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AMENDMENTS TO THE INCOME TAX ACT 

Depreciable property 

1. (1) Clause 13(7)(e)(i)(B) of the Act is amended by striking out 
the word "and" at the end of subelause (II), by adding the word 
"and" at the end of subelause (III) and by adding the following 	5 
after subclause (III): 

(IV) the amount, if any, required by subsection 110.6(21) 
to be deducted in computing the capital cost to the 
taxpayer of the property at that time 

(2) Subsection 13(7) of the Act is amended by adding the 10 
following after paragraph (e): 

(e.1) where a taxpayer is deemed by paragraph 110.6(19)(a) to have 
disposed of and reacquired a property that immediately before the 
disposition was a depreciable property, the taxpayer shall be deemed 
to have acquired the property from itself and, in so having acquired 	15 
the property, not to have been dealing with itself at arm's length; 

(3) Subsections (1) and (2) apply to the 1994 and subsequent 
taxation years. 

Eligible capital property 

2. (1) Clause 14(1)(a)(iv)(B) of the Act is replaced by the 20 
following: 

(B) the total of 

(I) the amount determined for F in the definition 
"cumulative eligible capital" in subsection (5) at the end of 
the year in respect of the business, and 

(II) the amount determined by the formula 

A - B - C 

where 

A is the excess, 

25 
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B is the amount that would be the excess if the eligible 
capital amount in respect of each disposition that 
occuiTed after February 22, 1994 (other than a 
disposition of eligible capital property described in 
paragraph (d) of the definition "qualified farm propert 	5 
y" in subsection 110.6(1)) were nil, and 

C is the amount determined under subclause (I) 

(2) Clause 14(1)(a)(v)(A) of the Act is replaced by the following: 

(A) the amount that would be determined under 
subparagraph (iv) if this Act were read without reference to 10 
subsection (9), and 

(3) Subsection 14(5) of the Act is amended by adding the 
following in alphabetical order: 

"exempt gains balance" 
« solde des gains exonérés » 	 15 

"exempt gains balance" of an individual in respect of a business of the 
individual for a taxation year means the amount determined by the 
formula 

A - B 

where 	 20 

Ais  

(a) where the amount designated by the individual in an 
election under subsection 110.6(19) in respect of eligible 
capital property in respect of the business exceeds the fair 
market value of the property at the end of February 22, 1994, 25 
the amount by which 

(i) the amount that would have been the individual's 
taxable capital gain determined under 
paragraph 110.6(19)(b) because of the election if the 
designated amount had been equal to that fair market value 30 

exceeds 
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(ii) the amount determined by the formula 

.75(C - 1.1D) 

where 

C is the designated amount, and 

	

D is the fair market value of the property at the end of 	5 

February 22, 1994, and 

(b) in any other case, the individual's taxable capital gain 
determined under paragraph 110.6(19)(b) because of an 
election made under subsection 110.6(19) in respect of the 

	

individual's eligible capital property in respect of the business, 	10 
and 

B is the total of all amounts each of which is the reduction under 
subsection (9) for a preceding taxation year in the amount that 
would, if this Act were read without reference to that subsection, 

(a) be included under subsection (1) in computing the 15 

individual's income from the business for that preceding year, 
or 

(b) be a taxable capital gain determined under 
subparagraph (1)(a)(v) in respect of the business for that 
preceding year. 

(4) Section 14 of the Act is amended by adding the following 
after subsection (8): 

Effect of election under subsection 110.6(19) 

(9) Where an individual elected under subsection 110.6(19) in 
respect of eligible capital property in respect of a business of the 	25 

individual, the individual may reduce 

(a) where the property is property described in paragraph (d) of the 
definition "qualified farm property" in subsection 110.6(1), the 
amount otherwise determined under subparagraph (1)(a)(v), and 

(b) in any other case, the amount otherwise determined under 30 

subclause (1) (a) (iv)(B)(II) 

20 
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in respect of the business for a taxation year that ends after February 22, 
1994 by an amount not exceeding the individual's exempt gains balance 
in respect of the business for the year. 

(5) Subsections (1) to (4) apply to fiscal periods that end after 
February 22, 1994. 	 5 

Capital gains 

3. (1) The Act is amended by adding the following after 
section 39: 

Definitions 

39.1 (1) In this section, 	 10 

"exempt capital gains balance" 
« solde en capital exonérés » 

"exempt capital gains balance" of an individual (other than a trust) for 
a taxation year that ends before 2005 in respect of a flow-through 
entity means the amount determined by the formula 

A - B - C 

where 

Ais  

(a) if the entity is a related segregated fund trust for the 
purpose of section 138.1 or a prescribed trust, the amount 	20 
determined under paragraph 110.6(19)(c) in respect of the 
individual's interest or interests therein, and 

(b) in any other case, the lesser of 

(i) the total of the individual's capital gains that resulted 
from elections made under subsection 110.6(19) in respect 25 
of the individual's interests in or shares of the capital stock 
of the entity, and 

(ii) the amount that would be determined under 
subparagraph (i) if the amount designated in the election in 
respect of each interest or share were equal to the amount 30 
determined by the formula 

15 
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D - E 

where 

D is the fair market value of the interest or share at the 
end of February 22, 1994, and 

E is the amount, if any, by which the amount designated 	5 
in the election in respect of the interest or share 
exceeds 11/10 of its fair market value at the end of 
February 22, 1994, 

B is the total of all amounts each of which is the amount by which 
the individual's capital gain for a preceding taxation year, 	10 
determined without reference to subsection (2), from the 
disposition of an interest in or a share of the capital stock of the 
entity was reduced under that subsection, and 

C is 

(a) if the entity is a prescribed trust (other than a trust 	15 
governed by an employees profit sharing plan), 4/3 of the total 
of all amounts each of which is the amount by which the 
individual's taxable capital gain otherwise determined for a 
preceding taxation year that resulted from a designation made 
under subsection 104(21) by the trust was reduced under 20 
subsection (3), 

(b) if the entity is a partnership, 4/3 of the total of all amounts 
each of which is the amount by which the individual's share 
otherwise determined of the partnership's taxable capital gains 
for its fiscal period that ended in a preceding taxation year 25 
was reduced under subsection (4), and 

(c) in any other case, the total of all amounts each of which 
is the amount by which the total of the individual's capital 
gains otherwise determined under subsection 130.1(4) 
or 131(1), subsections 138.1(3) and (4) or subsection 144(3), 	30 
as the case may be, for a preceding taxation year in respect of 
the entity was reduced under subsection (5); 

"flow -through entity" 
« entité intermédiaire » 

"flow-through entity" means 	 35 



6 

(a) an investment corporation, 

(b) a mortgage investment corporation, 

(c) a mutual fund corporation, 

(d) a mutual fund trust, 

(e) a partnership, 

(f) a prescribed trust, and 

(g) a related segregated fund trust for the purpose of 
section 138.1. 

Reduction of capital gain on disposition 

(2) Where in a taxation year an individual disposes of an interest in 	10 
or a share of the capital stock of a flow-through entity, the individual's 
capital gain, if any, otherwise determined from the disposition shall be 
reduced by such amount as the individual claims not exceeding the 
amount determined by the formula 

A - B - C 	 15 

where 

A is the exempt capital gains balance of the individual for the year in 
respect of the entity, 

B is 

(a) if the entity made a designation under subsection 104(21) in 	20 
respect of the individual for the year, 4/3 of the amount by which 
the individual's taxable capital gain otherwise determined under 
that subsection as a result of the designation is reduced under 
subsection (3), 

(b) if the entity is a partnership, 4/3 of the amount by which the 25 
individual's share otherwise determined of the partnership's 
taxable capital gains for its fiscal period that ends in the year is 
reduced under subsection (4), and 

(c) in any other case, the amount by which the total of the 
individual's capital gains otherwise determined under 30 
subsection 130.1(4) or 131(1), subsections 138.1(3) and (4) or 
subsection 144(3), as the case may be, for the year in respect of 
the entity is reduced under subsection (5), and 

5 
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C is the total of all reductions under this subsection in the individual's 
capital gains otherwise determined for the year from the disposition 
of other interests in or shares of the capital stock of the entity. 

Reduction of taxable capital gain 

(3) The taxable capital gain otherwise determined under 	5 

subsection 104(21) of an individual for a taxation year as a result of a 
designation made under that subsection by a flow-through entity shall 
be reduced by such amount as the individual claims not exceeding 3/4 
of the individual's exempt capital gains balance for the year in respect 
of the entity. 	 10 

Reduction of taxable capital gains 

(4) An individual's share otherwise determined for a taxation year of 
the taxable capital gains of a partnership for its fiscal period that ends 
after February 22, 1994 and in the year shall be reduced by such amount 
as the individual claims not exceeding 3/4 of the individual's exempt 	15 

capital gains balance for the year in respect of the partnership. 

Reduction of capital gains 

(5) The total capital gains otherwise determined under 
subsection 130.1(4) or 131(1), subsections 138.1(3) and (4) or 
subsection 144(3), as the case may be, of an individual for a taxation 	20 

year as a result of one or more elections, allocations or designations 
made by a flow-through entity shall be reduced by such amount as the 
individual claims not exceeding the individual's exempt capital gains 
balance for the year in respect of the entity. 

Nil exempt capital gains balance 	 25 

(6) Notwithstanding subsection (1), where at any time an individual 
ceases to be a member or shareholder of, or a beneficiary under, a 
flow-through entity, the exempt capital gains balance of the individual 
in respect of the entity for each taxation year that begins after that time 
is deemed to be nil. 	 30 

(2) Subsection (1) applies to the 1994 and subsequent taxation 
years. 
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Principal residence 

4. (1) Paragraph 40(2)(b) of the Act is replaced by the following: 

(b) where the taxpayer is an individual, the taxpayer's gain for a 
taxation year from the disposition of a property that was the 
taxpayer's principal residence at any time after the date (in this 	5 
section referred to as the "acquisition date") that is the later of 
December 31, 1971 and the day on which the taxpayer last acquired 
or reacquired it, as the case may be, is the amount determined by the 
formula 

A - (A x B/C) - D 	 10 

where 

A is the amount that would, if this Act were read without reference 
to subsections 110.6(19) and (21) and this paragraph, be the 
taxpayer's gain therefrom for the year, 

B is one plus the number of taxation years ending after the 	15 
acquisition date for which the property was the taxpayer's 
principal residence and during which the taxpayer was resident in 
Canada, 

C is the number of taxation years ending after the acquisition date 
during which the taxpayer owned the property whether jointly 20 
with another person or otherwise, and 

Dis  

(i) where the acquisition date is before February 23, 1994 and 
the taxpayer or a spouse of the taxpayer elected under 
subsection 110.6(19) in respect of the property, 4/3 of the 	25 
lesser of 

(A) the total of all amounts each of which is the taxable 
capital gain of the taxpayer or a spouse of the taxpayer that 
resulted from the election, and 

(B) the amount that would be determined under clause (A) 30 
if the amount designated in the election in respect of the 
property were equal to its fair market value at the end of 
February 22, 1994, and 
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(ii) in any other case, nil; 

(2) Subparagraph 40(6)(b)(ii) of the Act is replaced by the 
following: 

(ii) the description of B in paragraph (2)(b) is read without 
reference to "one plus" 	 5 

(3) Section 40 of the Act is amended by adding the following 
after subsection (7): 

Effect of election under subsection 110.6(19) 

(7.1) Where an election was made under subsection 110.6(19) in 
respect of a property that for any taxation year ending after 	10 
February 22, 1994 was the principal residence of a taxpayer, in 
determining for the purposes of paragraph (2)(b) and subsections (4) to 
(7) the day on which the property was last acquired or reacquired by the 
taxpayer and the period throughout which the property was owned by 
the taxpayer, this Act shall be read without reference to 	15 
subsection 110.6(19). 

(4) Subsections (1) to (3) apply to dispositions that occur after 
February 22, 1994. 

Options 

5. (1) Section 49 of the Act is amended by adding the following 20 
after subsection (3.1): 

Option granted before February 23, 1994 

(3.2) Where an individual (other than a trust) who disposes of 
property pursuant to the exercise of an option that was granted by the 
individual before February 23, 1994 so elects in the individual's return 	25 
of income for the taxation year in which the disposition occurs, 
subsection (3) does not apply in respect of the disposition in computing 
the income of the individual. 

(2) Subsection (1) applies to dispositions that occur after 
February 22, 1994. 	 30 
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Adjusted cost base 

6. (1) Paragraph 53(1)(e) of the Act is amended by striking out 
the word "and" at the end of subparagraph (x), by adding the word 
"and" at the end of subparagraph (xi) and by adding the following 
after subparagraph (xi): 

(xii) any amount required by paragraph 110.6(22)(a) to be added 
at that time in computing the adjusted cost base to the taxpayer 
of the interest; 

(2) Paragraph 53(2)(c) of the Act is amended by striking out the 
word "and" at the end of subparagraph (ix), by adding the word 10 
"and" at the end of subparagraph (x) and by adding the following 
after subparagraph (x): 

(xi) any amount required by paragraph 110.6(22)(b) to be 
deducted at that time in computing the adjusted cost base to the 
taxpayer of the interest; 

(3) Subsection 53(2) of the Act is amended by deleting the word 
"and" at the end of paragraph (s), by adding the word "and" at the 
end of paragraph (t) and by adding the following after 
paragraph (t): 

(u) where the property was at the end of February 22, 1994 a 20 
non-qualifying real property (within the meaning assigned by 
subsection 110.6(1) as that subsection applies to the 1994 taxation 
year) of a taxpayer, any amount required by paragraph 110.6(21)(b) 
to be deducted in computing the adjusted cost base to the taxpayer 
of the property. 	 25 

(4) Subsections (1) to (3) apply to the 1994 and subsequent 
taxation years. 

"Adjusted cost base" 

7. (1) Paragraph (d) of the definition "adjusted cost base" in 
section 54 of the Act is replaced by the following: 	 30 

(d) in no case shall the adjusted cost base to a taxpayer of any 
property at any time be less than nil; 

(2) Subsection (1) applies to the 1994 and subsequent taxation 
years. 

5 

15 
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Taxable capital gains of trusts and their beneficiaries 

8. (1) Subsection 104(21.2) of the Act is replaced by the 
following: 

Beneficiaries' taxable capital gains 

(21.2) Where a personal trust has, for the purposes of 	5 
subsection (21), designated an amount in respect of a beneficiary in 
respect of its net taxable capital gains for a taxation year (in this 
subsection referred to as the "designation year"), 

(a) the trust shall in its return  of income under this Part for the 
designation year designate an amount in respect of its eligible 10 
taxable capital gains, if any, for the designation year in respect of the 
beneficiary equal to the amount determined in respect of the 
beneficiary under each of subparagraphs (b)(i) and (ii); and 

(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 111 
as they apply for the purposes of section 110.6, be deemed to have 15 
a taxable capital gain for the beneficiary' s taxation year in which the 
designation year ends 

(i) from a disposition of capital property that is qualified farm 
property of the beneficiary equal to the amount determined by the 
formula 20 

AxBxC  
D x E 

and 

(ii) from a disposition of capital property that is a qualified small 
business corporation share of the beneficiary equal to the amount 25 
determined by the formula 

AxBxF  
D x E 

where 

A is the arnount determined by the formula 

G - H 

where 

30 



G is the trust's eligible taxable capital gains for the designation 
year, and 

H is the amount, if any, by which 

(i) the total of amounts designated under subsection (13.2) 
for the designation year by the trust 

exceeds 

(ii) the amount, if any, by which 

(A) the total of amounts designated under 
subsection (21) for the designation year by the trust 

exceeds 	 10 

(B) the amount determined for G, 

B is- the amount designated under subsection (21) for the 
designation year by the trust in respect of the beneficiary, 

C is the amount, if any, that would be determined under 
paragraph 3(b) for the designation year in respect of the trust's 	15 
capital gains and capital losses if the only properties referred to 
in that paragraph were qualified farm properties of the trust 
disposed of by it after 1984, 

D is the total of amounts designated under subsection (21) for the 
designation year by the trust, 	 20 

E is the total of the amounts determined for C and F for the 
designation year in respect of the beneficiary, and 

F is the amount, if any, that would be determined under 
paragraph 3(b) for the designation year in respect of the trust's 
capital gains and capital losses if the only properties referred to 	25 
in that paragraph were qualified small business corporation shares 
of the trust, other than qualified farm property, disposed of by it 
after June 17, 1987, 

and for the purposes of section 110.6, those capital properties shall 
be deemed to have been disposed of by the beneficiary in that 30 
taxation year of the beneficiary. 

12 

5 
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(2) Subsection (1) applies to trust's taxation years that begin 
after February 22, 1994 and, in applying subsection 104(21.2) of the 
Act to a trust's last taxation year that began before February 23, 
1994, 

(a) the descriptions of A, B and C in paragraph (b) of that 	5 
subsection shall be read as follows: 

A is the amount determined by the formula 

H - I 

where 

H is the trust's eligible taxable capital gains for the designation 	10 
year, and 

I is the amount, if any, by which 

(i) the total of amounts designated under subsection (13.2) 
for the designation year by the trust 

exceeds 	 15 

(ii) the amount, if any, by which 

(A) the total of amounts designated under 
subsection (21) for the designation year by the trust 

exceeds 

(B) the amount determined for H, 	 20 

B is the amount designated under subsection (21) for the 
designation year by the trust in respect of the beneficiary, 

C is the total of amounts designated under subsection (21) for the 
designation year by the trust, 

and 	 25 

(b) the portion of that subsection after paragraph (b) shall be 
read as follows: 
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and for the purposes of section 110.6, each such capital gain of a 
beneficiary shall be deemed to be a capital gain of the beneficiary for 
the beneficiary's taxation year in which the designation year ends from 
the disposition of a property that occurred on February 22, 1994. 

Definitions applicable to trusts 	 5 

9. (1) The definitions "eligible real property gain", "eligible real 
property loss" and "non-qualifying real property" in 
subsection 108(1) of the Act are repealed. 

(2) The portion of the definition "eligible taxable capital gains" 
in subsection 108(1) of the Act before paragraph (a) is replaced by 10 
the following: 

"eligible taxable capital gains" 
« gains en capital imposables admissibles » 

"eligible taxable capital gains" of a personal trust for a taxation year 
means the lesser of 	 15 

(3) Subsections (1) and (2) apply to taxation years that begin 
after February 22, 1994. 

Capital gains exemption 

10. (1) Paragraph (b) of the description of A in the definition 
"annual gains limit" in subsection 110.6(1) of the Act is replaced by 20 
the following: 

(b) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 
losses if the only properties referred to in that paragraph were 
qualified farm properties disposed of by the individual after 1984 25 
and qualified small business corporation shares disposed of by the 
individual after June 17, 1987, and 

(2) The definitions "eligible real property gain", "eligible real 
property loss" and "non-qualifying real property" in 
subsection 110.6(1) of the Act are repealed. 

(3) Subsection 110.6(3) of the Act is repealed. 

(4) The portion of subsection 110.6(4) of the Act before 
paragraph (a) is replaced by the following: 

30 
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Maximum capital gains deduction 

(4) Notwithstanding subsections (2) and (2.1), the total amount that 
may be deducted under this section in computing the taxable income of 
an individual for a taxation year shall not exceed the amount, if any, by 
which $375,000 exceeds the total of 

(5) The portion of subsection 110.6(5) of the Act after 
paragraph (b) is replaced by the following: 

for the purposes of subsections (2) and (2.1) the individual shall be 
deemed to have been resident in Canada throughout the particular year. 

(6) The portion of subsection 110.6(6) of the Act before 10 
paragraph (a) is replaced by the following: 

Failure to report capital gain 

(6) Notwithstanding subsections (2) and (2.1), where an individual 
has a capital gain for a taxation year from the disposition of a capital 
property and knowingly or under circumstances amounting to gross 15 

negligence 

(7) The portion of subsection 110.6(7) of the Act before 
paragraph (a) is replaced by the following: 

Deduction not permitted 

(7) Notwithstanding subsections (2) and (2.1), where an individual 	20 

has a capital gain for a taxation year from the disposition of property as 
part of a series of transactions or events 

(8) Subsection 110.6(8) of the Act is replaced by the following: 

Deduction not permitted 

(8) Notwithstanding subsections (2) and (2.1), where an individual 25 

has a capital gain for a taxation year from the disposition of a property 
and it can reasonably be concluded, having regard to all the 
circumstances, that a significant part of the capital gain is attributable 
to the fact that dividends were not paid on a share (other than a 
prescribed share) or that dividends paid on such a share in the year or 30 

in any preceding taxation year were less than 90% of the average annual 
rate of return thereon for that year, no amount in respect of that capital 
gain shall be deducted under this section in computing the individual's 
taxable income for the year. 

5 
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(9) Paragraph 110.6(12)(b) of the Act is replaced by the 
following: 

(b) the amount, if any, that would be determined in respect of the 
trust for the year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were 	5 
qualified farm properties disposed of by it after 1984 and qualified 
small business corporation shares disposed of by it after June 17, 
1987, and 

(10) Subsection 110.6(17) of the Act is replaced by the following: 

Order of deduction 	 10 

(17) For the purpose of clause (2)(a)(iii)(A), amounts deducted under 
this section in computing an individual's taxable income for a taxation 
year that ended before 1990 shall be deemed to have first been deducted 
in respect of amounts that were included in computing the individual's 
income under this Part for the year because of subparagraph 14(1)(a)(v) 15 
before being deducted in respect of any other amounts that were 
included in computing the individual's income under this Part for the 
year. 

(11) Subsection 110.6(18) of the Act is repealed. 

(12) Section 110.6 of the Act is amended by adding the following 20 
after subsection (18): 

Election for property owned on February 22, 1994 

(19) Subject to subsection (20), where an individual (other than a 
trust) or a personal trust (each of which is referred to in this subsection 
and subsections (20) to (29) as the "elector"), elects in prescribed form 25 
to have the provisions of this subsection apply in respect of a property 
owned by the elector at the end of February 22, 1994, 

(a) if the property was at that time a capital property (other than an 
interest in a related segregated fund trust for the purpose of 
section 138.1 or a prescribed trust) of the elector, the property shall 	30 
be deemed, except for the purposes of sections 7 and 35 and 
subparagraph 110(1)(d.1)(ii), 

(i) to have been disposed of by the elector at that time for 
proceeds of disposition equal to the greater of 
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(A) the amount determined by the formula 

A - B 

where 

A is the amount designated in respect of the property in the 
election, and 	 5 

B is the amount, if any, that would, if the disposition were a 
disposition for the purpose of section 7 or 35, be included 
under that section as a result of the disposition in 
computing the income of the elector, and 

(B) the adjusted cost base to the elector of the property 	10 
immediately before the disposition, and 

(ii) to have been reacquired by the elector immediately after that 
time at a cost equal to 

(A) where the property is an interest in or a share of the 
capital stock of a flow-through entity (within the meaning 	15 

assigned by subsection 39.1(1)) of the elector, the amount that 
would, if this Act were read without reference to 
subsection (22), be the adjusted cost base to the elector of the 
property immediately before the disposition referred to in 
subparagraph (i), 	 20 

(B) where an amount would, if the disposition referred to in 
subparagraph (i) were a disposition for the purpose of 
section 7 or 35, be included under that section as a result of 
the disposition in computing the income of the elector, the 
lesser of 	 25 

(I) the elector's proceeds of disposition of the property 
determined under subparagraph (i), and 

(II) the amount determined by the formula 

A - B 

where 	 30 

A is the amount, if any, by which the fair market value of 
the property at that time exceeds the amount that 
would, if the disposition referred to in subparagraph (i) 
were a disposition for the purpose of section 7 or 35, 
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10 

be included under that section as a result of the 
disposition in computing the income of the elector, and 

B is the amount that would be determined by the formul 
a in subclause (C)(II) in respect of the property if 
clause (C) applied to the property, and 

(C) in any other case, the lesser of 

(I) the designated amount, and 

(II) the amount, if any, by which the fair market value of 
the property at that time exceeds the amount determined by 
the formula 

A - 1.1B 

where 

A is the designated amount, and 

B is the fair market value of the property at that time; 

(b) if the elector designates in the election one amount in respect of 15 
all the eligible capital property owned at that time by the elector in 
respect of a business of the elector, 

(i) the amount that would be determined under 
subparagraph 14(1)(a)(v) immediately after that time in respect 
of the elector if 

(A) that property were disposed of by the elector at that time 
for proceeds of disposition equal to the designated amount, 
and 

(B) the fiscal period of the business ended immediately after 
that time 	 25 

shall be deemed to be a taxable capital gain of the elector for the 
taxation year in which the fiscal period of the business that 
includes that time ends from the disposition of a particular 
property and, for the purposes of this section, the particular 
property shall be deemed to have been disposed of by the elector 30 
at that time, and 

18 

20 
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(ii) for the purpose of paragraph 14(3)(b), the amount of the 
taxable capital gain determined under subparagraph (i) shall be 
deemed to have been claimed by a person who does not deal at 
arm's length with each person or partnership that does not deal 
at arm's length with the elector as a deduction under this section 	5 
in respect of a disposition at that time of the eligible capital 
property; and 

(c) if the property was at that time an interest in a related segregated 
fund trust for the purpose of section 138.1 or a prescribed trust, the 
elector shall be deemed to have a capital gain for the year from the 10 
disposition on February 22, 1994 of property equal to the lesser of 

(i) the total of amounts designated in elections made under this 
subsection by the individual in respect of interests in the trust, 
and 

(ii) 4/3 of the amount that would, if all of the trust's capital 	15 

properties were disposed of at that time for proceeds of 
disposition equal to their fair market value at that time and the 
trust's capital gains and capital losses or its net taxable capital 
gains, as the case may be, arising from the dispositions were 
allocated to or designated in respect of the beneficiaries under the 20 

trust in proportion to their interests therein, be the increase in the 
annual gains limit of the elector for the 1994 taxation year as a 
result of the dispositions. 

Application of subsection (19) 

(20) Subsection (19) applies to a property of an elector only if 	25 

(a) where the elector is an individual (other than a trust), its 
application to all of the properties in respect of which an election 
was made under that subsection by the elector or a spouse of the 
elector 

(i) would result in an increase in the amount deductible under 30 

subsection (3) in computing the taxable income of the elector or 
a spouse of the elector, and 

(ii) would not result in the amount determined under 
paragraph (3)(a) in respect of the elector or a spouse of the 
elector for a 1994 or 1995 taxation year being exceeded by the 35 

lesser of the amounts determined under paragraphs (3)(b) and (c) 
in respect of the elector or spouse, as the case may be, for that 
year; and 
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(b) where the elector is a personal trust, its application to all of the 
properties in respect of which an election was made under that 
subsection by the elector would result in 

(i) an increase in the amount deemed by subsection 104(21.2) to 
be a taxable capital gain of an individual (other than a trust) who 	5 
was a beneficiary under the trust at the end of February 22, 1994 
and resident in Canada at any time in the individual's taxation 
year in which the trust's taxation year that includes that day ends, 
or 

(ii) where subsection (12) applies to the trust for the trust's 	10 
taxation year that includes that day, an increase in the amount 
deductible under that subsection in computing the trust's taxable 
income for that year. 

Effect of election on non-qualifying real property 

(21) Where an elector is deemed by subsection (19) to have disposed 15 
of a non-qualifying real property, 

(a) in computing the elector's taxable capital gain from the 
disposition of the property, there shall be deducted the amount 
determined by the formula 

.75(A - B) 	 20 

where 

A is the elector's capital gain from the disposition, and 

B is the elector's eligible real property gain from the disposition; 
and 

(b) in determining at any time after the disposition the capital cost 25 
to the elector of the property where it is a depreciable property and 
the adjusted cost base to the elector of the property in any other 
case, there shall be deducted 4/3 of the amount determined under 
paragraph (a) in respect of the property. 

Disposition of partnership interest 	 30 

(22) Where an elector is deemed by subsection (19) to have disposed 
of an interest in a partnership, in computing the adjusted cost base to the 
elector of the interest immediately before the disposition 
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(a) there shall be added the amount determined by the formula 

(A - B) x cm + E 

where 

A is the total of all amounts each of which is the elector's share of 
the partnership's income (other than a taxable capital gain from 	5 
the disposition of a property) from a source or from sources in a 
particular place for its fiscal period that includes February 22, 
1994, 

B is the total of all amounts each of which is the elector's share of 
the partnership's loss (other than an allowable capital loss from 	10 
the disposition of a property) from a source or from sources in a 
particular place for that fiscal period, 

C is the number of days in the period that begins the first day of 
that fiscal period and ends February 22, 1994, 

D is the number of days in that fiscal period, and 	 15 

E is the amount that would be determined under paragraph 3(b) in 
computing the elector's income for the taxation year in which 
that fiscal period ends if the elector had no taxable capital gains 
or allowable capital losses other than those arising from 
dispositions of property by the partnership that occurred before 20 
February 23, 1994; and 

(b) there shall be deducted the amount that would be determined 
under paragraph (a) if the formula in that paragraph were read as 

(B - A) x Ç/D - E 

Time for election 	 25 

(23) An election made under subsection (19) in respect of a property 
shall be filed with the Minister 

(a) where the elector is an individual (other than a trust), 

(i) if the property is eligible capital property in respect of a 
business of the elector, on or before the individual's balance-due 30 

day for the taxation year in which the fiscal period of the 
business that includes February 22, 1994 ends, and 
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(ii) in any other case, on or before the individual's balance-due 
day for the 1994 taxation year; and 

(b) where the elector is a personal trust, on or before March 31 of 
the calendar year following the calendar year in which the taxation 
year of the trust that includes February 22, 1994 ends. 

Revocation of election 

(24) Subject to subsection (27), an elector may revoke an election 
made under subsection (19) by filing a written notice of the revocation 
with the Minister before 1998. 

Late election 	 10 

(25) Where an election made under subsection (19) in respect of a 
property is filed with the Minister after the day (referred to in this 
subsection and subsections (26) and (28) as the "election filing date") on 
or before which the election is required by subsection (23) to have been 
filed and on or before the day that is 2 years after the election filing 15 
date, the election shall be deemed for the purposes of this section (other 
than subsection (28)) to have been filed on the election filing date if an 
estimate of the penalty in respect of the election is paid by the elector 
when the election is filed with the Minister. 

Amended election 	 20 

(26) Subject to subsection (27), an election made under 
subsection (19) in respect of a property shall be deemed to be amended 
and the election, as amended, shall be deemed to have been filed on the 
election filing date if 

(a) an amended election in prescribed form in respect of the property 25 
is filed with the Minister before 1998, and 

(b) an estimate of the penalty, if any, in respect of the amended 
election is paid by the elector when the amended election is filed 
with the Minister. 

Election that cannot be revoked or amended 	 30 

(27) An election made under subsection (19) in respect of a property 
cannot be revoked or amended where the amount designated in the 
election in respect of the property is greater than 11/10 of the fair 
market value of the property at the end of February 22, 1994. 

5 
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Amount of penalty 

(28) The penalty in respect of an election in respect of a property to 
which subsection (25) or (26) applies is the amount determined by the 
formula 

A x B 	 5 
300 

where 

A is the number of months each of which is a month all or part of 
which is during the period that begins the day after the election 
filing date and ends the day the election or amended election is filed 	10 
with the Minister, and 

B is the total of all amounts each of which is the taxable capital gain 
of the elector or a spouse of the elector that results from the 
application of subsection (19) to the property less, where 
subsection (26) applies to the election, the total of all amounts each 	15 
of which would, if the Act were read without reference to 
subsections (20) and (26), be a taxable capital gain of the elector or 
a spouse of the elector that resulted from the application of 
subsection (19) to the property. 

Unpaid balance of penalty 	 20 

(29) The Minister shall, with all due dispatch, examine each election 
to which subsection (25) or (26) applies, assess the penalty payable and 
send a notice of assessment to the elector who made the election, and 
the elector shall pay forthwith to the Receiver General the amount, if 
any, by which the penalty so assessed exceeds the total of all amounts 25 
previously paid on account of that penalty. 

(13) Subsections (1) and (12) apply to the 1994 and subsequent 
taxation years, except that for the 1994 and 1995 taxation years, 
paragraph (b) of the description of A in the definition "annual gains 
limit" in subsection 110.6(1) of the Act, as enacted by subsection (1), 30 
shall be read as follows: 

(b) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 
capital losses if 

(i) the only properties referred to in paragraph 3(b) were 	35 
properties disposed of by the individual after 1984 and, except 
where the property was at the time of the disposition a qualified 
small business corporation share or qualified farm property of the 
individual, before February 23, 1994, 
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(i.1) no amount were included under paragraph 3(b) in respect of 

(A) a taxable capital gain of the individual that resulted from 
an election made under subsection (19) by a personal trust 
unless the individual was a beneficiary under the trust on 
February 22, 1994, and 

(B) that portion of a taxable capital gain referred to in 
clause (A) that  cari  reasonably be regarded as being in respect 
of an amount that is included in computing the individual's 
income because of an interest in the trust that was acquired by 
the individual after February 22, 1994, 

(i.2) except for the purpose of determining the individual's share 
of a taxable capital gain of a partnership for its last fiscal period 
that began before February 23, 1994 or a taxable capital gain of 
the individual resulting from a designation made under 
section 104 by a trust for its last taxation year that began before 15 
February 23, 1994, in determining the individual's taxable capital 
gain for the 1995 taxation year from the disposition of a property 
(other than a qualified small business corporation share or 
qualified farm property), this Act were read without reference to 
subparagraphs 40(1) (a)(ii) and 44(1 )(e)(ii), and 20 

(ii) the individual's capital gains and capital losses for the year 
from dispositions of non-qualifying real property of the individual 
were equal to the individual's eligible real property gains and 
eligible real property losses, respectively, for the year from those 
dispositions, and 25 

(14) Subsection (2) applies after 1995. 

(15) In applying the Act to the 1994 and 1995 taxation years, 

(a) paragraph 110.6(2)(d) of the Act shall be read as follows: 

(d) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) in respect of capital gains and 30 
capital losses if the only properties referred to in that paragraph were 
qualified farm properties disposed of by the individual after 1984 
otherwise than because of an election made under subsection (19). 

24 

and 
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(b) paragraph 110.6(2.1)(d) of the Act shall be read as follows: 

(d) the amount that would be determined in respect of the individual 
for the year under paragraph 3(b) (other than an amount included in 
determining the amount in respect of the individual under 
paragraph (2)(d)) in respect of capital gains and capital losses if the 	5 
only properties referred to in paragraph 3(b) were qualified small 
business corporation shares disposed of by the individual after 
June 17, 1987 otherwise than because of an election made under 
subsection (19). 

(16) Subsections (3) to (8), (10) and (11) apply to the 1996 and 10 
subsequent taxation years and, in applying subsection 110.6(3) of the 
Act to the 1994 and 1995 taxation years, the portion of that 
subsection before paragraph (a) shall be read as follows: 

(3) In computing the taxable income for a taxation year of an 
individual (other than a trust) who was resident in Canada throughout 15 

the year and who disposed of property (other than propeity the capital 
gain or capital loss from the disposition of which is included in 
determining an amount under paragraph (2)(d) or (2.1)(d)) there may be 
deducted such amount as the individual claims not exceeding the least 
of 	 20 

(17) Subsection (9) applies to taxation years that begin after 
February 22, 1994 except that, for taxation years that begin after 
that day and before 1996, paragraph 110.6(12)(b) of the Act, as 
enacted by that subsection, shall be read as follows: 

(b) the total of 	 25 

(i) the least of 

(A) the amount, if any, determined in respect of the trust for 
that year under paragraph 3(b) in respect of capital gains and 
losses, 

(A.1) the amount, if any, that would be determined in respect 30 

of the trust for that year under. paragraph 3(b) in respect of 
capital gains and losses if 

(I) the only properties referred to in that paragraph were 
properties (other than properties referred to in 
subparagraph (ii)) disposed of by it after 1984 and before 35 
February 23, 1994, 
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(II) the trust's capital gains and capital losses for the year 
from dispositions of non-qualifying real property of the 
trust were equal to its eligible real property gains and 
eligible real property losses, respectively, for that year 
from those dispositions, 

(III) no amount were included under paragraph 3(b) in 
respect of a capital gain of the trust that resulted from an 
election made under subsection (19) by another trust unless 
the trust was a beneficiary under the other trust on 
February 22, 1994, and 

(IV) except for the purpose of determining the trust's share 
of a taxable capital gain of a partnership for the 
partnership's last fiscal period that began before 
February 23, 1994 or a taxable capital gain of the trust 
resulting from a designation made under section 104 by 15 
another trust for the other trust's last taxation year that 
began before February 23, 1994, in determining the trust's 
taxable capital gain for the 1995 or 1996 taxation year 
from the disposition of a property (other than a qualified 
small business corporation share or qualified farm 20 
property), this Act were read without reference to 
subparagraphs 40(1)(a)(ii) and 44(1)(e)(ii), and 

(B) the amount, if any, by which $75,000 exceeds the total of 

(I) the total of all amounts each of which is an amount 
deducted under subsection (3) in computing the taxable 25 
income of the taxpayer's spouse for the taxation year in 
which the spouse died or a preceding taxation year, and 

(II) the total of all amounts each of which is an amount 
determined under subparagraph (3)(a)(ii) or (iii) in respect 
of the taxpayer's spouse for the taxation year in which the 30 
spouse died, and 

(ii) the amount, if any, that would be determined in respect of the 
trust for that year under paragraph 3(b) in respect of capital gains 
and losses if the only properties referred to in that paragraph were 
qualified farm properties disposed of by it after 1984 and 35 
qualified small business corporation shares disposed of by it after 
June 17, 1987; and 

26 



27 

"Non-business-income tax" 

11. (1) Paragraph (g) of the definition "non-business-income tax" 
in subsection 126(7) of the Act is replaced by the following: 

(g) that can reasonably be attributed to a taxable capital gain or a 
portion thereof in respect of which the taxpayer or a spouse of the 	5 

taxpayer has claimed a deduction under section 110.6; 

(2) Subsection (1) applies to the 1994 and subsequent taxation 
years. 

Mortgage investment corporations 

12. (1) Subsection 130.1(4) of the Act is replaced by the 10 

following: 

Election re capital gains dividend 

(4) Where at any particular time during the period that begins 
91 days after the beginning of a taxation year of a corporation that was, 
throughout the year, a mortgage investment corporation and ends 15 

90 days after the end of the year, a dividend is paid by the corporation 
to shareholders of the corporation, if the corporation so elects in respect 
of the full amount of the dividend in prescribed manner and at or before 
the earlier of the particular time and the first day on which any part of 
the dividend was paid, 	 20 

(a) the dividend shall be deemed to be a capital gains dividend to the 
extent that it does not exceed the amount, if any, by which 

(i) 4/3 of the taxed capital gains of the corporation for the year 

exceeds 

(ii) the total of all dividends, and parts of dividends, paid by the 	25 

corporation during the period and before the particular time that 
are deemed by this paragraph to be capital gains dividends; and 

(b) notwithstanding any other provision of this Act, any amount 
received by a taxpayer in a taxation year as, on account of, in lieu 
of payment of or in satisfaction of, the dividend shall not be 30 

included in computing the taxpayer's income for the year as income 
from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from a 
disposition, in the year and after February 22, 1994, by the taxpayer 
of capital property. 35 
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(2) Subsection 130.1(9) of the Act is amended by deleting the 
definitions "non-qualifying real property", "non-qualifying taxed 
capital gains" and "qualifying taxed capital gains" and adding the 
following in alphabetical order: 

"taxed capital gains" 	 5 
« gains en capital imposés » 

"taxed capital gains" has the meaning assigned by paragraph 130(3)(b). 

(3) Subsection (1) applies to dividends paid after February 22, 
1994. 

(4) Subsection (2) applies after February 22, 1994. 

Mutual fund corporations 

13. (1) Subsection 131(1) of the Act is replaced by the following: 

Election re capital gains dividend 

(1) Where at any particular time a dividend has become payable by 
a corporation, that was throughout the taxation year in which the 	15 
dividend became payable a mutual fund corporation, to shareholders of 
any class of its capital stock, if the corporation so elects in respect of 
the full amount of the dividend in prescribed manner and at or before 
the earlier of the particular time and the first day on which any part of 
the dividend was paid, 	 20 

(a) the dividend shall be deemed to be a capital gains dividend 
payable out of the corporation's capital gains dividend account to the 
extent that it does not exceed the corporation's capital gains dividend 
account at the particular time; and 

(b) notwithstanding any other provision of this Act, any amount 25 
received by a taxpayer in a taxation year as, on account of, in lieu 
of payment of or in satisfaction of, the dividend shall not be 
included in computing the taxpayer's income for the year as income 
from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from a 30 
disposition, in the year and after February 22, 1994, by the taxpayer 
of capital property. 

(2) Subsection 131(6) of the Act is amended by deleting the 
definitions "non-qualifying real property" and "non-qualifying real 
property capital gains dividend account" and replacing the 35 
definition "capital gains dividend account" with the following: 

10 
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"capital gains dividend account" 
« compte de dividendes sur les gains en capital » 

"capital gains dividend account" of a mutual fund corporation at any 
time means the amount, if any, by which 

(a) its capital gains, for all taxation years beginning more than 	5 
60 days before that time, from dispositions of property after 1971 
and before that time while it was a mutual fund corporation 

exceeds 

(b) the total of 

(i) its capital losses, for all taxation years beginning more than 	10 
60 days before that time, from dispositions of property after 
1971 and before that time while it was a mutual fund 
corporation, 

(ii) all capital gains dividends that became payable by the 
corporation before that time and more than 60 days after the 15 
end of the last taxation year ending more than 60 days before 
that time, and 

(iii) all amounts each of which is an amount in respect of any 
taxation year ending more than 60 days before that time 
throughout which it was a mutual fund corporation, equal to 20 
100/21 of its capital gains refund for that year. 

(3) Subsection (1) applies to dividends paid after February 22, 
1994. 

(4) Subsection (2) applies after February 22, 1994. 

Employees profit sharing plans 

14. (1) Subsection 144(4) of the Act is replaced by the following: 

Allocated capital gains and losses 

(4) Each capital gain and capital loss of a trust governed by an 
employees profit sharing plan from the disposition of any property shall, 
to the extent that it has been allocated by the trust to an employee who 30 
is a beneficiary under the plan, be deemed to be a capital gain or capital 
loss, as the case may be, of the employee from the disposition of that 
property for the taxation year of the employee in which the allocation 
was made and, for the purposes of section 110.6, the property shall be 

25 
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(2) Subsection (1) applies to the 1994 and subsequent taxation 
years. 

Fiscal period 

15. (1) Paragraph 249(2)(b) of the Act is replaced by the 
following: 

(b) a reference to a fiscal period ending in a taxation year includes 
a reference to a fiscal period ending coincidentally with that year. 

(2) Subsection (1) applies to fiscal periods that end after 1993. 
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AMENDMENTS TO INCOME TAX APPLICATION RULES 

Depreciable property 

1. (1) Subparagraph 20(1)(b)(i) of the Income Tax Application 
Rules is replaced by the following: 

(i) for the purposes of the amended Act (other than, where 	5 
paragraph 13(7)(e) of the amended Act applies in determining the 
capital cost to that other taxpayer of the property, for the 
purposes of paragraphs 8(1)(j) and (p) and sections 13 and 20 of 
the amended Act), that other taxpayer shall be deemed to have 
acquired the property at a capital cost equal to the proceeds 	10 
deemed to have been received for the property by the person 
from whom that other taxpayer acquired the property, and 

(2) Subsection 20(1) of the Rules is amended by deleting the 
word "and" at the end of paragraph (a), by adding the word "and" 
at the end of paragraph (b) and by adding the following after 15 
paragraph (b): 

(c) where the taxpayer is deemed by subsection 110.6(19) of the 
amended Act to have reacquired the property, 

(i) for the purposes of the amended Act (other than, where 
paragraph 13(7)(e) of the amended Act applies in determining the 20 
capital cost to the taxpayer of the property, for the purposes of 
paragraphs 8(1)(j) and (p) and sections 13 and 20 of the amended 
Act), the taxpayer shall be deemed to have reacquired the 
property at a capital cost equal to the taxpayer's proceeds of 
disposition of the propeity determined under paragraph (a) in 25 
respect of the disposition that immediately preceded the 
reacquisition, and 

(ii) for the purposes of this subsection, the taxpayer shall be 
considered to have owned the property without interruption from 
December 31, 1971 until such time after February 22, 1994 as the 30 
taxpayer disposes of it. 

(3) Subsection (1) applies to acquisitions of property that occur 
after May 22, 1985. 

(4) Subsection (2) applies to the 1994 and subsequent taxation 
years. 	 35 
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Non-depreciable property 

2. (1) Section 26 of the Rules is amended by adding the following 
after subsection (28): 

Effect of ekction under subsection 110.6(19) 

(29) Where subsection 110.6(19) of the amended Act applies to a 	5 
particular property, for the purposes of determining the cost and the 
adjusted cost base to a taxpayer of any property at any time after 
February 22, 1994, the particular property shall be deemed not to have 
been owned by any taxpayer on December 31, 1971. 
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AMENDMENTS TO THE INCOME TAX REGULATIONS 

Preferred beneficiary elections 

1. (1) In applying the bicorne Tax Act to the taxation year of a 
trust that includes February 22, 1994, subsection 2800(2) of the 
Income Tax Regulations shall be read as follows: 

(2) The documents referred to in subsection (1) shall be filed 

(a) where the trust elects under subsection 110.6(19) of the Act, on 
or before the day on or before which the election under that 
subsection is required to be filed with the Minister, and 

(b) in any other case, within 90 days after the end of the trust's 	10 
taxation year in respect of which the election referred to in 
subsection (1) is made. 

5 
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Amendments to the Income Tax Act 

Clause 1 

Depreciable property 

ITA 
13(7) 

Subsection 13(7) of the Act provides rules relating to the capital cost 
of depreciable property. Subparagraph 13(7)(e)(i) contains a special 
rule that applies on the direct or indirect transfer of depreciable 
property between certain persons who do not deal at arm's length. 
This mle, which determines the capital cost of property to the 
transferee, is intended to prevent taxpayers from increasing the 
depreciable base of property through a non-arm's length transfer in 
respect of which the transferor benefits from the capital gains 
exemption or from the fact that only 3/4 of the transferor's capital 
gain is taxable. Under the existing rule, the transferee's capital cost 
of the property is equal to the transferor's cost or capital cost of the 
property plus any portion of the transferor's taxable capital gain that 
was not sheltered by the capital gains exemption. 

New subclause 13(7)(e)(i)(B)(IV) and new paragraph 13(7)(e.1) of the 
Act are added consequential on the elimination of the $100,000 
lifetime capital gains exemption for gains realized on dispositions that 
occur after February 22, 1994 and the introduction of the mechanism 
in new subsection 110.6(19) of the Act for recognizing gains accrued 
to that day. 

Where a taxpayer elects under subsection 110.6(19) in respect of a 
depreciable property that is a non-qualifying real property for the 
purpose of the capital gains exemption, subsection 110.6(21) reduces 
the taxpayer's taxable capital gain resulting from the deemed 
disposition under subsection 110.6(19) by the portion of the gain that 
is not eligible for the capital gains exemption. Subsection 110.6(21) 
also requires the taxpayer's capital cost of the property to be reduced 
by 4/3 of the reduction in the taxable capital gain. This ensures that 
the ineligible portion of the gain will not be taxed until a subsequent 
disposition. 
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New subclause 13(7)(e)(i)(B)(IV) ensures that the reduction in the 
capital cost of a property required by subsection 110.6(21) is reflected 
in the capital cost of the property for capital cost allowance purposes. 
This will ensure that a taxpayer cannot obtain an increase in the 
depreciable base of property as a result of an election made under 
subsection 110.6(19) except to the extent that the gain resulting from 
the election is reflected in the taxpayer's taxable income. 

New paragraph 13(7)(e.1) ensures that subparagraph 13(7)(e)(i) will 
apply to determine the capital cost to the taxpayer on the 
reacquisition of the property that occurs because of an election made 
under subsection 110.6(19). It also ensures that where the property is 
a depreciable property of a prescribed class or a separate prescribed 
class before the deemed disposition, it will be a depreciable property 
of the same prescribed class or separate prescribed class of the 
taxpayer on the deemed reacquisition of the property. (See Income 
Tax Regulation 1102(14)). 

An election under subsection 110.6(19) in respect of a depreciable 
property will not result in recapture of depreciation because the 
amount included in the determination of F in the definition 
"undepreciated capital cost" in subsection 13(21) as a consequence of 
the deemed disposition of the property will be the same as the 
amount included in the determination of A in that definition as a 
result of the deemed reacquisition of the property. 

(See the commentary on the amendments to subsection 20(1) of the 
Income Tax Application Rules for an example that illustrates the 
effect of those amendments and the amendments to subsection 13(7) 
of the Act). 

Clause 2 

Eligible capital property 

ITA 
14(1) 

Subsection 14(1) of the Act provides that where, at the end of a 
taxation year, the amounts required to be deducted from the 
cumulative eligible capital in respect of a business of an individual or 
a partnership of individuals (referred to in this commentary as a 
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"taxpayer") exceed the amounts required to be added to that amount, 
that excess (referred to in these notes as a "negative balance") is 
treated as a taxable capital gain except to the extent that it is required 
to be included in computing the taxpayer's income from the business 
for the year. 

The amendments to subsection 14(1) are consequential on the 
elimination of the $100,000 lifetime capital gains exemption for gains 
realized after February 22, 1994. Where a taxpayer has a negative 
balance at the end of a taxation year, existing 
subparagraph 14(1)(a)(iv) recaptures amounts previously deducted as 
cumulative eligible capital amounts under paragraph 20(1)(b) in 
computing the taxpayer's income from the business. 
Clause 14(1)(a)(iv)(B) is amended to include in computing the 
taxpayer's income from the business for the year not only the 
recapture of amounts previously deducted under paragraph 20(1)(b), 
but also that portion of the negative balance in excess of the 
recapturable amount that arose because of dispositions of property 
other than qualified farm property. As a result, 

• where the negative balance at the end of a taxation year arises 
from the disposition of qualified farm property, it will be 
included, to the extent of the recapturable amount, in computing 
the taxpayer's income from the business and the remainder, if 
any, will be included as a taxable capital gain, and 

• in any other case, the entire negative balance will be included in 
computing the taxpayer's income from the business for the year. 

The special treatment for eligible capital property (such as a farm 
quota) that constitute qualified farm property ensures that the 
$500,000 lifetime capital gains exemption will continue to be 
available for dispositions of such property after February 22, 1994. 

Where a taxpayer has a negative balance at the end of a taxation 
year, the portion thereof in excess of the amount that is included 
under subparagraph 14(1)(a)(iv) in computing the taxpayer's income 
from the business is deemed by subparagraph 14(1)(a)(v) to be a 
taxable capital gain. New subsection 14(9) permits a taxpayer to 
reduce the amount otherwise determined under 
subparagraph 14(1)(a)(iv) in certain circumstances. Where the 
amount determined under subparagraph 14(1)(a)(iv) is so reduced, the 
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reduction should be ignored for the purpose of determining the 
taxpayer's taxable capital gain under subparagraph 14(1)(a)(v). 
Clause 14(1)(a)(v)(A) is amended to ensure that any reduction under 
subsection 14(9) in the amount otherwise determined under 
subparagraph 14(1)(a)(iv) is ignored in determining the portion of the 
negative balance that is treated as a taxable capital gain. 

ITA 
14(5) 

Subsection 14(5) of the Act contains several definitions for the 
purpose of section 14. Consequential on the elimination of the 
$100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994 and the introduction of 
the mechanism in subsection 110.6(19) for recognizing gains accrued 
to that day, subsection 14(5) is amended by adding the definition 
"exempt gains balance". This definition is relevant in determining the 
amount by which a taxpayer is permitted by new subsection 14(9) to 
reduce the income inclusion or taxable capital gain otherwise 
determined under paragraph 14(1)(a). 

The exempt gains balance of a taxpayer in respect of a business 
represents the unclaimed portion of the taxable capital gain that was 
included in computing the taxpayer's income as a result of an 
election made under subsection 110.6(19) in respect of the taxpayer's 
eligible capital property in respect of the business. The election 
allows a taxpayer to recognize the gains accrued to February 22, 1994 
with respect to eligible capital property in respect of a business of the 
taxpayer and the exempt gains balance provides a mechanism to 
ensure that those gains are not taxed again on a later disposition of 
the property. 

A taxpayer's exempt gains balance in respect of a business cannot 
exceed the amount that would have been the taxpayer's taxable 
capital gain if the amount designated in the election under 
subsection 110.6(19) in respect of all the eligible capital property in 
respect of the business were equal to its fair market value at the end 
of February 22, 1994. In addition, where the designated amount 
exceeds that fair market value, the exempt gains balance will be 
reduced by 3/4 of the excess over 11/10 of that fair market value. 
This reduction is illustrated in the following example. 
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Assume that the fair inarkAl value ni .111  iii  viJurii' 

eligible capital property in respect or a bin,ine ,,s on 
February 22, 1994 was >o0,000 and that the individual' ,, 
taxable capital gain determined under paragraph 
110.6(19)(b) would have been $25,000 if the individual 
had designated $60,000 in the election in r;H)ect or the 

 property. If the individual cle*2nates $70,000 in the 
election, the individual's exempt gains balance before any 
reductions for amounts claimed under ›absection 1.1(9) 
will be $22,000 	that is, $25,000 - 314($70,000 - 
1.1($60,000)). 

The reduction in the exempt gains balance will increase the amount 
included in income on a subsequent disposition of the property in 
those circumstances where the taxpayer has overstated its value for 
the purposes of the special election under subsection 110.6(19) 
relating to the $100,000 capital gains exemption. 

ITA 
14(9) 

New subsection 14(9) of the Act is consequential on the elimination 
of the $100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994 and the introduction of 
the mechanism in subsection 110.6(19) for recognizing gains accrued 
to that day. 

Where a taxpayer has elected under subsection 110.6(19) of the Act 
to recognize a gain in respect of the eligible capital property in 
respect of a business, the gain will be reflected in the income of the 
taxpayer for the taxpayer's taxation year in which the fiscal period of 
the business that includes February 22, 1994 ends. However, that 
gain will not result in any increase in the taxpayer's cumulative 
eligible capital. New subsection 14(9) provides a mechanism for 
ensuring that the gain realized because of the election is not taxed 
again on a later disposition of the eligible capital property. The 
taxable capital gain realized because of the election will, in effect, 
form a special tax account or an exempt gains pool in respect of the 
business. This pool can be used to shelter the portion of the 
taxpayer's negative balance determined under subsection 14(1) in 
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respect of the business at the end of a taxation year that exceeds the 
taxpayer's recapturable amount and would otherwise be included 
under subparagraph 14(1)(a)(iv) in the taxpayer's income from the 
business or under subparagraph 14(1)(a)(v) as a taxable capital gain. 

Clause 3 

Capital gains 

ITA 
39.1 

New section 39.1 of the Act is consequential on the elimination of 
the $100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994 and the introduction of 
the election mechanism under new subsection 110.6(19) for 
recognizing gains accrued to that day. 

Where an individual elects under subsection 110.6(19) in respect of 
an interest in, or a share of the capital stock of, a certain type of 
flow-through entity, the gain recognized on the deemed disposition of 
the interest will not increase its adjusted cost base to the individual. 
Instead, the gain is added to a special account that is defined as the 
"exempt capital gains balance" of the individual in respect of the 
entity. This exempt capital gains balance can be used to shelter the 
following gains: 

a capital gain realized on a later disposition of the interest or 
share, and 

•  a capital gain of the entity that is flowed out to the individual in 
respect of the interest or share. 

Subsection 39.1(1) defines certain terms relevant to section 39.1. 
Subsection 39.1(2) provides the mechanism for reducing the capital 
gain otherwise determined on a disposition of an interest in or a share 
of the capital stock of a flow-through entity that was the subject of an 
election under subsection 110.6(19). Subsections 39.1(3) to (5) 
provide the mechanism for reducing an individual's share of a 
partnership's taxable capital gains or an individual's taxable capital 
gains or capital gains that result from the capital gains flow-through 
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mechanisms provided by subsections 104(21), 130.1(4), 131(1), 
138.1(3) and (4) and 144(3). Subsection 39.1(6) reduces to nil the 
exempt capital gains balance of an individual in respect of a flow-
through entity where the individual ceases to have any interest 
therein. 

ITA 
39.1(1) 

New subsection 39.1(1) of the Act defines certain terms that are 
relevant to the application of section 39.1. 

"Exempt capital gains balance" 

The exempt capital gains balance of an individual (other than a trust) 
for a taxation year in respect of a flow-through entity represents the 
unclaimed balance of the capital gains that were included in 
computing the individual's income as a result of elections made under 
subsection 110.6(19) in respect of the individual's interest in or 
shares of the capital stock of the entity. 

Where the flow-through entity is a related segregated fund trust or a 
prescribed trust, an individual's exempt capital gains balance for the 
1994 taxation year will be the individual's capital gain resulting from 
elections made under subsection 110.6(19) in respect of his or her 
interests in the trust (which cannot exceed the individual's share of 
the net capital gains of the entity accrued to February 22, 1994). For 
this purpose, prescribed trusts will include a trust governed by an 
employees profit sharing plan and trusts described in Income Tax 
Regulation 4800.1. 

An individual's exempt capital gains balance for the 1994 taxation 
year in respect of any other type of a flow-through entity is the total 
of the individual's capital gains that resulted from elections made 
under subsection 110.6(19) in respect of interests in or shares of the 
capital stock of the entity. However, the exempt capital gains balance 
in respect of the entity cannot exceed the amount that would have 
been the individual's total capital gains resulting from the elections 
made in respect of the individual's interests in or shares of the capital 
stock of the entity if the amounts designated in the elections in 
respect of those interests or shares were equal to their fair market 
value at the end of February 22, 1994. Where the total of the 
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designated amounts exceeds that fair market value, the individual's 
exempt capital gains balance for 1994 will be reduced by the excess 
above 11/10 of that fair market value. This reduction is illustrated in 
the following example. 

Assume that the fair market value of an individual's units 
in a mutual fund trust at the end of February 22, 1994 
was $60,000 and the total of their adjusted cost bases was 
$40,000. The inclividual's capital gain, had the individual 
clesignated.$60,000 in the election in respect of the units, 
would have been $20,000. If the individual designates 
$70,000 in the election, the individual will recognize a 
capital gain of $30,000. However, the individual's 
exempt gains balance (before any reductions for amounts 
claimed under subsections 39,1(2) to (4)) will be limited 
to  $16,000—  that is, $20,000 - ($70,000 - 1.1($60,000)). 

An individual's exempt capital gains balance for a taxation year in 
respect of a flow-through entity is reduced by amounts claimed in 
previous years under subsections 39.1(2) to (4) to reduce capital gains 
otherwise determined on dispositions of interests in or shares of the 
capital stock of the entity or taxable capital gains or capital gains 
flowed out to the individual by the entity. 

An individual who elects in respect of interests in or shares of the 
capital stock of more than one flow-through entity will have a 
separate exempt capital gains balance in respect of each such entity. 

The definition "exempt capital gains balance" applies only to taxation 
years that end before 2005, so that capital gains realized in 2005 or a 
later year may no longer be reduced or eliminated through this 
mechanism. In addition, where an individual ceases to have any 
interest in the entity, the individual's exempt capital gains balance in 
respect of the entity will be reduced by subsection 39.1(6) to nil. 

"Flow-through entity" 

"Flow-through entity" means an investment corporation, a mortgage 
investment corporation, a mutual fund corporation, a mutual fund 
trust, a partnership, a related segregated fund trust and a prescribed 
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trust. Generally these types of entities are treated as conduits for 
income tax purposes, such that capital gains recognize(' by the entity 
are or may be flowed out to, and taxed as capital gains in the hands 
of, its members or investors. For this purpose, prescribed trusts will 
include trusts governed by employees profit sharing plans and trusts 
referred to in existing Income Tax Regulation 4800.1. These include 
trusts created to hold shares of the capital stock of corporations for 
the benefit of their employees, trusts established for the benefit of 
creditors in order to secure certain debt obligations and certain trusts 
established to hold shares of the capital stock of a corporation in 
order to exercise the voting rights attached to such shares. 

ITA 
39.1(2) to (5) 

New subsection 39.1(2) allows the individual to claim a reduction in 
the capital gain otherwise determined for a taxation year from a 
subsequent disposition of an interest in or share of the capital stock 
of a flow-through entity. The reduction is limited to the individual's 
exempt capital gains balance for the year in respect of the entity. 

Subsection 104(21) of the Act provides a flow-through mechanism 
for taxable capital gains of trusts. Where a trust makes a designation 
under that subsection in respect of a beneficiary, the designated 
amount is treated as a taxable capital gain of the beneficiary. New 
subsection 39.1(3) allows an individual to claim a reduction in the 
taxable capital gain otherwise determined for a taxation year as a 
result of a designation under subsection 104(21) by a flow-through 
entity. The reduction is limited to 3/4 of the individual's exempt 
capital gains balance for the year in respect of the entity. 

A member of a partnership is taxed on his or her share of the income 
of a partnership for its fiscal period ending in the member's taxation 
year. For this purpose, taxable capital gains at the partnership level 
are treated as taxable capital gains of its members to the extent of 
their respective shares thereof. New subsection 39.1(4) allows an 
individual to claim a reduction in the individual's share of a 
partnership's taxable capital gains for a fiscal period ending in the 
individual's taxation year. The reduction is limited to 3/4 of the 
individual's exempt capital gains balance for the year in respect of 
the partnership. 
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Subsections 130.1(4), 131(1), 138.1(3) and (4) and 144(3) provide 
flow-through mechanisms for capital gains of investment 
corporations, mortgage investment corporations, mutual fund 
corporations, related segregated fund trusts and trusts governed by 
employees profit sharing plans. New subsection 39.1(5) allows an 
individual to claim a reduction in the individual's capital gains 
otherwise determined for a taxation year under any of those 
provisions in respect of a flow-through entity. The reduction is 
limited to the individual's exempt capital gains balance for the year 
in respect of the entity. 

An individual's exempt capital gains balance in respect of a 
flow-through entity is reduced by claims made under subsections (2) 
to (5) to reduce gains realized in connection with that entity. 

The following example illustrates the calculation of an individual's 
exempt capital gains balance in respect of a mutual fund trust. 

Assume an individual owns 1000 units of a mutual fund 
trust on February 22, 1994. Their fair market value at the 
end of that day is $10,000 and their adjusted cost base to 
the individual at that time is $8,000. The individual 
elects under subsection 110.6(19) and designates $10,000 
($10.00 per unit) in respect of the units. The units do not 
constitute non-qualifying real properly. 

In August 1994, the individual acquires 540 additional 
units of the trust for $5,500 ($11.00 per unit). 

The trust designates $300 under subsection 104(21) in 
respect of the individual for 1994. This amount is 
deemed by tLit subsection to be bRable capital gain ni 
the individual. 

The individual disposes or 7 5 0 units in 1995 for proceeds 
of $7,650 ($10.20 per unit) and of the remaining 750 
units in 1996 for proceeds of $7,850 ($10.47 per unit). 



Adjusted 
cost base Proceeds 

Capital 
(min 

Taxable 
capital 
gain 

Exempt 
capital gains 
balance  / year Event 

110.6(19) 
election on 
1,000 units 

$8,000' $10,000 $2,000 	$1,500 2  +$2,000 
$2,000 1994 

1995 
disposition of 
750 units 

1996 
disposition of 
remaining units 

	

-$6,750 	$7,650 	$900 

	

$6,750 	 -$900  5 	 -$900  5  
nil 	nil 	$700 	1996 

	

-$6,750 	$7,850 $1,100 

	

nil 	 -$700. 5 	 -$700. 5  

	

$400 	$300 	nil 	1997 

Aug/94 	+$5,500 
purchase of 	$13,500 
500 units 

104(21) 
designation for 
1994 

$300 
-$300 3 	-$400  1  

nil 	$1,600 	1995 

11 

The  election under subsection 110.6(19) does not affect the 
adjusted Cost base of the units. 

This amount will be exerupt from tax, because of the 
$100,000 lifetime  capital gains exemption provided in 
subseCtion 110.6(3). 
3  Reduction claimed under subsection 39.1(3). 

4/3 of reduction claimed under subsection 39.1(3). 
5  Reduction claimed under subsection 39.1(2). 

ITA 
39.1(6) 

Where at any time an individual ceases to have any interest in a 
flow-through entity, the individual's exempt capital gains balance in 
respect of the entity for all taxation years that begin after that time is 
reduced to nil. This would occur where, for example, an individual's 
units in a mutual fund trust declined in value after February 22, 1994 
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and all of the units are sold or redeemed for proceeds less than the 
amount designated by the individual in the election under 
subsection 110.6(19) in respect of the units. 

Clause 4 

Principal residence 

ITA 
40(2)(b) 

Existing paragraph 40(2)(b) of the Act reduces the capital gain 
otherwise determined with respect to the disposition of real property 
that was, at any time since it was last acquired by a taxpayer, the 
taxpayer's principal residence. This paragraph is amended, effective 
for dispositions that occur after February 22, 1994, as a consequence 
of the elimination of the $100,000 lifetime capital gains exemption 
for gains realized on dispositions that occur after February 22, 1994 
and the introduction of a mechanism in subsection 110.6(19) for 
recognizing gains accrued to that day. 

As amended, paragraph 40(2)(b) reduces a taxpayer's capital gain 
otherwise determined with respect to the disposition of real property 
that was, at any time since it was last acquired by the taxpayer, the 
taxpayer's principal residence by two amounts. 

0 The first amount, which is the principal residence exemption 
provided in the existing Act, is a prorated portion of the gain 
otherwise determined. This is calculated by multiplying that 
gain by a fraction the numerator of which is one plus the 
number of taxation years that the property was the taxpayer's 
principal residence and the denominator of which is the number 
of taxation years during which the property was owned by the 
taxpayer. 

The second amount is 4/3 of the lesser of 

- the total taxable capital gains (after deducting the principal 
residence exemption) of the taxpayer and the spouse of the 
taxpayer that resulted from an election under 
subsection 110.6(19) in respect of the property, and 
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the amount that would have been the total taxable capital 
gains (alter  deducting the principal residence exemption) of 
the taxpayer and the spouse of the taxpayer that would have 
resulted from the election if the amount designated in the 
election in respect of the property would have been equal to 
its fair market value at the end of February 22, 1994. 

For this purpose, the capital gain otherwise determined is determined 
without reference to the deemed disposition and reacquisition of the 
property because of an election made under subsection 110.6(19). In 
other words, the capital gain that is reduced under paragraph 40(2)(b) 
is the capital gain that would have been determined if the adjusted 
cost base of the property had not been increased as the result of an 
election under that subsection. 

In determining for the purpose of paragraph 40(2)(b) when a property 
was last acquired by a taxpayer, the deemed reacquisition of the 
property under subsection 110.6(19) will be ignored if the property is 
the principal residence of the taxpayer for any taxation year ending 
after February 22, 1994. 

The impact of an election under subsection 110.6(19) in respect of a 
property that was for a time the elector's principal residence is 
illustrated by the following examples. 

Example A: 

Mr. A acquired a property in January 1983 for $50,000. 
The property is Mr. A's principal residence for the 1992 
to 1996 taxation years. Its fair market value at the end 
of February 22, 1994 was S110,000. Mr. A designated 
$110,000 in respect of the property in an election under 
subsection 110.6(19). He then sells the property in July 
1996 for proceeds of disposition of $120,000. 

In computing Mr. A's capital gain that resulted from the 
election, the capital gain otherwise determined ($60,000) 
is reduced under existing paragraph . 40(2)(b) by the 
proportion thereof (the principal residence portion) that 



14 

one plus the number of taxation years up to and includiu 
1994 during which it was his principal residence is of the 
number of taxation years before 1995 during which it was 
owned by him. His capital gain resulting from the 
election is thus reduced to $40,000 — that is, $60,000 - 
(4/12) x $60,000. His adjusted cost base of the property 
increases to $110,000 as a result of the election. 
However, the increased adjusted cost base will not be 
relevant in coinputin 	 lain from the disposition 
in 1996. 

Paragraph 40(2)(b), as amended, will apply in computing. 
Mr. A's capital gain from the disposition that occurs in 
1996. His capital gain determined under that provision 
will be the amount that would be his capital gain if the 
Act were read without reference to subsections 110.6(19) 
and (21) ($120,000 - $50.000 = $70,000) less 

• the principal residence portion of the gain ((1+5)/14 x 
$70,000 = $30,000), and 

• the capital gain that was included M computing his 
licome for 1994 because of the election ($40,000). 

In the result, Mr. A's capital gain that resulted from the 
election is $60,000 and his capital gain from the 199e 
diTnition is nfl. 

Example B: 

a,:quired a cottage ill  Match  1917 for i35,000. It 
was her principal residence from 1977 to 1981. Its l'ar 
market value at the end of February 22, 1994 was 
$95,000. Ms. B designates the sum of $95,000 in an 
election under subsection 110.6(19) in respect of the 
cottage. Then, in July 1996, she •, LAls the cottage for 
$105,000. 



Existing pari-uapn 40(2)(h) pplies in determining 
Ms. B's capital gain that results from the election. Und,‘r 

that provision, the capital gain otherwise deterniined of 
$60,000 is reduced by the principal residence portit)n 
thereof to S40,000 — that is, $60,000 - (6/18) x $6 ( 1 , 1 (i(d 

For the purpose of the capital gains ;'.\eiltption,  lier 
 eligible real property pin (within the meaning assigned 

by subsection 110.6(1)) is  hic proportion or thc 

gain that the number of months before \,larch 1')')2 th.Lt 

Ms. B owned the cottage is of the numbor  of  months nu 
to and including February 1994 that  si  e owned  it  Thus, 
her eligible real property gain is $35,2 9 4 - that  H. 
180/204 x $40,000, and Mc di licrence 01 $4,706 between 
that amount and $60,1()()  H ri_iitialcd iu Oki 
portion of the pin. 

Both Ms. B's taxable capital Ltaiii iind die increase to her 
adjusted cost base of the condig.e Mat result from 
election are adjusted under iiew subsectiiin 111.6r2 I ). 

The purpose of thesc  tub  jiitincnl  H  to climirc Hit lic tax 
on the ineligible portion of the gain that re.sulted from the 
election will be deferred until a subsequent disposition. 
Thus, her taxable capital gain will be reduced by 3/4  cl  

the ineligible portion of her capital gain to $26,470 	that 
is, $30,000 - 3/4 x  $4,71 H.  fler ittijusted cost base 
property is increased by ilk' election 10 Std.5,Hou btit 

immediately reduced under q.lbsection 1 lo.o(21) 

$90,294 — that is, SM5.000 - $4,706. 

Paragraph 40(, 2 )(bi, 	aincnded. will nut api)ly  ii  
determining Ms. I3 's 	 rv o in  hic  Jipiti  n i n 

1996 because thLi property will nut hilyti been her 
principal residence at  ans  time aticr Fcbruiarv 2_3, 1994 

when she last reacquired the property. Thus her capital 
gain from the disposition w il!  be. $14,70() 	that  H, 
$105,000 - $90,294. 

15 
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ITA 
40(6)(b)(ii) 

Subsection 40(6) of the Act contains transitional rules that apply 
where more than one principal residence was owned by members of a 
family unit at the end of 1981. These rules were introduced when 
amendments were made to permit a family unit to treat only one 
residence as its principal residence for taxation years after 1981. 
Subparagraph 40(6)(b)(ii) is amended, consequential on the 
amendment to paragraph 40(2)(b), by changing the reference 
"subparagraph (2)(b)(i)" to "the description of B in paragraph (2)(b)". 

ITA 
40(7.1) 

Where a taxpayer disposes of a property that was his or her principal 
residence at any time after the later of December 31, 1971 and the 
day on which the it was last acquired or reacquired by the taxpayer, 
existing paragraph 40(2)(b) of the Act reduces a capital gain 
otherwise determined by the principal residence portion thereof. 
Under paragraph 40(2)(b) as amended for dispositions occurring after 
February 22, 1994, the capital gain otherwise determined will be the 
gain determined ignoring not only paragraph 40(2)(b) but also any 
election made under subsection 110.6(19). Subsections 40(4) to (7) 
contain additional rules that are relevant in determining the principal 
residence portion of a gain under the formula in paragraph 40(2)(b). 

New subsection 40(7.1) of the Act, which is effective for dispositions 
that occur after February 22, 1994, contains an interpretive rule for 
the purposes of paragraph 40(2)(b) and subsections 40(4) to (7). 
Where an election was made under subsection 110.6(19) in respect of 
a property that was the principal residence of a taxpayer for a 
taxation year that ends after February 22, 1994, the election is 
ignored in determining for the purposes of those provisions when the 
property was last acquired or reacquired by the taxpayer and the 
period throughout which it was owned by the taxpayer. As a result, 
the increase in the adjusted cost base of the property that resulted 
from the election will be ignored in computing the taxpayer's capital 
gain and the taxation years that ended before February 23, 1994 and 
during which the taxpayer owned the property will remain relevant in 
computing the principal residence portion of the gain. 
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Clause 5 

Options 

ITA 
49 

Section 49 of the Act provides a number of rules that deal with the 
granting, expiry, exercise and renewal of options. 

Where an option to acquire property is exercised, subsection 49(3) 
treats the previous granting of the option as not being a disposition of 
property by the grantor. Instead, the consideration received by the 
vendor for the granting of the option is added to the proceeds of 
disposition of the property disposed of as a result of the exercise of 
the option. Where the exercise of the option occurs in a taxation 
year subsequent to the year in which the option was granted and the 
grantor files an amended return for the earlier year, Revenue Canada 
is required by subsection 49(4) to reassess the earlier year. 

New subsection 49(3.2) is added, consequential on the elimination of 
the $100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994, to allow the grantor 
of an option that was granted before February 23, 1994 and exercised 
after February 22, 1994 to elect not to have subsection 49(3) apply in 
respect of the option. The effect of such an election will be to treat 
the gain that arose on the granting of the option as a gain from a 
disposition that occurred before February 23, 1994. New 
subsection 49(3.2) applies to dispositions that occur after 
February 22, 1994. 

Where a taxpayer elects under subsection 110.6(19) in respect of a 
property and the taxpayer has previously granted an option to acquire 
the property, the determination of the fair market value of the 
property at the end of February 22, 1994, for the purpose of 
determining the cost to the taxpayer of the property under 
subparagraph 110.6(19)(a)(ii), should take into account the existence 
of the option. Where a taxpayer designates in the election an amount 
greater than 11/10 of the fair market value of the property at that 
time, the cost to the taxpayer of the property is reduced below that 
fair market value by the amount of the excess. (See the commentary 
on new subsection 110.6(19) of the Act). 
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Clause 6 

Adjusted cost base 

ITA 
53(1)(e) 

Paragraph 53(1)(e) of the Act requires certain amounts to be added in 
computing the adjusted cost base to a taxpayer of a partnership 
interest. New subparagraph 53(1)(e)(xii) is added as a consequence 
of the amendments to section 110.6 that permit individuals to 
recognize gains accrued to February 22, 1994. This subparagraph 
adds a reference to the addition required by new 
paragraph 110.6(22)(a). This addition is relevant only in computing 
an individual's capital gain from the deemed disposition of a 
partnership interest that results from a capital gains election made 
under subsection 110.6(19) in respect of the interest. A partner's 
share of a partnership's income for a fiscal period is not reflected in 
the adjusted cost base of the partner's interest until the end of that 
fiscal period. This addition requires an individual, for the purpose of 
computing his or her capital gain arising from a capital gains election 
in respect of a partnership interest, to take into account his or her 
share of the income of the partnership earned before February 23, 
1994 and his or her share of the partnership's net taxable capital 
gains realized before that day. For this purpose, the income of a 
partnership for its fiscal period that includes February 22, 1994 is 
prorated. (See the commentary on new subsection 110.6(22)). 

ITA 
53(2)(c) 

Paragraph 53(2)(c) of the Act requires certain amounts to be deducted 
in computing the adjusted cost base to a taxpayer of a partnership 
interest. New subparagraph 53(2)(c)(xi) is added as a consequence of 
the amendments to section 110.6 that permit individuals to recognize 
capital gains accrued to February 22, 1994. This subparagraph adds a 
reference to the deduction required by new paragraph 110.6(22)(b). 
This deduction is relevant only in computing an individual's capital 
gain from the deemed disposition of a partnership interest that results 
from a capital gains election made under subsection 110.6(19) in 
respect of the partnership interest. A partner's share of a 
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partnership's loss for a fiscal period is not reflected in the adjusted 
cost base of its partners' interests until the end of that fiscal period. 
This deduction requires an individual, for the purpose of computing 
his or her capital gain on the deemed disposition of a partnership 
interest that results from a capital gains election under 
subsection 110.6(19), to take into account losses suffered by the 
partnership up to February 22, 1994. For this purpose, the losses of 
the partnership for its fiscal period that includes February 22, 1994 
will be prorated for this purpose. (See the commentary on new 
subsection 110.6(22)). 

ITA 
53(2)(u) 

New paragraph 53(2)(u) of the Act requires an amount to be deducted 
in computing the adjusted cost base to a taxpayer of a property that at 
the end of February 22, 1994 was a non-qualifying real property for 
the purposes of section 110.6. The amount to be deducted 
(determined under paragraph 110.6(21)(b)) represents the portion of 
the capital gain that resulted from an election under 
subsection 110.6(19) in respect of the property that is not an eligible 
real property gain (within the meaning assigned by 
subsection 110.6(1)). That portion of the gain is not reflected in the 
taxable capital gain of the elector that results from the election. The 
reduction in the adjusted cost base of the property required by 
paragraphs 110.6(21)(b) and 53(2)(u) ensures that the ineligible 
portion of the gain (that is, the post-February 1992 portion of the 
gain that was not eligible for the exemption and that, because of 
subsection 110.6(21), was not taxable) will be taxed on a subsequent 
taxable disposition of the property. 

Clause 7 

"Adjusted cost base" 

ITA 
54 

Section 54 defines a number of expressions for the purpose of 
subdivision c of Division B of Part I of the Act. The definition 
"adjusted cost base" is relevant in computing a taxpayer's gain from 
the disposition of a property. This definition is amended effective for 
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the 1994 and subsequent taxation years to ensure that, unless the Act 
specifically provides otherwise, the adjusted cost base to a taxpayer 
of a property can never be less than nil. 

Clause 8 

Taxable capital gains of trusts and their beneficiaries 

ITA 
104(21.2) 

Subsection 104(21.2) of the Act sets out the rules for allocating the 
net taxable capital gains of a trust to its beneficiaries for the purpose 
of section 110.6. The allocation according to the formulae in 
paragraph (b) determines the extent to which an individual may be 
able to claim the capital gains exemption under subsection 110.6(2), 
(2.1) or (3) of the Act. 

The preamble of subsection 104(21.2) is amended, consequential on 
the elimination of the $100,000 lifetime capital gains exemption for 
gains realized on dispositions that occur after February 22, 1994, to 
restrict the ability to make designations under that subsection to trusts 
that are personal trusts. The only gains from dispositions that occur 
after that day that will continue to be eligible for the lifetime capital 
gains exemption will be gains that qualify for the $500,000 
exemption. A trust that is not a personal trust will not realize such 
gains because the definitions "qualified farm property" and "qualified 
small business corporation share" require the relevant property to be 
owned by an individual other than a trust that is not a personal trust. 

The formulae in paragraph 104(21.2)(b) are amended, effective for 
taxation years of trusts that begin after February 22, 1994, as a 
consequence of the elimination of the $100,000 lifetime capital gains 
exemption for gains realized on dispositions that occur after that day. 
Where a trust designates an amount in respect of a beneficiary under 
subsection 104(21), it must also designate a portion of its eligible 
taxable capital gains (within the meaning assigned by 
subsection 108(1)) in respect of the beneficiary. 

The letter A in the existing formulae is the eligible taxable capital 
gains of the trust for the year in which the designations are made 
under subsection 104(21). The description of A is amended to reflect 
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only that portion of the trust's eligible taxable capital gains that are 
included in computing the income of its beneficiaries. 
Subsection 104(13.2) allows amounts that would otherwise be taxable 
capital gains of the beneficiaries under a trust because of 
subsection 104(21) to be taxed in the hands of the trust instead of the 
beneficiaries. In effect, amounts designated under 
subsection 104(13.2) will be considered to have been designated first 
from the trust's gains other than its eligible taxable capital gains. 

The description of B in the formulae (which under the existing rules 
talces into account the amount designated under subsection 104(13.2) 
in respect of the beneficiary) is amended to reflect only the amount 
designated under subsection 104(21) in respect of the beneficiary. 
This amendment is consequential on the amendment to the 
description of A noted above. 

The letter C in the existing formulae is replaced by the letter D. The 
description of this letter (which formerly took into account 
designations made under subsection 104(13.2) and the investment loss 
in excess of investment income of the trust) is amended to reflect 
only the total of amounts designated under subsection 104(21) for the 
year by the trust. This amendment is also consequential on the 
amendment to the description of A noted above. In the result, the 
eligible taxable capital gains of the trust will be allocated among its 
beneficiaries in the same proportion as the net taxable capital gains 
are allocated to them under subsection 104(21). 

The letters E and G in the existing formulae are replaced by the 
letters C and E, respectively. 

Subparagraph 104(21.2)(b)(iii) is deleted consequential on the 
amendments to section 110.6 which eliminate the $100,000 lifetime 
capital gains exemption for gains realized on dispositions that occur 
after February 22, 1994. Since the eligible taxable capital gains of a 
trust are determined with reference to the trust's annual gains limit 
(within the meaning assigned by subsection 110.6(1)) and the 
definition "annual gains limit" is amended to exclude gains realized 
on dispositions that occur after that day (other than gains from the 
disposition of property that qualifies for the $500,000 lifetime capital 
gains exemption), the eligible taxable capital gains of a trust for a 
taxation year that begins after February 22, 1994 will include only 
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gains from the disposition of qualified farm property and qualified 
small business corporation shares. 

In applying subsection 104(21.2) of the Act to the last taxation year 
of a trust that began before February 23, 1994, the descriptions of A, 
B and C are amended in the manner that the descriptions of A, B and 
D (C under the existing rules) are amended for taxation years that 
begin after February 22, 1994. See the above descriptions of these 
amendments. Further, the concluding portion of 
paragraph 104(21.2)(b) is also amended to ensure that, for the 
purposes of section 110.6, the taxable capital gain of a beneficiary 
resulting from a designation made under subsection 104(21.2) is 
considered to arise from a disposition that occurred on February 22, 
1994. This will ensure that such a gain is reflected in the annual 
gains limit of the beneficiary for the beneficiary's taxation year in 
which the taxation year of the trust that includes February 22, 1994 
ends. 

Clause 9 

Definitions applicable to trusts 

ITA 
108(1) 

Consequential on the elimination of the $100,000 lifetime capital 
gains exemption for gains realized on dispositions that occur after 
February 22, 1994, the definitions "eligible real property gain", 
"eligible real property loss" and "non-qualifying real property" are 
repealed. In addition, because taxable capital gains of a trust (other 
than a personal trust) for a taxation year that begins after that day 
will not be relevant in computing the annual gains limit (within the 
meaning assigned by subsection 110.6(19)) of any taxpayer, the 
definition "eligible taxable capital gains" is amended to restrict its 
application to personal trusts. These amendments to subsection 
108(1) are effective for taxation years of trusts that begin after 
February 22, 1994. 
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Clause 10 

Capital gains exemption 

ITA 
110.6 

Section 110.6 of the Act sets out the rules for calculating an 
individual's entitlement to the lifetime capital gains exemption. A 
number of amendments are made to this section as a consequence of 
the elimination of the $100,000 exemption for gains realized on 
dispositions that occur after February 22, 1994. As part of these 
amendments, new subsections 110.6(19) to (29) are added to provide 
for a special election, announced as part of the February 1994 
federal budget, that allows individuals and personal trusts to 
recognize gains accrued to February 22, 1994 so as to obtain the 
benefit of the exemption in respect of those gains. 

ITA 
110.6(1) 

Subsection 110.6(1) of the Act sets out a number of definitions for 
the purposes of the capital gains exemption. 

The annual gains limit of an individual for a taxation year is relevant 
in determining the individual's entitlement to the capital gains 
exemption for that year. It consists of the amount by which the 
lesser of 

• the individual's net taxable capital gains for the year (other than 
those arising from pre-1985 dispositions), and 

• the amount that would have been the individual's net taxable 
capital gains if, in respect of dispositions of non-qualifying real 
property, only the eligible real property gains and eligible real 
property losses were taken into account 

exceeds the total of the individual's net capital losses carried over 
from other years and the individual's allowable business investment 
losses for the year. 
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The description of A in the formula used in the definition "annual 
gains limit" is amended to exclude gains and losses other than those 
arising on dispositions after 1984 of qualified farm properties and 
dispositions after June 17, 1987 of qualified small business 
corporation shares. This amendment is effective for the 1994 and 
subsequent taxation years. However, for an individual's 1994 and 
1995 taxation years, the annual gains limit of an individual will be 
the amount by which the lesser of 

• the individual's net taxable capital gains for the year (other than 
those arising from pre-1985 dispositions), and 

• the amount that would have been the individual's net taxable 
capital gains if 

- gains and losses from dispositions of property (other than 
qualified farm property and qualified small business 
corporation shares) that occurred after February 22, 1994 
were excluded, 

gains resulting from an election under subsection 110.6(19) 
by a trust were included only if the individual was a 
beneficiary under the trust on February 21, 1994 and only to 
the extent that they cannot reasonably be considered to have 
been included in computing the individual's income because 
of an interest in the trust that was acquired after 
February 22, 1994, 

- except for the purpose of determining the individual's share 
of a partnership's taxable capital gain for the partnership's 
fiscal period that includes February 22, 1994 or the 
individual's taxable capital gain resulting from a designation 
made under section 104 by a trust for its taxation year that 
includes that day, the individual's gains for 1995 excluded 
gains (other than gains from the disposition of qualified 
small business corporation shares or qualified farm property) 
that were included in computing the individual's income for 
1995 because of the reserve mechanism in 
paragraph 40(1)(a) or 44(1)(e), and 

- in respect of dispositions of non-qualifying real property that 
occurred before February 23, 1994, only the eligible real 
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property gains and eligible real property losses were taken 
into account, 

exceeds the total of the individual's net capital losses carried over 
from other years and the individual's allowable business investment 
losses for the year. 

If an individual realizes a capital loss  alter  February 22, 1994, it will 
not reduce the individual's annual gains limit except to the extent that 
the allowable capital loss exceeds the individual's taxable capital 
gains realized after that day. 

The definitions "eligible real property gain", "eligible real property 
loss" and "non-qualifying real property" will no longer be relevant 
after the elimination of the $100,000 capital gains exemption and are 
repealed effective after 1995. 

ITA 
110.6(2)(d) and (2.1)(d) 

Subsection 110.6(2) of the Act provides a deduction in respect of net 
taxable capital gains from the disposition of qualified farm property. 
Subsection 110.6(2.1) provides a similar deduction in respect of net 
taxable capital gains from the disposition of qualified small business 
corporation shares. Together, these deductions compose the $500,000 
lifetime capital gains exemption. 

In applying these provisions to the 1994 and 1995 taxation years, 
paragraphs 110.6(2)(d) and (2.1)(d) are to be read as if gains from the 
disposition of qualified farm property and qualified small business 
corporation shares that resulted from an election made under 
subsection 110.6(19) were excluded. This will ensure that gains 
resulting from an election in respect of properties that would 
ordinarily qualify for the $500,000 exemption under 
subsection 110.6(2) or (2.1) will qualify for the exemption but only to 
the extent of the deduction available under subsection 110.6(3) — that 
is, the $100,000 exemption. 
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ITA 
110.6(3) 

Subsection 110.6(3) of the Act provides a deduction (commonly 
referred to as the $100,000 lifetime capital gains exemption) in 
respect of net taxable capital gains from the disposition of properties 
other than qualified farm property and qualified small business 
corporation shares. This subsection is repealed for the 1996 and 
subsequent taxation years. In applying this subsection to the 1994 
and 1995 taxation years, its preamble is amended to clarify that gains 
from the disposition of qualified farm property and qualified small 
business corporation shares that result from an election made under 
subsection 110.6(19) are not excluded in determining the amount 
deductible under subsection 110.6(3). 

Notwithstanding the fact that the deduction under subsection 110.6(3) 
continues to be available for the 1994 and 1995 taxation years, it will 
be available only in respect of gains realized from dispositions that 
occurred before February 23, 1994 because of amendments made to 
the definition "annual gains limit" in subsection 110.6(1). It is 
available for the 1995 taxation year of an individual in order to 
ensure that the individual's taxable capital gain for 1995 that 

• arose from a designation made under subsection 104(21.2) in 
respect of the individual by a trust for its taxation year that ends 
in 1995 but includes February 22, 1994, or 

• represents the individual's share of a partnership's taxable 
capital gain for its fiscal period that ends in 1995 but includes 
February 22, 1994 from a disposition that occurred before 
February 23, 1994 

will continue to be eligible for the $100,000 lifetime capital gains 
exemption. 

ITA 
110.6(4) to (8) 

Subsections 110.6(4) to (8) of the Act are amended effective for the 
1996 and subsequent taxation years by deleting the references therein 
to subsection 110.6(3). These amendments are strictly consequential 
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on the repeal of subsection 110.6(3) resulting from the elimination of 
the $100,000 lifetime capital gains exemption. 

ITA 
110.6(12)(b) 

Subsection 110.6(12) of the Act allows spousal trusts described in 
paragraph 104(4)(a) or (a.1) (other than a trust that has elected under 
subsection 104(5.3)) to take advantage of any unused capital gains 
exemption of the beneficiary spouse after that spouse dies. 
Paragraph 110.6(12)(b) is amended, consequential on the elimination 
of the $100,000 lifetime capital gains exemption, to limit the 
deduction under subsection 110.6(12) to the spouse's unused 
$500,000 lifetime capital gains exemption in respect of qualified farm 
property and qualified small business corporation shares. 

This amendment is effective for taxation years that begin after 
February 22, 1994. However, for taxation years that begin after that 
day and before 1996, paragraph 110.6(12)(b) is to be read in a 
manner that allows the trust to take advantage of not only the 
spouse's unused $500,000 exemption but also the spouse's unused 
$100,000 exemption in respect of net taxable capital gains realized 
from dispositions that occurred before February 23, 1994. This 
parallels the availability of the $100,000 exemption for individuals 
(other than trusts) for the 1994 and 1995 taxation years. (See the 
commentary on the amendments to the definition "annual gains limit" 
in subsection 110.6(1) of the Act for an explanation of the rules 
relating to gains realized as a consequence of elections made under 
subsection 110.6(19) and to gains brought into income under the 
capital gains reserve mechanisms). 

The rules applicable to the taxation years beginning after 
February 22, 1994 and before 1996 will permit a spousal trust (where 
the spouse dies in the year) to claim the $100,000 exemption in 
respect of gains realized on the deemed disposition of its property on 
the death of the spouse where the spouse died before February 23, 
1994. If the spouse dies'after February 22, 1994, the trust must elect 
under subsection 110.6(19) in order for the gains accrued to that day 
on its properties other than qualified farm property and qualified 
small business corporation shares to be sheltered by the exemption 
under subsection 110.6(12). 
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ITA 
110.6(17) 

Subsection 110.6(17) of the Act is amended effective for the 1996 
and subsequent taxation years by deleting the reference to 
clause 110.6(3)(a)(iii)(A). This amendment is consequential on the 
repeal of subsection 110.6(3) resulting from the elimination of the 
$100,000 lifetime capital gains exemption. 

ITA 
110.6(18) 

Subsection 110.6(18) of the Act provides special rules for 
determining a taxpayer's eligible real property gains and eligible real 
property losses with respect to dispositions of non-qualifying real 
property. This subsection is repealed for the 1996 and subsequent 
taxation years consequential on the elimination of the $100,000 
capital gains exemption for gains realized on dispositions that occur 
after February 22, 1994. 

ITA 
110.6(19) 

New subsection 110.6(19) of the Act provides a mechanism for 
individuals and personal trusts (each of which is referred to in 
subsections 110.6(20) to (29) as an "elector") to recognize capital 
gains accrued to February 22, 1994 in order that those gains may be 
sheltered by the $100,000 lifetime capital gains exemption which is 
being eliminated for gains realized on dispositions that occur after 
that day. 

In order to recognize the accrued gain in respect of a property owned 
by an elector at the end of February 22, 1994, the elector is required 
to elect, in prescribed form and within the time frame specified by 
subsection 110.6(23), to have the provisions of subsection 110.6(19) 
to apply to the property. This election can be made in respect of any 
property the disposition of which would give rise to a capital gain, 
including qualified small business corporation shares and qualified 
farm property the gains from the disposition of which would 
ordinarily qualify for the $500,000 exemption rather than the 
$100,000 exemption. (See the commentary on the application of 
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paragraphs 110.6(2)(d) and (2.1)(d) to the 1994 and 1995 taxation 
years). 

The prescribed form will require the elector to identify the property 
in respect of which the election is made and to designate an amount 
in respect of the property. 

The rules in paragraph 110.6(19)(a) apply where the property covered 
by the election is a capital property (other than an interest in a related 
segregated fund trust or a prescribed trust). 

• Subparagraph 110.6(19)(a)(i) provides that the property will be 
considered to have been disposed of by the elector at the end of 
February 22, 1994 for proceeds of disposition equal to the 
amount designated in the election less, where a disposition of 
the property would result in an income inclusion under 
section 7 or 35, the amount that would be so included. The 
election cannot be used to trigger a capital loss because that 
subparagraph provides that the proceeds of disposition cannot 
be less than the adjusted cost base of the property. 

• Subparagraph 110.6(19)(a)(ii) provides that the property will be 
considered to have been reacquired by the elector immediately 
after the deemed disposition at a cost equal to 

where the property is an interest in a flow-through entity 
(within the meaning assigned by new subsection 39.1(1)), 
the adjusted cost base to the elector of the property 
immediately before the disposition, 

- where a disposition of the property would result in an 
income inclusion under section 7 or 35, the elector's 
proceeds of disposition resulting from the election (unless 
the amount designated in the election is greater than the fair 
market value of the property at the end of February 22, 
1994), and 

- in any other case, the amount designated in the election 
(unless that amount is greater than the fair market value of 
the property at the end of February 22, 1994). 
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Although the gain realized as a result of an election in respect of 
an interest in a flow-through entity is not reflected in its adjusted 
cost base to the elector, the gain so realized will be reflected in an 
exempt gains pool (referred to in new section 39.1 as the elector's 
"exempt capital gains balance") in respect of the entity. This pool 
can be used to shelter capital gains flowed out after February 22, 
1994 to the elector by the flow-through entity and the capital gain 
realized on a subsequent disposition of an interest in or share of 
the capital stock of the entity. 

Where the designated amount in respect of a property (other than 
an interest in a flow-through entity) is greater than its fair market 
value at the end of February 22, 1994, the cost to the elector of the 
property on the reacquisition will be what it would have been had 
the designated amount been equal to that fair market value less the 
amount by which the designated amount exceeds 11/10 of that fair 
market value. The purpose of this cost base reduction is to 
discourage taxpayers from designating amounts in excess of fair 
market value and thereby triggering gains in excess of the gains 
accrued to February 22, 1994. 

The rules in paragraph 110.6(19)(b) apply where the property covered 
by the election is eligible capital property in respect of a business of 
the elector. In the case of eligible capital property, the elector, rather 
than designating an amount in respect of each property, designates 
one amount in respect of all the eligible capital property owned by 
the elector at the end of February 22, 1994 in respect of a business of 
the elector. Where such an election is made, the elector is deemed 
to have a taxable capital gain equal to the amount that would have 
been the elector's taxable capital gain determined under 
subparagraph 14(1)(a)(v) if the property had been disposed of at that 
time for proceeds equal to the designated amount and the fiscal 
period of the business had ended immediately after that time. 

Subparagraph 110.6(19)(b)(ii) provides that the taxable capital gain 
resulting from an election in respect of eligible capital property is to 
be considered, for the purpose of paragraph 14(3)(b), to have been 
sheltered by the capital gains exemption available to a person who 
does not deal at arm's length with each person or partnership that 
does not deal at arm's length with the elector. This ensures that 
where the property is subsequently disposed of to a person or 
partnership with whom the elector does not deal at arm's length, the 
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taxable capital gain resulting from the election will not be reflected in 
any increase in the acquiror's cumulative eligible capital. 

The rules in paragraph 110.6(19)(c) apply where the property covered 
by the election is an interest in a related segregated fund trust or a 
prescribed trust. Where an election is made in respect of such an 
interest, there is no deemed disposition of the interest. Rather, the 
elector is deemed to have a capital gain from the disposition of 
property on February 22, 1994 equal to the amount designated in the 
election in respect of the interest. The capital gain resulting from the 
election cannot exceed the elector's share of the net capital gains of 
the trust accrued to February 22, 1994. This capital gain forms an 
exempt gains pool (referred to in section 39.1 as the elector's 
"exempt capital gains balance") in respect of the trust. This pool can 
be used to shelter capital gains allocated by the trust to the elector 
after February 22, 1994 and the elector's capital gain from a 
disposition after that day of an interest in the trust. 

ITA 
110.6(20) 

New subsection 110.6(20) of the Act, which is effective for the 1994 
and subsequent taxation years, is consequential on the elimination of 
the $100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994 and the introduction of 
the mechanism in subsection 110.6(19) for recognizing gains accrued 
to that day. 

Subsection 110.6(20) limits the application of the capital gains 
election mechanism in subsection 110.6(19) to property in certain 
circumstances. 

Where the elector is an individual (other than a trust), the election 
under subsection 110.6(19) will be effective only if the application of 
that subsection to all the elections made by the individual 

• would result in an increase in the capital gains exemption that 
may be claimed by the person making the election or that 
person's spouse under subsection 110.6(3) (the $100,000 
lifetime capital gains exemption), and 



32 

• would not result in the annual gains limit or cumulative gains 
limit exceeding the balance of the $100,000 exemption available 
to the elector or spouse. 

Where the person malcing the election is a personal trust, the election 
under subsection 110.6(19) will be effective only if the application of 
that subsection to all the elections made by the trust 

O would result in an increase in the eligible taxable capital gains 
of the trust that are flowed out under subsections 104(21) and 
(21.2) to an individual who was a beneficiary of the trust on 
February 22, 1994 and who was resident in Canada at any time 
in the individual's taxation year in which the trust's taxation 
year that includes February 22, 1994 ends, or 

• would result in an increase in the amount deductible by the trust 
under subsection 110.6(12). This would be applicable where 
the election is made by a personal trust that is eligible for a 
capital gains exemption under subsection 110.6(12) for its 
taxation year that includes February 22, 1994, (that is, a spousal 
trust, other than one that has elected under subsection 104(5.3), 
whose beneficiary spouse has died during that taxation year). 

Where an election is not effective because of subsection 110.6(20), 
the elector may have the opportunity to amend the election in 
accordance with the rules in subsections 110.6(26) and (27). 

ITA 
110.6(21) 

Where a taxpayer has elected under subsection 110.6(19) in respect of 
a capital property and paragraph 110.6(19)(a) applies to the property, 
the taxpayer is deemed to have disposed of the property for proceeds 
of disposition equal to the amount designated in the election. Where 
that property is a non-qualifying real property (within the meaning 
assigned by subsection 110.6(1)), only a portion of the gain 
recognized as a consequence of the deemed disposition will be 
eligible for the capital gains exemption. New subsection 110.6(21) of 
the Act reduces the taxable capital gain otherwise determined by 3/4 
of the portion of the gain that is not an eligible real property gain. It 
also reduces the elector's adjusted cost base or capital cost, as the 
case may be, of the property by that ineligible portion of the gain. 
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(See also new paragraph 53(2)(u)). These adjustments serve to 
ensure that the tax on that portion of the gain that is not an eligible 
real property gain will be deferred until a subsequent taxable 
disposition of the property. 

Subsection 110.6(21) is effective for the 1994 and subsequent 
taxation years. 

ITA 
110.6(22) 

Where an individual elects under subsection 110.6(19) in respect of 
an interest in a partnership, certain adjustments to the individual's 
adjusted cost base of the interest are required for the purpose of 
computing the individual's capital gain resulting from the election 
(which will be reflected in the individual's exempt capital gains 
balance in respect of the partnership). Paragraph 110.6(22)(a) 
requires an addition to the adjusted cost base of the interest equal to 
the total of 

• the pre-February 23, 1994 portion of the individual's share of 
the partnership's net income for its fiscal period that includes 
February 22, 1994, and 

• the individual's share of the partnership's net taxable capital 
gains that arose from dispositions before February 23, 1994. 

For this purpose, the income of the partnership for that fiscal period 
is prorated on a daily basis. 

Where the partnership has net losses for that fiscal period and the 
prorated portion of the net loss is greater than the partnership's 
pre-February 23, 1994 net taxable capital gains, the excess is required 
to be deducted in computing the individual's adjusted cost base 
immediately before the deemed disposition. 

These adjustments ensure that the income or loss of the partnership 
for the period up to February 22, 1994 that is reflected in the value of 
a partnership interest on that day but would otherwise not be reflected 
in the adjusted cost base of its members' interests until the end of the 
fiscal period will be reflected in the adjusted cost base of those 
interests for the purpose of determining the member's gains accrued 
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to February 22, 1994 that can be recognized by means of the capital 
gains election mechanism in subsection 110.6(19). (See also the 
amendments to paragraphs 53(1)(e) and 53(2)(c) of the Act). 

Subsection 110.6(22) is effective for the 1994 and subsequent 
taxation years. 

ITA 
110.6(23) 

New subsection 110.6(23) of the Act sets out the time limits for the 
filing of elections made under subsection 110.6(19). 

Where the election is made by an individual (other than a trust), the 
election must ordinarily be filed on or before the individual's 
balance-due day for the 1994 taxation year. Where the property 
covered by the election is eligible capital property in respect of a 
business of the individual, the election must be filed on or before the 
individual's balance-due day for the taxation year in which the fiscal 
period of the business that includes February 22, 1994 ends. An 
individual's balance-due day for a taxation year coincides with the 
normal filing deadline for the individual's tax return for the year. 
For most individuals, this will be April 30 of the following year. For 
deceased individuals, the filing deadline for the terminal return is 
April 30 of the following year unless the death occurred in the last 
2 months of the year or before April 30 of the following year, in 
which case the filing deadline is 6 months after the date of death. 

Where the election is made by a personal trust, the filing deadline for 
the election is March 31 of the calendar year following the calendar 
year in which the taxation year of the trust that includes February 22, 
1994 ends. For example, where that taxation year of the trust ends 
February 28, 1994, the election must be filed on or before March 31, 
1995. Where that taxation year ends January 31, 1995, the election 
must be filed on or before March 31, 1996. 

ITA 
110.6(24) to (29) 

New subsections 110.6(24) to (29) of the Act deal with the revocation 
of elections made under subsection 110.6(19), the filing of late and 
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amended elections under that subsection, and penalties payable in 
respect of late-filed and amended elections. 

Subject to subsection 110.6(27), new subsection 110.6(24) permits an 
election made under subsection 110.6(19) in respect of a property to 
be revoked by the filing of a written notice of the revocation with the 
Minister of National Revenue before 1998. 

Subsection 110.6(25) permits an election under subsection 110.6(19) 
in respect of a property to be filed within 2 years after the applicable 
filing deadline in subsection 110.6(23) if an estimate of the penalty in 
respect of the late filing is paid when the late election is filed. 

Subject to subsection 110.6(27), subsection 110.6(26) permits an 
election under subsection 110.6(19) in respect of a property to be 
amended at any time before 1998 by the filing of an amended 
election in prescribed form accompanied by payment of an estimate 
of the penalty in respect of the amended election. 

Subsection 110.6(27) prohibits the revocation or amendment of an 
election where the amount designated in the election in respect of the 
property is greater than 11/10 of its fair market value at the end of 
February 22, 1994. This is intended to ensure that an individual 
cannot, by revoking or amending an election, escape the 
consequences of having used an inflated value in an election in 
respect of a property. 

The penalty in respect of a late-filed election is 1/3 of 1% of the 
taxable capital gain resulting from the election multiplied by the 
number of months that begin or end on or after the election filing 
deadline and on or before the day that the late election is filed. 

The penalty in respect of an amended election is the number of 
months that begin or end after the election filing deadline and on or 
before the day that the amended election is filed multiplied by 1/3 of 
1% of the increase, if any, in the taxable capital gain resulting from 
the amended election over the amount that would have been the 
taxable capital gain resulting from the original election if the 
limitations in subsection 110.6(20) had not applied. In other words, a 
penalty will be payable in respect of an amended election only where 
the amount designated in respect of the property in the amended 
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election is greater than the amount designated in the original election 
in respect of the property. 

The penalty in respect of late-filed or amended elections applies on a 
property-by-property basis. As a result, the penalty in respect of an 
increase in the designated amount in respect of one property will not 
be offset by a revocation of another election or a decrease in the 
designated amount in respect of another property. 

Subsection 110.6(29) provides for the assessment of penalties in 
respect of late-filed and amended elections and the requirement of the 
elector to pay the penalties so assessed. 

Subsections 110.6(24) to (29)are effective for the 1994 and 
subsequent taxation years. 

Clause 11 

"Non-business-income tax" 

ITA 
126(7) 

Subsection 126(7) of the Act defines several expressions, including 
the expression "non-business income tax", for the purpose of 
determining a taxpayer's foreign tax credit under section 126. 
Paragraph (g) of the definition "non-business income tax" reduces a 
taxpayer's non-business income tax for a year by an amount that can 
reasonably be regarded as being attributable to a taxable capital gain 
or portion thereof in respect of which the taxpayer has claimed the 
capital gains exemption for the year. This paragraph of the definition 
is amended to ensure that the non-business income tax will be 
reduced 

• not only where the capital gains exemption was claimed in the 
year but also where it was claimed in a previous year (as might 
be the case, for example, where the capital gains exemption was 
previously claimed as a result of an election made under 
subsection 110.6(19) in respect of the property), and 

• not only where the exemption in respect of the gain was 
claimed by the taxpayer but also where it was claimed by a 
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spouse of the taxpayer (as might be the case where the gain is 
attributed to the spouse for Canadian income tax purposes). 

These amendments are effective for the 1994 and subsequent taxation 
years. 

Clause 12 

Mortgage investment corporations 

ITA 
130.1(4) and (9) 

Section 130.1 of the Act sets out rules that apply to mortgage 
investment corporations and their shareholders. A mortgage 
investment corporation is essentially treated as a conduit in that its 
income (including capital gains) may be flowed through to its 
shareholders and taxed as such in their hands rather than in the 
corporation. 

Subsection 130.1(4) allows a mortgage investment corporation to 
elect to treat a dividend paid to its shareholders in the period 
beginning 91 days after the beginning of a taxation year and ending 
90 days after the end of the taxation year as a capital gains dividend 
to the extent of the amount of its undistributed capital gains for the 
year. Such a dividend is treated as a capital gain of the shareholder. 
This subsection was amended, applicable to the 1992 and subsequent 
taxation years, to provide that such an election must be made under 
either paragraph 130.1(4)(a) or (b). A capital gains dividend under 
paragraph (a) was treated as having been paid out of qualifying taxed 
capital gains and resulted in a capital gain in the hands of the 
shareholders that was eligible for the $100,000 lifetime capital gains 
exemption. A capital gains dividend under paragraph (b) was treated 
as having been paid out of non-qualifying taxed capital gains and did 
not result in capital gains eligible for the exemption in the hands of 
the shareholders. 

As a result of the elimination of the $100,000 lifetime capital gains 
exemption for gains realized on dispositions that occur after 
February 22, 1994, it is no longer necessary to treat capital gains of a 
mortgage investment corporation that are flowed through to its 
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shareholders under 130.1(4) as capital gains that are eligible or 
ineligible for the exemption. Accordingly, subsection 130.1(4) is 
amended, effective for capital gains dividends paid after February 22, 
1994, simply to treat a capital gains dividend paid by the corporation 
as a capital gain in the hands of its shareholders. 

Subsection 130.1(9) is also amended, effective after February 22, 
1994, by deleting the definitions "non-qualifying real property", 
"non-qualifying taxed capital gains" and "qualifying taxed capital 
gains" and by adding the definition "taxed capital gains". The 
definition "taxed capital gains" references the meaning assigned to 
that expression in paragraph 130(3)(b) of the Act. Essentially, a 
corporation's taxed capital gains for a taxation year are its net taxable 
capital gains for the year less any net capital loss carryforward 
deducted under paragraph 111(1)(b) of the Act in computing the 
corporation's taxable income for the year. 

Where an individual has elected under subsection 110.6(19) in respect 
of his or her shares of a mortgage investment corporation, the 
individual may be able to shelter from tax all or a portion of the 
capital gains dividends received by the individual from the 
corporation in a taxation year by claiming a reduction under new 
section 39.1. (See the commentary on new section 39.1). 

Clause 13 

Mutual fund corporations 

ITA 
131(1) and (6) 

Section 131 of the Act sets out rules that apply to mutual fund 
corporations and their shareholders. 

Taxable capital gains of a mutual fund corporation are taxed at the 
full corporate tax rate. However, this tax (referred to as "refundable 
capital gains tax on hand") is refunded to the corporation when its 
taxable capital gains are distributed to its shareholders in the form of 
"capital gains dividends". 
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Subsection 131(1) allows a mutual fund corporation to elect to treat a 
dividend payable to its shareholders as a capital gains dividend to the 
extent of its capital gains dividend account. Such a dividend is 
treated as a taxable capital gain of the shareholder in respect of which 
the shareholder may be entitled to claim the capital gains exemption. 
Alternatively, the corporation may elect under that subsection to treat 
a dividend payable to its shareholders as a capital gains dividend 
payable out of its non-qualifying real property capital gains dividend 
account. In that case, the dividend is treated as a capital gain in the 
hands of the shareholders that is not eligible for the capital gains 
exemption. 

As a result of the elimination of the $100,000 lifetime capital gains 
exemption for gains realized on dispositions that occur after 
February 22, 1994, it is no longer necessary to treat capital gains of a 
mutual fund corporation that are flowed through to its shareholders 
under subsection 131(1) as capital gains that are either eligible or 
ineligible for the exemption. Accordingly, subsection 131(1) is 
amended, effective for capital gains dividends paid after February 22, 
1994, simply to treat a capital gains dividend paid by the corporation 
as a capital gain in the hands of its shareholders. Such a gain will no 
longer be eligible for the exemption. 

Subsection 131(6) is also amended, effective after February 22, 1994, 
by deleting the definitions "non-qualifying real property" and 
"non-qualifying real propeity taxed capital gains" and amending the 
definition "capital gains dividend account ". The amended definition 
"capital gains dividend account", which is relevant in determining the 
extent to which dividends can be treated as capital gains dividends 
which will give rise to a capital gains refund, represents the 
undistributed net capital gains of the corporation in respect of which 
the corporation has not obtained a capital gains refund. 

These amendments to section 131 also apply, because of 
subsection 130(2) of the Act, for the purpose of capital gains 
dividends paid by investment corporations. 

Where an individual has elected under subsection 110.6(19) in respect 
of his or her shares of a mutual fund corporation, the individual may 
be able to shelter from tax all or a portion of the capital gains 
dividends received by the individual from the corporation in a 
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taxation year by claiming a reduction under new section 39.1. (See 
the commentary on new section 39.1). 

Clause 14 

Employees profit sharing plans 

ITA 
144(4) 

A trust that is governed by an employees profit sharing plan is 
required to allocate all of its income and losses each year to 
employees who are beneficiaries under the plan. Subsection 144(4) 
provides that capital gains and capital losses that are so allocated to 
the beneficiaries retain their character as capital gains and capital 
losses in the hands of the beneficiaries to whom they are allocated. 
This subsection is amended, effective for the 1994 and subsequent 
taxation years, to clarify that capital gains so allocated are treated as 
capital gains in the hands of the employees for the purposes of the 
lifetime capital gains exemption. The properties disposed of by the 
trust that gave rise to the capital gains are considered to have been 
disposed of by the employees on the day on which they were 
disposed of by the trust. 

This amendment will ensure that a capital gain of such a trust that 
arose from a disposition of property that occurred on or before 
February 22, 1994 and that would, but for the elimination of the 
$100,000 lifetime capital gains exemption effective for dispositions 
that occur after that day, be eligible for the exemption in the hands of 
the employee beneficiaries to continue to be so eligible. 

Clause 15 

Fiscal period 

ITA 
249(2)(b) 

Paragraph 249(2)(b) provides that a reference in the Act to a fiscal 
period of a partnership ending in a taxation year includes a reference 
to a fiscal period of a partnership ending coincidentally with that 
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year. This paragraph is amended effective for fiscal periods that end 
after 1993, by deleting the references to partnerships. As a result, 
this provision will apply to fiscal periods of sole proprietorships as 
well as partnerships. 
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Amendments to the Income Tax Application Rules 

Clause 1 

Depreciable capital property 

ITAR 
20(1) 

Subsection 20(1) of the Income Tax Application Rules is designed to 
prevent the taxation of gains on depreciable property that accrued to 
December 31, 1971 (referred to as "valuation day") and to prevent 
taxpayers from converting that tax-free zone into a depreciable base 
through one or more non-arm's length transactions or events. This is 
achieved by reducing, for the purposes of section 13 and subdivision 
c of Division B of Part I of the Income Tax Act (the subdivision that 
deals with capital gains and losses), the proceeds of disposition 
otherwise determined to the capital cost of the property plus the 
excess of the proceeds of disposition otherwise determined over the 
fair market value of the property on valuation day. In order to 
prevent the conversion of the tax-free zone into a depreciable base, 
paragraph 20(1)(b) limits the capital cost to the acquiror of 
depreciable property that became vested in the acquiror by one or 
more transactions between persons not dealing at arm's length. 

Subparagraph 20(1)(b)(i) of the Rules is amended, effective for 
acquisitions of property after May 22, 1985, to ensure that it does not 
apply for the purposes of paragraphs 8(1)(j) and (p) and sections 13 
and 20 of the Act where paragraph 13(7)(e) applies for those 
purposes in determining the capital cost to the acquiror of the 
property. That paragraph also limits the capital cost to an acquiror of 
depreciable property in certain non-arm's length situations. This 
amendment to the Rules clarifies the application of 
paragraph 20(1)(b) of the rules and removes the potential conflict 
between the two different rules for the determination of the acquiror's 
capital cost in such situations. 

New paragraph 20(1)(c) is added, applicable to the 1994 and 
subsequent taxation years, as a result of the elimination of the 
$100,000 lifetime capital gains exemption for gains realized on 
dispositions that occur after February 22, 1994 and the mechanism 
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provided by subsection 110.6(19) of the Act for recognizing gains 
that accrued to that day. Paragraph 20(1)(c) provides rules similar to 
those found in paragraph 20(1)(b). Where a taxpayer elects under 
subsection 110.6(19) of the Act in respect of a depreciable property, 
the taxpayer is deemed by that subsection to have disposed of the 
property for proceeds of disposition equal to the amount designated in 
the election in respect of the property. If that property was owned by 
the taxpayer without interruption since before 1972, the proceeds so 
determined are reduced by paragraph 20(1)(a) of the Rules. The 
taxpayer is then considered for the purposes of the Act (other than, 
where paragraph 13(7)(e) of the Act applies in determining the 
taxpayer's capital cost of the property, for the purposes of 
paragraphs 8(1)(j) and (p) and sections 13 and 20 of the Act) to have 
reacquired the property at a capital cost equal to the taxpayer's 
proceeds of disposition determined under paragraph 20(1)(a). For 
greater certainty, the taxpayer is considered for the purpose of 
subsection 20(1) of the Rules to have owned the property without 
interruption from December 31, 1971 until suoh time after 
February 22, 1994 as the taxpayer actually disposes of it. This 
ensures that the proceeds of disposition otherwise determined in 
respect of a subsequent disposition of the property will be reduced 
under paragraph 20(1)(a) of the Rules. 

The following example illustrates the interaction between the 
subsection 20(1) of the Rules and the provisions of the Act where an 
individual elects under subsection 110.6(19) of the Act in respect of a 
rental property and later disposes of it in 1995. 

Assume that an individual owns a builling t'a rental 
property) at the end of February 22, 1994 that has a fair 
market value at that time of $150,000. The huildiiie is 
non-qualifying real property of the individual for the 
purpose of the lifetime capital gains exeinption. The 
building was originally acquired by the individual in 19(-)5 
for $50,000 and is the individual's oniv property of  ils  
prescribed class of depreciable property. Its fair market 
value at the end of 1971 was s70,000. The individual' 
undepreciated capital co,r in respect of  the bilildinf at  the 
crui of 1993 was $20,000. 



The individual elected under subsection 110.6(19) of the 
Act in respect of the building and designated $150,000. 
The individual is deemed by that subsection to have 
disposed of the building at the end of February 22, 1994 
for proceeds of disposition of $150,000 and to have 
reacquired it immediately thereafter at a cost equal to 
those proceeds. However, the proceeds of disposition so 
determined are reduced under paragraph 20(1)(a) of the 
Rules to $130,000 --- that is, $50,000 + ($150,000 - 
$70,000). Under paragraph 20(1)(c) of the Rules, the 
individual is also considered for the purposes of the Act 
to have reacquired the property at a capital cost of 
$130,000. 

Based on proceeds $130,000, the individual's capital gain 
is $80,000 and his or her taxable capital gain is $60,000. 
However, because the building is a non-qualifying real 
property, only $72,782 --- that is, 242/266 x $80,000, of 
the individual's gain is an eligible real property gain. The 
individual's taxable capital gain of $60,000 is therefore 
reduced under subsection 110.6(21) of the Act to 
$54,586 ---- that is, $60,000 -3/4($80,000 - $72,782), an 
amount in respect of which the individual claims the 
capital gains exemption. 

The determination of the individual's capital cost of the 
property for the purposes of sections 13 and 20 of the Act 
is governed by paragraph 13(7)(e) of the Act (which 
overrides paragraph 20(1)(b) of the Rules). Under 
subparagraph 13(7)(e)(i), that capital cost is $50,000 — 
that is, $50,000 + 3/4($130,000 - ($50,000 + 
4/3($54,586) + $7,218)). In other words, there is no 
increase in the inclividual's depreciable base in respect of 
the property. There will also be no recapture of 
depreciation under subsection 13(1) of the Act as a result 
of the election because., at the end of the individual's 
1994 taxation year, the amount included in the 
determination of F in the definition "undepreciated capital 
cost" in subsection 13(21) as a result of the disposition 

44 
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of the property will be the  aiue  as the amount inL'im(1».1 

in the determination of A in that  del  inition as a result of 
the reacquisition of the  property. 

The individual's capital cost of the property.-  for the 
put-pose of subdivision c of Division B of Part I of the 

Act is the capital cost determined wider 
paragraph 20(1)(b) of the Rules less the amount deducted 
under subsection 110.6(21) of the Act in respect  of the  

ineligible portion of the gain. That capital cost is 
$122,782—  that is, $130,000-  

Assume that the building is sold  ut al in' 
March 1995 for a price of $154,782. If no (.111cr 

depreciable property of that prescribed class is aHuircd 
before the end of the individual's 1995 taxation 
there will be recapture of depreciation under 
subsection 13(1) of $30,000 plus any capital cost 
allowance claimed in respect of the building fur the I 

 taxation year. The individual's proceeds of disposa ion  
will be reduced under paragraph 20(1)(a) of the Rules to 
$134,782 -- that is $50,000 + ($154,782 - $70,000). Thu 
individual's capital gain from the disposition is $12,000 - 
that is, $134,782 - $122,782, and his or her taxable capital 
gain from the disposition is $9,000 . 

Clause 2 

Non-depreciable capital property 

ITAR 
26(29) 

Section 26 of the Rules sets out the method for computing the 
adjusted cost base to a taxpayer of certain capital property owned by 
the taxpayer at the end of 1971. The general purpose of the 
provisions in section 26 is to prevent gains that accrued before 1972 
from being subject to tax. The adjustment to the adjusted cost base 
of a property under section 26 creates a tax-free zone. 
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Where a taxpayer elects under subsection 110.6(19) of the Act in 
respect of a capital property the adjusted cost base of which is 
determined under section 26 of the Rules, the taxpayer, in effect, 
crystallizes the gain represented by the tax-free zone. The taxpayer is 
deemed by that subsection to have disposed of the property for 
proceeds of disposition equal to the amount designated in the election 
and in most cases is considered to have reacquired it at a cost equal 
to those proceeds. 

New subsection 26(29) of the Rules provides that where a taxpayer 
elects under subsection 110.6(19) in respect of a property, that 
property is considered, for the purpose of determining the cost or 
adjusted cost base of any property at any time after February 22, 
1994, not to have been owned by any taxpayer at the end of 1971. 
This is intended to prevent a taxpayer from obtaining the benefit of 
the tax-free zone in respect of a property where that benefit has 
previously been obtained through an increase in the adjusted cost 
base resulting from an election under subsection 110.6(19). 
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Amendments to the income Tax Regulations 

Clause 1 

Preferred beneficiary elections 

1TR 
2800(2) 

Section 2800 of the Income Tax Regulations sets out rules relating to 
preferred beneficiary elections made under subsection 104(14) of the 
Income Tax Act. Subsection 2800(2) of the Regulations establishes 
the time limit for the filing of such elections. In applying this 
subsection to a trust's taxation year that includes February 22, 1994, 
where the trust elects under subsection 110.6(19) of the Act, the 
normal filing deadline for the documents relating to the preferred 
beneficiary election is extended to coincide with the filing deadline 
for the capital gains election under subsection 110.6(19). 




