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Caveat

The audit focus is on Department of National Defence
(DND) contract management. Therefore, contractors were
neither consulted nor included in the scope of the audit.
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Results in Brief

Since 2005, several Chief Review Services (CRS)

contract management audits have identified issues Overall Assessment

regarding contract terms of payment that do not

optimize value for money. In October 2009, CRS Improvements in the

conducted an analysis of active contracts tendered by contracting policy relating to

Public Works and Government Services Canada terms of payment, along with

(PWGSC) to enable DND to identify contracts with the use of mandatory and

higher-risk terms of payment.’ optional contract control
clauses, will help the

Forty-seven contracts worth approximately $26 billion Department achieve greater

were identified, representing 95 percent of the value for money in its

Department’s contract obligations. These contracts contracts.

ranged in value from $6.2 million to $4.2 billion and

contained 140 bases of payment.?

The audit objective was to assess whether the terms of payment used within these
contracts optimized value for money.

Findings and Recommendations
Procurement Policy for Terms of Payment

For some procurement processes, government contracting policy requires DND’s input
into PWGSC-tendered contracts which impact the contract terms of payment. The current
DND/PWGSC Division of Responsibility Agreement places some limitation on DND’s
involvement in the areas of earned value reporting, review of solicitations prior to
promulgation, and participation in contract negotiations.®

DND procurement staff noted that the level of DND participation is often dependent on
the level of experience of the DND Procurement Authorities (PA) along with their
relationship with the PWGSC Contract Authority (CA). As a result, the level of DND
participation in these areas will vary from contract to contract. The Responsibility
Agreement should reflect actual business practice.

It is recommended that the “DND/PWGSC Division of Responsibility Agreement” be
revised to remove some DND limitations and reflect actual business practice.

! CRS Analysis of Contracts, 2009 (http://www.crs-csex.forces.gc.ca/reports-rapports/2009/129P0875-
eng.aspx).

2 A single contract will often have multiple bases of payment (fixed price, cost reimbursable, etc.) for work
that will be performed. The 47 contracts reviewed in this audit contained a total of 140 bases of payments.
* DND/PWGSC Responsibility Agreement, Version 10-2 (2010-08-16)—client-specific agreement with
DND.
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Required Clauses

Procurement staff did not ensure that required PWGSC Standard Acquisition Clauses and
Conditions (SACC) were included in contracts. | | [ [ ||| [||[|IITTTTITTTTTTTTTTTTTTTT]]

LECCCEEEE T EEEEEEEEEE PP EEEEEEE e EEEEEEEEEEEEE T
LECCCCEEEE T EEEEEEEEEEEEEEEEEEEE e EEEEEEEEEEEEEEE T
LECCELEEEEEEEEEEEEEEEEEEEEEEEE e PP E R EEEEE L T
and 30 contracts with progress payments of approximately $11 billion did not use

compulsory holdback clauses. Including these clauses would increase the likelihood of
the Department receiving optimal value for money.

It is recommended that DND amend the Procurement Administration Manual (PAM) to
include seven key terms of payment clauses in the PWGSC 9200 requisition for goods
and services form.

Contract Cash Flow

Seven of 47 contracts worth $6.68 billion were identified as having | ||| ||| [|11]11]]]]]
LECEEEEETEEEEEEEEEFEEEEEEFEETTEEELTT 1] The proportion of the cash flow | [ [ ] ]]1]]
LLTEEEELET TR TTTEE  ranged from [ [ [ ] 111111]1] of the total contract cash flow.
The audit found instances where the [ | [ [ [{[[[[TTTTTHTTTEEPECEPEEFCETTEEFETTTTT

and/or the [ | |[[T[TTTTHTTERTEEREEEEEEEEREEEEREEEEREEEEREEEEREEER R TERL T
[IT11111]1nthese cases, the Department has | [ [ ||| [[|[T1TIHTTTITTEATTEATTEETTTET

It is recommended that

Warranty

Even though 2 to 3 percent of a contract value may be the price of a warranty, | || ||| || ||

It is recommended that a more | || [ [ [|[[TTTTTIHTTTEFEETEEERETEEEEEETEEE R TEEET
[TTHTEETTTEEETT] I future contracts, where appropriate, vendors should be obliged to
report on progress of warranty work/claims.

Note: For a more detailed list of CRS recommendations and management response,
please refer to Annex A—Management Action Plan.
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Introduction

Background

In June 2009, CRS completed an analysis of DND contracts

tendered by PWGSC. Using five specific criteria,* 51 contracts DND Contract
with higher-risk terms of payment were identified® (of the Population

51 contracts, five were removed (worth approximately

$67 million) from the audit sample due to low-dollar value and
Automated Buyer Environment database errors). At the time of
the audit the remaining 47° contracts represented 95 percent of
all DND/PWGSC contract obligations.

At the time of the
audit there were 5,022
DND contracts worth
$27.3 billion tendered
by PWGSC.

Objectives

To assess whether the terms of payment used in DND contracts tendered by PWGSC
optimize value for money.

Scope

Forty-seven DND contracts tendered by PWGSC worth $26 billion identified in the CRS
“Analysis of Contract” report (October 2009).

The audit excluded DND construction projects tendered by Defence Construction Canada
(7,982 contracts worth $2.0 billion). As well, contracts tendered by DND (3,145 contracts
worth $210.2 million) were excluded due to the relatively immaterial value of the
contracts.

Methodology

e Review of PWGSC Supply Manual and DND PAM,;

e CRS questionnaire to 47 contract DND PAs;

e Review of 47 contracts and amendments—including associated DND 9200
requisitions, DND/PWGSC Procurement Plans, Requests for Proposals (RFP),
progress claims, and supporting documentation; and

e Consultation with DND PAs/PWGSC CAs.

Criteria

The audit criteria are outlined in Annex B.

* Materiality, type of payment, basis of payment, procurement expertise and contract duration.

® The criteria are explained in the CRS Analysis of Contracts, 2009 (http://www.crs-
csex.forces.gc.ca/reports-rapports/2009/129P0875-eng.aspx).

® 46 contracts remained; however, the C130J contract, representing both acquisition and in-service support
(ISS) components, was analyzed as two separate contracts—thus a count of 47.
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Findings and Recommendations

Procurement Policy for Terms of Payment

The DND/PWGSC Responsibility Agreement places some limitations on DND’s ability
to ensure that contract terms and bases of payment (BoP) will optimize value for money.

Successful management of defence procurement is the collaborative responsibility of
DND, PWGSC, Treasury Board (TB) and Industry Canada. The TB Common Services
policy provides the basic framework from which client departments and PWGSC
operate.” A DND/PWGSC Responsibility Agreement provides a framework of
accountability for all goods and services procured by PWGSC for DND.? The agreement
limits DND PAs to a participatory role in the development of key contract terms of
payment (“DND normally participates”).® To ensure that DND remains at arm’s length
from a potential vendor, it is appropriate that PWGSC be the lead department in some
contracting processes.

The identification of applicable contract terms and conditions (T&C), including BoP, is
recognized in the DND PAM as a standard content item to be provided within DND’s
completed PWGSC 9200 requisition for goods and services form. The DND/PWGSC
Responsibility Agreement shows PWGSC as the lead for BoP T&Cs. The audit sample
found that the terms of payment requested by DND were all included in the final contract.
However, for those contract activities listed below that are within the DND/PWGSC
Responsibility Agreement, there are some limitations that could prevent the Crown from
optimizing value for money.

Earned Value Reporting. Earned value reporting by the vendor enables DND contract

managers to monitor the cost against progress of the work being performed in a contract. |
LECCCCEEE T EEEEEEEEEEEEEEEEEEEEEEEE e EEEEEE R
LECCCCEEEE P EEEEEEEEEEEEEEEEEEEEEEEEELEEEELTTTTTT T | The DND PAM, on the other
hand, requires PAs to monitor costs, schedule of deliverables and contractor performance
for all applicable contracts. In the audit sample there were | | [ [ |||

EEEEEEEEEEE PP PP
LEEPEEEEEREEE PR ETRLTTTT
PP COT LT
RRRRARRARARRANNY
IIIIIIIIIIIIIIIIIII

" As a supplier of common services (PWGSC), and as a user of common services (DND), both departments
must work together to establish an environment that promotes choice and flexibility and adopt a way of
operating that is cost effective (Treasury Board Common Services Policy, 2006).

8 PWGSC Supply Manual Version 10-2 (August 16, 2010), Annex 1.2.

° DND/PWGSC Responsibility Agreement, Version 10-2 (2010-08-16)—client-specific agreement with
DND.

19 Cost performance index equals budgeted cost divided by actual cost.
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Request for Proposal. To ensure that required contract terms of payment in DND’s
submission of the PWGSC 9200 have been included in the RFP, DND PAs should have
an opportunity to review the final RFP. The PAM requires DND PAs to make a request
to review the draft RFP before it is sent to Government Electronic Tendering
Service/MERX.™ However, the DND/PWGSC Responsibility Agreement only requires
PWGSC to send a final copy of the RFP to DND at the same time that it is sent to
industry. To ensure consistency between the Responsibility Agreement and the PAM, and
that all DND required terms of payment have been included in the RFP, the
Responsibility Agreement should be amended accordingly.

Agreement only require that [ | [ || [[[[[TITTTIATTEEEEETEEEETTT
| With respect to the audit sample, there were | ||| ||||]]]]]]]]]

[111]
LCCEEEEEEEECE T EEEEEEEEE P EEEEEE PP EE PR
LCCEEEEEEECEEEEEEEEEEEEEEEEEE PR EEEE R
LCCEEEEEEEECE P EEEEEEEEE P EEEEEE P EE PR
LCCEEEEEEECEEEEEEEEEEEEEEEEE PR EEE TP
LCCEEEEEEEECEEEEEEEEEEE P EEEEEE R EEE P
LCCEEEEEEECEEEEEEEEEEEEEEEEE PR EEE TP
LCCEEEEEEEECEEEEEEEEEEE P EEEEEE R EEE P
LECEEEEEEECEEEEEEEEEEELLEEEEEEEEE TP EEE R
RN AR AR

Review of Draft Contract. Although the DND/PWGSC Responsibility Agreement
indicates that the DND PA is the lead in reviewing the draft contract,* the PAM states
that the DND PA will only review the draft contract at the request of the PWGSC CA."
Some audit clients indicated that there are instances where | ||| |11 111111
LECCLEEEEEETPEEEEEEEEEEEEEEEEEEEEEEELTTTTT ] 1 is suggested that the DND PAM be
amended to align with the more authoritative policy, the DND/PWGSC Responsibility
Agreement.

Interdepartmental Co-operation. Effective communication between DND and PWGSC
is worked out on a project-by-project basis depending on the complexity of the
contract.*® The level of DND participation is often dependent on the level of experience
of the DND PA and PWGSC CA and their relationship. Experienced DND PAs are more
likely to participate in the development/evaluation of bid criteria, and also review the
RFP and draft contracts in spite of policy limitations. The Responsibility Agreement does
not reflect actual business practices.

' PAM, October 2010, Section 3.6.3.3.

12 PWGSC Supply Manual, Version 10-2 (August 16, 2010), Section 5.85.

3 CRS Audit of CF188 Hornet Maintenance Contract, 2002; CRS Audit of Chemical, Biological,
Radiological and Nuclear (CBRN) Defence Omnibus Project, 2008 (http://www.crs-
csex.forces.gc.ca/reports-rapports/2008/141P0809-eng.asp).

Y PWGSC Supply Manual, Version 10-2 (August 16, 2010), Section 4.8.

> PAM, October 2010, Section 4.2.3.2.2.2, Point C.

16 pPWGSC Supply Manual, Version 10-2 (August 16, 2010), Annex 1.2 (Section A).
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Recommendation

ADM(Mat) request that the “DND/PWGSC Division of Responsibility Agreement” be
revised to remove some DND limitations and to reflect actual business practice.
OPI: ADM(Mat)/DGMSSC/DMPP

Chief Review Services 4/13
Reviewed by CRS in accordance with the Access to Information Act (AlA). Information UNCLASSIFIED.



Reviewed by CRS in accordance with the Access to Information Act (AIA). Information UNCLASSIFIED.

Internal Audit: Contract Terms of Payment Final — March 2011

Required Clauses

Required standard acquisition clauses as prescribed in PWGSC procurement policy to
control costs were not consistently used.

To ensure value for money is achieved for Canada, the PWGSC Supply Manual provides
PWGSC CA:s specific contract T&Cs that must be in place given the nature and selected
bases and method of payment utilized within the contract. The DND PAM also directs
DND PAs to include appropriate contract clauses as part of the contract requisition
(PWGSC 9200) to PWGSC. Although the PWGSC SACC manual provides
approximately 700 different contract clauses, a checklist of the seven key clauses that
relate to the selected BoP should always be considered (as shown in Annex C). As
portrayed in Table 1, a number of contracts were found to be missing the appropriate
clauses.

No. of Value of

Serial Missing Clauses Cont.racts Payments
(3M)

1 LECEECLC TR TR PR P PR PR EE P EE PR T EEE | I

LTI

2 LECEELPEEEC TR PP PP PP 1 T
3. LECEELTEEEEE PR PR TP P R TP LT | LT
4. LEPPEETEEEEE TR PP P PR TR T PP T T T | LTI
5 LEPEEETTEET TR 1 T

Table 1. Missing Contract Clauses. Only the value of the FTR and progress payments are reflected in this
table—not the total contract value. The highlighted rows (1, 2 and 3) show | | contracts that did not have the

required [ [|[[TTHTTEEEEEEEEECEEEEEEEEEEEEEEEEEEEE TR EEE LT

Provision of Holdbacks. To ensure vendor
performance and to help avoid overpayment in relation Impact of Holdbacks
to the progress of work, contracts that use progress

payments are required to contain a holdback A monthly holdback of
provision.'” Of the | | contracts worth | || ||| 1]]]]] 10 percent represents | | ||| |] |
within the audit sample that | || [ {1111 AR RRNA RN ARy
T e e
CECECEEEEEEET PR E R r T

LTI

Y PWGSC Supply Manual Version 10-2 (August 16, 2010), Section 4.70.30.25 (Note: For progress
payments that include milestones, holdbacks are optional. The finding did not include milestone payments).
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It was also observed that there were | | | | [[[[[[[TTTTTTTTTTTTTEEEEEEEEEEEEEEEEEEETTTT
LECCLEEEPE T EEEEEEEEEEEEEEEEEELEETTTTTT LT | ] In @ recent navy Repair and
Overhaul (R&O) contract audit, the absence of holdback provisions had allowed a
one-year delay of a weapon systems modification with no incentive for the contractor to
deliver on schedule.®

Fixed-Time Rate Contracts. Fixed-time rate contracts are most often used in instances
where it is difficult to estimate in advance the extent or duration of the work.*® To
mitigate the risk of contractors charging higher rates, un-worked hours, or duplicating
charges, fixed-time rate contracts are required to include time verification and
discretionary audit clauses.”

Sole-Source Firm-Price Contracts. As there is no price competition in sole-source
contracts, a cost analysis must be performed to negotiate a reasonable profit rate. To
ensure that negotiated profit rates are respected, the Supply Manual states that
non-competitive contracts valued over $50,000 require a discretionary audit clause to be
included in the contract.* | [| ||| [|[1/1/IIE LT EEEDEEEE LT
LECCCCEEE TP EEEEEEEEEEEEEEEEEE e EEEEEEEEEEEEEE T
LECCEEEEL LT EEEEEEEEEEEEEEEEEEE R R R T T EEEEEEEEEE P EEEE T ]
P2 T
LECCCEEEEEEEEEEEEEEEEEEEEEE TP T

Recommendation

ADM(Mat) should amend the PAM to ensure that the seven key terms of payment
clauses are considered when completing the PWGSC 9200 requisition for goods and
services.

OPI: ADM(Mat)/DGMSSC/DMPP

1

iR LCCEEEEEEEEEEEEEEEEEEE R EEE PR R PP R EE T
RARRNRARAR AR LT

® PWGSC Supply Manual Version 10-2 (August 16, 2010), Section 4.70.20.10 “it is possible to determine,
within reasonable limits, the applicable direct labour and overhead rates that may be used during the
contract period”.

2 pWGSC SACC Clause C0711C (Fixed Time Rate), C0705C (Discretionary Audit Requirement).

21 PWGSC Supply Manual, Version 10-2 (August 16, 2010), Section 4.70.35.1 Firm Price Contracts.

22
LEEEEEEEEEEE PP PP PP E PR T T
LEECEEEEEEEEEE PP PP PR

_—

Chief Review Services 6/13
Reviewed by CRS in accordance with the Access to Information Act (AlA). Information UNCLASSIFIED.



Reviewed by CRS in accordance with the Access to Information Act (AIA). Information UNCLASSIFIED.

Internal Audit: Contract Terms of Payment Final — March 2011

Contract Cash Flow

Certain terms of payment allow for the cash flow at the time of first delivery to range
from||[|||I|I111]]]]|of the contract value.

To procure state-of-the-art combat systems in a timely manner, some contracts involve
modified military, or commercial-off-the-shelf (COTS) products while others require
more development. Accordingly, first deliveries for major capital acquisitions are pivotal
to ensure the combat system complies with the DND performance specification. As
expected, schedules and costs for developmental systems are more difficult to predict. In
addition, there are no DND or PWGSC guidelines to help determine what proportion of
the total contract cash flow the first delivery should represent.

The audit examined all contracts in the sample with provisions for first delivery to
determine if there was any correlation between project schedule planning and cash flow.

T

N |||||||||||||||||||”||||||||||||”"""””""'"””""""””|||||||||””"”"'”””
1]

TN
I 1 I | | I
| 11 I ] ] nmn !
1111 11 I ] ] NN
G M I ] ] T ]
M 11 I ] ] N
N o I ] ] TR
N o I ] e il
Table 2. 11111 T T T
T
N

%% For the WES contract, the “Percentage Contract Duration for First Delivery” and “Percentage Contract
Value for First Delivery” were calculated from the acquisition value of $91 million.
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24
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OPI: ADM(Mat)/DGMSSC/DMPP
|
|
|
|

ADM(Mat) should ensure that | | [ [ [ [|[{[[TTTTIETTEITEERLEEENTPERETEREE TR TET

8/13
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Warranty

The inclusion of a warranty provision within contracts provides DND with the
opportunity to ensure that defective work or material will be fixed or replaced at the
contractor’s expense.”> DND’s Material Management Instruction 1020 states that
warranty provisions should be in place for all items with a unit cost in excess of
$100,000. As well, it is the responsibility of the DND PA to administer aspects of the
warranty provision and implement a respective tracking mechanism.? Furthermore, in
some contracts, CRS has observed an obligation for the vendor to track and report on
warranty work.?’

Forty-five contracts in the audit sample included a warranty provision. This provision
provided 12 months of warranty coverage for both goods and services.Through a
questionnaire administered during the audit, the DND PAs of the audit contract sample
were required to provide copies of warranty claims that had been made against the

contracts. || [ [|TTTTHTTEFTEEFEEEEEEEEEEEEEEEEEEFEEEEFEEEREPER PR TR T
EEEEEEEREE PR PR PR PR PR PR PR PR TR PR PR T TR T
[T

While contract warranty clauses are in place, | | | [|||[[11111TTTTTTTTTTTPEEEIIIETT
LECCCCEEEEEEEEEEEEEEEEEEEEEEEE R E PP FEEEEEEEE R
| | | Vendors include warranty work in their bid price, ranging from 2 to 3 percent of the

contractvalue.|||||||L||||||||||||warrantyworkworth$494miIIion|||||||||||||||

8
LEEEEEEEEEEEEEEEL = PR R PR PR LR L P EE LT
RRRRRRRARRRRAR AN

Recommendation

ADM(Mat) should [ [ [T[TTITTTFEETEEEEEREREEFEEEEREREEFEREEEREEEEEEEEEEEERLT T T
RRRRRRRRRRRRAAY ECEEEEEEEEEEEE PR PR P EE PR T T T
RRRRRRRRRAANY

RRRNRRRENRRANY
NN
OPI: ADM(Mat)/DGMSSC/DMPP

% PWGSC SACC Clause 9601/2030-General Conditions—Long Form Section 20.

% DND Material Management Instruction (1999), Section 1020.

2" CRS Internal Audit: Airbus Maintenance Contract, 2007.

%8 Normally the warranty value is based on 2.0 percent of the contract value. Therefore, 47 contracts worth
$24.7 billion would amount to $494 million.

annnnnnnnnnmnnn
CCCCEEEEEEEEEEEE R EEE R
ARRRRRRRARRRRRA A
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Value-Added Contract Clauses

Contract terms of payment did not always include clauses to optimize value for money.

The PWGSC Supply Manual and SACCs require that certain contract clauses be included
to mitigate risks to the Crown. These risks are generally inherent to particular goods/
services, commodity groupings, sourcing strategies and BoPs that require particular
attention. However, based on the audit sample there are opportunities for DND PAs to
recommend additional terms of payment clauses to the PWGSC CA to help optimize
value for money, as outlined in Table 3.

e, o1 Contract
Serial Type of Clause Potential Contract Prerequisite
Value ($B)
Contracts
1 Value Engineering 13 $5.2 Eaescetiirrr::g work with cost
2 Firm Price/Bulk Purchases 10 $2.5 Repetitive services and
goods
3 Learning Curve Efficiencies 8 $3.7 :\rl]i\pé;’\slgrk with production
4 Incentive Fee 6 $1.1 Need to increase vendor
performance

Table 3. Value Added Contract Clauses. Contract clauses in serial 1 and 4 would benefit both the vendor
and the Department.

Value Engineering (VE). The VE clause encourages the vendor to suggest cost saving
measures for recurring work with a known cost baseline. These savings are shared
between the Crown and the contractor. This clause has been exercised in the CF188
Hornet aircraft avionics contracts. Of the 47 contracts examined in the audit sample, nine
contracts contained a VE clause. Thirteen other R&O/ISS contracts in the sample, worth
$5.2 billion, may have also benefited from a VE clause. This clause poses no additional
risk to the Crown or the contractor and does not need to be exercised if savings cannot be
realized.

Firm Price. In other CRS contract audits, opportunities were observed for recurring cost
reimbursable work to become fixed price. This strategy, for example, resulted in annual
savings of $2.7 million as a result of the CF188 Hornet Maintenance contract audit.*® In
this audit, 10 of 47 contracts were considered as having activities that were repetitive in
nature with a cost reimbursable basis of payment.

% CRS Follow-up on Internal Audit: CF188 Hornet System Engineering Support Contract (SESC), 2009
(http://www.crs-csex.forces.gc.ca/reports-rapports/2009/136P0902-eng.aspx).
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Bulk Purchases. It was identified that costs could be reduced for some contracts in the
audit sample through a bulk purchase of material. Such a purchase resulted in a savings
of $2.2 million as the result of a CRS aircraft maintenance contract audit.*

Learning Curve Efficiencies. As vendors get more experienced at a new task, they
usually become more efficient at them. As such, a learning curve efficiency of up to

20 percent is possible each time production doubles.** While no contracts within the
audit sample expressly contained learning curve provisions, such efficiencies should be
part of the tender evaluation process to ensure value for money. These opportunities may
arise in R&O (time and material) contracts when repetitive overhauls or modifications are
required. One such navy contract audited by CRS had the opportunity for learning curve
efficiency savings of $2.8 million.*® There were eight R&O contracts in the audit sample
worth $3.7 billion where learning curve opportunities may exist.

Cost Reimbursable with Incentive Fee. This BoP reimburses the contractor for costs
incurred and adjusts the profit level depending on whether actual costs are above or
below a targeted price.®* Performance-based contracts that link incentives to performance
targets are relatively new to DND and there is little PWGSC guidance. Therefore, the
audit found that only 14 of 47 contracts included an incentive fee basis of payment. The
total value of the incentive fees for the contracts amounted to $165 million—a relatively
small portion of the audit sample value (0.65 percent). There were six other contracts in
the audit sample worth $1.1 billion that could have benefited from an incentive fee.

Although incentive fees may be appropriate for more contracts, some DND PAs
expressed reservations of increasing vendor profit to obtain an acceptable level of
performance. It was observed that a fixed award fee, which diminishes the profit of a
vendor in a cost over-run situation, was only used twice in the audit sample—a total
amount of $6.2 million.

Recommendation

For future contract requisitions, ADM(Mat) should develop a value-added clause
checklist to help procurement staff improve value for money.
OPI: ADM(Mat)

%1 CRS Internal Audit: Airbus Maintenance Contract, 2007.

%2 sawyer’s Internal Auditing (5™ Edition), 2005, page 520.

* CRS Internal Audit of the Close-In Weapon System (CIWS) Support Contracts, 2008 (http://www.crs-
csex.forces.gc.ca/reports-rapports/2008/115P0836-eng.aspx).

# PWGSC Supply Manual, Version 10-2 (August 16, 2010), Section 4.70.20.15.
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Task Authorization

Approximately 19 percent of the audit sample value are task authorizations (TA) that
relate to future work with no specified basis of payment.

A TA enables DND to authorize work by a contractor on an “as and when requested”
basis in accordance with the conditions of an existing contract. Contracts that provide for
the use of TAs are normally R&O or ISS contracts where a definite need for a service
exists, but the precise nature and timing of the work cannot be set out in advance. When
DND requires these services, a TA is issued to instruct the contractor to carry out the
specified work.*

The audit identified 40 of 47 contracts that contained provisions for TA work with an
estimated value of $4.3 billion. Within this sample of TAs, two types of contracts were
noted:

e Type 1 TA, with a large portion of predefined work such as the acquisition of an
asset, or ongoing service, with a provision for additional TA work.
e Type 2 TA, where all work is assigned using TAs.

TA Pricing. The most significant risk associated with TAs is that the BoP is not specified
until the TA is assigned to the vendor. There are usually three BoP options for a TA:

e A firm-price task.
e A ceiling-price task that a vendor may not Task Cost Escalation
exceed, but the final price could be lower.
e A level of effort (LOE) that may be adjusted LEEELEEELTERL TR T T
before the vendor reaches 75 percent of the

LCCCEEEEEEEEEEEEEEEEEEEEETT
originalpriceestimate, ||||||||||||||||||||||||||||
R

|||||||||||||||||||||||||I|I|I|I|||||||||L(1||I|I|I|I|I|||||||||||||||||||||||||||||||

* PWGSC Supply Manual, Version 10-2 (August 16, 2010), Section 3.35.1.1 (a).
% PWGSC Supply Manual, Version 10-2 (August 16, 2010), Annex 3.4: Task Authorization Contracts
(5h).
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Fixed-Time Rate Provisions. The audit identified four Type 1 TA contracts with
approximately $614 million in work that did not have sufficient basis of payment control
clauses for fixed-time rates where the BoP of the TA would be a LOE. Although the
Supply Manual states that “any audit requirements should be clearly detailed in the
contract,”®’ there were no provisions for required time verification or discretionary
audits® in these four contracts.

Recommendation

For LOE TAs, ensure that fixed award fees have been considered as an incentive to
control costs.
OPI: ADM(Mat)/DGMSSC/DMPP

¥ PWGSC Supply Manual, Version 10-2 (Aug 16, 2010), Annex 3.4: Task Authorization Contracts (5h).
* PWGSC SACC, Clause C0711C (Fixed Time Rate), C0705C (Discretionary Audit Requirement).
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Annex A—Management Action Plan
Procurement Policy for Terms of Payment
CRS Recommendation

1. ADM(Mat) request that the “DND/PWGSC Division of Responsibility Agreement”
be revised to remove some DND limitations and to reflect actual business practice.

Management Action

The issues pointed to in the audit reflect weaknesses in the strategic management of the
machinery of the Government of Canada in the business of defence procurement. DND is
seeking a strategic engagement with PWGSC and TBS to find appropriate long-term
strategic remedies. The specific proposals in the audit represent potential quick hits and
DND is consulting with PWGSC on their possible adoption.

OPI: ADM(Mat)/DGMSSC/DMPP
Target Date: Ongoing

Required Clauses
CRS Recommendation

2. ADM(Mat) should amend the PAM to ensure that the seven key terms of payment
clauses are considered when completing the PWGSC 9200 requisition for goods and
services.

Management Action

As DND has a participatory role in contract terms of payment and PWGSC the lead
responsibility, the PAM will be amended to provide further guidance and emphasis with
regards to selecting appropriate terms of payment, and link to the PWGSC payment
clauses accordingly.

OPI: ADM(Mat)/DGMSSC/DMPP 4
Target Date: September 2011
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Annex A
Contract Cash Flow
CRS Recommendation

3. ADM(Mat) should ensure that | [ [ || [[[T1TIITTTELTTEELTTEE TN EEEPEEEETTET
LEEEEEEEREE PR PR PR PR PR PP ER PR E P E R P T Eer

Management Action

Director Materiel Policy and Procedures (DMPP) will develop guidelines for the
development of a cash flow plan for incorporation into the PAM and the Project
Management Manual and training.

OPI: ADM(Mat)/DGMSSC/DMPP3 and DMPP 4
Target Date: March 2012

Warranty

CRS Recommendation

4. ADM(Mat) should [ [ [[TTTTEELTTEETEREEEEREEEEREEEEEEEEEREE TR EEFEEERTET T
EEEEEEEREEE PP PP EE P EE P EE PP EE PP E PR PR EE T T T
LEEEEEEEREEEEE PR EEE PR EEEEEEE P EE LT

Management Action

The PAM will be reviewed and revised where necessary to strengthen the area of
warranty claims.

OPI: ADM(Mat)/DGMSSC/DMPP 4
Target Date: March 2012
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Annex A
Value-Added Contract Clauses
CRS Recommendation

5. For future contract requisitions, ADM(Mat) should develop a value-added clause
checklist to help procurement staff improve value.

Management Action

DMPP will develop a value-added clause checklist progressively and on a basis of
continuous improvement for validation by functional authorities, and incorporation into
guidelines, training and/or toolkits as appropriate.

OPI: ADM(Mat)/DGMSSC/DMPP 4
Target Date: March 2012

Task Authorization
CRS Recommendation

6. For LOE TAs, ensure that fixed award fees have been considered as an incentive to
control costs.

Management Action
The PAM will be reviewed and updated where necessary to address this issue.

OPI: ADM(Mat)/DGMSSC/DMPP 4
Target Date: March 2012
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Annex B—Audit Criteria
Objective

To assess whether terms of payment used within the audit sample of contracts optimized
value for money.

Criteria Assessment

Level 1 (Satisfactory); Level 2 (Needs Minor Improvement); Level 3 (Needs Moderate
Improvement); Level 4 (Needs Significant Improvement); Level 5 (Unsatisfactory)

Governance

1. Criteria. Governance frameworks in determining contract terms of payment are
articulated in policy and followed.

Assessment. Level 4—Government contracting policy places some limitations on
DND to have sufficient input into PWGSC-tendered contracts. The DND PAM does
not consistently reflect PWGSC procurement policy.

Value for Money

2. Criteria. Appropriate and effective methods and basis of payment are utilized in
DND contracts tendered by PWGSC to maximize value for money.

Assessment. Level 3—Optimal terms of payment clauses that help optimize value for
money were not always considered in DND contracts tendered by PWGSC.

Control

3. Criteria. Appropriate controls are in place to minimize risk to the Crown associated
with various contract terms and bases of payment.

4. Criteria. Contract incentives have been appropriately used and have added value to
contract methods and bases of payments.

Assessment. Level 3—The absence of required clauses and incentives did not
provide the Department with the opportunity to ensure that optimal value for money
is achieved through the contract’s terms of payments.
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Annex C—Basis of Payment Control Mechanisms

Basis of Payment
Cost
Cost Cost Reim-
Firm Reim- Reim- bursable Cost
Price bursable | bursable | with Fee Reim-
Subject | Cost Reim- with with based on | bursable
Control Firm to EPA bursable | Incentive Fixed Actual with no
Mechanism | Price and FX FTR Fee Fee Cost Fee
I | A-Sole | A-Sole A A A A A
| Source Source
A -Sole | A-Sole
[T | Source, | Source, N/A A N/A N/A N/A
A Single | Single
Bid Bid
|||||||||||| HHH Na N/A A N/A N/A N/A N/A
|||||||||||||| T A N/A A N/A N/A N/A N/A
LLLTTTEEET A (except
m N/A N/A A for R&O) A A A
||||||||||||| N/A N/A A A A N/A A
[T N/A N/A A A A A A
Legend:
A — Applicable

N/A — Not Applicable

Table 4. Basis of Payment Control Mechanisms. This table shows the appropriate control mechanisms
that must be included as part of the contract’s T&Cs, given the selected basis or bases of payment.
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