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The Visiting Forces Act 19414
1, The early problems of legal relationship between

British and Canadian military forces were dealt with in Chapter II
of the Preliminary Narrative The History of the Canadian Military
Forces Overseas 193940 (paras 41-86); certain special espects
relating to operations by the Canadian tunnellers at Gibraltar

and the Canadian Forestry Corps in Scotland have also been

dealt with in early Chapters of the Narrative. It is proposed
now to discuss- the interpretations given to certain sections

of the Visiting Forces Acts during 1941-44, An account of

the creatlon of the office of the Judge Advocate General,

Canadian Army Overseas, completes this report.

ORDERS OF DETAIL

2e On .several occasions during 1940 Canadlan troops

under General McNaughton'!s command were placed "in combination"
with British troops, The third Order of Detail®, signed by
General McNaughton on 1 Jun, prior to Canadian trocops being

sent to join the Second B.E.F. (Chap V, paras 113-4§3), contained
the significant phrase that the troops detailed to act "in
combination" would remain in that status "until I shall otherwise
direct". (29/Vis Forces/5; contains several drafts of Orders
of Detall No, )

S : These three Canadian Orders of Detail had each included
e detailed 1list of units pleced "in combination"., However, a
supplementary Order issued by. the War Office on 10 Jun placed
"all His Majesty's military forces ralsed in the United Kingdom
and serving therein" in "combination with" such Canadian forces
a8 "may from time to time be specified for that purpose by the

. appropriate Canadian Service Authorities"., (29/Vis Forces/5: -
Order by General Ironside, 10 Jun.40). Brigadier Montague
Doputy Adjutcnt Genoranl C.ildHsQs, thorcforo suggeostod
to General McNaughton that Subsequent Canadian Oraers of* Detail
might be drawn up in a similar manner, omitting detailed references

!

-

X The first Order of Detall, of March' 1940,had referred to certaln
AAs & L.M.G, crews engaged in antli-aircraft protection duties
on board British ships in the North Sea (Chap IV, paras 56-63).
The second Ordor of Detall was issued on 16 Apr 40 to place
the Canadian troops who were to form part of "HAMMERFORCE"
into "combination with" the British troops who were also going
to Norway (Chap IV, paras 50-55). - g

&% References to Chapters in this report alludeito the Preliminary
Overseas Nerrative, The History of the Canadlan lilitary Forces
Oversens. .
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to units and formations. (Ibid: Montazue fio G.0.C. 1 Cdn Div,

16 Jun 40). Thus, in Order of Dotail No. 4, which was issued

on 1Y Jun b¥ Goneral McNaughton, the Order of Battle was replaced by
the phrasc "such units and detachments of thoe Canadian Active
Saorvice Force as are and may from time to time be under my
commend”. (Ibid: Order of Dotail No, 4 by lcjor-General McNaughton,
19 Jun 40). Order of Detall No, O was 1ssucd on ug 20

28 a result of the new Designotion issued by the Minlister of
National Defence in Ottawa on 5 fug, specifically naming:

(a) Lieut-Genoral A.G.L. McNaughton, CeBs, CeMsGes, DesS+0.,
Canadian ictive Service Forces, and, in the event of
his being absent from tho United Kingdom or othorwilse
not available, the next Senior Combatant Officer of
the Canadien Active Service Force not below the rank of
Brigadier serving under command.

(b) The Senior Combatant Officer of Canadian Military
Headquarters in Great Britain, or in his absence the
officer acting for him, not below the rank of Brigadler.

(¢c) The Senior Combatant Officer, not below the rank of
Brigadier, in Command of Canadian Military Forces not
under the Commend of the Officers mentioned in para-
graphs (a) and (b) of this Designation.

as Appropriate Canadian Service Authorities., (Ibid: Desiggntibn
ally,

by the Minister of National Defence, Ottawa, 5 fug 40).

on pr ’ er of Deta 0« 6 was issued to meet the situation
croated by the formetlon of First Canadian Army. ‘

4, Following the ¢ollapse of France provision was also mede
to place all troops under command of C.M.H.Q. "in combination"
should the need arise. At this time arrangoements were being made
to include all the Canadian troops in the Unlted Kingdom in a
co=ordinated plan of defence, and early in June a draft Order of
Detall was prepared for the Senior O0fficer, C.M.H.Q. (Ibid:
Turner to Senior Officer, 5 Jun 40)., This Order was, howoveér,
never signed. Subsequently it was declded to issue an "Order
Preliminery to an Order of Detail" so that units which might be
detailed to act " in combination" in the cvent of an emergency
would be able to practise their operational role beforehand so

as to avold any possible loss of time, The first of such "Orders
Preliminary to an Order of Detail" was prepared on 15 Apr 41 to
cover the troops in the Aldershot Lrea. Ibid: Order Preliminary
to Order of Detail Me jor-General Montague, 15 Apr 41). £
similar Order, aIIEE%Iy modified to meet local conditions, was
prepared on 14 Jul 41 in respect to the Canadian Forestry Corps.

(Ibid: Order Prelimin: to Order of Detail, issued Ma jor-General
Montagué I respect o"%!:gan"'ﬁaiﬁi ToTestry COrDs, TZ jg"ﬁ‘i'

S. Then, on 3 Dec 41, certain specified anti-aircraft units
which had been assigned to the Alr Defence of Great Britain were
placed "in combination"™ by an Order of Detail signed by General
Montague as Senior Combatant Officor, C.M.H.Q. Owing to the fact
that these gun detachments were being constantly changed and moved
from place to place, it was, however, decided to issue subsequent
Orders of Detail in:respect of C.M.H.Q. troops, on the basis of
employment rather than by the designation of perticular units.
(29/Vis Forces/5/23; Penhale to Senior Officer, 24 Feb 42),
Accordingly, the next Order of Detail, dated 11 Feb 42, placed
"in combination®:




ses8uch of the headquarters, units and detachments
. of 'l A.A. Bde., R.C.i,, Canadian Army Oversoas,

serving under my command in the United Kingdom,

as may from time to time be detailed by me in an

operational order to serve under the command of the

G.0.C.=in~C. Anti-Lircraft Command for A.D.G.B.

purposcs or under any other commender for any

DUrpPOSCass :
(Ibid: Order of Detail by General
Montague, Ll Fob 42)

The same procedure was adopted in respect of voarious units and
formations under the command of C.M.H.Q. which werc still under-
going tralning and had not becen placed in the order of battle.

6. On 6 Lpr 42, consoquent upon the formation of Head-
quarters, First Canadian Army, Goneral McNaughton issued Ordor of
Dotail No. 6, which placod "Hoadquarters First Canadian Corps and
the Formations, Units and detachments attached thereto or which
may have boen or may in future be placed under tho orders of the
Commander thereof" in "combination with" all His Majesty's Military
Forces in the United Kingdom, until he should otherwise direct.
(29/vis Porces/5/2: copy on file), 1lst Canadian Corps, in its
role of coast detence, was pLacea under the operational command
of South Eastern Commond. . Units and formations under the command
of Headquarters First Canadlan I or C.M.H.Q., merely were in the
position of "serving together with" British forces in the United
Kingdome

PROBLEMS OF APPOINTMENTS TO COMM/ND IN L COMBINED FORCE

7a ~ The question of appointmonts to command in a combined
force was to vex military legal officers for some time to come.
Appointments to command were dealt with in section 6, sub-sections
4 and 5 of the Canadlan Visiting Forces ict, which read as follows:

(4) When a home force® and another force to which this
sectlon applies are serving together, whether alone
or not:- '

3% (a) any momber of the othor force shall be treated
: end shall have over other members of the home force
the like powers of command as if he were a momber of
the home force of relative rank:
and - r .

(b) if the forces are acting in combination, any officer
of the other force appointed by His Majesty, or in
accordance with regulations made by or by authority
of His Majesty, to command the combined forcs, or
any part therccf, shall be treated and shall have
over mombers of the home force the like powers of
commend and punishment, and may be invested with the
like authority to convene, and confirm the findings
end sentencoes of, courts martial as if he were an
officer of the home force of relative rank and
holding the samec command.,

(5) For the purposos of this section, forces shall be
deemed to be sorving togeother or acting in
combination i1f and only if they are deéclared to be <ou
so serving or so acting by order of the Governor
in Counecil, and the rolative rank of members of

& The torm "Hame Force" should be intorpreted &s signifying the
Canndian Force and "Other Force" as being tho British Force.



the home forces and of other forceé shall be such es
mey be prescribed by regulations made by His Majesty.

The status of "serving together™ did not present any real difficulty.
As far es the question .of command was concerned it involved little
more than the normel military courtesies which might be accorded

to British officers by the officers and men of a Canadian unit.,

The fact that “complete control of the Cahadian Force would rest
entirely with the Govermment of Canada® at this stage had been
successfully threshed out with ths War 0ffice by General McNaughton
during the winter months of 1940 (Chap II, paras 56-62), -

8. On the other hand, the status of acting "in combination”
implied & unified command over & combined force and was "specifically
applicable to the carrying on of operationa where unity of command

is essentizl" (29/Vis Forces/l: Report of Committee on Legel and
Constitutional Questions affecting Canadlan Forces seryvineg outside

of Canade, C.P. Plaxton, Chalrman, 26 Oct 39). Until 'that time,
however, it was assumed that & British commander-in-chief of a
combined force, &8s a consequence of the Visiting Forces Act, would
possess the powers of command and discipline over the Canadian

“component, which would, nevertheless, remain ynder its own law,

system of discipline and internal administration.

9. Although the Act granted the commander-in-chief of

the combined force the powers of "command end punishment", it
falled to define them. There was nothing specified in the ‘act

to indicate that his control should be limited purely to
operational control; indeed, the prevailing view was, and still
is, that he would possess "all the powers and functions of a
Canadian commander in "g", "A" and "Q" matters", subject only

to the authority of N,D.H.Q. (29/Vis Forces/5/2: Memorandum on
the legal status of Commanders under the Visiting Forces Acts

ot the United Xingdom and Canada when their Military Korces are
acting in combination, prepared by Colonél Angiin, 20 Jun 42, Dp6)
Owlng, however, to the fact that ne would possess a dual respon-
sibility to both the Canadian and British Goverrnments, the Plaxton
Committee had suggested in its Report that the commander-in-chief
of a combined force must be guided in exercising his powers of
command by such instructions as were provided him by the Canadlan
Government. The section of this Report dealing with the powers

of & commander-in~chief of o combined force stated that:

vseln the opinion of the Committee the control of e
‘Conadian Force by the Govermment of Cancda, and its
functioning under its own laws, would be affected
only to the extent to which. the Government of Cenada
would permit, for doubtless the matters in respect
of which the Officer in Command of the combined Force
would be -allowed to act without reference to the
Govermment of Canada, and the extent to which he could
so act, would be set out in such Instructions as
mi@t be g.'l.ven himees .

(Tbid: p.5)

10. ; As regards dlscipline and punishment, 1t had been
clearly underatood almost from the beginning, following General
McNeughton's dlscussions with General Lord Gort at G.H.Q., B,E.F.,
on 11 Jan 40 (Chap III, para 29), that the members of each of the
component formations ol the combined force would remain subject to
thelr own military law. In other words, the commander-in-chief.
of the combined force would administor Canadian Military Law in
respect of any Canadien troops under his command,

-
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1l. One further difficulty arose as rogards the appointment
of o comhander-in-chief to a combined forco.. In every instance

the Canadian Visiting Forces Act states that action would be taken
by the Governor-General, save in the caso of the appointment to
comnand & combined force, when the Act uses the words "any officer
of the other force appointed by His Majesty" (see para 7). It is
understood that this difference in terminology was due to the
enticipation of the Prime Ministor of Conada, (Hon. R.B. Bonnett)
et the time the act was passed by the Canadian Parliament, that
appointments to command the combined force would be made by

His Me jesty upon tho advice of an Imperial War Cabinet in which

the Canadien Government would be represonted. In any case, the
Plaxton Cormittee decided in Octoboer 1939, that a commanding
officer would possess tho powers of command and punishment over
Canaodlan troops only through appointment by His Majesty upon

advice of His Majesty's Canaodian as well as British Ministers. (Ibid)

CONFERENCE AT THE WAR OFFICE 19 APR 40

123 Out of this problem of the appointment of a commander-
in-chief for a combined forcc emerged the question of appointments
of sub~-commanders. Although the Visiting Forces Act covered the
matter, the Report of the Plaxton Committee had not attempted to
elucidate the related position and powers of command and punish-
ment of the commanders of subordinate formations and units in a
combined forcs.

13, In April 1940 a proposal was advanced by the War Offlce
that a conference of British and Canadlan authorities might be
held to discuss the problems of appointments to command in a
combined force arising out of, and the procedure to be adopted
under, the Visiting Forces Acts of Canada and the United Kingdon.
Such a conference took place ot the Wer Office on 19 Apr under the
chairmanship of Mr., G.W, Lambert, Assistant Under-Secretary of
State for War, The Canadian Government was represented by
Brigadier Montague and Mr, L.B. Pearson of Canade House, while

the J.A.G.'s Branch at the War Officec was represonted by Lt-Col
W.R.Fs Osmond; the Alr Ministry and Dominions Office also had
representatives in attendance. :

34 - - As chairmen, Mr, Lambert submittod for consideration

a draft regulation prepered in the War Offics covering appointments
to command in "the whole or constituent part of a combined

British force" (29/Vis Forces/5: Conference held at the War Office
on Friday, 19th April 1940, at 1l a.ms)s MNr Lambdrt suggested

. that, should this draft be-adoptadf the Canadian authorities

' prepare and submit to His Majesty "similar regulations under

the corresponding provisions in the Dominion Visiting Forces Act".

15, Brigadier Hontague explained that he "did not
enticipate any objection on the part of the Canadian Govermment

to appointments made by the United Kingdom authorities in the
normal way beilng accepted as appointments in relation to a
combined force", Continuing he pointed out that, in his own

view, "it was not nocessary to toke any special action in this
matter except in regard to the appointment of the C.-in-C., B.E.F.,
in France or elsewhere" and that in this instance he thought it would
be sufficient if "tho Canadian Governmont would wish to make &
submission to the King in regard to this appointment, and that the
validity of lower appvointments to cormand Armies, 'Corps, etc.,
would flow from it". %
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16, . At the conclusion of the discussion ilr, Lambert
stated that "as 1t seemed clear that no question as to the valldity
of appointments would arise in practice, such regulations would
not be necessary" and that "an appointment made in the normal
way, either by the Canadian or the United Kingdom authoritles,
to commandJ..part of a combined {orce, was an appointment made
by 'His lajeéesty, or in accordance with regulations made by or
by authority of His Majesty'!, to command part of the combined
force® ' (Ibid), Thus, it was "finally agreed”, according to
the minutes of this conference "that rezulations of the kind
drafted were not necessary", Or to put it more simply, although
the British authorities had originally taken the stand that
appointments to command subondinafc formations of
a combined force should be made by means of reciprocal orders
issued by both governments, they were now willing to accept
the Canadian view that no such orders or regulations were
legally required,

7. The matter proved to be far from settled, however,
for after studying the report of this meeting at his leisure
Mr. Pearson informed Brigadier Montague that if the Canadian
Goverrment were to subscribe without reservation to the view
that no regulations of any kind were required with respect

to eppointing a commander-ine-chief it would imply the
rojection of that part of the Plaxton Gommittee Report which
stated that the Commander-in-Chief of a combined force would

be appointed hy His Majesty on the advice of the Canadian
Government (Ibid: Pearson to Montague, 30 Apr 40)., Brigadier
Montague acceptod this roasoning and in a letter to Mr. Lambert,
dated 2 May 40, pointed out that:

We definitely hold the view that i1t will be for
Hls Majesty to appoint the offlicer to command a combined
force, and presumably His Majesty would, in so far as
- - any Canadlan force is concerned, act upon the advice
~.«of hlis Cenadian Ministers. :

(Ibids Montague to Lambert, 2 May 40)

18. In reply, Mr., Lambert pointed out to Brigadier Montague

the inconsistency of the Canadian stand, and repudiated the lattert's
theory that the authority to sppoint subordinate commanders "flowed"
down from that of appointing a commander~in-chief to a combined
force, In Mr, Lambert'!s opinion, if the appointment of the
Commender-in-Chief of a combined force required Canadian concurrence,
such concurrence would also be necessary in the matter of appointiionts
to subordinate fermations. Furthermore:

What we feel here is that such action would throw
doubt on the powers of command in relation to the
"other force" of Army and Corps Commanders sub-
ordinate to the Commander-in~Chief, and render
necessary some general regulation of the kind we
thought could be avolded, because such subordinate
connanders are appointed by the King, and do not
derdve their authority from the Commander-in-Chief,

(Ibid: Lambert 4o Montague, 4 lay 40)

195G On 6 Mey Brigadier Montzgue wrote to the High Commlissioner
cnclosing the Lanbert letter. Owing, however, to the critical

events which followed 10 Mzy. no further discussions took

place, The question of appointment of a, commander-in~chief

and subordinate commanders to a combined force still rosted on

the conclusions made at the conference on 19 Apr, although
complementary orders were not made by either government to give

force tothls conclusion. This situation, 1t should be noted,
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failed to satisfy either the Canadian contention with regard
to the appointment of .a commander-~in-chicf, or the British
with respoct %o appointments of subordinate commanders,

20, - The quostion lay dormont until the autumn of 1941.
In tho moantime, out in the Middle East South African troops ,
had been deelared to be "in combination" with British troops;
the South African Government thereupon asked that action be

. taken to enable South African commanders to have powers of
command and punishment over such United Kingdom tyoops.as .
might come under their command during operations of a mixed
noeture. Accordingly, in October 1941 an urgont request was sent ,
to the War O0ffice by the British High Command in Libya that
further action should be taken, in accordanco with the Visiting
Forces (British Cormonwealth) Zct, to legalize tho position of
commnendors of subordinate formetions in ordor to provide them
with the necessary powers of command and punishmont. A

similar request wcs made by Australia at this time.

21, -In accordance with this request a regulation was
drafted in the War Office and signed by the King on 4 Nov 41,
delegating to the Army Counecll the right to appoint Dominions
Officers-to command British troops. This was considered
impracticable, howover, since too much delsy would elapse in
obtaining the names of the Commanders and forwerding them

to London for cetion by the Army Council, Furthermore, there
would be timoes during battle whon it would be impossible to
obtain the names of commonders. A further suggestion from
Libye therefore proposcd that some mothod be devisod whereby
such powers would be vested automatically as occasion arose.
(29/vias Forces/5/2: VMemorandum on the legal status of
commandors under the Visiting Forces Acts of the Unilted
Kingdom and Canada when their military forces are acting in
combination, oy Colonel Anglin, 20 Jun 42).

22, Accordingly, on 18 Doc 41 an Order-in-Council wes
issued by the British Govermment, The pertinent section of
the new Order, which had the same over-all purpose, read as
followss Tl

Pursuant to the provisionsof Section 4(4) (b)

of the Visiting Forces (British Commonwezlth) Aet,
1933, We do hereby appoint the following officers

to be officers commanding a combined force, or any
part therecof, os the casec may bet-

l. Any officer of our military forces raiscd in
the Dominion of Canada, the Commonwealth of
Australia, the Dominion of New Zealand or the
Union of South Africa, who is for the time being
cominanding e command unit, detachment or
establishment in which are serving members of
2 home force which, under the sald Act, 1s
serving together and acting in combination with
the force to which that officer belongs.

(Ibid: A copy of Lrmy Order 6, of
, 1s on the tale)’

7 R Thercupon complementary action was taken by the
South Africen Govermnment by the simple process of amonding 1its
Visiting Forces Act so that the pertinent sub-section now read

PR -
any officer of the Other Force du__:l{.rz appointed to command the
combined force, or any part therecofl, sna%I Be...“,__Thig was




similar to the original phrascology of the Australian and New
Zoaland Visiting Forces Acts. As & consoquence, South Africa
was now able to accept automatically any British officer “duly
appointed! in his own force with powors sufficient for the
purposes of command and punishment. :

24, The aceeptance of this British Order; it should be
observed, would constlitute a complete roversal of tho Canadian
policy followod gince the gonferonce of 19 Apr 40. It implied

2 rojeection of the views put forward by the Canadian representatives
at that conference and a return to the policy suggested by

Mr. Lambert and.thec War Officc reprcsontatives at that time. If

the British yview was to bo accepted, it would be oxpedient for
Canade. to issue =z reciprocal Ordor giving British officers the
powers of command and punishment over Canadian troops who might beo
gorving in combination with & Unitod Kingdom force.

THE CANADIAN REACTION TO THE BRITISH ORDERS

25, On 13 Dee, five days before the Ordor-in-Council
reforrod to above had been signed, a copy of its contents wes
forwarded to Ottawa by telogram from C.M.H.Q. (29/Vis Forqes/S/B: r
Tel J«36 Conmilitry to Defensor, 13 Dec 41). In this commmnication
ueneral Montaguo suggested tnat in “view present circumstances

.~ Cdn Corps with some Canadlans sorving tomporarily in British units
under its commond, mey necessary ‘arrongements be made for His
Majesty's Cancddian Ministers to advise him at an early date to

make & complementary rogulation", It was further stated that
"becouso of urgoncy High Commissioner concurs in my not waiting

for sinmiler request from Dominion to Extcrnal®, With this

teleggam Goneral Montague included a draft submission for such

an Order. : ' '

28, This change in the British viewpoint created
considerable concern at Ottawa.: In a memorandum of 18 Dec to
Brigadier Orde, the Judge Advoeato-Genoral, lir. J.E, Read, K.C.¥
.of the Department of External Affeirs pointed out that:

For two years, we havc acted upon the assumption that

the words - "Any Officor of the other Force appointed

by His Majesty, or in accordance with tho Regulations

made by or by authority of His Majesty, to command the

combined Force," « mean any officer appointed by the

King to a Cormand within which the combined forces are
~ operating.

To put it in concrete form we have been assuming that
the officer who was Aldershot Dommand satisfies the
requirements of the statute in so far as Canadian
Forces within his Command may be concerned. Similarly,
where tho Canadian Corps 1s designated to act in
combination with the Home Army in England, we consider
that the Officer Commanding the Home Army is an Officer
appointed by the King to command the combined forces.

(Ibid: A folio of documents on the
Visiting Forces Act brought over from

Ottawa General McNagggﬁbn when he
returned latter part of Marec »
Read %o Orde, 18 Dec 41)

XN Mr. J.E. Road had been a member of the Plaxton Committee.
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He argued that the changed British viewpoint "would throw doubt
upon the position of the R.A.P. Schools in Cananda over the past
year" and "upon the position of Canadion forccs sorving in places
1iko Honﬁ Kong, and the Near East"; complications would be
creatod anywhere in the world where visiting forces may be
operating”. (Ibid). Thesc argumonts worec embodied in. a telegram

sent to C.M.H.Q, on 26 Dec. (Ihid: Tel LG 711, Doronsor to
Canmilitry, 27 Doc 41).

7. Meanwhile, on 23 Dee-41, the Secrctory of Stete for

the Dominions hcd informed Prime Minister Mockenzie King, in the
latter's copaelty as Seeretary of Stote for Externcl Affairs,

of the issue of the British Order, ond concluded the messcge with
tho statcnment that:

His linjesty's Governments in the Dominions will no

doubt wish to consider whethor for the purposes of

their Visiting Forces legislation they would desire

to advise His HMajesty to.issue similar Instrument

rogarding position of any officers of United Kingdom

military or air forces who may be pluced in command

of Dominion personnel, ,
(Inid: 4 £olio of documents on the
Visiting Forces Act brought over
Trom Ottawe by Goneral Eoﬁaﬁgﬁf 3
when ho returned latter part of‘
Moreh 1942; Tel Circular D.797,
Seerotary of_Staﬁe Tor Dcmihion
IITelrs to S0cretory o
External J.irolrs, Gonads, 23 Eec 41)

This communication was followed on 13 Jon 42 by o telogram from
C.M.H.Q., explaining the circumstances undcer which the British
Order~in-Council had beoen issuod and stating that the:

British J.A.G....mtintaining that no formation or unit
comnanders in combincd force have any powers of operation
cormand or of punishment over members of the other force

or forcos in combination unless such regulation or appoint-
ment is made by His Majesty under the Visiting Forces

Let of each forco concerned.

(Ibid: Tel J.39, Canmilitry to
Defensor, 18 Jan 42)

This tolegram not only rccommended that the Canasdian Govermment
should pass a rociproesl Canedian Order-in-Council along the lines
of tho British Ordor but suggestod further that other Dominiona
might be included in the Canadian Order by His Majesty "so that
this particular matter is clearod up for the duration when:
Canadians are ot any time in combination with other Dominion
troops under an cppropriate Order similar to P.C. 1066 of

3rd April 1940",

28, Those suggestions were gilven careful consideration in
Ottawa. On 7 Feb Mr, Rocad preparcd a detailed memorandum for
the Prime Minister, pointing out that the "problem is legal in
its charactor and 1t may very woll be -the most difficult and
embarrassing logal. problem with which the Govermment hos beon
confronted in many yecrs", Hc further stressed the fact that
for two years the mllitory forcoes of the United Kingdom and
Canada had worked and troined together without any serious legal
difficulties crisinge If the policy hithorto followed with
respoct to cormand in o combined force wes to be radically altered
1t night imply. that such a poliey had lacked legal zauthority and

A
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ﬁbat,.in consogquences

s s s thore must be numborless instances in which actions
would lie agmninst British and Cancdian officers,
eormlssioned officers, warrant officers, and non-
cormissioned officors which would nccd to be covored
by Lects of indemnity.
(Ibid: . folio of documents on the
Visiting Forces ..ct broughit ovor
om awa onoeral McHNa on
Whon NG roturnod lettor part of
Worch 1942: [ Nemorandum for tho
Prime Hinistor on the Visliting

Forces (British Cormonwcalth) ict,
y L L] L] 0\'1 -3 e

This memorandun also cxpressod somo dissatisfaction over the fuct
that Canada had not been consulted by' the British Governmont before
eithar the Orders of 4 Nov and 18 Doc had becn issued. Continulng,
Mr. Read wrote thatys

It should be pointed ocut that tho British Judge Ldvocetes
Gonersl departed from the ordinary constitutional practice

'+ In’ abruptly torminating the existing legal foundation for
co=-operation without any preliminary consultation with the
Canadian Govermmont, and his action in thus cbruptly
brecking away from a legel position approved by the
Canadien Minister of Justice and, indoed, by the Canadian
Governmment 28 & whole, may well bo opon to criticism apart
altogether fromn the morits of the case.

Ho furthor contended that the remodial mocsuros suggested by
the British aut orities were "inadecquate", and ho concluded by
recommonding

sesthe discussion of those questions in London and the
vorking out of o sories of reciprocal Orders in Council and,
if necessary, amendments to the statutes in Order to be
able to maintein military discipline without danger of
successful challenge in the courts,

29, is has been already noted (pera 3), on 6 Apr 42 Gonoral
McNaughton issued his 6th Order of Detaill, placing 1 Canadian Corps
"in combination" with “all His Majesty's Military Forces raised in
the United Kingdom and scrving thorein until I shell otherwise
direct.” (Ibid: Order of Detail No., 6 by Lt-Gen licNaughton,

6 Apr 42), The question of commmnd, howover, remained indeterminate;
since the Canadian Govermment hod not yet fallen in line with the
suggestion that an Order-in-Council complementary to the British
Order of 18 Dec 41 should be issued. On 13 May 42 Major-Generzl
J.N. Kennody, Dircctor of iilitary Oporations and Planning at the
War Office, wrote to Goneral Paget, C.-in-C, Home Forces, that
despite thc Order of Detail issued by Goeneral McNaughton "there

1s some douwbt as to whether this Order of Detall is sufficiont

to place 1 Canadian Corps legally under your operation command.”

(Ibid: e - ¢ Forces 42) . TUpon rcceoipt of a
copy of 8 1CTTor, ° ontague aan% 2 memorandum to

Genoral McNaughton to the effoct that C.1.H.Q. was "now considering
what representations we should make to N.D.H.Q. a8 to the making

of a complomentary order which if oventually passed would remove
gll doubg? in anybody's mind." (Ibid: Montague to McNaughton

5 May 4 - : el -



30. The qucstion of Canadian participation in "future
operations outside this country involving tho use of land forces
on & large sccle on the Continont of Europe" necessitated an early
clarification of the question of the Yogal- rclationship of the
Canadien end British forces. (Ibid: Memoranduwn from Dominions
Officc, 12 Jun 42). ’ccordingly, on 30 Way, the War OIfice
requested the Dominions Office to discuaes thomatter on a
diplomatic levol through the Canadian'High Cormissioner. It
was pointed out that the Commender-in-Chiof Home Forces
considered that the question of his cperational control over

1l Cenadian Corps should no longer be left in doubt and the

War Office letter suﬁgosted that the Canadian Government

be asked tc confirm "that 1 Canadian Corps is under tho
oporztional control of C.~in-C, Home Forces, and that in the
event of opercations outside the U,K. such Canadian Forces as

it is docidod to sond aro cmployed operationally whenever

and wherever roquirced under C.-in<C. British Expcditionary
Force". (Ibid: Risbv to Holmes, 30 Mav 42). This request

was forwerded to.Cencaa House by the Rt. Hon. Mr. Attlee on

12 Jun and through Cenada Housc to tho Department of External
LfToirs An Ottawa.. (Ibid: 'Attlee to Massey. 12 Jun 42 and
Tol 1630, Massey to External, 16 Jun 42)

31, During the course of & discusgsion on 2 Jun 42 at

G.H.Q. Home Forces General McNaughton had satisfectorily explained
his position with regards the Visiting Forces Let to General
Peget. Ls a result of this meeting General Paget wroto to

Ma jor-General J.N. Konnedy at the War Office on 12 Jun to the
offecct that:

seefrom the practical point of view I do not anticipate
difficulties over the question of operational control
end I suggest it 1is best to loave it to McNaughton ané
me to cerry on as we are now. doing in close co-operation
end not to attempt further to define our position by
means of legal definitions.

(Ibid: Paget to Kennedy, 12 Jun 42)
'THE ANGLIN MENORANDUM

32. During the time this mattor had beon under discussion
Colonel W.A«Ile .\-nglin' DedelsaGe at C.M.H.Q. had been prBWins

e memorandum on this wholec question. After reviewing the difforent:

problems of command and punishment, this memorandum recommended
the enactment of a regulation apecifiying s Comnander-in«Chief
of a combined forces

(1) Iny officer of Our naval, military or air forces
raised in the Unlted Kingdom, the Commonwealth of
Australia, the Dominion of New Zealand or the Uniocn
of South Africa, who may be appointed, by name or
by reference to'his command, by or by authority of
Our Governor-in-Council to cqnn&nd o combined force
in which are serving members of a military force
raised in Cenada which, under the said lct, 19
serving together and acting in combination with the
force to which that officer belongs. Such appoint-
ment shall have effect until Our Governor-in-Council
secs it to signify the tormination thereof.

and as subordinate commanders in a combined forcet
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(2) Any officor of Our neval, military or air forces
raiscd in the United Kingdom, the Cormonwealth of
Austpalia, the Dominion of New Zealand or the Union
of South Africa, who may be appointed, by name or
by reference to his command, either by the Senior
Combatant -0fficer of Our Canadian liilitiz serving
with Our Cancdian ..rmy Ovorseas or by the Senior
Combetant Officer of Canadian Military Headgquartors
in the United Kingdom as may be appropriate, to
command any p&rt of a combined force in which are
sorving members of a military force raised in
Canade. which, under the said Act, is serving
together and aeting In combination with the force
to which that officer belongs. Any such appoint-
ment shall heve e¢ffoct until Our Governor-in-
Council or such Senior Combatant O0fficer as made
the appointment sees fit to signify tho termination

thercof. =

(Ibid: Memorandum by Anglin on the
logel STatus of Comrioncers under the
VIeIting Forces Acts of the Unitod
Kingdon and Uanade when Theilr Willtery
Forces are acting in combination,
20 Jun 42)

33. Such a rogulation would make clear that the Commander-

in-Chief of a Combinod Force would be an appointec of the Canadian
Government, and would glvc the Senior Combatant Officers of the
Canedian firmy power to control policy by withholding or with-
drawing thelr approvel of any sub-commonder. All that would be
neeessaxy, in effect, would be the approval of the: present or
prospective Commonder-in-Chief and = statoment of "such modifi-
cations” of the powers of comriond as tho Canadian Govornmont
might wish to loy down. -

4. On 15 Jun 42 this Momorandum was discussed by Gonerals
McNaughton, Montague and Crercr at Headquarters, Firat Canadien
Army. It was decided to send 2 copy. to N.D.H.Q. by bomber mail
and to invite Brigadier Orde znd Mr. Read to pay a visit to
London to confer with the legeal officers zt the War Office and

C.l.H.Qa (Ibid: Memorandum on a Discussion on Interpretation of
Visiting Forces ..ct at H.a. FArst Can .rmy, 1o Jun EE, Dy Lt=Col
Rodzer. 16 Jun 42). This proposal wasﬂggilowe& up on 20 Jun by a2
telogran rrom Generzl- McNaughton staeting that both he and General
Montague were of the opinlon that the. procedure outlined by
Lt-Col inglin would make "certain that the B.E.F. cormander is one
appointed by Canadza in the mamncr proposed by the Plaxton Report
of 26 Oct 39 and that tho powers of command and punishment over
Canzdians under any U.XK. econmander 1ln o combined force may be
formally modified under the authority of the regulation if and
when the necessity arises." (Ibid: Tel J. 54 Canmilitry to
Defensor, 20 Jun 42). The telegram further stated that

sse Such regulation will at least rociprocate the
courtesy extendod our commanders by the UK Order of
18 Dec 41 and also serwvo .to make 2 UK ' commander feel
that he is not runnlng the risk of law suit by a
Canadian whom he might discipline under an informal
arrangement even though your legal advisers may be
right in their opinion which differs from that of

the UK legal adviseors to the imy Council. In view
of Lord Gort having convencd and confirmed five fiecld
genoral courts martial since 7 Nov 41 it is suggosted
that such regulation be made retrocctive.

(Inia)
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35, Meanwhile the question of Cenadizn participation in a
continental operation was becoming moro urgont. On 30 Apr Generzl
McNaughton had been cpprozched roégerding the inclusion of Cencdian
troops in o composite Britlish and Conadisn force o o raild on Dieppe
and by 13 May this proposal.hod become fimrm. (Report No. 100, Hist
Offr, 18 Jul 43). Although there is no epeciflic relference to
operations "RUTTER" and "JUBILEE" (i.c. Dieppe) in the Visiting
Forces Act files at C.M,H-U, it may bo presumed that this latter
impending operation emphasizad the necessity for elarifying th.
logel question at an ecrly dale.

36, The anxicty of ths Canadian Governmont that its troops
should not be excluded from any 2pprocching operations led to an
answer being sent +o Mr. ¥Massey on 25 Jun while the Anglin Memorandum
and General McNaughtonis tolegrem of 20 Jun wers still being studied.
This telegram of 25 Jun advised concurrence with the British request
of 12 Jun (ses para 30); the rescrvation was made. however, thai
"contro., over disciplins, organization, administration, training and
equipment...should continu2 to be reservedfor Canadian authorities" and
thoat the Commonder-in-~Chief!s operationsal control "would be subject

in eech case to the rctentlion by the Canadian Commaender of his right
of reference to the Cznadian Government." (29/Vis Forces/5/3: Tel 1226,
External to Dominion, 25 Jun 42)

37 Before the contents of this telegram werc made lmown to the
Dominion Office, however, thoy worce shown by lir. Maszey to Generals
MceNaughton and Montague. There are no minutes of this meeting of

1 Jul 42, but = draft reply to the Ottawa telegram, prepared by
General McNaughton to serve as a bagls for discussion, glves an
indication of their views on the Canadian Governmentle suggestion.
(Ibid: Draft reolv to toclcaram No. 1228 fron Extornal to Dominion
drafted 25 Jun 4<, Preparec ns a bas1s for aiscussion with tne
High Commissioner for Concda and tho Senior 0fficer, C.M.H.u. on

1l Jul 42, Dictated by General lecnaughton, 1 Jul 4<). This deaft
gcatea in pert that the Canadian Government's telogram to Mr. Massey
would

«ssb0 interpretod by groups in War Offiec and Home Forces

a8 a surrends:z by the Canadian Government of effective
control over Cancdian Army. If 1t were presented I anti-
cipate that by a sories of small cncrcachments or our
sutonomy (no one of which by itssif would justify reference
to Canadian Govorimon®' they will seck to impose subordina-
tion. I have evidencc of this attitude already in rolations
Seeo to Canadicn Corps and resistance to measures proper

to re~establishment Cansdlan control even iB_matters vhich
are clesxrly our excliusive domestic concern. -

— - — . .- -

& This refers to the issus of South Zastorn Command Operation
Instruction No. 30, 8 Feb 42 =hich stated that the 5th Cena’lcn
Armoured Division was in G.H.3. Resorve and South Eastern Avmy
Oporation Instruction No. 32, 13 Fob 42 which stzted thnt 400 and
414 Sgns RC-F were under command of 35 Wing RAF for all purposcs
excopt operational control, The 5th Canadian Armoured Division
had not yet been placed !n Combination and Seoneral Crerar wrote
to Lt-Gen Montgomery, G.C.l.~in-«C. South Eastern Army, pointing
out that owlng to the rosponsibilibty of the Canadlan Corps Commander
to the Govermment of Ganada for the training and employment’ of all
Canadian fiold formations ond units serving in Groat Britain, 1t
had "been rocognized by both the Wer 0ffice and G.H.Q. Home Forces
that no Canadian fiecld formation would bo allottecd an operational
role without the pricr Imowledze and conscnt of the Senlor Canadian
Combatant Officer." Io also pointed out that "Constitutlonally,
nelther the War O0ffice nor G.H.Q. have autheorlty to issue orders -
directly to 5th Canadian frmourod Division ag such Division had not
yet been placed in combination”,

(29/Vis Forces/5/Ct Crerar to
Montigomery ., x4 [feb 42)
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Goneral McNaughton also emphasizoed that:

Further thore must remain provision thet in the last
resort Canadian troops can be taken out of combination.
Under existing authority of Canadian Orders in Council
and Designations made by Minister my Orders of Detall
include the words 'until I otherwise dircct!. It is
the oxistonco of this power and the lmowlcdge that I
would not hesitate to use it in an oextromo caso in the
discharge of my duty to the Govermmont of Canada that
has enablod us to maintaln our position. Without it I
believe the Military Forces of Canada would shortly

be dissipated no doubt for quite plausiblo roasons,

38. On 7 Jul 42 Mr, Massey informed the Canadian Govermment
of the substance of the above discusaion and suggested that tho
"reservations™ referred to in its tologram of 25 Jun should
include thce concurrence of the Canadien Army Commander on Mar
task or plan of opcrction assigned the Canadian troops.” (27/Vis
Forces/5/3: Tel 1790, lassev to External, 7 Jul 42). He pointed
vut that by vartue of 2 C. 1066, dated 3 Zpr 40, Canadian troops
would automctically be pléaéd”“i; combination" upon proceeding
to the Continont of Burope and could be withdrawn only by the
lengthy method of repealing the Order; he suggestod, therefore,
that this difficulty might be obviated by the adoption of a
procedure similar to that recommendsd in the Lnglin Hemorandum.
Furthermore

The Senior Canadian Combatant Cfficer hos becn instructed
to place himself in contaoct with the C.-in-C. designate of
the Britlsh Expeditionary Force and with him to concort the
plen for tho employmont of Conadian ForcesS.as

I concur in McNoughton'!s views and regard the clarification
of the position as highly important. There in T fesel no
doubt that the proposed definition of the relationship
between Canadian Jjrmy Command Cverseas and the War 0ffice
will do much to cnsurc the coniinuance of full and satis-
factory co-operction and aclso thot it would be wise to
elarify the position now and not later when circumstances
might meke the consideration of the problem difficult.

Theso suggestions were approved "in principle" by the Lanadian
Government; Mr. Mosscy was instructed to consult witll the appropriate
British suthorities whon presenting theso views as they raised an
important question of policy. (Ibid: el 1310. External to Dominion,
9 Ml 42), On 14 Jul Hr, Massey thercfore communicated with

Mr, Attlec, Secretary for the Dominions.

39. A telegram of 17 Jul informed Canada House that Brigadier
Orde ond Mr. J,E., Road wero coming overseas to confor with the

High Commissionor, Generalis McNoughton and Montague, and Lit=Col
Inglin "with rogard to basic problem of co-operation under Visiting
Forces Act"; 1t was presumed that this would also involve conferring
with United Kingdom authorities "ineluding Judge Advocate Genoral

and possibly Attorney General.,' (Ibid: Tel 1361, Extcrnal to
Dominion, 17 Jul 42). Following theilr arriml a drolt { *‘der was
prepared on B Aug along tho 1lines of the Anglin Memorandum and

lire Maossey'!s teologram of 7 Jul 42,

40. The Woar Office was not inclined to glve unqualif©ed
approval to tho Canadian proposals, It was foli, for instance,
that the phrase "and any task or plan of operation assimned to
the Canadian troops will be subject to the approval of" (the
Senior Canadian Combatant Officer) should be doleted ond thal
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the reservetion of training to the Canadian authoritiocs should
continue to be subject to what was doscribod as the "oxisting
arrangements." (Ibid: Fennedy to Machtigm, 3L Jul 42 and Attlen
to Maspey, 31 Jul 242).

41. A cable from Ottawa of 6 Aug instructed Mr. liassey

to "explore informally" with the British Government before
despatching a reply to Mr, Attlee's lettor of 31 Jul, in order

to ascertaln the degree of importance from the point of view

of operations really attached by the Wer 0ffice tc “our reserving
the requirement of approval of “he Senior Canadian Combatant
Officer Oversecas for dotailed tasks of plans arising in the
course of operations." (Ibid: Tel 1450 External to Deminion,

6 Aug 42). Above all the Canadlan Covernment wiched to cvoids

any possibility of an impasse arising which mignht
conceivably rosult in the United Kingdom and the Unlited
States coming To the coneclusion that it would bs
preferablc to have Canadian Forces serve in the Defence
of the United Xingdom rather than participate in other
theatres of war under conditions which they might
consider constituted a dividod command. ( y
B Ibid

42, After discussions with verious officers at the War 0ffice,
including the Judge Advocate Goneral, Sir Henry D.F. MacGeagh,

and the Vice Chief of the Imporial General Staff, Lt-CGen Sir
Archibald Nye, these objections were withdrawn/and Ilr, Masseoy

was able to inform the Department of External Affairs on 13 Aug
that all difficulties had been clacified; the Copadisn draft
Order-in-Council might now be transmittcd to the Dominlons 0ffice.
In so doing, it was pointed out that tho Canadian proposals with
rospect to approving or withdrawing epproval of Ceonadian participation
in an operation merely be given powers de jure which Ceneral Currle
assumed in the last war de facto. (29/Vis Forees/5/3: Tel 2071,
Massey to External, 13 Aug 427).

42, It was therefore possible on 21 Aug for lir, iusazey to
despatch an official memorandum™ +o Iiir, Attlee, sotting forth the
policy of the Ceznadian CGovernment as to the "employment of Canadian
nilitary forces in the United Kingdom and as part of an expeditionary
force." (29/Vis Porcos/5/5: Nassey to Attlee, 21 Aug 42). He
assured Mr. Attlee that botn the Canadiaon Government and military
commanders fully appreciated the need for unity o commsnd and that
the Commander-in-Chief of Ilomc Forses and the Commander-in-Chlef

of e B.E.F. would be accorded "the fullest support and co-operaiion."
Mr. Hassey pointed out further that

eosie are confident that the policy advanced by the
Canadian Government of reserving to its commanders the
approval on its behalf of all tasks or plans arising in

the course of operations will not projudice the operational
control of the Commandar-in~Chier, British Expedlitionary
Force«. It is to be roalised that the Canzdian scrvice
authorities are responsible to the Government and the
people of Canada for the forces entrusated Lo thelr commands,
and, accordingly, it is clear thot a corrosponding measure
of authorit; and discrstion must be accorded those 8o
responsible. Ws have placed our full confidence in your

—— A —

— - - —

& This memorandum was drafted sy Colonel Anglin for Mr, Massey at
the request of Genoral lMcNoughton; approval was obtained from
Ottawa before Mr. lMassey despatched the letter to Mr, Attlee.



officers commanding combined forces, and I am sure
the Govermment of the United Kingdom is prepared to
place oqual confidence in the ubility and good sense
of our commanders. Co~ordination in other sphecres
already exists in full measure in the prosecukion of
our common war effort and I am sure that our
co=operation in the military sphere will be no less
cordial in the future than it has been in the past.

Although the control of training had been recognized as a purely
Canadian matter by the War O0ffice as early as 21 Mar 40 (Chap II,
para 66), Mr. Massey was propared to assure the British Goverrment
that the Canadian authorities would be "entirely agreeable to
correlate training with operational plans."

44, The méemorandum also dealt with the question of a divided
command which had been raised in the British letter of 31 Jul 42.
Should a part of the Canadian forces prococed ovorseas as part of

a British Expeditionary Force and the Canadian Senior Combatant
Officer remain in the United Kingdom, the direction of operations
would be exercised through the Senlor Canadiean Combatemt Officer

. with the combined force. In conclusion the memorandum stressed

the Canadian desire to adhere to the essential principle of unity

of command and pointed out that the measure of control which it

was proposed to reserve for Canadian authorities was "only such as
is consldered commensurate with their responsibility to the people
of Canada." On 3 Sep Mr. Attloe replicd, cxpressing the concurrence
of the British Govermment in the draft Canadian Order of 8 Jul and
welcoming Mr, Massey's assurance that ™o practical difficulties
will arise in the association of United Kingdom and Canadian troops
against the enemy." (Ibid: Attlee to Massey, 3 Sep 42)

45, A delay of several months was to ensue, howevor, before
this draft order was actually passed. Finally, on 29 Apr 43 it
recelved the approval of the Governor-in-Council at Ottawa as

P.C. 3464, This order granted the "appropriate Canadian Service
“Authorities" power to detail "such Forces or any part thereof!

of the "Military Forces of Cenada, seorving outside of Canada

to act "in combination with forces of any other part of the
British Commonwealth there serving, and to withdraw such Forces

or any part thereof from combination." This order revoked the
previous ones dealing with the application of the Visiting Forces
Act of Canada and lumped their substance into one order as follows:

1. (a) The Military Forces of Canada shall serve
together with the Navel, Militoary and Air Forces of any
other part of the British Commonwealth with which the
said Military Forces of Canada are at eany time serving
in the same place.

(b) Such part of the Military Forces of Canada as
mey be detalled for the purpose by the appropriate
Canadlan Service Authorities designated by the Minister
of National Defence, shall act in combination with the
Naval, Military end Alr Forces of any part of the British
Cormonwealth to which the same have been so detailed until
such an appropriate Canadion Service Authority otherwise
directs,

2e The aforesald appropriate Caonadian Service
Authorities, in respect of the Military Forces of Canada,
are horeby authorized to take such action as may be
necessary to effect the attachment of mcmbers of the
Naval, Military and Air Forces of any part of the British
Commonwealth other than Canada to the Military Forces of
Canada and vica versa.
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Se Any officor of tho Naval, Military or Alr Forces

of His Mcjesty, ralsod in any part of the British
Cormonwoalth, who is for the time boing exercising command
of a combined force (being a force in which a Canadian
force is serving together and acting' in combination-with
any othor force or forces clso doclarad to be so sorving
and 8o acting by tho apprepriato authoritics-for such

othor forces% or any part thoreof, is hereby declared

to be an officer appointed by His Majesty, or in accordance
with the regulations mede by or by authority of His

Mo josty, to command tho combined force or any part thercof
for all purposes, unless 6therwlse specificd by appropriate

authority.
(29/vis Forces/5/4:; Copy of PC 35464
on file)
464 " This Ordcr was supplemonted by the issuc on the samo day

of o now Designation signod by the Minister of National Defenceo
naming as the appropriate Canadian Sorvice Authorities:

(a) The Senior Combatant Officer of the Canadian
Military Forcoes serving the United Kingdom or
tho Continont of Europc, not below the rank of
Brigodier, in respoct of thosc Forces as are
undor his Command.

(b) The Senior Combatant fficer of Canadian Military
Headquarters in Groat Britain, not below the rank
of Brigadier, in respecct of those Military Forces
of Canada ‘sorving iIn the United Kingdom and not
under the Commund of thoe of'ficer mentiondd in
paragraph (a).

(c) The Senior Combatant Officer, not below the rank
of Brigadier, of the Cancdian Forces serving in or
based upon or operating from the Continent of Africa,
but 6nly in respect of thosc Forcos montioned in this
paragreph which have proviously, by Orders of Detall
issucd by either of the O0fficers mentioned in
paragraphs (a) and (b), been detailed to aect in
cambination vith the Naval, Military or iir Forces
of other parts of the British Commonwealth serving
in or based upon or operating from the sald Continent
of Africa.
(29/vis Forces/5/4: Tel GS 2361,
- Defensor to Cammllitry, 29 Apr 43.
Sig ?iso copy of Designativn on this
r'ile

At the seme timo a sories of instructions with rospect to the
oxorcise of his powers as Senior Combatent 0fficer wore sent by
N.D.H.Q. to Genoral MeNaughton (Ibid).

"HUSEY" TO "OVERLORD"

47 . Once it was decided that Conadian troops would participate
in Operation "HUSKY" (invasion of Sicily) General McNaughton'!s
responsibility to the Canadian authoritiocs as to tho "soundmess

and practicability" of the proposed operation nccessitated his
being kept fully in the pleture., This fact was clearly understood

& Section "{c)" of the Desiﬁnation was subsequently modified on
20 May 45 when the words "of anz Cdn Military Forcc serving in or
based upon or operating from..." wore substituted for "of the
Canadian Forces serving in or based upon or operating frome,."
(29/Vis Forces/5/4: Tel GSO 941.
Defensor to Cammilitry, 20 May 43)



ond accepted by tho British scorvice authorities. (First Cdn Arny
file PA 1l-1l4-1: Momorondum of discussions held at the war Office
and Norfolk House, <5 Apr 45). Having satlisfied himsell that tho
operation contampiafe wes "sound and within the means available!,
(Ibid: Memorandum of a Discussion Lt-Gon MeNaughton - Lt-Gen
Ismay, <7 Apr 45), Goneral pcNaughton advised the Canadian
Govermment is approval; éend on 19 Jun 43 issued his 7th Order
of Detall, placing the lst Canadian Division, the 1lst Canadian
Army Tenk Brigade end cortain specified units which were to
participate with British formations as part of the Eighth Army
in the gassault upon Sicily in combination "with all the Naval,
Militery and Air Porces of the soveral parts of the British
Conmonwealth and serving in or basod upon or operating from the
Continent of Africa or ombarked in the United Kingdom for the
purposc of gny such servico." {Ibid: Order of Detail No. 7,

7 Goneral McNaughton, 19 Jun 43). He alsSo issued a Directive
%Lmo or-general G.Ge Simonds, G.0.C. lst Canadian Division, and

" to Brigadier R.A. Wyman, commanding the 1st Conadien Army Tank

Brigade, explaining the legal position of the troops under their
command and pointing out that by virtue of P.C. 3464 they would
be permitted to withdraw their forces from combination should
"the orders and instructions issued to you by the Comd Combined
Forcese.ssnN0tessreprosont a practicable operation of war or are

| otherwlse at variance wlth tho policy of the Government of Canada

on any mattcor; provided always that by so doing an opportunity

is not lost nor any part of the Alllioed Forces endangored." (Ibid:
Directive by the Senior Combatant Officer of the Canadian Military
Forcos sorving in the United hingdom or the Gonbinent of BUrope,

m-m : e Directive ﬁrr’fh‘g‘x? added that:

—

You continue to enjoy the right to refer to the
Government of Conada in rcspect to any matter in
which the forces under your command are or aro
likely to be involved or committod or on any
question of thelr administration which may
require correction.

Referonce to the Government of Canada will be
nade by you through me and only when the remodial
or other sction deemed by you to be necessary has
becn reprosented to the O0fficer Comd the Combinod
Foife and he shall have failed to take appropriato
actlion,

At the same time General McNaughton issued warrants to Generals
Alexander and Montgomery empowering them to convene General
Courts~Martial for tho trial of Canadian officers or soldiers.
Nei ther British Commander, howover, had heed to take advantage
of this right during the course of thc Sicilian and Itelian
campaigns.

48, On 20 Oct Genorael MeNaughton issued Order of Detail
No. 8 placing "in combination" with 15th Army Group not only

- the troops specified in the previous order but also the 5th

Canadian armoured Division, 1 Canadian Corps Troops and elements of
Canadian Army Troops, Canadian G.H.Q., L. of C, and Basc Troops.
Then, on 7 Jan 44, Lieut-General K., Stuart, Chlef of Staff at
CelisHeQ, and Acting Commondér of Firgt Cancdien Arrmy, issued

Order of Detail No. 9 stating:

ee.that the Military Forces of Canada now or hereafter
serving in the United Kingdom undor my command in First
Canadiah Army do act in combination with His Majesty!s
Military Forces ralsed in the United Kingdom and serving
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in 21 Army Group, until I, or any- other appropriate
Canadian Service Authority, shall othorwisc direct."

(1/Fornctions/13: Copy on file)

As was explaincd by Goneral Montague in a letter to tho War Office
datod 20 Jan, 1t would be neccssary to issuo another Order of
Dotail when, "in all probability! Genoral Stuart should be
succeaded by anothor commander as the Senior Canadian Combatant
Officer oversens. Until such time tho Cancdian sorvice authorities
were willing to interpret this order &s meaning that Canadian
troops of First Cancdian Army would "be in combination outside

a8 woll as within tho United Kingdom."

49, On 25 Feb 44 the Minister of National Defence issuecd
a now Designation, rovoking that of 20 Lpr 43 and the variation
dated 19 Moy 43 (seco para 46), naming as Appropriate Service
suthoritios the G.0.Ce=in-C, First Canadian Amy, the Chief of
Staff C.il.H.Q, and the Senlor Canadian Combatent Officer,. not
below tho rank of Brigadier, of any Canadian Military Force
serving in the Hediterrancan thoatre of operations. Then, on
20 Mar 44, CGoneral Crerar (now commanding First Canadian Army)
and General Stuart (as Chief of Staff, C.ii.H.Q.) issued Order
of Detail No., 10 which ordorcd that:

(2) Components of First Canadion ‘rmy, end

(b) Cancdien eloments of iLirborne, GHQ, L of C,
Boese or any other Troops,

which are now or horeaftor serving undcr commend

21 Army Group, do act in combination with the
Military Forcos of His Majesty raiscd in the Unitod
Kingdon or any other part of the British Commonwealth
and also serving under command 21 Army Group.

(Ibid: copy on filo)

Canadian units and fomations not yet placed under command of
21 Army Group were to bo shown as such in C,l,H.Q. Administrative
Orders from time to t u2e when so placed. (Ibid: Montague to
Under Secretary of State for War, 31 Mor 447, In this conneetion
it should be notod thet by tne peginning of the year a staff of
British logal officers had becn edded to the Headquarters of
Flrst Canadian Army to deal with and advise the Commander with
respoct to courts-martiael involving personnel in British units
and formations which should be placed under i1ts command. (Ibid:
Montague to Secretary, D.N.D., 10 Jan 44). It was felt, however,
that there was no need to give the C.~in-C. 21 Arry Group, a
General Court-Martial Warrant since such powers had already been
rantod to the Canadian Army, Corps and Division Commanders.
Ibid: Montague to McLeod, 20 Jan 44)

 RELATIONS WITH UNITED STATES FORCES

50. Following the entry of thoe Commonwoalth and United
Statos into tho war on the side of the British Empire on 7 Dec 41
and the subsequent despatch of Amorican troops to the European
Theatre of Operations, = naw question arcse: that of the legal
statva of Cancdian and American officers in tho event of Canadian
end Amcrican troops engaging in cporations under a unified Command.
No cnabling legislation, like the Visiting Forcos Acts, existed
between the United States and Cansdaj; nor was there any provision



for reciprocal powers of command and punishment.

Sl. On 6 Aug 42 the Department of External Affairs raised

the question of the position of Canadlian troops in the event that
an American General should be placed in commend of & combined force.
A telegram to Mr. Massey posed the question:

Would present probabllity that Supreme Command of
Cambined Operations on continent will be entrusted
to an American General effect your views on the
relationship which should obtain between British
and Canadian armies, Do United Kingdom authorities
contemplate that relationship of British to American
armies in respect of interprei “ion of operational
control, etc. should be similar to'“the Canadian
United Kingdom relationship...

(29/Vis Forces/5/3: Tel 1490,
External to Dominion, 6 Aug 42)

At the time, the War 0ffice were uncertain as to how this deliccte
situation could be handled, and Mr. Massey's reply on 13 Aug,
pointed out that "no formal agreement has as yet been reached on

this subject and I think it likely that the matter will be dealt with
only in terms of broad principle." (Ibid: Tel 2071, Massey to
External, 13 Aug 42), He suggested, however, that it seemed

quite clear that "a British Commander in relation *to an American '
Commander in Chief, if such is appointed, or an American CommandeXr in
relation to a British Commander in Chief, would enjoy a measure

of autonomy at least as complete as that which is proposedse.for

the Canadian Army."

52 On 7 Sep 42 a memorandum on the relation of Canadian,
United Kingdom and United States Army personnel was drawn up by
the J.A.G. Branch at C.M.H.Q«. With respsct to relations between
Canadian and American personnel the memorandum pointed out that:

(a) No riéht of arrest exists at the present time
- between Cdn Army personnel and U.S. Army personnel,

(b) In order to confer the right of arrest of Cdn Army
personnel upon U.S. Army personnel, it will be
necessary to have enabling legislation passed in
Canada which would confer such right.

(29/U.S. Forces/l: Carrick to J.A.G.
vegal, '7 Sep 4z)

With respect to American personnel in Canadian hospitals the
United States Army authorities expressed their willingness to
send American courts to any Canadian Hospital should it Do
necessary to try amy American who might be a patient therein 3
gor a bzg?ch of diseipline, (Ibld: Carrick to D.J.A.G., C.M.H.Q.,
9 Dec g

53, The whole question of the legal relationship between
Caenadian and American troops in a combined force was brought
to a head by the incorporation of the 2nd Canadian Parachute
' Battalion into a combined American-Canadian force, lmown as .
the 1lst Special Service Force., This force was organized on
. 8ueh a basis as to involve the complete integrotion of Canadian
, and American personnel serving thereln and it became necessary
' to eclari the whole question of command and punishment.
| Accordingly, on 26 Jan 45, the Governor~-Generalw-in-Council
approved P.C. 629, vesting "each member of the United States
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Military Forces, sorving with or attached to the lst Special
Service Force, or serving with or attached to any othor component
of the United States Lrmed Forces in or under which the said lst
Special Service Force muay be comprised" with the powers of
operational cormand, (Ibid: Covy of P.C., 622 issued by the
Governor-General-in-Council, zb Jan 43), ''he powers or aiscipline
anag/or punishment were nowever not granted, although the Order
provided that any Cancdian arrested or sentenced under Cancdian
Militory Lew might be kept in an Americzn prison.

54, This Privy Council Order was furthor supplecmented on

18 Jun 43 by P.C, 5012, which was designed to covor the situation
created by the Canadian Government's decision to participate

in combinod operntions with Amorican forces against the island
of Kiska in the Aleutians. This Order closely resembled the
previous P,Ce 629 .An that it placcd Canadian troops under
Americon command for operations only. (Ibid: P.C. 5012 by
Governor~General-in-Council, 18 Jun 43)

55. - In the casc of the Canadian Forcos in thoe West Indios
and the Caribboan, which had beon placed "in combination" with
the British garrisons, tho only step taken in regard to the-
United States forces in the aroas was the issuanco by the C.G.S.
at ¥.D.H.Q« of a goneral ordor to the Canuzdian C ders,
instructing thom to obey the "operational orders"® of tho local
superior U,S, Camander subject to their right of referonce to
the Canadisn Govermmont. (Ibid: Anglin to Senior Officer,

31 Lug 43)

56 . In the United Kingdom no action was taken, however

with respect to.the relationship of Cancdian and United Sta%ea
forces until the poesiblility of including a Canadlian Contingent

in a large scale operation against the contincnt (see para 47)
brought the question of legal relationship to the forefront. On
13 Apr 43 Colonel W.A.I. Anglin, D.J.L.Gs at C.MsH.Q,, conferred
with Brigadier-General G.L. Hedrick, J.A.G., ETOUSA™ and Colonel
E«Ce¢ Betts of the Logel Branch United States Lrmy in ths E.T.O.
Colonel inglin was informed that "the USA Comd, E.T.0. hos full
authority to place US troops under o Cdn Comd for operations.," It
was pointed out by the Zmerican officers that in North Afrieca, the
United Kingdom and United States commanders issued complementary
orders effocting rociprocal powers of command for operctions.
Thus s

Each comd ordered hls troops to obey the operational orders
of the other comd, Neither side desired to go furthor and
include reciprocal powers of arrest. )

(Ibid: Mlin to i--DaAcG‘.(B)
C.K.E.Q., 1Y apr 4v) .

& "The term 'operntional control! is understood and employed to
mean the functions of prescribing initially and continuously
the details of tactical missions and operations to be carried
out by forces and by any and all olements of those forces,
togoether with modifications thereof, without the responsibility
or authority for controlling matters of cdministration, discipline
or statutory authority or responsibility for such matters as
promotion, transfer, relief and assigmment of personnel," (Hand-
book of Administrotive Instructions for the Co-operction of the
British /rmy ond tho Ground Forces of thno UhiEéEFEEEEEE'IEEE"IK
the ErTEIeh OTFios

1slca, War ce 1943, page II)

kk European Thoatre of Operations, United States Army.
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| The Amorican legal officers further pointed out that, under their
| constitution, their commanders had inhercnt authority without the
' need for legislative sanction from Congress to order their troops
. to submit to Yoperational control" by an Allied Commander. Such
an order from an appropriate United States Officer woilld be
similar to placing his troops "in combination" and would empower
all Canadien officers to exorcimo "operational control"” over
American personnel in the appropriate circumstances. (Ibid:
Anglin to Senior Officer, 31 Aug 43). Colonel Anglin took the
view that a "similar inherent power existed in our Cdn Comd-in-Chief
in the field" but that such power "should be exercised only in
cases of necessity and emergency because such power for a Cdn
Comd arises only from his status as a comd and is not reinforced
any legislation or constitutional source as is found with a
comd." (Ibid: Anglin to L.D.A.G.(B), C.M.H.Q.; 12 Apr 43)

57. In the absence of such legislation General McNaughton
made it clear to the British authoritie s during the planning
stageo of Operation "HUSKY" that the Canadian componsnt would
be placed under the command of General Alexander rather than
under General Eilsenhower - "the reason being that the only legel
formula we had was the Visiting Forces Act which did not give
authority to place Cdn troops under other than a British comd."
(First Cdn Army file PA 1-14-1: Memorandum of & discussion
Lt-Gen McNaughton -~ Lt=Gen Ismay, 27 Ap» 49) =

58. Beyond informing Gen®ral Eisenhower of the legal position
of Cenadian troops no further steps appecr to have been teken
until August, wheneat the instance of General Montague, a
memorandum was prepared on the question of the legal relations
of Canadian and American Forces in order that the matter might be
discussed with Brigadier Orde who was then in Engiand., This
memorandum, dated 31 Aug 43, pointed out that the situation had
not undergone any change. Colonel Anglin suggested, however, .
that the solution to the difficulty, in the absence of specific
logislation such as the Vislting Forces Act and the apparent
reluctance of the United States service authorities to place

; the matter before Congress, was to be found in the adoption -
' of reciprocal orders by the respective "ippropriate Service

" buthorities" of both Cowntries. Precedents for this course
oxisted in the procedure followed in the case of United Kingdom
and U.S. Forces in North Africa and more specifically in the
case of Canadlian and United States forces in the Caribbean.

f Colonel Anglin concluded his memorandum with the statement that:

From developments in this matter to date it now appeers
ocbvious that for the establishment of reciprocal power
of operational control and arrest as between Cdn and US
forces resort will be made to a general order by the
appropriate respective service authorities and thelr
Governments concerned as an inherent power in a mil
comd to issue such order, Indemmity acts for the
protection of such comds mey or may not be eventually
considered necessary. The forces will remain under
their own mil law and trial and punirhment will be
dealt with be offrs and courts from the accused!s own

force.
(29/US Forces/l: Anglin to Seninn
Officer, 5L aug 49) :
59, Such was the courso finally adogﬁed‘by the Allied
- Commands prior to the assault againat North West Europs, and

the relevant paragraphs of 21 Army Group Routine Order No. 357

- g e ————

of 23 Jun 44 are quoted to show how this situation was justifieds
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ls, The Allied Forces Acts do not providc for the
mutual exercise of command as between British
and Allied centingents operating together, as
do the Visiting Forces Zcts in the case of UK
and Dominion troops when these are sorving
together and acting in combination.

2. Authorify for the exercisc of command is derived
from the respective Government in alliance, under
whose directions their Commanders assume command
over Allied Formations, or place themselves and
thelr troops under the ordors of an Allied superior
commander.

3. The officers and men of any Formation which is thus
placed under the Command of an A llied officer may
lawfully be directod to accept and obey his orders,
and disobenienceg of them will be a military offence
punishable under the code of- disciplino of the

 Netional Forces to which the offender belongs.

Accordingly, when Canadian troops were plaaed under the commend of

an allied formation or commander théy were to "ecarry out all lawful

orders of such Allied commander as théy would the orders of their
own superiors" (sce pera83). As far as possible in such cases,.
orders would be 1lssuved through the normal chain of command, i.e.
to Canadian troops through the sgnior Cansdian Commander. (Ibid:
Copy of 21 Army Group RO 357 of 23 Jun 44)

60. The constitutional position of Canedian troops in Italy,
wnder the direction of tho G.Q.C.~in-C., 15 Lrmy Group, continued
satisfactorily until late 1944, when General Sir Herold Aloxsnder
was replaced by General Mark Clark, United States Army. Although
1lst Canadian Corps was shortly moving to North West Europe on

 Operation "GOIDFLAKE", it would be some time before- the Canadion

GeHeQs, Lo of C, and basa troops would be leaving the theatreé;

/“therefore it wes considered by the Canadian Govermment that action

should be taken to place such troops under L.F.H.Q., since the Supreme

| Allied Commander, Meditervancan Theatre was now a British officer -

Field Marshel Sir Harold Alexander. (1/C0S/9: Montague | %0 A.C.T.G.S(0),
War Office, 14 Feb 45). Satisfactory arrangements wQPﬂ ‘made
with the War O0ffice, A.F.H.Q., ond Headquarters 15 Army Group to

ermit this constitutional change to take effect from 13 Mar 45.

Ibid: Montague to Supreme Allisd Commandir, Mediterranean Theatre,

20 Mer 45). It was further specified that Cancdien troops in the
Moediterranean theatre of operctions could not be employed for any

task outside of Italy without the prior concurrence of N.D.H.Q.

ADTACHMENT ' gt o

61 In additlion to the familiar condlbtions governed,by the
V131ting Forces .Acta of "serving together" and zcting "in com=
bination" & third condition - "attachment" - ‘hormally exlsted
among the forces of the British Commonwenlth. For example,
throughout the course of the war Canodians attended British -

Amty schools of inatruc*lﬁ*, vere patienta in Britiah hospitals

and convalescent depois, Hooll 1-)L ia speninl rescinch cetivities,
accompanied British expedition-wy Ifcrcss os obdervers ond performed
madical and dental duiles with +he R A ,

62, As set forth In the inwolved language of tha.Cenadiap
Viaitins Forces Act, Bection 6:
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(1) The Governor in Council,

(i) may attach temporarily to a home force
any member of another force to which this
section applies who is placed at his disposal
for the purpose by the service suthorities
of that part of the Commonwealth to which the
other force belongs;
(11) subject to anything to the contrary in
the conditions applicable to hia service,
mey plece any member of a home force at the
disposal of the sebvice authorities of another
pert of the Commonweanlth for the purpose of

. being attached temporarily by those authoritles
to a force to which this section applles
belonging to that part of the Commonwealth.

(2) Whilst & member of another force is by virtue
of this section attached temporarily to 2 homo
. force, he shall be subject to the law relating
to the Naval Service, the Militias, or the Ailr
Foree, as the case may be, in like manner as
if he were a member of the home foree, and shall
be treated and have the like powers of command and
punishment over members of the home force to which
he is attached as if he werc a member of that
force of relative rank:
Provided that the Gowernor in Council may
direct that in relation to members of a force
of any part of the Commonwealth specified the
gtatutes relating to the home force shall apply
with such exceptions and subject to such adaptations
a8 may be so specified.

(29/Vis Forces/l: copy of 23=24
Geo.V., Chap, 21, on this file)

Canadian Privy Council Order No. 1066 of 3 Apr 40 gave effect to
the above section by suthorizing "the appropriate Canadian Service
Authorities® to take "such action as may be necessary to effect
the attachment of members of the Military and iir Forces of any
part of the Conmonwealth to Canadian Forces and vice versa." (Copy
on 29 Vis Forces/5/4)

63, Thus the necessary complementary orders were made and
Canadian military personnel attended British schools and courses

on the orders of unit or formation commanding officers. According
to the Canadian Visiting Forces Act such attachment had to take
place under the authority of the "Governor in Council" or by a
competent militan% authority designated for the purpose within

the meaning of P.C, 1066, On 24 Jul 41 a War Office letter
enquired as to the steps which had been taken to effect tho
tomporary attachment of Canadian personnel to such British training
schools and establishments. (29/Vis Forces/5: McLeod to Senior
Officer, Cu«M¢H¢Qss 24 Jul 41). it was tolt that some sucn order
was noceasany in oraer that disciplinary action could be administered
by British officers; otherwise a Canadian soldier might have to

be roturned to his unit in the middle of & courso., A search of

the files at C.M,H.Q. revealed that no such ordors had been

issued; and not until 24 Nov 41 was a draft order of disposal sent
to the War Office for its approval. (29/Vis Forces/5: Anglin to
McLeod. 24 Nov 41). PFurther discussions were thon heid with
reprasentatives of the Judge Advocate General of the Forces. As

2 result the British authoritics finally settled on the regulations
which would be.lald before His Majesty, and C.M.E.Q. These drafted
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a similarly worded Ordor of Disposal.

64, Thus, on 20 Doc 41, General Montaguc was ablc to sond

a detailcd memorandum to Gencral McNaughiton on powers of discipliino,
Ho noted that troops from the Canadian Corps which was "in com-
bination" would normally be under Canadian law and, since this
would make discipline complicated for the British officer
commanding a school, General Montogue suggested that all
individuals, even those from Cangdian units clrecady acting

"in combination", should ¢ome under the attochment rule and
therefore under British military law, which was so ekin to :

- Canadien lew that neither party would suffor., (29/Vis Forces/5/2:
Montague to McNaughton, 20 Dec 41). In the event of a Fisld
Genergl Court Morvial proving necessory the offending N.C.O.

or private would be returned to his unit. The final draf%

order of disposal, as approved, was signed on 29 Dec 4L by CGeuerals
McNaughton and Montague and ezpplied to:

esefll members of His Majesty's military forces raised
in the Dominion of Canada who are serving under our
respective commands and who may at any time under
appropriate arrangements attend any school or training
establishment, or be a patient in or serve on the staff
of any hospital or convalescent ostablishment, or be
specially detsiled to be attached under this order to
arwy formation, unit, detachment or establishment which
is part of His Majesty's military forces raised in the
United Kingdom and not under command of any Canadian
Service Lfuthorities.
(Ibid: Ordor of Disposal by Generals
Montaguc and McNaughton, 29 Dec 41)

It should be noted that this Order of Disposal was not confined
to troops in the United Kingdom,

65. On 13 Jan 42 General Montague sont to the War O0ffice

a suggested set of inatructions for the officors commanding such
attached Cenadisn personnels The chief points set forth were as
follows:

(a) In the case of a soldier, 1t is left to the discration
of the C.0. whether under the circumstances in each
instance he exercises his summary powers or roturns
the accused to his Cancdian unit for disciplinary
ection. TWhenever practicable it is preferred by the
Canadian authorities that he be returned tc his unit.

(b) If the soldier 1s atteched to a school, it will be
in the discretion of the C.0, whether the accused
is there degll with summarily, returned to his unit
forthwith, or, permitted to complete the course of
instruction before being returncd to his unit for
disciplinery action.

(c) If it 1s necessary to apply for Field Ganeral
Court-Martial, arrangements should be made for
at least one Canadian officer to bz piscod at the
disposal of the convening Authority to be detailed
as a member of the Court.

(d) If a sentence of death or penal sorvitude is passed
by Field General Court-Martial the proceedings should
not be confirmed by the G,0,Ce~in-C. of the command
or the authority, whoover he may be under Rule of
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Procedure 120 (D) without first obtaining the
suggestions of the Canadlan service authority
who would have been the confirming authority
if the accused had been tried at his unit.

(e) In the case of an officer or o warrant officer
he will be returmed to his unit forthwith or
when the C.0. sees fit in the circumstances of
each case, and the complaint will be forwarded
for disciplinary action, to be taken at his unit,

(Ibid: Montague to Under-Secretary
mtatﬁ for war, L.G. bB., 'War
Office, 13 Jan 42)

Goneral Montague suggested furthor that these instructions should
be issued as any Army Council Instruction; he zlso suggested that
a reciprocal order of disposal be mede for British personnel
attached to Canadian wnits, chiefly patients in Canadian hospitals.

66, As an interim measure thoso suggestions were made the
basis of a War Office letter to the C.~in-C., Home Forces., L
draft of the proposed A.C,I. wcs found acceptable by C.M.H.Q. and
eventually published on 18 Apr 42 as A.C.I. 810,% while the
British Order of attachmont for Canadian personnel had been

signed on 9 Feb, (Ibid: Order mode by the Army Council under
Section 4(2) (i) of the Visiting Forceg (BrItish Cormonwoalth)
[ e . 8 latter order applled only to attachments

o British Forces serving in the United Kingdom. (Ibid: Draft A.C.Il.,
9 Fob 42)

67. In order to make provision for Canadians who might be
patients in R.A.F. hospitals and others, who were largely medical
and dental personnel attached to the R..L,F, for duty, Generals
McNaughton and liontague issued an Order of Disposal on 31 Mer 42,
(Ibid: Order of Disposal by Generals Montague and McNaughton,

3 « A corresponding British Order of Zttachment was
p55¥§859d as Alr Ministry Order 814 of 6 Aug 42 (29/Vis Forces/5/3%
Copy of AL.8l4 -~ Disciplinary Position of members ot the Canadian
ﬂIEiﬁ Forces attached to the Royal Air Forco, 6 Jug 42) and

was subsequently promulgated Uy C.M.H.R. 88 Overscos Routine Orders
3070 (27 Jan 45§ end 4438 end 4439 (1 Apr 44),

Lttachment from United Kingdom Forces

68, On 16 Feb 42 the War Office prosented an Order of Detail
placing at the disposal of the Canadian Service authorities for
attachment all United Kingdom personnel who weore:

(a) attending any school or Training Establishment, or,

(b) patients in or on the staff of any Hospital or
Convalescent Establishment, or,

(¢) pursuant to being posted for duty scrving with any
formation, unit, department, or establishment which

& Publication of the A.,C.I. was delayed bocause the War Office
hoped to meke the subject part of a larger instruction
regulating the discipline of troops "in combination". This
was dependent on the Canadian accoptance of the British view
as to appointment of a Commanding Officer and subordinate
commanders in a combined force but, in the absence or even
oxpectation of such action, General Montaguc recommended the
irmediato publication of a soction concerning attachments.
(Ibid: A.G3B, War Office to Anglin, 15 Mar 42)
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is part of such military forces of His Mcjesty
raised in the Dominion of Canada.

- (29/Vis Forces/5/2: Copy of Ordor
made by the Army Council undor
Section 4(2) (i1) of the Visiting
Forces (British Commonwealth) Act
1935, 16 Feb 42) '

In this connection, a Canadian Order of Attachment signed on 28 Feb 42
completed the necessary arrangements for the two forces in the United
Kingdom. (Ibid: Anglin to Senlor Officer C.M.H.Q., 28 Feb 42) <

Attachmont outside the United Kingdom

69. During 1942 a number of Canadian officers and N.C.0's,
wore attached to British units serving outside the United Kingdom.
The first group came from R.C.A.M.C. In December, a second group
was sont to North Africa to study tactics and the use of new
weaponss In this instance a slightly different mothod of
attachment was adopted. Following the advice of the J..i.G. Branch
at CoM.HsQs, &an Order of Disposal was signed on 10 'Dec 42, by which
Generals McNaughton and Montogue placed ot the disposal of the
Army Council:

ssebvery member of the military forces of His Majesty
ralsed in Canado and serving undor our respective
commands who may at any time be detailed by or under
the direction of either one of us,..for tho purpose
of being attached temporarily by the Army Council...
to a military force of His Majesty raised in and
serving outside the United Kingdom.

(29/Vis Forces/5/3: Order of Disposal
by Generals Montague and McNaughton,
10 Dec 4Z2)

Various Orders of Detail for such personnel were issued from time
to time. ,

70. On 6 Jan 43 the War Offlce iasued a complementary order
of attachment. (29/Vis Forces/5/4: Order of Attachment made by the
Army Council, 6 Jan 435). rurthermore, the instructions contained

in Overseas Routine Orders 4438 and 4439 (see para 67) were extended
to all Canadians attached to British military and eir forces "within
or without" the United Kingdom by Overseas Routine Orders 4602 and

71. Although there were no Canadian units in Europe or
Africa to which British Armmy personnel could be attached until

the middle of 1943, there were British officers and other ranks
stationed with the British Army Staff in Washington and Ottawa

and a number of instrictors on loan to the Canadian Army in Cenadn.
In arder to legalize future provision end the existing attachments,
g draft disposal order was prepared by the War Office and trons-
mitted to C.HM.H.Q« with a covering letter dated 4 Jan 43:

In pursuance of their powers...the Army Council heregi
plece at the disposal of the Service Authorities of the
Dominlon of Canada for the purpose of being attached
temporarilys.ssevexry member of the Military forces of
His Majesty raised in the U,K¢ and present in the said
Dominion during such period =as:
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(a) he is wmder the command of the Inspector General
of the Inspection Bocrd of the United Kingdom
and Canada, or

(b) he is (i) on the staff of or attending any
school or training esteblishment, or, (ii) on
the staff of or a patient in any hospital or
convalescent establishment, or, (iii) pursuant
to being posted for duty (whether on loan,
interchange or otherwise) serving with any
Tformation, unit, detachment or establishment,
which (in each case) is part of such lMilitery
forces of His Majesty raised and serving the
Dominion of Conada.

f (Ibid: McLeod to Anglin, 4 Jan 43)

This Order was signed on 19 May 43 but no copy of the complementary
Canadian Order of Attachment, issued at Ottewa, is avallable on
file at C.M.H.Q. (Ibid: HcLeod to Norris, 22 Moy 43)

POWERS OF MUTUAL ARREST

72. The power of arrest between military forces of the
Commonwealth was dealt with under the Visiting Forces Acts of 1933,
which differentiated between the arrest of offenders generally and
thet of deserters or absentees,

73 Dealing wlth the cose of offenders generally, the
British Visiting Foyces Act, Section 1(5) stated that:

For the purpose of enabling such service courts

and service authorities as oaforescid to exercise

more effectively the powers conferred upon them by
this section, the Admiralty, Army Council, or Air
Council, as the case may be, if so requested by the
officer commanding a visiting force, or by the
Govermment of that part of the Commonwealth to which
the force belongs, may from time to time by general
or special orders to any home force direct the
members thereof to arrest members of the visiting
force alleged to have been gnilty of offences against
the law of that part of the Commonwealth, and to hand
over any person so arrested to the appropriate authorities
of the visiting force.

(29/vis Forces/l: A copy of Visiting
korces British Commonwealth) Aet,
1953; 25 Geo,V, Chap. 6 is on this
Ille

74. On 16 Jan 40 Mr. Massoy sent such a request to Mr. Eden,

and the required Order from the War Office was despatched on 11 Mar 40.
d: Massev to Eden. 16 Jan 40 ard 29/Vis Forces/5: Copv of Order

Army Council. 11 Mar 40), This Ordsr was publishea by C.M.E.Q.

as Overseas Routine Order 111 on 28 May 40 and remained unamended.

In this respect it should be noted that .originally neither the

Canadian nor British service authorities wanted to place their

troops under the Military law of the other and as far as possible

avoided utilizing mutual powers of arrest. A4s time went on,

however, 1t proved more practicable to work in close co-operation

(see .para 79) and the arrival of American troops upon the scene

made necessary the adoption of certain measures which are discussed
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in subsequent paragrophs.

75. Section 3(3) of the British Visiting Forccs Act also
dealing with powers of arrcst stated:

,No person who is.clleged to be o deserter from any such
force &8 aforescid sholl be apprehended or dealt with
under this section except in complicnece with a specific
request from the CGovermmont of that part of the Common-
wealth .to which the forece belongs, and 2 person as dealt
with shall be handed over to the authoritises of that
part of the Commonweclth at such place on the coast or
fronticr of the Unlted Kingdom ns muy he wzZrooed.

Provided thet & person who is allegod to be a doserter

or absentee without leave frcm a vislting forge may also
be apprchended and dealt with under this section in
compliance with & roquest, whother specific or general,
from the officer commanding tlit forco, and shall, if thet
force is still present in the United Kingdom, bz handed
over to the officer commending that force at the place
where the force is stationed.

Here cgaln & request was neceded., In his letter dated 16 Jan 40

(see para above) Mr. Masscy also included this roguest. A British
Privy Council Order of 4 Jun 40 (Visiting Forces Order (No. 3) 1940)
set up the required authority ond was approved by Brigcdicr Montaguo
in his letter of 3 Jul 40. (29/Vis Forccs/5: Statute Rules and

Orders 1940 No, 1012, Visiting Forces (British Commonwoolti), Tho
VisIiting Forces Order (No. o) 1940, 4 Jun 40 end Nontague %o
Haﬂhusgton,:ﬁ_Jul 40). Since the Britieh Visiting rorcos Aot

called for a request from the Officer commanding the Visiting

Force, such a document, bearing the signubturus of Goneral McNaughton
and Brilgadier Montague, was presented to the War O0ffice on 9@ Jul 40,
(Ibid: Montague to Undor-Secretary of State, Wor 0ffice, 9 Jul 40)
ATThough Canadian Army Overseas Routine Urder Ho. 3490 of 29 Uct 40,
giving effecct to the British Order, was subscquently smonded as

for as procedure was concerned, the po'ilcy remoined as first laid
down by the British Order in Council, :

76. In neither of these instances, however, was zny reclprocal
power granted by the British Govermmont or the Lrmy Council under
which Canadian soldiers were to have the power to arrcst British .
soldiers who wore alleged to have committed offences ngainst the
laws of the United Kingdonm ‘or who weré suspected of being either
deserters or men abscnt without leave, (29/Vis Forces/5§5 A
Memorandum by Capt D.D. Carrick, 26 Aug 4%<)

7. The above arrangements settled the question of azrrest .
of personnel who had been officially notified as military offenders,
but there was also the question of the right to arrest a soldier

of the other force in order to prevent o crime or while a crime

was being committed. The ordinary criminal law of the United
Kingdom confers such a right on all perscns within its Jurisdictlon,
although wherever possible actual arrest stould be carricd out by

a policeman or, in any cecse, the person errosted should be handed
over without delay to the polico., (29/Vis ¥orcea/5: inglin to
A.A.G.(POI‘S), ‘COHtH.Q” 15 Nov 4‘1) Tl].us: ‘

Under Defence Regulations of the United Kingdom, 8Be,
any member of His lMajesty's Forced [whioch includes
U.X., and Canadian forces) has the right o arrest any
person whom he has reasonable grounds for suspecting
to have commltted any of the oflences speeified in the
second schedule covers such matténrs as trecson, an
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offence against the Trea?hery Act, 1940, murdor,
manslavwghter, arson, etc.

Under Defence Rogulations of the United Kingdom, 88d,
any member of His lajesty'!s Forces if he has reasonable
grounds to suspect that a person is about to act in a
manner prejudicial to the public safety, or the deflence
of the realm, may arrest hime..

(29/Vis Forces/5/3: Memorandum by
Caot Carricl on "Mutual Powers of
Arrest or British and Canadian

Troops," 26 iug 42)

In such instances, therefore, Caonadian soldiers had the right to
arrest any British soldier and British soldiers had the similar
right to arrest any Canadian scldiern,

78. . Tho powers of arrest under Defence Regulations were
republished as Overseas Routine Or’er No, 3185 of 4 Mar 45, which
quoted the relevant provisions of the British A.C.I. 109 of 1943.

79, The question of mutual powers of arrest between Canadian
and British troops serving outside the United Kingdom was, however,
8till left unsettled. During the course of an "operational planning"
meeting at the War Office on 26 Aug 42, attended by Lt-Col A.D,
Cameron, Deputy Provost Marshal, C.M.H.Q., it was suggested that

"the necessary arrangements should be made for mutunl powers of
arrest of Britlish and Canadian Troops Overscas,." (Ibid: Cameron to
AD.A,Ge(B), CoiieHeQas, 28 Aug 42) . Meanwhile, the need for adding

to the Visiting Forces Acts became increasingly apparent as a

result of the assoclation of British, Canadian and New Zealand
troops "in public places" in the Tunbridge Wells arez. None of

the sorvice authorities concermed saw any objection to recognizing
such mutual powers of command and the consequent authority to mcke
errests, if they existed in law as a result of "serving together".
Consecquently, General Turner suggested to C.i,H.Q. that a routine
order be promulgated, informing Canadien troops that "“they must
conform to the diroctions of the British milite police and New
Zealand plequets (they have no provost or police) as if they were
members of our own Provost Corps." (Ibid: Anglin to Sonior Officer,
20 Nov 42), It was understood that uvon 21l three authorities issuing
such information to their respective troops it would be possible to
make arrangements to avold the ovor-lapping of patrols in Tunbridge
Wolls« According to Lt-Col Anglin:

U.K. and Cdn military forces have been declared to be
serving togother in the U.K. and on the continent of
Europe« The same has also been done for Cdn and New
Zealand military forces in those placess The Visiting
Forces of each country contains the following as being
the effect of serving togcther:

YAny member of the other force shall be treated
and shall have over rembers of the homo force

the like powers of command as if he were o membor
of tho home force of relative rank.” (Ibid)

He thought that this position was sound and advanced the further
argument that:

As between New Zoaland and ourselves the further point
arises as to whether thero is the ncécessary authority
wmder U.K, law for a Cdn to arrcst and confinc a New
Zealander in the U.K. and vice versa. I submlt that
the U.Ks by Sec 1(1l) of its Visiting Forces Act has
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. conforred such authority. That sub-scc glves to a -
* 0dn sorvice authority the right to exerciso for tho
purposcs of discipline all such powers as are conferrod
on him by tho law of Canada. The law of Canada provides
that a Now Zoalandor shall bo treatod and have the like
powers of command as if he werc a member of tho Canadian
forco. Accordingly, in the rosult under U.K. law a
Now Zealander can givo orders to and arrcst o Cdn as
if he himsolf were a Cdn. The sanction in U.K. law for
a Cdn to arrost a fellow Cdn in tho U.K. is only to be
found in the samoe Seec 1(1l) of the U.K. Visiting Forces
Act.

What was sought and obtainoed in this instance was mutugl powers
under the respective Visiting Forces Acts whoreoby "liko powers
of commend" were granted to troops "serving together".

80, The approval of the service authorities of the threo
foroes concerned having been obtained the position was legallzed
by Army Council Instruction No. 2591 of 1942, Canadian Zrmy
20-Jan 43, The Canadian Order stated that:

le All ranks ore advised that members of the military
police, provost corps or picqueis of the military
forces of the United Kingdom, Canada and New Zealand
have reciprocal powers of command, including the
power of arrest, over personnel in £11 three forces.

2, Canadian personnel will, therefore, comply with the
lawful orders of such members of the United Kingdom
and Now Zealand milltary forces given in the course
of their duty as if they had beon given by members
of the Canadlian Provost Corps. Fallure to do so 1a
an offence upon which disciplinary action may be
taken by an appropriate Canadian Service authority.

This was suporsedod and cancelled by Overseas Routine Order No. 4438
of 1 Apr 44 (see para 67 ), which had the following to say about the
powers of arrest when troops were "serving together":

sesaltho each force remains independent in respect
of ops and adm, a member of one force will be treated
and will have over individual membors of the other
force the like powers of comd as if he were a member
of the other force of relative rank.

Accordingly, an offr, WO or NCO of one force is the
superior offr of, and has power of comd over, which
includes the power to order into mil custody, an
individual member of the other force who is inferior
in rank to him,

8l. These orders sottled the question as far as 1t concerned
Canadian and New Zoaland Forces serving in the United Kingdom or
later on the Continent of Europe in the Mediterranean arca and also
the question insofar as it concerned Canadian and British forces
serving in a theatre of operations outside the United Kingdom.,
(29/Vis Forces/l: Anglin to A.D.A.G.(B), C.M.H.Q., 19 Apr 43).

Powers of Mutual Arrest - U,.S. aqg_canadian Forces

82, With preparations being put underway for the assault on
Euwrope the question naturally rose in April 1943 as to- whether there
should be reciprocal powers of arrest between Canadian and United
States forces. The United States Army legal officers in the -
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E.T.0.® had already informed Colonel Anglin thet, in addition to

<~ having nuthoritY to place American troops under Canadian command
for operations (see para 56), the Amsrican Commander in this
fthentra also had inherent power under the United States Constltu-
tion to order his troops to submit to arrest by the police or
provost of an allied force. (Ibid: Anglin %o 4.D,A.G.(B), CeiH.HeQ.,
19 Apr 43). Colonel Anglin had bsen given to undarstand, however,
thet the American service authorities “would prefer not to issuse
such an order until the time for the respective forces to act as
a combined force was imminent, and then only a2ftsr the respective
force comds had conferred or exchangsd official racuests and
agreements on this particular subject." (Ibid). Colonel Anglin
thought that the same legal powers should Cbtain for Canadisn
senior combatant officers, but he did not think that any action
-should be taken in this matter "without the sanciiom,. special
legislation or P.C, Order from Ottawa," since in his view it
would be "usurping the function of the lsgislature.” (Ibid)

83, The need for such action wes not apparent during the
Sicilian and esrly stages of the Italian campaign and so the
question did not come toc the forefront until the time came for
the assult on North West Eurcope. On 23 Jun 44 21 Army Group
jssued a routine order (No. 357) on "Discipline ~ Commander
Allled Detachments" pointing out that:

2« Authority for the exercise of command is derived from
the respective Governments in alliancs, under whose
directions thelr Commanders assume command over Allied
Formationg, or place themselves and thelr troops under
the orders of an Allled superior commancers ]

3« The officers and men of any Formatlion which i1s thus
placed under the Command of an Allled Officer mey
lawfully be directed to accept and obey I1:is orders,
and disobedience of tham will be a military offence
punishable under the code of discipline of the
National Forces to which the offendsr Delongs.

(Ibid: Copy of 21 Army Group RO 357
‘of 23 Jun 44)

Furthermore, Section V, para 2 of the Stending Orders for 21
Group, daaling with reciprocal powers of arrsst, had already stateds

(a) Military, Naval, Marine and RAF Police of all forces
of the Supreme Allied Commander are suthorised and
empowered to maintaln order, enforce authority, and
make arrests among the forces and in the area of this
command without regard to the nationality or service
to which such personnel may belong., The prowvisions
of this order will be published to all perscnnel of
this command.

(b) Where practicable, arrests will be effacted by police

~ of the same nationality as the offender. Any offendsr
arrested will be delivered promptly to the proper

authorities (Army, Navy, Marine or RAF) of the Allied

Force to which he belongs, for trial or other appropriate
action.

(Ibids Quoted in Anglin to AJAG,
Cdn Sec 7HQ L Zoh, AAT, 8 Sev 44)

T W P W ]

& European Theatre of Operations.
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Acoording to Colonel Anﬁlin the theory on which 21 Army Group
acted was based on the "military exigencies" of the situction. {Ibid) .

84, On the other hand, the War O0ffice view =as that the
application of the theory of " military oxigencies™" had to be backed
up by an Order; otherwise the arrest and custody of personnel of
another force would be unlawful. (29Vis Forces/l: Anglin to
A.JJAG., Cdn Sec GJH.Q. 1 Ech, A.A.I., 8 Sep 44)

854 Such en Order had been published in the Mediterranean
Theatre on 24 Mar 44 by the Commander-in-~Chief, A.A.I., but

the term "British" was intended to covor only troops of the
United Kingdom and Canadians were excluded. (Ibid). The question
of the need for mutual powers of arrost betwecn mombera of the
Canddian and United States forces was considercd at the Canadian
Section, G.H.Q. 18t Echelon, A.A.I. but it wos decided by the
early autumn of 1944 that it was "unnecessary and undesirable

to raise the question," since no difficulty had been caussd by the
absence of any such arrangements. (Ibid: Officer i/c Cdn Sec
GsHoeQs 1 Ech. Askiels to CoM,HeQe. 2 OCE 44)- This condition
8t1ll held until 1lst Canadian Corps moved to North West Europe

$o rejoin the First Canadian Army. From this time forward all
Canadian troops on the Continent of Europe conformed to the
situation which had been created by the 21 Zrmy Group Orders.

USE OF BRITISH PRISONS

86. The use of British Army detention barracks to handle
the overflow of Canadian personnel prior to the establishment of
a Canadian Corps Field Punishment Comp ond a Canadien Detentlion

. Barracks at Witley have been mentioned in Chapter VIII of the
Narrativee In addition, there was the question as to:whether
Canadian Military personnel should be comnitted to civil

prisons in the United Kingdom as provided for in the British -
Visiting Forces (British Commonwealth) Act of 1933. Section 2(2)
of this Act stated that:

If His Majesty by Order in Council so provides, members
of a visiting force if sentenced by a service court
of that part of the Commonwealth to which the force
belongs to penal servitude, imprisorment or detention
may, under the authority of a Secrotary of State or
the Admiralty, given at the request of the officer
coamanding the visiting force, be temporarily detained
in custody in prisons or detention barracks in the
United Kingdom, and if so sentenced to imprisonment
may, under the like authority, be imprisoned during
the whole or any part of the term of their sentences
in prisons in the United Kingdom, end His Majesty

may by the same or a subsequent Order make provision
with respect to any of the following matters, that

is to say, the reception of suzh persons from, and
their return to, the service authorities concsrned,
their treatment while in such custody, or while so
imprisoned, the circumstances under which they are

to be released, and the manner in which they are to
be dealt with in the event of their unsoundness of
mind while in such custody, or while so imprisoned.

Any costs incuwrred in the maintensnce and return
of, or othspwise in connection with, any person
deal)t with in accordance with the provisions of
this sub-section shall be defrayed in such manner
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as may, with the consent of the Treasury, be agreed
between the Secretary of State or the Admiralty and
%o Government of that part of the Commonwealth which
is concernecd. '
iIbid: o. cooy of the Visiting Forces
British Commonwealtn) Act, L1933,
25 Geo.V, Chaps 6, 18 on this file)

87. This matter came up for discussion following the first
arrival of Cancdian troops in England and on 29 Dec 39 the official
secretary of Canada House sought advice from the Dominion's Office
as to "whother action has been taken or is contemplated under
Section 2, sub-Section 1 or sub-Section 2, of the Act," (Ibid:
Pearson to Under-Secretary of State for Dominion Affairs, 20 Dec 39).
It was not until 4 Jun 40, however, that this matter was dealt
with by Visiting Forces Order (No. 2) 1940: in accordance with

the Visiting Forces Act prisonors were to bo treated according to
the provisions of the Army Lct and the King's Regulations for .the
Army "subject to any necessary modifications." Brigadier Montaguo
considered that & satisfactory course had been teken., (29/Vis
Forces/5: Montague to High Commissioner, 3 Jul 40)

88. On 5 Jul the Dominions Office sent a draft order to
CoMeHeQ, which suggested two amendments to the existing Visiting
Forcos Oprder (No. 2) 1940. Tho second of these changes substituted
the words "any enactment” for thbse of Army Aet and King'!s Regulations,
while tho firat change was the addition of a new paragreph which
would make "provision for the reception of persons from the Canadian
Service authorities and their subsequent return to those
authorities." (Ibid: Archer to Secretery, High Commissioner for
Canada, 1 Aug 40). The necessity for such changes was not

perceived at C.M.H.Q. and it was not until October, following

some considerable correspondence on this matter, that agreement

was reached, A new Visiting Forces Ordor (No. 6) 1940 was

issued on 24 Oct 40 and contained an amended second paragraph,

part of which was as follows: .

The provisions of any enactmont, so far as they relate
or are applied in relation to the reception of prisoners
from and their return to the service authorities of the
home forces, their treatment while in such custody or -
while so imprisoned, the circumstances under which thoy
are to be released and the manner in which they are to

be dealt with in the event of thelr wunsoundness of mind
while in such custody or while so imprisoned, shall
apply in relation to members of any Canadian visiting
force sentenced as aforesaid ih like manner as they
apply in relation to members of s home force sentonced by
a service court, subjeet to the modification that for .
any refercnce in any such enactment to any service
authority thero shall be substituted a reference to

the corresponding Canadien service authority, and
subject to such other modifications as may be necessary.

(Ibid: a copy of The Bisiting Forces
Ordor (No. b) iv4U 18 on tms thle)

89. Consequont to the issuance of this Order, General
Hontagg: submitted a ger 7 rocquest to the War Office on 14 Dec
that Secretary of State for War authorigo the temporary
detention of members of a Canadian military force sentenced by
& service court of Canade to penal servitudo, imprisonment or
detontion, (Ibid: Montague to Under-Sacretary of State, War
office, 14 De¢ 40). Arter considerable delay, on 15 Apr 4L,
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Mre Lombort wrotc to General Mbntaﬁuo that tho Sccrotary of
Stato-had givon his authority for "the dotention and imprisonment
in the Unitod Kingdom of membors of the Canadian Visiting Military
Forcos sentcnced by & Sorvice court of Cancda." (Ibid: Lambert to
Senior Officer, 15 Apr 41). A set of administratIve instructions
tor guidance as to the arrangomonts for detontion or imprisonmont
in the United Kingdom was onclosed., Duc to a misunderstanding,
however, & 1ist of the Canadian "compotent military authorities"
was not forwarded to Lt-Col McLeod at the War Officec until

6 Nov 41: at which time Li-Col Anglin declared thaot:

The Canadian service authoritics in question will be
identical in the matter of appointment with the
corresponding British service authorities in the
administration of the instructions under refersnceo.

(Ibid: Anglin to McLeod, 6 Nov 41)

The lotter further stated that Generzcls McNaughton and Montague
_wore the present ‘'superior militar; authorities" for the purposa
of Section 57A(9) of the Army Lct.

90. After an even longer lapse of time Lt-Col McLeod
replied on 4 Jul 42 to the effoct that "No practical difficulty
has, so far as I lknow, arisen under our Administrative Instructionz.”
(29/Vis Forces/5/3: McLeod to Anglin, 4 Jul 42), He enclosed a
schedule showing the various competent authorities under the Army
Act for British troops in the United Kingdom and askod whether
United Kingdom officers would be recognized under the Canadlan
Army Act as competent authorities. In reply Lt~Col Anglin stated
that, in his own view, the United Kingdom military authorities
were not empowered to act as "competent authoritlies" and he
thought that "for the present at least, it would be desirable

to have Canadian Army authorities only act as 'competent
authorities! insofer as Canadian soldiers are concerned." (Ibld:
Anglin to McLeod, 15 Jul 42). The War Office was subseguentiy
informed (11 Sepi that in addition to the two Canadian Senior
Combatent Officers, the following were also "superior military
authorities™:

Corps Commanders, Commanders of Divisions and Canadiasn
Base Units not below the rank of Major-General and the
Deputy Adjutant-General, Canadisn Military Headgquarters,
not below the rank of Brigadier. g

(Ibid: Rooth to Under-Secretary of
State, War O0ffice, A.C.3.B. <8 Sep 42)

91, There still remained the question of paying for the use
of British prisonss On 5 Mar 42 a letter was received a% Canada
House from the Dominions Office suggestin~ a flat rate of six
shillings a day for each man maintained in a civil prison; s&ccounts
would be presented at regular interwls by the Prison Commissioners.
(29/Vis Forces/ls Dixon to Secretary, Office of High Camissioner
for Canada, O Mar 42). From a breakdown of figures it appeared
that the eatimated cost per day was 8/3, but since i1t was considered
unfair to charge a Dominion Govermment with overhead expenses,
two shillings, three pence had been deducted. (29/Vis Forces/ls
Dixon to Johnson, 3 Jul 42). Meanwhile, however, discussions had

& "A superior military cuthority under this seéction shsll be an
authority having power to mitigate, remit or commute sentences
of penal servitude, imprisonment or detention.e."

T
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been going on with the British Government with the object of
establishing a general capitation rate for all services provided
from British sources (Chap XIII paras 72-103).

CREATION OF THE OFFICE OF THE JUDGE-ADVOCATE~-GENERAL
CANADIAN ARMY OVERSEAS

92, At the beginning of the war the Canadian Army Overseas
had followed the then British practice of having legal officers
shown a8 miicellaneous appointments at the headquarters of
formations. It was found, howsver, that certain British
commanders tended to regard the legal officer as their own
special adviser and refused to allow him to be moved away when
desired by the Judge-Advocate-General or the senior legal
represcntative in & theatre of operations. (10/ANGLIN, W.L.I./1:
Montague to Orde, 20 Oct 44). lccordingly, when it ceme time

to organize a legal staff for 21 Army Group in March 1944,

a separate war establishment was authorized os "J.A.Ge. Staff Pool,
21 Army Group. (See Appendix "A"). Brigadier H. Scott Barrett,
CeBeE., T.D., was appointed DJAG and his officers were made
responsible, for legal duties, to him only, although they might
be attached elsewhere for rations, quarters and discipline. (Ibid).
Similar instructions issued in the United Kingdom had laid it
down that legal officers for Commands and Districts were to be -
carried on the establishment of the Office of the Judge-Advocate-
General of the Forces, When some difficulty in control arcse
the Council issued a circular letter on 16 Mar 44, setting
forth the status of legal offlcers. -

934 Subsequently during May 1944, General, Montague, in his
cepacity as Judge-Advocate-Ceneral of the Cancdian Army 'Overseas
(P.C.9701 of 20 Dec 43), arranged for Headquarters, First Canadian
Army to include in its Standing Orders 'a Part XV - "The Functions
of the Deputy Judge-Advocate-General and his Staff". (See Appendix
"), This instruction, however, was not fully appreciated and
acted upon by all commanders and during the autumn there was an
incident, where a D.A.& Q.M.G. would not agree to a D,J+A. On

his staff acting as Judge-Advocate, in an emergency, at some
courts-martial held at 2nd Echelone Although this matter was
settled satisfactorily, General Montague considered that the time
had come to re~organize the entire legal staff of the Canadian
Army Overseas,

o4, Therefore, on 20 Oct 44, he sent a personal letter to
Brigadier R.J. Orde, Judge-Advocate-~General, Department of
National Defence, suggesting that the J,A.G. Section should be
removed from under the D.A.G. and from C.M.H.Q. altogether, and
set up as a separate Office of the Judge-iAdvocate~General Canadian
Amy Overseas. (Ibid). Apparently, Brigadier Orde had advanced
such a suggestion to General Montague nearly a year -before, and
it was also in line with the positions of the Offices of the
Judge-Advocate~General at the War O0ffice and also in Ottawa,

Such an establishment would consolidate all existing legal .
appointments at C.M.H.Q., and at the headquarters of field formatl
and could be headed by Colonel W.i.I. Anglin (DJAG, C.M.H.Q.) as

& The legsal relationships respecting commend and discipline
between Canadian Army Oversoas and Assoclated Armed Forces
(Canadiagn, Commonwealth and Allied) is set forth in the
Appendix to Overseas R.0. No. 6350, :
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VeJehoG: Colonel T.G, Norris, M.C., would still serve as DJAG for
all Canadion troops sorving within 21 Army Group.

95, In his reply, date 2 Nov 44, Brigadior Orde stated that

he agreed "entirely with the whole preposal and will be preparocd

* 4o back 1t to the hilt if the same should bc submitted to N.D«H.Q.
and my viows are sought", (Ibid: Orde to Montague, 2 Nov 44).
General Montague then took the matter up with Hoodquarters, First
Canadian Army. Brigediecr J.F.i, Lister, D.A. & Q.M.C., who

replied, stated: "I would strongly recommend that we adopt this
system right oway", (Ibid: Montague to C.G.S., 19 Apr 45)., Steps
were thercforo taken aof C.M.H.4s to have an appropriate ostablishmert
dravn up. There were soveral unavoidable delays, howover, chief

of which,was the rovision required by the analgamation of the

legel staff of 1 Canadian Corps with that in North West Europe.
Finally, however, an establishmont of 45 Officers and 70 other

ranks was agreed to by all concerned and authorized by C.M.H.Qs
Administrative Order No. 49 of 23 “pp 45, Colonel Lnglin'a
appointment as V. ei.G. 2and promotion to Brigadier was subsequently
made effective from this datos. (Ibid: Tel AG 3521, Defensor to .
Carmilitry, Montague from Walford, 26 Jun 45)

06, An appendix to Overseas Routine Order No. 5740, dated

28 Lipr 45, detailed the Organization and Duties of the J.A.G. Staff,
The establishment, which was made effective from 1 Mar 45, provided
for a detachment at C.lM.H.Q« and two field detachments for employment
with Canadian troops under the command of 21 Army Group and
Hecdquarters C.R,U. An cessential feature of the new organization
was that personnel in each detachment were to constitute a pool,

and individual members could be moved and employed, on attachment

to & formation headguarters, as and where required from time to

time at the discretion of the J.,L.G., or his sonlor representetive

in the detachment. Members of the J.1.G, staff would have direct
access, where necessary, to commanders, principal staff officers
and heads of services in respect of legal advice or assistance
being rendered. As recommended the O0ffice of the Judge-iAdvocatc-
General was ncde entirely separate from the D.A.G. Branch and
reported direct to Genersl Montague in his other capecity as Chief
of Stnff, C.H.H-Q.

97 Since General Montague was himsolf covering off the
appointment of Chlef of Staff, that of a J.A.G. Canadian Army
Oversecas was left vacant slthough he intended to continue in

that appointments General McNaughton, as Minister of National
Defence, had concurred in such a step when General Hontague
succeeded General Stuert as Chief of Staff but had suggested
"would 1t not be best to hand over thlis detall to someone else
under your supervision so that your mind can be freed for the
larger matters." (Ibid: Tel GS 3093. Defensor to Canmilitry,
McNaughton to Montague, 1Y iAor 45), In fact General Mont

nad alroady .delegated all the routine and administrative work in
legal matters to Colonel Anglin and directed the new M.G.A. to
take over the function of confirming all but the most serious
courts~martial. Colenel Anglin had considered, howcver, that
General Montague should continue to sct as Judge-Advocate-General
because, in his view:

ssethe large body of Cdn troops overseas warrants no less

than & Judge of the Bench of Canada as the guardian of its
legal interests ond as the one rosponsible for sceing that
justice prevails in the administration of military law.

With yourself as our J¢L.G. we have somcone of the rank
end standing more than comparable to the principal legal
advisers in the British and Ameorican forces, I think it
most significant that in five years there has been no case
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that I recoll whoere a commandor, a court or an accused
did not accept your docision as fincl. This attitude,
now so well established, must be.of the greatest behefit
to commanders in the mointonance of discipline and
moroalc.

In this connection, I venture to add that our senlor
commrndors would prdbebly hot be proparod-to cecopt
a8 conclusive an opinion on the law from anyone othor

than yourself,
(Ibid: Anp;lin to .J.fl..G'-. 30 Nov 44.)

98, No. 1 Dot (A) Cdn J.A .G, Overseas functioned at C.MH.Qs
under the direct control of Brigadier Anglin, with Lt-Col D.D.
Carriek as his L.D.J.LsGs No. 2 Det (B) functioned in North-
Wost Europe while No. 3 Det (C) served within C.R.U. During
Lugust an Increment was added to No. 2 Det (B) to serve with
Cehie0sFs until its withdrawal from Germany. On 12 Dec 45
Brigadier Anglin vacated the appointment of V.J.A.G. to return

to Canada where he had been made o District Judge in Ldmiralty

of the Exchequer Court of Canada in and for the Admiralty District
of New Brunswick. His duties were taken over by Colcnel G.E.
Tritschler who had been commanding the detachment in North West
Europe.

99, This Report was' prepared by Capt J.M, Hitsman and was
based on work begun by Lt=Col G4F,G. Stanley and Major L.A, Wrinch
during 1944. Brigedier W..l,I, Anglin read paras 1l-91 in draft

and the subatance of his comments has been incorporated into

the present text.

'-)AUWJ

(CePe Stacey) Colonel
ctor, Historical Section




APFENDIX 'A? .
CHART SHOWING INITIAL DISTRIBUTICN OF JAGs STAFF, 21 ARMY GROUP

| HQ., 21 Army Group. B

Qe 2 Majors
D.J.A.G. - Brig.H.Scott Barrett, C.B.E., T.D. D.J.A.
A.D.J.A.G, - Lt.Col W, Blackhurst, 0.B.E,
| ' ‘
! i . : -
HQ.L of C I 2 Majors HQ., 2nd Army 1l Najor I HQ. 1st Canadian Army,
A.D.J.A.G, - Lt.Col D.,J.A. AD.J.A.G. - Lt.Col D.J.A. A.D.J.A.G, - Lt.Col
T.M. Backhouse,T.D. R.C. Halse {C,_que.
Sub=~Area H.Q. Corps P Y :
Captain Major HQ., Airborne IToops
_ ajor G. mal

Key:~ | = Legal Staff

= D.J.A. Staff

J.A.G, = Deputy Judge Advocate General.
A.D.J.A.G. = Assistant Deputy Judge Advocate General.
D.J.A. =~ Deputy Judge Advocate,



. . APPENDIX "B"
First Cdn Army
Standing Orders.

PLRT XV
THE FUNCTIONS OF THE DEPUTY JUDGE ADVOCATE GENERAL
LND HIS STAFF
Genoral

1. (a) The DJAG is the senior Canadian Legal Officer in the
Theetre of Operations and the ropresentative in 21 Army -
Group of the Judge Advocate General, Canadlian Army
Oversens, He is placed at Cenadian Section GHQ 1 Ech
21 A Gp in order that he may properly supervise all
Canadian Legal services in respect of troops' in 21 Army
Gp including those under GHQ and HQ L. of C.

(b) He is the chief Legal Advisor to the GOC-in<C First
Canadian f[rmy, to whom he hes direct access in respect
of legel matters., He has similar acceas to all
other Camds and Heods of Sorviecos,

(¢) He is responsible direct to the Judge Advocate General,
Canadian Army Overseas, in respect: of legal matters and
will make such reports and submit such matters to the
Judge Advocate CGeneral as may be required by the Judge ,
Advocate General.

Responsibilities in Respect of Legal Services

2 Subject to the direction of the Judge Advocate General, Canadian
Army Overseas, the DJAG is responsible in respect of Canadian Legal

services throughout 21 Armmy Group, and Forces in combination and
under command for:

(2) Advice to the GOC-in-C, First Canadian Army, Cormanders
GHQ and L. of C, troops and subordinate Commanders,
Staff Officers and Unit Officers.

(b) The.auperintendence of the administrafion of military
law and of legal aid.

(c) Ldvice on the framing of charges and on the collection
of evidence, particularly in cases of murder, manslsughter,
rape, fraud, theft, indecency, civil and other offences
of an unfamiliar kind or particularly grave character,.
He will be responsible for the approval on behalf of the

Judge Advocate General, Cenadian ‘rmy Overseas, of charge
sheets in such cases,

(d) issistdnce to Unit Commanders in the taking of summaries
of evidence in cases of a complox nature.

(e) The supplying of Judge Advocatesfor courts-martial, the
supervision of the exercise of their duties by them, and
the supplying of Prosoccutors in all GCsM, and in FGCsM

where charges in such FGCsM indilcate that an experienced
prosecutor 1s necessary.

: }f) Advising on matters leading up to the convening of courts-
: martial ‘

(g) The review of all proceedings with a view to seeing whether
they are regular and legal, and advice to confirming
authorities on pre-confirmation review of proceedings.



-ﬂ“

(h) Liaison on legal matters with Officers and other branches.

(1) In the event of 1t being ﬁecassa:y to quash proceedings,
the making of appropriate recommendations to the proper
military authority, and advice on pectitions.

(j) Observations on couwrts-martial proceedings and reparts
to the appropriate convening and confirming authorities,
Comiannders, presidents and members of courts-martial i
on irregularities which appear in tho conduct of proceedings.
He will make =21l directions to legal staff necessary so
that the attention of the propor authorities will be
drawn to any matters arising in connection with such
proceedings as affect miliftary discipline or the maintenance
of morale. '

(k) The recording and safe custody of rroceedings of courts-
martial and their transmission to C.l.H.Q.

(1) Ldvising on and performing duties in relation to matters
of legal or disciplinary neture when and as required so
to do,

(n) Adviee and assistance to Commanders, Staff and Unit
Officers in connectioh with important courts of inqulry,
particularly those involving the investigation of accounts
and fatal accildents.

r

(n) Instruetion in Military Laow,

(o) Liaison on legal matters with legal officers:of forces
in combination or serving with 21 Army Group.

(p) The general allotment of dutlos in respect of legel matters
to Canadian legal staff under 21 Army Group.

Legal Staff at Formation Headquarters

Se The representative at HQ First Canadian irmy of the DJAG is
the AJAG, He also has the right of direct acccess to the Army
Comd in respect of legal matters, He is responsible direct to
the DJAG and makes such reports to, and submits such matters to,
the DJAG as may be required by the DJAG.

In addition to the AJAG there is on the legal staff at HQ
First Cancdian Lrmy e British legal staff =zs follows:

ADJAG (Lt=Col) = (Brit) -1
Capt (Legel Staff) (Brit) - 1

The DJAG is represented at Corps by a DJA and an ADJA and at
each Div by an ADJA,

At Canadlan Section GHQ 2 Ech 21 Army Gp the leczal staff
consists of two DJAs attached from Cansdian Sec CHQ 1 Ech 21 A Gpe
Thesoe officers review all courts-martizl after confirmation and to
them proceedings are forwarded direct from formation Legal Officers.
At both Canadian Sec GHQ 1 Ech 21 A Gp and at 2 CBRG there are
ADJAs. The senior Legal Officer at each HQ has direct access to
the Comd of that HQ on legal matters. A Major, (legal staff),
and additional Le%al Officers as required may be provided from
21 Army Gpe. pool (Brit), for any British Corps under command.



Ll

w&ﬂ

The DJAs at Corps are available %o act as Juwige Ldvocates in
tho FPlold on courts-martial cascs on which Judge Advocates are
roquired, and to cssist whore assistanco is regquired because of
any extraordinary burden of work or in tne absonce of formation
Legnl. Officors., Thoy cre corried on Corps strength so that they
moy be recdily avallable for dubty as dircctoed by the DJIAG.

Status and Responsibilities of Formaticn Logual Officors

La Within thelr respective formaticns, formation ILegal Officers
will have status similer to that of the DJiG. Subject to the
direction of tho DJAG they will have rosponsibilitios similar,
within thoilr own spheros; to the responsibilitios of the DJAG save
in rospact of tho Revliow of proccedings, rccommendafions as to
quashing, advice on petitionas ond the alloiment of duties of othor
Logel 0fficdrs, They will bo bound by tho diroctions and rulings

of tho Judge Ldvocate General, Conadian Army Oversoazs, ond tho DJAG.

Logel Advico

Se Tho legel advice of the logal stuff in the field will bo
followecd subjoct to appeal from such advice to the DJAG. If a
Cormandor quostions any ruling of the DJAG and desires tho scmo
to be submitted to tho Judgo lAdvocate General, Conadian Army
Ovorsoas, tho DJAG will moke a subnission accordingly, forwerding
copies of cll reolevant torrcspondence. Where such questionod:
ruling involvea tho non-confirmation of a finding or scentonce«in
whole or in parteconfirmction should be withheld pending the
docision of tho Judge lLdvocato Gonoral, Cunadion JArmy OverscoSs
Similarly, wvhere such ruling involves-in whole or in part-a
quashing of findings or scntence or o romission of the sentence

a "suporior military acuthority" under AL 57.L should place the
soentonce in suspension pending such declslon of the Judge {dvocate
Genornle The submission made by the DJLG in such czses will bo
made by the quickest possible means consistont with gotting all
the facts before the Judge Ldvocate Genoral.

Judge Advocates

6 Tho rosponsibility for the supervision of courts-martial lies
with the Judge Advocate Generzl, Canadian ..rmy Overseas, and with
the DJAG as his representative.s Such responsibility connctes
control of the appointment of Judge .ldvocates,

Judge Jfidvocate will not be appointed %o sit on Courts scove
such as may be deputed or nominated by tho Judge Advoeate General,

.

Canadian .rmy Overseas, or his roproscntativo in the theatro,.
Intogration of British and Canadian Legal Staffs

7s Becausc of the fact thot the differonces betwcen British and
Canadian Militory Law arc slight, ond in genoral involve only
cortain matters of detcil it hos beon poszible to astabliish a
complote and practical working intogration of British ond Cancdlan
logal staffs at HQ First Conadian lremy, but without formal sanction.
The ADJAG (Brit), roports direct in rocpech of legal mathors, to

the DJAG (Brit), 21 Army Group, whore the LJAG [Gdn) reports to the
DJLG Canodien Sec GHQ 1 Ech 21 L Gp.

Where formal action on behalf of *he Judge ..dvocotc General (Brid),
38 roquirod, o.g. the approval of charge shecots involving British
porsonnel, such ection is taken by the ADJCE (Bris). Save in respect
of such matters and in respoct of mattors of detall whoroin action
by British logal officors 1s restrictcd by the DJLG (Brit), officeors
of olther sorvice carry out thoir dutics in respoct of =il troops
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undor comnond HQ First Conadlon fomy, whothor such troops be

British or Canadian.

Responsibilitics in rospect of Adulnlstrative Mettors
8. (a) Legal Officors will not normally be roquired to porform

duties other than those folling within the scope of tho
legal sorvice. Wherce poasible, howecver, they will give

all reasonablc assistance to the "AL" staff, provided that .
the cfficient performance of their logel duties 18 not 5
theroby interfered with.

(b) Inasmuch &8 Legal Staff personnel perform duties which
are tochniczl, and o5 tho supply of such personnel in
the field is strictly limitod, Commanders should before
initiating any, actlon which 1s likely to result in a
change in personncl, refor the mattor through normal
channels to the O0fficor i/c Conoadian Sec GHQ 1 Ech 21 4
Gp in order that the matter moy be roferred to tho Judge

“Advocate Genersl or the DILG (as the JAG mey direct) for
his remarks.

(¢) The number of Legal Staff personnel available is limited,
and it is necessary that they be maintained in a pool for
duty whoreo they will beat scrve the interests of the

Service. It should be rocognized, therecfore, that it

may be necessary to intorchango Legal personnel from time
to time as mey best sorve tho Cancdian Military Forces
in the field es a vholec, Commznders should be prepared
to co=operate with the responsible Legrl Officers in this
respect in an effort to onsure the maximum efficicney in
the servico., In particular i1t is desirable that appointments
and promotions affocting other rank Legal Staff personnel

be not made without reforsnce thrcugh normal channels to
the DJLG.

(d) 48 in the interests of the cdministration of military
Justice it is necessory that disciplinary nmatters be
attended to and courts-marticl be completed and forwarded’

without delay, it is of the utmost importance that Coamane

ders onsure thaot formetion Logal Officers be given adequate

equipment and transport for the officient performance of
their duties.

Channels of Comrmunication

9. Chamnels of commnlcatlon will, in respect of legal matters
be thrgugh legal channels, otherwise they will be through command
channels.

10, The Directive - Legdl Staff - CM Drill - of 15 Dec 1943 (106/
Army HQ/1/3) is cancelled,



