
A HISTORY OF NATIVE CLAIMS PROCESSES IN CANADA 

1867-1979 

Prepared by 
Richard C. Daniel, 

Tyler, Wright & Daniel Limited, 
Research Consultants 

for 

Research Branch, 
Department of Indian. & Northern Affairs. 

February 1980. 

CPublished under the authority of the 
Hon. John C. Munro, P.C., M.P., 
Minister of Indian Affairs and 
Northern Development, 
Ottawa, 1983. 

QS-3293-00D-EE-Al 
/ 

Cette publication peut aussi etre obtenue 
en franc;ais. 

3 
GDtrGoCS. 
COvvl ::L 

TnfS,7 
/-lSi? 
c.:L 



A HISTORY OF NATIVE CLAIMS PROCESSES IN CANADA 
1 8 6 7  - 1 9 7 9  

Table o f  Contents 

_,"- 

,' INTRODUCTION 
. . , 

> P A R T  ONE: NATIVE CLAIMS I N  CANADA, 1 8 6 7 - 1 9 6 9  
'. ? 

CHAPTER ONE T r e a t i e s  of the  N o r t h w e s t ,  
1871-1930 

CHAPTER TWO N o r t h w e s t  ~ k t i s  C l a i m s  

CHAPTER THREE C o m p r e h e n s i v e  C l a i m s  i n  B r i t i s h  
C o l u m b i a ,  1871-1945 

CHAPTER FOUR The B o a r d  of A r b i t r a t o r s  and the 
M i s s i s s a u g a s  of the C r e d i t  

CHAPTER F I V E  T h e  C h i p p e w a  and M i s s i s s a u g a  
T r e a t i e s  of 1 9 2 3  

CHAPTER SIX. The O k a  Indians vs. the  S e m i n a r y  
of S t .  Sulpice 

CHAPTER SEVEN C l a i m s  A g a i n s t  t he  U n i t e d  States 

CHAPTER EIGHT The S t .  P e t e r ' s  R e s e r v e  C l a i m s  

CHAPTER NINE The S i x  N a t i o n s  Indians and the 
G r a n d  R i v e r  N a v i g a t i o n  Company  

CHAPTER TEN A p p r o a c h e s  t o  N a t i v e  c l a i m s ,  
1945-1969 

FOOTNOTES for PART ONE 

C h a p t e r  O n e  

C h a p t e r  Two 

C h a p t e r  T h r e e  

P a g e  - 

i v  

- iii - 

P a g e  - 

FOOTNOTES for  PART ONE ( c o n t . )  

C h a p t e r  F o u r  166 

C h a p t e r  F i v e  168 

C h a p t e r  Six 1 7 2  

C h a p t e r  Seven 1 7 4  

C h a p t e r  E i g h t  180 

C h a p t e r  N i n e  185 

C h a p t e r  T e n  188 

PART TWO: NATIVE CLAIMS PROCESSES: A REVIEW OF ISSUES AND ALTERNATIVES 

CHAPTER ELEVEN N a t i v e  C l a i m s  P o l i c i e s  and 
Processes, 1867-1969 193 

CHAPTER TWELVE N a t i v e  C l a i m s  P o l i c i e s  and 
P r o c e s s e s ,  1969-1979 2 1 9  

CHAPTER THIRTEEN Looking at  A l t e r n a t f v e s  2 3 3  

FOOTNOTES for PART TWO 

C h a p t e r  E l e v e n  2 4  5 

C h a p t e r  T w e l v e  2 4 7  

C h a p t e r  T h i r t e e n  2 48 
# 

- ii -

A HISTORY OF NATIVE CLAIMS PROCESSES IN CANADA 
1867 - 1979 

Table of Contents 

,," ,". 

/[NTROPUC,TION 

" I'AR,T, ONE: NATIVE CLAIMS IN CANADA, 1867-1969 
,,10 i 

CHAPTER ONE 

CHAPTER TWO 

CHAPTER THREE 

CHAPTER FOUR 

CHAPTER FIV'E 

CHAPTER SIX-

CHAPTER SEVEN 

CHAPTER EIGHT 

CHAPTER NINE 

CHAPTER TEN 

FOOTNOTES for 

Treaties of the Northwest, 
1871-1930 

Northwest M~tis Claims 

Comprehensive Claims in British 
Columbia, 1871-1945 

The Board of Arbitrators and the 
Mississaugas of the Credit 

The Chippewa and Mississauga 
Treaties of 1923 

The Oka Indians vs. the Seminary 
of St. Su1pice 

Claims Against the United states 

The St. Peter's Reserve Claims 

The Six Nations Indians and the 
Grand River Navigation Company 

Approaches to Native claims, 
1945-19.69 

PART ONE 

Chapt"r One 

Chapter Two 

Chapter Three 

iv 

1 

15 

27 

56 

63 

77 

84 

104 

122 

131 

156 

159 

161 

. . . iii 

~ 
',,: 

-·iii -

I'age 

FOOTNOTES for I'ART ONE (cont.) 

Chapter Four 166 

Chapter Five 168 

Chapter Six 172 

Chapter Seven 174 

Chapter Eight 180 

Chapter Nine 185 

Chapter Ten 188 

I'ART TWO: NATIVE CLAIMS PROCESSES: A REVIEW OF ISSUES AND ALTERNATIVES 

CHAPTER ELEVEN 

CHAPTER TWELVE 

Native Claims Policies and 
Processes, 1867-1969 

Native Claims Policies and 
Processes, 1969-1979 

CHAPTER THIRTEEN Lookirtgat Alternatives 

FOOTNOTES for PART TWO 

Chapter Eleven 

Chapter Twelve 

Chapter Thirteen 

193 

219 

233 

245 

247 

248 

iv 

r 
" Ii 

I" 
" 
I 
:[, 

!~', 

:~ , 

!: 
't. ~ , 
r" 
ii' 



- iv -

Introduction 

This historical backgroUnd paper is about the various processes 

and mechanisms used by government since Confederation in an attempt to 

resolve native, claims. It is a survey, not a definitive study, to try to 

understand why certain claims arose, how these were put forward for sett1e-

ment, government'S response to them, and the ultimate success of the settle-

ment. It is intended for the general reader, either native researcher, 

government official, academic or student, who wishes to gain some informa-

tion and insight on native claims. 

The report is divided into two sections. The first 'contains various 

"case studies" and the second, an analysis based on the historical facts 

presented in each stud.y. The case study approach, of course, has drawbacks 

and limitations. The ela,ims selected for analysis where chosen to give 

concrete examples of the various claiins issues, and types of settlement 

processes and DlechanislIls.", Of course, there are, and have 1?een other examples, 

but these were selected as being the best for the purposes of this study. In 

addition, some research constraints were imposed by the availability of, docu-

mentation and time factors. 

Since the emphasis in this' report is on claims settlement processes and 

mechanisms, the cases have be'en developed only so far as to provide sufficient 

historical background to understand what each claim was about. Thus 'some 

such as the c'omprehenSive B.C. claims (which cover 100 year!" a 

mu1titude of complex issues, arid. many mechanisms) are examined to a greater 

• ._ e.· V. 

- V - , 

extent than are, for example, the St. Lawrence Seaway claim or the Oka claim. 

For the chapter dealing with "Indian Treaties", researchers 

interested in further historical information may consult Indian Treaties 

in Historical Perspective, a report prepared by Ron Maguire of the Treaties 

and Historical Research Centre. 

, A word shou1dbe said about the terms "~pecific claims" and 

"comprehensive, claims" which are used for convenience and consistency 

throughout the report. Prior to August 1973, the Department of 

Indian Affairs did not dif£erentiateamong types of "claims". Then on 8 

August 1973, following the Nishga decision in the Supreme Court of Canada, 

the Minister of Indian and Northern Affairs announced the GovernDlent's 

policy on claims of Indian and Inuit people. 

This policy stated two things. On the one hand, it reaffirmed a 

long-standing Government policy that, lawful obligations to Indian people 

must be met: the Government would continue to deal with grievances that 

Indian people might have about the Government's administration of Indian 

lands and other assets under th,e various Indian Acts and Regulations, and 

those claims that might exist with regard to the actual fulfilment 

interpretation of the Indian 

were descri~he policy 

/ 

treaties. Claims based on these grievances 

statement as "specific claims". 

At the same time, however, the statement also indicated the Government's 

willingness to negotiate settlements with native groups in those areas of 

. . . vi·, 
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Canada where any native rights· based on traditional use and occupancy had 

not been extinguished by .treaty or superseded by law. While this native· 

interest has never been definitively recognized or defined in Canadian law, 

it relates to traditional native usage and occupancy of land in these areas 

(the Yukon, Northern Quebec, most of British Colunibia and the Northwest 

Territories). The policy recognized that non-native occupancy of this land 

had not taken this interest into account, had not provided compensation for 

its gradual erosion, and had generally excluded native people from benefit-

ing from developments that might have taken place as a result of non-native 

settlements.. Claims that native people might make on this basis were termed 

II Comprehensive -claims ". 

Although the emphasis of this report is on claims settlement processes 

and mechanisms, many important theme~ and variables which affect the outcome 

of settlellients are raised but often not dealt with in. depth, for example: 

the role of Indian organi.i!ations;:federal-provincial relations; the impact 

of personalities,be they public serVants, lawyers, or politicians; domestic 

economic conditions; resource developments;and international affairs. Indeed 

one very important theme, the waygoverrtlllent has interpreted its "trust" 

responsibility in various claims situations could be further investigated. 

This task we leave to the various native research associations, academics, 

and students. 

A word should also be said about documentary sources for those 

interested in pursuing. further·resear2h. The footnotes for each chapter, 

which appear at the end of the first and second sections, provide citations 

- vii. --

for basic research •. Additional primary material is available in the 

RG10 Indian Affairs Records located at the Public Archives of Canada, 

Ottawa, and,of course,in various provincial archives and libraries. Other 

research material can be located on current Indian Affairs Departmental 

files; in the holdings of the Treaties and Historical Research Centre, Hull; 

and in the CIRC collection now housed with the National Library of 

Canada. 

This report was researched and written by Mr. Richard Daniel of 

Tyler, Wright & Daniel Limited, Research Consultants, under contract to 

the Research Branch, PRE Group. The views expressed herein are those of 

the author and not necessarily those of the Department. 

/ 

JohnF. Leslie, 
Chief, 
Treaties and.Historical 

Research Centre. 
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CHAPTER ONE 

Treaties of the Northwest, 1871-1930 

The significance in government policy and in law of Canada's 

post-Confederation Indian treaties has long been the subject of diverse 

interpretations. However" to the extent that they were intended to 

give recognition to certain Indian interests in land,. to provide compen-

sation for the effects of settlement of a particular territory, or to 

create a general agreement between the Crown and various Indian tribes 

as to their future relationship, the treaties ,can be seen as a mechani~m 

for the settlement of comprehensive claims. We will not attempt .to deal 

with the details of each treaty separately here, but rather attempt to 

sketch the origins of the government's policy and to abstract what 

common features the treaties_may have possessed as claims settlement 

mechanisms. 

With the surrender of Rupert's Land by the Hudson's Bay company 

in 1869 and the admission of both Rupert's Land and the North-Western 

Territory into Canada the following year, the infant Dominion inherited 

responsibility for dealing with Indian tribes of whom its officials had , 
little familiarity. The Imperial Order in Council giving effect to the 

transfer stipulated in Article 14 that: 
/ 

Any claims of Indians to compensation for lands 
required for purposes of settlement shall be 
disposed of by the Canadian Government in com
munication with the Imperial Goverment; and the 

2 



States  of America posed serious th rea t s  t o  the Canadian claim of sovereign- 

Prior t o  the t ransfer ,  the Government of Canada had provided assurances t y  over the region. There were reports t h a t  the Indians of Assiniboia 

t ha t  a l l  such claims would be ".consi~dered alid s e t t l e d  i n  conformity (as the t e r r i t o r y  coirered by Lord Selkirk 's  grant was known), were dis- 

with the equitable pr inciples  which have uniformly governed the Br i t i sh  turbed by the intrusion of s e t t l e r s  and by the "sale",  without t h e i r  con- 

Crown i n  i ts  dealings with the aborigines."' The Royal Proclamation of Sent, of the Hudson's Bay company lands, and t h a t  Indians of the Lake of 

the Woods region were unwilling t o  grant a right-of-way f o r  the  proposed ! 1763, although it did not apply t o  Hudson's Bay Company lands, had s e t  
I 

1 out the bas i s  of such "equitable principles" i n  i t s  requirement t h a t  any "Dawson Route" without some compensation for  t h e i r  aboriginal t i t l e . 7  In 

3 ,  
purchase of Indian lands by a ~ r i t i s h  colony be carr ied out  a t  some the winter of 1868-1869, four Cree and Saulteaux Chiefs of Assiniboia and 

public Meeting o r  Assembly of the ... Indians" held for  the purpose of g lands t o  the  west had reached an agreement among themselves on the geographic 
P h 

such purchase.3 A number of I+an t r e a t i e s  had been signed i n  Br i t i sh  boundaries of t h e i r  respective aboriginal claims, a c lear  indication tha t  

North America including the Robinson Treaties with Indians north of they expected negotiation of the claims following the impending p o l i t i c a l  

Lakes Huron and Superior, i n  1850,' and the 1862 Manitoulin Island changes.' Then, during the succeeding s m e r  a representative of the Hudson's 

Treaty. Even i n  the  area now added t o  Canada, Lord Selkirk purported Bay Company had persuaded the Saulteaux Band of the Portage La P ra i r i e  region 

t o  have negotiated a ereaty i n  1817 for  the purchase of lands bordering t o  permit settlement on a portion of i t s  lands only by giving assurances t h a t  

the  Red and Assiniboine ~ i v e r s . ~  If it wished t o  look somewhat fur ther  a more permanent agreement woulh be negotiated within three years. 9 

a f i e ld  for  examples, thq  Government of Canada had the American experience 

of the treaty-making process t o  draw upon. 
, , 

The Canadian government was unaware o r  unimpressed with such 

The Canadian t r ea ty  policy was perhaps influenced l e s s  by such indications of Indian in t e r e s t  i n  some form of t r ea ty  and consequently 

pr inc ip les  and precedents than by the prac t ica l  d i f f i c u l t i e s  of maintain- its intended Lieutenant-Governor for  the ~or th-wes t ,  William McDougall, 
~ ~ 

I 
ing peace with the. Indians while s e t t l i n g  the West. The turbulent events was given no def in i te  t r ea ty  policy when he s e t  for th  on h i s  i l l - f a t ed  

of 1869 and 1870 had demonstrated tha t  there  was much more t o  western journey t o  Fort  Garry i n  1869. Instead he was merely inst ructed t o  

expansion than the negotiation of formal agreements among the ~ r i t i s h  and "report upon the s t a s  of the Indian t r i bes  now i n  the Ter r i to r ies ,  

Canadian governments and the Hudson's Bay Company.  isc content among the t h e i r  numbers, wants and claims, the system heretofore pursued by the 

~ i . t i s  of Red ~ i v e r a n d  the aggressive westward expansion of the United Hudson's Bay Company i n  dealing with them, accompanied by any suggestions 

. . .  3 
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company 9hall be reLieved of all responsibility 
in respect of t)1em~ 1 ' , 

Prior to the transfer, the Government of Canada had provided assurances 

that all such claims would be "'considered, and settled inconformity 

with the equitable principles which have uniformly governed the British 

Crown in its dealings with the abcrigines. ,,2 The Royal Proclamation of 

1763, although it did not apply to Hudson's Bay Company lands, had set 

out the basis of quch "equitable p:dnciples" in its requirement that any 

purchase of Indian lands by a British colony be carried out "at some 

public Meeting or I\,ssernbly of the ..• Indians" held for the purpose of 

such purchase. 3 A number of Indian treaties had been signed in British 

North America including the Robinson Treaties with Indians north of 

Lakes Huron and Superior, in 1850,4 and the 1862 Manitoulin Island 

Treaty. 5 Even in the are,a now added to Canada, Lord Selkirk purported 

to have negotiated a ~reaty in 1817 for the purchase of lands bordering 

the Red and Assiniboine Rivers. Go If it wished to look somewhat further 

afield for examples, th~ Government of Canada had the American experience 

of the treaty-making process to draw' upon. 

The canadian treaty pol:i,cy was perhaps influenced less by such 

principles and precedents than by the practical difficulties of maintain-

ing peace with the Indians while settling the West. The turbulent events 

,?f 1869 and 1870 had demons,trated that there was much more to western 

expansion than the negotiation of formal agreements among the British and 

Canadian, governments and th,e Huds.on,' s Bay Company. Discontent among the 

Metis of Red River and the aggressive westward expansion of the united 

3 
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States of America posed serious threats to the Canadian claim of sovereign-

ty over the region. There were reports that the Indians of Assiniboia 

(as the territory covered by Lord Selkirk's grant was known), were dis-

turbed by the intrusion of settlers and by the "sale", without their con-

sent, of the Hudson's Bay Company lands, and that Indians of the Lake of 

the Woods region were unwilling to grant a right-of-way for the proposed 

"Dawson Route" without some compensation for their aboriginal title. 7 In 

the winter of 1868-1869, four Cree and Saulteaux Chiefs of Assiniboia and 

lands to the west had reached an agreement among themselves on the geographic 

boundaries of their respective aboriginal claims, a clear indication that 

they expected negotiation of the claims following the impending political 

changes. 8 Then, during the succeeding summer a representative of the Hudson's 

Bay Company had persuaded the Saulteaux Band of the Portage La Prairie region 

to permit settlement on a portion of its lands only by giving assurances that 

a more permanent agreement would be negotiated within three years.9 

The Canadian government was unaware or unimpressed with such 

indications of Indian interest in some form of treaty and consequently 

its intended Lieutenant-Governor for the North-West, William McDougall, 

• was given no definite treaty policy when he set forth on his ill-fated 

journey to Fort Garry in 1869. Instead he was merely instructed to 

"report upon the state of the Indian tribes now in the Territories, 

their numbers, wants and claims, the system heretofore pursued by the 

Hudson's Bay Company in dealing with them, accompanied by any suggestions 

. 4 
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you may desire ,to offer with ):"eference to their protection, and to the 

improvement of their condition." 1 0 McDougall failed to establish a 

government at Fort Garry and had few contacts with the Indians aside 

from his attempts to ~in their support for an assault, which never 

materialized, against the provisional Metis government. II 

Since there was a growing prospect that troops might have to be 

transported over the Dawson Route, Robert Pithei, a retired H.B.C. trader, 

was sent with presents in January of 1870 to meet with the Saulteaux at 

Fort Frances in an attempt to counteract any Metis influence and to inquire 

as to the Indians' e~pectations of a treaty. As a consequence of his 

optimistic report, the Member of Pa.rliament for--Sault St;.- Ma.rie, w~myss 

M. Simpson, was commissioried to meet these Saulteaux in June to secure a 

right of passage fOT the soldiers. His proposal for such a limited 

agreement was met with contempt and a counter-proposal from the Indians 

for a comprehensive treaty, which Simpson was not prepared to consider. 12 

That same year,the Metis of Red River reached agreement with 

Canada for the creation of the new Province of Manitoba and troops were 

dispatched, followed by Lieutenant-Governor Adams G. Archibald, to 

establish the new government. Archibald was immediately confronted with 

demands for treaty negotiations with the Indians of Assiniboia, and in 

September of 1870 was informed I;>y Joseph Howe, Secretary of State for 

the Provinces, of the desirability "of, arriving at an early settle-

ment upon some definite and satisfactory basis of all matters affecting 

5 
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the right or claims of the Indian tribes. ,,13 Concernep that the task 

of determining which tribes might cla'm r'ght's h' h .. ,-. ~ ~ over w ~c ,terr1tories 

could be awkward, Archibald informed both Howe, and the Indians that the 

treaty negotiations would not be possible until the spring of 1871. 

Meanwhile, in his capacity as Lieutenant-Governor of the North-West 

Territories, he had sen~ __ William Butler on a four-month journey through 

the Saskatchewan country to report on the Indians with a view to making 

treaties with them}4 The federal, government had also . d rec;lve a report 

from Surveyor Simon J. Dawson recommending treaty negotiations with the 

,Saulteaux of Fort Frances .15 

On 31 March 1871, Sir John A. Macdonald informed Archihald that 

he had recommended Wemyss Simpson as Treaty commissioner but that "all 

matters of principle, an all Treaties etc., etc. should of course'be 

on your joint report and rat ied by the Governor General in Council. ,,16 

Instructions were issued to Sim son to first negotiate the Fort Frances 

treaty then proceed to Manitoba where Archibald could lend assistance, 

and finally. "enter upon your duties as sole Commissioner with the 

Indian Tribes to the West of the P-ov'nce.,,17 p. h ~' ~ It er and Dawson were 

appointed Commissioners along with S'mpson for th F t ~ e or Frances negotia-

• tions. Precise details of the boundaries and terms of the proposed 

treaties were left to the judgement of the Lieutenant-Governor and the 

Commissioners, the/government being content to exhort them to minimize 

the commitments of gratuities and ~nnuities, as in Howe's instructions 

to Simpson regarding the Fort Frances treaty: 

6 



I A s  opinions vary very much a s  t o  the extent of 

be given. The powers entrusted t o  you are  large,  
and they should be used with constant reference 
t o  the responsibil i ty which the Government owes 

Archibald, Simpson, and Dawson agreed tha t  two t r e a t i e s  should 

be made for the extinction of the Indian t i t l e  to  Manitoba,one including 

the land within the province and some timber grounds t o  the eas t  and north, 

and the second covering a large t r a c t  of land t o  the west of Portage La 

I p l i e s  entrusted t o  your charge. I t  should there- Prair ie .  Apparently, they agreed t h a t  no e f f o r t  should be made t o  sign 
for  be your endeavour t o  secure the session [ s ic ]  
of the lands upon terms a s  favourable a s  possible 

i 
t r e a t i e s  for  more westerly' lands t h a t  summer.*l Here they were more success- 

t o  the Government, not going a s  f a r  a s  the maximum 
sum hereafter named unless it be found impossible 

18 
fu l ,  signing what came t o  be known as  Treaty 1, o r  the Stone Fort Treaty, 

t o  obtain the object fo r  a l e s s  amount. 
on 3 August 1871 and Treaty 2 ,  o r  the Manitoba Post Treaty, on 2 1  August 

~ 
Archibald had made a study of t r e a t i e s  of the ear ly  Nineteenth Century 

1871. Plans fo r  a t rea ty  covering the lands between Manitoba and Lake 
in  what is now Southern Ontario, and a number of American t r e a t i e s  which 

Superior were not realized u n t i l  October 1873,when Treaty 3,  o r  the North- / 

had gone beyond the usual provisions of annuities and reserves t o  include 
west Angle Treaty, was signed by the new Lieutenant-Governor of Manitoba 

promisesof education, agr icul tural  assistance,  and hunting and f ishing 
and the North-West Terr i tor ies ,  Alexander Morris. The remainder of the 

supplies. Simpson was probably not a s  well versed i n  such precedents 

" f e r t i l e  be l t "  of the p ra i r i e s  and much of what i s  now Northern Manitoba 
but had been given some rather  meagre information concerning the Robinson 

;.a was covered by four additional t r e a t i e s  i n  four successive years, 1874-1877. 
Treaties of 1850. l9 

In each case the principal representative of the Crown was the Lieutenant- 

Governor of the North-West Terr i tor ies  (Alexander Morris for  Treaties 4, 5, 
Simpson and h i s  fellow Comissioners f a i l e d  t o  sign a t reaty a t  

i 
22 and 6, and David Laird fo r  Treaty 7 ) .  

Fort Frances. Although they at t r ibuted t h e i r  f a i lu re  t o  the outbreak of . . 
disease and t h e i r  desire  t h a t  :the Indians should have time t o  deliberate 

This treaty-making process which had become an integral  par t  of 
upon the terms offered, it is probable t h a t  the Indians were not pre- 

the settlement of the West was revived from 1899 t o  1930 when pressures ! 

pared t o  accept the offer  of reserves and annuities i n  exchmge for  the 
! 

d 

I or sett lementand mineral development began t o  open northern front iers .  
surrender of t h e i r  t e r r i t o r i a l  Promising t o  return the 

The northern t r ea t :  
, I 

followins year for  a &re concrete discussion of t reaty terns,  and con- 

Commissioners were d 
be no interference w i t h  t rave l le rs ,  Simpson and Dawson proceeded on t o  

Fort Garry, arrivi'ng on 16 July. 

woul 

ies differed in  many respects from the p ra i r i e  t r e a t i e s  , 1 

although t h e i r  writfen terms were c lear ly  modelled upon the l a t t e r .  

rawn almost exclusively from within the Department 
1 1  

of Indian Affairs: David Laird (Indian Commissioner fo r  the North-West), : I  

( ( 
! I  

. . .  8 
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As opinions vary very much as to the extent of 
arable land from which any incoroe may be derived, 
the Government must depend very largely upon the 
exercise of your judge~ent in fixing the price to 
be given. The powers entrusted to you are large, 
and they should be used with constant reference 
to the responsibility which the Government owes 
to Parliament and to the country for the judicious 
and economical expenditure of the funds and sup
plies entrusted to your charge. It should there
for be your endeav.our to secure the session [sic] 
of the lands upon terms as favourable as possible 
to the Government, not going as far as the maximum 
sum hereafter named unless it be found impossible 
to obtain the object for a less amount. 1S 

Archibald had made a study of treaties of the early Nineteenth century 

in what is now Southern Ontario, and a number of American treaties which 

had gone beyond the usual provisions of annuities and reserves to include 

promises. of' education, agr.icultural assistance, and hunting and fishing 

supplies. Simpson was probably not as well versed in such precedents 

but had been given some rather meagre information concerning the Robinson 

Treaties of 1850. 19 

Simpson and his fellow Commissioners failed to sign a treaty at 

Fort Frances. Although they attributed their failure to the outbreak of 

disease and their desire that the I!1dians should have time to deliberate 

upon the terms offered, it is probaple that the Indians were not pre-

pared to accept the offer of reserves and annuities in exchange for the 

surrender of their territorialrigh:ts. 2 0 Promising to return the 

following year for a more concrete :discussion of treaty terms, and con-

tent, for the time being, to-have,received assurances that there would 

be no interference with travellers, .Si~pson and Dawson 'proceeded on to 

Fort Garry, arriv:i:ng on 16 July. 

. . • 7 
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Archibald, Simpson, and Dawson agreed that two treaties should 

be made for the extinction of the Indian title to Manitoba,one including 

the land within the province and some timber grounds to the east and north, 

and the second covering a large tract of land to the west of Portage La 

Prairie. Apparently, they agreed that no effort should be made to sign 

treaties for more westerly lands that summer.21 Here they were more success-

ful, signing what came to be known as Treaty 1, or the Stone Fort Treaty, 

on 3 August 1871 and Treaty 2, or the Manitoba Post Treaty, on 21 August 

1871. plans for a treaty covering the lands between Manitoba and Lake 

Superior were not realized until October 1873,when Treaty 3, or the North-

west Angle Treaty, was signed by the new Lieutenant-Governor of Manitoba 

and the North-West Territories, Alexander Morris. The remainder of the 

"fertile belt" of the prairies and much of what is now Northern Manitoba 

was covered by four additional treaties in four successive years, 1874-1877. 

In each case the principal representative of the Crown was the Lieutenant-

Governor of the North-West Territories {Alexander Morris for Treaties 4, 5, 

and 6, and David Laird for Treaty 7).22 

This treaty-making process which had become an integral part of 

the settlement of the West was revived from 1899 to 1930 when pressures 
, 

of settlement and mineral development began to open northern frontiers. 

The northern treaties differed in many respects from the prairie treaties 

although their written terms were clearly modelled upon the latter. 

Commissioners were drawn almost exclusively from within the Department 

of Indian Affairs: David Laird (Indian Cornmissio!1er for the North-West), 
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and J . A . J .  McKenna (Private Secretary t o  the Minister) for  Treaty 8 of action there was a high probabili ty of Indians engaglng in  isolated,  o r  

1899 and 1900; Duncan Campbell Scott (Chief Clerk and Accountant) and perhaps organized, ac t s  of violence against  s e t t l e r s .  27 

Samuel Stewart (Chief Clerk and Assistant Secretary) for  Treaty 9 of 

1905 and 1906; J . A . J .  McKenna for  Treaty 10 of 1906; and H.A. Conroy Following the negotiation of the f i r s t  p ra i r i e  t r e a t i e s  i n  1871, 

(Inspector) for  Treaty 11 of 1921 and 1922. The exceptions t o  t h i s  l i t t l e  consideration was given t o  a l ternat ive means of dealing with 

pattern were the appointment of J . H .  Ross of the Northwest Ter r i to r ies  Indian claims, although the timing of each presented some d i f f i c u l t  

Executive Councll t o  the Treaty 8 Commission and t h a t  of D.G. MacMartin decisions. Archibald foresaw the likelihood t h a t  the f i r s t  two t r e a t i e s  

t o  represent the Province of Ontario on the Treaty 9 Conunission. By a s t a tu t e  would establ ish a policy precedent from which it would be d i f f i c u l t  t o  

passed i n  1894 Canada had agreed tha t  any future t r e a t i e s  within Ontario depart : 
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boundaries would require the concurrence of the province, and the appoint- 

ment of MacMartin was made a condition f o r  such c o n c u r r e n ~ e . ~ ~  

Not a l l  of these eleven numbered t r e a t i e s  were made in  response 

make the claims any l e s s  r e a l  o r  urgent. In the r r  most generallzed form, 

the i n i t i a l  demands were simply fo r  d i rec t  negotiations with represen- 

t a t i v e s  of the government p r io r  t o  widespread settlement o r  surveys, 

although a s  knowledge of e a r l i e r  t r e a t i e s  was gained t h i s  usually 

took the form of a demand f o r  a "treaty."26 More often than not, the 

government's decision t o  negotiate a t rea ty  was taken against  a back- 

. . .  9 

I look upon the proceedings, we a r e  now 
in i t i a t ing ,  a s  important i n  t h e i r  bearing 
upon our re la t ions t o  the Indians of the 
whole continent. In fact ,  the terms we 

I 1 now agree upon w i l l  probably shape the 
arrangements we sha l l  have t o  make with a l l  
the Indians between the Red River and the 
mcky Mountains. 2 8 

t o  c lear ly  ident i f iable  Indian claims. Generally the Orders i n  Council . ,. 
Some support f o r  t h i s  viewwas supplied a t  the Treaty 2 negotiations 

authorizing the t r e a t i e s  made no reference t o  any specif ic  demands of 
where it was found t h a t  the Indians "Ead no special  demands t o  make, 

the Indians but i n  some cases c i ted  conditions which were l i ke ly  t o  

but having a knowledge of the former t rea ty ,  desired t o  be dea l t  with 
"unsettle and exci te  the Indian minduz4 o r  which tended t o  make them 

in  the same manner and on the same terms."29 Alexander W r r i s  attached 
" t ~ r b u l e n t . " ~ ~  The lack of any formal presentation, however, did not 

. . - . .  .. . . equal importance t o  the f i r s t  t rea ty  he negotiated, Treaty 3 :  

This t r ea ty  was one of great  importance, a s  
it not only tranquilized the large Indian 
population affected by it, but  eventually 
shaped the t e rmsbf  a l l  the t r e a t i e s ,  four, 
f ive,  s ix ,  and seven, which have since been 
made with the Indians of the North-West 
Ter r i to r ies  - who speedily became apprised 
of the eoncessions which had been granted t o  
the Ojibbeway nation. 30 

ground of reports from its own agents which indicated t h a t  f a i l i n g  such Treaty 1 and  rea at^ 2 offered reserve lands t o  the extent  of 

160 acres per family of f ive,  annuities of three dol la rs  per person, a 
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and J .A.J. McKenna (Private secretary to the Minister) for Treaty 8 of 

1899 and 1~00; Duncan campbell Scott (Chief Clerk and Accountant) and 

Samuel Stewart (Chief Clerk and Assistant Secretary) for Treaty 9 of 

1905 and 1906; J.A.J. McKenna for Treaty 10 of 1906; and H.A. Conroy 

(Inspector) for Treaty 11 of 1921 and 1922. The exceptions to this 

pattern were the appointment of J .. H. Ross of the Northwest Territories 

Executive Council to the Treaty 8 Commission and that of D.G. MacMartin 

to represent the Province of Ontario on the Treaty 9 Commission. By a statute 

passed in 1894 Canada had agreed that any future treaties within Ontario 

boundaries would require the concurrence of the province, and the appoint-

ment of MacMartin was made a condition for such concurrence. 23 

Not all of these eleven numbered treaties were made in response 

to clearly identifiable Indian claims. Generally the Orders in Council 

authorizing the treaties made no reference to any specific demands of 

the Indians but in some cases cited conditions which wer~ likely to 

"unsettle and excite the Indian mind,,24 or which tended to make them 

"turbulent. ,,25 The lack of any formal presentation, however, did not 

make the claims any less real or urgent. In their most generalized form, 

the initial demands were simply for direct negotiations with represen-

tatives of the government prior to widespread settlement or surveys, 

although as knowledge of earlier treaties was gained this usually 

took the fOr)ll of a demand for a "treaty. ,,2 6 More often than not, the 

government's decision to negotiate a treaty was taken against a back-

ground of reports from its own agents which indicated that failing such 
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action there was a high probability of Indians engaging in isolated, or 

perhaps organized, acts of violence against settlers. 27 

Following the negotiation of the first prairie treaties in 1871, 

little consideration was given to alternative means of dealing with 

Indian claims, although the timing of each presented some difficult 

decisions. Archibald foresaw the likelihood that the first two treaties 

would establish a policy precedent from which it would be difficult to 

depart: 

I look upon the proceedings, we are now 
initiating, as important in their bearing 
upon our relations to the Indians of the 
whole continent. In fact, the terms we 
now agree upon will probably shape the 
arrangements we shall have to make with all 
the Indians between the Red River and the 
Rocky Mountains. 28 

Some support for this view was supplied at the Treaty 2 negotiations 

where it was found that the Indians "had no speci.al demands to make, 

but having a knowledge of the former treaty, desired to be dealt with 

in the same manner and on the same terms. ,,29 ·Alexander Morris attaqhed 

equal importance to the first treaty he negotiated, Treaty 3: 

This treaty was one of great importance, as 
it not only tranquilized the large Indian 
population affected by it, but eventually 
shaped the terms'of all: the treaties,four, 
five, six, and seven, which have since been 
made with the Indians of the North-West 
Territories - who speedily became apprised 
of the eoncessions which had been granted to 
the Ojibbeway nation. 3D 

Treaty 1 and Treaty 2 offered reserve lands to the extent of 

160 acres per family of five, annuities of three dollars per person, a 
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gratui ty  of three dol la rs  per person, and a school on each reserve. In 
Treaty being made with them; and it was 
reported t o  him . . . t h a t  Ithese Indians1 
--.. ...--- uu--uu.= L" S I I L S L  Al lL"  I I S a L y  ICLCL- 

necessary to make a number of additional verbal promlses in  r e sPnse  t ions  with the Government and t h a t  it i s  in  
the in t e re s t  of humanity very desirable tha t  

r - = r 3 -  a - m = n ~ c  mnr vearq a f t e r  the f ac t ,  formal recognition f o r  these the Government should render them assistance, 
a s  t h e i r  condition a t  most points is  very 

"outside was given by an Order i n  Council which raised annui- wretched. The Indians in  the unceded portions 
of the Ter r i to r ies  are  not numerous; but a t  

ties to five dollars and made provisions for  t r i enn ia l  s u i t s  of clothing the same time they could of course do great 
injury t o  any railway o r  any public work which 

for chiefs and headmen, a number of buggies, animals, and implements- might be constructed in  t h e i r  country, unless 
the Government had a previous understanding 

~~~~t~ 3 contained a reserve allotment of 640 acres Per family of five* with them relat ive t o  the same. 32 

a standard adopted for  a l l  subsequent t r e a t i e s  except Treaty 5 which 

reverted t o  160 acres.  Other new provisions of Treaty 3 which were 

duplicated (wlth var ia t ions depending upon local  conditions o r  Indian 

demands) included assurances of continued hunting, f ishing, and trapping 

r ights ,  an annual expenditure for  ammunition and twine, and supplies of 

implements, seed, and c a t t l e .  3 1 

The most d i f f i c u l t  decision as  t o  the  t h i n g  and the terms of 1 2 
any t rea ty  was t h a t  concerning the f i r s t  of the northern t r ea t i e s ,  

Treaty 8 of 1899 and 1900. Since t h e  1870's there had been pleas from 
i 

missionaries, f u r  t raders ,  and Indians for  a t r ea ty  in  the Athabasca- 

Mackenzie region, and as ear ly  a s  1883 the Deputy Superintendent General I 
of Indian Affairs, Lawrence Vankoughnet, appeared favourably disposed 

t o  the prospect: 1 
. . 

The undersigned iias informed from several 
quarters while i n  the  Northwest t ha t  very 
much uneasiness ex i s t s  among the Indians i n  
the unceded pa r t  of the Ter r i to r ies  a t  pa r t i e s  
making explorations in to  t h e i r  country i n  
connection with rai l roads,  e t c . ,  'without any 

The government remained committed t o  a policy of not proceekng with 

northern t r e a t i e s  u n t i l  the land was required f o r  settlement, and, i n  

the case of Treaty 8, t ha t  was not u n t i l  the Klondike gold rush had 

lured substant ia l  numbers of people in to  o r  through the Athabasca 

te r r i to ry .33  When t h i s  t r e a t y  was f i n a l l y  negotiated, the writ ten terms 

were based on Treaty 7 (with some amendments), despite the f a c t  tha t  the 

Department had previously received advice t o  the e f f ec t  t ha t  the p ra i r i e  

t r e a t i e s  could not be applied t o  the North and the Indians had demon- 

s t ra ted  i n  negotiations tha t  hunting, f ishing, and trapping r igh ts  were 

of such importance a s  t o  overshadow a l l  other  aspects of the t reaty.S4 

The government's desire f o r  substant ia l ly  uniform t r e a t i e s  with 

minimal commitments often crepted the appearance of an ultimatum 

.-, although the Conmissioners occasionally exercised t h e i r  l imited author- 

i t y  t o  amend the proyisions contained i n  previous t r ea t i e s .  When Morris 

was repeatedly pressed for  larger  annuities a t  the Treaty 3 negotiations, 

he insis ted t h a t  it was not within h i s  power t o  grant such a request, and 

a t  i f  the Indians were firm i n  t h e i r  demand the t rea ty  could not be 
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gratuity of three dollars per person, and a school on each reserve. In 

the process of negotiating. the treaties, however, simpson found it 

necessary to make a nurriber of additional verbal premis'es in response to 

Indian demands. Four years after the fact, formal recognition for these 

"outside promises" was given by an Order in Council which raised annui-

ties to five dollars and made provisions for triennial suits of clothing 

for chiefs and headInen, a nUmber of buggies, animals, and implements. 

·Treaty 3 contained a reserve allotIIlent of 640 acres per family of five,· 

a standard adopted for all subsequent treaties except Treaty 5 which 

reverted to 160 acres. Other new provisions of Treaty 3 which were 

duplicated (with variations depending upon local conditions or Indian 

demands) included assurances of continued hunting, fishing, and trapping 

rights, an annual expenditure for ammunition and twine, ahd supplies of 

implements, seed, and cattle. 31 

The most dl.fficult decision as to the timing and the terms of 

any treaty was that concerning the first of the northern treaties, 

Trea ty 8 of 1899 and 1900. Since the 1870' s there had been pleas from 

missionaries, fur traders, ana Indliuis fdr a treaty in the Athabasca-

Mackenzie region, and as early as 1883 the Deputy superihtendent General 

of Indian Affairs, Lawrence vankoughnet,appeared favourably disposed 

to the prospect: 

The undersigned Was. in.formed from several 
quarters while in the Northwest that .very . 
much uneasiness exists among the Ind1ans 1n 
the unceded part of the Ter:dtories at parties 
making explorations into their country in 
connection 'with raii.:rci'ads, etc., without any 
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Treaty being made with them; and it was 
reported to him •.. that [these Indians] 
are most anxious to enter into Treaty rela
tions with the Government and that it is in 
the interest of humanity very desirable that 
the Government should render them assistance, 
as their condition at most points is very 
wretched. The Indians in the unceded portions 
of the Territories are not numerous; but at 
the same time ~hey could of course do great 
injury to any railway or any public work which 
might be constructed in their country, unless 
the Government had a previous understanding 
with them relative to the same. 32 

The government remained committed to a policy of not proceeding with 

northern treaties until the land was required for settlement, and, in 

the·.case of Treaty 8, that was not until the Klondike gold rush had 

lured substantial numbers of people into or through the Athabasca 

territory. 33 When this treaty was finally negotiated, the written terms 

were based on Treaty 7 (with some amendments), despite the fact that the 

Department had previously received advice to the effect that the prairie 

treaties could not be applied to the North and the Indians had demon-

strated in negotiations that hunting, fishing, and trapping rights were 

of such importance :as to overshadow all other aspects of the treaty. :f4 

The government's desire for substantially uniform treaties with 

minimal commitments often cre;>ted the appearance of an ultimatum 

although the Commissioners occasionally exercised their limited author-

ity to amend the pro~isions contained in previous treaties. When Morris 

was repeatedly pressed for larger annuities at the Treaty 3 negotiations, 

he insisted that it was not within his power to grant such a request, and 
, 

that if the Indians were firm in their demand the treaty could not be 
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signed.35 MO:r:ris emphasized in most of his negotiations that he was not 

there as a "trader", and at the Treaty 6 meeting asserted that he was 

bound to treat all Indians in li~e manner. It was at these same 

Treaty 6 meetings, however. that he was obliged to add several benefits 

not found in previoJ,ls treaties, including a {(medicine chest", and the 

rather onerous undertaking to provide relief in the event of famine or 

'I 36 Th t h' d' ' pestJ. ence. e extent 0 w ,lch In J.ans ,were able to lnfluence the 

terms of this treaty was more the exception than the rule. At the 

opposite extreI\1e was Treaty 9, whose te,rms were agreed upon by the 

Ontario and Canadian governments in advance of; discussions with the 

Indians. 37 Several verbal pr;omises which had been made at the Treaty 1 

and Treaty 2 negotiations we"e "Ot added to the written terms until four 

years late:r:, after Indian protests. 38 In othe:r: cases it has been alleg-

ed that such "outside prcrttises" were n"ver included in the written text. 

and that the government' s obliga:tions are much more extensive than has 

so far been conceded,. 

The Treaty commissioners avoided discussions on the nature and 

extent of the Indian title or aboriginal rights, although the texts of 

all eleven treaties were unmistak,able i,n surrendering all land rights 

which might have existed. In se,veral instances the Indians were in-

formed that they had no land rigllts which could be enforced in the 

absence of, a treaty, and that settlement would occur in any event but 

that the Queen wished to deal fairly with all of her subjects.
39 

Indian 

spokesmen often countered with, assertions of very extensive rights if 
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not outright ownership of the land but resistance was usually short-lived 

as they too, perhaps, had few 'alternatives to grasp. Where resistance 

was expected, the Commissioners sought and obtained assistance from mis-

sionaries or traders who d ' possesse some lnfluence over the recalcitrant 

individual or band. 40 

Although these eleven treaties were considered by the government 

to effect the extinguishment of any Indian title to most of the Northwest, 

in several cases it was necessary to secure an adhesion, eit.her ,to bring 

into treaty status a,band which had not previously been dealt with but 

which lived within the b d' f oun arles 0 the treaty previously negotiated. or 

to add new terri tory to an existing treaty. Th 1 e argest number of adhes-

ions (more than fifteen) of the former type were k ta en for Treaty 6. 

y a esions. the most recent Three treaties were expande,d J.' n terrl'tory b 00' 

being the 1929 adhesion to Treaty 9 whl'ch covered most of Northern Ontario. 

Although they often appeared to involve negotiations" the adhesions actually 

offered only the alternatives of acceptance or rejection of terms which had 

been agreed to by other bands, as little as a few days, or as I\1uch as 

eighty years, earlier. 

Canada's Indian treaties were never brought before Parliament. 41 

Instead, they were presented to cabinet with the reports of the Commission-' 

ers and ratified by Order in Council. For reasons previously mentioned, 

een con J.rmed by both Treaty 9 was something of an exception, havl'ng b f' 

federal and provincial Orders in counci1.42 
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Although the parties ~ynever have discussed, let alone reached 

an agreement upon, the natq.f~ and extent:. of these "comprehensive claims", 

and although negotiations ~y have been restricted to a relatively 

narrow range of options, there can be little doubt that the treaties 

were generally seen as both a recognition of the existence of claims 

and as mechanisms for their negotiation and resolution. The violence 

expected as a conse~uence of the influx of settlers to the West and 

the North was largely, although not entirely, avoided. Disputes and 

grievances concerning the interpretation and implementation of the 

treaties have arisen subsequently, but the treaty relationship remains 

important to most Indian people of the prairies. This relationship 

was not as widely accepted in some of the northern treaties, and in 

recent years Treaty 8 and Treaty 11 have been the subjects of court 

cases challenging their y<.>lidity as surrenders of aboriginal rights. 

. • • IS 
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CHAPTER TWO 

Northwest Metis Claims 

The Indian heritage of the Metis, their claims on the basis of 

occupancy of land or "squatters' rights lI , and their position of s:,;trategic 

political importance at various stages in the history of the West, com

bined to force the federal government to make several efforts to settle 

their grievances. However, if the Indian trea.ties permit,J::ed limited 

scope for negotiation, most of the corresponding mechanisms for settling 

Metis claims permitted virtually none at all. Any general claims which 

might have existed were settled unilaterally by legislation and Order in 

Council, with various Commissions being authorized only to rule on the 

claim of each individual or family to share in the benefits of the 

settlement. 

The idea 'that the Metis of Canada, as a group or "nation II, might 

haye claims distinct from those of any Indian claimants, originat$d with 

the events leading up to the birth of the Province of Manitoba. There, 

and elsewhere in the Northwest, a large population of mixed Indian and Euro

pean heritage had developed largely as a result'of fur trade contact . 
• 

Although some of these people were integrated into either Indian or 

settler communities, the largest number were living as distinctive groups 

organized around the buffalo hunt, the fur trade, freighting, or farming 

on a small scale. The adIlU" f R' , ss~on 0 upert s Land into Canada was viewed 

with concern by many non-native residents of the region, but it was the 
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Metis who most vigorously pressed their demands and who assumed the 

leadership in the conflict with the federal government. "Claims ", as 

such, were seldom presen~ed on behalf of the Metis alone, but neverthe-

less it Was clearly demonstrated that their interests would have to be 

addressed in any effort to bring order to the new territory.! 

Being so closely tied to the "old order" of the fur trade and the 

buffalo hunt, the M8tis of Red River feared that their interests would 

not be served by Canada's determination to open the prairies to settle-

ment. Under the leadership of louis Riel, they blocked the entry into 

Assiniboia of the prospective Lieutenant-Governor, seized Fort Garry, 

and, during the winter of 1869-1870, formed a provisional government 

with the support or acquiescence of· many of the non-native settlers.2 

Their aim was to force th~ Government of Canada to negotiate with them, 

as equals, the terms of admission to the Dominion. Both the Imperial 

and federal governments deplored the use of force but expressed a willing-

ness lito receive well founded grievanc'es". 3 

Convinced that the insurgency was based on 'lierroneous impressions" 

of its intentions, the Canadian government sent Grand Vicar Thibault and 

Colonel de Salaberry to persuade the Metis to disarm. A third emissary, 

Donald A. Smith (later Lord Strathcona), was appointed Special commission-

er in December 1869, to investigate the rebellion. Although all three 

commissioners lacked any authority to negotiate terms with the Metis and 

were therefore distrusted, Smith waS successful in persuading the provis-

.. . 17 
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ional government to send delegates to Ottawa to discuss their grievances. 

These arrangements were almost immediately scuttled, however, by a futile 

counter-rebeliion of. certain settlers led by the Canadian Party, and the 

execution of one of the participants by Riel's government on 4 March 1870. 4 

Five days later, a fourth emissary arrived from Ottawa, in .the person 

of Bishop Tache, a man of twenty-five years experience in the West and 

possessing great influence. Tache read a telegram from the Secretary of 

State for the Provinces,Joseph Howe, to the newly elected ':Legislative 

Assembly", stating that the Canadl.' an government found the rebels "List of 

Rights" to be "in the main satisfactory" and inviting a delegation to 

Ottawa to work out the details. As a consequence, delegates were appointed 

and the Executive drafted an amended list of rights which demanded that the' 

Red River Settlement be given provincial status with full control of pUblic 

lands, and stipulated thefi~ancial, linguistic, and political terms of 

union with Canada. Treaty negotiations were demanded for the Indians but 

no mention was made of the Metis and thel.'r rl.'ghts. U d n oUbtedly it was assumed 

that they would be adequately protected by the clause concerning provincial 
,. 

control of Crown lands and by the demand that "all ,p·roperties, rights, and 

privileges enjoyed by the people of this Province, up to the date of our 

entering into the Confederrtion, be respected, and that the arrangement and 

confirmation of all customs, usages, and privileges be left exclusively to 

the Local LegislaJure". 5 

The promised negotiations did proceed, despite strong sentiment in 

Her Majesty's Loyal Opposition, and in the populace of Ontario, that 
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the representatives of the provisional government not be received. On 

2 May 1870, the Macdonald Conservatives introduced a b i l l  which was t o  

become the Manitoba Act, incorporating many of the p i n t s  of the "List  

of Rights", including the creation of the Provlnce of Manitoba. The 

most significant departure from t h a t  l is t  of demands was the retention 

by the Dominion of control over public lands. Instead, the Act provided 

for  the protection of a l l  lands currently occupied by s e t t l e r s ,  and a 

clause which guaranteed additional allotments t o  the ~ 6 t i s  i n  compensation 

for  t h e i r  aboriginal r ights :  

And whereas, it i s  expedient, towards the 

extinguishment of the Indian T i t l e  t o  the 
lands i n  the Province, t o  appropriate a 
portion of such ungranted lands, t o  the - 

1 extent of one million four hundred thous- 
and acres thereof f o r  the benef it of the 
families of the half-breed residents,  it 
is  hereby enacted, tha t ,  under regulations 
t o  be from t i m e  t o  time made by the Gover- 
nor General i n  Council, the Lieutenant- 

o r  t r a c t s  

i n  such p a r t s o f  the Province a s  he may 
deem expedient, t o  the extent aforesaid. 
and divide the same among the children of 
the half-breed heads of families residing 

I Governor sha l l  s e l ec t  such l o t s  

i n  the Province a t  the time of the said 
t ransfer  t o  Canada, and the same shal 

1 1 settlement o r  otherwise, a s  the Governor 

1 be 

granted t o  the said children respectively, 
i n  such mode and on such conditions a s  t o  

General in  Council may from time t o  time 
determine. 6 

I The wording of t h i s  clause l e f t  l i t t l e  doubt t h a t  it was being put forward 

a s  a settlement of the ~ 6 t i s  claim but no opportunity was given t o  the 

M6tis people o r  the provisional government t o  r a t i f y  it. Nevertheless 

the 'Xegislative Assembly'lat Red River did pass a resolution t o  accept the 

provisions o f t h e  ManGtoba Act as  sa t i s fac tory  t e q s  of union. 

Although the Manitoba Act had established a policy for  the settlement 

of M Q t i s  claims, i t s  implementation proved t o  be ponderous and e r r a t i c ,  giving 

r i s e  t o  new grievances. A census was immediately undertaken i n  order t o  deter- 

mine the per capita division of the t o t a l  allotment and on t h i s  basis it was 

determined t h a t  each child was en t i t l ed  t o  190 acres. The actual a l locat ion 

of the lands proceeded very slowly u n t i l  1875, when J . M .  Macher and Matthew 

Ryan, two central  Canadian lawyers, were appointed t o  examine individual 

~ l a i r n s . ~  In the meantime Parliament found it necessary, i n  1874, t o  make 

an additional grant t o  M6tis heads of families,  beyond the provision of the 

Manitoba Act which protected t h e i r  current holdings. Land i n  the amount of 

160 acres o r  "scr ip"of  the value of $160 applicable t o  the purchase of land 

was provided by An Act Respecting the Appropriation of Certain Dominion Lands 

i n  Manitoba. In 1876 an Order i n  Council l imited such grants t o  sc r ip  only. 

Grants t o  the children were increased t o  240 acres,  but on t h i s  basis  the 

en t i r e  1,400,000 acres was allocated by 1880 and it was necessary t o  issue 

s c r i p  for  $240 f o r  each of 993 supplementary claims. Heads of families had 

been issued s c r i p  for  the settlement of 3,186 claims.' L i t t l e  of the land 

was actually se t t l ed  by Metis, however, as  t h e i r  mobile s ty l e  of l i f e  and the 

slow implementation of the pol ic ies  created great temptations t o  dispose of 

t he i r  r igh ts  t o  speculators and incoming s e t t l e r s ,  usually a t  substantial 

I 
discounts. l 

When Treaty, 1 was signed i n  1871, Commissioner Wemyss Simpson found 

t h a t  many M6tis had l ived a l l  t h e i r  l i ves  i n  Indian communities and he 

I therefore decided t o  of fe r  them the choice of Indian s t a tus  through 

the t r e a t i e s  o r  s c r i p  under the Manitoba Act. Most chose the former. l 1  I 1 
I . .  2 0  
! 
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, f th prov's'onal government not be received. On the representat~ves a e ~ ~ 

2 May Id conservat'ves introduced a bill which was to 1870, the Macdona ~ 

become the Manitoba Act, incorporating many of the points of the "List 

of Rights", including the creation of the Province of Manitoba.. The 

from that list of demands was the retention most significant departure 

bl ' 1 ds Instead, the Act provided by the Dominion of control over pu ~c an . 

for the protection of all lands currently occupied by settlers, and a 

clause which guaranteed additional allotments to th'e Metis in compensation 

for their aboriginal rights: 

And whereas, it is expedient, towards the 
extinguishment of the Indian Title to the 
lands in the Province, to appropriate a 
portion of such ungranted lands, to the 
extent of one million four hundred thous
and acres thereof for the benefit of the 
families of the half-breed residents, it 
is hereby enacted, that, under regulations 
to be from time to time made by the Gover
nor General- in Council, the Lieutenant
Governor shall select such lots or tracts 
in such parts of the Province as he may 
deem expedient, to the extent aforesaid, 
and divide the"'same among the children of 
the half-breed heads of families residing 
in the Province at the time of the said 
transfer to Canada, and the same shall be 
granted to the said,children respectively, 
in such mode and on such conditions as to 
settlement or otherwise, as the Governor 
General in Council may from time to time 
determine. 6 

The wording of this clause left little doubt that it was being put forward 

/' 'b t no opportunity was given to the as a settlement of the Met~s cla~ u 

Metis people or the provisional government to ratify it. Nevertheless 

'1 ' Assemb' ly'" at Red River did pass a resolution to accept the the nLeg~s at~ve 
" 7 

Man~toba Act as satisfactory terms of un~on. provisions of the " 
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Although the Manitoba Act had established a policy for the settlement 

of Metis claims, its implementation proved to be ponderous and erratic, giving 

rise to new grievances.. A census was immediately undertaken in order to deter-

mine the per capita division of the total allotment and on this basis it was 

determined that each child was entitled to 190 acres. The actual allocation 

of the lands proceeded very slowly until 1875, when J.M. Macher and Matthew 

Ryan, two central Canadian lawyers, were appointed to examine individual 

claims. 8 In the meantime Parliament found it necessary, in 1874, to make 

an additional grant to Metis heads of families, beyond the provisipn of the 

Manitoba Act which protected their current holdings. Land in the amount of 

160 acres or "'scrip 11 of the value of $160 applicable to the purchase of land 

was provided by An Act Respecting the Appropriation of Certain Dominion Lands 

in Manitoba. In 1876 an Order in Council limited such grants to scrip only. 

Grants to the children were increased to 240 acres, but on this basis the 
, 

entire 1,400,000 acres was allocated by 1880 and it was necessary to issue 

scrip for $240 for each of 993 supplementary claims. Heads of families had 

been issued scrip for the settlement of 3,186 claims. 9 Li ttle of the land 

was actually settled by Metis, however, as their mobile style of life and the 

slow implementation of the policies created great temptations to dispose of 

their rights to speculators and incoming settlers, usually at substantial 

discounts. 10 

When Treat~ 1 waS signed in 1871, Commissioner Wemyss Simpson found 

that many Metis had lived all their lives in Indian communities and he 

therefore decided to offer them the choice of Indian status through 

the treaties or scrip under the Manitoba Act. Most chose the former,!! 
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Such a choice was not available t o  ~ 6 t i s  outside the Province of Manitoba, 

for while the t rea ty  policy was quickly extended a s  f a r  a s  the Rocky 

Mountains by 1877, no corresponding recognition was given t o  the claims 

of ~6t3 .s  i n  the Northwest. Those who had been l iving a s  Indians contin- 

ued t o  enjoy the option of accepting t rea ty  s ta tus ,  and, i n  the case of 

Treaty 3 a separate adhesion was signed t o  confirm such s t a tus  for  the 

~ 6 t i s  of Rainy Ri7er.l' I n  1879 such persons were given the r igh t  

t o  wlthdraw from t rea ty  by repaying annuities.13 However, those who had 

been l iv lng  i n  d i s t inc t  M Q t i s  settlements o r  nomadic soc ie t ies  and those 

who had migrated west from Manitoba a f t e r  1870 were given no assurances 

tha t  they would have any special  r igh ts  t o  land a s  settlement advanced. 

A s  ear ly  a s  1873 and 1874 pe t i t ions  had been received from several 

M&tis communities and by the l a t e  1870's strong and pers is tent  demands 

were being advanced f o r  a settlement equal t o  t h a t  offered in  Manitoba. 

The government of the time was not unsympathetic t o  the claims, 

but neither a repeat of the scr ip  experience nor the expansion of t rea ty  

relat ions seemed l ike ly  t o  resolve them. The Dominion Lands Act of 1879 

was designed t o  leave the Governor General i n  Council with broad dis-  

cretionary powers over the issue.  He was authorized: . - 

To s a t i s f y  any claims exis t ing in  con- 
nection with the extinguishment of the 
Indian t i t l e ,  proferred by half-breeds 
resident i n  the North-West Ter r i to r ies  
outside the l i m i t s  of Manitoba, on the 
f i f teen th  day of July,  [18701 ... by 
granting land t o  such persons, t o  such 
extent and on such terms and conditions, 
as  may be deemed expedient. 14 

From 1879 t o  1885 no action was taken t o  give e f f ec t  t o  t h i s  

s ta ted intention of satisfying claims, except t o  promise "due consldera- 

t i on"  of each of the many pet i t ions a s  they were received.15 The ~ 6 t i s  

were given the r igh t  to  take t i t l e  t o  the l o t s  which they occupied, but 

because tHese tended t o  be elongated r i v e r  l o t s  which did not conform 

t o  township surveys, special  surveys were required before t i t l e s  could 

be registered. Few such special  surveys were conducted u n t i l  1884 when 

grievances had brought the Metis t o  the brink of open rebellion.16 

A s  had been t h e  case a t  Red River f i f t een  years before, the M6t i s  

were joined in  opposition t o  the government by many white s e t t l e r s  and 

local  newspapers. In December 1884, a f t e r  a year of growing unrest, a 

" B i l l  of Rights" was sent t o  Mtawa with grievances concerning t a r i f f s ,  

po l i t i ca l  representation, and railways, plus the d t is  land grievances.17 

Indian dissat isfact ion over, the manner i n  which the f r e a t i e s  were being 

implemented added t o  the explosiveness of the s i tuat ion,  and by March 

1885, Louis Riel was again leading a ~ 6 t i s  rebell ion,  t h i s  time wlth 

some Indian support. White s e t t l e r s  stopped short of insurrection and 

many who had been vociferous ag i ta tors  were now frightened and qui te  

vehemently opposed t o  the rebels.18 

Action t o  deal with M6tis claims was too l i t t l e  and too l a t e .  

On 28 January 1%85, the North-West Half-Breed Commission was s e t  up by 

Order in  Council t o  enumerate a l l  M6tis who had been resident i n  the 

North-West i n  1870, but  the Commissioners (W.P.R. Street ,  A.E. Forget, 
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Such a choice was not available to Metis outside the Province of Manitoba, 

for while the treaty policy was quickly extended as far as the Rocky 

Mountains by 1877, no corresponding recognition was given to the claims 

of Metis in the Northwest. Those who had been living as Indians contin-

ued to enjoy the option of accepting treaty status, and, in the case of 

Treaty 3 a separate adhesion was signed to confirm such status for the 

Metis of Rainy River.12 In 1879 such persons were given the right 

b ' 't'es 13 H'owever, those who had to withdraw from treaty y repaY1ng annu1 1 . 

been living in distinct Metis settlements or nomadic societies and those 

who had migrated west from Manitoba after 1870 were given no assurances 

that they would have any special rights to land, as settlement advanced. 

As early as 1873 and 1874 petitions had been received from several 

Metis communities and by" the late 1870 's strong and persistent demands 

were being advanced for a'settlement equal to that offered in Manitoba. 

The government of the time was not unsympathetic to the claims, 

but neither a repeat of the scrip experience nor the expansion of treaty 

, 1 t 1 the~ The Dominion Lands Act of 1879 relations seemed 11ke y 0 reso ve ~,. 

was designed to leave the Governor. General in Council with broad dis-

cretionary powers over the issue. He Was authorized: 

To satisfy any claims existing in con
nection with the extinguishment of the 
I~dian title, proferred by half-breeds 
resident in the North-West Territories 
outside the limits of Manitoba, on the 
fifteenth day of July, [1870] ••. by 
granting land to such persons, to such 
extent and on such terms and conditions, 

d ' t 14 as may be deelI\ed expe 1en . 
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From 1879 to 1885 nO action was taken to give effect to this 

stated intention of satisfying claims, except to promise" due considera-

tion"of each of .the many petitions as they were received. IS The Metis 

were given the right to take title to the lots which they occupied, but 

because tHese tended to be elongated river lots which did not conform 

to township surveys, special surveys were required before titles could 

be registered. Few such special surveys were conducted until 1884 when 

grievances had brought the Metis to the brink of open rebellion. 16 

As had been the case at Red River fifteen years before, the Metis 

were joined in opposition to the government by many white settlers and 

'local newspapers. In December 1884, after a year of growing unrest, a 

"Bill of Rights" was sent to ottawa with grievances concerning tariffs, 

political representation,and railways, plus the ·Metis land grievances. 17 

Indian dissatisfaction over. the manner in which the treaties were being 

ilI\Plemented added to the explosiveness of the situation, and by March 

1885, Louis Riel was again leading a Metis rebelli~n, this time with 

some Indian support. White settlers stopped short of insurrection and 

many who had been vociferous agitators were nOW frightened and quite 

vehemently opposed to the rebels. 1S 

Action to deal with Metis claims was too little and too late. 

On 28 January 1~85, the North-West Half-Breed commission was set up by 

Order in Council to enumerate all Metis who had been resident in the 

North-West in 1870, but the Commissioners (W.P.R. street, A.E. Forget, 
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and Roger Goulet) were not appointed u n t l l  a f t e r  the rebellion had begun 

in March, and were not authorized t o  grant scr ip in  settlement of claims 

un t i l  6 ~ ~ r 1 l . l ~  Further Commissions were granted t o  Roger Goulet and 

N.O.  cot& in  the following two years t o  complete the task. 
2 0 

Even a f t e r  the appointment of the Street  Commission and the out- 

break of armed rebellion, Minister of the Inter ior  S i r  David Macpherson 

refused t o  recognize the val idi ty  of the claims: 

The half-breeds had no grievance what- 
ever i n  relat ion t o  t h e i r  lands o r  any 
other matter. No half-breed was ever 
A i ~ t t n r h p d  or threatened with disturbance -- - - -- - - .. - - . - 
i n  the occupation of h i s  lands not i n  
one so l i ta ry  case. No half-breed dele- 
gation came t o  Ottawa t o  complain of 
ill-treatment, o r  disturbance i n  re la t ion  
t o  the i r  lands. No complaint on behalf 

on half-breeds was ever made on the f loor  
of parliament. 21 

t o  extend the sc r ip  grants a s  a mechanism for  resolving 

most of the scr ip issued went t o  M Q t i s  who had previously obtained Indian 

s ta tus  and were now permitted t o  leave t reaty.23 

Decisions t o  issue scr ip a s  a means of se t t l i ng  M k t i s  claims had 

never been the subject of careful deliberation. In 1870 it had been a 

hasty response t o  c r i s i s ,  and in  1885 it had been the reluctant response 

of a government which was well aware of the deficiencies of the system 

but unable t o  develop alternatives.  Now, having been employed fo r  over 

f i f teen  years, it had taken on the character of o f f i c i a l  policy, and any 

e f fo r t  t o  tamper with it was cer tain t o  encounter oooosition. 

When an adhesion t o  Treaty 6 was taken in  1889, a Scrip Commission 

accompanied the Treaty Commission so tha t  jus t  a s  the Indians of the new 

t e r r i to ry  were being extended the usual benefits of the treat" n n l , r - r  

- -  - -'- -.-- 
had been politically expedient, but there was l i t t l e  confidence that this 

themoney scr ip  non-transferable in  order to  , 
course of action was in  the ~ 6 t h  in te res t .  22 

M & t i s ,  however, were so adamant in  their 'opposition t o  th is  change tha t  
~ ~ 

claims. 
rrle same proceaure was followed with the negotiation of Treaty 8 i n  1899, 

althouah in  t h i s  caqe t h e  nn~o'""-"+ A 4 A  *-., without success, t o  make 

Siscourage speculators. The 

they were Prepared t o  use t h e i r  influence with the ~ ~ d i ~ ~ ~  to 
During the three years of the North-West Half-Breed Co-issionr 

them from signing the trea'ty. m e  Treaty and scrip Commissions met 
3,665 were investigated and 2,655 allowed. The great majority of 

jointly and decided t o  amend the printed scr ip certificates on the spot, 
claimants chose money scr ip a s  opposed t o  land scr ip,  because the latter 

permit transfers.  The r e su l t  was predictable: 1,195 money scrips 
was not transferable, and once again most of the scr ip  quickly passed ~. 

in to  the hands of speculators. In the f i n a l  two years of the Commission, 

were issued (as  compared with 48 land scrips) and most were sold t o  

speculators. '5 

2 4  
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, t d until after the. rebellion had begun 
and Roger Goulet) were not apPoln e 

grant scrip in settle~ent of claims 
in March, and were not authorized to 

'6 '1 19 Further commissions were granted to Roger Goulet and untll Aprl. 
20 to complete the task. N.O, cote in the following two years· 

h St t commission and the outEven after the appointment of t e ree 

t 'r Sir David Macpherson 
break of armed rebellion, Minister of the In erlO 

refused to recognize the validity of the claims: 

The half-breeds had no grievance what
ever in relation to their lands or any 
other matter. No half-breed was ever 
disturbed or threatened with distur~ance 
in the occupation of his landS not In 
one solitary case. No half-breed dele
gation came to Ottawa to compl~in of , 
ill-treatment, or disturbance ~n relat~on 
to their lands. No complaint on behalf 
on half-breeds was ever made on the floor 

1 " t 21 of par ~ame;l} • 

. an overstatement of its lack of appreciation 
While this was undoubtedly 

. ld t certainly was reluctant 
for Metis grievances, th~ Macdona governmen 

mechanism for resolving claims. It to extend the scrip grants as a 

little confidence that this 
had been politically expedient, but there was 

.' 't t 22 cours~ of action was in the Met~s 1n ereS . 

During the three 
H If B e d commission, years of the North-West a - re 

, 'nvest'gated and 2,655 allowed. The great majority of 
3,665 clalffis were ~ ~ 

scr'p as opposed to land scrip, because the latter 
claimants chose money ~ 

and Once again most of the scrip quickly passed 
was not transferable, 

into the hands of speculators. 
In the final two years of the Commission, 

. . . 23 
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most of the scrip issued went to Metis who had previously obtained Indian 

status and were now permitted to leave treaty.23 

Decisions to issue scrip as a means of settling Metis claims had 

never been the subject of careful deliberation. In 1870 it had been a 

hasty response to crisis, and in 1885 it had been the reluctant response 

of a government which was well aware of the deficiencies of the system 

but unable to develop alternatives. NOW, having been employed for over 

fifteen years, it had taken on the character of official policy, and any 

effort to tamper with it was certain to encounter opposition. 

When an adhesion to Treaty 6 was taken in 1889, a Scrip Commission 

accompanied the Treaty Commission so that just as the Indians of the new 

territory were being extended the usual benefits of the treaty policy, 

so too the Metis would be treated in conformity with their fellows,24 

The same procedure was followed with the negotiation of Treaty 8 in 1899, 

although in this case the government did try, without success, to make 

the. money scrip non-transferable in order to discourage speculators. The 

Metis, however, were so adamant in their'opposition to. this change that 

they were prepared to use their influence witht;he Indians to preverit 

I them from signing the treaty. The Treaty and Scrip Commissions met 

jointly and decided to amend the printed scrip certificates on the spot, 

to permit transfers. The result was predictable: 1,195 money scrips 

were issued (as compared with 48 land scrips) and most were sold to 

speculators. 25 
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Since 1885 there had been numerous complaints concerning the fact 

that many children who had been born after 1870 but before the North-West Half-

Breed Commission was appoi~ted, had been excluded from the scrip grants. In 

1900 the Laurier government finally appointed two Commissions to travel through

out the Northwest to settle the claims of Metis born between 1870 and 1885.
26 

In the negotiation of Treaty 9 in 1905, no mention was made of 

Metis claims, but the policy established with Treaty 8 was resumed for 

Treaty 10 (1906) and Treaty 11 (1921), with few changes: one person was 

given a Commission to deal with both Indians and Metis, and to offer the 

latter a choice between treaty and scrip. However, on the recommendation 

of H.A. conroy, Inspector of Indian Agencies, and Commissioner for 

Treaty 11, Metis of the Macs;kenzieRiver District were given $240 cash 

because of the lack of land suitable for farming, and the likelihood 

that the normal scrip would have been traded at a discount again.
27 

The 

necessary amendment to tne existing legislation was not passed until 1923, 

and the payments were not made until 1924.
28 

Although the end of the treaty-making process also spelled the 

end of the "Half-Breed conunissionsll
, applications for scrip continued to 

be dealt with on an individual basis as they were received in Ottawa by 

the Department of the Interior. Similarly, many individual Indians and 

Metis, especially in northern areas, continued to apply for treaty status 

and were generally admitted provided that they and their ancestors had 

never received scrip. The numbers' of such "new adherents" to treaty was 

25 
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so great in the Lesser Slave Lake Agency through the 1920's and 1930's, that 

in 1942 the Indian Affairs Department d . con ucted an inquiry into the band 

lists of the Agen~y. SOh d d 1X un re and sixty-three people were discharged 

from the lists on.the ground th t th 0 . s a e1r parents or grandparents were white 

or Metis. The action was vigorously protested by the people concerned and 

by local missionaries, with the result that the federal government appointed 

Alberta District Court Justice W.A. Macdonald to investigate. Macdonald's. 

report of 1944 found that although about one-third of th~people in question 

were descended from Metis who had accepted 0 scr1p and were therefore,. rightly 

discharged from treaty, the Department had 1 a so discharged almost three 

hundred on the sole criterion that they were reputed to be 'half-breeds'. 

This, he argued,. was contrary to the policy pursued during the negotiation 

of the treaties and subsequently. The Department, however, would only agree 

to re-instate one hundred' and twenty-nine of the two hundred and ninety-four 

persons that the judge declared should be re-accepted into treaty.29 

The events which led up to the Macdonald inquiry, 1 1 0 c ear y ~llustrated 

a fundamental issue; which remains at the root of modern Metis claims. The 

aboriginal claims of those with mixed White and Indian blood were settled by 

grants of alienable land and scr'p. T t I dO h' ~ rea y n 1ans, on t e other hand, received 

• 
~ ~ 1C were eS1gned to continue.for-benefits, such as reserves and annu't'es, whO h d 0 

ever. • • • ces, a eas, e line between Indians and Yet, in the Pra'r'e Prov'n tIt th 

on e1 er rac1al or cultural grounds. In short M~tis was not easy to draw, 0 th 0 

order, the great majority of the Half-breed Lands and Scrip were disposed of 

and the proceed$ expended, but the Indians mainta'ned the'r ~ ~ treaty benefits. 
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I New generations of Mktis grew up who had l i t t l e  knowledge of how t h e i r  CHAPTER THREE 

aboriginal claims had been extinguished, but well aware of the considerable 
Comprehensive Claims i n  Bri t ish Columbia, 1871-1945 

dis t inct ions made between themselves and the Indians with whom they were 

in contact. Such dis t inct ions came t o  be seen a s  a rb i t ra ry  and unwarranted; 1 
I 
I No post-Confederation t r e a t i e s  were signed with the ~ ~ d i ~ ~ ~  of 

an impression which has been reinforced by b r t t e r  disputes over s ta tus  tha t  
1 Brit ish Columbia with the exception of the adhesions t o  ~~~~t~ 8 of 1899 

have arisen out of the Membership provisions of the Indian A c t .   he sense 1 
i i n  the northeastern par t  of the province, e a s t  of the Continental ~ j . ~ i d ~ .  

of grievance which has ar isen under these cucumstances would be d i f f i c u l t  1 
I 

But the Province does have a long and complex his tory of comprehensive 
I t o  deal wrth i n  i t s e l f ,  but  any attempts t o  s e t t l e  it are  further complica- 

3 claims and of governmental actions designed t o  s e t t l e  them, 

ted by the consti tutional division of powers which leaves responsibi l i ty  

for  Indian Affairs i n  the hands of the Federal Government, while the property 
With the entry of Br i t i sh  Columbia in to  Confederation in  1871, the 

1 and c i v i l  r ights of the ~ 6 t h  are  the subjects of provincial jurisdiction. 
administration of Indian Affairs and Indian reserve lands within the new 

1t is  thus easy t o  see why the question of ~ d t i s  claims is, and w i l l  doubtless 
province came under the jurisdiction of the Government of Canada. The 

I continue t o  be, a most trying and d i f f i c u l t  problem. 
basis upon which Canada would f u l f i l  t h i s  ro le  soon became the subject 

. . ,J of a protracted federal/provincial dispute and lay a t  the hear t  of a 3 

I 3 number of Indians claims. Art ic le  13 of the Terms of Union stated: 

... the charge of the Indians and the t rustee-  
ship and management of the land reserved for  

.,, t he i r  use and benefi t  sha l l  be assumed by the . , 
Dominion Government, and a policy a s  l i be ra l  
a s  t h a t  h i ther to  pursued by the Br i t i sh  Colum- 
bia Government sha l l  be continued by the Dom- 

I inion Government a f t e r  Union. To carrv on+ 
such a policy, t r a c t s  of land of such extent 
a s  it has hi ther to  been the pract ice  of the 
Br i t i sh  ColumBia Government t o  appropriate - -  . 
for  t h a t  purpose sha l l  from time t o  t i m e  be 
conveyed by the Local Government t o  the Dom- 
inion Government: and i n  the case of disagree- 
ment,between the two Governmentsrespecting the 
uuantity of such tracts o f  land to ha cn "ran- 
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New generations of Metis grew up who had little knowledge of how their 

aboriginal claims had been extinguished, but well aware of the considerable 

distinctions made between themselves and the Indians with whom they were 

in contact. Such distinctions came to be seen as arbitrary and unwarranted; 

an impression which has been reinforced by bitter disputes over status that 

have arisen out of the ~mbership provisions of the Indian Act. The sense 

of grievance which has arisen under these circumstances would be difficult 

to deal with in itself, but any attempts to settle it are further complica-

ted by the constitutional division of powers which leaves responsibility 

for Indian Affairs in the hands of the Federal Government, while the property 

and civil rights of the M~tis are the subjects of provincial jurisdiction. 

It is thus easy to see why the question of M~tis claims is, and will doubtless 

continue to be, a most trying and difficult problem. 
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CHAPTER THREE 

Comprehensive Claims in British Columbia, 1871-1945 

No post-confederation treaties were signed with the Indians of 

British COlumb.ia with the exception of the adhesions to Treaty 8 of 1899 

in the northeastern part of the province, east of the Continental Divide. 

But the province does have a long and complex history of comprehensive 

claims and of governmental actions designed to settle th~m. 

With. the entry of British Columbia into Confederation in 1871, the 

administration of Indian Affairs and Indl'an reserve'lands within the new 

province came under the jurisdiction of the Government of Canada. The 

basis upon which Canada would fulfil thl' s rOl.e soon b ecame the subject 

of a protracted federal/provincial dispute and lay at the heart of a 

number of Indians clal·ms. Art' 1 13 f h T • lC e 0 t e erms of Un~on stated: 

•.• the charge of the Indians and the trustee-
ship and management of the land reserved for 
the~r.use and benefit shall be assumed by the 
Domlnlon Government, and a policy as liberal 
as that hitherto pursued by the British Colum-
bia Government shall be continued by the Dom-
inion Government after Union. To carry out 
such a policy, tracts of land of such extent 
as it has hitherto been the practice of the 
British Col~ia Government to appropriate 
for that purpose shall from time to time be 
conveyed by the Local Government to the Dom-
inion Goverrunent: and in the case of disagr.ee
ment,?etween the two Governments·respecting the 
quantlty of such tracts of land to be so gran-
ted, the matter shall be referred to the 
decision of the Secretary of State for the 
Colonies. l 
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~h~ wording of t h i s  clause might suggest t ha t  the  priiniry concern of i t s  -- 
The Canadian System a s  I understand it w i l l  

authors ivas tha t  the 1ndiG o l i c y  Sf the colonial  govefnkient i n  Br i t i sh  hardly work here. W e  have never bought out 
any Indian,claims t o  land, nor do they expect 

c o l ~ b i a  had been a l i be ra l  one .and t h a t  a co&i t%3  woul21be required we should. 5 

of Canada t o  maintain such a t radi t ion.  In fac t ,  however, the basis  for  

disputes which arose almost iirnbediat&ly a f t e r  the union of i871 was By January of 1873 the provincial government was as  anxious a s  

the federal government t o  see the al locat ion of reserves proceed,6 but 

than the policy which Canada was pursuing on the p ra i r i e s  i n ' t h e  18701s, the question of the s i ze  of the al locat ions remained unresolved. In 

in two f u n d e n t a l  respects. ~ i n a d a  fecoijniied the' need t o  negotiate response t o  growing dissat isfact ion among Indians a t  Alberni, I s r ae l  

treaties with the ~ n d i a n  people Of '&e p ra i r i e s  i n  ~dvance  of widespread Wood Powell, the  Dominion's first Indian Superintendent i n  B.C., was 

settlement and development. Although some t r e a t i e s  had been negotiated authorized by Order i n  council of 2 1  March 1873, t o  confer with the 

on Vancouver Island; the policy throughout the 1850's and 1860'shad been local government about the reserve question. Canada supported alloca- 

t o  open areas for settlembnt and t o  s e t  aside ~ n d i a n  reserves without t ions on the basis  of 80 acres p e r  family of f i v e r 7  o r  e ight  times the  

negotiating t r e a t i e s  .2 ~ h k  SizB of resekvk allotments Mad been 160 acres  amount s t ipulated by the B.C. policy. Tn July of 1873, a compromise of 

per family f f ive jnde r th ree  of  the p ra i r i e  t r e a t i e s ,  and 640 acres per twenty acres  per family (regardless of s ize  of family) was adopted by 
, .< 

family df f ive  under the ~ t h e r s . ~  In Br i t i sh  ~olumbia many reserves had both governments,' and, f o r  a short  time a t  l ea s t ,  the  federal/provincial 

been s e t  aside in  the 18j0's and 1860's on the bas i s  of a kaximuh of 10 aspect of the reserves issue appeared t o  be se t t led .  However, it would 

acres per family of f ive ,  and by 1871 bnly 28,437 acres had been a l l o t -  seem t h a t  nobody was par t icular ly  sa t i s f i ed  with the compromise. 

.,, 

ted for a population of '40,000 .4 
. , 

The Indian Affairs administrative s t ructure  i n  the province was 

F~~~ the the ~ovekiimeit of Br i t i sh  Columbia was aware s t i l l  i n  its formative stages when forced t o  grapple with the land issue,  

tha t  the Government of ,Canada M h t  at'tempt t o  apply its po&icies with and substantive changes we:e s t i l l  being made. In February 1874, t h i s  

little fok t h e  fS&r colonial  1naian policy o r  the unique s t ructure  was taken from the exclusive control of I . W .  Powell and placed 

geography and Lndian cul tures  of the  coastal  province: On 14 October under a three-member Board of Comissioners, consisting of Powell, James , 
1872, Lieutenant-Governor Trutch wrote t o  caution the canadianprime Lenihan of Toronto, and LieutenantGovernor ~ r u t c h ,  who had been respon- 

Minister: s ib l e  fo r  the colonial  Indian policy of ~ r i t i s h  ~ o l u m b i a . ~  I f  it had 

been expected tha t  t h i s  apparent recognition of provincial i n t e re s t s  i n  
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The wording of this clause might suggest that the primary concern of its 

authors was that the Indian policy of the colonial government in British 

Columbia had been a liberal one and that a coitiiidtmentw6u1:dbe required 

of Canada to maintain such a tradition. In fact, hQwever, the basis for 

disputes which arOse almost iininediatelY after the union of 1871 was 

qui te the reverse: the colonial policy had been decidedlY bess liberal 

than the policy which Canada was pursuing on the prairies in the 1870's, 

in two fundamemtal respeCts. canadaiecognized the need to negotiate 

treaties with the Indian people of the prairies in advance of wi:despread 

settlement and development. Although 'SOIne treaties had been negotiated 

on Vancouver Island', the policy throughout the 1850' sand 1860' s had been 

to open areas for settlement and 'to set aside Indian reserves without 

negotiating treaties. 2 The siz'e of reserve aUotments had been 160 acres 

per family of five Under, three of the prairie 'd'eatieS, and 640 acres per 

family of five under the others. 3 In British ColUlnbia many reserves had 

been set aside in the 1850's and 1860's on the 'basis of 'ainaxilnuin of 10 

acres per family of five ,and by 1871 only 28,437 acres had been allot-

ted for a population of 40,000." 

From the outset, the Goveriilnein: ofEfri tish Coltllilbia was aware 

that the Government of Canada might attempt to 'applyit:s policies with 

little consideration fortheforiner colonial Indian policy or the unique 

geography and mdian cultures of the coastal provin"e; On 14 October 

1872, Lieut:enant"'-Governor Trutch wrote to caution the Canadian' Prilne 

Minister: 
29 
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The Canadian System as I understand it will 
hardly work here. We have never bought out 
any Indian,clailns to land, nor do they expect 
we should. 5 . 

By January of 1873 the provincial government was as anxious as 

the federal government to see the allocation of reserves proceed,6 but 

the question of the size of the allocations remained unresolved. In 

response to growing dissatisfaction among Indians at Alberni, Israel 

Wood Powell, the Dominion's first Indian Superintendent i~ B.C., was 

authorized by Order in council of 21 March 1873, to confer with the 

local government about the reserve question. Canada supported alloca-

tions on the basis of 80 acres per family of five,? or eight times the 

amount stipulated by the B.C. policy. !n July of 1873, a compromise of 

twenty acreS per family (regardless of size of family) was adopted by 

both governments, 8 and, for ,a short time at least, the federal/provincial 

aspect of the reserves issue appeared to be settled. However, it would 

seem that nobody was particularly satisfied with the compromise. 

The Indian Affairs administrative structure in the province was 

still in its formative stages when forced to grapple with the land issue, 

and substantive changes wefe still being made.. In February 1874, this 

structure was taken from the exclusive control of I.W. Powell and placed 

under a three-member Board of Commissioners, consisting of _Powell, James 
e 

Lenihan of Toronto, and Lieutenant-Governor Trutch, who had been respon-

sible for the colonial Indian policy of British Columbia. 9 If it had 

been expected that this apparent recognition of provincial interests in 
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the formation of local Indian policy would facilitate an amicable 

resolution of the land question, such hopes were soon dashed; In 

the spring and sunnner of 1874 Connnissioner Powell applied for additions 

to the Musqueam and Tsawwassen reserves to bring their total areas to 20 

acres per family. The province responded by questioning Powell's census 

figures, by asking for a connnitment that reserves would be reduced in 

size where they exceeded the area of 20 acres per family, 1 0 and finally, 

by arguing that the agreement "was not intended to affect or unsettle 

Reservations already established. ,,11 An impasse had been reached once 

again and Powell was forced to suspend all reserve surveys. 

While this dispute was developing over the interpretation of the 

twenty-acre compromise, it' was bec'oming ever more apparent that there 

would be substantial Indian objections to even the most liberal inter-

pretations. On 14 July ~874, many of the Chiefs of Fraser Valley bands 

petitioned powell for grants of 80 acres per family, citipg more generous 

policies in other parts of the Dominion and serious discrepancies even 

within their own region. 12 Letters of support from missionaries were 

published and received widespread attention. I3 

Fearful of a general Indian uprising, especially in the interior, 

superintendent General of Indian Affairs, David Laird, placed the matter 

before the Governor General in Council in a strongly worded memorandum 

of 2 November 1874, which concluded that the wording of Article 13 

of the Te1'l7ls of union was entirely inadequate as a reference for the 
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resolution of the issue and was, in fact, "little short of a mockery of 

I Indian] claims. "14 Co "1 d unc~ approve the memorandum and forwarded a 

copy with related documents to the Secretary of State for the Colonies 

"to enable, Lord Carnarvon to understand, in all its bearings, the great 

national question 'now seeking solution at the hands of the Dominion and 

British Columbia Governments. ,,15 

, The B.C. government responded, somewhat belatedly, by appointing 

a committee of the legislature in April 1875, to investigate the Indian 

land question, but then succeeded in block'ng the ~ presentation and pub-

lication of its final report. I6 I th n e meantime, the federal government 

had applied greater pressure by disallowing the British Columbia CroWn, 

Lands Aet of 1874 on the grounds that it had failed to provide for 

Indian reserves, and by asse~ting at the same time that " that which 

has been ordinarily spoken of ' as the 'Indian t't1e' f ~ must, 0 necessity, 

consist of some species of interest in the lands of British Columbia. ,,17 

Faced with the prospect of continued serious difficulties with 

~ Act1ng Minister of the Interior the province and increased Ind'an unrest, " 

R.W. Scott proposed, on 5 November 1875, that a Joint committee be for

med to investigate and act &pon the problem. 1S The terms of reference 

of the Commission would be based upon suggestions made in July of 1875 

by the respected missionary William Duncan and supported by Premier 

Walkem of British Columbia: 

1. That with the view to the speedy and final 
adjustmen~ of the Indian Reserve question in 
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one t o  be appointed by the Government of the 
Dominion, one by the Government of Bri t ish Col- 
umbia, and the th i rd  t o  be named by the Dominion 
and the Local Governments jointly.  COPY with related documents t o  the Secretary of State fo r  the Colonies 

resolution of the issue and was, i n  fac t ,  " l i t t l e  short  of a mockery of 

IIndianl claims."14 Council approved the memorandum and forwarded a 

I 2. That the said Comissioners shal l ,  a s  soon + - 7 -  7 - 2  " + . - , & - -  rL- 

as practicable a f t e r  t he i r  appointment, meet a t  
Victoria, and make arrangements t o  v i s i t ,  with 

I guage) in  Br i t i sh  Columbia, and, a f t e r  f u l l  I 
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Brit ish Columbia on a satisfactory basis,  the 
whole matter be referred t o  three Commissioners, 

a l l  convenient speed, i n  such order a s  may be 
found desirable, each Indian nation (meaning by 
nation a l l  Indian t r ibes  speaking the same lan- 
. - 

enquiry on the spot in to  a l l  matters affecting 
the question, t o  f i x  and determine fo r  each 

no bas is  of acreage be fixed f o r  the Indians of 
tha t  Province a s  a whole, but t h a t  each nation of 

by the spirit: of the Terms of Union between the 
Dominion and the Local Governments, which contem- 

! 
A - 
Indians, andi i n  the case of each part icular  nation, 
regard sha l l  he had t o  the habi ts ,  wants and bur- 
s u i t s  of such nation, t o  the amount of t e r r i to ry  

- - 

which it has been a l lo t ted ,  and, i n  the event of 
any material increase o r  decrease hereafter of the 

- 
t ion  t o  the members of the nation occupying it. 
The ext ra  land required fo r  any Reserve sha l l  be 
a l lo t ted  from Crown Lands, and any taken off a 

national question now seeking solution a t  the hands of the Dominion and 

Br i t i sh  Columbia Governments. "I5 

The B.C. government responded, somewhat belatedly, by appointing 

I 
- 

nation, separately, the number, extent,  and 

I loca l i ty  of the Reserve o r  Reserves t o  be allow- 
ed t o  it. a committee of the legis lature  in  April 1875, t o  ~ n v e s t i g ~ t e  the Indian 

I 3.  That i n  determining the extent of the Reserves 
t o  be granted t o  the Indians of Br i t i sh  Columbia, 

land question, but then succeeded in blocking the presentation and pub- 

l ica t ion  of i ts  f ina l  report.16 In the heantime, the federal government 

Indians of the same language be deal t  with separ- had applied greater pressure by disallowing the Br i t i sh  Columbia C r m  
ately.  

4. That the commissioners sha l l  be guided generally 

o l a t e s  a " l ibera l  policy" being pursued towards the 

Lands A c t  of 1874 on the grounds tha t  it had f a i l ed  t o  provide for  

Indian reserves, and by asserting a t  the same time tha t  " tha t  which 

has been ordinarily spoken i f  a s  the 'Indian t i t l e '  must, of necessity, 

consist of some species of in t e re s t  i n  the lands of ~ r i t i s h  C ~ l u m b i a . " ~ ~  

available in  the region occupied by them, and t o  
the claims of the white se t t le rs .  

, , 

5 .  That each Reserve sha l l  be held in  t r u s t  fo r  Faced with the prospect of continued serious d i f f i cu l t i e s  with 
the use and benefit  of the nation of Indians t o  

numbers of a nation occupying a Reserve, such 
Reserve sha l l  be enlarged o r  diminished, a s  the 

case may be, .so tha t  it sha l l  bear a f a i r  propor- 

Reserve sha l l  revert  t o  the Province. 

6 .  That so soon a s  the Reserve o r  Reserves for  
any Indian nation shal l  have been fixed and deter- 
mined by the Comissioners a s  aforesaid, the 

the province and increased Indian unrest, Acting Minister of the Interior 

R.W. Scott proposed, on 5 November 1875, t h a t  a , J o i n t  Committee be for-  

I 
med t o  investigate and a c t  upon the problem.I8 The terms of reference 

of the Commission would be based upon suggestions made i n  July of 1875 

by the respected missionary William Duncan and supported by Premier 

Walkem of Br i t i sh  Columbia: 

1 . That with the vi ow +o the r;neerlv and f i na 1 - - - - -- - . . - --. - -- - . - - . . - - -- - - - - - -> - . . - - - . .- + 

adjustment of the Indian Reserve question in  

e. 
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British Columbia on a satisfactory basis, the 
whole matter be referred to three Co~issioners, 
one to be appointed by the Government of the 
Dominion, one by the Government of British Col
umbia, and the third to be named by the Dominion 
and the Local Governments jointly. 

2. That the said Commissioners shall, as soon 
as practicable after their appointment, meet at 
Victoria, and -make arrangements to ~isitl with 
all convenient speed, in such order as may be 
found desirable, each Indian nation (meaning by 
nation all Indian tribes speaking the same lan
guage) in British Columbia, and, after full 
enquiry on the spot into all matters affecting 
the question, to fix and determine for each 
nation, separately, the number, extent, and 
locality of the Reserve or Reserves to be allow
ed to it. 

3. 'That in determining the extent of the Reserves 
to be granted to the Indians of British columbia, 
no basis of acreage be fixed for the Indians of 
that Province as a whole, but that each nation of 
Indians of the same language be dealt with separ
ately. 

4. That the Commissioners shall be guided generally 
by the spirit of the Terms of Union between the 
Dominion and the Local Governments, which contem
plates a "liberal policy" being pursued towards the 
Indians, and; in the case of each particular nation', 
regard shall be had to the habits, wants and ~ur
suits of such nation, to the amount of territory 
available in the region occupied by them, and to 
the claims of the white settlers. 

5. That each Reserve shall be held in trust for 
the use and be~efit of the nation of Indians to 
which it has been allotted,e and, in the event of 
any material increase or decrease hereafter of the 
numbers of a nation,oqcupying a Reserve, such . 
Reserve shall be enlarged or diminished, as the 
case may be, eSO that it shall bear a fair propor
tion to the memberse of the nation occupying it. 
The extra land required for any Reserve eshall bee 
allotted from Crown Lands, and any taken off a 
Reserve shall revert to the Province. 

6. That SO soon as the Reserve or Reserves for 
any Indian nation shall have been fixed and deter~ 
mined by the Commissioners as aforesaid, the 
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resolution of the issue and was, in fact, 1I1ittle short of a mockery of 

I Indian] claims. "14 Council approved the memorandum and forwarded a 

copy with related documents to the Secretary of State for the Colonies 

"to enable Lord Carnarvon to understand, in all its bearings, the great 

national question now seeking solution at the hands of the Dominion and 

British Columbia Governments.,,15 

The B.C. government responded, somewhat belatedly, by appointing 

a committee of the legislature in April 1875, to investigate the Indian 

land question, but then succeeded in blocking the presentation and pub-

lication of its final report. 16 In the meantime, the federal government 

had applied greater pressure by disallowing the British Columbia Crowne 

Lands Aat of 1874 on the grounds that it had failed to provide for 

Indian reserves, and by asserting at the same time that " that which 
, 

has been ordinarily spoken of as the 'Indian title' must, of necessity, 

consist of some species of interest in the lands of British Columbia. ,,17 

Faced with the prospect of continued serious difficulties with 

the province and increased Indian unrest; Acting Minister of the Interior 

R.W. Scott proposed, on 5 November 1875, that a Joint Committee be for-

• med to investigate and act upon the problem. 18 The terms of reference 

of the Commission would be based upon suggestions made in July of 1875 

by the respected missionary William Duncan and supported by Premier 

Walkem of British Columbia: 

1. That with the view to the speedy and final 
adjustment of the Indian Reserve question in 
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Brit ish Columbia on a sat isfactory basis,  the 
whole matter be referred t o  three Commissioners, exis t ing Reserves belonging t o  such nation, 

one t o  be appointed by the Government of the so f a r  as they a re  not i n  whole o r  i n  pa r t  
Dominion, one by the Government of Bri t ish Col- included in  such new Reserve o r  Reserves so 
umbia, and the th i rd  t o  be named by the Dominion determined by the Commissioners, sha l l  be 
and the Local Governments jointly.  surrendered by the Dominion t o  the Local 

Government a s  soon a s  may be convenient, on 
2 .  That the said Commissioners sha l l ,  a s  soon 
a s  practicable a f t e r  t he i r  appointment, meet a t  the l a t t e r  paying t o  the former, for the 

benefit  of the Indians, such compensation 
Victoria, and make arrangements t o  v i s i t ,  with for  any clearings o r  improvements made on 
a l l  convenient speed, i n  such order a s  may be any Reserve so surrendered by the Dominion. 
found desirable,  each Indian nation (meaning by 
nation a l l  Indian t r ibes  speaking the same lan- and accepted by the Province, a s  may be 

guage) in  Br i t i sh  Columbia, and, a f t e r  f u l l  thought reasonable by the Commissioners afore- 

enquiry on the spot i n t o  a l l  matters affect ing 
said. l 

the question, t o  f i x  and determine f o r  each 
nation, separately, the number, extent,  and After making some objections t o  the requirement t ha t  it share the costs 

loca l i ty  of the Reserve o r  Reserves t o  be allow- 
ed t o  it. 

of the ~olmnission, the province approved the proposal by Order i n  Council 

3. That i n  determining the extent  of the Reserves of 6 January 1876.*' One amendment t o  the federal  proposal, which in  
t o  be granted t o  the Indians of Br i t i sh  Colmbia, 
no basis  of acreage be fixed f o r  the Indians of retrospect foretold something of the f a t e  of the Commission, was made by 
tha t  Province a s  a whole, but t ha t  each nation of 
Indians of the same language be dea l t  with separ- the province: the phrase,"with a v i e l t o  thespeedy and f i n a l  

4. That the Commissioners sha l l  be guided generally adjustment Of the Indian Reserve question" was replaced by with a view 

by the s p i r i t  of the Terms of Union between the 
Dominion and the Local Governments, which contem- 

t o  theliadjustment of the Q ~ e s t i o n . " ~ ~  Alexander C. Anderson and Archi- 

p l a t e s  a " l i be ra l  policy" being pursued towards the 
mdians, and, i n  the case of each par t icu lar  nation, bald McKinley were named to '  represent the federal  and provincial govern- 

regard sha l l  @ had t o  the habits,  wants and pur- 
s u i t s  of such nation, t o  the amount of t e r r i t o r y  ments, respectively, and Gilbert  Malcolm Sproat was named Jo in t  Comis- 

available in  the region occupied by them, and t o  
sioner i n  ~ u g u s t  1 8 7 6 . ~ ~  

the claims of the white s e t t l e r s .  
' . 

5. That each Reserve sha l l  be held in  t r u s t  f o r  
the use and benefi t  of the nation of Indians t o  
which it has been a l lo t ted ,  and, i n  the event of The Jo in t  commission faced a formidable task.. It would be expec- 
any material increase o r  decrease hereafter of the 
numbersof a nation occupying a Resewe, such ted t o  t rave l  extensively throughout the province, and, i n  an envirbnment 
Reserve sha l l  be enlarged o r  diminished, a s  the 

t 
case may be, so tha t  it sha l l  bear a f a i r  propor- of suspicion and h o s t i l i t y  among local  s e t t l e r s  and Indian bands, to' 
t i on  t o  the members of the nation occupying it. 
The ex t ra  land required for  any Reserve sha l l  be es tab l i sh  appropriate reserve boundaries with no fixed standard t o  f a l l  
a l l o t t ed  from Crown Lands, and any taken off a 
Reserve sha l l  rever t  t o  the Province- back on. FurtheFmore, within the f i r s t  few months of the Commission's 

6 .  That so soon a s  the Reserve o r  Reserves for  
any Indian nation sha l l  have been fixed and deter- 

operation, even the l imited agreement which formed the bas i s  of i ts  

mined by the Commissioners a s  aforesaid, the 
mandate was showing signs of s t r a in .  The federal  government was now 
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British Columbia on a satisfactory basis, the 
whole 11latter be referred to three Commissioners, 
one to be appointed by the Government of the 
Dominion, one by the Government of British Col
umbia, and the third to be named by the Dominion 
and the Local Governments jointly. 

2. That the said Commissioners shall, as soon 
as practicable after their appointment, meet at 
victoria, and 'make arrangements to visit, with 
all convenient speed, in such order as may be 
found desirable, each Indian nation (meaning by 
nation all Indian tribes speaking the same lan
guage) in British Columbia, and, after full 
enquiry on the spot into all matters affecting 
the question, to fix and determine for each 
nation, separately, the number, extent, and 
locality of the Reserve or Reserves to be allow
ed to it. 

3. That in determining the extent of the Reserves 
to be granted to the Indians of British Columbia, 
no basis of acreage be fixed for the Indians of 
that Province as a whole, but that each nation of 
Indians of the same language be dealt with separ
ately. 

4. That the CommiSSioners shall be guided generally 
by the spirit of the Terms of Union between the 
Dominion and the Local Governments, which contem
plates a "liberal policy" being pursued towards the 
Indians, and, in the case of' each particular nation, 

. regard shall b~ had to the habits, wants and l'ur
suits of such nation, to the amount of territory 
available in the region occupied by them, and to 
the claims of the white settlers. 

5. That each Reserve shall be held in trust for 
the use and benefit of the nation of Indians to 
which it has been allotted, and, in the event of 
any material increase or decrease hereafter of the 
numbers.of a nation occupying a Reserve, such . 
Reserve shall be enlarged or diminished, as the 
case may be, so that it shall bear a fair propor
tion to the members of the nation occupying it. 
The extra land required for any Reserve shall be 
allotted from Crown Lands, and any taken off a 
Reserve shall revert to the Province. 

6. That so soon as the Reserve or Reserves for 
any Indian nation shall have been fixed and deter
mined by the Commissioners as aforesaid, the 
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existing Reserves belonging to such nation, 
so far as they are not in whole or in part 
included in such new Reserve or Reserves so 
determined by the commissioners, shall be 
surrendered by the Dominion to the Local 
Government as soon as may be convenient, on 
the latter paying to the former, for the 
benefit of the Indians, such compensation 
for any clearings or improvements made on 
any Reserve so surrendered by the Dominion 
and accepted by the Province, as may be 
thought reasonable by the Commissioners afore
said. 19 

After making some objections to the requirement that it share the costs 

of the Commission, the province approved the proposal by Order in Council 

of 6 January 1876. 20 One amendment to the federal proposal, which in 

retrospect foretold something of the fate of the Commission, was 11lade by 

the province: thephrase,"with a view·· to the -speedy and final 

adjustment of the Indian Reserve question" was replaced by with a view 

to the "adjustment of the ·question. ,,21 Alexander C. Anderson and Archi-

, 
bald McKinley were named to represent the federal and provincial govern-

ments, respectively, and Gilbert Malcolm Sproat was named Joint Commis-

sioner in August 1876. 22 

The Joint commission faced a formidable task. It would be expec-

ted to travel extensively thJ;Oughout the provinge, and, in an environment 

• of suspicion and hostility among local settlers and Indian bands, to 

establish appropriate reserve boundaries with no fixed standard to fall 

back on. Furthermore, within the first few months of the Commission's 

operation, even the limited agreement which formed the basis of its 

mandate was Showing signs of strain. The federal government was now 

34 
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arguing that the Commissioners would not have the power to reduce 

Wl°thout the consent of the Indians as this would be reserve acreages 

contrary to the Indian Aat. 

On top of this dispute, a Victoria speech of 20 September 1876, 

by the Earl- of Dufferin, Governor'General of Canada,pointedly'raised the 

question of an underlying Indian title to the lands of British Columbia, 

a question which had been ignored by both governments in their efforts to 

1 d ° 23 arrive at a mutually acceptable resolution of the reserve an s lssue. 

Commissioner Sproat added fuel to the resulting controversy by indicating 

only three days later that the Commission should be instructed on the 

° th t k treaties. 24 principle of Indian title in order to permlt em 0 ma e 

Then, with his appointment as Minister of the Interior in November, David 

Mills announced that he was prepared to pursue an agreement as to minimum 
;,.<, 

acreages for reserves. 25 

At the same time, the provincial government was proposing that the 
, 

Commission be dissolved, that future reserve allotments be made by the 

Superintendents of Indian Affairs" subject to the approval of B.C. 's 

Chief Commissioner of Lands and Works, and that disputes be referred for 

final judgement to a judge of the Provincial Supreme Court. The federal 

cabinet gave approval to this proposal on 23 February 1877, but later 

abandoned the plan when the province proposed that county court judges 

rather than Indian Superintendents set aside reserves.26 
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Having weathered these early threats to its existence, the 

Commission began its first full year of activity in 1877, concentrating 

on the most seridus trouble spots in the interior. Although apparently 

successful in assuaging some of the more threatening Indian grievances, 

the Commissioners found themselves frequently confronted with Indian 

claims to an unextinguished title to the land. 27 Sproat also complained 

that, lacking powers of arbitration in questions of direct conflict 

between the claims of Indians and those of white settlers, he could do 

° 28 little to resolve many disputes. 

Although hostility of some Indian bands may have been overcome 

by the Commission's demonstration of a sincere desire to deal with their 

claims, criticism from the settler communities and from the provincial 

government continued throughout 1877 and into 1878. Then, in February of 

1878, the province requeste~ that the federal government act upon its 

decision of a year earlier to dissolve the Commission, and soon after 

informed its own representative, Archibald McKinley, that the Commission 

had, in fact, been dissolved. But petitions from Indian Chiefs concern

ing their unresoived claims provided sufficient evidence for the federal 

government that a complete dissolution of the ~mmission might result in 

a very grave situation. in was agreed, therefore, that Sproat continue 

as a sole Commissioner with his expenses paid by Canada. Mills sought 

assurances that any decision by Sproat would be accE'lpted as final, but 

the province promised merely that it would interfere only in extreme 

cases. 29 
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A s  sole Comniissioner, - 

tenuoas than ever. He coulc 

... 
eff 
hav . . 

administration concernin'$ matters f a r  removed from the reserve.lands merit i n  1899, the posit ion of Reserves Connnissioner was combined with 

us. 

The extent t o  which the Commissioner had become alienated from 

spr0aL.s posxrlon w a s  ~ i u w  p n r i a y s  I I N L S  

(I vinced tha t  the reaction t o  t h i s  meeting had been based on r a c i a l  preju- 

i do l i t t l e  t o  overcome the suspicions of I dice. This experience, coupled with an administrative change which made 

the Indians a s  long as  the province maintained a veto power over h i s  
I h i s  position as  Reserves Connnissioner subordinate t o  tha t  of Superinten- 

decisions,30 and he remained convinced that :  I dent Powell, undoubtedly contributed t o  Sproat's decision t o  resign i n  
no government of the province w i l l  

ectively recognize tha t  the Indians March 1880.34 
e any r ights  t o  land. If it is pos- I 

s l o l e  t o  deprive them of t h e i r  land, o r  1 - 
t o  prevent them e t t i ng  a b i t  of land, 
it w i l l  be done. 91 In i t s  first four years of  operation the Cammission had succeeded 

I Nor was the Conmissioner held in  high esteem by Premier Walkem, who i n  laying out reserves along the  Fraser and Thompson Rivers and through- 
4 

complained in  a l e t t e r  of 1 March 1879, t h a t  Sproat was '%holly unf i t  i Out most of the southern mainland, although t i t l e s  had ye t  t o  be conveyed 
i 

for  anything but  verbose, voluminous, tiresome correspondence". 32 A j( by the Province. Its work would continue u n t i l  1910 under Peter O'Reilly 

r i f t  was a l so  developing between Sproat and Indian Superintendent I . W .  (1880-1898) and A.W. Vowel1 (1899-1910) but i n  a somewhat l e s s  ambitious 

Powell, par t ly  over Powell's disagreement with some of the commissioner's fashion. O'Reilly concentrated on the location of small, local  reserves 

decisions and par t ly  because Sproat was frequently c r i t i c a l  of the 1ndian and a small, inexpensive t rave l l ing  Commission. With Vowell's appxnt -  

4 . 33 tha t  of Superintendent. 

s e t t l e r s ,  the pr;ovincial government, and the loca l  Indian administration 

was demonstrated by the response t o  h i s  decision t o  bring a large number 

of Indians together for  a meeting a t  Lytton, l a t e  i n  the sumer  of 1879. 

Peti t ions from s e t t l e r s  voiced fear and outrage and one even accused 

Sproat of trying t o  organize the Indians po l i t i ca l ly .  Superintendent 

Powell, former Comissioners McKinley and Anderson, and W i l l i a m  Duncan 

a l l  opposed the scheme. Although reprimanded by Deputy Superintendent 

General of Indian ~ f f a i r s ,  Lawrence Vankoughnet, Sproat remained con- 

Many bands continued t o  oppose the establishment of reserves, 

keeping a l ive  the issue of Indian t i t l e .  Se t t l e r s  and provincial  legis- 

l a to r s  continued t o  object t o  the l i b e r a l i t y  of reserve allocations,  

which by 1892 averaged 29 acres per capi ta  but varied from region t o  

8 35 
region from seven t o  two hundred and t h i r t y  acres per capita.  Criticism of 

the Commission was a l so  voiced on occasion i n  the Parliament of Canada, 

the main complaints being the length of time needed t o  complete the task 

and the f a c t  t h a t  the Commission was so frequently cal led upon t o  adjust  

i ts  previous allocations.  What the federal  government had hoped would 
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As sole Commissioner, Sproat's pOsition was now perhaps more 

tenuous than ever. He could do little to overcome the suspicions of 

the Indians as long as the province maintained a veto power over his 

decisions/ 3D and he remained corivinced that: 

•.. no government of the province will 
effectively recognize that the Indians 
have any rights to land. If it is pos
sible to deprive them of their land, or 
to prevent them ~etting a bit of land, 
it will be done. 1 

Nor was the Commissioner held in high esteem by Premier Walkem, who 

complained in a letter of 1 March 1879, that Sproat was '~holly unfit 

for anything but verbose, voluminous, tiresome correspondencell~32 A 

rift was also developing between Sproat and Indian Superintendent I.W. 

Powell, partly over Powell's disagreement with some of the commissioner's 

decisions and partly because Sproat was frequently critical of the Indian 

administration concerning matters far removed from the reserve ,lands 

issue. 33 

The extent to which the Commissioner had become alienated from 

settlers, the provincial government, and the local Indian administration 

was demonstrated by the response to his decision to bring a large number 

of Indians together for a meeting at Lyttonilate in the summer of 1879. 

Petitions from settlers voiced -fea'r and outrage and one even accused 

Sproat of trying to organize the Indians politically. Superintendent 

Powell, former Commissioners McKinley and Anderson, and William Duncan 

all opposed the scheme. Although reprimanded by Deputy Superintendent 

General of Indian Affairs, Lawrence Vankoughnet, Sproat remained con-

37 
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vinced that the reaction to this meeting had been based on racial preju-

dice. This experience, coupled with an administrative change which made 

his position as Reserves Commissioner sUbordinate to that of Superinten-

dent Powell, undoUbtedly contributed to sproat's decision to resign in 

March 1880. 3'+ 

In its first four years of operation the Commission had succeeded 

in laying out reserves along the Fraser and Thompson Rivers and through-

out most of the southern mainland, although titles had yet to be conveyed 

by the Province. Its work would continue until 1910 under Peter O'Reilly 

(1880-1898) and A.W. Vowell (1899-1910) but in a somewhat less ambitious 

fashion. O'Reilly concentrated on the location of small, local reserves 

and a small, inexpensive travelling Commission. With Vowell's appoint-

ment in 1899, the position of Reserves Commissioner was combined with 

that of Superintendent. 

Many bands continued to oppose the establishment of reserves, 

keeping alive the issue of Indian title. Settlers and provincial legis-

lators continued to object to the liberality of reserve allocations, 

which by 1892 averaged 29 acres per capita but Varied from region to' 

region from seven to two h~ndred and thirty acres per capita~Criticism of 

the Commission was also voiced on occasion in the Parliament 0'£ canada, 

the main complaints being the length of time needed to complete the task 

and the fact that the Commission was so frequently called upon to adjust 

its previous allocations. What the federal government had hoped would 
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be the instrument for "i! speedy and final ,adjustment' of the Indian' 1 

reserves question" had become little more than an arm of the Indian 

Affairs administrative machinery with the ongoing responsibility for 

f The Comm'ssion was finally diss-allocation and adjustment 0 reserves. ~ 

olved in 1910, after the province had refused, the previous year, to 

sanction any more reserves. 36 

During the life of the ReServes Conunission, 'the Indians of British 

. t concerning the issues of Indian title Columbia were by no means qUl-escen 

and reserves, and on occasion their dissatisfaction called for special 

, 1 'm In 1884 the provincial govern-governmental inquiries into thel-r c al- s. 

ment conducted an inquiry into a dispute at Metlakatlah which had begun 

as a division within the Church Missionary Society, between the official 

leadership of the society and the followers of william Duncan, but which 
'" 

1 of a two-acre plot of land and came to involve a conflict over contro 

questions concerning Ind1an title. The direct involvemenr of the prov-

ince in this case was due to the refusal of the Indians concerned to 

accept an Indian agent. As a result of the inquiry, the province itself 

laid claim to the disputed property, an action opposed by all other con-

cerned partie's, including the Government of Canada. Eventually several 

. d for their roles in resisting the Indians were convicted and impr:tsone 

. d to Alaska. 37 
law, and Duncan's followers em1.grate 

unrest continued at various points on the North-West Coast and 

resulted in a deputation of Indians to Victoria in February 1887. The 
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Premier apparently refused to discuss the Indians' claims with the mis-

sionary who accompanied the delegation38 but was sufficiently concerned 

about the seriousness of the grievances to establish, under the Public 

Inquiries Aid Act (1872) ,a "Commission Appointed to Enquire into the 

Condi tion of the Indians' of the North-West Coast". Hon. C.F. Cornwall, 

nominated by Canada, and J.P. Planta, Justice of the Peace, were appoin-

ted Conunissioners in September 1887, with very general instructions to 

proceed to Nass River and Port Simpson to hear "the expression of [the 

Indians'] views, wishes and complaints, if any". 

The province instructed the commissioners not to allow missionar-

ies to act as advocates for the Indians, and further advised planta to 

be carefUl to discountenance any claim of Indian title, although the 

province would be receptive to requests for timber reServes. 3 9 Any fears 

concerning the influence of 'missionaries would have been reinforced by 

the tenor of the report of the Conunission, dated 30 November 1887. The 

Commissioners had found the Indians divided on many questions, with 

those under the influence of missionaries of the Methodist Church, at Green-

ville on the Nass River and Port Simpson, being mbst strident in assert-

ing "Indian title" and rejecting the Indian Act and Indian agents. 40' 

Whatever might have been their origins, these strong assertions 

of Indian title have been a recurrent problem for both levels of govern-

ment, especially since the turn of the century. In 1906 and again in 

1909 Indian, deputations from two different areas of the province travel-
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l ed  t o  England t o  present t o  the King t h e i r  claims fo r  aboriginal r ights .  
not achieve the s ta ted  objective of a reference of t h e i r  claim t o  the 

 bout the s a m e  time a support group of non-Indian ci t izens,  cal led 
Judicial Committee of the Imperial Privy Council, they did help t o  con- 

"Friends of the Indians", was formed t o  a s s i s t  i n  pressing the claims 

through meetings with federal and provincial o f f i c i a l s .  " But while the 
desirable because "the Indians w i l l  continue to  bel ieve they have 

aboriginal r igh ts  o r  Indian t i t l e  claim was foremost i n  the minds of the 
a grievance u n t i l  i t . h a s  been se t t l ed  by the Court t h a t  they have a 

Indian claimants and the i r  supporters, the two leve ls  of government were 
claim o r  t h a t  they have no  claim. "43 The course of action chosen by 

increasingly preoccupied with the i r  disputes over the s ta tus  of B.C. 
Laurier's government was t o  seek the approval of Br i t i sh  Columbia t o  

reserve lands. 
submit a list of questions concerning the aboriginal r i gh t s  issue a s  

well a s  reserve lands questions t o  the Supreme Court of Canada. such a 

A s  elsewhere in  the country, the province was experiencing rapid 
list of ten questions was prepared i n  May 1910, by the Deputy Minister 

settlement i n  the f i r s t  decade of the Twentieth Century and governments 
of Justice for  Canada and the Deputy Attorney-General f o r  Br i t i sh  Colum- 

f e l t  strong pressure t o  increase the ava i lab i l i ty  of Crown lands. The 
bia ,  but the province l a t e r  withheld i ts  assent t o  the Reference, arguing 

federal  Liberal government of sir Wilfrid Laurier (1896-1911) had res- 
t h a t  the f i r s t  three questions which deal t  with the aboriginal r i gh t s  

ponded with a policy which had resulted i n  greatly increased numbers of 
. . issues should be deleted. .  

surrenders and sales  of Indian reserves, but the implementation of this 

policy i n  Br i t i sh  Columb<a presented some problems. The dTndian A c t  
Delegations from the "Friends of the Indians", the Moral and 

s t ipulated t h a t  the consent of the band had t o  be obtained for  each 
Social Reform Council of Canada, and the Indians of Br i t i sh  Columbia 

surrender, and normally such consent could not be obtained without , , 

continued t o  meet with both governments fo r  several months thereaf ter ,  

assurances tha t  the federal  gov&iqent would s e l l  the land fo r  the bene- 
but Premier McBride adamantly refused t o  discuss aboriginal r ights ,  

f i t  of the Indians. However, the 1875 agreement establishing the B.C. 

Reserves Commission had given recognition t o  a reversionary in t e re s t  of v 
"pernicious advice of some unscrupulous whites".44 Finally, having 

the province in  any lands surrendered from reserves, and the conservative 
given up hope t h a t  the province would ever agree t o  a Supreme Court 

provincial government of RichardMcBride was now proclaiming t h i s  as  i t s  
reference, Laurie'r's cabinet decided on 1 7  May 1911, " to  i n s t i t u t e  

proceedings i n  the Exchequer Court of Canada on behalf on the Indians 

against  a provincial grantee, o r  licensee, i n  the hope of obtainin? a 
Although the pe t i t ions  of the Indians and t h e i r  supporters did 

I 
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led to England to present to the King their claims for aboriginal rights. 

About the same time a support group of non-Indian citizens, called 

"Friends of the Indians n , was formed to assist in pressing the claims 

through meetings with federal and provincial officials. 41 But while the 

aboriginal rights or Indian title claim was foremost in the minds of the 

Indian claimants and their supporters, the two levels of government were 

increasingly preoccupied with their disputes over the status of B.C. 

reserve lands. 

As elsewhere in the country, the province was experiencing rapid 

settlement in the first decade of the Twentieth Century and governments 

felt strong pressure to increase the availability of Crown lands. The 

federal Liberal government of Sir Wilfrid Laurier (1896-1911) had res-

ponded with a policy which had resulted in greatly increased numbers of 
-' ,~ 

surrenders and sales of Indian reserves, but the implementation of this 

policy in British Co1umbfa presented some problems. The rndian Act 

stipulated that the consent of the band had to be obtained for each 

surrender, and normally such consent could not be obtained without 

assurances that the federal goverrunent would sell the land for the bene-

fit of the Indians. However, the 1875 agreement establishing the B.C. 

Reserves -Commission had given recognition to a reversionary interest of 

the province in any lands surrendered from reserves, and the Conservative 

provincial government of Richard. McBride was now proclaiming this as its 

right. 42 

Although the petitions of the Indians and their supporters did 
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not achieve the stated objective of a reference of their claim to the 

Judicial Committee of the Imperial Privy Council, they did help to con-

vince Sir Wilfrid· Laurier that some form of judicial consideration was 

desirable because "tbe Indians will continue to ·believe they have 

a grievance until it .has been settled by the Court that they have a 

claim or that they have no claim ... 43 The course of action chosen by 

Laurier's government was to seek the approval of British Columbia to 

submit a list of questions concerning the aboriginal rights issue as 

well as reserve lands questions to the Supreme Court of Canada. Such a 

list of ten questions was prepared in May 1910, by the Deputy Minister 

of Justice for Canada and the Deputy Attorney-General for British Colum-

bia, but the province later withheld its assent to the Reference, arguing 

that the first three questions which dealt with the aboriginal rights 

issues should be deleted. 

Delegations from the "Friends of the Indians", the Moral and 

Social Reform Council of eanada, and the Indians of British Columbia 

continued to meet with both governments for several months thereafter, 

but Premier McBride adamantly refused to discuss aboriginal rights, 

claiming that the issue would never have been raised except through the 

"pernicious advice of some: unscrupulous whites".44 Finally, having 

given up hope that the province would ever agree to a Supreme Court 

reference, Laurie'r's cabinet decided on 17 May 1911, .. to institute 

proceedings in the Exchequer Court of Canada on behalf on the Indians 

~gainst a provincial grantee, or licensee, in the hope of obtainin.::; a 
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decision upon the questions involved as  soon a s  a case a r i s e s  i n  which 

the main points i n  difference can be properly o r  conveniently t r ied."45 

The government did not l i v e  long enough t o  implement i ts  l a t e s t  strategy. 

In the federal  e lect ion of 21 September 1911, the Conservatives came t o  

power under the leadership of Robert Borden, ending f i f t een  years of 

Liberal rule. 

Although faced with renewed pressure from the Indians f o r  judicial  

action, the new government in  Ottawa was not prepared to  follow through 

w i t h  its predecessor's po l ic ies  without a t  l e a s t  making its own attempts 

t o  resolve the disputes throllgh investigation of the fac ts  and consulta- 

t ion with the province. The obvious choice f o r  such an assignment was 

a man of long and varied experience on sensi t ive assignments within the 

Department of Indian Affairs, J . A . J .  MCKeMa. 
2 < 

McKenna joined the '~epartment  i n  1887, had served a s  pr ivate  sec- 

re tary t o  Conservative and Liberal Superintendents General, and had been 

given responsibil i ty for  several Commissions of investigation and negot- 

ia t ion.  In 1897 he had worked with T.G. Rothwell t o  s e t t l e  the dispute 

between the federal  and Br i t i sh  Columbia governments over the administra- 

t ion  of lands i n  the railway be l t ,46  and, i n  1899, had coauthored a report  

with Reginald Rimer on a range of unresolved issues  r e l a t ing  t o  federal  

and provincial respons ib i l i t i es  f o r  Indian administration i n  Ontario. 
4 7 

He was one of three Commissioners appointed t o  negotiate Treaty 8 i n  the 

Upper Mackenzie basin (1899) ;48 sole Commissioner f o r  Treaty 10 i n  North- 

ern Saskatchewan and par ts  of Northern Alberta (1906) ; 4 9  Chairman, and 

l a t e r ,  sole member of the Royal Commission of 1900 t o  s e t t l e  North-West 

half-breed claims;50 and Assistant Indian Conmissioner for  the North-West, 

1901-1909 .51 

McKenna had no more success than any previous federal  appointee 

in  h i s  attempts t o  lead the province in to  a discussion of aboriginal 

r ights ,  and concentrated instead on the issue of the province's claims 

t o  a reversionary in t e re s t  i n  reserve lands. Finally,  a f t e r  lengthy 

discussions between McKenna and Premier McBride, an agreement of 24 

September 1912, outl ined proposals f o r  "a f i n a l  adjustment of a l l  

matters re la t ing  t o  Indian Affairs i n  the Province of Br i t i sh  Columbia." 

A Royal Commission of f ive  members was t o  be appointed joint ly  with a 

raandate t o  adjust  the acreage of reserves. The province agreed t o  

relinquish its claim t o  a reversionary in t e re s t  i n  surrendered lands 

(except i n  the case of abandoned reserves) but would receive half  of 

the proceeds from sa les  of a l l  reserve lands designated by the Commission 

a s  surplus t o  the needs of each band, the remainder going t o  the Dominion 

i n  t r u s t  fo r  the  band concerned.52 

Even before the members of the proposed Commission could be 

t 
appointed it was apparent t ha t  a s  f a r  a s  some of the bands were concer- 

ned, the agreement excluded the poss ib i l i ty  of "a f ina l  adjustment of 

a l l  matters r e l a t h g  t o  Indian Affairs  i n  the Province of Br i t i sh  Colum- 

bia ."  On 22 January 1913, a meeting of the Nishga Nation unanimously 

adopted a statement resolving t o  present an aboriginal t i t l e  claim 
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decision upon the qUestions involved as soon as a case arises in which 

the main points in difference can be properly or conveniently tried. ,,45 
later, sole member of the Royal Commission of 1900 to settle North-West 

half-breed claims; 50 and Assistant Indian Commissioner for the North-West, 
The government did not live long enough to implement its latest strategy. 

1901-1909. 51 

In the federal election of 21 September 1911, the Conservatives came to 

power under the leadership of Robert Borden, ending fifteen years of 
McKenna had no more success than any previous federal appointee 

Liberal rule. 
in his attempts to lead the province into a discussion of aboriginal 

Although faced with renewed pressure from the Indians for jUdicial 
rights, and concentrated instead on the issue of the province's claims 

to a reversionary interest in reserve lands. Finally, after lengthy 
action, the new government in Ottawa was not prepared to follow through 

discussions between McKenna and Premier McBride, an agreement of 24 
with its predecessor's policies without at least making its own attempts 

September 1912, outlined proposals for "a final adjustment of all 
to resolve the disputes through investigation of the facts and consulta-

matters relating to Indian Affairs in the Province of British Columbia. " 
tion with the province. The obvious choice for such an assignment was 

A Royal Commission of five members was to be appointed jointly with a 
a man of long and varied experience on sensitive assignments within the 

mandate to adjust the acreage of reserves. The province agreed to 
Department of Indian Affairs, J.A.J. McKenna. 

relinquish its claim to a·reversionary interest in surrendered lands 

McKenna joined the' Department in 1887, had served as private sec-
(except in the case of abandoned reserves) but would receive half of 

the proceeds from sales of all reserve lands designated by the commission 
retary to Conservative and Liberal Superintendents General, and had been 

given responsibility for several Commissions of investigation and negot-
as surplus to the needs of each band, the remainder going to the Dominion 

in trust for the band concerned. 52. 
iation. In 1897 he had worked with.T.G. Rothwell to settle the dispute 

between the federal and British Columbia governments over the administra-

tion of lands in the railway belt,46 and, in 1899, had co-authored a report 
Even before the members of the proposed cpmmission could be 

, 
with Reginald Rimmer on a range of unresolved issues relating to federal 

appointed it was apparent that as far as some of the bands were concer-

and provincial responsibilities for Indian administration in Ontario. 47 
ned, the agreement excluded the possibility of "a final adjustment of 

all matters relating to Indian Affairs in the Province of British Colum-
He was one of three Commissioners appointed to negotiate Treaty 8 in the 

Upper Mackenzie basi:n (1899);"8 sole Commissioner for Treaty 10 in North-
bia." On 22 January 1913, a meeting of the Nishga Nation unanimously 

ern Saskatchewan and parts of Northern Alberta (1906) ;49 Chairman, and 
adopted a statement resolving to present an aboriginal title claim 
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hlthough the statement approved 
Royal Commission on Indian Affairs i n  
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di rec t ly  t o  the Imperial Privy Council. i 
~ --- 

Bri t i sh  Columbia, a s  approved by the Govern- 
of the McKenna-McBride agreement i n  the matter of the province's abandon- 

merits of the Dominion and the Province, as a 
f u l l  allotment of Reserve lands t o  be a&n- 
i s t e red  fo r  t h e i r  benefit  a s   art of the 

- - - - - - -. . - - - - - - J  

t ions with the  Indians concerning t h e i r  aboriginal t i t l e  claims.53 While granting the - sa id  reserves a s  approved sha l l  
be held t o  have sa t i s f ied  a l l  claims of the 

the two leve ls  of government now appeared closer  than ever before t o  Indians against  the Province. 

. - 

resolving the i r  differences, the Nishga declaration presented what might be provided and the cost  thereof borne by the 
Government of the Dominion of Canada. 

have seemed an insoluble dilemma. The Imperial privy council would not 
3. That the Government of Br i t i sh  columbia 

consider such an issue except on appeal from the courts of Canada, and 
sha l l  be represented by counsel, t h a t  the - 
Indians sha l l  be represented by counsel nom- 

the Conservative government had rejected Laurier 's  plans fo r  action i n  inated and paid by the Dominion. 

4.   hat i n  the event of the Court o r  the 
the Exchequer Court, favouring instead, resolution of the issues through Privy Council deciding t h a t  the Indians have 

the mechanism of the Joint  Commission. ~ r i t i s h  columbia, meanwhile, Br i t i sh  Columbia, the policy of the Dominion 
towards the Indians s h a l l  be governed by con- 
sideration of t h e i r  i n t e re s t s  and future 
development. 54 

would not consider aboriginal t i t l e  claim 

posal, approved by Order i n  

1. That the Indians of Br i t i sh  COlUmt 

sa~ l szy lny  rrzr i i i u s a ~ a  ~ s a u u  LU -LIUALCIIVIA-- 

t e r r i to rces ,  .and t o  accept the finding of the. 

- ~ - 

a s  an attempt t o  produce a f i n a l  settlement without reference t o  negotia- 
compensation. 

2. That the Province of B r i t i s h  Clnl~mhia h - 7  

;I That the remininq considerations sha l l  

31 no t i t l e  i n  the lands of the Province of 

s. Duncan Campbell Scott, 
Scot t ' s  proposal was rejected by the Nishgas and by bands from the 

appointed Deputy superintendent General of Indian ~ f f a i r s  i n  1913, 
i n t e r io r  who continued t o  present counter-proposals throughout 1915 

f the benefits  of a recognition 
and 1916, t o  no 

of t he i r  claims were fanciful  and erroneous but was prepared t o  recommend 

ta t ions .  H i s  pro- - 
The Royal Commission on Indian Affairs i n  Br i t i sh  Columbia 

council of 20 June 1914, s ta ted  the follow- 

(usually referred t o  a s  the McKenna-McBride Commission) commenced i t s  
ina conditions f o r  such court action: - 

work i n  1913 and delivered i t s  f ina l  report on 30 June 1916. The 
- ~ 

~ i a  sha l l ,  I 

by t h e i r  Chiefs o r  representatives, i n ' a  binding Dominion appointees were J . A . J .  McKenna and N.W. White, the B.C. appoin- ., 

way, agree, i f  the Court, or ,  on appeal, the 
privy Council, decides t h a t  they have a t i t l e  t ee s  were J.P. Shaw and D.H. Macdowell, and E.L. Wetmore was selected a s  
t o  lands of the Province, t o  surrender such , 
t i t l e ,  receiving from the Dominion benefits t o  . .  . Chairman. Wetmore resigned i n  1914 t o  be replaced by S. Carmichael, with 
be granted fo r  extinguishment of t i t l e  i n  
accordance with past  usage.of the Crown in  Shaw assuming the ro l e  of Chairman.56 Although it was empowered t o  take . . -c-.:..- LL- 7-2: -- .., -:.,. +.-. ,...",,,-,-e.,,?~,-.=A 

evidence concerning general issues re la t ing t o  the administration of 
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directly to the Imperial Privy Council. Although the statement approved 

of the McKenna-McBride agreement in the matter of the province's abandon-

ment of its claim to a reversionary interest, it rejected the agreement 

as an attempt to produce a final settlement without reference to negotia

tions with the Indians concerning their aboriginal title claims. 53 While 

the two levels of government now appeared closer than ever before to 

resolving their differences, the Nishga declaration presented what might 

have seemed an insoluble dilemma. The Imperial Privy ~ouncil would not 

consider such an issue except on appeal from the courts of Canada, and 

the Conservative government had rejected Laurier's plans for action in 

the Exchequer Court, favouring instead, resolution of the issues through 

the mechanism of the Joint Commission. British Columbia, meanwhile, 

would agree to the proposed Commission only on the understanding that it 

would not consider abori~}nal title claims. Duncan campbell Scott, 

appointed Deputy Superintendent General of Indian Affairs in 1913, 

believed that the Indians', expectations of the benefits of a recognition 

of their claims were fanciful and erroneous but was prepared to recommend 

a reference to the Exchequer Court within certain limitations. His pro-

posal, approved by Order in Council of 20 June 1914, stated the follow-

ing conditions for such court action: 

1. That the Indians of British Columbia shall, 
by their Chiefs or representatives, in'.a binding 
way, agree, if the court, -or, on appeal, the 
Privy Council, decides that they have a title 
to lands of the Province ,to surrender such 
title, receiving from the Dominion benefits to 
be granted for extinguishment of title in 
accordance with past usage'of the Crown in 
satisfying the Indian claim to unsurrendered 
.territorfes, 'and to accept the finding of the. 
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Royal Commission on Indian Affairs in 
British Columbia, as approved by the Govern
ments of the Dominion and the Province, as a 
full allotment of Reserve lands to be admin
istered for their benefit as part of the 
compensation. 

2. That the Province of British Columbia by 
granting the said reServes as approved shall 
be held to have satisfied all claims of the 
Indians against the Province. 

That the remaining considerations shall 
be provided and the cost thereof borne by the 
Government of the Dominion of Canada. 

3. That the Government of British Columbia 
shall be represented by counsel, that the 
Indians shall be represented by counsel nom
inated and paid by the Dominion. 

4. That in the event of the Court or the 
Privy Council deciding that the Indians have 
no title in the lands of the Province of 
British Columbia, the policy of the Dominion 
towards the Indians shall be governed by con
sideration of their interests and future 
development. 54 

Scott's proposal was rejected by the Nishgas and by bands from the 

interior who continued to present counter-proposals throughout 1915 

and 1916, to no avail. 55 

The Royal Commission on Indian Affairs in British Columbia 

(usually referred to as the McKenna-McBride Commission) commenced its 

work in 1913 and delivered its final report on 30 June 1916. The 

Dominion appointees were J.A.J. McKenna and N.W. White, the B.C. appoin-

tees were J.P. Shaw and D.H. Macdowell, and E.L. Wetmore was selected as 
, 

Chairman. Wetmore resigned in 1914 to be replaced by S. Carmichael, with 

shaw assuming the role of Chairman. 56 Although it was empowered to take 

evidence concerning general issues relating to the administration of 
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Indian Affairs i n  B.C. and did issue a separate report  on several such la t ion  of 1919 and 1920 which enabled both governments t o  implement the 

issues,  the principal task of the  Commission was t o  v i s i t  each of the Co-ssion's reconunendations by al ienat ing reserve lands w i t h o u t  the 

many bands i n  the province i n  order t o  determine the appropriate Size 

of the Indian Act. ~ l t h o u g h  the enabling legis la t ion passed, the 

1875, it was given no standard of reference for  reserve s i ze  but was federal g o v e r m n t  met opposition from the province a s  well as the 

expected t o  make decisions on the basis  of evidence from the Indians 

themselves and from representatives of other local  i n t e re s t s -  would have given the McKenna-McBride Report the e f f e c t  of a f i n a l  s e t t l e -  

ment of a l l  claims. The election, i n  1921, of the King government in 

~h~ voluminous f i n a l  report  of the Mc~enna-McBride Commission 

detailed areas t o  be cut  off from o r  added t o  existing reserves. Although t r a t ion  i n  Victoria, provided one more opportunity fo r  the Allied Tribes 

t o  press t h e i r  claims before a "f inal  settlement" was legislated.61 

the proposed deletions,  the value of the l a t t e r  lands f a r  exceeded t h a t  of 

the former.57,. Further alienations of reserve lands fo r  various r igh ts  of 

took a d i r ec t  hand i n  negotiations with the province and with the Allied 

. . 
t o  be a new willingness t o  negotiate on the pa r t  of both levels  of govern- 

ization, the Allied Indian Tribes of Br i t i sh  Columbia, had grown out of meetings ment, the Allied Tribes presented a list of seventeen far-reaching demands 

1923, and agreed t o  relinduish the i r  aboriginal t i t l e  claim i f  the demands 

McBride report. were met. The demands contained several s imi l a r i t i e s  t o  the p ra i r i e  

organization w a s  chosen t o  press, the claims and, other concerns of t r ea t i e s ,  includi-ny large reserves based on population (160 acres per 

capita i n  this case) ,  and guarantees of hunting, f ishing, and trapping 

. . .  48 
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Indian Affairs in B.C. and did i!3sue a separate report on several such 

" " 1 t k of th· e Comml."ssl."on w.a. s to visit each of the issues, the pr1nclpa, .as 

many bands in the province in order to determine the appropriate size 

and location of each reserve. Like the earlier Reserves commission of 

1875, it was given no standard of reference for reserve size but was 

expected to make decisions on the basis of evidence from the Indians 

themselves and from representatives of other local interests. 

The voluminous final report of the McKenna-McBride Commission 

detailed areas to be cut off from or added to existing reserves. Although 

the total area of the recommended additions was a;Lmost twice the acreage of 

the proposed deletions, the value of the latter lands far exceeded that of 

the former. 57. Further alienations of reserve lands for various rights of 

way and other public purposes were proposed in o,,:e hundred and four interim 

reports. 58 

The Commission's recomm~ndations no~ faced several barriers to ratif-

ication, not the least of which was continued Indian opposition. A new organ

ization, the Allied Indian Tribes of British columbia, had grown out of meetings 

in 1915 and 1916 and almost immediately asserted the fundamental priority of 

the aboriginal title claim and rejected the specific decisions of the McKenna-

McBride report. 59 In 1919, a perm.;ment Executive committee of the 

organization was chosen to press the claims and other concerns of 

the bands, and a Comprehensive statem~nt of Indian claims in the province 

was. compiled. Prote"ts Were lodged against federal and provincial legis-
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lation of 1919 and 1920 which enabled both governments to implement the 

Commission's recommendations by alienating reserve lands without the 

consent of the Indian bands, notwithstanding the surrender provisions 

of the Indian Act. 60 Although the enabling legislation passed, the 

federal government met opposition from the province as well as the In-

dians in 1920, when it unsuccessfully attempted to enact legislation which 

would have given the McKenna-McBride Report the effect of a final settle-

ment of all claims. The election, in 1921, of th.e King government in 

ottawa, coupled with the 1916 election of John Oliver's Liberal adminis-

tration in Victoria, provided one more opportunity for the Allied Tribes 

to press their claims before a "final settlement" was legislated. 61 

King's Superintendent General of Indian Affairs, Charles Stewart, 

took a direct hand in negotiations with the province and with the Allied 

Tribes in 1922 and 1923, and three prominent leaders of the Indians 

(Andrew Paull, Reverend P.R. Kelly, and Ambrose Reid) were hired as con-

sultants to the federal government. 62 Encouraged by what was perceived 

to be a new willingness to negotiate on the part of both levels of govern-

ment, the Allied Tribes presented a list of seventeen far-reaching demands 

to Stewart and his Deputy, Scott, at a five-day conference in August 

1923, and agreed to relinquish their aboriginal title claim if the demands 

were met. The demands contained several similarities to the prairie 

treaties, includi'flg large reserves based on population (160 acres per 

capita in this case), and guarantees of hunting, fishing, and trapping 

rights, but also contained much more specific guarantees of water rights, 
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had undergone several a l te ra t ions  by Indian Commissioner W.E. Ditchburn 

and Colonel J . W .  Clark who had been appointed by the federal and provin- 
ered these demands t o  be exacting, extravagant, and completely contrary 

6 3  c i a 1  governments respectively, t o  review s o w  of the specif ic  reco-nda- 
t o  the recommendations of the Royal ComIiIission. 

t ions  which had m e t  with contention.'j6 The province had already confir-  

Evidently it was of some surprise t o  Scott t h a t  the rejection of 
July 1 9 2 4 . ~ ~  

the Commission's work would be so overwhelming although it i s  d i f f i c u l t  

t o  imagine t h a t  it could have been otherwise. The'Indians clearly m i s -  

Far from accepting t h i s  governmental action a s  a f i n a l  defeat, 
t rusted the work of any Comission which would define t h e i r  r i gh t s  inde- 

the Allied Indian Tribes of Br i t i sh  Columbia immediately in tens i f ied  
pendently of d i r ec t  and comprehensive negotiations between themselves and 

t h e i r  demands t h a t e i t h e r  a t rea ty  be negotiated o r  t h e i r  aboriginal 

t i t l e  claim be submitted t o  the Judicial  Committee of the Privy Council. 
were presenting the demand for  a settlement mechanism comparable t o  t h e i r  

Under the leadership of Andrew Paul1 and Reverend Peter Kelly a t  l e a s t  
perception of t rea ty  negotiations, a s  an al ternat ive t o  piecemeal adjust- 

t h i s  August 1923 conference, the Allied Tribes proposed tha t  once t h e i r  

demands were accepted in ,pr inciple ,  a Commission should be established 

the issue, argued t h a t  contrary t o  the wording of the McKenna-McBride 
t o  implement the agreement, but unlike previous Commissions t h i s  one 

Agreement of 1912 and the subsequent confirmation, by both governments, 

o f . t he  Report of the Royal Commission of 1913-1916, there had been no 
Fail ing agreement on such a mechanism fo r  negotiations, the 1ndians 

f ina l  settlement of t h e i r  claims. In support of t h i s  argument the p e t i -  
would continue t o  argue t h a t  only the highest courts i n  the ~ r i t i s h  

t ion noted t h a t  i n  1916 the Secretary t o  the Governor General had assur- 
Empire could ru le  on t h e i r  claims t o  aboriginal t i t l e .  

l 
ed the Indians t h a t  i f  they were d i s sa t i s f i ed  with the forthcoming 

Report of the Royal Commission, they could appeal t h e i r  case t o  the 
Having reached an impasse with the Allied Tribes, the Deputy 

Imperial Privy coiincil, and further,  t ha t  representatives of various 
Superintendent General recommended the confirmation of the Report of the 

Canadian governments from 1911 t o  the present had supported a Reference 

of the issue t o  the Judicial  Committee of the Privy Council. Citing the 
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timber rights, grazing rights, education, medical care, and cash compen-

sation of approximately $2.5 million in lieu of annuities. Scott consid-

ered these demands to be exacting, extravagant, and completely contrary 

to the recommendations of the Royal commission. 63 

Evidently it was of some surprise to Scott that the rejection of 

the commission's work would be so overwhelming although it is difficult 

to imagine that it could have been otherwise. The 'Indians clearly mis-

trusted the work of any Commission which would define their rights inde-

pendently of direct and comprehensive negotiations between themselves and 

governments. By continually raising the issue of aboriginal rights they 

were presenting the demand for a settlement mechanism comparable to their 

perception of treaty negotiations, as an alternative to piecemeal adjust-

ments of their specific rights. It is significant that at the close of 

thisAugust 1923 conference, the Allied Tribes proposed that once their 

demands were accepted in-principle, a Commission should be established 

to implement the agreement, but unlike previous Commissions this one 

would have equal numbers of Indian and government representatives. 64 

Failing agreement on such a mechanism for negotiations, the Indians 

would continue to argue that only the highest courts in the British 

Empire could rule on their claims to aboriginal title. 

Having reached an impasse with the Allied Tribes, the Deputy 

Superintendent General recommended the confirmation of the Report of the 

Royal commission. 65 Since its first, presentation in 1916, the Report 
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had undergone several alterations by Indian Commissioner W.E. Ditchburn 

and Colonel J.W. Clark who had been appointed by the federal and provin-

cial governments respectively, to review some, of the specific recommenda

tions which had met with contention.66 The province had already confir

med the Report on 26 July 1923, and the Dominion followed suit on 19 

July 1924. 67 

Far from accepting this governmental action as a final defeat, 

the Allied Indian Tribes of British Columbia immediately intensified 

their demands that either a treaty be negotiated or their aboriginal 

title claim be submitted to the Judicial Committee of the Privy Council. 

under the leadership of Andrew Paull and Reverend Peter Kelly at least 

two representations were made to the federal cabinet in 1924 and 1925, 

finally culminating in the presentation of a claim and petition to 
, 

Parliament in June 1926. The petition, in reviewing the history of 

the issue, argued that contrary to the wording of the McKenna-McBride 

Agreement of 1912 and the subsequent confirmation, by both governments, 

of ,the Report of the Royal Commission of 1913-1916, there had been no 

final settlement of their cla1.'ms. I s t f h' n uppor 0 t 1.S argument the peti-

tion noted that in 1916 the Secretary to the Gov~rnor General had assur

ed the Indians that if the~ were dissatisfied with the forthcoming 

Report of the Royal Commission, they could appeal their case to the 

Imperial Privy CoUncil, and further, that representatives of various 

Canadian governments from 1911 to the present had supported a Reference 

of the issue to the Judicial Committee of the Privy Council. Citing the 
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aka case as a precedent, it was also argued that the Government of 

Canada should not only support such a Reference but should reimburse 

the Allied Tribes $100,000 already expended in pursuit of a settlement 

and provide all additional funds required. 68 Among the demands put 

forward were that aboriginal rights be safeguarded, that steps be taken 

to settle all outstanding issues between the Allied Tribes and the two 

levels of government, that steps be taken to secure the long sought 

after judicial decision, and that "this Petition and all related matters 

be referred to a special Committee for full consideration. ,,69 

As a direct consequence of the petition, a Special Joint committee 

of the Senate and House of Commons was convened on 22 March 1927, to hear 

evidence and to report. Witnesses were heard at five sittings between 

30 March and 6 April and the final report was handed down on 9 April. 

Duncan Campbell Scott appeared as one of th.e eight witnesses and read 

into the record an historical summary of the aboriginal title question 

in the province, followed by a statement of his personal opinions on the 

subject, including arguments that the Indians of B.C. had been dealt 

with as fairly as those Indians of Canada with whom treaties had been 

signed and that if the Dominion were to take the province to court, 

and win, "there will be a cloud on all the land titles issued by the 

province, and this point has always been an obstacle in the way of the 

reference .. ,,70 

Four Indian witnesses were heard in support of several claims, 

but principally the claim of the Allied Tribes that aboriginal title 
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existed and had not been extinguished by the acceptance of the McKenna

McBride Commission Report, nor by any other act of either level of 

government. Peter Kel.ly's test' 1 'd l.mony al. stress upon the fact that the 

Indians were extremely limited in their optl.· ons for proceeding with a 

claim and that if the present efforts :Bal.·led to d pro uce a judicial ref-

erence, there likely would be nO further opportunities for his genera

tion: 

IThe Indians] have not a solitary way of· 
bringing anything before the parliament 
of this country; except as we have done 
last year by petition, and it is a mighty 
hard thing. If we press for that weare 
called agitators, simply agitators, trouble 
makers,when we try to get what we consider 
our rights. • •• It has taken us between 
forty and fifty years to get where we are 
today. ·And, perhaps, if we are turned 
down now, if this Committee sees fit to 
turn down what we are pressing for it 
migh~ be ~nother century before a ~ew gen
eratl.on wl.llri~e up to get where we are 
today. 71 

Arthur O'Meara, who had been involved in the issue since 1910, 

argued as counsel for the Allied Tribes and, as evidenced by much of the 

transcript of the proceedings, was profoundly mistrusted by many, if not 

all, of the members of the Committee. Clearly there was some predi~posi

tion of hos .. tility towards 'O'Meara and at ·tl.·mes it appeared that this 

conflict was obscuring the issues. 72 

The final report of the Special Committee expressed the unanimous. 

opinion that the petitioners had "not established any claim to th'e lands 
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141. Every person who, without the consent 
of the Superintendent General expressed i n  
writing, receives, obtains, s o l i c i t s  o r  

fund o r  providing money fo r  the prosecution 
of anv claim which the t r i b e  o r  band of : only i r l  DLIL-LDIL LYLULUY_L(I, I A 

i n  other pa r t s  of the Domin- i Indians t o  which such Indian belongs, o r  of ' 

:ion may be cal led mischievous. vibich he is a member, has o r  i s  represented i 
~ a n s  are deceived and led  t o  t o  have fo r  the recovery of any claim o r  

1 
c --..;-,. ...--- -.. lo"a 6 . 1 ~ -  I money fo r  the benefit  of the said t r i b e  o r  

--.. , - - - - - - -.. - - - - - . 
~tenanced, a s  the Government - -t = I  7 t i m o c  maaxr tn  n m -  

- 
band, s h a l l  be gui l ty  of an offence and 
l i ab le  upon summary conviction f o r  each 
offence t o  a penalty not exceeding two hun- 
dred dol la rs  and not l e s s  than f i f t y  dol la rs  
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Indian claims which were presented and argued in  whole o r  i n  pa r t  by 

i 
nm-Indians. Among the amendments t o  the Indian Act introduced ear ly  

disputed the Indians' claim tha t  they had never been conquered, and in the session was one which would prohibi t  the collection of funds 

placed considerable s t r e s s  upon the f ac t  t h a t  they had made no legal  
, . ,... 
from Indians f o r  the advancement of a claim: 

j 

have concluded tha t  the claim was the r e s u l t  of agi ta t ion by non-Indians 

ana naa 11" LULUJC 

The Committee note with regre t  the existence 
of agitation, not .~ - 3 . .  :- ..-:..2 -L ,-.-,..- 7-4 % 

but with Indians 
ion, which agitat 
by which the Indl 
expect benefi ts  iruu t i s s r s a t s  llrVLs ,,,, 
t i t i ous .  Such agi ta t ion,  often carr ied on by 
designing white  on i E tn h~ denlored. and 

should be discout 
of the country i s  ,, ..-....- -- ,=-- 
t e c t  the in t e re s t s  of the Indians and t o  re-  
dress r e a l  grievances where such are  shown t o  . . 7 5  

In l i e u  of the annuity payments wn. 

mark of a treaty",76 the Committee recommended t h a t  an annual sum of 

glWU, WUU De spenr: on cecrlnscns e u u c a ~ ~ u ~ r ,  L L W , ~ _ L  ru,-, -----.-- -. 
and in the promtion of agriculture,  stock rais ing,  f r u i t  culture,  and 

t o  emphasize the point,  the  C o d t t e e  directed t h a t  t h e i r  findings be 

widely dis t r ibuted among the Indians of Br i t i sh  Columbia. 77 The f i n a l  

report  was aaopcea ay D U ~ I  nuusss VL L C I L ~ ~ ~ ~ ~ . ~ . . ~ .  

The P a r l i k n t  of 1926-1927 apparently had l i t t l e  ~ a t i e n c e ' f o r  
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or  t o  imprisonment f o r  any term not exceeding 
two months. 1927, c.32, ~ - 6 . ~ '  

e x ~ s t . ' "  
, .*, Speaking i n  the House of Commons, Charles Stewart referred t o  the Br i t i sh  

. . 
Columbia claim, which had ndt ye t  gone before the Jo in t  Committee, a s  an 

' ich were normally associated 
example of the need fo r  t h i s  amendment: 

... for  years the Br i t i sh  Columbia Indians 
have been paying cer ta in  persons f o r  t h e i r  
services i n  connection w i t h  claims which it 

A - - - . had been represented could be enforced. I - 
think those Indians have claims - a t  a l l  
events fo r  consideration. But from one end 
of Canada t o  the other it i s  becoming a 
c o m n  practice t o  represent t o  the Indians 
t h a t  they have cer ta in  r ights ,  and those 
making the representations usually manage 
t o  get the Indians t o  enter  i n t o  a contract  
providing substantial  remuneration for  t h e i r  
adviskrs. W e  think it i s  t o  the advantage - . , .~-. . . A ~ L  rr -* 03r1 i=mn. .+  of the Indians t h a t  these contracts be 
scrutinized by the Department i n  order t o  
protect  them from exploitation. 7 9 
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of British ColUll!bia based on aboriginal or other title", and "that the 

matter should now be regarded as finally closed. ,,73 The report further 

disputed the Indians' claim that they had never been conquered, and 

placed considerable stress upon the fact that they had made no legal 

claim to title until "about fifteen years ago.,,74 The Committee may 

have concluded that the claim was the result of agitation by non-Indians 

and had no foundation in real grievances: 

The Committee note with regret the existence 
of agitation, not only in British ColUll!bia, 
but with Indians in other parts of the Domin
ion, which agitation may be called mischievous, 
by which the Indians are deceived and led to 
expect benefits from claims more or. less fic
titious. Such agitation, often carried on by 
designing white men, is to be deplored, and 
should be discountenanced, as the Government 
of the country is at all times ready to pro
tect the interests of th.e Indians and to re
dress real grievances where such are shown to 
exist. 75 

In lietj of the annuity payments which were normally associated 

with a treaty, and which Scott had in fact identified as the "special 

mark of a treatY",76 the Committee recommended that an annual sum of 

$100,000 be spent on technical education, hospitals, medical attendance" 

and in the promotion of agricult~e, stock raising, fruit culture, and 

irrigation. This was regarded as a. final settlement of the claim, and 

to emphasize the point, the committee directed that their findings be 

widely distributed among the Indians of British colUll!bia. 77 The final 

report was adopted by both Houses of Parliament. 

The Parliament of 1926-1927 apparently had little patience for 
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Indian claims which were presented and argued in whole or in part by 

non-Indians. Among the amendments to the Indian Act introduced early 

in the session was one which would prohibit the collection of funds 

from Indians for the advancement of a claim: 

141; Every person who, without the consent 
of the Superintendent General expressed in 
writing, receives, obtains, solicits or 
requests from any Indian any payment or 
contribution for the purpose of raising a 
fund·or providing money for the prosecution 
of any claim which the tribe or band of 
Indians to which such Indian belongs, or of 
which he is a member, has or is represented 
to have for the recovery of.any claim or 
money for the benefit of the said tribe, or 
band, shall be guilty of an offence and 
liable upon summary conviction for each 
offence to a penalty not exceeding two hun
dred dollars and not less than fifty dollars 
or to. imprisonment for any term not exceeding 
twci months. 1927, c .32, s.6.78 

speaking in the House of Commons, Charles Stewart referred to the British 

ColUll!bia claim, which had not yet gone before the Joint Committee, as an 

example of the need for this amendment: 

.•• for years the British ColUll!bia Indians 
have been paying certain persons for their 
services in connection with claims which it 
had been represented could be enforced. I 
think those Indians have claims - at all 
events for consideration. But from one end 
of Canada to the other it is becoming a 
common practic'r to represent to the Indians 
that they have certain rights, and those 

·making the representations usually manage 
to get the Indians to enter into a contract 
providing substantial remuneration for their 
advisers. We think it is to the advantage 
of the Indians that these contracts be 
scrutinized by the Department in order to 
protect them from exploitation. 79 
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Had they been inclined t o  dispute the decisions of the Jo in t  

Cornittee, the Indians of Br i t i sh  Columbia would have been deterred 

from doing so by t h i s  amendment t o  the I n d i a n  A c t .  For almost a quarter 

of a century, no band o r  organization would be able t o  s o l i c i t  funds 

from Indians t o  support t h e i r  work on a claim without f i r s t  convincing 
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The amendment passed both Houses with l i t t l e  debate and remained law 
~. 

u n t i l  1951. 

claims. This was not an en t i re ly  quiescent period f o r  B.C. Indians, 

but u o l i t i c a l  a c t i v i t i e s  tended t o  centre around more immediate concerns 

by taking a stand against  the imposition of income tax on Indian f isher-  

The Br i t i sh  C o l d i a  land claims would n o t  receive substant ia l  

remained act ive in  the leadership of native organizations i n  the 

. - - . . -  . . .. . . - .- 
province, and provldea a Drlage Detween me two perloas o r  greaLesr: 

ac t iv i ty  on the claims. 

The f i r s t  of these periods had las ted f i f ty -s ix  years. Many 

devices had been employed - a Jo in t  Federal/Provincial Board, Royal 

Commissions, a Provincial Legislature Committee, a Parliamentary Committee, 

pr ivate  discussions, public pronouncements - a l l  t o  l i t t l e  o r  no e f fec t .  

I the Superintendent General of the m e r i t s  of doing so. The ~ e p r e s s i o n  I 
i 
i The way of the peacemaker i s  hard, and by attempting t o  mediate between 

of the 1930's and World War 11 contributed fur ther  t o  a p o l i t i c a l  # 
the irreconcilable posit ions of the Br i t i sh  Columbia Government and the  

environment which did not encourage the development of Indian land - e  , ,~  .. - . - -  - ,  . - -  . . . -  . . I rnalans or m e  provlnce, m e  uepartment or Indian AftalrS Ilad found it- 

se l f  placed i n  a continuously uncomfortable posit ion.  Although there  were 

I 
- 

1 many subsiduary issues,  the one consistent "c1aim"put forward by the 
such as  government services, the protection of Indian r igh ts  i n  the I I 

1 Indians throughout the en t i r e  span of years w a s  t h a t  of aboriginal t i t l e  I 
, ~< 

fishing industry, and taxation. The Native   rot her hood of Br i t i sh  Col- I 

1 t o  the lands of the provinceh- a matter which no Br i t i sh  Columbia govern- 

I umbia was formed i n  1931 over such issues  and rose t o  prcminence i n  1942 . I merit w a s  prepared ' 

- .  - .  - I t o  even alscuss. ~t IS, tnererore,  somewhat curlous 

t h a t  the one course of action which might have s e t t l e d  the  issue,  a ref-  

^ -_--_ _= -L. -_._ . tion t o  the courts, was not pursued. Although the 

B r i t i s h  N o r t h  America  A c t  clear ly  assigned responsibi l i ty  fo r  Indians 

-..A 1 ..-A- 3 fo r  Indians t o  the Government of Canada, the issue 
CIllU I a I IUD LeJtSLVtSC 

public a t tent ion again u n t i l  the 1960's when they assumed a central  
of Indian claims, frequent& af fec ts  important provincial i n t e re s t s .  1 

ro le  i n  debates over proposals t o  es tabl ish an Indian Claims Commission, 
This chapter has i - -  ~ ~ - - - ~ 

~ - I 
. l lus t ra ted the form~dable problems t h a t  can a r i s e  when I 

and 

the 

became t h e  subject of an h i s to r i c  court action (see Chapter 10).  In 
concerns over federal/provincial re la t ions a re  combined with already 

meantime, through the 1940's and 1950's two leaders from the days of 
d i f f i c u l t  claims issues. 
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The amendment passed both Houses with little debate and remained law 

until 1951. 

Had they been inclined to dispute the decisions of the Joint 

Corrunittee, the Indians of British Columbia would have been deterred 

from doing so by this amendment to the Indian Act. For almost a quarter 

of a century, no band or organization would be able to solicit funds 

from Indians to support their work on a .claim without first convincing 

the Superintendent General of the merits of doing so. The Depression 

of the 1930's and World War II contributed further to a political 

dl'd not encourage the development of Indian land environment which 

claims. This was not an entirelY quiescent period for B.C. Indians, 

but political activities tended to centre around more irrunediate concerns 

, the protection of Indian rights in the such as government servlces, 
;. ;~ 

t ' The Native Brotherhood of British Col-fishing industry, and taxa 10n. 

31 such issues and rose to prominence in 1942 umbia was formed in 19. over 

, th '~posl'tion of income tax on Indian fisher-by taking a stand agalnst e ~u 

men. 80 

d cla '~s would not receive substantial The British Columbia Ian ~ 

, 'I th 196.0 '.s when they assumed a central public attention agaln untl e 

role in debates over proposals to estaPlish an Indian Claims Commission, 

, t f an hl's.torl'c court action (see Chapter 10). and became the subJec 0 In 

h h 1940 's and. 1950.'s two leaders from the days of the meantime, throug t e 

the 1927 Joint Corrunittee hearings, Reverend P.R. Kelly and Andrew Paull, 
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remained active in the leadership of native organizations in the 

province, and provided a bridge between the two periods of greatest 

activity on the claims. 

The first of these periods had lasted fifty-six years. Many 

devices had been employed - a Joint Federal/Provincial Board, Royal 

Commissions, a Provincial Legislature Committee, a Parliamentary Committee, 

private discussions, public pronouncements - all to little or no effect. 

The way of the peacemaker is hard, and by attempting to mediate between 

the irreconcilaPle positions of the British Columbia Government and the 

Indians of the province, the Department of Indian Affairs had found it-

self placed in a continuously uncomfortable position. Although there were 

many subsiduary issues, the one consistent "claim" put forward by the 

Indians throughout the entire span of years was that of aboriginal title 

to the lands of the province'- a matter which no British Columbia govern-

ment was prepared to even discuss. It is, therefore, somewhat curious 

that the one course of action· which might have settled the issue, a ref-

erence of the question to the courts, was not pursued. Although the 

British North America Act clearly assigned responsibility for Indians 

and lands reserved for Indians to the Government of Canada, the issue 

of Indian claims, frequently affects important provincial interests. 

This chapter has illustrated the. formidable problems that can arise when 

concerns over federal/provincial relations are combined with already 

difficult claims issues. 
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CHAPTER FOUR 

Robinson Treaties. An i n i t i a l  award was given by the Arbitrators i n  
The Board of Arbitrators and the Mississaugas of the Credit 

passed para l le l  legis la t ion t o  es tabl ish a three-member Board of Arbitra- 
of the Province of ~ n t a r i o . '  

to rs  t o  s e t t l e  cer ta in  disputes amongst them concerning public accounts, 

including a number of matters dealing writh Indians and Indian lands. 
A second case concerning an annuities dispute between the Dominion 

rators  by the Department of Just ice ,  on behalf of the Department of 
a f t e r  the submission of the McKenna/Rimmer report. 

Indian Affairs, bu t  most were s t a l l ed  by the underlying federal/provin- 

Of the twenty cases studied by McKenna and Rimmer, three were 

se t t l ed  by the Board of Arbitrators and another three were dismissed by 
with long-standing Indian grievances, the principal function of the 

t i v e  mechanism for '  the settlement of Indian c'laims, and by the ear ly  

I .  
One case of par t icu lar  i n t e r e s t  which came before the 

Arbitration Boardwas the long standing claim of the Mississaugas 

the Department of Indian Affairs appointed J . A . J .  McKenna and the law 
of the Credit formoneys received by the old Province of Canada 

vestigated by the Superintendent General of Indian Affairs who conclu- 
ined i n  their report  submitted t o  the superintendent General of Indian 

ded t h a t  it was ~$11-founded. An Order i n  Council approved on 30 June 
Affairs, i n  March of 1899, reveals the Arbitration Board's l imited power 

in  regard t o  the f i n a l  settlement of such disputes. The case involved 

a claim on behalf of the Dominion t o  a r rears  of augmented annuities due 
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CHAPTER FOUR 

The Board of Arbitrators and the Mississaugas of the Credit 

In 1890 and 1891, the Governments of Ontario, Quebec, and Canada, 

passed parallel legislation to establish a three-member Board of Arbitra-

tors to settle certain disputes amongst them concerning public accounts, 

including a number of matters dealing with Indians ,and Indian lands. 

Approximately twenty Indian claims were presented to the Board of Arbit-

rators by the Department of Justice, on behalf of the Department of 

Indian Affairs, but most were stalled by the underlying federal/provin-

cial conflicts, and, lacking powers of adjudication, the Board was able 

to accomplish little. While many of these twenty cases were concerned 

with long-standing Indian grievances, the principal function of the 

Board was to resolve intergovernmental disputes, and Indian bands had 

little opportunity to influence the manner in which claims were presented 

or argued. 1 

In an effort to overcome the stalemate in the settlement of claims, 

the Department of Indian Affairs appointed J.A.J. McKenna and the law 

clerk of the Department, Reginald Rimmer, to enquire into the matters in 

dispute between the Dominion and Ontario. One of the twenty cases exam

ined in their report submitted to the Superintendent General of Indian 

Affairs, in March of 1899, reveals the Arbitration Board's limited power 

in regard to the final settlement of such disputes. The case involved 

a claim on behalf of the Dominion to arrears of augmented annuities due 
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to the Indians, or paid by the Dominion Government to them, under the 

~binson Treaties. An initial award was given by the Arbitrators in 

favour of the Dominion. This decision was reversed on appeal to the 

Supreme Court of Canada. Further appeal brought the case before the 

Privy Council which affirmed the judgement of the Supreme Court in favour 

of the province of Ontario. 2 

A second case concerning an annuities dispute between the Dominion 

and the Province of Ontario went before the Privy Council eleven years 

after the submission of the McKenna/Rimer report. 3 

Of the twenty cases studied by McKenna and Rimmer, three were 

settled by the Board of Arbitrators and another three were ,dismissed by 

the Board." In essence, ,the Arbitration Board proved to be an ineffec

tive mechanism for the settlement of Indian claims, and by the early 

1900's it had lost all significance. 5 

One case of particular interest which came before the 

Arbitration BOard 'was the long standing claim of the Mississaugas 

of the Credit for moneys received by the old P~ovince of Canada 

frOm the sale of surrender~d lands. 6 The claim was initially in-

vestigated by the Superintendent General of Indian Affairs who conclu-

ded that it was wft11-founded. An Order in Council approved on 30 June 

1884, allowed for compensation in the amount of $68,672,01 to_be trans

ferred from the Consolidated Revenue Fund to the Indian Fund for the 
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benefit of the Mississauga Band. Because there was no parliamentary 

authority for debiting the Consolidated Revenue Fund, the Auditor-General 

did not act on the Order in Council, whereas the' Department of Indian 

Affairs did credit the band with $68,672.01 and proceeded to make regular 

payments of interest on that sum to the band membership. 

An amendment to the original Order in Council was ,made in October 

1884, allowing for the $68,672.01 to be settled by the Treasurers of Ont

ario, Quebec, and the Dominion, instead of charging it to the Consolidat

ed Revenue Fund. Ontario and Quebec denied the claim, and upon further 

investigation of old documents it was concluded that the claim was un

founded. 

A Treasury Board Mi~ute of 12 May 1893, finally ordered that the 

Department of Indian Affairs accounting should be altered by reversing' 

the $68,672.01 until final s~ttlement was reached between the Dominion 

and the provinces. A subsequent Order in Council directed that the 

band's capital account be charged with $29,161.19 to reverse the interest 

distributed to the Indians. 7 

Early in 1894, the Mississaugas of the Credit announced that they 

would take action against this impairment of their capital account, and 

that they were employing as counsel Mr. E. Furlong, Mr. John Bergan, and 

Mr. John Chechock, the latter being a band me~r.8 The Superintendent 

General of Indian Affairs advised the Department of Justice that the 
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lawyers for the Mississaugas should be associated with Messrs. O'Connor 

and Hogg, counsel for the Dominion, in the pending arbitration proceed

ings. 9 It was unusual for the Indians to be allowed some form of direct 

representation before the Board, but, in this case, the Deputy Superin

tendent of Indian Affairs, Hayter Reed, advised that the Department 

should not object if the band wished to retain counsel for themselves, 

as the arbitration was to be considered as a final presentation of the 

claim. However, at the same time, and without full explanation, Reed 

remarked that it was unnecessary for the M±ssissaugas to re~ain two outside 

lawyers and that Mr. Furlong alone should continue service in association 

with Messrs. O'Connor and Hog9. lO 

on 13 November 1895, the claim went before the Board and not only 

was it dismissed, but a decision was made in favour of a counter claim by 

ontario for moneys improperly credited to the band. II In a memorandum 

to cabinet, the Superintendent General of Indian Affairs expressed the 

opinion that upon defeat of their claim, the Indians were entitled to a 

great measure of sympathy, and thus he advised that relief be granted 

them in the form of $2,000 to cover expenses incurred in pressing the 

claim. 12 

The band was not willing to accept the Arbitrators' judgement as 

final, and at a band council meeting in November 1896, approval was 

given to the proposed visit to the reserve of Mr. Andrew G. Chisholm 

and Mr. G. Mills McClurg with respect to the claim. I3 Chisholm, a 
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young lawyer from London, Ontario, already had some involvement in  the 
After having won the case, Chisholm began a long se r i e s  of 

negotiations w i t h  the  band and the gover&nt for  payment of legal  

t o  f i f t y  years working on various Southern Ontario Indian grievances. 

McClurg, not a lawyer, a l so  became involved i n  a number of other  1ndian 

Chisholm submitted a b i l l  for  $16,084.63 which included a re ta iner  of 

Chisholm and McClurg, s ta t ing  tha t  the  claims of the ~ i s s i s s a u g a s  would 
$3,810. The Department of Just ice  considered a much smaller amount t o  

be dea l t  with by the Department and should be presented without reference 

of ~ a n a d a . ~ ~  In a report  dated 12 March 1908, the Registrar of the 

t o  the $729.05 already paid t o  him.22 However, an Order i n  Council i n  

June 1908. ruled t h a t  only $5,000 be granted t o  cover the cos ts  of the 

case. It was decided tha t ,  a s  "claims agent"; Chechock was en t i t l ed  

t o  $500, while an agreement f o r  equal division of a 10% retainer ,  signed 

i n  1896 by Chisholm, McClurg, Indian Agent D r .  P.E. Jones, and Chechock, . -  
expenditure of band funds t o  cover costs of l i t i ga t ion .  

posit ion t o  render any services t o   hish holm.^^ 

the claim, the Mississaugas proceeded with a court action. On 8 May 
When a band council resolution authorizing $6,253.17 fo r  legal  

1905, the case of Joseph Henry e t  aZ. and His Majesty The King was 
costs  and $3,810 a s  a re ta iner  was ignored by the government, Chisholm 

decided i n  the Exchequer Court of Canada i n  favour of the suppliants, 
responded by obtaining an  injuction against  the hand receiving any 

the Mississaugas of the Creait. The band was awarded the f u l l  amount 
payments from the  D.I .A.  while h i s  account remained unpaid, but t h i s  

was overturned f ive months later.2"inal settlement' was reached on 

11 May 1914, when'an Order i n  Council ruled t h a t  Chisholm receive 

$6,253.17 plus in t e re s t ,  paid from the cap i t a l  funds of the band.25 

19 four annual instalments. 
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f L don ontario, already had some involyement in the young lawyer rom on , 

case of the Oneidas against the State of New York and would spend close 

to fifty years working on various Southern Ontario Indian grievances. 

McClurg, not a lawyer, also became involved in a number of other Indian 

claims in the area. 14 The Department disapproved of the involvement of 

Chisholm and McClurg, stating that the claims of the Mississaugas would 

be dealt with by the Department and should be presented without reference 

to lawyers. Thus, the Department of Indian Affairs'would accept no 

f costs 'ncurred by the band in the matter. 1S Neverthe-responsibility or ~ 

less, the Indians proceeded to press their case, and on 22 February 1901, 

Chisholm filed a Petition of Right on their behalf. 16 The Secretary of 

Indian Affairs responded by stating that the Mi.ssissaugas did not have a 

claim in that every reasonable action had already been taken by the 

, b h If Thus, the D.I.A. would not authorize the Department on thelr ea. 
'-' :~ 

, , t' 17 expenditure of band funds to cover costs of l~t~ga lon. 

In defiance of this official position concerning the merits of 

the claim, the Mississaugas proceeded with a court action. On 8 May 

1905, the case of Joseph Henry et al. and His Majesty The King was 

decided in the Exchequer Court of Canada in favour of the suppliants, 

dit The band was awarded the full amount the Mississaugas of the Cre • 

of the annuity of ,$2,090 per year paid or credited to them under Treaty 

19 of 1818. 18 Pursuant to the judgement, a vote in Parliament during 

,the session of 1906-07 authorized $29,161.17 for the restoration of the 

band's capital accom:t, and $8,940.93 for dist",ibution to the Indians in 

four annual instalments. 19 
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After having won the case, Chisholm began a long series of 

negotiations with the band and the government for payment of legal 

fees and costs. The band was generally prepared to make such payments 

from their funds but the D.I.A. withheld approval. 20 At one point 

Chisholm submitted a bill for $16,084.63 which included a retainer of 

$3,810. The Department of Justice considered a much smaller amount to 

be sufficient, and the matter was thus referred to the Exchequer Court 

of Canada. 21 In a report dated 12 March 1908, the Registrar of the 

Exchequer Court recommended that Chisholm receive $6,253.17 in addition 

to the $729.05 already paid to him. 22 However, an Order in Council in 

June '1908, ruled that only $5,000 be granted to cover the costs of the 

case. It was decided that, as "claims agent", Chechock was entitled 

to $500, while an agreement for equal division of a 10% retainer, signed 

in 1896 by Chisholm, McClurg, Indian Agent Dr. P.E. Jones, and Chechock, 

was dismissed on the ground that neither Jones nor McClurg were in a 

position to render any services to Chisholm. 23 

When a band council resolution authorizing $6,253.17 for legal 

costs and $3,810 as a retainer was ignored by the government, Chisholm 

responded by obtaining an injuction against the b.and receiving any 
, 

payments from the D.I.A. while his account remained unpaid, but this 

was overturned five months later. 24 Final settlement was reached on 

11 May 1914, ,wher(an Order in Council ruled that Chisholm receive 

$6,253.17 plus interest, paid from the capital funds of the band.2S 
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The case of the Mississaugas of the Credit had been an ear ly  
CHAPTER FrVE 

the Indian Affairs administration throughout i t s  history. Should claims The Chippewa and Mississauga Treaties of 1923 

of Indian r ights ,  a s  i n  the proceedings before the Board of Arbitrators, P r i o r t o  Confederation, the Br i t i sh  Crown had followed a policy of 

o r  should they be the responsibil i ty of the Indians themselves? And, i f  negotiating t r e a t i e s  with the Indians who occupied areas which were required 

forwhite settlement, i n  the v ic in i ty  of the Upper St.Lawrence River and 

t o  the extent of determining whether or not expenditures on the pursuit  of the Great Lakes. Between 1783 and 1850, numerous such t r ea t i e s ,  often 

claims.were just i f ied? A s  Chisholm noted i n  a l e t t e r  t o  the Department of 

of what i s  now the southern par t  of the.  Province of Ontario. In 1850, 
! 

i s  peculiar.  Your c l i en t s  [the D.I.A.] control the funds necessary f o r  the f i r s t  two northern t r e a t i e s  were signed, for  the extinguishment of 

aboriginal t i t le to lands immdiately north of Lake Huron and Lake 

Superior, known as the Robinson-Huron and Robinson-Superior Treaties. 

. . 
. . boundaries of the Province of Ontario has been included in the  'numbered 

t r e a t i e s '  o r  adhesions thereto,  a s  par t  of the general Indian policy of 

the federal government. After 1867, however, there remained claims based 

on the alleged f a i lu re  of the pre-Confederation t r e a t i e s  t o  extinguish 

aboriginal t i t l e  i n  Southern Ontario. 

brought forward by three Chippewa bands of the Lake Simcoe and Georgian 

Bay area (Christian Island, Georgina Island, and Rama bands), a n d  by , 
four Mississauga bands of the area north of Lake Ontario (Mud Lake, Rice 

were f ina l ly  signed with these bands, various claims were presented on 
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The case of the Mississaugas of the Credit had been an early 
CHAPTER FIVE 

demonstration of a very difficult policy qonflict which would plague 

the Indian Affairs administration throughout its history. Should claims The Chippewa and Mississauga Treaties of 1923 

be presented by the Superintendent General, as "guardian It or 'trustee II 

of Indian rights, as in the proceedings before the Board of Arbitrators, Prior.to Confederation, the British Crown had followed a policy of 

or should they be the responsibility of the Indians themselves? And, if negotiating treaties with the Indians who occupied areas which were required 

the latter, should the D.I.A. exercise its normal control OVer band funds, for white settlement, in the vicinity of the Upper St. Lawrence River and 

to the extent of determining whether or not expenditures on the pursuit of the Great Lakes. Between 1783 and 1850, numerous such treaties, often 

claims. were justified? As Chisholm noted in a letter to the Department of somewhat imprecise in their terms and their boundaries, had covered most 

Justice while engaged i)1 the Mississaugas of th!'c:redit case, "the situation of what is now the southern part of the· Province of Ontario. In Hi50, 

is peculiar. Your clients [the D.I.A.] control the funds necessary for the first two northern treaties were signed, for the extinguishment of 

mine [the band] to pay the expenses referred to ... 26 While such conflicts aboriginal title to lands immediately north of Lake Huron and Lake 

might have appeared peculiar to the young lawyer, he would soon learn Superior, known as the Robinson-Huron and Robinson-Superior Treaties. 

that they were quite characteristic of Indian claims. Since Confederation; all of the mOre northerly area within the present 

boundaries of the Province qf Ontario has been included ill the 'numbered 

treaties' or adhesions thereto, as part of the general Indian policy of 

the federal government. After 1867, however, there remained claims based 

on the alleged failure of the pre-Confederation treaties to extinguish 

aboriginal title in Southern ontario. 

The most notable popt-Confederation comprehensive claims were 

brought forward by three Chippewa bands of the Lake Simcoe and Georgian 

Bay area (Christian Island, Georgina Island, and Rama bands) ,and by , 

63 four Mississauga bands of the area north of Lake Ontario (Mud Lake, Rice 

Lake, Alnwick, and Scugog bands). Between 1867 and 1923 when treaties 

were finally signed with these bands, various claims were presented on 
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+-heir behalf, the most fundamental and most consistent one being t h a t  
repeated claims on behalf of both the Mississaugas and the Qlippewasn2 

and the Assistant Secretary of the province had replied t h a t  t he i r  

records showed no' evidence of a surrender north of 45' "unless it be 

para l le l  and Lake Simcoe, on the West by Georgian Bay and ~ a k e  ~ i ~ i s s i n g ,  

on the north by Lake Nipissing. and the Ottawa River, and on the e a s t  by 
is presumed t o  have been' surrendered by the Robinson Treaty". In 

the surrender of 1822. The Chippewa hands claimed t rad i t iona l  use and 1 

occupancyof the western portion of t h i s  area and the Mississaugas made 

s imilar  c l a i m s  on the  eastern portion. The federal  government's respon- 
surrender, the land i n  question.4 Both governments apparently recognized 

t h a t  a t  l e a s t  pa r t  of the t e r r i t o ry  was unsurrendered, and the Indians 
and various methods of resolving the dispute were employed o r  seriously 

were will ing t o  negotiate a cash settlement, but a federal/provincial 

including federal/provi,ncial negotiations, a rb i t ra t ion ,  lit- 
dispute over the responsibi l i ty  for  providing such compensation stood i n  

igation, and f ina l ly ,  i n  1923, t rea ty  negotiations. 
the way of a settlement despite continued pressure from the bands.5 On 

"one o r  two occasions" the issue was brought t o  the at tent ion of Commis- 

but was not r e ~ o l v e d . ~  
apparently claimed a personal < in t e re s t  i n  the *surrendered northern . ,  

, 

hunting grounds of the Mississaugas. Although De l a  ~ o n d e  was informed 

In 1895, a t  the request of the Department of Indian Affairs,  the 
t h a t  h i s  individual i n t e re s t  i n  the land could not be considered apar t  , , 

Department of Just ice  drew up a formal statement of claim on b e h a l f o f  
from t h a t  of h i s  band, h i s  e f fo r t s  and a supportive resolution of the 

the Chippewas and Mississaugas, and f i l e d  it with the Board of Arbitrat- 
Kice Lake Band had served t o  acquaint the Department with the aboriginal 

ors  which had been-established t o  s e t t l e  disputes between the 

8 of Canada, Ontario, and Quebec. On fur ther  consideration, however, legal  
any evidence of a surrender having-been taken f o r  the t e r r i t o q n o r t h  . : 

counsel f o r  Canada judged t h a t  such a claim did not come within the 
of 450 la t i tude,  and the Ontario government made no o f f i c i a l  reply when 

jurisdiction of f ie  Arbitrators i n  t h a t  it was based upon an unextin- 
asked by the Superintendent General t o  search their . rec0rds. l  . , 

k i s h e d  t i t l e  rather  than on r igh t s  a r i s ing  out of t r e a t i e ~ . ~  
. . . .  , .  

J.A.J. McKenna and Reginald Rimer,  appointed by the Superintend- 
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their behalf, the most fundamental and most consistent one being that 

certain northern hunting territories had never been surrendered. The 

area in question was approximately that bounded on the south by the 45th 

parallel and Lake Simcoe, on the west by Georgian Bay and Lake Nipissing, 

. and the Ottawa River, and on the east by on the north by Lake Nipisslng 

the surrender of 1822. The Chippewa bands .claimed traditional use and 

f th western portion of this area and the Mississaugas made occupancy 0 ' e 

similar claims on the eastern portion. The federal government's respon-

ses varie,d from complete denial to an easy acceptance of their validity, 

and various methods of resolving the dispute were ,employed or, seriously 

conside,red, including federal/provi,ncial negotiations, arbitration, lit

igation, and finally, in 1923, treaty negotiations. 

The claim of the Mississaugas was first brought to the attention 

of the Department of, Indian ,Affairs in 1869, by Paul De lq Ronde who 

apparently claimed a personal 'interest in the unsurrendered, northe,rn 

, Although De l,a Ronde was informed hunting grounds of the Misslssaugas. 

that his individual interest in the li;>nd could not be considered apart, 

from that of his band, his efforts and a supportive resolution, of the 

Rice Lake Band had served to acquaint the Department with the aboriginal 

title claim of the Mississaugas. Records of the D.I.A. failed to provide 

of a surrender having be, en taken ,for ,the territory north any evidence 

of 450 latitude, and the Ontario government made no official reply when 

1 
asked by the Superintendent General to search their records. 

By l878,thelocal superintendent of Indian Affairs was receiving 
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repeated claims on behalf of both the Mississaugas and the Chippewas,2 

and the Assistant Secretary of the province had replied that their 

records showed no' eVidence' of a surrender north of 45° "unless it be 

that portion which lies to the west of the Bobcaygeon Road line which 

is presumed to have been surrendered by the Robinson Treaty".3 In 

response, the Chippewas of Lake Simcoe and Georgian Bay claimed that 

the signatories to that treaty acknowledged that they had no rights to 

surrender the land in question. 4 Both governments apparently recognized 

that at least part of the territory was unsurrendered, and the Indians 

were willing to negotiate a cash settlement, but a federal/provincial 

dispute over the responsibility for providing such compensation stood in 

the way of a settlement despite continued pressure from the bands. S On 

"one Or two occasions" the issue was brought to the attention of Commis-

sioners appointed to settle claims against the old Province of Canada 

but was not resolved. 6 

In 1895, at the request of the Department of Indian Affairs, the 

Department of Justice drew up a formal statement of claim on behalf of 

the Chippewas and Mississaugas, and filed it with the Board of Arbitrat

ors which had been ,established to settle dispute,s between the governinents 

of Canada, Ontario, and Qu~bec. On further consideration, however, legal 

counsel for Canada judged that such a claim did not come within the 

jurisdiction of the Arbitrators in that it was based upon an unextin

guished title rather than on rights arising out of treaties. 7 

J.A.J. McKenna and Reginald Rimmer, appointed by the Superintend-
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ent General to review all Indian cases before the Board, recommended 

that the claim on behalf of the Chippewas and Mississaugas be withdrawn 

On the grounds of insufficient evidence. Contrary to previous positions 

taken by the Department~their review of the evidence disputed the right 

of the Chippewa claimants to any interest in lands within the Robinson 

Treaty boundaries and disputed the claims of both tribes to traditional 

use and occupancy of any lands outside of the boundaries of the pre-Con

federation treaties signed by each of them. 9 Their report, dated 20 

'March 1899, seems to have formed the basis of Indian Affairs policy for 

a time, but was soon disputed both from without and from within the 

Departmen t. 

The claim was taken up seriously again in April 1902, when A. 

Crozier, a lawyer of Sutton West, Ontario, submitted a petition on 

behalf of the three Chippewa bands asserting that they, not the Missis-

saugas, had rights to territory west of Bobcaygeon Road, 2nd that such 

rights had never been surrendered. IO The Secretary of the D.I.A. 

replied that there was insufficient evidence to support the claim. II 

Later the same year the Alnwick Band hired a lawyer, J.W. Kerr of 

Cobourg,I2 who proceeded to draw up a.nd submit a summary of the Missis-

sauga claim to lands east of the Bobcaygeon Road, with extensive refer

ences to government documents. 13 This was fOllowed by a letter.of 19 

May 1903, fro~ Kerr, accusing the government of having reversed the 

position of previous governments, threatening litigation, and enclosing 

statutory declarations from several Indians concerning their band's 

traditional use of the lands. I4 
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Crozier and Kerr were not the only lawyers who had developed an 

interest in these claims. In July 1903, the Chippewa bands of Georgina 

Island, Christian Island, and Rarna published a letter in an orillia news-

paper to declare that G. Mills McClurg and W.H. Hunte~both of Toronto, 

would be their representatives as I'agent" and "solicitor" t' respectively, 

contrary to earlier reports that J.H. Hammond was their solicitor. IS By 

August of 1903, these three Chippewa bands as well as the Mississaugas 

of Rice Lake, Mud Lake, and Scugog had signed powers of attorney giving 

McClurg and Hunter sweeping authority to deal with the ciaim. I6 

The involvement of such agents and solicitors was not welcomed 

by officials of the Department of Indian Affairs. When the local Indian 

Agent reported that Hunter had been holding meetings, informing the 

Indians that they would win their case, and soliciting funds, and that 

the bands had directed that'$130 be taken from their band accounts for the 

case, Deputy Superintendent General Frank Pedley instructed him not to 

permit any such expenditure and to put a stop to the meetings if they 

were being held on the reserves. I ? When McClurg submitted the powers of 

attorney which included a provision to pay all of Hunter's fees and 

expenses out of band funds or the proceeds of a settlement, and to pay 

to McClurg ten per cent of the proceeds of any settlement, he was advised 

by Pedley that "the Department cannot admit in any way that the Indians 

have the right o~ themselves by even a unanimous vote without the consent 

of the Crown to dispose of either personalty or the prpceeds of 

realty. ,,18 When Superintendent General Clifford Sifton returned in 
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November from an o f f i c i a l  t r i p  overseas he informed h i s  Deputy t h a t  
have diminished fo r  a few years but the bands kept the issue a l ive  by 

"Indian bands cannot be permitted t o  employ counsel upon terms not 

approved by the Department, and i n  cases in which the Department does 
other band,members o r  through Members of Parliament. The Department con- 

not regard it a s  necessary t h a t  counsel should be employed."19 I f  
ducted another internal  review of the case in  1909 which concluded t h a t  

counsel for  the Indians wished t o  submit new evidence on the claim, and 
although the claims might have some va l id i ty  they would not merit large 

i f  such evidence ju s t i f i ed  the i r  employment as  counsel, they would be 
expenditures 'and should 'not be proferred against  the Province of Ontario.24 

remunerated a t  the discretion of the Department. This ruling was passed 

on t o  Hunter and t o  the f i r m  of Kerr and Kerr which was still represen- 
Almost immediately a f t e r  the e lec tora l  defeat, i n  1911, of the 

t ing  the Alnwick band20 a f t e r  the death of J.W. Kerr. 

The claimants were not  en t i re ly  without support from within the 
been asked by Hunter t o  take on the case.25 Copies of e ight  more a f f i -  

i n  1903, noted t h a t  pr ior  t o  the McKenna-Rimmer Report's recommendation 
were submitted in  1912. 

t r u s t  t he i r  in te res t s  t o  the Department fo r  the prosecution of t h e i r  

Department of Indian Affairs did not decide t o  undertake another review 

Ri-r had offered insuf f ic ien t  reasons fo r  abandoning the 

Sifton, however, continued t o  a s se r t  t h a t  the Department had never ad- 

i n to  t h i s  question f o r  the purpose of fixing l i a b i l i t y ,  and a l so  advising 

the Indians t o  submit t he i r  evidence before he would consent t o  an in te r -  
whether i n  the event of a f i a t  for  a Pet i t ion of .Right being appl ied ' for  

view.22 The lawyers continued t o  provide summaries of per t inent  off ic-  

i a l  documents and some af f idavi t s  b u t i n s i s t e d  t h a t  not a l l  evidence 

could be submitted because of the poss ib i l i ty  t h a t  l i t i g a t i o n  might be 
The man selected, R.V. Sinclair ,  was a pr ivate  lawyer who acted 

necessary. 
a s  an Ottawa agent fo r  A.G. Chisholm on a number of Southern Ontario 

Indian claims. He had been a strong public c r i t i c  of the Indian Affairs 
After 1904, the lawyers' involvement i n  these claims seems t o  
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November from an official trip overseas he informed his Deputy that 

"Indian bands cannot be permitted to employ counsel upon teDlls not 

h tm t d l.·n cases in which the Department does approved by t e Depar en, an 

th t counsel should be employed. ,,19 If not regard it as necessary a 

counsel for the Indians wished to submit new evidence on the claim, and 

if such evidence justified their employment as counsel, they would be 

remunerated at the discretion of the Department. This ruling was passed 

onto Hunter and to the firm of Kerr and Kerr which was still represen-

ting the Alnwick band20 after the death of J.W. Kerr. 

The claimants were not entirely without support from within the 

James J. Campbell, a clerk who was asked to review the case Department. 

the McKenna-Rimmer Repor, t's recommendation in 1903, noted that prior to 

that the claim be abandoned, the clailllants had been encouraged to in-

trust their interests to the Department for the prosecution of their 

. th . ce He went on to argue that McKenna and claim agal.Ust e provl.n . 

l' 2.1 Rimmer had offered insufficient reasons for abandoning the c al.m. 

Sifton, however, continued to assert that the Department had never ad

mitted any claim on the part of the, Indians and to ask the lawyers for 

'd b f he would consent, to an inter-the Indians to submit their eVL ence e ore 

22 t · d to provl.· de summaries of pertinent offic-view. The lawyers con l.nue ' 

ff 'da't but ,l.·nsl.·sted that not all evidence ial documents and some a·, l. Vl. s 

could be submitted because of the possibility that litigation might be 

necessary.23 

After 1904, the lawyers'involvement in these claims seems to 
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have diminished for a few years but the bands kept the issue alive by 

periodic 'inquiries to the Department, either directly from Chiefs or 

other band 'members or through Members of Parliament. The Department con-

ducted another internal review of the case in 1909 which concluded that 

although the claims might have some validity they would not merit large 

expenditures and should not be proferred against the Province of Ontario.2.4 

Almost immediately after the electoral defeat, in 1911, of the 

Laurier government, the claims with copies of several new supportin,g 

affidavits, were resubmitted by lawyer A.K. Goodman of Toronto who had 

been, asked by Hunter to take on the case. 25 Copies of eight more affi-

davits claiming traditional use and occupancy of the Subject territory 

were submitted in 1912. 

, 
Despite these continued periodic efforts to revive the issue, the 

Department of Indian Affairs did not decide to Undertake another review 

of the case until January of 1914 when the Department of Justice was 

asked to review the files and to "have a competent lawyer go thoroughly 

into this question for the purpose of fixing liability, and also advising 

whether in the event of a fiat for a Petition of. Right being applied'for 

the same should be granted: ,,26 

The man seXected, R.V. Sinclair, was a private lawyer who acted 

as an ottawa agent for A.G. Chisholm on a number of Southern Ontario 

Indian claims. He had been a strong public critic of the Indian Affairs 
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administration, part:\.cularly after the Laurier Liberals had passed an 

amendment to the Indian Act in 1910 which was designed to prevent the 

use of band funds for the prosecution of 91aims without the consent of 

the Superintendent General. 27 At that time, an unSigned internal memo-

randum of the D.I.A. suggested that the amendment had been necessary to. 

protect the Indians from unscrupulous agreements for the payment of 

exhorbitant fees to such persons as Chisholm, Sinclair, and another of 

their associates,G. Mills McClurg, who was described as "a person 

active is [sicl misleading the Indians as to claims against the Govern-

ment". 28 

Sinclair's investigation apparently did not commence until 

February of 1915, and his final report was not submitted until 23 

November 1916. Evidence was obtained by a variety of means, inclu-
.,;" 

ding archival research, interviews with Indian Affairs officials, legal 

research, and sworn declarations from Indian informants, s;athered with 

the cooperation of Indian agents and lawyers for the bands. 29 Sinclair's 

conclusions supported the contention that the portion of the disputed 

terr1tory which was outside the limits of the Robinson Treaty had never 

been surrendered by treaty and that the Indians had established a prima 

facie case concerning their traditional use and occupancy of this area. 

With reference to the area supposedly within the Robinson Treaty bound-

aries, Sinclair judged that. the historical. evidence and the current 

interpretations of that treaty by theD.LA. both supported the Indian 

claim, but that the ~laim might be rejected on technical grounds by a 
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court of law. It remained for the Department to decide whether to rely 

"on a strict observance of the terms of the Treaty and a strict 

construction as to the land surrendered or whether it would direct an 

investigation for the purpose of affording the Chippewas an opportunity 

of endeavoring to establish that the land in question originally formed 

part of their hunting grounds. u30 

Although he had not been asked to determine whether the respon-

sibility for any monetary obligation in extinguishing the Indian title 

rested with Ontario or with Canada, Sinclair suggested that the federal 

government should seek an undertaking from the province to assume such 

obligations. 31 

bue to pressures of work arising from World War I, the Department 

of Justice did not consider Sinclair's report and did not forward a copy 

to the D.I.A. until early in 1920. 32 On 9 February, the Assistant Dep-

uty Minister of Justice ·informed the D.I.A. that after considering the 

report his department had no reason to dissent from its conclusions, and 

that it would be up to the D.I.A. to decide whether to support the claim. 

If the claim were to be supported, Ontario should be asked to provide 

reasonable compensation, ahd to agree to terms of a surrender, after 

which negotiations with the Indians could commence. If the province 

disputed the Indi~ns' claims, Canada could institute action in the 

Exchequer Court to question any titles to the area granted by Ontario. 33 

Within a few weeks of the filing of Sinclair's 1916 report, and 
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fu l ly  three years before the D. I .A.  had received a copy, A.G. Chisholm, 

the London lawyer, had informed the bands concerned tha t  it had been 

f i led.34 ~ f t e r  it had been forwarded t o  the D. I .A .  i n  1920, Indian 

leaders began exerting pressure, both d i rec t ly  and through lawyers, f o r  

access t o  the report  and f o r  actlon on the claim. A s  of ear ly  June 

1921, D.C. Scott, the Deputy Superintendent General, was s t i l l  discoura- 

ging Indian delegations and indicating t h a t  the Department was not pre- 

pared t o  take up the question again.35 In August, Chisholm submitted a 

memorandum on behalf of the Chippewas, asser t ing aboriginal r ights ,  3 6 

and was l a t e r  advanced $300 for  h i s  work by a member of the Christian 

Island Band. The Department denied the band's request t ha t  the band 

member be reimbursed out of t h e i r  t r u s t  funds. 3 7 

By December of 1921, Scott  had writ ten t o  the Attorney-General 
, ,* 

for  Ontario asking i f  the province muld  be prepared t o  join with the 

Dominion government i n  de'termining the extent  and va l id i ty  of the 

claims. 38 Negotiations with the province proceeded sporadically through 

1922 while Indian leaders wrote t o  o r  v i s i ted  Ottawa with increasing 

frequency t o  protest  the lack of posit ive action. Finally i n  April 

1923, the two governments agreed t o  appoint a three-member Comission 

under the Inquiries A c t ,  t o  inquire in to  the va l id i ty  of the Chippewa 

and Mississauga claims, and, i f  they were found t o  be valid,  t o  negotiate 

a t rea ty .  The federal government was t o  pay the expenses of the Comis- 

sion but Ontario would pay any compensation f o r  the extinguishment of 

Indian t i t l e .  The Chairman of the Commission would be appointed by the 
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federal government and the other two members by the province. The 

va l id i ty  of the claims could be decided by any two of the members but 

any t reaty would have t o  be approved by the Chairman and a t  l e a s t  one 

other member.39 On 31 August 1923, R.V. Sinclair  of Ottawa and Uriah 

McFadden, a lawyer of Sault St .  Marie, were appointed a s  the members 

selected by the provincial government, and the D.I .A.  so l i c i to r ,  A.S. 

Williams, was appointed Chairman .40 

The principal difference between t h i s  Comission Eind the various 

e e a t y  Commissions of 1876-1921, was t h a t  it was given the additional 

mandate t o  f i r s t  determine whether the claims were val id ,  whereas f o r  

the e a r l i e r  t r e a t i e s  the va l id i ty  of the claims was not an issue.  Con- 

sequently, the first s t ep  f o r  the 1923 Comission consisted of two weeks 

(13 t o  27 September) of hearings with the seven bands, a t  which ora l  

evidence a s  well a s  a large .number of  documents were presented. Over 

the following three weeks, t h i s  evidence was reviewed, along with Depart- 

ment of Indian Affairs f i l e s  and archival sources i n  Toronto and Ottawa, 

and discussions were held with the Premier and the  Minister of  Ldnds and 

Forests of ~n ta r io . "  These meetings, held a t  the request of the Ontario 

Ministers, presumably explored the evidence a s  well a s  the terms of the 

t reaty,  a s  by then the Commissioners had concluded, unofficially a t  

l ea s t ,  t h a t  the claims were valid.42 

The Comission's conclusions with respect t o  the va l id i ty  of the 

claims were consistent w i t h  those of S inc la i r ' s  1916 report .  The general 
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fully three years before the D.I.A. had received a copy, A.G. Chisholm, 

the London lawyer, had informed the bands concerned that it had been 

filed. 34 After it had been forwarded to the D.I.A. in 1920, Indian 

leaders began exerting pressure, both directly and through lawyers, for 

access to the report and for action on the claim. As of early June 

1921, D.C. Scott, the Deputy Superintendent General, was still discoura-

ging Indian delegations and indicating that the Department was not pre

pared to take up the question again. 35 In August, Chisholm submitted a 

memorandum on behalf of the Chippewas, asserting aboriginal rights,36 

and was later advanced $300 for his work by a member ·of the Christian 

Island Band. The Department denied the band's request that the band 

member be reimbursed out bf their trust funds. 37 

By December of 1921, Scott had written to the Attorney-General 
; ;, 

for Ontario asking if the province would be prepared to join with the 

Dominion government in determining the eXtent and validity of the 

claims. 38 Negotiations with the province proceeded sporadically through 

1922 while Indian leaders wrote to or visited Ottawa with increasing 

frequency to protest the lack of positive action. Finally in April 

1923, the two governments agreed to appoint a three-member COIllIDission 

under the Inquiries Aat, to inquire into the validity of the Chippewa 

and Mississauga claims, and, if they were found to be valid, to negotiate 

a treaty. The federal government was to pay the expenses of the COIllIDis-

sion but Ontario would pay any compensation for the extinguishment of 

Indian title. The Chairman of the Commission would be appointed by the 
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federal government and the other two members by the province. The 

validity of the claims could be decided by any two of the members but 

any treaty would have to be approved by the Chairman and at least- one 

other member. 39 On 31 August 1923, R.V. Sinclair of Ottawa and Uriah 

McFadden, a lawyer of Sault St. Marie, were appointed as the members 

selected by the provincial government, and the D.I.A. solicitor, A.S. 

Williams, was appointed Chairman. 40 

The principal difference between this Commission and the various 

!reaty Commissions of 1876-1921, was that it was given the additional 

mandate to first determine whether the claims were valid, whereas for 

the earlier treaties the validity of the claims was not an issue. Con-

sequently, the first step for the 1923 Commission consisted of two weeks 

(13 to 27 September) of hearings with the seven bands, at which oral 

evidence as well as a large ,number of documents were presented. Over 

the following three weeks, this evidence was reviewed, along with Depart-

ment of Indian Affairs files and archival sources in Toronto and ottawa, 

and discussions were held with the Premier and the Minister of u>rids and 

Forests of Ontario. 41 These meetings, held at the request of the Ontario 

Ministers, presumably explored the evidence as well as the terms of the 

treaty, as by then the Commissioners had concluded, unofficially at 

least, that the claims were valid. 42 

The Commission's conclusions with respect to the validity of the 

claims were consistent with those of Sinclair's 1916 report. The general 
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claim t o  the northekn huntin; t e r r i t o r y  had been established t o  t h e i r  
Indians continued.' t o  put forward claims t o  ownership of the land and 

had been inciuded i n  the Robinson-Huron Treaty were a l so  included i n  the 

t i t i e  over these . .. lands."43 'me of the Rice Lake Indians had alleged 

t h a t  an additional seven townships i&ediately south of Lake Simcoe had 

never been surrendered, "and an investigation of the records of the 
The 1923 t r e a t i e s  bore l i t t l e  resemblance t o  the numbered t r e a t i e s  

Department of Indian Affairs sa t i s f ied  the Commissioners t h a t  the asser- 

t ion so made was correct,  "44 and t h i s  area was a l so  included in  the des- 

cr ipt ion of lands t o  be surrendered. 

The Ontario government had s e t  a l i m i t  of approximately $500,000 on i t s  
Apparently none o f . t h e  lawyers who had previously acted on behalf 

compensation f o r  the extinguishment of Indian t i t l e , 4 8  and t h i s  amount 

of the bands were act ive a t  the hearings. By l e t t e r  of 8 September, I . E .  
was divided equally betweenthe two t r ibes .  A small portion of each 

$250,000 allotment was dis t r ibuted i n  the formof per capi ta  cash grants 

Although the t e x t  of the t r e a t i e s  made no provision f o r  such bene- 

of the government o r  the  omm mission t o  hear counsel i n  support of the 
f i t s  as  hunting and fishing r ights ,  additional reserve lands, o r  economic 

claim, he was given an opportunity t o  meet with the Commissioners f o r  the 
development assistance,  the Comissioners encountered many requests f o r  

purpose of presenting evidence. He a l so  submitted a l e t t e r  offering a 

number of purely personal profisals fo r  t rea ty  terms. 
indicated t h a t  it wasnot  &.thin the i r  mandate t o  grant such requests, 

but t ha t  they would bring the matter t o  the at tent ion of the Department, 
A second tour of the reserves was necessary from 31 October 

which they did, i d  a number of separate reports.49 
through 21 November, t o  explain the terms of the t r ea ty  and t o  execute 

the t r ea ty  documents. A t  two locations, Georgina Island and Rama, the 

. 7 6  

- 74 -

claim to the northern hunting territory had been established to their 

satisfaction, and the disputed hnds .on the shores of Georgian Bay which 

had been inciuded in the Robinson-Huron Treaty were also included in the 

1923 treaties, "for the purpose of setting any question at rest as to 

title over these .•• lands. ,,43 one of the Rice Lake Indians had alleged 

that an additional seven townships immediately south of Lake simcoe had 

neVer been surrendered, nand an investigatiori of the records of the 

Department of Indian Affairs satisfied the Commissioners that the asser-

tioD so made was cor~ect, n44 and this area was also included in the des-

cription of lands to be surrendered. 

Apparently none of·the lawyers who had previously acted on behalf 

of the bands were active at the hearings. By letter of 8 September, I.E. 

Weldon, a lawyer of Lindsay, Ontario; requested permission to present the 

claims on behalf of the Chippewas and Mississaugas,45 but his letter was 

not brought to the attention of the Commissioners until tee hearings had 

been completed. Although Weldon was informed that it was not the policy 

of the government or the commission to hear counsel in support of the 

claim, he was given an opportunity to meet with the Commissioners for the 

purpose of presenting evidence. He also submitted a letter offering a 

number of purely personal proposals for treaty terms. 46 

A second tour of the reserves was necessary from 31 October 

through 21 November, to explain the terms of the treaty and to execute 

the treaty documents; At two locations, Georgina Island and RaIna, the 
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Indians continued: to put forward claims to ownership of the land and 

de~nds for compensation far in excess of that offered, but apparently 

all such resistance was eventually overcome. Two separate treaties were 

signed, one for the Chippewas, dated 31 October, and one for the Missis-

saugas, dated 15 November. 47 

The 1923 treaties bore little resemblance to the numbered treaties 

of the Northwest.· The Indians of this part of Ontario already possessed 

reserves and were· under the administration of the Department of Indian 

Affairs. The benefits of the treaties, therefore, were entirely monetary. 

The Ontario government had set a limit of approximately $500,000 on its 

compensation for the ·extinguishment of Indian title,48 and this amount 

was divided equally between the two tribes. A small portion of each 

$250,000 allotment was distributed in the form· of per capita cash grants 

of twenty-five dollars. 

Although the text of the treaties made no provision for such bene-
,,~ . 

fits as hunting and fishing rights, additional reserve lands, or economic 

development assistance, the commissioners encountered many requests for 

such benefits during their meetings with the bands. In each case they 

indicated that it was not ~ithin their mandate to grant such requests, 

but that they would bring the matter to the attention of the Department, 

which they did, in a number of separate reports. 49 
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The comprehensive claims of the Chippewas and Mississaugas were 

pursued by widely varying means over the course of more than half a 

century. Petitions, representations by Members of Parliament, extensive 

government investigations, and a commission of Inquiry were all employed. 

Arbitration was attempted, and litigation was often threatened. The 1910 

amendment to the Indian Aat showed clearly that the Federal Government 

possessed all of the tools necessary to prevent the prosecution of a claim 

against itself. The matter was considerably complicated by the necessity 

of dealing with the provincial government, and by Canada's insistence that 

Ontario pay the cost of any settlement. But in spite of these obstacles 

and repeated failures, the persistence of the Indians was rewarded. By 

the early 1920's both levels of government were ready to deal with the 

matter and the 1923 Treaties were negotiated. This outcome did not 

result from successful l",gal action. In fact, the settlement was proceed

ed with in the face of knowledge that the claim might well have been 

defeated in a court of law on technical grounds. Neverth"less, the Treaties 

that were finally signed, seem to have been drafted exclusively by lawyers, 

and, in providing for purely monetary compensation, they brought about the 

kind of solution that could have been expected from successful litigation. 

Since negotiations with the Indians concerned were only entered into after 

the settlement terms had been decided upon, there was no real opportunity 

for the claimants to have such concerns as hunting and fishing rights in-

cluded in the final settlement. It is thus doubtful if the 1923 Treaties 

could be considered as a true example of the resolution of comprehensive 

claims by a process of negotiations between the Indians concerned and the 

two levels of government interested in the outcome. 
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CHAPTER SIX 

The Oka Indians vs. the Seminary of St. Sulpice 

Perhaps the most difficult Indian claim which the Canadian govern-

ment inherited from pre~Confederation administrations, was that of the 

Oka Indians against the Seminary of St. Sulpice. In 1717, the King of 

France had given the mission of St. Sulpician priests a land grant on 

the ottawa River, where they persuaded Nipissings, Algonquins, and 

Iroquois to relocate from Sault-au-Recollet. Subsequent actions by 

Fr.ench and British colonial administrations had enlarged and confirmed 

the grant, but had left the Indian population in doubt as to their 

rights to the land, and increasingly in conflict with the Seminary.l 

At the time of Confederation the Oka Indians remained uncertain 
. . 

and apprehensive concerning their tenure to these lands which they had 

qccupied for 150 Years. An ordinance of 1841 had confirmed the title 

of the Seminary, but the right of the Indians to live on the land. was 

never challengt;!d. The extent of the Indians' ·rights appeared to have 

been left to the discretion of the Seminary, and conflicts over agricul-

tural lands and especially over the exploitation of valuable timber res, 
ources had become increasingly intense by 1864. 

On 31 July 1868, the Algonquins of Oka petitioned the federal 

government for full control over the domain, and one week later a similar 

petition from the Iroquois accused the Seminary of tyranny and oppression. 
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of the Seminary of St. Sulpice. An opinion of Judge Badgley of the 

with the Seminary's account of i t s  dealings with the Indians and with Counsel of the Quebec Bar added fur ther  support t o  t h i s  position. 

the va l id i ty  of i ts  t i t l e  t o  the land. The bands were warned t o  res- The Department o f  Indian Affairs had informed the supporters of the 

pect the law >and property r igh ts ,  and were reminded t h a t  i n  1853 and Indians t h a t  it would pay the costs  of a t e s t  case before the courts, 

1854 other lands had been s e t  aside for  the Algonquins ( a t  Maniwaki) and but the pa r t i e s  could not agree on an appropriate s e t  of facts.5 The 

for the  Iroquois ( a t  Doncaster) .2 An Order i n  Council was passed in  war of pamphlets and public meetings continued. 

1869, confirming the government's support for  the t i t l e  of the Seminary. 

Officials of the Department of Indian Affairs had been convinced 

the leadership of Chief Joseph, remained largely defiant,  and a number f o r  some time that a solution t o  the dispute was l e s s  l ike ly  t o  be found 

were imprisoned f o r  s e l l i ng  wood o r  f o r .  staking out lo t s .  i n  l i t i g a t i o n  than i n  a negotiated agreement which would provide the 

Indians with al ternat ive lands. In 1881, the  Department reached an 

The dispute over l k d  r igh t s  was soon complicated by a zealous agreement with the Seminary whereby the l a t t e r  would purchase lands 

rel igious confl ic t .  The ~ e t h o h i s t  Missionary Society established a from the Province of Ontario t o  allow the Indians t o  relocate i n  the 

mission a t  Oka i n  1868, rapidly won the loyalty of most of the Iroquois, 

and thereaf ter  offered constant support and frequent leadership fo r  the the Seminary consented t o  e rec t  new houses and t o  compensate the Indians 

claims against  the cathoi ic  mission. In 1875 the Methodist Church building 
for improvements abandoned a t  Oka. Only one-third of the Indian popula- 

t ion  accepted the o f f e r ,  and several  of these l a t e r  returned t o  Oka. 6 

ted on land held by the Seminary. The mission was relocated i n  a school 

promise, the  Superintendent General of Indian Affairs decided, ea r ly ' i n  

sed by Catholics and Methodists - i nva r ious  publications on the  "Oka # 
1882; t o  turn t o  Reverend William Scott f o r  an opinion on the dispute. 

question" and a t  public meetings i n  ~ o n t r e a l . ~  Amidst an atmosphere of 
Scott w a s  undoubtedly seen a s  being i n  an uniquely favourable posit ion 

escalating violence against  person and property, the Minister of Jus t ice  t o  win the confidchce of both sides. He was himself a Methodist Mission- 

reviewed the case in  1878 a t  the request of the Minister responsible for  ary and had been President of the Montreal Conference i n  1876'when tha t  
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The superintendent Generai of Indian Affairs, however, was satisfied 

with the Seminary's account of its dealings with the Indians and with 

the validity of its title to the land. The bands were warned to res-

pect the law ,and property rights, and were reminded that in 1853 and 

1854 other lands had been set aside for the Algonquins (at Maniwaki) and 

for the Iroquois (at Doncaster).2 An Order in Council was passed in 

1869, confirming the government's support for the title of the Seminary. 

Many of the Algonquins subsequently left Oka but the Iroquois, behind 

the leadership of Chief Joseph, remained largely defiant, and a number 

were imprisoned for selling wood or for.staking out lots. 3 

The dispute over land rights Was soon complicated by a zealous 

religious conflict. The Methodist Missionary Society established a 

mission at Oka in 1868, f,apidly won the loyalty of most of the Iroquois, 

and thereafter offered consta.nt support and frequent leadership for the 

claims against the Catholic mission, In 1875 the Methodist Church building 

was destroyed under the authority of a court order, having been construc

ted on land held by the Seminary. Th~ mission was relocated in a school 

house. Two years la.ter, ·the CathblicChurch was destroyed by fire and 

several Indians were prosecuted. Charges and counter-charges were expres-

sed by Catholics and Methodists 'invariouspublications on the "Oka 

question" and at public meetings in Montreal." Amidst an a.tmosphere of 

escalating violence against person and property, the Minister of Justice 

reviewed the case in 1878 at the request of the Minister responsible for 

Indian Affairs, and concluded that the seigniorywas the absolute property 
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bf the Seminary of St. Sulpice. An opinion of Judge Badgley of the 

Counsel of the Quebec Bar added further support to this position. 

The Department of Indian Affairs had informed the supporters of the 

Indians that it would pay the costs of a test case before the courts, 

but the parties could not agree on an appropriate set of facts. S The 

war of pamphlets and public meetings continued. 

Officials of the Department of Indian Affairs had been convinced 

for some time that a solution to the dispute was less likely to be found 

in litigation than in a negotiated agreement which would provide the 

Indians with alterna.tive lands. In 1881, the Department reached an 

agreement with the Seminary whereby the latter would purchase lands 

from the Province of Ontario to allow the Indians to relocate in the 

Township of Gibson. An area of more. than 25,000 acres was acquired, and 

the Seminary consented to erect new houses and to compensate the Indians 

for improvements abandoned at Oka. Only one-third of the Indian popula

tion accepted the offer, and several of these later returned to Oka. 6 

while continuing to exhort the Indians to accept the Gibson com-

promise, the Superintendent General of Indian Af~airs decided, early'in 

• 1882, to turn to Reverend William S.cott for an opinion on the dispute. 

Scott was undoubtedly seen as being in an uniquely favourable position 

to win the confidence of both sides. He was himself a Methodist Mission

ary and had been President of the Montreal Conference in l876'when that 

organization petitioned the Queen on behalf of the Oka Indians, but he 
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had l a t e r  concluded tha t  the pe t i t ion  contained serious e r ro r s  and was 
of the rightness of the government's position, he had found "from 

not worthy of presentation. 
recent personal intercourse with the Chiefs and people of Oka t h a t  

I, arguments and persuasion seem t o  be of no avail",  and t h a t  the sense 

of justice o r  in jus t ice  seems t o  be wonderfully developed, and it may not 
question had been se t t l ed  i n  favour of the Seminary but t h a t  the govern- 

be easy t o  f ind  a way of conciliation i n  regard t o  what the Indians con- 
ment had nevertheless exhibited an earnest desire  t o  arr ive a t  a s a t i s -  

s ider  primary f au l t s  i n  dealing with t h e i r  i n t e re s t s . " l l  It went on t o  

argue t h a t  i n  view of the Indians' re ject ion of the terms of the Gibson 
have come between the negotiating par t ies ,  and theGovernment has been 

exhorted t o  do what could not lawfully be attempted" ( i . e .  overturn the 

Seminary's t i t l e )  .8 Having been informed by the Indians tha t  the primary 
not have a lega l  claim t o  the lands, as  owners thereof, they a re  neverthe- 

source of t h e i r  grievance was the alleged f a i lu re  of the government t o  
less en t i t l ed  t o  compensation f o r  the loss  of lands which they had been 

l ed  to suppose were s e t  apar t  for  t h e i r  benefit."12 
Scott obtained and presented t o  the Indians two detailed statements from 

Although the Department of Indian Affairs proceeded with the 

Gibson resettlement plan,  &e majority of the Oka Indians rejected it. 

frequently revived: 
Chiefs t o  go t o  Gibson: , . 

By moral suasion alone the Department 
endeavors t o  accomplishwhat i s  deemed 
best  f o r  you. A f t e r  many years of agi-  
t a t ion  and l i t i g a t i o n  it  is not possible 
fo r  anybody t o  promise you and your 
people any be t te r  times . . . i n  your 
present sett1ements.I 

given t h e i r  choicg of counsel whose fees were t o  be paid by the Department In January of 1883, Scott persuaded the Department of Indian 

Affairs t o  publish h i s  report  of the previous February, along w i t h  a of Indian Affairs. In 1907, a fur ther  commitment was ma& t o  pay the 

postscript .  The postscr ipt  indicated t h a t  while he was s t i l l  convinced 
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had later concluded that the petition contained serious errors and was 

not worthy of presentation.? 

Scott's report, dated 18 February 1882, concluded that the title 

question had been settled in favour of the Seminary but that the govern-

ment had nevertheless exhibited an earnest desire to arrive at a satis-

factory form of compensation for the Indians. "Third or fourth parties 

have come between the negotiating parties, and the Government has been 

exhorted to do what could not lawfully be attempted" (Le. overturn the 

Seminary's title). 8 Having be.en informed by the Indians that the primary 

source of their grievance was the alleged failure of th.e government to 

clearly state its position (an allegation which he considered unfounded) , 

Scott obtained. and presented to the Indians two detailed statements from 

the Superintendent General and from the Deputy Superintendent General, 

the former concerning the .inviolability of the Seminary's title and the 

latter concerning the praposedGibson compromise. 9 Then, in December of 

1882, Scott, as a Methodist missionary, appealed personally to the Oka 

Chiefs to go to Gibson: 

By moral suasion alone the Department 
endeavors to accomplish what is deemed 
best for you. After many years of agi
tation and litigation it is not possible 
for anybody to promise you and your 
people any better times ••. in your 
present settlements. IO 

In January of 1883, Scott persuaded the Department of Indian 

Affairs to publish his report of the previous February, along with a 

postscript. The postscript indicated that while he was still convinced· 
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of the rightness of the government's position, he had found "from 

recent personal intercourse with the Chiefs and people of Oka that 

arguments and persuasion seem to be of no· avail If, and that the "sense 

of justice or injustice seems to be wonderfully developed, and it may not 

be easy to find a way of conciliation in regard to what the Indians con-

sider primary faults in dealing with their interests. "II It went on to 

argue that in view of the Indians' rejection of the terms of the Gibson 

compromise, the Seminary should consider more liberal terms, in recogni-

tioD of a deep seated public conviction "that although the Indians may 

not have a legal claim to the lands, as owners thereof, they are neverthe-

less entitled to compensation for the loss of lands which they had been 

led to suppose were set apart for their benefit. ,,12 

Although the Department of Indian Affairs proceeded with the 

Gibson resettlement plan, the majority of the Oka Indians rejected it. 

Scott may have temporarily reduced hostilities, but they were easily and 

frequently revived; 

In the first decade of the Twentieth Century, there were further 

arrests of Indians for selling wood, followed by. petitions and more acts 
, 

of defiance. In 1904, the government decided that the matter might be 

settled by referring a stated case to the Supreme Court. The Indians were 

given their choice of counsel whose fees were to be paid by the Department 

of Indian Affairs. In 1907, a further commitment was made to pay the 

expenses of the Seminary.I3 Lawyers for the three parties (the Indians, 
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The Indians of oka did not eas i ly  accept the judgement and con- 

. . tinued t o  write frequent l e t t e r s  of complaint concerning t h e i r  condition. 

Minister Laurier participated i n  the negotiations, but i n  1908, the 
The Department generally took the posit ion t h a t  the 1912 case had s e t t l e d  

Department of Just ice  f ina l ly  decided t h a t  the matter would have t o  be 
the issue, and fo r  several  decades took no fur ther  action t o  leg is la te  

se t t led  in  an action between the other two parties.14 Consequently, three 
o r  t o  negotiate a solution. Indian grievances became more pronounced a s  

Oka Chiefs immediately f i l e d  s u i t  i n  D i s t r i c t  Court against the Ecclesias- 
the Seminary began t o  s e l l  parcels of the land t o  other parties.19 

In 1945, the D.I.A. purchased a l l  lands not already sold by the 

benefit  of the  Indians. The Department of Indian Affairs agreed t o  pay 
Seminary except those used f o r  re l igious purposes, and a l so  acquired an 

the costs t o  both sides,  and t o  open i t s  f i l e s  t o  counsel.15 
additional 500 acres of woodland in  order t o  insure a fuel  supply fo r  

be f i n a l  settlement of the  issue,  the Department assumed a l l  o f t h e  
firmed the t i t l e  of the Seminary but  recognized t h a t  the Indians posses- 

Seminary's obligations towards the Indians, except sp i r i t ua l  care for  

l 7  The Court 
The Indians of Oka had not  been consulted i n  the 1945 agreement 

of King's Bench affirmed Hutchison's judgement. 
between the  Seminary and the government, and obviously did not consider 

, , 
it t o  be a f ina l  settlement of t h e i r .  claims. These lands were not s e t  

Finally, i n  1912, the case was taken t o  the Privy Council, where 

ory were increasingly subject t o  development. A submission before the 

1961 Jo in t  Committee on Iddian Affairs indicated that grievances concer- 
but which could not be considered i n  these proceedings, and t h a t  nothing 

ning the extent of t h e i r  holdings and the nature of t h e i r  i n t e re s t s  i n  

the land remaine&largely unresolved i n  the opinion of the Oka Indians. 

a r i s e  should the Crown decide t o  s e t t l e  the dispute through leg is la t ion  
The case served only t o  demonstrate t h a t  even a decision of the highest Court 

o r  negotiations. . .  83 w i l l  not necessarily erase a longstanding and deepseated sense of grievance. 
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the Seminary, and the Department of Justice) attempted for several years 
The Indians of aka did not easily accept the j,udgement and con-

to agree on details of the reference, and on several occasions Prime 
tinued to write frequent letters of complaint concerning their condition. 

Minister Laurier participated in the negotiations, but in 1908, the 
The Department generally took the position that the 1912 case had settled 

Department of Justice finally decided that the matter would have to be 

settled in an action between the other two parties. I4 consequently, three 
the issue, and for several decades took no further action to legislate 

or to negotiate a solution. Indian grievances became more pronounced as 
aka Chiefs immediately filed suit in District Court against the Ecclesias-

the Seminary began to sell parcels of the land to other parties. 19 

tics of the Seminary of St.Sulpice, for possession of the seigniory or a dec-

laration that the title of the Seminary was subject to a trust for the 
In 1945, the D.I.A. purchased all lands not already sold by the 

benefit of the Indians. The Department of Indian Affairs agreed to pay 

the costs to both sides, and to open its files to counsel. IS 
Seminary except those used for religious purposes, and also acquired an 

additional 500 acres of ,woodland in order to insure a fuel supply for 

the Indians. As part of the purchase agreement, which was intended to 
On 7 March 1910, ,Justice Hutchison dismissed the action and con-

be final settlement of the issue, the Department assumed all of,the 
firmed the title of the Seminary but recognized that the Indians posses-

Seminary's obligations towards the Indians, except spiritual care for 
sed some rights of uSe and occupancy which he defined in very general 

those of the Roman Catholic faith. 20 
terms. 16 The Department of Jus,tice requested the Indians' lawyers to 

appeal the decision, and-the, Seminary filed a cross-appea1.1 7 The Court 
The Indians of aka had not been consulted in the 1945 agreement 

of King's Bench affirmed Hutchison's judgement. 
between the Seminary and the government, and obviously did not consider 

it to be a final settlement of their,claims. These lands were not set 
Finally, in 1912, the caSe was taken to the Privy Council, where 

aside as an Indian reserve, and the remaining common lands of the seign-
it was held that the land belonged to the seminary. The judgement sug-

ory were increasingly subject to development. A Submission before the 
gested that there, might be a,charitq!:>le trust which could be enforced 

1961 Joint Committee on In'dian Affairs indicated that grievances cOncer-
but which could not be considered in these proceedings, and that nothing 

ning the extent of their holdings and the nature of their interests in 
in the judgement should be taken to prejudice any questions which might 

the land remained-' largely unresolved in the opinion of the aka Indians. 21 
arise should the Crown decide to settle the dispute through legislation 

The case served only to demonstrate that even a decision of the highest Court 
or negotiations. IS 

. . .' 83 will not necessarily erase a longstanding and deepseated sense of grievance. 
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CHAPTER SEVEN 
who had replaced Jenkins on the case t o  allow him t o  a s s i s t  them. He 

a l so  persuaded the Oneidas of the Thames t o  pay him f ive per cent of any 
Claims Against the United States 

portion of the award which he might secure on t h e i r  behalf ( a f t e r  deduc- 

t ing  the twenty-five per cent which would go t o  the ~merican lawyers). 
5 

Throughout the 18901s, the Indians of the State  of New York were 

very act ive i n  pressing a claim against the  United States  for  i t s  fa i lure  

I n i t i a l l y ,  it would seem, the Department took l i t t l e  i n t e re s t  i n  

thecase,although questions from Chisholm were generally answered, and, i n  

a t  l e a s t  one case,documents i n  support of the claim were provided without 

ted t o  Wisconsin. A s  ear ly  as 1892, representatives of the Canadian Oneidas who were challenging the r igh t  of the Canadian Oneidas t o  share 

branch of the t r i b e  were cooperating with t h e i r  American counterparts on i n  the award were informed t h a t  they would have t o  make formal applica- 

the claim, and in1893  authorized one M r .  Jenkins, a Syracuse N.Y. lawyer, t ion  t o  have access t o  Indian Affairs records, andthat  the Department 
. . 

t o  a c t  on the i r  behalf, f o r  a contingent fee of 25 per cent of the pro- 
reserved the r i g h t  t o '  accept o r  r e j e c t  such a p p l i ~ a t i o n . ~  In 1904, the 

American Attorney-General applied through diplomatic channels t o  gain 

. . 

a f t e r ,  h i s  ass i s tan t  and the attorneys fo r  the American Oneidas 

were allowed t o  conduct research on cer ta in  documents i n  the Department 

o f  Indian Affairs'  of £ices. 
took the posit ion from the outset  t h a t  it would not be responsible for  

any legal  fees o r  expenses. 

declared t h a t  the ~ a n a d i a d  Oneidas were fu l ly  en t i t l ed  t o  share i n  the 

an extension could be shown) t o  demonstrate t h a t  they were descended from 

the signatories t o  the t rea ty ,  t h a t  they were l iv ing  a t  the date of the 

or iginal  settlement (31 December 1901), and t h a t  they had not become 
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Claims Against the United States 

Throughout the 1890' s, the Indians of the State of New York were 

very active in pressing a claim against the United States fOr its failure 

to fulfil provisions of the Buffalo Creek Treaty of 1838 which had 

promised a grant of lands in Kansas i~ exchange for lands ceded in New 

York. ' Shortly after the treaty, a considerable number of the Oneidas had 

corne to Canada, and settled near th,e Thames River, while' others had migra

ted to Wisconsin. As early as 1892, representatives of the Canadian 

branch of the tribe were cooperating with their American counterparts on 

the claim, and in.1893 authorized one Mr. Jenkins, a Syracuse N.Y. lawyer, 

to act on their behalf, for a contingent fee of 25 per cent of the pro,.. 

ceeds of any settlement. L At about the same time a young London, Ontario 

solicitor, Andrew G. Chisholm, became interested in the case,2 apparently 

the beginning of his fifty-year career working on Indian claims. Wi 1::'1 

respect to both Jenkins and Chisholm" the Department of Indian Affairs 

took the position from the o.utset that it would not be responsible for 

any legal fees or expenses. 3 

A decision of the United State,s Court of Claims in 1900 awarded 

the New York Indians just under two million dollars as a settlement, but 

the U.S. Interior Department considered the Oneidas of Canada to be in

eligible to participate in the award." At this stage Chisholm became 

more directly involved. He obtained the agreement of the American, lawyers 
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who had replaced Jenkins on the case to allow him to assist them. He 

also persuaded the Oneidas of the Thames to pay him five per cent of any 

portion of the award which he might secure on their behalf (after deduc

ting the twenty-five per cent which would go to the American lawyers).5 

Initially, it would seem, the Department took little interest in 

the case, although questions from Chisholm were generally answered, and, in 

at least one case, documents in support of the claim were provided without 

having been requested. 6 Attorneys for some of the New York and Wisconsin 

Oneidas who were challenging the right of th.e Canadian Oneidas to share 

in the award were informed that they would have to make formal applica

tion to have access to Indian Affairs records, and that the Department 

reserved the right to'accept or reject such application.? In 1904, the 

American Attorney-General applied through diplomatic channels to gain 

access to the records and was granted cabinet approval. Shortly there

after, his assistant and the attorneys for the American Oneidas 

were allowed to conduct research on certain documents in the Department 

of Indian Affairs' offices. 8 

The decision of the Court of Claims, brought down on 15 May ,1905, 

declared that the Canadiarl Oneidas were fully entitled to share in the 

settlement. Individuals were given until 31 July 1905 (unless cause for 

an extension coul~ ~e shown) to demonstrate that they were descended from 

the signatories to the treaty, that they were living at the date of the 

original settlement (31 December 1901), and that they had not become 
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members of any tribe not entitled to share in the settlement. 9 This 

latter provision left open the possibility that a number of Indians 

living apart from the Oneidas on various reserves in Ontario would be 

eligible provided that they had not joined other tribes, and the Depart

ment cooperated with Chisholm in his efforts to identify such persons. IO 

The per capita share of the award for th.e Oneidas of the Thames amounted 

to $179.33. After lawyers fees were deducted this amounted to approxim

ately $125.00 which was distributed to each individual in the summer of 

1906. 11 

The decision of the Court of Claims to distribute the money to 

individuals was not well received by officials of the D. I.A., and through

out 1905 they tried, unsuccessfully, to have the award paid into the 

band's trust fund where it would be subject to Departmental control. Two 

methods of achieving thi~end were employed. The local agent was asked 

. to discreetly determine >:hetherthe Indians might be persuaded to have 

the money funded for some 'collective purpose,12 in reply to which he 

stated that the Indians seemed quite .anxious that the money be distribu

ted to individuals. 13 As a second line of action, an appeal was made 

through the cabinet and diplomatic channels to the u.s. Court of Claims 

to amend the manner of distribution and to turn over the mOney to the 

Canadian government. 14 The Assistant Attorney-General of the u.s. 

replied that the Court of Claims lacked authority to amend its earlier 

decree,IS and the Department was left with no further means to obtain 

control of the funds. 
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In May 1906, the Department received a petition from sixty-five 

of the Oneida band members accusing Chisholm of attempting by various 

means to obtain more than the five per cent fee previously authorized, 

and accusing the Indian agent of complicity in the schemes. 16 The agent 

denied the allegations and expressed confidence that Chisholm had been 

fair in his dealings. 17 On further demands from the law firm which had 

forwarded the petition for an investigation, the Secretary of the Depart

ment indicated that there were no grounds for an investigation, and that 

he was confident that the Indians were awake to their own interests and 

were utilizing "excellent legal advice·' and assistance".18 

This question of the Department's responsibility to oversee the 

relationship of the Indians to their legal counsel would be a thorny 

issue for several decades of Indian claims. In the Oneida case, there 

was apparently some admiration within the Department for Chisholm's work 

on the claim and perhaps some reason to doubt that the Indians would have 

been better served by relying on the government to advance their cause. 19 

From the outset~ the Department had been content to stand on the sidelines 

and had refused to be held responsible for costs of the action, while ,band 

members and their counsel took the initiative. Even its attempts to 

intervene in the distribut!ion of the award had failed. It would have been 

difficult, in this case, to maintain that the Indians had been manipulated 

to their detriment, or that the Department, as guardian of Indian lands 

and trust funds, should pass judgement on the lawyer/client relationship. 

Other cases would not be as clear-cut and would elicit different responses • 

* * * * * 
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The role  of the Government of Canada i n  the claim of the Cayuga 

Indians against  the State  of New York was considerably different  from the 

role  which it had assumed in  the Oneida case. Although both claims were 

initiated by band members and t h e i r  lawyers, and a t  various stages were 

carr ied forward with l i t t l e  government involvement, the Cayuga claim 

eventually saw a very high level  of i n t e re s t  and involvement on the par t  

of the Departments of Indian Affairs and Just ice .  

By t r e a t i e s  of 1789 and 1795 with the State of New York, the 

Cayugas had been granted annuities of $500 and $1,800 respectively. The 

annuities were paid qui te  fa i thfu l ly  even t o  the large block of the t r i b e  

(approximately three-quarters of the t o t a l )  which relocated i n  Canada a s  

pa r t  of the Six Nations Band, u n t i l  the war of 1812 when the Cayugas 

sided with the Bri t ish against  the U.S. Subsequent protests  by the 

Indians f a i l ed  t o  achieve a resumption of the a n n u i t i e ~ . ~ ~  

wrote i n  January 1885,for i t s  approval of h i s  power of attorney with the 

Indians which provided f o r  a twenty-five per cent contingent fee f o r  

t h e i r  claim of $448,000 in  past  annuities and the  same percentage of any 

future annuities up t o  a l i m i t  of ten years. Strong pointed out tha t  a 

=wise and just"  l a w  i n  the U.S. required government approval f o r  a l l  such 

powers of attorney concerning Indian claims, and indicated h i s  desire for  

a s imilar  mandate from Canada even i f  it was not required by law. 22 His 

request was granted by Order i n  council. 23  

In 1888, the State  of New York f ina l ly  established a Commission t o  

investigate the claim. Indian Superintendent Gilkison, who had heard the 

Cayugas discuss the claim f o r  over twenty years, was given the approval 

of h i s  superiors i n  the Department of Indian Affairs t o  accompany several 

Indian witnesses t o  the Commission hearings, and apparently on h i s  own 

i n i t i a t i v e  became qui te  actively involved w i t h  Strong i n  preparing the 

1 o ra l  and archival evidence. 24 
For several years i k e d i a t e l y  a f t e r  Confederation, the Indians 

attempted, through the local  superintendent of Indian Affairs, t o  a t t r a c t  

support f o r  the claim from the new government, but  l i t t l e  a c t i v i t y  of any 

consequence occurred u n t i l  a lawyer from Buffalo, New York, General James 

C. Strong, was employed by the Canadian Cayugas i n  1882. In the follow- 

ing four years, Strong took the claim before several s t a t e  agencies and 4 ... . I ,  
the Supreme Court of New York, but was unable t o  overcome the many ,-s 

'.V: 
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The Governrcent of Canada was f i r s t  drawn i n t o  the case when Strong 
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W i t h  the c l ea r  prospect t ha t  the claim might f ina l ly  succeed, the 

Head Chief of the Cayugas, W i l l i a m  Henry Fishcarr ier ,  saw t h i s  growing 

government i n t e r e s t  i n  the case a s  more of a t h rea t  than a blessing, 

because of h i s  fear  t ha t  it! would be used t o  ju s t i fy  government control 

of the proceeds of any settlement. The Indians, he argued, had advocated 

the claim f o r  many years i n  the  face of o f f i c i a l  indifference, and Chief 

Isaac Davies had been par t icular ly  act ive,  on the understanding t h a t  he - 

would receive a cer ta in  percentage of any monetary ~ e t t l e m e n t . ~ ~  It is  
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The role of the Government of Canada in the claim of the Cayuga 

Indians against the State of New York was considerably different from the 

role which it had assumed in the Oneida case. Although both ,claims were 

initiated by band members and their lawyers, and at various stages were 

carried forward with little government involvement, the Cayuga claim 

eventually saw a very high level of interest and involvement on the part 

of the Departments of Indian Affairs and Justice. 

By treaties of 1789 and 1795 with the State of New York, the 

Cayugas had been granted annuities of $500 and $1,800 respectively. The 

annuities were paid quite faithfully even to the large block of the tribe 

(approximately three-quarters of the total) which relocated in Canada as 

part of the Six Nations Band, until the war of 1812 when the Cayugas 

sided with the British against the U.S. Subsequent protests by the 

Indians failed to achieve a resumption of the annuities. 20 

For several years {mediately after Confederation, the Indians 

attempted, through the local superintendent of Indian Affairs, to attract 

support for the claim from the new government, but little activity of any 

consequence occurred until a laWyer from Buffalo, New York, General James 

C. Strong, was employed by 'the canadiim Cayugas in 1882. In the follow-

ing four years, Strong took the claim before several state agencies and 

the Supreme Court of New York, but was unable to overcome the many 

procedural obstacles. 21 

The Government of Canada was first drawn into the case when Strong 
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wrote in January 1885, for its approval of his power of attorney with the 

Indians which provided for a twenty-five per cent contingent fee for 

. f $448 000' past annuities and the same percentage of any their clal.m 0 " l.n 

.. f t rs Strong point, ed out that a future annuities up to a ll.ml.t 0 en yea • 

"wise and just" law in the U.S. required government approval for all such 

. g Indl.·, an claims, and indicated his desire for powers of attorney concernl.n 

f Canada e"en l.·f it was not required by law. 22 His a similar mandate rom .' 

d . councl.·1. 23 request was granted by Or er l.n 

In 1888, the State of New York finally established a Commission to 

1 · Indl.·an Super'ntendent Gilkison, who had heard the investigate the c al.m. ~. 

. the clal.·m' for over twenty years, was given the approval Cayugas dl.sCUSS 

l.·n 'the Department of Indian Affairs to accompany several of his superiors 

. to the Co~,~' 'ssion hearings, and apparently on his own Indian Wl.tnesses ~"~ 

. qUl.·te a'ctl.·v'ely involved with Strong in preparing the initiatl.ve became 

oral and archival evidence. 24 

With the clear prospect that the claim might finally succeed, the 

Wl.· Ill.' am Henry Fishcarrier, saw this growing Head Chief of the Cayugas, 

government interest in the case as more of a threat thana blessing, ' 

b d t J'ustify government control because of his fear that i~ would e use 0 

of the proceeds of any settlement. The Indians, he argued, had advocated 

h f of official indifference, and Chief the claim for many years in t e ace 

Isaac Davies had been particularly active, on the understanding that he 

tl t 25 It is would receive a certain percentage of any monetary set emen. 
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Discussion of the Cayuga claim was renewed i n  1908 and 1909 in  

the context of negotiations between Great Bri ta in  and the United States  

concerning the establishment of an international tr ibunal t o  deal with 

various pecuniary claims between the two countries. Canada and other 

State Legislature, perhaps fearing of the outcome of the investigation, Cornonwealth countries participated in  draf t ing the schedule of Br i t i sh  

claims against the U.S . ,  and asked t h a t  the Cayuga claim be i n ~ l u d e d . ~ '  

t o  pursue the claim by having one of i ts  committees conduct rather ex- Although formal agreement on the t r ibunal  was not reached u n t i l  

haustive hearings on both s ides  of the border i n  1889 and 1890.'~ 

appointed J .C .  Judd of Toronto t o  begin' work on the claim,34 and in  June 

a meeting of the Six Nations Band Council requested the Superintendent 

General t o  intercede on t h e i r  behalf t o  press the claim. 35 On the recom- 

mendation of the Department of Justice, 36 a more exp l i c i t  authorization 

from the Cayugas was obtained i n  1912. The Indians consented t o  a clause 

which would permit any monetary proceeds o f  the claim t o  be held "in t r u s t  

f o r  the said nation and i t s  members", but ins i s ted  on deleting the irned- 

band's a p p r o ~ a l . ' ~  Legislation for  ,the settlement of the claim repeatedly i a t e l y  following phrase "subject t o  the provisions of the Indian A c t  from 

fa i led  i n  both the Senate and the Legislative Assembly of New !Cork. time t o  time i n  force. "37 It would appear t h a t  the Cayugas were 'still 

not e n t i r e l y a t  ease about relinquishing control over the claim but recog- 

Effor ts  t o  have the claim se t t l ed  through the mechanism of in te r -  nized that the Pecuniary Claims Arbitration was not a forum which could 

be employed without gove&nment leadership. 

but the Cayugas were divided over the proposal and the D.I.A. did W . J .  O'Corinor, a Halifax lawyer, was appointed by the Department 

of Just ice  i n  1912 t o  succeed Judd on the case. Pleadings were heard i n  

the government's involvemerit i n  the claim.31 1912 and 1914, but then the work of t h e  t r ibunal  was interrupted By the 
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unli~ely that Chief Fishcarrier was reassured by the D.I.A.'s promise 

that the money would be dealt with in a fair manner. 26 

The spoils of victory were not nearly as close at hand as either 

the Cayugas or the D.I.A. might have supposed. In 1889, the New York 

State Legislature, perhaps fearing of the outcome of the investigation, 

repealed the authority of the Commission on the grounds that the issue 

had been finally decided in 1849. The State Senate, however, decided 

to pursue the claim by having one of its committees co~duct rather ex-

haustive hearings on both sides of the border in 1889 and 1890. 27 

The State Sena,te committeE;! hearings prompted the Canadian govern-

ment to greater activity. TWO laj<yers chosen by the Department of Justice 

were assigned to the c'1-se to represent the Dominion (Strong continued to 

act for the Cayugas dir~ctly), and Reverend William Scott of Indian 

Affairs conducted archival research,28 Expenses of over $9,000 for the 

counsel for .the Dciminion"were paid from the Six Nations funds without ~he 

band's approval. 29 Legislation for,the settlement of the claim repeatedly 

failed in both the Senate and ,the Legislative Assembly of New York. 

Efforts to have thE;! claim settled through the mechanism of inter-

national diplomacy Were commenced in 1896 but with little immediate suc-

cess. In 1902, ,the British Ambassador suggested some form of arbitration, 

but the Cayugas were divided over the proposal and the D.I.A. did not 

press the suggestipn. 30 Chief Fishcarr.ier apparently remained opposed to 

the government's imrolvemerit in thE;! claim. 31 
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Discussion of the Cayuga claim was renewed in 1908 and 1909 in 

the context of negotiations between Great Britain and the United States 

concerning the establishment of an international tribunal to deal with 

various pecuniary claims between the two countries. Canada and other 

Commonwealth countries participated in drafting the schedule of British 

claims against the U.S., and asked that the Cayuga claim be included.
32 

Although formal agreement on the tribunal was not reached until 

18 August 1910,33 by early 1909 the Department of Indian Affairs had 

appointed J.C. Judd of Toronto to begin work on the claim,34 and in June 

a meeting of the six Nations Band council requested the Superintendent 

General to intercede on their behalf to press the claim.3S On the recom-

mendation of the Department of Justice,36 a more explicit authorization 

from the cayugas was obtained in 1912. The Indians consented to a clause 

which would permit any monetary proceeds .of the claim to be held "in trust 

for the said nation and its members", but insisted on deleting the immed-

iately following phrase "subject to the provisions of the Indian Act from 

time to time in force. ,,37 It would appear that the Cayugas were '~till 

not entirely at ease about relinquishing control over the claim but recog-

nized that the Pecuniary Claims Arbitration was not a forum which could 

be employed without government leadership. 

W.J. O'connor, a Halifax lawyer, was appointed by the Department 

of Justice in 1912 to succeed Judd on the case. Pleadings were heard in 

1912 and 1914, but then the work of the trilmnal was i,nterrupted by the 
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outbreak of World War I. When the proceedings were resumed at the end of the 

war it was under the' directio~ of ' ' two new Justice lawyers, C.C. Robinson 

and James White, 38 btlt during the' ' interregnum, relations between the 

Canadian government and the Six Nations Indians had deteriorated into 

a political crisis. 

For many years a sub t t' 1 s an Ia number of the Six Nations Indians 

had insisted that their t' na tens' were equivalent to, sovereign states 

and had no obligation to obey Canadian law. The federal government had 

rejected demands to refer thl,'S' cla'm t' 0 a 39 ~ competent court, but in 1921, 

the Indians seized upon an opportunity to take independent action in 

SerG vs. Galt, an action . 't 'he agalns a flS ry inspector who had seized nets 

from a Tyendinaga Indian on his reserve. The judgement in the case went 

against the Indians but failed to reduce the tensions. 40 

In 1923, two county constables attempted to enforce a warrant of 

ejectment on the Six Nation-s Reserve and were dr iven away by armed In-

dians. 41 A large detachment f R C P then o . .M., . were stationed on the 

reserve, an action later referred to by Indians as n' an lnvasion II by a 

foreign power. Chief Levi General (Deskaheh) submitted the sovereignty 

claim to the League of Nations, but to no avail,42 

Throughout most of these events of 1923 the Royal Co~~" f , •. ".~SSlon 0 

Andrew Thompson had been acting on its d t man a e under the Inquiries Act 

to investigate the affairs of th,e Six Nations Indians. One of its recom-
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mendations, implemented by Order in Council in 1924, was to convert the 

Six Nations Band from its traditional form of selecting chiefs, to the 

elective system. 43 'This immediatelY created an additional schism within 

the band, with factions supporting each of the two forms of government, 

Claims to sovereignty and disputes concerning band government have persis-

ted throughout the subsequent history of the Six Nations Indians. 

Considering this background of political conflict, it is not sur-

prising that the efforts of the canadian government to proceed with the 

prosecution of the Cayuga claim were met with hostility from the Cayugas 

themselves. In 1923, Deskaheh tried but failed to get a commitment from 

Great Britain to transfer the proceeds of any settlement directly to the 

band, and when hearings on the case finally took place in 1923, two 

Cayuga representatives travelled to Washington to attempt to intervene 

in the case. They stated before the tribunal that Canada had invaded 

their territory and had misappropriated their funds over the years.
44 

Speaking to the newspapers, however, their lawyer indicated that ~e main 

reason for the attempted intervention was their desire to prevent the 

government from exercising control over any monetary settlement.
45 

The tribunal was not'prepared to have cases argued by any parties 

other than the governments concerned, and'proceeded with the case in 

spite of the Cayuga protest. Deputy Superintendent Ge,neral of Indian 

AffairS Duncan Campbell Scott asked his Brantford superintendent to let 

the Indians know that the only result of such a "futile opposition to 

governmental action" was "a useless expenditure of· moneyu ~ 46 
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On 22 January 1926, the a rb i t ra t ion  tribunal handed down a 

Accordingly, cabinet agreed t o  leave the $100,000 award in t ac t  a s  a fund 

from which t o  pay the annuity. 

t ion of control over the funds was more than hypothetical. In March of 

grant it t o  them direct ly .48 

Although the Department of Indian Affairs had consistently fought 

t o  obtain control over the award so t h a t  it could be managed more o r  l e s s  

under its authority,  the na tu reo f  the award and the p o l i t i c a l  s i tuat ion 

even greater  conf l ic t s  w i t h  the Indians, and t h e i r  legal,counsel,  over 

ear ly  stages of the claim, over $9,000 had been expended from band funds control of the action. 

* *  * * * 

I f  the Oneida claim represented an Indian Affairs posit ion of 
ment of Just ice  expected t o  recover an additional $32,000 in  expenses 

non-invo1vement:in the  prosecution of claims against  the United States, 
from the award, and a f t e2  other costs  were deducted only approximattily 

$40,000 would remain, an amount f a r t o o  small t o  providO the annuities of 

$5,000 on which the award was based. The Superintendent General outl ined 

borne by the government: 

The undersigned would draw a t ten t ion  t o  
d i f f i c u l t i e s  experienced i n  the management lawyer working i n  close cooperation. A t  c r i t i c a l  s tages ,  however; govern- 
of the Six Nations and would s t a t e  t ha t  it 
i s  not i n  the public i n t e re s t  t h a t  there ment o f f i c i a l s  asyumed much firmer control,  relegating the Indians' lawyer 
should a r i s e  any new cause of f r i c t ion  and 
c r i t i c i ~ m . ~ '  t o  l i t t l e  more than a token posit ion,  then withdrew almost en t i r e ly  when 

prospects for  success grew dim. 
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On 22 January 1926, the arbitration tribunal handed down a 

decision on the claim which awarded the Cayugas $100,000, an·amount which 

was calculated to provide an anhuity of $5,000. 47 NOW, the thorny ques-

tion of control over the funds was more than hypothetical. In March of 

1926, representatives of the cayugas travelled to washington to attempt 

to collect the award, but of course, the tribunal had no authority to 

grant it to them directly.48 

Although the Department of Indian Affairs had consistently fought 

to obtain control over the award sO that it could be managed more or less 

under its authority, the nature of the award and the political situation 

in 1926 dictated restraint in the exercise of that authority. In the 

early stages of the claim, over $9,000 had been expended from band funds 

without authority, and to replenish band funds, with interest, would 

;." 
require that in excess·of $22,000 be deducted from the award. The Depart-

ment of Justice expecte!'! to recover an additional $32,000 in expenses 

from the award, and afte;: other costs were deducted only approximatH1Y 

$40,000 would remain, an amount far .. too small to provide· the annuities of 

$5,000 on which the award was based. The Superintendent General outlined 

these difficulties to the cabinet and recommended that all expenses be 

borne by the government: 

The undersigned would draw attention to 
difficulties experienced in the management 
of the Six Nations and would state that it 
is not in the public interest that there 
should arise any new cause of friction and 
cri ticism. 49 
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Accordingly, cabinet agreed to leave the $100,000 award intact as a fund 

from which to pay the annuity. 

Few, if any, Indian claims had drawn so much attention from high 

ranking civil servants. Duncan Campbell Scott (Deputy Superintendent 

General of Indian Affairs) and E.L. Newcombe (Deputy Minister of Justice) 

had taken great interest in the case when it finally went before the 

international tribunal. 50 Newcombe and Scott were also involved in at-

tempts to present the claim of the Pottawotomies to the same Pecuniary 

Claims Tribunal, but those efforts were less successful and presented 

even greater conflicts with the Indians, and their legal counsel, OVer 

control of the action. 

* * * * * 

If the Oneida claim represented an Indian Affairs position of 

non-involvement :in the prosecution of claims against the united States, 

and the Cayuga claim presented an example of firm departmental control, 

then the Pottawatomies case represented an uneasy compromise between 

these two approaches. Although it was initiated by the Indians and 

their own lawyer, the Pottawatomies claim was generally guided by senior 

officials of. the Departments of Indian Affairs and Justice and the Indians' 

lawyer working in close cooperation. At critical stages, however; govern-

ment officials assumed much firmer control, relegating the Indians' -lawyer , 

to little more than a token position, then withdrew almost entirelY when 

prospects for success grew dim~ 
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~ l t h o u g h  the Pottawatomles claim surfaced occasionally during the 

Nineteenth it did not come under close scrutiny by the Canad- 

ian government u n t i l  1909 when the U.S .  Congress was giving consideration 

t o  a proposed settlement. A Washington lawyer who had worked for  the I 
American Oneidas informed the Superintendent General of the case and 

recornended tha t  two of h i s  associates,  W.S. Braddock and John G. Graham, 

represent t h a t  portion of the potent ia l  Pottawatomie claimants which 

resided i n  ~ a n a d a . ~ ~  The c l a ~ m  was based on annuity a r rears  from an 1833 

t rea ty  and the 1846 removal of the Indians from t h e i r  lands. Between 

two-thirds and three-quarters of those affected migrated t o  Canada where 

they se t t l ed  in  various bands near Lake Huron. The United States  

Congress recognized the va l id i ty  of the general claim of the Pottawatomies 

and s e t  the extent of the government's l i a b i l i t y  a t  $1,964,565.87.~~ The 

American claimants received t h e i r  proportional share (approximately 

$450,000) i n  1 9 1 3 , ~ ~  but the r igh t  of the emigrant claimants t o  receive 

the remainder was not admitted. 

Deputy Superintendent General Frank Pedley and Deputy Minister of I 
Just ice  E.L. Newcombe ass i s ted  Graham in  developing a contract  between ! 
himself and the Indians i n  1911, but before it could be brought t o  the atten- 

2 I 
t ion  of the Pottawatomies a competing contract  involving Andrew Chisholm and 

a Washington associate was found t o  be i n  c i rculat ion.  
55 

During these ea r ly  stages, the Department of Indian Affairs was $ 1  I 

qu i te  prepared t o  permit t he  involvement of private lega l  counsel 

. . .97  

because the most l ike ly  forum fo r  consideration of the case was the 

'American Congress, which, unlike the Pecuniary Claims Tribunal, would 

not l ike ly  i n s i s t  on dealing exclusively with government representatives. 

The terms under which such counsel might be engaged, however, were of 

great  concern. 

The primary concerns of the D . I . A .  were, a s  i n  other such cases, 

t ha t  the proceeds of any settlement be placed under Departmental control, 

and tha t  the Indians be protected from exhorbitant legal  fees. On both 

counts Chisholm's proposed contract suffered by comparison t o  Graham's: 

it provided f o r  no government role  in  the settlement and was based on a con- 

t ingent fee of thir ty- three and onethird per cent a s  compared to  Graham's 

f ive per cent. Pedley, therefore, opposed Chisholm's contract ,  but E.L. 

Newcombe favoured it, on the grounds t h a t  it appeared t o  have the support 

of a substant ia l  majority of  the c l a i r n a n t ~ . ~ '  

Probably a s  a consequence of the success in  obtaining a hearing 

for  the Cayuga claim before the Pecuniary Claims Tribunal, the Pottawa- 

tomie claim was a l so  presented t o  t h a t  body i n  1912 f o r  admission under 

a possible second schedule of claims.58 Its admissability had not been 

r 
determined before the outbreak of World War I. 

By the t i m &  t h a t  i n t e r e s t  i n  the case was revived i n  1917 and 

1918, the Department of Indian Affairs had a new Deputy Superintendent 

General, Duncan Campbell Scott. Scott  shared Pedley's reservations about 
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Although the Pottawatomies claim surfaced occasionally during the 

Nineteenth Century,51 it did not come under close scrutiny by the Canad-

ian government until 1909 when the U. Sa Congress was giving considerat{o'n 

to a proposed settlement. A Washington lawyer who had worked for the 

American Oneidas informed the superintendent General of the case and 

recommended that two of his associates, W.S. Braddock and John G. Graham, 

represent that portion of the potential Pottawatomie claimants which 

resided in Canada. 52 The claim was based on annui,ty arrears from an 1833 

treaty and the 1846 removal of the Indians from their lands. Between 

two-thirds and three-quarters of those affected migrated to Canada where 

they settled in various bands near Lake Huron. The United States 

Congress recognized the validity of the general claim of the Pottawatomies 

and set the extent of the government's liability at $1,964,565.87. 53 The 

American claimants received their proportional share (approximately 

$450,000) in 1913,54 but the right of the emigrant claimants to receive 

the remainder was not a~tted. 

Deputy Superintendent General Frank Pedley and Deputy Minister of 

Justice E.L. Newcombe assisted Graham in developing a contract between 

himself and the Indians in 1911,'but before it could be brought to the atten-

tion of the pottawatomies a competing contra.ct involving Andrew Chisholm and 

a Washington associate was found to be in circulation. 55 

During these early stages, the Department of Indian Affairs was 

quite prepared to permit the involvement of private legal counsel 
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because the most likely forum for consideration of the case was the 

'American Congress, which, unlike the Pecuniary Claims Tribunal, would 

not likely insist on dealing exclusively with government representatives. 

The terms under which such counsel might be engaged, however, were of 

great concern. 

The primary concerns of the D.l.A. were, as in other such cases, 

that the proceeds of any settlement be 1 d d P ace un er Departmental control, 

and that the Indians be protected from exhorbitant legal fees. On both 

counts Chisholm's proposed contract suffered by comparison to Graham's: 

it provided for no government role in the settlement and was based on a con

tingent fee of thirty-three and oneth'rd per cent as • compared to Graham's 

fi ve per cent. Pedley th f 'd' , ere ore, oppose Ch~sholm's contract, but E.L. 

Newcombe favoured it, on the grounds that it appeared to have the support 

of a substantial majority of the claimants. 57 

Probably as a consequence of the success in obtaining a hearing 

for the Cayuga claim before the pecuniary Claims Tribunal, the pottawa

tomie claim was also presented to that body in 1912 for admission under 

a possible second schedule of claims. 58 Its admissability had not been 

d . ' eterm~ned before the outbreak of World War 1. 

By the time that interest in the case was revived in 1917 and 

1918, the Department of Indian Affairs had a new Deputy Superintendent 

General, Duncan Campbell Scott. Scott shared Pedley's reservations about 

• • • 98 



the  terms of Chisholm's contract ,59 but was being advised now by both 
competent for  any group of Indians t o  a l t e r  
thearrangements which have been made fo r  
its p r o s e ~ u t i o n . ~ ~  

While maintaining t h i s  public posture Scott was actual ly  
compromise i n  1919, whereby the former would be employed a s  counsel, but 

greatly d issa t i s f ied  with Chisholm's conduct of the case as  ear ly  

as  1 9 2 3 , ~ ~  bu t  ra ther  than turn it over t o  the Indians, he preferred 

t o  have the government take much more d i r ec t  control by relegating 
e r  agreed t h a t  e f fo r t s  would be made t o  obtain a hearing before the Pec- 

the subject of del-icate international diplomacy, with the U.S. seeking 
the U.S .  Congress would be sought t o  have a case submitted t o  the Court 

of claims. 61 

~anada .  68  Chisholm was gradually placed on the s idel ines ,  but not per- 

manently, nor quietly.  He s t i l l  had, a f t e r  a l l ,  h i s  1919 contract  

with the Departmnt and h i s  e a r l i e r  contract  with the claimants them- 

selves. Chisholm's s ta tus  was probably further eroded i n  1926 when he 
promoted the former, while Chisholm argued for  the l a t t e r .  By 1932, 

American o f f i c i a l s  had f , i a t l y  rejected the Court of Claims a s  a mechan- 
another Minister, and a s e n a t o r ,  were conspiring t o  appropriate a large 

dissolved without having donsidered a second schedule of claims.63 

, , 

rumour was g r o u n d l e s ~ , ~ ~  but the incident had clear ly  ag i ta ted  and ern- 

barassed both Scott and the new Deputy Minister of Justice,  W. S tuar t  
ional negotiations, a substant ia l  number of the Pottawatomies were con- 

From 1927 through 1930, the Pottawatomies claim was t reated a s  an 
the government. 64 Scott vigorously defended Chi 

the Indians had any r i g h t  t o  interfere:  

Affairs, Just ice ,  and ~ x t e r n a l  Affairs,  but it did not achieve success. 72 By 
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the terms of Chisholm's contract,59 but was being advised now by both 

E.L. Newcombe and the Under Secretary of State that Chisholm should be 

allowed to proceed on his own. 50 Chisholm and Scott finally reached a 

compromise in 1919, whereby the former would be employed as counsel, but 

the proceeds of any settlement would be controlled by the Superintendent 

General, and legal fees would be determined by the courts. It was furth-

er agreed that efforts would be made to obtain a hearing before the Pec-

uniary Claims TribWlal and that, in the event of f,ailure, permission of 

the U.S. Congress would be sought to have a case submitted to the Court 

of Claims. 51 

Although opinions on the relative merits of these two courses of 

action changed throughout the 1920's and 1930's, Indian Affairs generally 

promoted the former, while Chisholm argued for the latter. By 1932, 

American officials hadilatly rejected the Court of Claims as a mechan-

ism,52 and by 1936, the ~nternational arbitration tribunal had been 

dissolved without having considered a second schedule of claims. 53 

Throughout the many year" of difficult and unproductive interoat.-

ional negotiations, a "ubstantialnumber of the Pottawatomies were con-

vinced that the claim was being neglected or mismanaged, and maintained 

almost unrelenting pressure to take it out of the hands of Chisholm and 

the government. 54 Scott vigorously defended Chisholm,55 and denied that 

the Indians had any right to interfere: 

The Department and the Government as a whole, 
are interested in. this claim and it is nqt 

99 

- 99 -

competent for any group of Indians to alter 
the arrangements which have been made for 
its prosecution. 66 

While maintaining this public posture Scott was actually 

greatly dissatisfied with Chisholm's conduct of the case as early 

as 1923,57 but rather than turn it over to the Indians, he preferred 

to have the government take much more direct control by relegating 

the London lawyer to a subordinate position. The case had become 

the subject of delicate international diplomacy, with the U.S. seeking 

trade-offs with reference to certain cases of U.S. citizens against 

Canada. 58 Chisholm was gradually placed on the sidelines, but not per-

manently, nor quietly. He still had, after all, his 1919 contract 

with the Department and his earlier contract with the claimants them-

selves. Chisholm's status was probably further eroded in 1926 when he 

gave credence to rumours that Prime Minister William Lyon Mackenzie King, 

another Minister, and a 'Sena'tor, were conspiring to appropriate a large 

portion of the expected proceeds of the Pottawatomies' claim, to a fund 

for Liberal Party election campaigns.59 King convinced Chisholm that the 

rumour was groundless,70 but the incident had clearly agitated and em-

barassed both Scott and the new Deputy Minister of Justice,W. Stuart 

Edwards. 71 

From 1927 through 1930, the Pottawatomies claim was treated as an 

important item in,.lCana(~5.an-American diplomatic relations. It -received the 

attention of Ministers and senior civil se.rvants of the Departments of Indian 

Affairs, Justice, and External Affairs, but it did not achieve s~ccess.7.2 By 
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1931, Scott arid Edwards had begun to explore the possibility of extricat

ing the governiitentfrom any resporisl1ili t::y for the case J 3 A final 

effort to get American approval for submission to the Court Of Claims 

was flatly rejected in 1932,74 aild by 1936 the COmIllonwealth haticms had 

agreed with the u.s. to abandon any further claims under the internation-

al tribunaL 75 

There seemed 1i tile pc;:Lntin 'rurth,er 'involvement of the 'Government 

of Canada, and a position 6£ "friendly in'te'rest.'I' but "no responsibility-I; 

was adopted. 76 The field was quickly occupied by four different groups 

of lawyers, each purporting to represent, or seeking to represent, the 

Pottawatomies.As late as 1941Chisholm' s special status with t::he govern-

ment was still recogni'zed by'theD~pa'itinent of Indian Affairs under their 

1919 agreement, but <t::he r:Lght'or other lawyers to act on behalf of any of 

the claimants fromwhoni,'they might obtain powers of attorney was now ex

plidtlyaC::kilowledged,and 'in'sOmeinst::ancest::he SuperihtendentGeneral 

granted authority uhderSection'141 of' the IndWn Aatfor lawyers to 

receive fee's directly from the ,Indians. 77 'The Departinent" now, n... would 

hardly presume to deny the right of any indiVidual Indian, acting-as such, 

to select his own 6'ounse1."1178 -Such pri va'te '-counsel, -however I 'failed in 

several attempts to pursuadethe' u.S. Congress to amend its ,post-war legis-

lation establishing an Indian C1aims'Co1llInissionso that 'claims by non-

residents of the countrycould'be heard. 

** * * 

The problem of c:iaims of ' Canadian rridiansagainst the United states 
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1 In 1932, the st. Regis Band advised the Department 
just wou d not go away. 

of Indian Affairs that they had a claim against the State of New York for 

unpaid annuities and requested that R.V. Sinclair be employed on their 

behalf. The Indians had been acquainted with Sinclair's work on Indian 

claims in Ontario and referred to him as lithe quiet man who gets claims 

for Indians.,,79 The Department of Justice and the Indian Affairs Branch 

agreed to hire Sinclair in 1934. BO His research expanded the basis of 

the claim quite substantially and resulted in a memorial on behalf of the 

Crown against New York for recovery of almost one-quarter of a million 

dollars.B1 He twice succeeded in having enabling legislation for a 

reference to the Court of Claims carried through the State Senate only to 

be thwarted by the Governor's veto. B2 By 1936, the Superintendent General 

was reluctant to proceed any further in the'face of such obstacles.
B3 

Beginning in 1939, Peter Johnson of St. Regis publicized and con

ducted archival research on other long-standing Iroquois claims against 

. b' es The Indian Affairs Vermont, and raised funds by staglng lngo gam . 

Branch would not provide any official support for the claimants but did 

not interfere with fund raising activities.
B4 While the st. Regis Band 

was fairly persistent in pursuing its cla'ims thrpugh the 1950' sand 1960' s 
, 

and frequently sought government sponsorship, the extent of involvement of 

the various government departments was variable and highly dependent on 

'changes in person~el, and in perceptions of the strategic advantages of 

such sponsorship.B5 
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since 1950, the principal focus of claims by Canadian Indians 

against American state or feder-al government's has' been on efforts to 

participate in settlements by the u.s. Indian Claims Commission. For 

example, seven Manitoba and Saskatchewan bands of Sioux Indians united 

in 1969 to form the Dakota Association in an effort to participate in 

a 1967 I.C.C. award. 86 Generally, such efforts have been left to the 

claimants themselves although the Canadian government has provided some 

assistance when requested 'to db so, and since 1969, has provided 

research funding in at least one·case. 87 

By 1940, it might have appeared obvious to Indian Affairs and 

Justice officials that it was time to leave such claims to the Indians 

themselves. The policy of acting on behalf of the Indians had been 

fraught with numerous difficulties, and even :its single successful 

prosecution,the Cayuga"krbitration, had resulted in bitterness and 

hostility on the part of the claimants. Just how far the government 

could go in absolving itself of responsibility was not as obvious. In 

1946, it was criticized by a Toronto lawyer for refusing to sponsor the 

Pottawatomie and st. Regis claitils "-arid for 'encouraging the "disgraceful" 

practice of lawyers handling the claims on a contingent fee basis. 88 

The goverIiInent's d:i.leinmawas ·niagilified by the fact that Section 

141 of the Indian Act no longer matched the policy on claims. The 

Indian Act required the approval of the Superintendent General before 

funds could be raised from Indians to prosecute a claim. If approval 
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was denied, the Superintendent General was vulnerable to the charge 

that he was denying Indians a fundamental right to counsel, but if it 

was granted, he might be accused of officially supporting the exploit

ation of the Indians by unscrupulous lawyers. 89 The controversial 

section was deleted from the Indian Act in 1951, but the difficulties 

of determining the responsibility and strategic advisability of govern

ment intervention remained. 
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The St. Peter ' s  Reserve Claims 

p a r t  of the reserve; and, those which asserted tha t  the 1907 surrender 

of the reserve was i l l e g a l  o r  unjust. The two categories of claims a re  

1 linked by the f ac t  t h a t  the  government of the day had i n i t i a t e d  the 1907 

equent of Indian grievances and 
surrender i n  the hope t h a t  it would resolve the e a r l i e r  disputes over 

have been those r e l a t i ng  t o  disputes over the 
ownership of l o t s  within the reserve boundaries. 

of lands which were considered by Indians t o  

n Eastern Canada, Indians have lodged many com- 
The t ex t  of Treaty 1 defined the area of the  St .  Pe te r ' s  Reserve as: 

ves which were s e t  
so  much of land on both sides of the Red 

taneouslv w i t h  survevs of Dominion Lands for  non-Indian s e t t l e r s ,  with the I When t h i s  reserve was surveyed for  the  Peguis Band between 1872 and 

r e s u l t  t h a t  competing claims were often placed on the same parcel  of 1894, much of the land within i ts  borders was subdivided in to  l o t s  which 

land. Generally, the  Indianswere obliged t o  r e ly  upon the Department of conformed with individual holdings and improvements. * ~ i s p u t e s  soon 
, . 

Indian Affairs f o r  the Indian Affairs Branch. denending upon the period) arose over the  location of t i e  reserve boundaries, and especially over 

tn tho nenrrtmnnt nf tho ~ n t o r i - -  'I 

2 :  

t h i s  Manitoba Indian reserve was surveyed, i n  the ear ly  1870'5, u n t i l  ? :  , . had been generally regard%d a s  legitimate c ~ n v e ~ a n c e s . ~  These sa les  
i" l .:, 
,$ 
.% 7 it. Generally, __ i created a number of c la in~s  t o  land which were i n  d i r ec t  conf l ic t  w i t h  
1 > .  i 

'1 c o m n  and formed tha t  t h e i r  r igh ts  had been guaranteed by the Manitoba Actand  t h a t  

the t r ea ty  had given Her Majesty the r i g h t  t o  exclude such s e t t l e r ' s  

. 105 

. . . 106 

~ 104 -

CHAPTEll. EIGHT 

The St. Peter's Reserve Claims 

Among the most widespread and frequent of Indian grievances and 

claims since Confederation have been those relating to disputes over the 

occupation by non_Indians of lands which were considered by Indians to 

form part of a reserve. In Eastern Canada, Indians have lodged many com

plaints against persons who have trespassed on reserves whiCh were set 

aside prior to Confederation and in so~e cases had not been occupied by 

the Indian band for many years. In West.ern Canada, the large number of 

post-Confederation re"erve surveys were often conducted more or less simul-

taneously with surveys of Dominion Lands for non-Indi·an settlers, with the 

result that competing claims were often placed on the same parcel of 

land. Generally, the ·Indians.were obliged to rely upon the Department of 
:, ,"~ 

Indian Affairs (or the Indian Affairs Branch, depending upon the period) 

to uphold their rights in such disputes, while the settlers looked 

to the Department of the Interior. 

Un\loubtedly the most controversial of these disputes in Western 

Canada, was the St. Peter's Reserve question. Almost from the time that 

this Manitoba Indian reServe Was surveyed, in the early 1870' s, until 

today, there have been a variety of claims concerning it. Generally, 

however, the Indian claims can b,e divided into two categories: those 

which asserted that Particul;rr lots within the original surveyed bound:" 

aries of the reserve were the property of the band in common and formed 
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part of the reserve; and, those which asserted that the 1907 surrender 

of the reserve was illegal or unjust. The two categories of claims are 

linked by the fact that the government of the day had initiated the 1907 

surrender in the hope that it would resolve the earlier disputes over 

ownership of lots within the reserve boundaries. 

The text of Treaty 1 defined the area of the St. Peter's Reserve as: 

so much of land on both sides of the Red 
River, beginning at the south line of St. 
Peter's Parish, as will furnish one hun_ 
dred and sixty acres for each family of 
five, or in that proportion for l;rrger 
or smaller families. 1 

When this reserve was surveyed for the Peguis Band between 1872 and 

1894, much of the land within its borders was subdivided into lots which 

conformed with individual holdings and improvements. 2 Disputes soon 

arose over the location. of t~ reserve boundaries, and especially over 

competing claims to these surveyed lots. 3 

For many years prior to Treaty 1, first Chief Peguis and later his 

son Chief Henry Prince, had sold lots within the community of St. Peter's 

to Indians, Metis, and whites, and such sales, known as "Peguis tit~esll, 

had been generally regardE\d as legiti.mate conveyances." These sales 

created a number of claims to land which were in direct conflict with 

the band's claim on the basis of the reserve survey. At the date of the , 

treaty, many lots were occupied by non-Indian settlers who could claim 

that their rights had been guaranteed by the Manitoba Act·and that 

the treaty had given Her Majesty the right to exclude such settler's 
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l o t s  from the reserve, provided tha t  the t o t a l  extent of reserve land 

was not diminished. Other l o t s  were occupied by Indian o r  ~ Q t i s  s e t t l e r s  eviction orders o r  i n  defence against  them. Consequently, on the recom- 

who claimed t h a t  when they accepted the t rea ty  they had been assured tha t  mendation of the Indian Affairs s o l i ~ i t o r , ~  legis la t ion was passed in 

1880 which effectively placed the  onus' on private land holders t o  sub- 
they would be permitted t o  retain such holdings without diminishing the 

band's reserve land entitlement.5 To further complicate matters, some of 

were validated in  t h i s  way, most had proven t o  bemore complex than of the t reaty,  despite conflicting opinions a s  t o  the va l id i ty  of such 

transactions. 

position t o  compile a comprehensive l is t  of val id  claims.ll 

The dissat isfact ion of individual s e t t l e r s  was frequently represented 

a d i s t i n c t  difference of opinion had developed between Deputy Minister 

of the Inter ior  A.M. Burgess and Deputy Superintendent General of Indian 

Inter ior ,  v i s i ted  the reserve i n  1877 and was to ld  by chief prince t h a t  the Affairs Lawrence Vankoughnet. Burgess contended i n  1884, t h a t  a l l  

Yankoughnet contended t h a t  only those who were i n  occupation a t  the date 

A s  ea r ly  a s  1878, 'the Indian Affairs Branch attempted t o  c l a r i f y '  of the t reaty shouldbe allowed t o  remain, on the ground tha t  the t rea ty  

effectively deprived Indians of a l l  p r io r  r i gh t s  to .  private property, 

and therefore, of a l l  r i gh t s  t o  privately dispose. of proper ty . '  Tlie 

recommended t h a t  patents be issued for  a l l  l o t s  occupied p r io r  t o  t h e  two departments did agree, however, on aproposa l  by Burgess tha t  they 

appoint one agent each t o  jointly investigate the claims of non-Indian 

allowed and further encroachments prevented.' 

Whitcher of Inter ior ,  were appointed i n  1885, and were granted powers by 

Oraer i n  Council 0% 17 March 1885, t o  summon and examine witnesses 

under oath.14 The St .  Peter ' s  Band had been pet i t ioning fo r  an inves- 

t igat ion i n  the  hope t h a t  it would r e su l t  i n  the rentoval of trespassers,  

but had been opposed t o  the further involvement of M r .  McColl.15 
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lots from the reserve, provided that the total extent of reserve land 

was not diminished. Other lots were occupied by Indian or Metis settlers 

who claimed that when they accepted the treaty they had been assured that 

they would be permitted to retain such holdings without diminishing the 

band's reserve land entitlement. 5 To further complicate matters, some of 

these latter parcels had been transferred to non-Indians after the date 

of the treaty, despite conflicting opinions as to the validity of such 

transactions. 

The dissatisfaction of individual settlers was frequently represented 

to the Interior Department through the Premier of Manitoba, the Hon. John 

Norquay, while the band protested frequently to the Indian Affairs Branch con

cerning 'trespassers' on their r~serve.6 David Mills, the Minister of the 

Interior, visited the reserVe in 1877 and was told by Chief Prince that the 

band recognized only ttidse transfers which .took place prior to the treaty'? 

As early as 1878, 'the Indian Affairs Branch attempted to clarify· 

these competing claims through normal administrative channels by asking 

its local Inspector, E. McColl, to conduct an investigation. McColl 

recommended that patents be issued for all lots occupied prior to the 

survey of the reserve, but that purchases from Treaty Indians be dis

allowed and further encroachments prevented. 8 

There was no easy way to act on such recommendations without risk

ing a plethora of court actions, initiated either in the prosecution of 
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eviction orders or in defence against them. Consequently I on the recom~ 

mendation of the Indian Affairs solicitor,9 legislation was passed in 

1880 which effectively placed the onus on private land holders to sub

stantiate the'ir claims. IO Claimants to land rights under the Manitoba 

Act were given until 1882 to have their claims validated. Although sOme 

were validated in this way, most had proven to be ,more complex than 

expected, and by 1883 the Department of the Interior was still in no 

position to compile a comprehensive list of valid claims. 11 

As the competing claims persisted, it became more apparent that 

a distinct difference of opinion had developed between Deputy Minister 

of the Interior A.M. Burgess and Deputy Superintendent General of Indian 

Affairs Lawrence Vankoughnet. Burgess contended in 1884, that all 

settlers occupying lots at that time should receive patents,12 while 

Vankoughnet contended that only those who were in occupation at the date 

of the treaty should be allowed to remain, on the ground that the treaty 

effectively deprived Indians of all prior rights to private property, 

and therefore, of all rights to privately dispose, of property. 13 The 

two departments did agree, however, on a proposal by Burgess that they 

appoint one agent each to jointly investigate the claims of non-Indian 

settlers. Accordingly, Inspector E. McColl of Indians Affairs, and A.H. 

Whitcher of Interior, were appointed inl885, and were granted powers by 

Order in Council ot 17 March 1885, to summon and examine witnesses 

under oath.14 The St. Peter's Band had been petitioning for an inves

tigation in the hope that it would result in the removal of trespassers, 

but had been opposed to the further inVOlvement of Mr. McColl. 15 
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McColl and Whitcher considered 130 claims, i n  four categories: 

t he i r  individual l o t s  within the reserve, withdrew from t rea ty  and 
(a )  claims by non-Indians for  lands occupied p r io r  t o  t rea ty ;  (b) claims 

by individuals receiving t rea ty  annuities o r  by persons 'claiming through 
applied for ~ 6 t i s  scrip.'' In response t o  strong demands from the band 

t h a t  t h i s  new category of ' t respassers '  be evicted immediately, the 
them, and claims for lands unoccupied a t  the date of the t rea ty ;  (c) 

claims fo r  lands acquired from individual' Indians subsequent t o  the 

been unable t o  take with reference t o  the other categories of claimants. 

t o  cer ta in  wood lo t s  on the west bank of the Red River. The Comission- The Department demonstrated i ts  resolve i n  the matter by the forcible eviction 

of one of the families which had recently withdrawn from treaty.  By the 

category (d) claims, and recommended compensation f o r  category (c) claim- spring of 1888, a l l  such former Indians had l e f t  the reserve under eviction 

ants.  Furthermore, they suggested, because many Indians were withdrawing 

from treaty following t h e R i e l  Rebellion of 1885, it would not be neces- 

sary t o  acquire additional reserve lands t o  compensate the band fo r  lands Perhaps encouraged by the re la t ive  ease with which t h i s  aspect 

patented i n  sa t i s fac t ion  of the claims. 

Although both &apartments agreed tha t  the category (a) claims 
. . 

i t s  actions cal led i n t o  question by an 1891 decision of the Exchequer 

they continued t o  differ'~.on the other two categories, with In te r ior  Court i n  the case of Queen Us. Thomas. This was a n a c t i o n  taken by the ,  

recommending acceptance and Indian Affairs recoInInending rejection. 
federal  government ( a t  the request of the Department of Indian Affairs) 

Cabinet directed the issuance of patents on the category (a) lands only, t o  challenge a patent issued t o  William Thomas, a man of mixed blood who 

but even these were considered excessive 'by the Indians. l8 had accepted t r ea ty  s ta tus  in  1871, had renounced it in  1874, and had 

t 

A s  i f  the "st. Peter ' s  question'twas not already complex enough, . judgement confirmed the patent on the grounds t h a t  u n t i l  the enactment 

i n  1885 and 1886 large numbers of claims of a different  character emerged. 

f u l l  property righ'ts i n  ~ a n i t o b a . ' ~  The judgement contradicted the 
Many band members, encouraged by sc r ip  speculators and by expectations 

tha t  by relinquishing t h e i r  Indian s ta tus  they could obtain t i t l e  t o  policy espoused by Vankoughnet f o r  many years, t ha t  such r igh t s  were 

relinquishedby a l l  Indians who had accepted t r ea ty  s ta tus  f n  1871. 
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McColl and Whitcher considered 130 claims, in four categories: 

(a) clai~s 'by non-Indians for lands occupied prior to treaty; (b) claims 

by individuals receiving treaty annuities or by persons 'claiming through 

them, and claims for lands unoccupied at the date of the treaty; (c) 

clai~s for lands acquired from individual Indians subsequent to the 

treaty, on which substantial improvements had been made; and, (d) claims 

to certain wood lots on the west bankbf the Red River. The Commission-

ers rejected category (b) claims, recommended 'the category Ca) and some 

category (d) claims, and recommended compensation for category (c) claim-

ants. Furthermore, they suggested, because many Indians were withdrawing 

from treaty following the Riel Rehellion of 1885, it would not be neces-

sary to acquire additional reserve lands to compensate the band for lands 

patented in satisfaction of the claims. 16 

Although both d';partments agreed that the category Ca) claims 

should be accepted and that the category (b) claims should be rejected, 

they continued to differ",on the other two categories, with Interior 

recomrnending, acceptance and Indian A,ffairs recommending rejection. 17 

Cabinet directed the issuance of patents on the category (a) lands only, 

but even these were considered excessive by the Indians. IS 

As if the "St. Peter- s question" was not already complex enough, 

in 1885 and 1886 large numbers of claims of a different character emerged. 

Many band members, encouraged by scrip speculators and by expectations 

that by relinquishing their Indian s,tatus they could obtain title to 
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their individual lots within the reserve, withdrew from treaty and 

applied for Metis scrip.19 In response to strong demands from the band 

that this new category of 'trespassers' be evicted immediately, the 

Department of Indian Affairs ,tool<",the ;s?rt of decisive action that it had 

been unable to take with reference to the other categories of claimants. 

The Department demonstrated its resolve in the matter by the forcible eviction 

of one of the families which had recently withdrawn from treaty. By the 

spring of 1888, all such former Indians had left the reserve under eviction 

orders. 20 

Perhaps encouraged by the relative ease with which this aspect 

of the problem had been resolved, and under continued pressure from the 

band to evict all trespassers, the Department of Indian Affairs began in 

the late 1880's to take action against other trespassers, only to have 

its actions called into question by an 1891 decision of the Exchequer 

Court in the case of Queen vs. Thomas. This was an action taken by the 

federal government (at the request of the Department of Indian Affairs) 

to challenge a patent issued to William Thomas, a man of mixed blood who 

had accepted treaty status in 1871, had renounced it in 1874, and had 

been classed by McColl and Whitcher as a category (a) claimant. The 
, 

judgement confirmed the patent on the grounds that until the enactment 

of the 1876 Indian Act, Indians as individuals were entitled to hold 

full property rignts in Manitoba. 21 The judgement contradicted the 

policy espoused by Vankoughnet for many years, that such rights were 

relinquished by all Ind;i:,ans who had accepted treaty status ;in 1871. 
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Vankoughnet raised the poss ib i l i ty  of an appealtZ2 but the  Deputy 

Minister of Jus t ice  advised t h a t  it would not l ike ly  succeed.23 

The Thomas rul ing had l i t t l e  apparent e f fec t  upon Indian Affairs 

policy. Some act ion was subsequently taken against  trespassers,  always 

f a l l i ng  f a r  short  of what the  band demanded but  going f a r  enough t o  keep 

a l ive  a strong sense of grievance among the non-Indian s e t t l e r s  of the 

region. When the Liberals assumed power i n  1896, only those claims of 

the l e a s t  contentious category (category ( a ) )  had been resolved a f t e r  

twenty years of controversy. 24 

in i t i a t i ve .  On 5 Novenber, the D.I.A.was informed by In te r ior  t ha t  

the new Minister, of both departments, Frank Oliver, had approved a one- 

man Cormnission t o  investigate the problem.27 Two days l a t e r ,  a cabinet 

memo was drafted,28 and on 22 November, an Order i n  Council established 

the Comnission. 2 9 

The man chosen t o  conduct the investigation was Chief Jus t ice  H.M. 

Howell of the Manitoba Court of Appeal. H i s  task would be t o  examine 

each and every claim on the reserve by taking evidence under oath, and t o  

recommend means whereby they might be s e t t l ed .  The Order i n  Council l a i d  
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Vankoughnet raised the possibility of an appeal,22 but the Deputy 

Minister of Justice advised that it would not likely s~cceed.23 

The Thomas ruling had little apparent effect upon Indian Affairs 

policy. Some action was subsequently taken against trespassers, always 

falling far short of what the band demanded b t . u go~ng far enough to keep 

alive a strong sense of grievance among the non-Indian settlers of the 

region. When the Liberals assumed power in 1896, .only those claims of 

the least contentiolls category (category (a)) had been resolved·after 

twenty years of controversy.24 

T.G. Rothwell, iaw clerk of the Department of the Interior, was 

given the task of conducting a comprehensive review of the problem for 

the new Minister of the Int.erior and Superintendent General .of II,ldian 

Affairs, Clifford Siftoh'. His recommendations, not available until 

July 1900,. suggested. a d~amatic change in government policy. He came 

down clearly on the side of recogn'z'ng a ~ ~ greater number of the claims 

of non-Indians. Ult'mat 1 h h' ..... e y,. owever,. 15 most- significant recommendation 

was that th.e band might be induced to surrender the entire reserve as a 

means of finally settling the conflicting claims. 25 

No action was taken on Rothwell's report until 1906 when his 

recommendations were given favourable consideration by officials of the 

Department of the Interior. The Department of Indian Affairs, which was 

not shown the Rothwell report until June 1906,26 had clearly lost the 
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initiative. On 5 November, the D.I.A. _was informed by Interior that 

the new Minister, of both departments, Frank Oliver, had approved a one-

man Commission to investigate the problem. 27 Two days later, a cabinet 

memo was drafted,28 and on 22 November, an Order in Council established 

·the Commission. 29 

The man chosen to conduct the investigation was Chief Justice H.M. 

Howell of the Manitoba Court of Appeal. His task would be to examine 

each and every claim on the reserve by taking evidence under oath, and to 

recommend means whereby they might be settled. The Order in Council laid 

some stress upon the argument that a major hurdle in resolving the prob-

lem had been the difficulty in determining what, if any, compensation was 

due to the band for lands already alienated or likely to be alienated to 

the individual settler claimants. During the era of the Conservative 

government, the Department of the Interior had taken the position that 

no compensation was due because of the decline in population of the band 

since the treaty. The D.I.A. had argued that the population change was 

not relevant to the issue, and its position was supported by the Deputy 

Minister of Justice in 1896. Howell, therefore, was instructed to finally 

determine the area of land due to the band. But the desire to satisfy 

the settlers' claims while' leaving the Indians with their full treaty 

land entitlement led right back to Rothwell's suggestion of a land surren-

der, and Howell w~s therefore advised that" it may also become neces-

sary to consider the advisability and necessity· of obtaining from the 

members of the band a surrender of all ungranted lands in the Reserve" in 
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exchange f o r  a new reserve f o r  the band and individual land grants t o  

those who wished t o  abandon t r ea ty  s ta tus .  

acres would be s e t  aside a s  common hay lands. A s  Indians sold t h e i r  

ants  o r  the band, including o f f i c i a l s  of the  Department of ~ n d i a n  ~ f f a i r s .  A 

lawyer was chosen by the goverdent t o  represent the band a t  a l l  s i t t i n g s  remainder of the reserve would be sold by public auction, and the band would 

of the  c om mission.^^ receive a payment of f i f t y  per cent of the  proceeds of t he  s a l e  one year 

a f t e r  the auction, and annual i n t e r e s t  disbursements i n  subsequent years 

from the remainder of the proceeds.34 After covering much of the familiar ground of the St .  Pe te r ' s  ' 

" 

question, Howell recognized many of the individual claims t o  land but 

a l so  recognized the band's r i gh t  tocompensation. The Connnissioner then Chief Jus t ice  Howell did not suhmit h i s  f i n a l  report  u n t i l  2 

proceeded t o  negotiate with the band members f o r  a surrender of the  December 1907. Although somewhat apprehensive t h a t  h i s  mission could 

e n t i r e  reserve, but they refused t o  consider it. It was not u n t i l  30 not be en t i r e ly  successful unbil the terms of the  surrender were fu l ly  

implemented, he was c lear ly  s a t i s f i ed  tha t  due i n  large measure t o  h i s  

Frank Oliver, t h a t  hehkd  developd a surrender proposal which he expec- 

der of the reserve was obtained on the bas i s  of the  terms suggested. The 

A s  has been the case so frequently i n  the  h i s tory  of native claims, 
, , 

f a c t  t h a t  the meeting was chaired by the senior o f f i c i a l  of the  D.I.A., 

Frank Pedley . the allocation of l o t s  t o  individual members of the band and compensation 

f o r  abandoned improvements, claims by churches and trading companies, fo r  

I 

The surrender document s t ipulated that i n  exchange for  releasing land occupied by them on the reserve, and grea t  d i f f i cu l ty  i n  persuading 

the en t i r e  reserve and i n  sa t i s fac t ion  of a l l  claims, the  band would be a l l  of t he  Indians t o  relocate on the new reserve.36 A l l  of these d i f f i -  

cu l t i e s  i n  implem6nting the terms of the surrender would soon be over- 

shadowed, however, by claims t h a t  the  surrender i t s e l f  had not been valid,  

and tha t  the i n t e r e s t s  of the  Indians had been neglected i n  favour of land 

speculation. 

. . .I14 

- 112 -

~change for a new' reserve for the band and individual land grants to 

'those who wished to abandon treaty status. 30 

Howell examined many witnesses on behalf of either individual claim-

ants or the band, including officials of the Department of Indian Affairs. A 

lawyer was chosen by the government to represent the band at all sittings 

of the Commission. 31 

After covering much of the familiar ground of the St. Peter's 

question, Howell recognized many of the, individual claims to land but 

also recognized the band's right to ·~ompensation. The Commissioner then 

proceeded to negotiate with the band members for a surrender of the 

entire reserve, but they refused to consider it. It was not until 30 

August 1907, that Howell was able to report to the Minister of the Interior 

Frank Oliver, that he, had developed a surrender proposai which he expec-

ted the Indians would approve. 32 At a meeting on' 24 September a surren-

der of the reserve was ob-tained on the basis of the terms suggested, The 

importance attached to this measure by the government is indicated by the 

fact that the meeting was chaired by the senior official of the D.I.A., 

Frank Pedley. 3 3 

The surrender document stipulated that in exchange for releasing 

the entire reserve and in satisfaction of all claims, the band would be 

granted a new reserve of larger area (but of lesser value) on LakeWihni-

peg. Out of the 48,000 acres surrertdered, each Indian would be granted 
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sixteen acres (much larger grants were provided for the Chief, the ex-

Chief, and Councillors) up to a total of 21,000 acres, and another 3,000 

acres would be set aside as common hay lands. As Indians sold their 

individual holdings the hay lands would be reduced accordingly. The 

remainder of the reserve would be sold by public auction, and the band would 

receive a payment of fifty per cent of the proceeds of the sale one year 

after the auction, and annual interest disbursements in subsequent years 

from the remainder of the proceeds. 34 

Chief Justice Howell did not submit his final report until 2 

December 1907. Although somewhat apprehensive that his mission could 

not be entirely successful until the terms of the surrender were fully 

implemented, he was clearly satisfied that due in large measure to his 

own efforts, the government had "readily and cheaply got out of a nasty 

tangle" • 3 5 

As has been the case so frequently in the history of native claims, 

the finality of the solution was illusory. There'weremanydisputes over 

the allocation of lots to individual members of the band and compensation 

for abandoned improvements, claims by churches ,and trading companies for 

• land occupied by them on the reserve, and great difficulty in persuading 

all of the Indians to relocate on the new reserve. 36 All of these diffi-

culties in implementing the terms of the surrender would soon be over-

shadowed, however, by claims that the surrender itself had not been valid, 

and that the interests of the Indians had been neglected in favour of land 

speculation. 
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The f i r s t  indication from band members t h a t  they were d issa t i s f ied  II 
the land sharks", a man who had neither the a b i l i t y  nor the mandate t o  

with the surrender came with pe t i t ions  i n  1908 fo r  an elect ion t o  replace 

penetrate the superf ic ia l  respectabi l i ty  of the transactions. 42 
t he i r  Chief and They a l so  complained t h a t  a s  an inducement t o  

surrender they had been promised $90 each i n  cash disbursements, and t h a t  

the D.I.A. was now denying tha t  such a promise was made.38 Then, on 1 2  

February 1909, Hon. George Bradbury, M.P. fo r  Selkirk, rose in  the House 

of Commons t o  question the manner i n  which the surrender and sa le  had been 

conducted. He referred t o  rumours tha t  the Chief and Council had been 

bought o f f ,  and suggested t h a t  the private sa l e s  of the parcels of land 

by individual Indians had been an unwise feature of the deal and had been 

carr ied out i n  the manner t o  benefit  "a few friends of the g ~ v e r n m e n t " . ~ ~  

The issue of the private sales  from Indians t o  non-Indians was 

soon joined by a growing controversy concerning the legitimacy of the 

surrender i tself.  In long debates of 13 April and 1 4  April 1910, Brad- 

bury and other opposition M.P.'s presented the House of Commons with 

allegations of a very serious nature. In par t icular ,  Bradbury read a 

declaration by ex-Chief W i l l i a m  Asham which alleged several specif ic  

i r r egu la r i t i e s  i n  the manner i n  which the surrender meeting had been 

conducted, the means by which Indians were induced t o  vote fo r  a surren- 

1 der, and the process of counting the votes.43 Frank Oliver denied many 
Frank Oliver defended the terms of the surrender a s  having been a 

% .  

3 of the charges and generally attempted t o  just i fy  the actions of h i s  
good bargain f o r  the Indians and.as  the only terms which could have suc- 

3 
1 department, but introduced l i t t l e  concrete evidence t o  counter the sworn 

ceeded in  accomplishinq.;"the goal, but under continued pressui-e from oppo- 
1 

statements of Asham and o t h g r ~ . ' ~  Asham, meanwhile, was suggesting t h a t  
s i t i on  members he agreed, i n  November 1909, t h a t  there  might be some 

i i n  order t o  get a f a i r  hearing he might have t o  follow the example of 
reason f o r  an inquiry in to  the pr ivate  sales:  

, i 

. . several Br i t i sh  Columbia Chiefs who, i n  1909, had taken t h e i r  aboriginal ... i f  it is a f a c t  t h a t  the Indians have t 
r l y  dea l t  with by the pa r t i e s  i i r igh t s  claim t o  the King i n  an e f fo r t  t o  bypass the Canadian government.45 

cu wrlo~a rrley sold, it is possible tha t  the j department might take an advisory in t e re s t  
i n  the matter, the  in t e re s t  of a s o l i c i t o r  .. , 

j .  

But the department has no 
40 The St. Pe te r ' s  surrender might have amounted t o  l i t t l e  more than in  t h a t  transaction. 2 

the band and a few sympathetic supporters, were it not fo r  the action of 
Inspector S. swinford, were instructed t o  inquire in to  these pr ivate  

the Registrar-Gen6ral of Manitoba in  refusing t o  reg is te r  patents which 
sales.41 Williams' report, detai l ing each of these transactions,. was 

had been issued t o  the purchasers of the surrendered lands. That action 
dismissed by Bradbury a s  the product of "an innocent young man ... among 

was taken on the bas i s  of the inadequacy of the survey plans f o r  the l o t s ,  , . . .  

. . . 115 

. . . 116 

- 114 -

The first indication from band members that they were dissatisfied 

with the surrender came with petitions in 1908 for an election to replace 

their Chief and Council. 37 They also complained that as an induCement·to 

surrender they had been promised $90 each in cash disbursements, and that 

the D.I.A. was now denying that such a promise was made. 38 Then, on 12 

February 1909, Hon. George Bradbury, M.P. for Selkirk, rose in the House 

of Commons·to question the manner in which the surrender and sale had been 

conducted. He referred to rumours that the Chief and Council had been· 

bought off, and suggested that the private sales of the parcels of land 

by individual Indians had been an unwise feature of the deal and had been 

carried out in the manner to bene£i t "a few friends of the government II a 39 

Frank Oliver defended the terms of the surrender as having been a 

. good bargain for the Indians and·as the only terms which could have suc-

ceeded inaccomplishin~j'."the goal,but under continued pressure from oppo

sition members he agreed, in November 1909, that there might be some 

reason for an inquiry into the private sales: 

.•• if·it is a fact that the Indians have 
not been properly dealt with by the parties 
to whom they sold, it is possible that the 
department might take an advisory interest 
in the matter, the interest of a solicitor 
for a client. But the department has no 
legal standing in that transacioion. 40 

One week later, the law. clerk of the D. LA., A;S. Williams, and Agency 

Inspector s. Swinford, were- inst~ucted to inquire into these private 

sales. 41 Williams' report, detailing each of these transactions,· was 

diSll1issed by Bradbury as the product of "an innocent young man •.• among 
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the land sharks", a man who had neither the ability nor the mandate to 

penetrate the superficial respectability of the transactions. 42 

The issue of the private sales from Indians to non-Indians was 

soon joined by a growing controversy concerning the legitimacy of the 

surrender itself. In long debates of 13 April and 14 April 1910, Brad-

bury and other opposition M.P.'s presented the House of Commons with 

allegations of a very serious nature. In particular, Bradbury read a 

declaration by ex-chief William Asham which alleged several specific 

irregularities in the manner in which the surrender meeting had been 

conducted, the means by which Indians were induced to vote for.a surren-

der, and the process of counting the votes. 43 Frank Oliver denied many 

of the charges and generally attempted to justify the actions of his 

department, but introduced little concrete evidence to counter the sworn 

statements of Asham and othe'rs. 44 Asham, meanwhile, was suggesting that 

in order to get a fair hearing he might have to follow the example of 

several British Columbia Chiefs who, in 1909, had taken their aboriginal 

rights claim to the King in an effort to bypass the Canadian government. 45 

The St. Peter's surrender might have amourted to little more than 

a brief embarassment to th~ government, attracting little interest outside 

the band and a few sympathetic supporters, were it not for the action of 

the Registrar-General of Manitoba in refusing to register patents which 

had been issued to the purchasers of the surrendered lands. That action 

was taken on the basis of th.e inadequacy of the survey plans for the lots, 
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but a l so  because the Registrar-General was not prepared t o  commit the 

lega l i ty  of the surrender, but the Department of Indian Affairs took 

the position t h a t  such action was unnecessary. 52 

of the surrender and of the pr ivate  ~ B l e s . ~ ~  A s  long a s  this cloud 

only with the question of the lega l i ty  of the surrender, leaving the land 

sales  for a possible future investigation. Two of the ~ommissioners, 

Corbet Locke and L.A. Prud'homme, ruled t h a t  the surrender was not val id  

the Conservative Premier ~f Manitoba, R.P. Roblin, for  a searching inves- 

Registrar-General more determined t o  refuse t o  issue land t i t l e s . 4 7  On translated,  and t h a t  the meeting was improperly influenced bycomments , 

, 22 March, George Bradbury delivered what Oliver disparaged as  h i s  "annual made by the Agency Inspector bmlediately before votes were counted. 

speech on the St.  Peter 's  Indian ~ e s e r v e " , ~ ~  capping it with a motion t o  %thennore, they s ta ted  the opinion t h a t  the Indian A c t  required the 

establ ish a Royal Commission on the i ~ t t e r . ~ '  The Liberals defeated the assent of a majority of the 223 e l ig ib l e  voters of the band, ra ther  than 

motion, but on tha t  sad8 day the Manitoba government established a Royal jus t  the majority of those present a t  the meeting. (The vote had been 107 

a f t e r  the vote had been taken, and the improper ce r t i f i ca t ion  of the 

surrender document were detailed.  53  

June 1911, and over the course of the summer heard thirty-four witnesses 

and counsel on behalf of the Commission, the Indians, and the land buy- 

I 
theevidence provided n o b a s i s  fo r  questioning the lega l i ty  of the 

Both the former local  Indian agent and Frank Pedley were called as  wi,tnes- surrender : 

ses. Meanwhile, the federal  government was under some pressure from land ~he'whole matter must be l e f t  with the 
Indian department under the new super- 

buyers and the Selkirk Board,of Trade t o  pass leg is la t ion  confirming the intendent general of Indian Affairs w i t h  
the f u l l e s t  confidence t h a t  by wise and 
kindly action the discontented w i l l  be 
duly conciliated and the welfare of a l l  
those interested just ly  conserved. 5 4 
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but also because the Registrar-General was not prepared to commit the 

province to ~ssuing titles - which und~r the Torrens system would be 

guaranteed - in the face of the serious charges con~erning the legality 

of the surrender and of the private sales. 46 As long as this cloud 

hovered over the land rights of the purchasers, the St. Peter's question 

would continue to be a prominent politJcal issue in Manitoba._ 

On 4 February 1911, over sixty members of, the band petitioned 

the Conservative Premie>; of Manitoba, R.P. Roblin, for a searchinginves-

tigation into the s1,1rrender and sales. The request itself made the 

Registrar-Gen~ral more determined to refuse to issue land titles. 47 On 

I 22 March, George Bradbury delive>;ed what Oliver disparaged as his "annual 

speech on the St. Peter's Indian Reserve"," 8 capping it with a motion to 

establish a Royal Commission on the matter. 49 The Liberals defeated the 

motion, but on that sa,ni;;! day the Manitoba government established a Royal 

. Commission of its own, composed of thJ:;ee Manitoba judges. 50 

The St. Peter's Reserve CO:pJIllission held its first session on 13 

June 1911, and over the cou>;se of the summer heard thirty-four witnesses 

and counsel on behalf of the cOlWflission, the Indians, and the land buy-

ers. The federal government, while, refusing torecogn±ze any rights of 

Manitoba to conduct the investigation, did, agree to produce 'documents. 51 

Both th,e former local India.n agent and Frank Pedley were called as witnes-

sese Meanwhile, the federal government was under some pressure from land 

buyers and the Selkirk Board, of Trade, to pass legislation confirming the 
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legality of the surrender, but the Department of Indian Affairs took 

the position that such action waS unnecessary. 52 

The report of the Commission, published on 5 January 1912, dealt 

only with the question of the legality of the surrender, leaving the land 

sales for a possible future investigation. Two of ,the Commissioners, 

Corbet Locke and L.A. Prud'homme, ruled that the surrender was not valid 

in that the Indians were given insufficient notice of the meeting, that 

the surrender document was read to only half the band and was not entirely 

translated, and that the meeting was' improperly influenced by comments 

made by the Agency Inspector immediately before votes were counted. 

Furthermore, they stated the opinion that the Indian Act required the 

assent of a majority of the 223 eligible voters of the band, rather than 

just the majority of those present at the meeting. (The vote had been 107 

in favour to 98 against,) Other irregularities including amendments made 

after the vote had been taken, and the improper certification of the 

surrender document were detailed. 53 

A minority report by the third Commissioner, Robert H. Myers,. 

disputed all of these findings and interpretations and suggested that 
, 

the evidence provided no basis for questioning the legality of the 

surrender: 

The'" whole matter- must be left with the 
Indian department under the new super
intendent general of Indian Affairs with 
the f1,111est confidence that by wise and 
kindly action the discontented will be 
duly conciliated and the welfare of all 
those interested j1,1stly conserved. 54 
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In the f a l l  o f  1911, before the Conmission had issued these 

reports, a federal general election brought the Conservates t o  

power a f t e r  f i f teen  years of Liberal rule.  Now, the greatest  c r i t i c s  

of the St. Pe te r ' s  surrender s a t  on the government side of the House 

of Commons and were i n  a posit ion t o  take action on the Indians' claims. 

Furthermore, by 1913 only 353 Indians had relocated on the new reserve a t  

Fisher River, while 867 remained a t  S t .  peter ' s .  55 Nevertheless, negotia- 

t ions were conducted between the government and the land buyers, whose 

patents were s t i l l  being withheld. 

On 1 7  October 1914, the federal  governrent entered an action i n  

the Exchequer Court against  615 individuals who claimed t i t l e  (including 

the 429 or iginal  Indian patentees) i n  an e f for t  t o  s e t  aside the surren- 

der. 56 The action was not brought t o  t r i a l ,  because of renewed negotia- 

t ions (supported by ~ radbury  between the land buyers and the government. 57 

Members of the Indian band generally freard only rumours of these neqotiations 

as  reported i n  local  newspapers. 58 

Throughout 1915 it would appear t h a t  arrangements were being made 

whereby a compromise would be enacted by legis la t ion.  Despite signs of 

Indian opposition t o  the proposal,59 by January 1916, the Department of 

Indian Affairs had prepared a d ra f t  b i l l  and had received assurances from 

the  Registrar-General t h a t  upon passage of the legis la t ion,  land t i t l e s  

'would be r e g i ~ t e r e d . ~ '  Then, on 17 April 1916, the St. Peter's Reserve 

Act was passed (assented t o  18 May 19161, confirming patents i n  a l l  cases 
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where lands were held by Indians, and in  a l l  other cases where the buyers 

were prepared t o  pay an additional one dol la r  per acre,61 an amount which 

would r e s u l t  i n  an addition of over $40,000 t o  the funds of the band. 

This attempt t o  dispose of the St. Peter ' s  question by legis la t ion 

a f t e r  numerous attempts t o  do so by C m i s s i o n s  of investigation and some 

relat ively recent attempts t o  do so by l i t i ga t ion ,  again made the issues 

subject t o  a vigorous debate i n  the House of Comns .  The Liberal opposi- 

t ion accused the Tories of hypocrisy - of validating a surrender which 

they had condemned before forming the government. The Tories responded 

by arguing t h a t  the fa i lure  of the previous government t o  take the surren- 

der i n  a proper and legal  manner, and i t s  fa i lure  t o  take prompt action t o  

redress the Indian grievances, had affected many innocent pa r t i e s  among 

the land buyers, and t h a t  t o  proceed with l i t i g a t i o n  on the va l id i ty  of the 

surrender would not be i n  the general i n t e re s t s  of the community. Solici-  

t o r  General Arthur Meiqhen argued t h a t  under such conditions it would be 

impossible t o  do "actual justice" t o  the Indians and t h a t  it might not even 

be possible t o  do "substantial justice",  but t h a t  some compromise was neces- 

sary t o  put an end t o  the uncertainty and c ~ n t r o v e r s y . ~ ~  Opposition mem- 

bers countered by asser t ing v t h a t  i f  the Tories had held an honest conviction 

t h a t  the surrender was i l l e g a l ,  they could have and should have obtained a 

rul ing of the Judic ia l  Cormnittee of the Privy Council within months of 
, 

assuming of f ice  i n  1 9 1 1 . ~ ~  

Some opposition members a lso c r i t i c i zed  the government for  f a i l i ng  

t o  consult the Indians concerning the acceptabili ty of the compromise. 
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In the fall of 1911, before the Commission had issued these 

reports, a federal general electionJ:?rought the Conservates'tQ 

power after fifteen years of Liberal rule, Now, the grel'test critics 

of the St. Peter's surrender sat on the government side of the House 

of Commons and were in a position to take actibn on the Indians'·, claims-. 

Furthermore, by 1913 only 353 Indians had relocated on the new' reserve at 

Fisher River, while 867 remained at St. Pe'ter's.55 N th 1 . ever ~ ess, negotla-

tions were conducted between the government and the, land buyers, whose 

patents were still being withheld. 

On 17 October 1914, the federal government entered an action in 

the Exchequer Court against 615 individuals who claimed title (including 

the 429 original Indian patentees) in an effort to set aside the surren

der.
56 

The action was not brought to trial, because of renewed negotia

tions (supported by Bradbilry) between the land buyers and the government.57 

Members of the Indian band generally \a:eard,only rumours of these negotiations 

as reported in local newspapers. 58 

Throughout 1915 it would appear that arrangements were being made 

whereby a compr()mise wbuldbe enacted by legislation. Despite signs of 

Indian oppositiont() the proposal,59 by January 19l6,the Department of 

Indian Affairs had prepared a draft bill and 'had received assurances from 

the Registrar-General that upon passage of the legislation, land titles 

would be registered. 60 Then, on 17 April 1916, the St. Peter's Reserve 

Act was passed (assented to 18 May 1916), confirming patents in all cases 
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where lands were held by Indians, and in all other cases where the buyers 

were prepared to pay an additional one dollar per acre,61 an amount which 

would result in an addition of over $40,000 to the funds of the band. 

This attempt to dispose of the St. Peter's question by legislation 

after numerous attempts to do so by commissions of investigation and some 

relatively recent attempts to do so by litigation, again made the issues 

Subject to a vigorous debate in the House of Commons, The Liberal opposi-

tion accused the Tories of hypocrisy - of validating a surrender which 

they had condemned before forming the government. The Tories responded 

by arguing that the failure of the previous, government to take the surren-

der in a proper and legal manner, and its failure to take prompt action to 

redress the Indian grievances, had affected many innocent parties among 

the land buyers, and tha,t to proceed with litigation on the validity of the 

surrender would not be in the general interests of the community. Solici-

tor General Arthur Meighen argued that under such conditions it would be' 

impossible to do "actual justice" to the Indians and that it might not even 

be possible to do "substantial justice ", but that some compromise was neces-

sary to put an end to the uncertainty and controversy.62 Opposition mem-

bers countered by asserting that if the Tories had held an honest conviction 
• 

that the surrender was illegal, they could have and should have obtained a 

ruling of the Judicial Committee of the Privy Council within mcnths of 

assuming office in 1911. 63 

Some opposition members also criticized the government for failing 

to consult the Indians concerning the acceptability of the compromise. 
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Meighen replied, "The Govern'"!i'nt of Canada represents the Indians; the 

Indians are our wards, and we are 1l$king the settlement as their guard

ians. ,,64 If a pand of Indians. was capable of considering such a complex 

issue, he argued, "we had better liberate and emancipate them, .. act no 

longer as their guardians, make tb.em ordinary citizens~1I65 

The legisla,tion did not deter the Peguis Band from continuing to 

protest tl).at the surrender had not been valid. The Indians now complained 

that the voices which ha,d been raise.d on their behalf had been silenced, 

an apparent referencEl to the change in. Conservative Party policy, and 

askEld for a full investigation.66 

The attempt to resolve the 5t_ Peter's question by legislation had 

failed in at lElast one other sense: many of the land buyers had failed 

to meet the five:-YElar tiIii~ limit for paying the one dollar per· acre sur

cha,rge on their purchases: No action was taken on the band's request that 

all such sales, be cancelled; thus creating· a further sourCe of grievance 

for the Indians. 6 7 

These and othElr grie;vances came, to ahead again in 193Z when a 

faction of the Peguis Band took gccupa"tion of part of the surrendered 

reserve with. the d,eclare.d, intention. of' remaining there. Again they 

asserted that .the s1.lrrender had, be,en i1:legal and that several terms of 

the surrender had not been implemented'. They were reIOOved by the R.C. 

M.P. Ul\der orders from the'Department of nldian Affairs, and several 
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individuals were convicted for trespassing. S8 

After the 1916 passage of the St. Peter's Reserve Act, the D.I.A. 

appears to have consistently resisted all such attempts to have the claim 

reconsidered. In 1936, Chief Norman Asham attempted to bring the case 

before the Exchequer Court but a fiat was not granted to a Petition of 

Right. 69 The sense of grievance persisted through such setbacks, and 

even today many members of the band remain convinced that the claim is 

valid, and are determined to have it fully investigated. 
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CHAPTER NINE 

The Six Nations Indians and the Grand River Navigation Company 

In 1832 a company was chartered to open the Grand River, in 

southern Ontario, to navigation. As great difficulty was encountered 

in attracting investors for the project, a plan to invest funds of 

the six Nations Indians was sanctioned by the Lieutenant-Governor of 

UPPer Canada. I In the absence of band approval, approximately $160,O()O 

of six Nations funds were used to purchase stock of the Grand River 

Navigation Company during the period from 1834 to 1842,2 The prospects 

for profit went from bad to worse as river navigation was increasingly 

supplanted by railways, and within twenty years the Indians found them-

selves holding eighty per cent of the shares of a bankrupt company.3 

In addition to the cOllllli'i tment of band funds, 369 acres of Indian 

land were granted to·the navigation company and many more acres were 

destroyed by floods. which. resulted from the construction of navigation 

works on the river. 4 

As early as 1829, prior to the chartering of the company, Indians 

had opposed the improvement of the Grand River, for it was anticipated 

that land would ~be flooded, and fisheries would be ruined. 5 Claims 

for damages such as these, as well as claims relating to the investment 

of Indian funds, were heard by the government in pre-Confederation times, 

but none were resolved. 6 
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In 1886, the local Indian superintendent took the Six Nations' 

claims to the Department of Indian Affairs, but beyond a general inquiry. 

as to facts, the Department seems to have taken little action. 

At some point within the six years that followed, however, the 

issue came before the Justice Department, for on 26 September 1892, 

the Minister expressed the opinion that while the Indians had no legal 

claim to redress from the Imperial government, the Canadian cabinet 

would be prepared to forward a brief to Britain if the band wished to 

prepare one. 7 An 1894 Order in Council explicitly stated that liabil-

ity regarding the Grand River Navigation Company claim rested with the 

Imperial government and that the Indians' position was justifiable and 

even understated. 8 

With this encouragement, Mr. T.A. Snider, a lawyer, was employed 

by the band in 1895 to draw up a brief to be transmitted to the auth-

orities in Britain. 9 The response, received later that year from.the 

Secretary of State 'for the Colonies, stated that the petition should 

have been addressed to the canadian government since the investment 

was initially recommended by the colonial legislature. I 0 This would 
, 

not be the last time that the claim would founder upon the difficulty 

of determining which government should accept.responsibility in the 

matter. II 

In 1899, solicitors A.R. and T.A. Wardell advised the D.I.A. 
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t h a t  they had been instructed by some Six Nations Chiefs t o  write the 

Department concerning these claims against the Canadian government. 12 

In reply, they were simply to ld  t h a t  the grievances had already 

received careful consideration and t h a t  the Indians had been advised 

of the D . I . A . ' s  position.13 

redress for the claims re la t ing  t o  the Grand River Navigation Company. 16 

The Superintendent General of Indian Affairs referred the pe t i t ion  t o  the 

Department of Just ice  w i t h  the  request t h a t  the whole issue be reviewed.I7 

Chisholm then combined h i s  e f fo r t s  with those of N.A. Belcourt, former 

M.P. f o r  Ottawa, and R.V. Sinclair ,  Chisholm's Ottawa associate,  and 

The issue appears t o  have been dormant subsequent to  the Wardells' 

brief a t tent ion un t i l  it became the concern of Andrew G. Chisholm, 

employed a s  so l i c i to r  fo r  the Six Nations Indians i n  1907. It was 

were a l so  advised by the Deputy Minister t h a t  it was not h i s  intention 

t o  suggest t h a t  any val id  claim had been demonstrated against the 

Nations' i n . t h a t  it involved a dispute between the Canadian and Imperial 

governments over l i ab i l i ty .14 .  That claim had concerned the defalcation 

General of Indian Affairs and received assurances t h a t  the l a t t e r  would 

, , 

not appear t h a t  any fur ther  consideration was given t o  the proposal,.19 

Six Nations t o  re-submit t h e i r  demands t o  the  ~ a n a d i a n  government with 

delayed by inter-governmental disputes concerning' l i a b i l i t y .  

Indians should not be determined en t i re ly  on the s t r i c t  legal  r i gh t  t o  

redress. In ChiSholm's view, the r ea l  issue of whether the loss  should 
In January 1908, a peti t ioti  prepared by Chisholm and signed by 

the S i x  Nations Chiefs again a sked the  Government of Canada t o  procure 

Indians themselves should be deal t  with by a special  Commission. 
2 0 
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that they had been instructed by some Six Nations Chiefs to write the 

Department conc,erning these _claims -agains"t 'the Canadian governinent. 12 

In reply, they were simply told that the grievances had already 

received careful consideration and that the Indians had been advised 

of the D.I.A.·s position. 13 

The issue appears to have been dormant subsequent to the Wardells' 

brief attention until it became the concern of Andrew G. Chisholm, 

employed as.solicitor for the Six Nations Indians in 1907. It was 

suggested within the D.l.A. that the Indians' renewed interest in the 

matter, as seen by the appointment of Chisholm, was in response to a 

decision on another Indian claim which was similar to that of the Six 

Nations' in .that it involved a dispute between the Canadian and Imperial 

governments over liability, lit. That claim had concerned the defalcation 

of an officer of thetii.perial government, and had clearly demonstrated 

that to apPeal to Impe>;ial authorities for redress in such cases was 

futile as they would tak'e the position that liabiiity rested with the 

officer perSOnally concerned. IS It appears that the decision in this 

other case not to seek redress' from the Imperial government prompted the 

Six. Nations to re-submit their dema!).ds to the Canadian government with 

greater hopes that settlement of. their claint.would not be further 

delayed. by inter-governmental disptites concerning' liability. 

In JanJ.Jary 1908, a petition prepared by Chisholm and signed by 

the Six .. Nations Chiefs again asked.· the Government of Canada to procure 
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redress for the claims relating to the Grand River Navigation company,16 

The Superintendent General of Indian Affairs referred the petition to the 

Department of Justice with the request that the whole issue be reviewed. 17 

Chisholm then combined his efforts with those of N.A. Belcourt, former 

M.P. for Ottawa, and R.V. Sinclair, Chisholm's Ottawa associate, and 

together they drew up and submitted a detailed case. The reply from the 

Deputy Minister of Justice was that there were no grounds for imputing 

liability since Canada did not enjoy responsible government at the time 

that the alleged events occurred. However, on this occasion the Indians 

were also advised by the Deputy Minister that it was not his intention 

to suggest that any valid claim had been demonstrated against the 

Imperial government either. lS 

On 29 September .1910, Belcourt interviewed the Superintendent 

General of Indian Affairs and received assurances that the latter would 

recommend to cabinet that the claims dealing with the Grand River Nav-

igation Company be referred to the Exchequer Court. However, it does 
" 

not appear that any further consideration was given to the proposal.1 9 

In October 1913, Chisholm suggested to.the Superintendent Gener

al of Indian Affairs, w.l. Roche, that compensation for the Six Nations 

Indians should not be determined entirely on the strict legal right to 

redress. In Chi~holm's view, the real issue of whether the loss should 

be borne by the Canadian government rather than by the Six Nations 

Indians themselves phould be dealt with by a special Commission. 20 
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Roche's response held to the Justice Department's position that no 

legal claim existed against the Canadian government. It stressed that 

Canada could not assume responsibility for claims which arose before 

Confederation and that there would be no consideration of the case 

apart from its legal aspect. 21 

The claims, by then almost a century o'ld, were given some moral 

support by the 1923 report of Andrew Thompson who, had been given a 

Commission with broad terms of reference to investigate the affairs of 

the Six Nations I~dians - increasingly at loggerheads with the government 

over several issues. Thompson suggested that this particular grievance 

was real and should finally be dealt with in some way, noting that the 

Indians wished that the two governments would refer the dispute to a 

reputable international jurist for a decision as to liability. 22 , It 

was little more than a passing COiQlllent in a report which dealt with a 

wide range of, issues, but it did prompt some new thinking on an old 

issue. Deputy Superintendent General of Indian Affairs, Duncan Campbell 

Scott, recommended a C;;bmpromise settlement whereby the government would 

finance various public works on the reserve as an offset against the 

claim, while continuing to deny any legal liability. The idea was 

approved by the Superintendent General and 'discussed with a delegation 

of Six Nations Indians in January 1925. 23 

No fo:tmal agreeroont was reached conce.rning Scott I s plan, yet an 

assumption that it would be implemented appears to have developed on 
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the reserve. In July, 1925, the local D.I.A. superintendent reminded 

Scott of the need for $7,000 for road work on the reserve, and that the 

expenditure was to be the first installment of $20,000 per year for 

roads, bridges, and other improvements until all or part (the superinten-

dent couldn't remember the precise details of the "agreement") of the 

Grand River Navigation loss was restored. 24 Scott replied that he still 

favoured the idea, but that a formal agreement between the band council 

and the Department would be required, and that for the current year only 

$7,000 would be available. 25 

It is not clear why this proposed settlement was never properly 

implemented, as it apparently enjoyed some support on both sides. When 

Chisholm urged legal action in 1925, he found that the band members 

preferred to rely on the 'promise" of a settlement. In May 1926, the 

local superintendent reported to Scott that th,e band had been disappoin-

ted at th,e failure of the Department to make the expenditures on public 

works and had came to view the entire plan, in retrospect, as a clever 

device to dissuade them from instructing Chisholm to take legal action. 26 

Scott again told the superintendent that no specific agreement had been 

reached and that no promises had been made. For, whatever reason, a pro-
, 

posal which appeared to have the potential of a final settlement had 

become, instead, a source of further distrust between the parties. 27 

Officials within the D.I.A. continued to make occasional reference 

to certain expenditures on the reserve in a manner which implied that 
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they were offsets against the claim, although apparently there was 

still no formal agreement. 28 The entire proposal for settlement was 

kept alive in this rather confused condition until a budget item of 

$20,000 for 1935/1936, intended as compensation for the claim, was 

eliminated by Treasury Board. 29 

By June 1940, the band had given Chisholm instructions to take 

legal action unless some definite agreement could be reached. Two years 

later he submitted an application for a fiat on a petition of right to 

the Exchequer Court. The application touched off a serious discussion 

within the Departments of Indian Affairs and Justice, on two central 

questions: was there a trust relationship between the Crown and the 

band; and, ·should the Statute of Limitations apply to such a case?30 

One senior official of the Department of Justice characterized the 

claim as "stale, vexatioiis and frivolous ll
• 31 Nevertheless, the fiat 

was granted in January 1943. 32 Only three days after the band was 

informed that they would finally get their day in court, their venerable 

lawyer, A.G. Chisholm, passed away. After thirty-five years under his 

guidance, the claim would now become the responsibility of Auguste 

Lemieux, who, two years before, had become Chisholm's Ottawa associate 

upon the retirement of R.V. Sinclair. 33 

Lemieux also acted as solicitor for Constance Chisholm, daughter 

of Andrew Chisholm, in the attempt to settle with the Crown the issue of 

her father's legal fees in connection with the Six Nation'S case. On 
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21 May 1948, the Exchequer Court ruled that the $4,758.19 previously 

received by Chisholm was considered to be complete payment for his 

legal services, and although the Six Nations Band Council may have 

promised additional remuneration, band funds could not be allocated 

without the approval of the Superintendent General of Indian Affairs. 34 

The case based on the Gra,nd River Naviation Claim (Frank Miller 

vs. the King) was also decided in the Exchequer Court in favour of the 

Crown in 1948. On appeal, the SUpreme Court of Canada affirmed that 

portion of the judgement relating to the Indian land destroyed by flood-

ing and the grant of land to the Grand River Navigation Company, for the 

reason that both the flooding of land and the grant were events which 

took place before the 1840 Act of Union. Whereas in the B.N.A. Act the 

Dominion of Canada assumed liability for the debts of the Provinces of 

Canada., it was not suggested that by the Act of Union the Provin?e of 

Canada became liable for the debts of the Province of Upper Canada. 

However, the Supreme Court recognized that this argument did not apply 

to the claim for band funds which had been invested in shares of the 

Grand River Navigation Company. Since the purchase of shares was not 

completed until after the Act of Union, appeal WaS allowed, and the case 
, 

was referred back to the Exchequer Court for further findings of fact 

and for determination of the question of the applicability of the Statute 

of Limitations. 35J 

on 13 July 1950, at a special meeting of the band council it was 
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decided that the Six Nations would accept $600,000 as a. settlement _for 

their claim, plus $24,000 to cover the legal fees of Lemieux~ In 

November of the same year, the Deputy Minister of Ci tiz'enship and 

Immigration countered with an offer of $90,000 plus the payment of some 

legal costs. The band, however, rejected this offer, and -i-t appears 

that no further attempts were made to secure an out-of-court settlement. 

On 18 June 1951,the case was returned to the Exchequer Court, 

but an adjournment was granted due to the illness of Auguste Lemieux. 36 

Proceedings were scheduled to resume in November -1951, but .afurther 

adjournment was granted to allow time for Roydon Hughes, who replaced 

Lemieux as the principal counsel, to complete his case. The latter ad-

journment was granted without the specification of some future date for 

the resumption of proceedings, and, to date, the action has not been 

continued. 37 Although 'it seems very clear, that an injustice was done 

to the Six Nations in the Grand River Navigation Company .case, the history 

of the Indians' attempts '.to obtain redress casts grave doubt upon the 

ability of the Courts to deal fairly with such claims, particularly when 

they have their origins in events more than'.a century old. 
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CHAPTER TEN 

Approaches to Native Claims, 1945-1969 

As World War II came to an end, and the Government of canada was 

able to turn greater attention to domestic problems, there developed a 

growing sense of a need for new initiatives in the area of Indian affairs. 

By 1945 several new small Indian organizations had emerged throughout the 

country, to articulate concerns about the general socia~welfare of 

Indians and to defend Treaty rights. 1 In the government, there was 

increasing awareness of these grievances, and particular concern over 

the effects of several decades of northern settlement, upon the hunting, 

fishing, and trapping rights of native people. 

f ' h' d trapping rights were defined in broad Indian hunting, :LS ,:Lng, an 

terms in the various post-Confederation Treaties, and it was left to the 

judicial system to interpret the significance of these promises in rela-

d " 1 t t tes Here, more thah· in any tion to various federal an prov:Lnc:La s au. 

other area of Indian rights, federal/provincial disputes concerning con

trol over natural resources and legislative jurisdiction have proved to 

be major obstacles in the, resolution of Indian 'claims • The federal 

and the I ndian Affairs Branch in particular, has been under 'government, 

f d I d ' n r'ghts against various encroach-, almost constant pressure to de en n ~a • 

ments, be they resource development projects or legislative measures con-

'ldl' f Moreover, as development pr'essures have cerning fish and W:L :L e. 

increased since 1867, federal jurisdiction over natural resources has 
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progressively diminished. Increasingly, then, action on Indian griev- 

ances has required inter-governmental cooperation. Negotiations with 

par t icular  provinces over par t icu lar  issues occasionally bore f r u i t  i n  

the form of administrative o r  leg is la t ive  concessions, but e f fo r t s  t o  

approach the problems on a comprehensive basis  were l e s s  successful. A 

federal/provincial wildl i fe  conference i n  1928 unanimously passed a 
I 

resolution ca l l ing  for  the establishment of areas wherein Indians would 
\ 

have exclusive trapping r igh ts ,  but the implementation of t h i s  agreement 

was uneven, a t  best .  * 

Glen's speech went on t o  argue t h a t  the second al ternat ive seemed the 

wiser course, and t h i s  emphasis on social  and educational needs, a s  

opposed t o  r igh ts  and claims was ref lected i n  the proceedings of the 

Joint Committee and i n  the programs of Indian organizations throughout 

the 1950's. 

Indian claims, however, could not be ignored. Not only were there 

many pers is tent  unresolved grievances and many new concerns re la t ing  t o  

f i s h  and wi ld l i fe  resources, but the American Government had s e t  some- 
: 

By 1945, i f  not before, the need fo r  more effective action had 1 thing of an example by creating an Indian Claims Commission - an example 

become apparent. The g o v e ~ n t  of W i l l i a m  Lyon Mackenzie ~ i n g  establ ish-  I which the Canadian Jo in t  Committee considered t o  be worthy of emulation. 

j 
ed a Joint Committee of the Senate and the House of C o m n s  t o  consider For the f i r s t  t i m e  since Confederation there was serious consideration 

1 .  

amendments t o  the Indim A c t  and t o  undertake a broad investigation in to  a 
of a need t o  es tabl ish a general process, national i n  scope, t o  s e t t l e  

4 

Indian administration. ,,!>In introducing the motion t o  es tabl ish the claims, and these effor ts .have been an important influence upon the 
i 
4 !. 

corni t tee ,  the Minister responsible f o r  Indian Affairs, J.A. Glen, development and negotiation of native c la ims ,espec ia l ly  since 1960. 

indicated t h a t  economic canditions which had resulted from the stringency 

of the depression years, and the increasing r e s t r i c t ions  on Indian hurit- ) 
The United S ta tes  Indian Claims commission was established i n  

j . , 
ing and trapping had forced a d i f f i c u l t  policy choice: 1945 a f t e r  more than a decade of leg is la t ive  proposals. pr ior  t o  tha t ,  

I $ 
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progressively diminished. Increasingly, then, action on Indian griev-

ances has required inter-governmental cooperation. Nego'tiations with 

particular provinces Over particular issues occasionally bore fruit- in 

the form of adndnistrative or legislative concessions, but efforts to 

approach the problems on a comprehensive basis were less successful. A 

federal/provincial wildlife conference in 1928 unanimously ,passed a 
'I, 

resolution calling for the establishment of areas wherein Irifians would 

have exclusive trapping rights, but the implementation of this agreement 

was W1even, at best'. 2 

By 1945, if not before, the need for more effective action had 

become apparent. The government of Willialll Lyon Mackenzie King establish-

ed a Joint Committee of the Senate and the House of Commons to consider 

amendments to the Indian Act and to undertake a broad investigation into 

Indian administration. ',',In introducing the motion to establish the 

committee', the Minister :responsible for Indian Affairs, J .A. Glen, 

indicated that economic conditions which had resulted from the stringency 

of the depression years, and the increasing restrictions on Indian hU!it-

ing and trapping had forced a difficult policy choice: 

It would 'appear that we have reached a 
st'age in our devel,opment "as a riat'ion when econ
omic conditions will force us 'to do one of two ' 
things: (1) purchase at public expense the 
additional lands and additional hunting and 
trapping rights for an Indian population of 
128,000, increasing at the rate of 1,500 per 
year; or (2) decide on an educational and 
welfare programme that will fit and equip the 
Indian to enter into competition with the 
white man not only in hunting and trapping but 
in agriculture and in the industrial life of 
the nation.3 
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Glen,'s speech went on to argue that the second alternative seemed the 

wiser course, and this emphasis on social and educational needs, as 

opposed to rights and claims was reflected in the proceedings of the 

Joint committee and in the programs of Indian organizations throughout 

the 1950's. 

Indian claims, however, could not be ignored. Not only were there 

many persistent unresolved grievances and many new concerns relating to 

fish and wildlife resources, but the American Government had set some-

thing of an example by creating an Indian Claims Commission - an example 

which the Canadian Joint Committee considered to be worthy of einulation. 

For the first time since Confederation there' was serious consideration 

of a need to establiSh a general process, national in scope, to settle 

claims, and these efforts'have been an important influence upon the 

development and negotiation of native claims" especially since 1960. 

The United States Indian Claims Commission was established in 

1945 after more than a decade of legislative proposals. Prior to that, 

Indian claims could be taken to the Court of Claims, but only with Con-

gressional permission, and of 135 su",h cases only 32 had been successful. 

• Nevertheless, petitions for authority to take claims before the Court of 

Claims had become increasingly frequent, while pressures for a more 

liberal and more ~fficient settlement mechanism mounted. 4 

The I.C.C. consisted of three Commissioners (expanded to five in 1967) 
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The I.C.C. made cash awards, but t h e i r  dis t r ibut ion Was the 

claims were f i l ed ,  resul t ing i n  617 separate dockets, and the i n i t i a l  responsibil i ty of the Bureau of Indian Affairs,  subject t o  Congressional 

ten-year l i f e  of the Commission had t o  be extended in  1956 and again review. Thus, it was the Bureau's task t o  determine.the membership of 

the band e n t i t l e d  t o  par t ic ipa te  i n  the award. Either s ide could appeal 

resolved and were transferred t o  the Court of Claims i n  1978 when the 

I .C .C .  was f ina l ly  abolished. of the United States  for  a review of the judgement. The I.C.C. i t s e l f  

adopted ru les  of procedure based on those of the Court of Claims and 

Most of the claims brought before the I.C.C. were essent ia l ly  functioned a s  a judicial  body, but with re la t ive ly  libera? practices 

concerned with the revision of Treaties on the ground t h a t  the or iginal  i n  admitting evidence. Lawyers for  the claimants normally functioned 

on acont ingent  fee  basis ,  t o  amaximum of ten per cent. After 1963, 

f o r  the surrender of aboriginal t i t l e .  Claims based on aboriginal 
loan funds were made available t o  allow claimants t o  secure expert 

witnesses, often a very large element i n  the t o t a l  cost  of bringing 

given authority t o  conjduct independent research, it r e l i e d  almost 

reserve lands; ( 2 )  determination of l i a b i l i t y  and valuation of the 
Diefenbaker claimed t h a t  Indians were being denied f i a t s  t o  take the 

claim based upon land values a t  the date of taking (no ' in te res t  was 
government t o  court and t h a t  Section 141 of the Indian A c t  effect ively 

payable); and (3)  the deduction of ' cer ta in  gratuitous o f f se t s  which 

were claimed by the government (i .e. ,federal  government voluntary 
t h a t  an independent commission of some form was necessary.6 When the 

expenditures fo r  the benefit  of the band, excluding cer ta in  classes 
issue came up agajn i n  1951, W.E. Harris, Minister of Citizenship and 

Immigration (which posit ion carr ied responsibil i ty for  the Indian Affairs 
way construction). 

. . Branch, 1949-1965). noted t h a t  the offensive section was being removed 
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who were empowered as a judicial body to hear all claims against the 

federal government filed prior to 13 August 1951. A total of 307 

claims were filed, resulting in 617 separate dockets, and the initial 

ten-year life of the Commission had to be extended in 1956 and again 

in 1961, 1967 and 1972. More than one hundred dockets remained un-

resolved and were transferred to the Court of Claims in 1978 when the 

I.C.C. was finally abolished. 

Most of the claims brought before th.e I.C.C. were essentially 

concerned with the revision of Treaties on the ground that the original 

terms had been so meagre as to const.itute unconscionable considerat,ion 

for the surrender of aboriginal title. Claims based on aboriginal 

title, reserve land surrenders, or the administration 6f trust funds 

were also within the Commission's mandate. Although the I.C.C. was 

given authority to cOIYduct independent research, it relied almost 

exclusively on the evidence provided by the adversaries (the Indian 

claimants and the Department of Justice). Adjudication proceeded 

through three phases: (1) proof of aboriginal title or title to 

reserve lands; (2) determination of liability and valuation of the 

claim based upon land values at the date of taking (no 'interest was 

payable); and (3) the deduction of 'certain gratuitous offse·ts which 

were claimed by the government (Le., federal government voluntary 

expenditures for the benefit of the band, excluding certain classes 

of expenditures such as administration, health, education, or high-

way construction). 
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The I.C.C. made cash awards, but their distribution was the 

responsibility of the Bureau of Indian Affairs, subject to Congressional 

review. Thus, it was the Bureau's task to determine·the membership of 

the band entitled to participate in the award. Either side could appeal 

a decision to the Court of Claims, and ultimately, to the Supreme Court 

of the United States for a review of the judgement. The I.C.C. itself 

adopted rules of procedure based on those of the Court of Claims and 

functioned as a judicial body, but with relatively libera.l practices 

in admitting evidence. Lawyers for the claimants normally functioned 

on a contingent fee basis, to a maximum of ten per cent. After 1963, 

loan funds were made available to allow claimants to Secure expert 

witnesses, often a very large element in the total cost of bringing 

a claim. 5 

Whatever its strengths and shortcomings, the American commission 

would serve as a point of reference for many debates and policy proposals 

in this country. In the 1950 debates of the House of Commons, Johh 

Diefenbaker claimed that Indians were being denied fiats to take the 

government to court and that Section 141 of the Indian Act effectively 

prevented Indians from rai~ing funds to prosecute claims. He argued 

that an independent commission of some form was necessary.6 When the 

issue came up again in 1951,W.E. Harris, Minister of Citizenship and , 

Immigration (which position carried responsibility for the Indian Affairs 

Branch, 1949-1965), noted that the offensive section was being removed 
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from the Act, and argued t h a t  Indians would be be t te r  served by the 

the government i s  anxious t o  do what 
i s  jus t  and f a i r .  ... I f  the case is  

~ t a t e s . ~  ~v idence  before the Jo in t  Connuittee had suggested t h a t  Treaty lo s t ,  t h a t  would be se t t l ed  once and 
fo r  a l l ;  i f  we win, then you w i l l  have 

r igh ts  claims (e.g. hunting, f ishing, and trapping r ights)  were more t o  deal with us. 8 

common here, whereas most American claims were concerned with the inad- 

equate compensation fo r  or iginal  surrenders of t e r r i t o r i a l  r ights .  The Kelly's speech foretold the re-emergence of land claims a s  a 

former type of claim could be handled by the courts,  and ' the l a t t e r  p r io r i ty  of B.C. Indian po l i t i c s ,  but the responsibil i ty fo r  pressing 

forward with the issue i n  the 1960's would devolve upon a new generation 

of leaders. With the  new generation of spokesmen came new organizations. 

A second Jo in t  Committee for  the review of Indian Affairs policy The Aboriginal Native Rights C o d t t e e  of the In te r ior  Tribes of ~ r i t i s h  

grievances were presented, by native organizations. Particular a t tent ion mentary Jo in t  Committee on Indian Affairs, where GeorgeManuel presented 

the t rad i t iona l  demand for  a judicial  reference on the aboriginal r i gh t s  

issue.' The NiShga Tribal Council, formed i n  1955 and led by Frank 

the Native Brotherhood.6.f Bri t ish Columbia, led by Andrew Paul1 and the Calder, was a l so  reviving the aboriginal r igh ts  claims espoused by the i r  

people since the 1890's. 

In 1961 the Jo in t  Committee repeated the recommendation q d e  by 
, , 

But, gentlemen, so long a s  Ithel t i t l e  the previous Jo in t  Committee a decade e a r l i e r ,  t ha t  an Indian Claims 
question is  not dealc w i t h ,  every Indian 
i n  Bri t ish Columbia fee ls  t h a t  he has 
been tricked and he never w i l l  be s a t i s -  
fied. ... Let us say t h a t  it be dea l t  of Citizenship and Immigration f o r  the Diefenbaker government, Ellen 
w i t h  by the Supreme Court of Canada. I 

That i s  a s  f a r  a s  we can go now. W e  Fairclough, was receptive t o  the proposal and i n i t i a t e d  discussions with 
used t o  go t o  the privy council, but: 
t ha t  is not  possible now. Once again, the Department of Justice with the objective of draf t ing legislation. ' '  
I want t o  say this: i f  t h a t  i s  done., , 
it would show the good f a i t h  of the 
government and it w i l l  convince the 

In recommending the creation of a claims comission, the ~ o i n t  

Colmnittee made par t icu lar  reference t o  two long-standing claims which 
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from the Act, and argued that Indians would be better served by the 

courts than by a claiIns -coIllll1ission of,: the sort established in the United 

States'? Evidence before the Joint COlmnittee h",d suggested that Treaty 

rights claims (e.g. hunting, fishing, and trapping rights) were more 

connnon here,_ whereas most American claims were concerned with the inad-

equate compensation for .original surrenders of territorial rights. The 

former type of claim could be handled by the courts, ",ndthe latter 

type, according to Harris, was virtually non-existent in can~da. 

A second Joint Committee for the review of Indian Affairs policy 

sat from 1959 to 1961. A larger number and greater variety of claims and 

grievances were presente~ by native organizqtions. Particular attention 

was paid to the claims of British Columbia Indians which had been kept 

alive through the 1950's by the North American Indian Brotherhood and 

the Native Brotherhood.o£.British Columbia, led by Andrew Paull and the 

Reverend P.R. Kelly, respectively. Speaking before the 1959 Joint Com-

mittee, Kelly indicated th.at the aboriginal title question remained at 

the heart of the grievances held I:>Y Indians of his province: 

But, gentlemen, so long as [the] title 
question is not dealt with, every Indian 
in British Columbia feels that he has 
been tricked and he never will be satis
fied . ... Let us say that it be dealt 
with by the Supreme Court of Canada. 
That is as far as we can go now. We 
used to go to the privy council, but' 
that is not possible now. Once again, 
I want to say this: if that is done., 
it would show the good faith of the 
government and it will convince the 
Indians of British Columbia today that 
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the government is anxious to do what 
is just and fair • ••• If the case is 
lost, that would be settled once and 
for all; if we win, then you will have 
to de~l with us. 8 

Kelly's speech foretold there-emergence of land claims as a 

priority of B.C. Indian politics, but the responsibility for pressing 

forward with the issue in the 1960's would devolve upon a new generation 

of leaders. With the new generation of spokesmen came new organizations. 

The Aboriginal Native Rights Committee of the Interior Tribes of British 

Columbia came to prominence during the hearings of the 1959-1961 Parlia-· 

mentary Joint Committee on Indian Affairs, where George Manuel presented 

the traditional demand for a judicial reference on the aboriginal rights 

issue. 9 The Nishga Tribal Council, formed in 1955 and led by Frank 

Calder, was also reviving the aboriginal rights claims espoused by their 

people since the 1890's.10 

In 1961 the Joint committee repeated the recommendation made by 

the previous Joint committee a decade earlier, that an Indian Claims 

Commission be established in Canada. This time, however, the Minister 

of Citizenship and Immigration for the Diefenbaker government, Ellen 
, 

Fairclough, was receptive to the proposal and initiated discussions with 

the Department of Justice with the objective of drafting legislation. ll 

In recommending the creation of a claims commission, the Joint 

Committee made particular reference to two long-standing claims which 
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remained highly contentious even a f t e r  many attempts t o  s e t t l e  them by 

negotiations, special  investigations,  commissions, court actions, and the President of the St.  Lawrence Seaway Authority, about the 

legis la t ion - the Oka dispute and the Br i t i sh  Columbia land question.12 valuation of land which, i n  the Minister's opinion, was unreasonable i n  

However, by 1961 a t  l ea s t  two other claims had received public a t tent ion som instances.16 In te res t  i n  t h i s  matter resulted i n  the Department's 

engagement of the firm of WarnockBersheyCompany Limited t o  present a 

against the St.  Lawrence Seaway Authority, would be negotiated through- 

out  the 1960's with l i t t l e  reference t o  developments i n  respect of the offer.17 

course of action by the government, and urged instead tha t  lega l  action 

. , be taken i n  the form of a re fer ra l ,  t o  the Supreme Court of Canada, of 

As a r e su l t  of an Order i n  Council dated 16 September 1955, a the .question of whether the Indians' r igh ts  could be violated a s  had 

allegedly occurred i n  the expropriation. The Minister of Citizenship 

associated with the construction of the S t .  Lawrence Seaway, pursuant t o  and Immigration replied tha t  be would put the matter before the cabinet 

but t h a t  h e  could make no fur ther  commitment. A second suggestion by 

posit ion of the band was rejected by the Minister. 
18 

received advice t o  the e f f e c t  t h a t  there was no legal recourse against  . . 
the expropriation,14 the band embarked upon a course of opposition which Upon fa i lure  t o  e n l i s t  the support of the federal  government for  

included both l i t i g a t i o n  and negotiation. legal  action t o  challenge the expropriation, the Caughnawaga Band i n i t i a -  

ted independent lega l  action through the law firm of Caregnon, colas and 

r 
While many band members opposed the expropriation and prepared t o  Provost. l 9  , An application f o r  an injunction against the st.  Lawrence 

contest  it, 'settlement of various individual claims began i n  1956.15 I n  Seaway Authority was rejected by theQuebec Superior Court i n  1957, and /i 

an appeal t o  thedQuebec court  of Appeal was equally unsuccessful. 
2 0  

iduals,  the Minister of Citizenship and Immigration expressed concern t o  

While the Band Council fought the government's r i gh t  t o  expropriate 

the Indians' Reserve land, many individuals continued t o  accept compen- 
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remained highly contentious even after many attempts to settle them by 

negotiations, special inves'tlgations, comniissions, court actions, and 

legislation the aka dispute and the British Columbia land question. 12 

However, by 1961 at least two other claims had received public attention 

of more recent origin. One of these, the claim of the Caughnawaga Band 

against the St. Lawrence Seaway Authority, would be negotiated through-

out the 1960's with little reference to developments in respect of the 

establishment of an Indian Claims Commission, while the other - the 

Blackfoot claim - would be very closely associated with. those develop. 

ments .. 

As a result of an Order in Council dated 16 September 1955, a 

portion of the Caughnawaga Indian Reserve was expropriated for purposes 

associated with the construction of the St. Lawrence Seaway, pursuant to 

Section 35 of the Indi.cin Act, Section 18 of the St. LCMrence SeCMay Act, 

and the Exppoppiation Act. 13 Prior to the Order in Council, the Band 

Council voted against the.. surrender of any reserve lands. Despite having 

received advice to the effect tha.t there was no legal recourse against 

the expropriation,14 the band embarked upon a course of opposition which 

included both litigation and negotiation. 

While many band members opposed the expropriation and prepared to 

contest it, settlement of various individual claims began in 1956. 15 Tn 

June of ~hat year, after having reviewed the compensation being given indiv-

iduals, the Minister of Citizenship and Immigration expressed concern to 
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the President of the St. Lawrence Seaway Authority, about the 

valuation of land which, in the Minister's opinion, was unreasonable in 

some instances. 16 Interest in this matter resulted in the Department's 

engagement of the firm of Warnock He:rshey Company Limited to present a 

second appraisal which apparently led to an increase in the original 

offer .17 

The Caughnawaga Band Council was not entirely satisfied with this 

course of action by the government, and urged instead that legal action 

be taken in the form of a referral, to the Supreme Court of Canada, of 

the ,question of whether the Indians' rights could be violated as had 

allegedly occurred in the expropriation. The Minister of Citizenship 

and Immigration replied that 1;1e would put th.e matter before the cabinet 

but that he could make no further commitment. A second suggestion by 
, 

the Council that a Royal Commission be established to investigate t1;1e 

position of the band was rejected by the Minister. 18 

Upon failure to enlist the support of the federal government for 

legal action to challenge the expropriation, the Caughnawaga Band initia-

ted independent legal action through the law firm of Caregnon, Colas and 
, 

Provost.1 9 An application for an injunction against the St. Lawrence 

Seaway Authority was rejected by the. Quebec Superior Court in 1957, and 
!i 

an appeal to the'Quebec Court of Appeal was equally unsucCessful. 20 

While the Band Council fought the government's right to expropriate 

the Indians' Reserve land, many individuals continued to accept compen-
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sation for  t h e i r  l o t s  from the  st. Lawrence Seaway Authority.21 BY 

August 1956, seventy-five per cent of the cases had b e e n : ~ e t t l ~ d , ~ ~  and the I.A.B. act ing a s  an interested observer. 28  The intention of the 

in  early 1957, the Attorney-General of Canada took a c t i o n  against  those Seaway Authority w i t h  regard t o  compensation, a s  expressed by t h e i r  

individuals who had yet  t o  vacate homes on land which had been expropria- s o l i c i t o r  i n  1963, involved a plan f o r  the return of t ha t  portion of the 

ted. Once again, an appeal by the band ~ h u s  on 6 March 1957, land which was only temporarily expropriated, and monetary compensation 

the Seaway Authority obtained a w r i t  t o  ev ic t  the s i x  remaining Indians.24 

one hundred per cent of the value of expropriated land belonging t o  the 

band a s  a whole.29 A similar offer was acceptable t o  the St.  Regis Band 

which had s imilar  claims, but the Caughnawaga Band found it unacceptable. 3 0 protest  i n  the form of a 1958 resolution which contended tha t  the lands 

of t he  Caughnawaga Reserve had never been ceded, sold,  o r  surrendered, 

In 1967 the band formed the 'St. Lawrence Seaway ~xpropr i a t ion  

Settlement Committee' and received Indian Affairs funding t o  prepare f o r  

fur ther  negotiations. 31 By January 1968, the Committee had submitted 

The next s tep  i n  the Caughnawaga Band's pro tes t  took the form of a br ie f  t o  the Seaway Authority, claiming eleven and one-half million 

a campaign i n  which pet?tions were delivered t o  the United N a t i ~ n s . ~ ~  dol lars  a s  compensation f o r  land and damages.32   he band sought the 

ac t ive  support of the federal  government, but  the Minister responsible 

of New York, published a book en t i t l ed  !l'he Caughnmaga Indians and the for  Indian Affairs maintained a posit ion of neutral i ty .  3 3  

St. Lawrence Seaway, in  which he argued the case and documented h i s  nego- 

t i a t ions  w i t h  the g o v e ~ n m e n t . ~ ~  These e f fo r t s  may have had some value An agreement representing the f i r s t  phase of settlement was 

a s  publicity f o r  the claim but resul ted i n  no concrete developments. finally reached on 18 ~ u g u s t  1969, a s  the band accepted $862,210 i n  

I 

Seeing no prospect of reaching an agreement with the band, the settlement regarding damages continued u n t i l  17 March 1973, when the 

Director of Indian Affairs decided, i n  1960, t h a t  h i s  Department,should ~ ~ n d  council passed a resolution accepting the Seaway Authority's offer  ! 

withdraw from negotiations, and fo r  the remainder o f t h e  d e ~ a d ~ . ~ e ~ o t i a -  of a final se t t le&nt  of a l l  remaining claims i n  the amount of $1-56 

t ions were conducted by the Seaway Authority and the band d i rec t ly ,  with 

e i the r  side of the seaway canal. . . . 142 

* * * * *  

- 140 -

sat ion for their lots from the St. Lawrence Seaway Authority.2! By 

August 1956, seventy-five per cent of the cases had beensettled,22 and 

in early 1957, the Attorney-General of Canada took action against those 

individuals who had yet to vacate homes on land which had been expropria

ted. Once again, an appeal by the band failed. 23 Thus on 6 March 1957, 

the Seaway Authority obtained a writ to evict the six remaining Indians.2~ 

In spite of defeat in the courts, the Band,Council continued its 

protest in the form of a 1958 resolution which contended that the lands 

of the Caughnawaga Reserve had never been ceded, sold, or surrendered, 

and that they belonged to the band as a whole. 25 Further legal action, 

however, appeared to offer few opportunities. 

The next step in the Caughnawaga Band's protest took the form of 

a campaign in which petitions were delivered to the united Nations. 26 

In 1961, an international lawyer employed by the band, Omar Z. Ghobashy 

of New York, published a book entitled The Caughnawaga Indians and the 

St. LCMpence SeCMay, in which he argued the case and documented his nego

tiations with the government. 27 These efforts may have had some value 

as publicity forth'e claim but resulted in no concrete developments. 

Seeing no prospect of reaching an agreement with the band,the 

Director of Indian Affairs decided, in 1960, that his Department, should 

withdraw from negotiations, and for the remainder of the decade 'negotia-' 

tions were conducted by the Seaway Authority and the band directly, with 
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the I.A.B. acting as an interested observer. 28 The intention of the 

Seaway Authority with regard to compensation, as expressed by their 

solicitor in 1963, involved a plan for the return of that portion of the 

land which was only temporarily expropriated, and monetary compensation 

to the band equal to ten per cent of the total individual claims plus 

one hundred per cent of the value of expropriated land belonging to the 

band as a whole. 29 A similar offer was acceptable to the St. Regis Band 

which had similar claims, but the Caughnawaga Band found it unacceptable. 3D 

In 1967 the band formed the 'St. Lawrence Seaway Expropriation 

Settlement Committee' and received Indian Affairs funding to prepare for 

further negotiations. 3! By January 1968, the Committee had submitted 

a brief to the Seaway Authority, claiming eleven and one-half million 

dollars as compensation for land and damages. 32 The band sought the 

active support of the federal government, but the Minister responsible 

for Indian Affairs maintained a position of neutrality.33 

An agreement representing the first phase of settlement was 

finally reached on 18 August 1969, as the band accepted $862,210 in 

cash and 545 acres of land valued at $1,142,969. 34 Negotiations for 
, 

settlement regarding damages continued until 17 March 1973, when the 

Band council passed a resolution accepting the Seaway Authority's offer 

> 
of a final settlement of all remaining claims in the amount of $1.56 

million in cash and the return of 250 acres of expropriated land on 

either side of the seaway canal. 35 

. . . 142 

* * * * * 



- 142 -

On 25 October 1960, the Black£oot Band £iled a Petition of Right 

in the Exchequer Court of Canada, allegin'g several injustices in the 

administration o£ its funds and lands. The band claimed that it was owed 

arrears on money promised in Treaty 7 for ammunition purposes; that 

reserve land had been sold at improvident prices; and, that in many other 

instances their affairs had 'been mismanaged. 36 The claim for arrears of 

ammunition money attracted the greatest interest and offered the best 

hope for a settlement. 

According to Treaty 7 o£ 1877, th,e Black£oot, Blood, Peigan, 

Sarcee, and Stony Bands were to share in the distribution of two 

thousand dollars worth o£ ammunition annually. The proportion due'to 

each band could be expended for other purposes but only with the consent 

of the'band. 37 

In 1884, there were growing fears that the "unsettled state'l.! of the 

Indians, as perceived by 'Indian Affairs officials, might lead to a general 

uprising. An amendment to the Indian Act in April of that year authorized 

the Superintendent General of Indian Affairs to prohibit the sale or gift 

of ball cartridge or fixed ammunition to Indians of Manitoba and the North

west Territories. 38 A subsequent or<;ler of the Superintendent General put 

the prohibition into effect in August, 1885. In the wake of the Riel 

Rebellion, there were reports that certain bands were in possession of 

large quantities of ammunition, and it was still feared that the Indians 

might involve themselves in a general uprising. It seems that the govern-

• • • 143 

- 143 -

ment later resumed partial allocation of the ammunition promised, only to 

discontinue it once again in 1913. Although there is evidence to suggest 

that recommendations were made as early as 1882 concerning goods to be 

provided in lieu of the ammunition, there was no evidence of an agreement 

or consent o£ the Indians on this matter. 39 

There was some concern among Indian Affairs officials that this 

ammunition claim might be successful i£ pursued through the courts, and 

therefore, an out-o£-court settlement was considered. 40 The statement 

of defence, meanwhile, asserted that the 1885 Order o£ the Superintendent 

General had made the distribution o£ ammunition illegal, that the Indians' 

consent, expressed or implied, had been obtained, and that expenditures on 

direct relief subsequent to the termination o£ ammunition distributions 

far exceeded the amounts promised under the Treaty provision in question. 41 

Soon a£ter the government £iled this statement of de£ence, on 28 

April 1961, the proposal for an Indian Claims Commission was apparently 

receiving sufficient attention that the claimants decided to postpone 

£urther legal action in the hope that a positive alternative to the courts 

would be forthcoming. 42 It was to be a long postponement. 

The first draft of legislation to establish an Indian Claims Com

mission in Canada was completed within the Indian Affairs Branch of the 

Department of Citizenship and Immigration and then modified, during the 

winter of 1961-1962, as a result of consultation between senior o£ficials 
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of that Department and the Department of Justice. 43 By 6 February 1962, 

the respective Ministers,Ellen Fairclough and E.D. Fulton, had signed a 

Memorandum to Cabinet recommending introduction of the bill in Parlia-

ment. 44 The cabinet asked for further consideration of some issues., but 

by March had given approval in principle to an amended version. 45 Sever-

al details remained to be conSidered, but in the meantime Prime Minister 

John Diefenbaker used the occasion of his nomination speech for the 1962 

general election to annOWlce his intention to introduce. the legislation 

in the fall. 46 

Diefenbaker was returned to office in the 1962 election but with 

only a precarious minority government. Before the Indian claims legis-

lation could be introduced, however, the government was defeated in the 

House of Commons on 5 February 1963. In the subsequent April election 

Lester B. Pearson led the Liberals back into power, falling just a few 

seats short of a majority. 

The proposals which had been under consideration by the Conserva-

tives were similar in many respects to the American legislation. An 

Indian Claims Commission of three members would be established to hear 

a broad range of claims. The expected life of tlle Commission would be 

ten to fiften years, with a cut-off date of five years for filing claims. 

The Statute of Limitations would not apply, strict evidentiary rules 

would not be followed, and the Commission would make its own rules· of 

procedure. 4 7 
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In two important respects the proposals differed from the American 

legislation. Whereas many American claims had involved questions of the 

adequacy of terms of various treaties, a fundamental principle of this 

and subsequent Canadian proposals was that the treaty terms would not be 

subject to renegotiation or review. Among the more difficult questions 

to be decided was whether the I.C.C. would make binding decisions. Ini-

tial proposals to this effect were altered so that the Commission would 

simply make recommendations to Parliament concerning decisions and 

awards. 48 

Aside from stipulations that treaties would not be renegotiated 

(which was not expected to be controversial) and that claimants must be 

Indians as defined by the Indian Act (thus excluding Metis claims), the 

range of claims which could be considered was very broad. Claims based 

on pre-Confederation events,' as far back as 1763 would have been allowed, 

and there was some discussion of whether any such limiting date was 

necessary.49 

While in opposition, the Liberal caucus had supported the prin-

ciple of an Indian Claims Commission and when th~y formed a government in 
, 

1963 the effort to bring a bill before Parliament was renewed. However, 

the new Minister of Citizenship and Immigration, Guy Favreau, wanted a 

more thorough study of the American legislation and accordingly arranged 

a visit to Washington for the Director of the LA.B. and other o£ficers 

of the I.A.B. and the Department of Justice, in September of 1963. 50 
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The Canadian delegation found no consensus on the effectiveness 

of the U.S .  claims process, bu t  was c lear ly  impressed by the number of Appeal Court would be composed of judges of the Exchequer Court. 

. . 
issues which needed at tent ion before effective Canadian legis la t ion 

could be drafted. 51 Shortly a f t e r  they returned, however, ~ a v r e a u  to ld  The proposed Commission would have jurisdiction t o  hear claims 

the House of Commons t h a t  leg is la t ion  would be introduced soon. 52 TWO concerning the taking of land without the extinguishment of aboriginal 

in te res t ;  disposal of reserve lands without compensation o r  w i t h  uncon- 

scionable consideration; f a i lu re  t o  discharge obligations of t r ea t i e s  O r  

The Liberal administration had mde  two very s ignif icant  changes other agreements; improper use of t r u s t  funds; and, f a i lu re  of  the Crown 

t o  the proposals which had been developed by the Tories, both of which t o  a c t  f a i r l y  and honourably w i t h  the Indians. These categories again 

excluded the possibi l i ty  of renegotiating t r ea t i e s .  claims could be 
would have brought the leg is la t ion  closer t o  the American model. Under 

B i l l  C-130, the I.C.C. would actual ly  render decisions, ra ther  than make brought by bands only, not individuals o r  regional organizations, and 

only claims against  the  federal  government would be heard.  re-confed- 

settlements bu t  would not be able t o  use this power t o  a l t e r  settlements eration claims would be allowed, dating back t o  the date of the asswop- 

t ion  of authority of the Crown i n  respect of any area of the country- 
5 4 

without throwing the e n t i r e  process i n t o  doubt. A similar power of the 

~ f t ~ ~  first reading, 'copies of the b i l l  were sent  t o  a l l  Indian 

A second change ffom the e a r l i e r  proposals was the provision for  

strutted t o  encourage discussion of the proposal. 55 In June 1964, the 

side t o  the Exchequer Court and the Supreme Court. Appeals concerning 

the unreasonableness of an award, o r  the f a i lu re  t o  'cpant an award, could ~ ~ d i ~ ~  Council, an organization formedin 1960 t o  attempt t o  represent 

be taken t o  a new Indian Claims Appeal Court, t o  be created concurrently xndians at a national level .  The r e su l t  of t h i s  consultation Process was 

w i t h  the  Indian Claims Comission. The new court  was considered necess- 

was brought before Parliament again i n  1965. 56 

bo* such a s  the I.C.C. which would have no s t r i c t  rules  of evidence o r  , 

w i t h  a concrete proposal f i na l ly  i n  f ront  of the Indian People and 

the H~~~~ of Commons, the government was qui te  naturally reluctant t o  
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The Canadian delegation found no consensus on the effectiveness 

of the u.s. claims process, but was clearly impressed by the number of 

issues Which needed attention before effective can~dian legislation 

could be drafted. 51 shortly after they returned, however, Favreau told 

the House of Commons that legislation would be introduced soon. 52 Two 

months later, on 14 December 1963, Bill C-130 was given first reading. 53 

The Liberal administration had made two very significant changes 

to the proposals which had been developed by the Tories, both of which 

would have brought the legislation closer to the American model. Under 

Bill C-130, the I.C.C. would actually render decisions, rather than make 

recommendations. Parliament would still have to appropriate funds for 

settlements but would not be able to use this power to alter settlements 

without throwing the entire process into doubt. A similar power of the 

American Congress was ri~ver employed during, the life of their Commission. 

A second change from the earlier proposals was the provision for 

an appeal process. Questions of jurisdiction could be appealed by either 

side to the Exchequer Court and the Supreme Court. Appeals concerning 

the unreasonableness of an award, or the failure to grant an award, could 

be taken to a new Indian Claims Appeal Court, to be crea,ted' concurrently 

with the Indian Claims- Connnission. The -new court was considE:!:red-necess-

ary because, the Exchequer Court would not be able to hear appeals, from a 

body such as the I.C.C. which ,would have no strict rules of evidence or 

principles of law upon which an appeal could be based. The Indian Claims 
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Appeal Court would be composed of judges of the Exchequer Court. 

The proposed Commission would have jurisdiction to hear claims 

concerning the taking of land without the extinguishment of aboriginal 

interest; disposal of reserve lands without compensation or with uncon-

scionable consideration. failure to discharge obligations of treaties or 

other agreements; improper use of trust funds; and, failure of the Crown 

to act fairly and honourably with the Indians. These categories again 

excluded the possibility of renegotiating treaties. Claims could be 

brought by bands only, not individuals or regional organizations, and 

only claims against the federal government would be heard. Pre-Confed-

eration claims would be allowed, dating back to the date of the as sump-

tion of authority of the Crown in respect of any area of the country.54 

After first reading, 'copies of the bill were ,sent to all Indian 

bands and Indian organizations for comment, and field personnel were in-

structed to encourage discussion of the proposal. 55 In June 1964, the 

government funded a conference on the subject organized by the National 
, 

Indian Council, an organization formed ,in 1960 to attempt to represent 

Indians at a national level. The result of this consultation process was 

that approximately 300 sutimissions were considered before the legislation 

was brought before Parliament again in 1965.
56 

With a concrete proposal finally in front of the Indian people and 

the House of Commons, the government was quite naturally reluctant to 
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enter i n to  negotiations concerning any par t icu lar  claim. In the case of 

Treaty 7 amunition claim t h i s  reluctance was reinforced by the f a c t  
on the order paper, t h i s  ti& because Parliament was dissolved when the 

Pearson government decided t o  seek a new mandate from the electorate.  t ha t  the Blackfoot Band's claim had not been withdrawn from the courts. 

Thus, when the Blood Band pressed for  re'sumption of the a m m i t i o n  pay- 

ments i n  the winter of 1963-1964,, no action was taken..57 Clearly it was court decision i n  the f a l l  of 1965 (Regina us. White and Bob) focused 

a case which would have been well sui ted t o  the proposed claims process. a t tent ion on the aboriginal t i t l e  question and prompted B.C. Indian 

Similarly, when Erik Nielsen, M.P., suggested t h a t  t r ea t i e s  should be organizations t o  ask for  a delay i n  the e f fo r t s  t o  create an Indian 

negotiated i n  the Yukon and 'par t s  of the Northwest Ter r i to r ies ,  it was Claims Conmission. 

considered prudent t o  leave the issue t o  the Indian Claims Comission t o  

decide, once it was e ~ t a b i i s h e d . ~ ?  White and Bob were Indians convicted by the Magistrates Court i n  

Nanaimo for  k i l l i n g  six deer i n  violat ion of provincial game laws. The 

Consideration of the many b r i e f s  from Indian organizations and case was featured i n  the newspaper Native Voice, which since 1946 had 

bands and from other interested bodies resulted i n  a d e l a y o f e i g h t e e n  been the organ for  the Native Brotherhood of Br i t i sh  Columbia. Funds 

months before the b i l l  was reintroduced t o  Parliament on 21 June 1965, fo r  fur ther  legal action were raised by the  Brotherhood and by a new 

a s  B i l l  C-123. Sever+ amendments had been made, including a provision organization, the Vancouver Island Tribal Federation. Vancouver lawyer, 

t h a t  one of ' f ive comhisdioners wouldbe an Indian, a provision .for f in -  Thomas R. Berger, won the a&eal before the county court on the  grounds 

ancial  ass is tance t o  claimants, and a n  extension o f  the, t ime l i m i t  f o r  t ha t  an 1854 document signed by the Hudson's Bay Company and the Indians 

f i l i n g  a claim, from ti70  years t o  three. - .  ~6 second -reaalnp,,the gin- of southern Vancouver Is land was a t rea ty  which granted Indian hunting 

i (s ter  of Citizenship ana Inmigration, J .R .  Nicholson, assured the House r igh t s  on unoccupied lands and a l so  t h a t  aboriginal r igh ts  had never 

been extinguished. On appeal by t h e  Province of Br i t i sh  Columbia, the 

claim has been determined", and tha t  it would be able t o  hear the B.C. B.C. Court of Appeal again ruled i n  favour of t&e two ~nd ians .  Three of 

I 

aboriginal t i t l e  questione5' Whether, hoi3ever. it would li8ve.been able the f ive justices accepted the argument concerning hunting r igh ts  under 

t o  hear the argument concerning the alleged f a i l u r e t o  extinguish abor- the 1854 t r ea ty ,  while one concluded tha t  aboriginal r ights  existed and 

ig ina l  t i t l e  i n  B.C. was d ~ , & t f u l , ~ O  and consequently Indian organizations had never been ex'tinguished. When, i n  1965, this decision was appealed 

of t h a t  province remained skeptical. Again, a s  i n  1963, t h i s  b i l l - d i e d  t o  the Supreme, Court of Canada, the acqui t ta l  was again upheld, but on 

the basis  of t rea ty  r igh ts  alone. The Supreme Court was s i l e n t  on the . . . 149 
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enter into negotiations concerning any particular claim. In the case of 

Treaty 7 annnunition claim this reluctance was reinforced' by the fact 

that the Blackfoot Band's claim had not been withdrawn from the courts. 

Thus, when the Blood Band pressed for re-sumption of the ammunition pay

ments in the winter of 1963-1964-, no action was taken. 57 Clearly it was 

a case which would have been well suited to the proposed claims process. 

Similarly, when Erik Nielsen, M.P., suggested that treaties should be 

negotiated in the Yukon and parts of the Northwest Territories, it was 

considered prudent to leave the issue to the Indian -Claims' Conunission to 

decide, once it was established. 58 

Consideration of the niariybriefs from Indian organizations and 

bands and from other interested bodies resulted in a delay-of eighteen 

months before the bill was reintroduced to parliament on 21 June 1965, 

as Bill C-123. Several, amendments had been made, including a provision 

that one of 'five cOmInissioners'would'be an 'Indian, a provi's'ion 'for fin-

ancial 'assistance -to cla¥nants, and <an eXtension ,of the 'time ,limit for 

filing a claim, from two years to three. At' second reading, the Min-

fster of Citizenship and Immigration, J.R. Nicholson, assured the House 

of COlDlllOns "that the Commission itselU will-goon until the last 

claim has been deteimined", and that i twotild be able to hear the B. C. 

aboriginal title question. 59 Whether, however, it would have been able 

to hear the argument concerning the alleged failure to extinguish. abor

iginal title in B.C. was doubtful,GO and consequently Indian organizations 

of that province remained skeptical. Again, as in 1963, this bill died 
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on the order paper, this time because Parliament was dissolved when the 

Pearson government decided to seek a new mandate from the electorate. 

Before the legislation could be brought before the new Parliament, a 

court decision in the fall of 1965 (Regina VB. White and Bob) focused 

attention on the aboriginal title question and prompted B.C. Indian 

organizations to ask for a delay in the efforts to create an Indian 

Claims commission,. 

White and Bob were Indians convicted by the Magistrates Court in 

Nanaimo for killing six deer in violation of provincial game laws. The 

case was featured in the newspaper Native Voice, which since 1946 had 

been the organ for the Native Brotherhood of British Columbia. Funds 

for further legal action were raised by the Brotherhood and by a new 

organization, the Vancouver Island Tribal Federation. Vancouver lawyer, 

Thomas R. Berger, won the appeal before the county court on the grounds 

that an 1854 document signed by the Hudson's Bay Company and the Indians 

of southern Vancouver Island was a treaty which granted Indian hunting 

rights on unoccupied lands and also that aboriginal rights had never 

been extinguished. On appeal by the Province of British Columbia, the 

B.C. Court of Appeal again ruled in favour of th,e two Indians. Three of 

• the five justices accepted the argument concerning hunting rights under 

the 1854 treaty, while one concluded that aboriginal rights existed and 

had never been e~tinguished. When, in 1965, this decision was appealed 

to the Supreme Court of Canada, the acquittal was again upheld, but on 

the basis of treaty rights alone. The Supreme Court was silent on the 
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question of aboriginal r ights ,  with the r e su l t  t ha t  once again, a judicial  

resolution of the issue had eluded the I n d i a n ~ r g a n i z a t i o n ~ . ~ ~  The d i f f i cu l t i e s  of creating a single organization which would 

represent B.C. Indians and which would possess the s t a b i l i t y  and leader- 

Although the court actions on White &d Bob had, ultimately, fa i ied ship necessary t o  carry out  neqotiations on such an important issue 

t o  resolve the question of aboriginal r ights ,  they had succeeded in bring- proved t o  be insurmountable. The divers i ty  of Indian cul tures  and 

in9 the issue t o  the at tent ion of the federal  government a t  a time when 

p o l i t i c a l  organizations with varying degrees of support from region t o  

claims. Arthur ~ a i n g ,  ~ i n i s t e r  of Northgrn A f f a i ~ s  and ~ a t u r a l  Resources, region. The Confederation of the Native Tribes of Br i t i sh  ~ o l u n h i a  

announced t h a t  the government would pay the court costs  of the case and attempted, from 1965 t o  1968, t o  create  a basis  for neqotiations but 

fa i led,  and disbanded. It was replaced by a coal i t ion of leaders of '  

t h a t  a t  l ea s t  seventy-five per cent of the Indians of the province could the f ive  most prominent organizations, the Nishga ~ r i b a l  council, the 

be represented by a s ingle  o r g a n i ~ a t i o n . ~ '  In the meantime, the Indian 

Claims Comission leg is la t ion  which had been introduced twice t o  Parlia- Brotherhood, the West Coast Allied Tribes, and the ~ a t i v e    rot her hood 

of Br i t i sh  Columbia. This e f f o r t  a l so  f a i l e d  t o  produce an effect ive 

Brotherhood. organization for  claims negotiations. 65  

~h~ government remained committed t o  the principle of a Claims 

Claims Commission would not have jurisdiction t o  hear claims against the comission though 1968, and was probably aware t h a t  it could not wait 

provinces, and because there was some dispute a s  t o  whether t h e i r  claim longer for  posit ive developments i n  B.C. without risking a l l  cred- 

was against B.C. o r  against  Canada, the aboriginal r igh ts  question should i b i l i t y .  l a t e  as  December, 1968, the new Minister, Jean ~ h r k t i e n ,  

be se t t l ed  by d i r ec t  negotiation before the I.C.C. b i l l  became law. Some 

Indian Affairs and Jus t ice  o f f i c i a l s  who had been involved for  several  

years i n  draf t ing the leg is la t ion  did not share the view t h a t  the.commis- 

sion would lack jur isdict ion t o  s e t t l e  the B.C. aboriginal t i t l e  ~ l t h ~ ~ ~ h  r$r&tiengs statement t h a t  the Indian claims policy was 

but the government Greed  t o  negotiate the matter before reintroducing the in the hands of a committee of the Cabinet may have seemed of l i t t l e  

I.C.C. b i l l .  significance at the time, it does of fe r  some clues concerning the s h i f t  
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question of aboriginal rights, with the result that once again, a judicial 

resolution of the issue had eluded the Indian organizations. 61 

Although the court actions on White and Bob had, ultimately, failed 

to resolve the question of aboriginal rights, they had succeeded in bring

ing the issue to the attention of the federal government at a time when 

there was considerable pressure for government initiatives to. resolve -Indian 

claims. Arthur Laing, Minister of Northern Affairs and Natural Resources, 

announced that the government would pay the court costs of the case and 

would be prepared to enter negotiations on the claim, provided, however, 

that at least seventy-five per cent of the Indians of the province could 

be represented by a single organization. 62 In the meantime, the Indian 

Claims Commission legislation which had been introduced twice to Parlia-

ment 'since 1963, would be delayed at the request of the B.C. Native 

Brotherhood. 63 

Some of the B.C. Indian leaders believed that because the proposed 

Claims Commission would not have jurisdiction to hear claims against the 

provinces, and because there was some dispute as to whether their claim' 

was against B.C. or against Canada, the aboriginal rights question should 

be settled by direct negotiation before the I.C.C. bill became law. Some 

Indian Affairs and Justice officials who had been involved for several 

years in drafting the legislation did not share the view that theCommis-

sion would lack jurisdiction to settle the B.C. aboriginal title claimS,S" 

but the government agreed to negotiate the matter before reintroducing the 

I.C .C. bill. 
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The difficulties of creating a single organization which would 

represent B.C. Indians and >hich would possess the stability and leader-

ship necessary to carry out negotiations on such an important issue 

proved to be insurmountable. The diversity of Indian cultures and 

interests in the province had always been reflected in a plurality of 

political organizations with varying degrees of support from region to 

region. The Confederation of the Native Tribes of British Columbia 

attempted, from 1965 to 1968, to create a basis for negotiations but 

failed, and disbanded. It was replaced by a coalition of leaders of' 

the five most prominent organizations, the Nishga Tribal Council, the 

Southern Vancouver Island Tribal Federation, the North American Indian 

Brotherhood, the West Coast Allied Tribes, and the Native Brotherhood 

of British Columbia. This effort also failed to produce an effective 

organization for claims negotiations. 55 

The government remained committed to the principle of a Claims 

C01l1lDission through 1968, and was probably aware that it could not wait 

:much longer for positive developments in B.C. without risking all cred-

ibility. As late as December, 1968, the new Minister, Jean Chretien, 

was assuring the House of Commons that legislation was being considered 

, • . ff' 66 
by the Cabinet Committee on Health, Welfare and Soc~al A a~rs. 

Although yhretien's statement that the Indian claims policy was 

in the hands of a committee of the Cabinet may have seemed of little 

significance at the time, it does offer some clues concerning the shift 
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i n  policy which was taking place. Pierre E l l i o t  Trudeau had been sworn 

i n  a s  Prime Minister on 19 April 1968, and a l m ~ s t ' i k n e d i a t e l ~  cal led an department responsible for  Indian a f fa i r s .68  A major review of basic 

election i n  which h i s  Liberal government was returned with a comfortable 

majority. One of the immediate effects  of the change i n  leadership from was in  process, and would resu l t  i n  the controversial White Paper i n  

Pearson t o  Trudeau was a change i n  the process by which policy was formed June 1969. In the meantime, the e f f o r t s  within the Department of Indian 

of 1968-1969. 

methods whereby senior departmental o f f i c i a l s  developed very specif ic  

Proposals which were then e i t h e r  approved., amended, o r  rejected by Cabinet. 

Instead, Cabinet Connhittees were given very substant ia l  background infor- 

mation on issues,  and several  policy options. The new system has been ie ty ,  including amendment of the British North America Act and repeal of 

[Nlo committee i s  presented with a simple 
"yes or .  no" choice on any proposal. Instead, 
ministers'iire f o r  the f i r s t  time involved i n  would be made t o  place Indians on equal footing with other ~anad ians ,  i n  
the actual  shaping of po l ic ies  outside t h e i r  
own departments. A minister can no longer 
simply tell '  h i s  colleages what he proposes t o  
do; he must 'share a l l  h i s  background material  en t  with this l i b e r a l  concept of equality,  Indian claims were considered 

with them and l e t  them know the various op- 
t ions,  enabling them t o  recornend changes o r  
a l ternat ive courses. 6 7  

emphasize special  r igh ts  o r  special  s t a tus  within the  society: 

[Aboriginal r igh ts  claims1 are  so general 
and undefined tha t  it i s  not r e a l i s t i c  t o  
think of them a s  specif ic  claims capable of 
remedy excepfthrough a policy and Program 
t h a t  w i l l  end in jus t ice  t o  Indians a s  members 
of the Canadian community . . . . 
The terms and ef fec ts  of the t r e a t i e s  ... 
a r e  widely misunderstood. A plain reading of 
the words used i n  the t r e a t i e s  reveals the 
limited and minimal promises which were in-  
cluded i n  them ... . The significance of the 

t o c a b i n e t  (Privy Council Office and Prime Minister 's  Office) a s  b y t h e  t r e a t i e s  i n  meeting the economic, educational, 
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in policy which was taking plilce. Pierre Elliot Trudeau had been sworn 

in as Prime Minister on 19 April 1968, and almost 'immediately called an 

election in which his Liberal government was returned with a comfortable 

majority. One of the immediate effects of the change in leadership from 

Pearson to Trudeau was a change in the process by which policy was formed 

in all areas of government activity, including Indian Affairs. 

The principal thrust of Trudeau's approach was to depart from the 

methods whereby senior departmental officials developed very specific 

proposals which were then either approved, amended, or rejected by Cabinet. 

Instead, Cabinet Committees were given very substantial background infor-

mation on issues, and several policy options. The -new system has been 

described by Radwanski, in his book Trudeau: 

[N]o com,mittee is presented with a simple 
"yes 'or· no" -choice on any proposal. Ins tead, 
ministers. \-ire for the first ,time involved in 
the actual shaping of policies outside their 
own departments. A minister can no longer 
simply tel! his colleages what he proposes to 
do; he must 'share all his background material 
with them and let them know the various op
tions, enabling them to recommend changes or 
al ternati ve· courses. 67 

Extensive policy reviews were conducted in '.many areas, and- the 

incremental changes generally recommended by bureaucratic structures 

were questioned. As Professor SallY Weaver has noted,the application 

of this new process to Indian Affairs policy resulted in some dramatic 

departures, as decisions came 'to be influenced as much by '?-gencies close 

to Cabinet (Privy Council Office and Prime Minister's Office) as by the 
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department responsible for Indian affairs .68 A major review of basic 

philosophy, centred around proposals for a revision to the Indian Act, 

was in process, and would result in the controversial White Paper in 

June 1969. In the meantime, the efforts within the Department of Indian 

Affairs and Northern Development 'to modify the I.e.c. Bill, which 

had been ongoing since 1961, were suspended, apparently, in the winter 

of 1968-1969. 69 

The White Paper on .Indian Affairs of June 1969, proposed a 

fundamental change in the relationship of Indian people to Canadian soc-

iety, including amendment of the British North America Act and repeal of 

the Indian Act to eliminate legal distinctions between Indians and other 

citizens. The Indian Affairs Branch would be phased out and an effort 

would be made to place Indians on equal footing with other Canadians, in 

terms of government services, property rights, and legal status. Consist-

ent with this liberal concept of equality, Indian claims were considered 

to be of only limited significance, at least in so far as they tended to 

emphasize special rights or special status within the society: 

[Aboriginal rights claims] are so general 
and undefined that it is not realistic to 
think of them as specific claims capable of 
remedy excep~through a policy and program 
that will end injustice to. Indians as members 
of the Canadian community •.•. 

The terms and effects of the treaties ••. 
are widely misunderstood. A plain reading of 
the words used in the treaties reveals the 
limited and minimal promises which were in
cluded in them ••.. The significance of the 
treaties in meeting the economic, educational, 
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eople has always been limited and w i l l  
7 0 ~hroughout the 19601s, government policy had moved slowly but 

I ~ o n t i n u e  t o  decline. 

While the White Paper recognized t h a t  some claims would be accepted, on 
steadily towards the establishment of a process of adjudication of Indian 

I claims modelled on the Amrican experience. The events of 1969, and i n  
balance it was clear ly  a s tep  i n  the opposite direction from t h a t  being 

par t icular  the introduction of the White Paper, disrupted t h i s  process 
taken by Indian leaders, who were increasingly preoccupied with claims 

in two ways: (1) by contributing t o  a deep d i s t rus t  among Indian leaders, 
and t rea ty  rights.71 The policy proposal was vigorously repudiated by 

Of government motives with respect t o  claims; and ( 2 )  by abandoning the 

project of designing legis la t ion fo r  the adjudication of claims, i n  

favour of s t a r t i ng  anew, with the Barber Commission, t o  explore the 

alternatives.  Entering the 19701s, Indian claims and grievances were 
A s  pa r t  of the White Paper policy, an Indian Claims Commissioner 

being a r t icu la ted  with increasing frequency, but a f t e r  almost a decade 
was t o  be appointed, but the s imi l a r i t i e s  between t h i s  and the proposals 

of e f fo r t ,  the search for  new mechanisms f o r  s e t t l i n g  claims had achieved 
which had been developed between 1961 and 1968 within the Indian Affairs 

only a fresh s t a r t  i n  a hos t i l e  climate. 
Branch, were in name only. The Coxanissioner, D r .  Lloyd Barber, was 

e r  1969, with a mandate t o  

e s  t o  provide fo r  

the adjudication of claims. It was t o  ne an exploratory and advisory 

Commission rather  than orie with exp l i c i t  powers of adjudication, although 

it was expected t o  determine whichsettlement processes might be appro- . . 
pr i a t e  fo r  the various categories of claims. 72 
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health and welfare needs of the Indian 
people has always been limited and will 
continue to' decline~70 

While the White Paper recognized that some claims would be accepted, on 

balance it was clearly a step in the opposite direction from that being 

taken by Indian leaders, who were increasin~ly preoccupied with claims 

and treaty rights. 71 The policy proposal was vigorously repudiated by 

Indian leaders and soon became "the 'bete noire' of government/Indian 

relations. 

As part of the White Paper policy, an Indiari Claims Commissioner 

was to be appointed, but the similarities between this and the proposals 

which had been developed between 1961 and 1968 within the Indian Affairs 

Branch, were in name only_ The coiomissioner, -Dr. Lloyd Barber, was 

appointed by Order in Council in December 1969, with a mandate to 

receive and study grie:~i3.nces and to reconunend measures to pro-vide for 

the adjudication of claims. It was to be an exploratory and advisory 

Commission rather than one with explicit powers of adjudication, although 

it was expected to determine which settlement processes might be appro-

priate for the various categories of claims. 72 

The appointment of Dr. Barber was criticized by many Indian 

leaders, partly because it was associated with the White Paper, but 

also because his mandate specifically excluded consideration of abor-

iginal rights issues. 73 
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Throughout the 1960's, government policy had moved slowly but 

steadily towards the establishment of a process of adjudication of Indian 

claims modelled on the American experience. The events of 1969, and in 

particular the introduction of the White Paper, disrupted this process 

in two ways: (1) by contriRuting to a deep distrust among Indian leaders, 

of government motives with respect to claims; and (2) by abandoning the 

project of designing legislation for the adjudication of claims, in 

favour of starting anew, with the Barber Commission, to explore the 

alternatives. Entering the 1970's, Indian claims and grievances were 

being articulated with increasing frequency, but after almost a decade 

of effort, the search for new mechanisms for settling claims had achieved 

only a fresh start in a hostile climate. 
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CHAPTER ELEVEN 

Native Claims Policies and Processes, 1867-1969 

The action of the Trudeau government in delegating to a single 

Commissioner substantial responsibility for. the development of mechanisms 

for settling Indian claims was something of a watershed in the history of 

native policy formation. Since 1969, much of the attention has been shift

ed away from activities of the Department of Indian and Northern Affairs 

and the federal government in general, to the increasingly influential 

native organizations. In the course of their relations with Dr. Barberis 

Commission, various other special Commissions both federal and provincial, 

and with federal and provincial governments, a more consultative and 

participatory approach to policy formation has emerged. The significant 

events of the 1970's are fairly well known both to personnel of the 

Indian Affairs'administration and to the substantial numbers of research

ers, lawyers, politicians, and others from outside the administrative struct

ure, who have been involved with the claims process. These events will be 

reviewed, very briefly, in Chapter Twelve as a prelude to the general dis

cussion in the concluding chapter. 

Less familiar to most is ·the century of native claims activity 

prior to 1969, dULing which claims tended to be handled on an individual 

basis, and, to the extent that discussion of general policies or 

processes occurred at all, it occurred almost exclusively within the 

normal administrative and political structures of government. Can one 
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even speak of a general claims policy for any period prior to 1969? The 

present chapter will rely upon material from the case-studies of Part One 

of this report and other research on pre-1969 claims, to make some pre- 

liminary observations on the various approaches to native claims since 

Confederation. Some reference will be made to significant changes in 

policy, although detailed analyses of particular historical periods within 

this span of one hundred and two years can not be attempted here. 

For the purpose of this paper no attempt has been made to draw a I 
clear distinction between claims against the federal government and claims I 
against other parties, for two related reasons. First, the objective of 

this study is to determine how the government has handled native claims 

in general. Second, becauseat'trust" relationship or guardian/ward relation- 

ship between Indian people has often been expressed or implied, a claim 

against a third party could, and frequently did, take the form of an 

assertion that the Crowp bore responsibility for prosecution of the 

claim. Thus, it has not always been easy to determine whether the 

federal government should be an advocate of a claim, a defendant, a 

mediator, or a disinterested third party, and its role with respect to 

some claims has changed over time. 

Our first difficulty in studying claims policy is to define a 

11 claim", or at least to distinguish it from "dispute" or "grievance". 

In normal usage, "grievance" suggests some ground for complaint, and 

dispute suggests contentionbetween two or more parties, whereas 

. . 

'%laimg' denotes that a ground for complaint rests upon a right or a 

supposed right. Thus, while an Indian band might have a grievance con- 

cerning restrictions on the fishing practices of its members, which might 

lead to a dispute between the band and the government, we would only call 

this a claim if it included a statement to the effect that the Indians 

had a fishing right which was being violated. 

Prior to the creation in 1974 of the Office of Native Claims, 

the Department of Indian Affairs did not contain any spedial administrative 

structure to which claims could be referred. Consequently, there was no 

obvious need to determine what was or was not a claim. 'RYO series of 

D.I.A. files, titled "Petitions and Complaints" and "Claims and Disputes" 

were used, and the distinction seems to have corresponded, more or less, 

with the distinction (above) between grievances and claims. 

Perhaps even more significant than the question of whether a 

real or supposed right was involved, however, was the degree of formality 

with which the issue was presented. Thus, when a grievance or complaint 

was put in the form of a clear statement of rights and of violations of 

those rights, it was likely to be considered a claim. It is probable 

that issues brought forward 8 in this way received more attention and con- 

sideration than others, although, as we have indicated, there would appear 

to have been no consistent , policy of clearly identifying claims or of 

dealing with them through distinct administrative processes. 

In some cases, most notably the prairie treaties, government 
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even speak of a general claims policy for any period prior to 1969? The 

present chapter will rely upon material from the case-studies of Part One 

of this report and other research on pre-1969 claims, to make some pre-

liminary observations on the various approaches to native cla~ms since 

Confederation. Some reference will be made to significant changes in 

policy, although detailed analyses of particular historical periods within 

this span of one hundred and two years can not be attempted here. 

For the purpose of this paper no attempt has been made to draw a 

clear distinction between claims against the federal government and claims 

against other parties, for two related reasons. First, the objective of 

this study is to determine how the government has handled native claims 

in general. Second, bec'ause a "trust" relationship or guardian/wa,rd relatiqn .... · 

ship between Indian people has often been expressed or implied, a claim 

against a third party could, and frequently did, take the form of an 

assertion that the Crow~ bore responsibility for prosecution of the 

claim. Thus, it has not "always been easy to determine whether the 

federal government should be an advocate of a claim, a defendant, a 

mediator, or a disinterested third party, and its role with respect to 

Some claims has changed over time. 

Our first difficulty in studying claims J?Olicy is to define a 

"claim", or at least to distinguish it from "dispute" or ". " grlevance . 

In normal usage, "grievance 11 suggests some 9round for complaint f and 

dispute suggests contention,between two or more parties, whereas 
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",claim" denotes that a ground for complaint rests uJ?On a right or a 

supposed right. Thus, while an Indian band might have a grievance con-

cerning restrictions on the fishing practices of its members, which might 

lead to a dispute between the band and the government, we would only call 

this a claim if it included a statement to the effect that the Indians 

had a fishing right which was being violated. 

Prior to the creation in 1974 of the Office of Native Claims, 

the Department of Indian Affairs did not contain any special administrative 

structure to which claims could be referred. Consequently, there was no 

obvious need to determine what was or was not a claim. Two series of 

D.I.A. files, titled "Petitions and Complaints" and "Claims and Disputes" 

were used, and the distinction seems to have corresponded, more or less, 

with the distinction (above) between grievances and claims. 

Perhaps even more significant than the question of whether a 

real or supposed right was involved, however, was the degree of formality 

with which the issue was presented. Thus, when a grievance or complaint 

was put in the form of a clear statement of rights and of violations of 

those rights, it was likely to be considered a claim. It is probable 

that issues brought forward in this way received more attention and'con
• 

sideration than others, although, as we have indicated, there would appear' 

to have been no consistent policy of clearly identifying claims or of 
/ 

dealing with them through distinct administrative processes. 

In some cases, most notably the prairie treaties, government 
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recognized the need for  a settlement mechanism ( t rea ty  negotiations) but 

avoided a c lear ,  formal def in i t ion  of the claims. The existence of the 

claims was acknowledged and terms of settlement were discussed without 

actual ly  addressing the question of t h e i r  va l id i ty .  ' The 1923 t r e a t i e s  

with the Misslssaugas and Chippewas saw more formal presentations of 

claims by the Indians and the appointment of a Commission t o  determine 

t h e i r  validity, but  terms of settlement were not open t o  negotiation.' 

~ 6 t i s  demands have been recognized a s  claims only with reluctance, 

and i n i t i a l l y  only a s  a consequence of very serious conf l ic t .  While the 

unique legal  posit ion of Indians has been recognized, the federal  govern- 

ment has discouraged M6tis from developing any sense of possessing r igh ts  

d i f fe ren t  from those of other c i t i zens .  Thus while the t rea ty  policy 

was designed t o  ant ic ipate  conf l ic t s  between Indians and s e t t l e r s  by 

dealing with claims in-advance of widespread settlement, M6tis s c r ip  

provisions were implemented only a f t e r  the Red River uprising.3 When 

the Indian C l a i m s  Commission leg is la t ion  was being drafted i n  the  1960's 

some consideration was given t o  M Q t i s  claims, but  it was decided t h a t  ~ Q t i s  

did not have the special  bas i s  for  claims against  the government which I 
Indians had by v i r tue  of the  IZdian A c t  and the t rea t ies . "  f 

Frequently, the t rans i t ion  from an informal'grievance o r  complain 

t o  a formal claim has been accomplished with the assistance of a %claim 

advocate" - usually someone famil iar  with p o l i t i c a l ,  bureaucratic, o r  

legal  processes and t h e i r  requirements. In t he  ear ly  his tory of n a t i  

claims, missionaries often performed t h i s  function because of t h e i r  

close t i e s  t o  native cornunities and t h e i r  generally high levels  of 

formal education. Bands w i t h  longer h i s to r i e s  of contact with white 

communities were represented more frequently by lawyers, by loca l  

native leaders, o r  by regional native associations. 

Missionaries have been prominent i n  a number of claims, sometimes 

act ing a s  advocates on behalf of the Indians, sometimes as  mediators, 

and sometimes as  agents of the government. They played important roles  

as  advocates of the ear ly  B.C. claims and were frequently suspected of 

exercising undue i n f l ~ e n c e . ~  The Oka dispute i n  Quebec has been charac- 

ter ized by intense interdenominational disputes i n  which much of the 

work on behalf of both claimant and defendant has been performed by 

missionaries, and a t  one stage even the D . I . A .  chose a missionary t o  

be mediator. 

Because of t h e i r  acknowledged influence i n  many native cornuni- 

t i e s ,  missionaries were par t icular ly  important i n  t he  negotiation of 

some of the  t r e a t i e s .  Although they generally favoured the t r e a t i e s  

and urged Indians t o  sign them, they appeared t o  do so out of genuine 

respect for  Indian in te re2 ts  and were frequently very vociferous i n  

presenting subsequent demands for  the fulf i l lment  of t r ea ty  promises. 7 

Lawyers have long been involved i n  defending hunting, f ishing, 

and trapping cases, and f i r s t  became prominent i n  other types of claims 
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recognized the need for a settlement mechanism (treaty negotiations) but 

avoided a clear, formal definition of the claims~ The existence of the 

claims was acknowledged and terms of settlement were discussed without 

actually addressing the question of their validity.l The 1923 treaties 

with the Mississaugas and Chippewas saw more formal presentations of 

claims by the Indians and the appointment of a Commission to determine 

their validity, but terms of settlement were not open to negotiation. 2 

Metis demands have been recognized as claims only with reluctance, 

and initially only as a consequence of very serious conflict. While the 

unique legal position of Indians has been recognized, the federal govern

ment has discouraged Metis from developing any sense of possessing .rights 

different from those of other citizens. Thus while the treaty policy 

was designed to anticipate conflicts between Indians and settlers by 

dealing with claims irr'advance of widespread settlement, Metis scrip 

provisions were implemented only after the Red River uprising. 3 When 

the Indian Claims Commission legislation was being drafted in the 1960's 

some consideration was given to Metis claims, but it was decided that Metis 

did not. have the special basis for claims·against the government which 

Indians had by virtue of the I~dian Act and the treaties. 4 

Frequently, the transition from an informal grievance or complaint 

to a formal claim has been accomplished with the assistance of a 'claims 

advocate" - usually someone familiar with political, bureaucratic, or 

legal processes and their requirements. In the early history of native 
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claims, missionaries often performed this function because of their 

close ties to native communities and their generally high levels of 

formal education: Bands with longer histories of contact with white 

communities were represented more frequently by lawyers, by local 

native leaders, or by regional native associations. 

Missionaries have been prominent in a number of claims, sometimes 

acting as advocates on behalf of the Indians, sometimes as mediators, 

and sometimes as agents of the government. They played important roles 

as advocates of the early B.C. claims and were frequently suspected of 

exercising undue influence. 5 The Oka dispute in Quebec has been charac

terized by intense interdenominational disputes in which much of the 

work on behalf of both claimant and defendant has been performed by 

missionaries, and at one ,stage even the D.I.A. chose a missionary to 

be media tor. 6 

Because of their acknowledged influence in many native communi

ties, missionaries were particularly important in th.e negotiation of 

some of the treaties. Although they generally favoured the treaties 

and urged Indians to sign them, they appeared to do so out of genuine 

respect for Indian intere~ts and were frequently very vociferous in 

presenting subsequent demands for the fulfillment of treaty promises. 7 

Lawyers have long been involved in defending hunting, fishing, 

and trapping cases, and first became prominent in other types of claims 
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in Ontario. Andrew G. Chisholm was the most active of the Southern 

Ontario lawye~s who worked on Indian claims. Early successes in the 

cases of the Oneidas against New York and th.e Mississaugas of the 

Credit against Canada, both in 1905, undoubtedly contributed to his 

personal r~putation and that of his profession among the bands of the 

area. His later activities on the Pottawotomie claim, the Grand 

River Navigation claim, and briefly on the Cayuga claim were unsuccess-

ful. However,. in the 1920's he did succeed in an action against the 

New England Company for recovery by the Crown of a portion of an Indian 

reserve. 8 

R.V. Sinclair of Ottawa was associated with Chisholm on many of 

these cases and was very prominent in his own right on the Chippewa 

and Mississauga aboriginal title claim, first as an investigator on 

behalf of the federal '.'government, and later as a Commissioner appointed 

by Ontar'o. 9 H' k th t " ~ ~s wor on a ~ssue created a reputation which later 

resulted in his appointment as counsel for Canada, at the request of the 

St. Regis Band, on the Iroquois cl~im against New York. IO 

Arthur Ol~ara, a clergyman and a lawyer, was very active on the 

British Columbia aboriginal title issue for at least seventeen years 

beginning around 1910 when he organized the "Friends of the Indians", 

and culminating in defeat before a hostile Parliamentary Joint Committee 

in 1927. 11 

The importance of the aboriginal title question in B.C. was one 
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reason for the early emergence there of regional Indian organizations 

under strong leadership. Groups such as the Nishga Tribal Council, the 

Allied Tribes, the North American Indian Brotherhood, and the Native 

~ ~ ~ an s or po ~t~-Brotherhood of B.C. played important roles 'n un't'ng b d f 1"" 

cal and legal action on claims. 

B,/ the 1960 's, Indian organizations had become the most impor-

tant advocates of claims in virtually all regions of the country. As 

Douglas Sanders has noted, lawyers were often the first consultants hired 

by organizations,12 but in recent years there has been greater attention 

to hiring persons with special skills in native languages, historical and 

anthropological research, and political analysis. 

Seldom has there been a comfortable relationship between advoca-

tes of native claims and the Indian Affairs administration. Quite 

frequently, in fact, a negative response to a claim, or an action to 

discourage the development of claims generally, has been coupled with 

" 
an attack'on such advocates and an implication that their personal 

interests rather than any genuine Indian grievance were at the root of 

the dispute. It is probable that in some instances such allegations 

were correct, but in other' instances, government officials may have 

found that the most convenient method of discouraging claims was to 

undermine the proeess by which a poorly articulated grievance became 

a formal and difficult claim backed by an effective political or legal 

strategy - in other words, the government may have chosen to attack the 
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advocate ra ther  than the claim. i 
Few aspects of contemporary public perceptions of native claims 

suffer  a s  seriously from a lack of h i s t o r ~ c a l  perspective a s  the comon 

perception t h a t  native claims are  recent phenomena, created i n  the 

l i be ra l  atmosphere of the 1960's by dredging up transactions of many 

years ago which were accepted a s  legit imate i n  t h e i r  own day. "If 

genuine grievances exis ted,"  one might ask, "why were they not brought 

up long ago and judged within the framework of t h e i r  own h i s to r i ca l  

periods?" In law, the Statute  of Limitations is a recognition tha t  

most forms of l i a b i l i t y  can not be allowed t o  ex i s t  indef ini te ly .  

This a t t i t ude  f a i l s  t o  recognize the extent t o  which native 

claims have been a feature of almost a l l  periods i n  our country's 

history. The cases discussed i n  Part One of t h i s  paper a r e  merely a 

selection from among the more prominent ones. But cer ta in ly  native 

claims have never been a s  prominent a s  they have been since 1969, and 

strongly affected than others because v i r tua l ly  a l l  of t h e i r  major 

transactions i n  land and money were with the Crown, ra ther  than with 

individuals o r  corporations against  whom lega l  action might be more 

eas i ly  taken. 

A more serious deterrent  t o  the  development of claims has been an 

aspect of the guardian/ward o r  t r u s t  re la t ionship which has been both 

implied and s t a t ed  t o  be the foundation of the  federal  government's res- 

ponsibi l i ty  for  Indian Affairs.  The idea t h a t  Indians should possess 

one must look for  a t  l e a s t  p a r t  of the explanation i n  the  f a c t  tha t .  

of Canada represents the Indians; the  Indians a r e  our wards, and we a re  

the r igh t  t o  take independent action against  the government o r  against 

any other par ty  f o r  t h a t  matter has won acceptance only by slow stages. 

A t  various times i n  our country's his tory,  the Department of Indian 

Affairs  has possessed and exercised the authority t o  forbid the expen- 

di ture  of band funds I on claims,14 and even t o  forbid personal f inancial  

contributions by Indians for  the development of claims. l 5  A l l  of t h i s  

authority was ju s t i f i ed  by the common understanding, however loosely 

it was defined, t h a t  the  federal  government had a special  responsibi l i ty  

t o  protect  Indians whose "mode of l i f e "  and "comparative lack of educa- 

t ion"  l e f t  them vulnerable t o  the schemes and deceptions of others.  16 

Indian people were thought t o  be incapable of exercising f u l l  r igh ts  of 

1 
cit izenship,  but  then, under the  government's protective umbrella, what 

need had they of such r ights?  Arthur Meighen put i t  p la in ly  enough i n  

re ject ing the sdggestion tha t  the Peguis Band should have been consulted 

about the  proposed settlement of t h e i r  claim i n  1916: "The Government 
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advocate rather than the claim. 

Few aspects of contemporary public perceptions of native claims 

suffer as seriously from a lack of historical perspective as the common 

perception that native claims are recent phenomena, created in the 

liberal atmosphere of the 1960's by dredging up transactions of many 

years ago which were accepted as legitimate in their own day. "If 

genuine grievances eXl" sted," one ml" ght ask, "wh th t b Y. were ey no raught 

up long ago and judged within the framework of their own historical 

periods?" In law, the Statute of Limitations is a recognition that 

most forms of liability can not be allowed to "t" d f" " eXlS In e lnltely. 

This attitude fails to recognize the extent to which native 

claims have been a feature of almost all periods in our country's 

history. The cases di!;cussed in Part One of this paper are merely a 

selection from among the more prominent ones. But certainly native 

claims have never been as prominent as they have been since 1969, and 

one must look for at least part of the explanation in the fact that, 

historically, Indians have experienced unique disabilities in bringing 

claims forward,. 

The most obvious of these disabilities, although perhaps not 

the most serious, is simply that until 1951 a claim against the Crown 

required government approval before it could be taken to court. 13 All 

citizens were -subject to this restriction, but Indians 'were more 
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strongly affected than others because virtually all of their major 

transactions in land and money were with the Crown, rather than with 

individuals or corporations against whom legal action might be more 

easily taken. 

A more serious deterrent to the development of claims has been an 

aspect of the guardian/ward or trust relationship which has been both 

implied and stated to be the foundation of the federal government's res-

ponsibility for Indian Affairs. The idea that Indians should possess 

the right to take independent action against the government or against 

any other party for that matter has won acceptance only by slow stages. 

At various times in our country's history, the Department of Indian 

Affairs has possessed and exercised the authority to forbid the expen-

diture of band funds on ,claims, 14 and even to forbid personal financial 
I 

contributions by Indians for the development of claims .15 All of this 

authority was justified by the common understanding, however loosely 

it was defined, that the federal government had a special responsibility 

to protect Indians whose "rrode of life II .and IIcomparative lack of educa-

tion" left them vulnerable to the schemes and deceptions of others .16 

Indian people were thought to be incapable of exercising full rights of 

• citizenship, but then, under the government's protective umbrella, what 

need had they of such rights? Arthur Meighen put it plainly enough in 

rejecting the suggestion that the Peguis Band should have been consulted 

about the proposed settlement of their claim in 1916: "The Government 

of Canada represents the Indians; the Indians are our wards, and we are 
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making the settlement as their guardians.,,17 

This guardian/ward relationship, while it was taken for 

granted, has never been well defined. And, it has not been consistently 

invoked, partly because of the great variation in the extent to which 

bands of different areas of the country needed or wanted the government's 

protection and all of the disabilities that went with it. It often 

appeared lUdicrous, in fact, when applied to an ~ggressive band under 

articulate leadership. 

Nowhere has the uncertain relationship been more inimical to the 

development of consistent policy than in the government's reaction to 

native claims. At times, it has been asserted that claimants had no right 

even if by a unanimous decision, to make basic choices concerning the dev

elopment of a claim. At: other times, the government has declared that it 

would not presume to interfere with such fundamental rights. IS At'times, 

the federal government has imposed insurmountable barriers to the develop

ment of claims, and at other times it provided encouragement and SUbstantial 

assistance. Historically, the trend has been towards a reduction of 

control over native claimants, but not without reversals. Hence, 

native grievances, whether founded upon a misunderstanding or very 

real injustice, have tended to accumulate. 

While the federal government's interpretation of its special 

responsibilities for Indians and Indian lands has resulted in the 
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exercise o£ extraordinary authority and control, it did not necessarily 

mean that claims and grievances were ignored or completely repressed. 

It did mean however, that to a very great extent claims were handled 

within the administrative structures of government, particularly the 

Department of Indian Affairs, and where other mechanisms were considered 

desirable, they were generally chosen by government and given very 

limited terms of reference. 

One might expect that with such extensive control over the 

development and eventual outcome of native claims, the federal govern

ment would be in a position to implement a consistent policy with 

respect to mechanisms for dealing with them. In fact, comprehensive 

claims were handled with. considerable consistency, the most significant 

exceptions being due to federal/provincial conflict. With reference to 

specific cla,ims, however, o'ne can detect little in common in the many 

types of mechanisms employed. 

The broad outline of a policy for dealing with comprehensive 

claims was already in place at the time of Confederation. The Royal 

Proclamation of 1763 had stipulated that any pu,rchase of Indian lands 

by a British colony shoul~ be carried out at a public meeting or 

assembly of the Indians held for the purpose of such purchase. I9 Many 

such surrenders 6f Indian title had been taken by colonial governments 

prior to 1867 as settlement spread, the last being the Robinson Treaties 

of 1850 on Lakes Huron.and superior, and the Manitoulin Island Treaty of 

1862. 
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Between 1870 and 1930, Canada's policy of negotiating t r e a t i e s  

bly a conservative and r e s t r i c t ive  force with respect t o  the settlement 

successful. Generally, t r e a t i e s  were timed t o  precede widespread of comprehensive claims, and frequently an openly hos t i le  one. 

settlement in a given region. Terms of the t r e a t i e s  varied somewhat 

due t o  local  conditions and the different  bargaining strengths of the Where it faced provincial opposition t o  an extension of the 

claimants, but w e r e  generally comparable. In fact ,  one might argue t reaty making policy,  the federal government experimented with a number 

t h a t  they went too f a r  i n  the pursuit  of consistency, especially in  of mechanisms fo r  s e t t l i n g  claims, none of which enjoyed a degree of 

the attempt t o  apply p ra i r i e  t r ea t i e s ,  with only s l i gh t  a l te ra t ions ,  acceptance which even approached t h a t  of the t r ea t i e s .  In Br i t i sh  

t o  the boreal fores t  regions. In a span of s ix ty  years a l l  of Northern Columbia, the federal  government moved in  1875, t o  disallow provincial 

Ontario, the pra i r ie  provinces, and much of the Northwest Terr i tor ies  land leg is la t ion  which f a i l ed  t o  consider an Indian in t e re s t  i n  the land 

had been covered by the e'leven numbered t r ea t i e s .  Only two of the,  and f a i l ed  a l so  t o  provide for  reserves. With t h i s  deadlock came 

t r ea t i e s ,  both northern, have been seriously challenged by the Indians'. recognition t h a t  some f o m  of inter-governmental cooperation would be 

the only way t o  s e t t l e  the issue.  

The government's t reaty policy might have been more generally 

applied had it not bee$ fo r  the f a c t  t h a t  some regions entered Confed-. A l l  of the various federal/provincial Jo in t  Commissions from 

eration with large areas of land upon which settlement had been per- the 1875 B.C. Reserves e om hiss ion t o  the 1915 McKenna/McBride Commission 

mitted without the prior-.signing of t r ea t i e s .  In these areas,  negotia- concentrated on the question of the s ize  and allocation of reserves. The 

t ions with native people had t o  take in to  account the r igh ts  and in te r -  provincial government refused, as a condition of i t s  par t ic ipat ion,  t o  
, , 

e s t s  of the s e t t l e r s ,  which were often very jealously guarded by give any recognition t o  an underlying Indian t i t l e .  In e f fec t ,  Indian 

provincial governments. This large s e t t l e r  population and t h e i r  claims were scarcely recognized a t  a l l  and Indian people had no 

provincial government consti tuted a th i rd  party t o  any considera-. 

# 
' t ion of native rights.  Furthermore, it was a th i rd  party which had a arguments a s  t o  the amount and location of land needed by each band. 

Even the opportunity of assenting t o  these terms was absent. I n  contrast  

resources than the federal  government had, while lacking any constitu- t o  the synbolisni of the t reaty process, these mechanisms were clear ly  

regarded as  bureaucratic devices fo r  s e t t l i n g  inter-governmental disputes 

rather than a s  means t o  achieve comprehensive agreements between native 
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Between 1870 and 1930, Canada's policy of negotiating treaties 

to resolve comprehensive claims was quite consistent, and relatively 

successful. Generally, treaties were timed to precede widespread 

settlement in a given region. Terms of the treaties varied someWhat 

due to local conditions and the different bargaining strengths of the 

claimants, but were generally comparable. In fact, one might argue 

that they went too far in the pursuit of consistency, especially in 

the attempt to apply prairie treaties, with only slight alterations, 

to the boreal forest regions. In a span of sixty years all of Northern 

Ontario, the prairie provinces, and much of the Northwest Territories 

had been covered by the eleven numbered treaties. Only two of the 

treaties, both northern, have been seriously challenged by the Indians·. 

The government's treaty policy might have been more generally 
, 

applied had it not been' for the fact that some regions enteredConfed-· 

eration with large areas of land upon which settlement had been per-

mitted without the prior,signing of treaties. In these areas, negotia-

tions with native people had to take into account the rights and inter-

ests of the settlers, which were often very jealously guarded by 

provincial governments. This large settler population and their 

provincial government constituted a third party to any considera-

tion of native rights. Furthermore, it was a third party which had a 

much more direct interest i,! the disposition of land and other natural 

resources than the federal government had, while lacking any constitu-

tiona 1 responsibility for Indians. Consequently it was almost invaria~ 
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bly a conservative and restrictive force with respect to the settlement 

of comprehensive claims, and frequently an openly hostile one. 

Where it faced provincial opposition to an extension of the 

treaty making policy, the federal government experimented with a number 

of mechanisms for settling claims, none of which enjoyed a degree of 

acceptance which eVen approached that of the treaties. In British 

Columbia, the federal government moved in 1875, to disallow provincial 

land legislation which failed to consider an Indian interest in the land 

and failed also to provide for reserves. With this deadlock came 

recognition that some fOIm of inter-governmental cooperation would be 

the only way to settle the iSSue. 

All of the various federal/provincial Joint Commissions from 

the 1875 B.C. Reserves Commission to the 1915 McKenna/McBride Commission 

concentrated on the question of the size and allocation of reserveS. The 

provincial government refused, as a condition of its participation, to 

give any recognition to an underlying Indian title. In effect, Indian 

claims were scarcely recognized at all and Indian people had no 

opportunity to discuss terms of settlement beyond being asked to present 

arguments as to the amouAt and location of land needed by each band. 

Even the opportunity of assenting to these terms was absent. In contrast 

to the symbolism of the treaty process, these mechanisms were clearly 

regarded as bureaucratic devices for settling inter-governmental disputes 

rather than as means to achieve comprehensive agreements between native 
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people and governments. Consequently, in addition to being dissatisfied 

with the terms of settlement, Indian people had little reason to regard 

the process itself with any affection. 

The federal government has frequently heard demands from B.C. 

Indians that their claim to aboriginal title be referred to the courts. 

This seemed to be the only way that the province might be forced to 

negotiate a comprehensive settlement. An attempt to get provincial 

approval .for a reference to the courts failed, but in 1914 the Deputy 

Superintendent General of Indian Affairs promised that a court reference 

would be proceeded with, provided that, if the Indians were found to 

possess aboriginal title they would agree to relinquish it in exchange 

for "benefits to be granted _ .. in accordance with past usage of 

the Crown in satisfying the Indian claim to unsurrendered territories" 

;:~ . ' 
and to accept the findings of the McKenna/McBride Conunission "as a 

full allotment of reserve lands ... as part of the compensation. ,,20 In 

effect this was an attenlpt to set a limit on the Crown's liability, 

equivalent in most respects to its treaty obligations elsewhere-, al-

though much less onerous in terms of per capita acreage of reserve 

lands. The Indians were unwilling to accept such limitations, but 

continued to seek legal redress. 

Eventually the quest for legal action brought the B.C. claim to 

a 1927 Senate/House of Conunons Conunittee. The Deputy Superintendent 

General of. Indian Affairs advised the Conunittee aga.inst permitting a. 
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reference to the courts, primarily on the grounds that to do so would 

place. a cloud over land titles in the province. The committee went 

even further than this, hOWever, by declaring the claim to be without 

foundation and by recommending that an annual allotment of $100,000 would 

compensate the Indians for the lack of treaty benefits. 21 

By 1927, it would appear that the federal government had despaired 

of ever being able to resolve comprehensive claims in British Columbia. 

The province remained intractable while Indian expectations had grown 

over the years and their statements had become more strident. There was, 

at this point, little reaSOn to believe that any compromise could bridge 

the gap and the choice was limited to supporting the claim or rejecting 

it. The decision to reject it, coupled with Indian Act amendments of the 

same year prohibiting unauthorized solicitation of claims funding from 

Indians, reflected the growing disillusionment and impatience with 

native claims. 

Where provincial governments have controlled unsettled areas 

over which treaties had never been negotiated, less difficulty was en-

countered. Agreements were reached with the Ontario government for its 
, 

participation on treaty Commissions of 1905 and 1923, and part of 

northern British Columbia was included in Treaty 8 of 1899 without 

objections from the province. When Quebec's boundaries were extended 

northward in 1912 that province was required to commit itself to 

recognizing and obtai.ning surrenders of Indians' territorial rights 

208 



- 208 -

in the same manner, as the Government of Canada has heretofore 

recognized such rights and has obtained surrender· thereof. ,,22 No 

formal agr~ement between native_ people and the Quebec government was 

signed until the recent James Bay settlement (see Chapter Twelve) . 

Until the 1960's, there was little evident effort to develop 

a consistent mechanism or policy of broad application for dealing with 

specific claims. Wherever possible specific claims were handled 

through the normal administrative channels of the Department of Indian 

Affairs, but many cases were also referred to special investigations or 

Commissions with varying degrees of independence from the government, to 

arbitration, or to litigation. It is difficult to detect any pattern 

in the various d~cisions to employ extraordinary mechanisms aside from 

the fact that they usually resulted from repeated rejections, bi the 

claimants, of judgemen:t.s on the issues from within the adrriinistrative 

structures of the Department of Indian Affairs or the Department of 

Justice. That is, while ,it was sometimes recognized by government that 

administrative decisions on claims were not always adequate politically, 

there was not, apparently, any recognition that such decisions were 

f~equently neither just, nor effic"ient, or that any formal process for 

the settlement of specific claims might be desirable. 

Generally, claimants have been reluctant to accept negative 

decisions from officials of the Departments of Indian Affairs, or 

Justice, or from 'Cabinet Ministers, as final judge.ments '·on the merits· 
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of claims. However, eve~ when extraordinary mechanisms have been 

employed, their decisions have been frequently rejected by the claim

ants and grievances have persisted. 

Various special co~ssions and investigations have been appoin

ted to gather evidence, to make decisions as to the validity of partic

ular claims or to recommend possible ,settlements. When disputes between 

individual settlers and the Peguis Band over property resulted in a 

disagreement between the Departments of Interior and Indian Affairs, an 

inter-departmental investigation was authorized to gather evidence, and 

to recommend decisions on individual caseS. The evidence thus gathered 

was useful but the decisions were never accepted by either department 

and were not effective in resolving the claims. 23 

The federal government has never delegated final decision 

making powers on native claims to COmmissions, but in some instances 

it has looked to Commissions to render opinions Which might be accep

table to the parties as judgements on the validity of particular 

claims. In such cases, the commissioner(s) must be perceived to be 

independent and authoritative. Undoubtedly it was hoped that the 

Reverend William Scott's 'judgement that the Oka Indians had nO claim 

against the Catholic seminary would have the force of an unbiased 

decision becaus~ Scott, like many of the supporters of the claim, was 

a Methodist. Scott was later forced to concede, however, that argu

ments and persuasion concerning the legal validity of the claim could 
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never carry much force and that SOIDe £orm o£ compromise was needed. 24 

After several in-house investigations had failed to resolve the 

St. Peter's claims, the government appointed a judge of the Manitoba Court 

of Appeal, H.M. Howell, to head a one-man Commission. He was granted con

siderable powers to obtain evidence and a broad mandate to recommend 

solutions. In the end, however, he avoided judgements on each claim, 

and concentrated instead on negotiating with the band a plan which had 

been suggested by the government and which was expected to by-pass the 

difficult decisions on individual claims - the surrender of the reserve. 

This seems to have been what the government expected of Howell, but the 

taking of the surrender probably created more problems than it resol

ved. 25 

Administrative s~lutions and Commissions of investigation both 

reflect a desire to avo~d formal adversary proceedings as a means of 

determining the validity 'of claims. They assume that the Crown is 

capable of determining where its responsibilities lie, on the advice 

of its officers or Commissioners of its own choice. The alternatives, 

arbitration and litiga.tion,/ are a recognition that decisions are likely 

to carry greater weight where both parties to a dispute have the right 

and the responsibility to present evidence and arguments, and a third 

party renders independent judgements (and possibly determines awards) . 

Formal arbitration of Indian claims was first attempted in the 
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1890's with the appointment o£ a Board of Arbitrators for disputes 

between Canada, Ontario, and Quebec. For several reasons, however, 

this mechanism was ineffective in most cases. Indian claims were 

limited, of course, to those which involved disputes over federal/ 

provincial jurisdiction and were selected, .prepared, and argued by 

the Department of Ind~an Affairs and counsel for the Dominion. In 

one case, counsel selected by a band was allowed to assist, but other

wise Indians had little opportunity to participate. The screening 

process, bywhich Indian Affairs selected cases for presentation,elim

inated many potential claims including at least one that was success~ 

ful later in another forum. Decisions of the Board were not binding, 

and at least two of the more important ones concerning Indians were 

reversed by court decisions, one going against them and one in their 

. favour. 26 

Arbitration was more effective in the Cayuga case which was 

argued between the canadian and American governments. Here again, 

however, the Indians were not recognized as a party to the ~roceedingsl 

a fact which was strongly resented. Attempts to introduce other Indian 

claims to this international tribunal were unsuccessful. 

, 

Most of the shortcomings of inter-governmental arbitration would 

not have been characteristic of th~ arbitration mechanism proposed by 

the Indian Claims Commission bills of the 1960·s. The Commission would 

have been empowered to consider a broad range of issues, to make f_inal 
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decisions and awards, and would have' recognized Indian claimants and 

the federal government as the two adversaries. It yTas, in facti the 

first serious consideration of an arpitration mechanism capable of 

considering a significant proportion o£ all Indian claims in Canada. 

The court system has been chosen by the federal government only rarely 

as a mechanism for settling native claims. More frequently an effort has 

been made to keep cases out of the legal process, by reaching an out-of-court 

settlement, by proposing alternative mechanisms, by denying fiats for' petitions 

of right, or by legislating settlements. Many decisions of the courts have 

had an important impact upon native rights, but usually in the form of judge

ments brought down in cases which involved native claims only indirectly. 

For example, one of the most important cases On aboriginal rights, The Queen 

~ ~ • PrOVlnce of Ontario against v. St. Catherine's MiZZing, was 'n't'ated by the . 

a private company, on th~ grounds that a federal licence to cut timber in the 

area covered by Treaty 3, WaS invalid}7 

Hunting, fishing, and trapping rights have been given definition 

from numerous attempts to prosecute individual Indians. Indians have 

had some success in defending such cases, at least against attempts to 

use provincial legislation against them,28 but many believe that jud

icial decisions fall far short of adequate protection for treaty rights, 

and that other mechanisms must be used. 

One of the few significant examples of the federal government 
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encouraging a reference to the courts as a means of determining the 

validity of a native claim was the action taken between 1904 and 1912 

on the dispute between Indians and a Catholic seminary over ownership 

of land in the, village of Oka, Quebec. For many years prior to this, 

the government had not favoured legal action, but after many failures 

to get the band's acceptance for the decisions ox several investiga-

tions and after the failure of at least one proposed compromise, the 

issues had remained a constant threat to peace and order in the com-

munity. Beginning in 1904, the federal government worked with both 

sides (the Oka Indian~ and the Seminary of St. sulpice) to develop a 

stated case for reference to the Supreme Court, and agreed to pay legal 

fees and expenses. By 1908 the Department of Justice concluded that 

agreement on a stated case could not be reached and the two principal 

parties should be left to decide the matter. However, when the Indians 

proceeded to file suit against the Seminary the government encouraged 

the litigation by paying the expenses of both sides and by supporting 

appeals to the Privy Council. Ob,Iiously, it was believed that 

only a decision o'f the highest judicial authority could bring 

an end to the decades of uncertainty and turmoil in the 
i' 

communi ty .29 

The judgements in the Oka case, and their failure to eliminate 

hostilities, demon~trated that judicial decisions are no panacea. The 

lower court cQtlfirmed the land titles of the Seminary but recognized 

that the Indians possessed some rights of use and occupancy. However, 
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; 

t ha t  t o  proceed with judicia l  action would adversely a f f ec t  cer ta in  
confirmed tha t  the land belonged t o  the Seminary but suggested t h a t i t  

might be possible t o  enforce a charikable t r u s t  i n  favour of the Indians. 

Solicitor-General s ta ted,  i t  was not  possible t o  do "actual  justice' '  t o  
The judgement was a l so  careful  t o a v o i d  anything which could prejudice 

questions which might a r i s e  should the Crown decide t o  s e t t l e  the dispute 

selves i n  1936, they were denied a f i a t  f o r  a pe t i t i on  of right.31 
through leg is la t ion  o r  negotiations. The implication of the judgement 

was t h a t  although the Seminary's t i t l e  was good, the  Indians might poss- 
The federal  government's actions i n  the  St .  Pe te r ' s  case were 

more i n  keeping with i t s  general approach t o  native claims than was i ts  
system. Nevertheless, the Department of Indian Affairs took the posit ion 

support of the  Oka l i t i ga t ion .  Generally, there has been much greater  
tha t  the case had se t t l ed  the issue.  Having acceded only re luctant ly  t o  

concern for  finding t e n s  of settlement which were considered t o  be more 
the band's insistance on l i t i g a t i o n ,  and having devoted years t o  seeking 

o r  l e s s  acceptable than there has been f o r  finding e f fec t ive  mechanisms 
other mechanisms f o r  settlement, Department o f f i c i a l s  undoubtedly f e l t  

f o r  determining the va l id i ty  of claims. Frequently there  have been 
jus t i f ied  i n  proclaiming an end t o  the  controversy, but the Indians 

perhaps f e l t  equally j u s t i f i ed  i n  assert ing t h a t  the jud ic ia l  decisions 

p o l i t i c a l  considerations than by the nature and the va l id i ty  of the  
means t o  secure t h e i r  r ights .  3 0  

Two years a f t e r  the Oka decision of the  Privy Council, the  
The general lack of a consistent claims policy a l so  l e f t  many 

federal  government entered an action i n  the Exchequer Court t o  overturn 

opportunit ies for  an individual c i v i l  servant o r  government appointee 
the controversial surrender of the S t .  Pe t e r ' s  Reserve, but then post- 

t o  determine the course of a par t icu la r  claim. Although t h i s  fac tor  
poned proceedings i n  order t o  undertake negotiations with the land 

is  d i f f i c u l t  t o  evaluate,, bur research found many instances i n  which 

the federal  government's disposit ion towards a ciaim had the appearance 

of having been aftered t o  a s ign i f ican t  degree by a change i n  personnel 
Indian claimants were not party t o  the negotiations and objected t o  the 

32 associated with the case. 
l eg is la t ion .  The government argued t h a t  the  Indian claim was va l id  but ' .  

i 
! 

matever  might be sa id  about the  re la t ive  merits  of various 
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the precise extent of these rights remained unstated. The Privy Council 

an e onge to the seminary but suggested th':'t ·it confirmed that the I d bId 

ar~ a e trust in favour of the Indians. might be possible to enforce a ch 't· bl 

The judgement was also careful to avoid anything which could prejudice 

questions which might arise should the Crown dec'de to ~ settle the dispute 

e ~mplication of the judgement through legislation or negotiations. Th ' 

was that although the Seminary's title was good, the Indians might poss-

e ealt w~th outside the judicial ess rights or claims which could b d ' 

system. Nevertheless, the Department of Indian Affairs took the position 

that the case had settled the issue. ' Hav~ng acceded only reluctantly to 

the band's insistance on litigation, d h ' an av~ng devoted years to seeking 

~ ~ undoubtedly felt other mechanisms for settlement, Departm.ent off'c'als 

justified in pro 1 . . _. c a~m~ng an end to the controversy, but th.elndians 

~ e Judicial decisions perhaps felt equally J'ustified in assert'ng that th' . 

o an 0 ~gation to employ all available had not relieved the g.oVe.rnment f bl' 

means to secure their rights. 3D 

TwO years after the Oka decision of the Privy Council, the 

federal government entered an act;on 'n th E h ~ ~ e xc equer Court to overturn 

the controversial surrender of the St. Peter's Reserve, but then post'-

poned proceedings in order to undertake negotiations with the land 

buyers whose land patents were being challenged, and finally the govern

ment abandoned the litigation in favour of a legislated settlement. The 

Indian claimants were not party to the negotiations and objected to the 

legislation. The government argued that the Indian claim was valid but 
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that to proceed with judicial action would adverselY affect certain 

innocent pa-rties among the land buyers. Under such circumstances, the 

Solicitor-General stated, it waS not possible to do "actual justice Ii to 

the Indians. When band members attempted to litigate the issue them-

selves in 1936, they were denied a fiat for a petition of right.
31 

The federal government's actions in the St. Peter's case were 

more in keeping with its general approach to native claims than was its 

support of the Oka litigation. Generally, there has been much greater 

concern for finding terms of settlement which were considered to be more 

or less acceptable than there has been for finding effective mechanisms 

for determining the validity of claims. Frequently there have been 

attempts to negotiate, or to impose by legislation, settlements which 

seem to have been determined more by general policy objectives or by 

political considerations th,an by the nature and the validity of the 

claim. 

The general lack of a consistent claims policy also left many 

opportunities for an individual civil servant or government appointee 

to determine the course of a particular claim. Although this factor 

is difficult to evaluate" Qur research found many instances in which 

the -federal government's disposition towards a claim had the appearance 

of haVing been altered to a significant degree by a change in personnel 
/ 

associated with the case. 32 

Whatever might be said about the relative merits of various 
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mechanisms f o r  dealing with native claims p r io r  t o  World War 11, one 

must conclude tha t ,  on the whole, they were not effect ive.  In fac t ,  

the par t icu la r  nature of the re la t ionship between Indian people and the 

federal  government seems t o  have provided a f e r t i l e  ground f o r  creating 

claims and no mutually acceptable mechanisms for  resolving them, with the 

possible exception of the t r e a t i e s .  Since the war, there has been a 

growing awareness of a back169 of claims and of the need for  a more 

def in i te  native claims process. 

Of course, there have always been doubts and differences of 

opinion a s  t o  the reasons f o r  t he  existence of t h i s  backlog. Was it 

due primarily t o  the various r e s t r i c t i ons  of the pas t  on claims 

development, the  lack of effect ive mechanisms,and/or the poverty and 

p o l i t i c a l  underdevelopment of native communities? O r ,  a l ternat ively,  

was it simply t h a t  the ,i.ssues were too complex and, i n  some cases, too 

old t o  be adjudicated t o  the  mutual sa t i s fac t ion  of the p a r t i e s  concer- 

pessimism. Hon. Ellen Fairclough, for  example, when f i r s t  informing the 

Department of Jus t ice ,  i n  1961, of her desire  t o  develop leg is la t ion  t o  

create  an Indian Claims Commission, commented: "Knowing the his tory of 

Indian claims one may well ask whether, even i f  adjudicated, they w i l l  

ever be permanently s e t t l e d  so f a r  a s  the Indians a r e  concerned. " 3 3  

By 1968, considerable e f f o r t  had gone in to  the development of 

proposals for  an Indian Claims Commission, especially within the Indian 

Affairs Branch, and although leg is la t ion  was repeatedly delayed for  one 

reason o r  another, there  was l i t t l e  reason t o  doubt the  government's 

comnitment t o  the  concept of an independent adjudicatory mechanism. The 

White Paper policy of 1969 did ca s t  serious doubt upon t h i s  commitment 

ned? 

Generally, throughout the  ear ly  and middle 19601s, i n  Parliament, i n  

government, and perhaps i n  the  country a t  large,  many were prepared t o  

take a posi t ive  approach t o  this dilemma, t o  encourage the development 

and resolution of claims. In some cases the good intent ions  may have 

been based par t ly  on some naivet6 a s  t o  the number, complexity and 

poten t ia l  costs  of claims, but i n  other cases the willingness t o  take 

posi t ive  steps was characterized by caution and even considerable 

and created considerable d i s t r u s t  between Indian leaders and the govern- 

ment. The policy refused t o  acknowledge aboriginal r igh ts  and challenged 

the significance of the  t r ea t i e s .  Other spec i f ic  claims were acknowledged, 

however, and a so le  Commissioner of Indian Claims was appointed t o  explore 

means of resolving them. 

I ronical ly ,  much of the strong negative response t o  the  White Paper 

was directed a t  o f f i c i a l s  of the Indian Affairs Branch who seem t o  have 

v 
had a very l imited ro le  i n  i ts  development. In f a c t ,  the White Paper and 

i ts  aftermath had the e f f ec t  of great ly  reducing the influence of those 

o f f i c i a l s  i n  the'matter of claims policy for  some time. The proposed legis-  

l a t ion  of the  1960's was placed on a shelf  and v i r tua l ly  forgotten while a 

broad mandate for  developing a l te rna t ives  was given t o  the  new Commissioner, 

D r .  Lloyd Barber. 
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mechanisms for dealing with native claims prior to World War II, one 

must conclude that, on the whole, they were not effective. In fact, pessimism. Hon. Ellen Fairclough, for example, when first informing the 

the particular nature of the relationship between Indian people and tbe Department of Justice, in 1961, of her desire to develop legislation to 

federal government seems to have provided a fertile ground for creating create an Indian Claims Commission, commented: "Knowing the history of 

claims and no mutually acceptable mechanisms for resolving them, with the Indian claims one may well ask whether, even if adjudicated, they will 

possible exception of the treaties. Since the war, there has been a ever be permanently settled so far as the Indians are concerned. ,,33 

growing awareness of a backlog of claims and of tbe need for a more 

definite native claims process. By 1968, considerable effort had gone into the development of 

proposals for an Indian Claims Commission, especially within the Indian 

Of course, there have always been doubts and differences of Affairs Branch, and although legislation was repeatedly delayed for one 

opinion as to the reasons for the existence of this backlog. Was it reason or another, there was little reason to doubt the government's 

due primarily to the various restrictions of the past on claims commitment to the concept of an independent adjudicatory mechanism. The 

development, the lack of effective mechanisms, and/or the poverty .and White Paper policy of 1969 did cast serious doubt upon this commitment 

political underdevelopment of native communities? Or, alternatively, and created considerable distrust between Indian leaders and the govern-

was it simply that the :.$.'s.sues were too complex and, in some cases, too ment. The policy refused to acknowledge aboriginal rights and challenged 

old to be adjudicated to tbe mutual satisfaction of the parties concer- the significance of the treaties. Other specific claims were acknowledged, 

ned? however, and a sole Commissioner of Indian Claims was appointed to explore 

means of resolving them. 

Generally, throughout the early and middle·1960's, in Parliament, in 

government, and perhaps in the country at large, many were prepared to Ironically, much of the strong negative response to the White Paper 

take a positive approach to tbis dilemma, to encourage the developmen.t was directed at officials of the Indian Affairs.Branch who seem to have 

• 
and resolution of claims. In some cases the good intentions may have had a very limited role in its development. In fact, the White Paper and 

been based partly on Borne naivete as to the number, complexity and its aftermath had the effect of greatly reducing the influence of those 

potential costs of claims, but in other cases the willingness to take officials in the~matter·of claims policy for some time. The proposed legis-

positive steps was characterized by caution and even considerable lation of the 1960's was placed on a shelf and virtually forgotten while a 

broad mandate for developing alternatives was given to the new Commissioner, 
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Perhaps even more significant was the subsequent growth in 

. organ'zat'ons, which emerged and united around the influence of nat~ve ~ ~ 

issue of opposition to the White Paper. Moreover, because Dr. Barber's 

. d w'th the White Paper policy, his relationship appointment was aSSoclate ~ 

with the increasingly influential native organizations was not initially 

1 Meanwhile, Indian Affairs conducive to discussions of concrete propoSa s. 

officials were in no position to take initiatives, and for several years 

governmen1:7 policy on native claims was ,formed largely in response to 

and demands Of the Commissioner and the native specific suggestions 

organizations. 
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CHAPTER TWELVE 

Native Claims Policies and Processes, 1969-1979 

This study was not intended to include an overview of the develop-

ment of native claims processes in the decade since the publication of 

the 1969 Statement of the Government of Canada on Indian Policy (the 

White Paper). Yet it is undeniable that our views of th~relevance of 

past experience are largely dependent upon our perceptions of present 

circumstances, and our conception of the distant past is inevitably 

coloured by the influence of more recent events. It was therefore decided 

that a brief overview of developments that occurred in the ten-year period 

prior to the defeat of the Liberal government at the polls in May of 1979, 

should be included. It is, of course, far too early to attempt much more 

than a highlighting of major events over the courSe of that decade, and 

an impressionistic assessment of where matters stood when the Conservative 

Government took office in June 1979. 

In May 1969, just shortly before the release of the White Paper, 

Indian delegates to a natiopal meeting on IndLan Act amendments con-

cluded that the complexity of Indian claims and their close relationship 

to proposals for Indian Act revisions required that comprehensive research 

be undertaken. They formed the National Committee on Indian Rights and 

Treaties which Was to conduct research under the auspices of the National 

Indian Brotherhood. The Committee was authorized by the N.I.B. Assembly 
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Native Claims Policies and Processes, 1969-1979 

This study was not intended to include an overview of the develop- 

ment of native claims processes in the decade since the publication of 

the 1969 Statement of the Government of Canada on Indian Policy (the 

White Paper). Yet it is undeniable that our views of the- relevance of 

past experience are largely dependent upon our perceptions of present 

circumstances, and our conception of the distant past is inevitably 

coloured by the influence of more recent events. It was therefore decided 
I 

that a brief overview of developments that occurredinthe ten-year period I 
prior to the defeat of the Liberal government at the polls in May of 1979, 

should be included. It is, of course, far too early to attempt much more 

Indian delegates to a nati7nal meeting on Indian 'A& amendments con- 

cluded that the complexity of Indian claims and their close relationship 

to proposals for Indian A d  revisions required that comprehensive research , 
be undertaken. They formed the National Committee on Indian Rights and 

Treaties which was to conduct research under the aus~ices of the National 
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Perhaps even more significant was the subsequent growth in 

influence of native organizations, which emerged and united around the 

issue of opposition to -the White Paper. Moreover, because Dr. Barber's 

appointment was associated with the White Paper policy, his relationship 

with the increasingly influential native organizations was not initially 

conducive to discussions of concrete proposals. Meanwhile, Indian Affairs 

officials were in no position to take initiatives, and for several years 

government policy on native claims was formed la~gely in response to 

specific suggestion$ and demands of the Commissioner and the native 

organizations. 

-~ 

••• 219 

- 219 -

CHAPTER TWELVE 

Native Claims Policies and Processes, 1969-1979 

This study was not intended to include an overview of the develop

ment of native claims processes in the decade since the publication of 

the 1969 Statement of the Government of Canada on Indian Policy (the 

White Paper). Yet it is undeniable that our views of th~ relevance of 

past experience are largely dependent upon our perceptions of present 

circumstances, and our conception of the distant past is inevitably 

coloured by the influence of more recent events. It was therefore decided 

that a brief overview of developments that occurred in the ten-year period 

prior to the defeat of the Liberal government at the polls in May of 1979, 

should be included. It 1.·s f f t 1 . ,~ course, ar 00 ear y to attempt much more 

than a highlighting of major events over the course of that decade, and 

an impressionistic assessment of where matters stood when the Conservative 

Government took office in June 1979. 

In May 1969, just shortly before the release of the White Paper, 

Indian delegates to a national meeting on Indian Act amendments con-
, . 

cluded that the complexity of Indian claims and their close relationship 

to proposals for Indian Act revisions required that comprehensive research 
/ 

be undertaken. They formed the National Committee on Indian Rights and 

Treaties which was to conduct research under the auspices of the National 

Indian Brotherhood. The Committee was authorized by the N. 1. B. Assembly 
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to  conduct a broad range of research in to  t r ea ty  and aboriginal r igh ts ,  

Indian A d  amendments, and other issues.  This was the beginning of the 

recent period of extensive work on native claims by provincial ,  t e r r i t o r i a l  

and regional Indian organizations, Indian bands, Inu i t  organizations, and 

Mstis and non-status Indian groups. 

With few exceptions, t h i s  unprecedented ac t iv i ty  on native claims 

has been funded by the federal  government. I n i t i a l l y ,  guidelines of the 

funding programs of the Privy Council Office (1970-1973), Ehe Indian Claims 

Commissioner (1972-1973), and the Rights and Treaty Research Program 

(1972-1976) of the Department of Indian and Northern Affairs  were very 

broad, i n  recognition of the  exploratory nature of some of the research. 

Since 1976, however, funds have been more closely t i ed  t o  the development 

of iden t i f iab le  claims rather  than general Indian r igh t s  issues.  Claims 

research and deve1opment"have been funded by accountable contributions, 

while claims once accepted by the Government for  purposes of negotiation, 

(Indian, Inu i t ,  and at is)  .have been funded by loans. As of 31 March 1979, 

1 contributions had amounted to  $15,668.134 while loans had to ta l led  $23,554.479. 

Comprehensive Claims have received the greates t  public a t ten t ion  s ince 

1969, due i n  pa r t  t o  t h e i r  somewhat symbiotic relationship with major resourc 

development projects i n  Northern Canada.. The White Paper policy and a speec 

by Prime Minister Trudeau i n  August 1969 had rejected the concept of claims 

2 based on aboriginal r igh ts .  Continued pressure from Native groups and some 

important jud ic ia l  decisions induced the federal  government to  modify i ts  

policy, and i t  began t o  act ively pursue thenego t i a t i on  of claims based up 

t r ad i t i ona l  use and occupancy of land. 

The f i r s t  sign of a relaxation of the opposition t o  claims based on 

nat ive t i t l e  came i n  August 1971,when the Prime Minister authorized Dr.Barber 

t o  hear arguments concerning matters previously considered t o  be beyond 

h i s  terms of r e f e r e n ~ e . ~  During the remainder of h i s  tenure, the Commis- 

sioner took a great  i n t e r e s t  i n  aboriginal r igh ts  claims and strongly 

advocated t h a t  the government negotiate t h e i r  resolution. Government 

policy, however, did not change noticeably u n t i l  a f t e r  the decision of 

the Supreme Court of Canada i n  January 1973, i n  the case of Calder U s .  

Attorney Genera2 of B r i t i s h  CoZwnbia, the aboriginal t i t l e  claim of the 

Nishga Indians. 

The Nishgas narrowly l o s t  t h e i r  case, but the judgement gave greater  

credence t o  aboriginal r igh ts  claims. Three of the  seven judges ruled t h a t  

the Nishgas held an aboriginal t i t l e  t o  cer ta in  lands i n  the province and 

t h a t  the  t i t l e  had not been extinguished. Three others accepted the con- 

cept of aboriginal t i t l e  but held t h a t  i n  t h i s  case it had been extinguished. 

The seventh and deciding opinion rejected the claim on the technical basis  

t h a t  the court action could not be brought without the authorization of the 

province. In essence, the  judgements l e n t  considerable support t o  the con- 

cept of aboriginal r igh ts  but were divided on the issue of what consti tuted 

4 
8 

extinguishment. 

The Prime ~ i n i s t e r  acknowledged the significance of the decision by 

conceding t h a t  the  Indians might have more r igh ts  than had been recognized 

i n  the draf t ing of the White Paper. Then, i n  August 1973, the Minister of 
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to conduct a broad range of research into treaty and aboriginal rights, 

Indtan Act amendments, and other <ssues. Th' h b ~ ~s was t e eginning of the 

recent period of extensive work on nat<ve c1a<ms b ~ ~ y provincial, territorial 

and regional Indian organizations, Indian bands, In 't " , u~ organ~zat~ons, and 

Metis and non-status Indian groups. 

With few exceptions, this unprecedented activity on native claims 

has been funded by the federal government; Initially, guidelines of the 

funding programs of the Privy Council Office (1970-1973), the Indian Claims 

Commissioner (1972-1973), and the Rights and Treaty Research Program 

(1972-1976) of .the Department of Indian and Northern Affairs were very 

broad, in recognition of the exploratory nature of some of the research. 

Since 1976, however, funds .have been more closely tied to the development 

of identifiable claims rather than general Indian rights issues. Claims 

research and deve10pment'bave been funded by accountable . contributions, 

while claims once accepted by the Government for purposes of negptia'tion, 

(Indian, Inuit, and Metis)"'nave been funded by loans. As of 31 March 1979, 

contributions had amounted to $15,668.134 while loans had totalled $23,554.479.1 

Comprehensive Claims have received the greatest public attention since 

1969, due in part to their somewhat symbiotic relationship with major resource 

development projects in Northern Canada •. The White Paper policy "nd a speech 

by Prime Minister Trudeau in August 1969 had rejected the concept of claims 

based on aboriginal rights.
2 

Continued pressure from Native groups and some 

important judicial decisions induced the federal government to modify its 

policy, and it began to actively pursue th e negotiation of claims based llpon 

traditional use and occupancy of land. 
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The first sign of a relaxation of the opposition to c1ii!ms based on 

native title came in August 1971,when the Prime Minister authorized Dr.Barber 

to hear arguments concerning matters previously considered to be beyond 

his terms of reference. 3 During the remainder of his tenure, the Commis-

sioner took a great interest in aboriginal rights claims and strongly 

advocated that the government negotiate their resolution. Government 

policy, however, did not change noticeably until after the decision of 

the Supreme Court of Canada in January 1973, in the case of Calder vs. 

Attorney General of British Columbia, the aboriginal title claim of the 

Nishga Indians. 

The Nishgas narrowly lost their case, but the judgement gave greater 

credence to aboriginal rights claims. Three of the seven judges ruled that 

the Nishgas held an aboriginal title to certain lands in the province and 

that the title had not been extinguished. Three others accepted the con-

cept of aboriginal title but held that in this case it had been extinguished. 

The seventh and deciding opinion rejected the claim on the technical basis 

that the court action could not be brought without the authorization of the 

province. In essence, the judgements lent considerable support to the con-

cept of aboriginal rights but were divided on the issue of what constituted 

extinguishment. 4 

The Prime Minister acknowledged the significance of the decision by 

conceding that the Indians might have more rights than had been recognized 

in the drafting of the White Paper, Then, in August 1973, the Minister of 
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Indian Affairs and Northern Development, .the Hon. Jean Chre'tien, added sub- 

stance to this concession by announcing the government's willingness to that a caveat could not be filed respecting lands for which there had 

negotiate what he referred to as "comprehensive claims" - where rights of been no Crown grant or agreement by the Crown to issue a 

traditional use and occupancy had not been extinguished by treaty or super- 

seded by law. In fact, at the request of the Claims Commissioner and the Since 1971, the native peoples of the James Bay region had been 

Yukon Native Brotherhood, the government had already appointed, in April involved in negotlatlons wltn m e  rrovlnce or yururc WLLLI~IL UVLC L==rViL 

of that year, a negotiating team to deal with the claim of Yukon natives, sib$lity for obtaining the surrender of the native title under the 1912 

which had been presented in February. Boundary Eztension A c t .  But in November 1972, the Grand ~ouncilof the 

Crees (Quebec) and the Northern Quebec Inuit ~ssociation served notice 

It is important to recognize that this policy announcement of that they would resort to litigation in the form of an application for 

August 1973, was made against a background of ongoing litigation affecting an interlocutory injuction to halt construction on the massive James Bay 

the Mackenzie Valley region of the Northwest Territories and the James Bay hydro-electric development. On 15 November 1973, they obtained a!! 

region of Quebec, projected sites of major pipeline and hydro-electric injuction, but it was suspended by the courts one week later.   he federal 

development proposals, respectively. government maintained Bposition of "alert neutrality" in the ~roceedings, 
; .' 

but did provide funds for the plaintiffs. 8 

on 2 .April 19738,tfie Chiefs of the Mackenzie Valley Indian ~~~d~ filed a 

a t  n " + I  + L - 7  , - - . , .- . . Tn hn+h o f  +hese cases (Mackenzie Valley and James Bay) there were. 

Territories. Their right to register such a caveat was contested, and the concrete reasons for proceeding with litigation even after the go~rernment's 

case was referred to the Supreme Court of the Northwest Territories. offer in August 1973, to negotiate comprehensive claims.  he ~ackenzie 

Justice William Morrow decided to hold hearings in native communities Valley region was covered by Treaty 8 and Treaty 11 and, therefore, it was 

throughout the region to obtain evidence from native witnesses and not obvious that the new policy would apply there any more than it would 
0 

experts. In September 1973, Justice Morrow ruled that there was sufficie apply on the prairies, for example. Although it was overturned on technical 

doubt as to the extinnnishment nf ahnrinina~ tit?- +ha+ +hr. --..-- + -L-..~A srounds in the Northwest Territories Court of Appeal, Morrow's judgement 

apprasru rrlrs ruung, In dune I r  1 3 ,  

Pending final adjudication of the underlying issues. ~h~ federal appeared to give considerable support to the claimant's posltlon tnat rnose 

nn.mmm.-..-.+ ,...-,.?.-,.S ..,,.. ..---..,..A Lr-- .... i~~ - . --- . . treaties had not extinguished aboriginal rights. In the James Bay case, 

the federal aovernment was not directly responsible for dealing with questions 
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Indian Affairs and Northern Dev.,lopment, the Han. Jean Chretien, added sub

stance to this concession by announcing the government's willingness to 

negotiate what he referred to as "comprehensive claims" - ~here rights of 

traditional use and occupancy had not been extinguished by treaty or super

seded by law. S In fact, at the request of the Claims Commissioner and the 

Yukon Native Brotherhood, the government had already appointed, in April 

of that year, a negotiating team to deal with the claim of Yukon natives, 

which had been presented in February.6 

It is important to.recognize that this policy announcement of 

August 1973, was made against a background of ongoing litigation affecting 

the Mackenzie Valley region of the Northwest Territories and the James Bay 

region of Quebec, projected sites of major pipeline and hydro-electric 

development proposals, respectively. 

On 2.April 1973"the Chiefs of the Mackenzie Vallw Indian Bands filed a 

caveat on approximately one-third of the total land mass of the Northwest 

Territories. Their right to register such a caveat was contested and the 

case was referred to the Supreme Court of the Northwest Territories. 

Justice William Morrow decided to hold hearings in native communities 

throughout the region to obtain evidence from native witnesses and various 

experts. In September 1973, Justice Morrow ruled that there was sufficient 

doubt as to the extinguishment of. aboriginal title that the caveat should 

stand, pending final adjudication of the underlying issues. The federal 

government successfully appealed this rUling in June 1975, on the grounds 
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that a caveat could not be filed respecting lands for which there had 

been no Crown grant or agreement by the Crown to issue a grant.
7 

Since 1971, the native peoples of the James Bay region had been 

involved in negotiations with the Province of Quebec which bore respon-

sibility for obtaining the surrender of the native title under the 1912 

Boundary. Extension Act. But in November 1972, the Grand Council of the 

Crees (Quebec) and the Northern Quebec Inuit Association ~erved notice 

that they would resort to litigation in the form of an application for 

an interlocutory injuction to halt construction on the massive James Bay 

hydro-electric development. On 15 November 1973, they obtained "tl 

injuction, but it was suspended by the courts one week later. The federal 

government maintained a position of "alert neutrality" in the proceedings, 

but did provide funds for the plaintiffs. S 

In both of these cases (Mackenzie Valley and James Bay) there were. 

concrete reasons for proceeding with litigation even after the go~~rnment's 

offer in August 1973, to negotiate comprehensive claims. The Mackenzie 

Valley region was covered by Treaty 8 and Treaty 11 and, therefore, it was 

not obvious that the new policy would apply there any more than it would , 
apply on the prairies, for example. Although it was overturned on technical 

grounds in the Northwest Territories Court of Appeal, Morrow's judgement 

appeared to give considerable support to the claimant's position that those 

treaties had not extinguished aboriginal rights. In the James Bay case, 

the federal government was not directly responsible for dealing with questions 
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of obtaining the surrender of aboriginal rights, and the Province of 

Quebec had refused to delay major resource development projects pending 
to protect traditional lifestyles or to adapt to new opportunities. The 

specific details of this agreement, however, had not yet been finalized 
the resolution of native claims. 

when the Liberal Government left office. 

Whatever advantages might have been gained by litigation, native 

groups and the federal government alike have looked to negotiations for 

final settlements of comprehensive claims. In the James Bay case, the 

principal parties (the claimants and Quebec) had been involved in negotia-

tions for some time prior to the commencement of legal action. At several 

points the federal government was under pressure from the claimants and 

others to intervene, but Quebec did not invite such participation until 

after the injunction had been granted. 9 One year later, in November 1974; 

all interested parties signed the James Bay and Northern Quebec Agreement, 

which granted the claimants ownership of 5,250 square miles of land; 

exclusive hunting, fishing, and trapping rights over 60,000 square miles; 

Progress on most other northern claims negotiations has not been 

as decisive. Separate 91aims of Yukon natives, the Dene' and the Metis of 

tpeMackenzie Valley, and Inuit of the central and eastern Arctic, remain 

unresolved. Comprehensive claims in British Columbia, Labrador, and 

Quebec also remain to be negotiated, and face the added hurdle of 

persuading provincial governments to agree to any settlement. In many 

cases the most difficult issues have proven to be those related to demands 

for future political and administrative structures which would permit 

native people sufficient degrees of TI, participation ", "self-determination" I 

or n authonomy II. 11 

greater control over wildlife in the remainder of the region; $225 million 

in financial compensation; special economic development assistance; and, 

a large measure of local autonomy.IO 

All of these negotiations of comprehensive claims (with the 

exception of the Nishga and James Bay) have been conducted directly 

between the claimants and the federal government. Since its creation 

The other major landmark in negotiating comprehensive claims was 

the 1978 agreement-in-principle between the federal government and the 

Committee for Original Peoples Entitlement, representing native claimants 

in the Mackenzie Delta and the Western Arctic. Like the James Bay agree-

ment, it involved a package of benefits including land ownership, monetary 

in 1974, the Office of Native Claims of the Department of Indian and 

Northern Affairs has coordinated the government's side of the negotia-

tions. In July 1977, Hon. C.M. Drury was appointed as the federal 

government's Special Representative on the difficult issue of political 

-development in the Northwest Territories.
I2 

benefits, hunting and trapping areas, and other measnres' designed,either • • • 226 
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In recent years, several special government commissions of 

inquiry on northern resource development have done a great deal to 

publicize native claims, particularly the federal Commissions of Justice 

Thomas Berger on the Mackenzie Valley pipeline proposal; Prof. Kenneth 

. Lysyk on the alternative Yukon pipeline route; and the Ontario Commission 

on the environment of Northern Ontario conducted by Justice Patrick Hartt. 

All three Commissions dealt with the subject of native rights in· their 

respective areas and all three have had very significant effects on the 

subsequent development of claims. The Berger Inquiry, for example, took 

very extensive evidence on native claims at meetings held in northern 

communities and across Canada, and recommended that the pipeline should 

be postponed for ten years, to allow time for the land claims to be 

settled, and the settlement terms to begin to be implemented. l~ 

Commissions of inquiry of this sort can be of some value in 

gathering evidence on comprehensive claims and issuing independent judge-

ments on their merits and advice on possible terms of settlement. Like 

judicial processes, however, their independence from government and the 

claimants prevents them from discovering the compromises which have made 

possible the very detailed and complex settlements that have been reached 

through negotiations between the principal parties. They may greatly 

affect those negotiations but are not likely to supplant them. 

When Jean Chretien announced in 1973 that the government was 

prepared to negotiate comprehensive claims he also reaffirmed its comrnit-
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ment to meet obligations with respect to specific claims. He failed to 

elaborate on an earlier statement of the Queen to the effect that the 

"spirit" and terms of the treaties would be honoured. Thus, while the 

reference to the "spirit" of the treaties suggested a willingness to go 

beyond narrow legalistic interpretations of their obligations, the govern-

ment was not forthcoming with anything new in the way of policies on spec-

ific claims. 

About one year later,. in July 1974 the Office of Native Claims (a.N.C.) 

was established within the Department of Indian and Northern Affairs to 

deal with the increasing number of claims which were being researched and , 

submitted to the Federal Government for a decision as to their validity. 

The primary function of O.N.C. was to conduct basic research, to represent 

the government in claims negotiations with native groups, and to formulate 

policies relating to the development of claims and conduct of negotiations. 

To date O.N.C. has had limited success in resolving specific claims. In 

fact, few bands or organizations have been prepared to enter into direct 

negotiations with O.N.C., preferring instead to go to court or to await the 

creation of alternative mechanisms. 

Recently, much of the work of the O.N.C. has been on treaty land 
• 

entitlement claims in the prairie provinces - an issue .which necessarily 

involves the pro-,rincial governments because of the requirements of the 1930 

Natural Resources Transfer Agreements. The Government of Canada has acknow-

ledged the validity of fifteen such claims in Saskatchewan, and the prov-

incial government has agreed to make both unoccupied and certain occupied 

Crown lands available to fulfill the outstanding treaty obligation. 
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Nevertheless, problems of land selection remain to be worked out between the 

governments, the band, and the Federation of Saskatchewan Indians.
14 

Of all of the various types of specific claims, those which might be 

best suited to litigation concern surrenders of reserve lands,for the 

reason that the conditions fora valid surrender have been defined relatively 

clearly in the InMan Ad. Even here, however, it may be difficult to settle 

most cases without a decision on the issue of trusteeship - a decision which 

could have far-reaching implications for all claims. It may be too soon to 

judge the courts' ability to handle such claims, but litigation is certain to 

be slow and costly. The Enoch Band's case, begun in 1975, is still in its 

early stages. 

It is now ten years since Dr. Barber was appointed Commissioner on Indian 

Claims, with a mandate to, examine and report upon possible mechanisms for 

settlement. There have been many developments in the meantime witit respect to 

particular claims, some of them very positive. But, with few exceptions, the 

available means for resolving claims remain largely unchanged. Dr. Barber's 

final report in March 1977, acknowledged that his approach to his mandate had 

been unorthodox, informal, and consultative: 

Many issues, large and small, from all parts of 
Canada, were examine,d. Representations' were made to 
Government on the aboriginal and treaty rights issues, 
on a large number of band claims, on research funds for 
Indian organizations, on Indian access to Government 
files and on other concerns. Gradually, progress was 
made on understanding the issues involved and on consid
ering means for resolving them. 

The role of the Indian Claims Commission thus evolved 
into one characterized by a variety of functions:, chairman 
of negotiations, facilitator, mediator, middleman, ombuds
man, prodder, sounding board.' Sometimes specific questions 
required immediate resolution, but more often it was a 
matter of the general framework within which on-going 
issues between the Indians of Canada and the Government 
could be identified and resolved. IS 
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This approach left the native organizations with the greater 

responsibility for initiating new mechanisms. The Department of Indian 

Affairs had assumed this responsibility throughout the 1960's but was 

effectively relieved of it with the appointment of the Commissioner. 

Dr. Barber, in turn, took the position that some form of negotiation 

offered the best hope for resolving claims, but he also believed that the 

question of the most appropriate mechanisms could only be dealt with 

"when the Indians have thoroughly researched their position and come 

forward with proposals."1 6 

The Commissioner's most obvious success at encouraging direct 

negotiations on a specific claim was his participation in the se,ttlement 

of the Treaty 7 ammunition claim: 

My role was very much one of mediator 
and middleman. At some meetings between the 
Government and the Indians I presided at the 
request of one or both of the parties. At 
some meetings my presence was not requested 
and I did not attend. Between meetings I 
acted to find out where common ground might 
exist between the parties SO that future 
meetings might be productive and an impasse 
averted. l ? 

Generally, however, most organizations remained reluctant to , 
proceed with negotiation o£ claims which had been researched, in the 

absence of some more concrete mechanism and any understanding on basic 

principles for determining the validity of particular classes of claims. 

With the' 'support and encouragement of the Indian Claims Commis-
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sioner, an agreement was reached in April 1975-, between the National 

Indian Brotherhood and a committee of the federal cabinet to establish national priority or were being pursued entirely outside the Joint 

a basis for continuing consultation on all issues affecting Indian Committee process. While the Committee was an attempt to resolve 

people. It was intended that this Joint National Indian Brotherhood/Cabinet general issues thrQugh a process of discussion and consultation, without 

Cowmittee would have a sub-Committee on Indian Rights and Claims which might resorting to an adversarial forum, the result seems to have shown that it 

serve as a forum for discussing principle's and parameters for settlement is much more difficult to reconcile widely differing general principles 

mechanisms and a means of delegating responsibility for the detailed treat- than it is to negotiate the specific details of a settlement of an indiv-

rnent of issues. A Canadian Indian Rights Commission was set up under the idual claim. The failure of this initiative, therefore, does not speak 

joint chairmanship of Justice Patrick Hartt and Brian Pratt to facilitate well for the ability of broadly based native organization~ and the federal 

the resolution of issues raised in this process and to continue the work government to negotiate very general issues and principles. 

of the I.C.C. The new process was intended not so much to be a mechanism 

for resolving particular claims as it was to be a forum for negotiation of The abandonment of the Joint Committee structure has created 

general principles and mechanisms which might be applied to particular considerable confusion about the future of native claims. Many observers 

classes of claims. remain convinced that specific claims, especially, will not be adequately 

addressed either by litigation or by unstructured negotiations between 

On 14 April 197~, the Executive Council of the N.I.B., apparently the claimants and the Office of Native Claims. Some efforts are being 

dissatisfied at the lack 'of progress on a broad range of issues under this made, particularly in Ontario, to create region~l structures. Otherwise, 

new structure, resolved to withdraw from the Joint Committee. The Canadian however, both" governments and native organizations have yet to develop 

Indian Rights Commission which was responsible to the Committee, was offic- neW initiatives_ 

ially disbanded in January of 1979. 

In Ontario, since March of 1978, representatives of the federal 

One of the difficulties faced by the Joint Committee structure'was and the provincial governments and of Indian organizations have been 

that of arriving at national priorities and positions for negotiatiOIi'. engaged in discussions of several issues by means of a tripartite council. 

Provincial and regional Indian organizations have widely differing claims A steering group coordinates the work of the council, and working groups 

priQrities, and issues of immediate concern to each were often of low have been established to deal with hunting and fishing, wild rice, land 

claims', and social services. The Province has established the Indian 
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commission of ontario under Justice Patrick Hartt, as an independent 

secretariat to facilitate discussions and negotiations am~ng the three 

parties. The Commission has the power, when necessary, to call for 

mediation of disputes and to propose mediators. It is too soon to judge 

the effectiveness of this mechanism, but two of its features provide 

some basis for optimism: it recognizes the tripartite nature of many 

issues; and, it recognizes that many claims may not be resolved without 

the intervention of an independent party, in this case as a mediator. 

Without question"during the past ten years 'native claims issues 

have received far more attention and have benefitted from far greater 

expenditures of funds than in any prior period of Canada's history. In 

spite of this effort, few claims have been resolved and few new avenues 

have been opened for the efficient and effective treatment of issues. 
-;.~ 

Some observers have concluded that this merely demonstrates the fundamental 

insolubility of the issues. Others, however, believe that pessimistic 

conculsions may be premature and that the various alternatives for resolv-

ing native claims should be reviewed in the light of recent and not-so-

recent experience. 
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CHAPTER THIRTEEN 

. Looking at Alternatives 

It is not e~sy to find individuals who are strongly supportive of 

current processes for dealing with native claims. Those who believe that 

the resolution of outstanding claims is vital to the national interest 

tend to view current processes and the policies of governments and claim-

ants as inadequate to the difficult task of addressing the complex and 

long-standing issues at hand. Those who do not place a high priority on 

reaching mutu~lly acceptable settlements or who consider the problems 

posed by claims to be essentially insoluable, tend to find the levels of 

expenditure of money and effort for that purpose unacceptably high. 

Can this review of the history of native claims tell us anything 

about the potential for resolving some of the claims? Which, if any, 

processes have been effective? Are some of them particularly well suited, 

or poorly suited, to particular types of claims? CertainlY one cannot 

see, emerging from the data, anything like a blueprint for an effective 

claims mechanism, nor was it the intention of this paper to build elaborate 

models or give detailed pdlicy recommendations. At best, this study can 

offer some general findings which might be useful to those in government 

and in native organizations who are working to devise specific policies 

and strategies for dealing with claims. 

The following discussion will focus upon two general distinctions 
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between mechanisms which recognize the parties as adversaries of more or Department of Indian Affairs' settlement of the St. Peter's Reserve 

less equal standing, and those which recognize one party as being in a surrender question, as quoted in Chapter Eight, reveals the attitude 

dominant Position with respect to determining outcmes; and (b):the that lay behind this approach to dealing with claims issues. clearly 

distinction between mechanisms which are highly structured in terms of 
such a fiduciary relationship would be difficult to reconcile with an 

rules of procedure and evidence and consistent in the application of acceptance of the fkderal government and native claimants as distinct 

principled decisions, and those which are relatively unstructured. 'As and more or less equal adversaries motivated by self-interest. On the 

a point of departure for the discussion, severa1,references will be made contrary, it implies that it is a duty of the highest order for the 

to the final report of the Commissioner on Indian Claims, Dr. Lloyd former to protect the, latter's interests in all matters governed by the 

Barber,' because it represents the outcome of several years of attention relationship. The strict application of these principles to native 

to the various broad alternatives which will be considered. 
=laims would require the federal government to be more of an advocate 

of the claims and would leave little ;ole for native peoples themselves. 

In the resolution of native claims, non-adversarial mechanisms 

include settlements by administrative, executive or legislative fiat. The attractions of non-adversarial approaches have always been 

Such mechanisms may or'may not encourage the claimant to make represen- and economy, and the fact that there is no doubt as to where 

tations to administrative, executive, or legislative bodies, including lies. In theory at least, they would allow the federal 

Special co~issions, but;':in all cases, responsibility for the details government to obtain a final decision on an issue without recourse to 

of a final settlement belonss solely to the aovernment rather than to 
lengthy negotiation or litigation. Compromises could be imposed without 

the parties mutually or to a third party. This has been the approach reference to their acceptability to the claimants, as was done in the 

taken towards most r ~ a i m s  , , n + i ~  + a i r ~ y r  rp,-nn+~.r  
riate $100,000 for B.C. ~ndians, and in the 1916 
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St. R~~~~~~ legislation.3 In both cases, it was expected that 
I 

In many respects, non-adversarial approaches to the resolution controversial issues which had defied resolution by various other means 

of native claims appear to have been an outgrowth of the concept of a might be finally disposed of by simple monetary settlements. For similar 

trust relationship or a guardian/ward relationship between native peoples reasons, it migh; be tempting, today, to consider a blanket settlement 

and the federal government. The Hon. Arthur Meighen's coments on the. all native or of all claims of a particular category as a means of 

avoiding the expense and the uncertainty of various adversarial approaches- 
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among various mechnaisms for resolving disputes: (a) the distinction 

between mechanisms which recognize the parties as adversaries of more or 

less equal standing, and those which recognize one party as being in a 

dominant position With respect to determining outcomes; and (b) :the 

distinction between mechanisms which are highly structured in terms of 

rules of procedure and evidence and consistent in the application' of 

principled decisions, and those which are relatively unstructured. As 

a point of departure for the discussion, several references will be made 

to the final report of the Commissioner on Indian Claims, Dr. Lloyd 

Barber,! because it represents the outcome of several years of attention 

to the various broad alternatives which will be considered. 

In the resolution of native claims, non-adversarial mechanisms 

include settlements by administrative, executive or legislative !iat. 

Such mechanisms may o:r:'inay not encourage the claimant to make represen-

tations to administrati;e, executive, or legislative bodies, including 

special commissions, but;'." in all cases, responsibility for the details 

of a final settlement belongs solely to the government rather than to 

the parties mutually or to a third party. This has been the approach 

taken towards most claims until fairly recently. 

In many respects, non-adversarial approaches to the resolution 

of native claims appear to have been an outgrowth of the concept of a 

trust relationship or a guardian/ward relationship between native peoples 

and the federal government. The Hon. Arthur Meighen's comments on the, 
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Department of Indian Affairs' settlement of the st. peter's Reserve 

surrender question, as quoted in Chapter Eight, reveals the attitude 

that lay behind this approach to dealing with claims issues. Clearly 

such a fiduciary relationship would be difficult to reconcile with an 

acceptance of the federal government and native claimants as distinct 

and more or less equal adversaries motivated by self-interest. On the 

contrary, it implies that it is a duty of the highest order for the 

former to protect the, latter's interests in all matters governed by the 

relationship. The strict application of these principles to native 

claims would require the federal government to be more of an advocate 

of the claims and would leave little ~ole for native peoples themselves. 

The attractions of non-adversarial approaches have always been 

simplicity and economy, and the fact that there is nO doubt as to where 

responsibility lies. In theory at least, they would allow the federal 

government to obtain a final decision on an issue without recourse to 

lengthy negotiation or litigation. compromises could be imposed without 

reference to their acceptability to the claimants, as was done in the 

1927 decision to app~opriate $100,000 for B.C. Indians,2 and in the 1916 

I . l' 3 St. peter's Reserve eg~s atlon • In both cases it was expected that 

• controversial issues which had defied resolution by various other means 

might .be finally disposed of by simple monetary settlements. For similar 

reasons, it might be tempting, today, to consider a blanket settlement of 

all native claims or of all claims of a particular category as a means of 

avoiding the expense and the uncertainty of various adversarial approaches. 
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Settlement by fiat, whether applied to an individual claim, a cate-

gory of claims I or all claims I might seem reasonable in re'latibn to' the 

concept of trusteeship but has little to commend it in the light of the 

current realities of the changing position of native people in Canadian 

society. Increasingly, native people insist upon the right to represent 

themselves through their own political institutions, in transactions 

with other institutions in society. Greater self-determination within 

the framework of special status has become a common goal and the disabil-

ities of wardship are rejected in favour of the rights of "citizens plUS". 

Under modern circumstances settlement by fiat would be little more 

acceptable than a complete denial of the claims because although it might 

acknowledge injustices of the past it would not acknowledge the legitimacy 

of these. recent and emergent institutions and movements. 

It is possible t6 accept that a trusteeship has a lesser (or at 

least, a different) sign~ficance for native affairs policy today without 

rej~cting it as a reality'·,·of an earlier era, and thus basis for certain 

specific claims. Claims processes could reflect the movement towards 

greater self-determination without denying that, historically, very 

different relationships existed, approaching under some circumstances 

those of guardian and ward. 

An additional reason that is advanced for rejecting settlement 

by fiat is that the executive, legislative, and administrative branches 

of government can not be relied upon to handle claims with the degree of 
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consistency and continuity that one expects of judicial systems. Indiv-

idual claims maybe dealt with in good conscience, but the point of 

reference is likely to be contemporary, and, on occasion, short-lived 

policy objectives rather than principles of abstract justice. In order 

to be seen to be just, and to be capable of rendering decisions with 

lasting authority, an adjudicator of native claims would have to be 

further removed from these other policy objectives and from immediate 

political considerations. 

There are many types of adversary "laims mechanisms ranging from 

the Canadian judicial system which has a highly developed structure 

largely independent of the adversaries, to unstructured negotiations 

which would allow the adversaries to determine rules by mutual consent 

or to proceed more or less unencumbered by rules or by third parties. 

In between are various forms of arbitration and mediation. 

As noted in Chapter Eleven, litigation has not often been chosen 

by the federal government as a mechanism for settling native claims. 

Nevertheless it remains, at the very least, a last res-ort where the 

parties to a dispute may be unable to reach agreement through negotiation , 
or unwilling to accept decisions from quasi-judicial processes. In fact, 

it may be that disagreement on some issues will be so fundamental and so 

divisive that compromise is imposs,ible and less authoritative decisions 

unacc'ilptable. The courts seem to have already played a significant role 

in defining aboriginal rights in such a manner as to discredit the most 
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extreme negotiating positions of both s ides  and to lay some framework 

for  more r e a l i s t i c  discussion. 0th e r  fundamental issues,  such as the I 
not di rec t ly  re la ted t o  the  case, i n  order t o  provide the h i s tor ica l  

i 

of the Crown's trusteeship,  may have to be given further defini- 1 context of government po l ic ies  and pract ices  t h a t  would enable a judge 
1 

tion through l i t i g a t i o n  before negotiation or  of certain 1 to appreciate all relevant aspects of the alleged in jus t ice .  Many 

i 
types of spec i f ic  claims can he proceeded wi th .  1 native claims, which have been the source of a genuine and acute sense 

of may lack legal  merit even i f  the  claimants were 

At present, native people are  under few d i sab i l i t i e s  inbringing present their  entire case under very l i b e r a l  rules  of evidence. 

before the Courts, but the disadvantages of .doing so are con;id- the courts would be of l i t t l e  u t i l i t y  i n  resolving such claims- 

erable. Since 1951 any c i t i zen  has been able to  br ing proceedings' ' 

4 against the Crown, without the Crown's consent, and since the same 
unstructured negotiations d i f f e r  only by degree from what we have 

date the I n d t a ~  AcZ has contained no r e s t r i c t i ons  against ~ ~ d i ~ ~ ~ ~  non-adversarial mechanisms, o r  settlements by fiat- ''' on'y 

raising funds fo r  such Purposes. However, the costs  of such actions significant difference i s  t h a t  de t a i l s  of a proposed settlement must be 

can be prohibit ive,  and few bands or  organizations are in a p o s i t i o n .  , 
dsscussed by both par t ies  and expl ic i t ly  approved by them before the 

to provide the necessary f inanc ia l  support. Research fl lnds nrnlr;an~ settlement can be properly considered t o  have been . . - - . - --- - - A - . A- - 
, * 

to bands and organizations by the Department of Indian and Northern Affairs 

can not be used for  l i t i e a t i o n  w i t h n n t  t h e  en-cn-t -F rL- u:------ *; 
dtj.: i 8' Dr. ~ ~ ~ b ~ ~ ,  during h i s  term as commissioner, was strongLy s"ppur- 

long as  government policy encourages negotiation i n  preference to liti- 
tive of negotiated especially i n  preference t o  juai-cial pro- 

gation, i t  i s  highly unlikely that  such consent w i l l  be gl;anted in many 
cesses: 

cases. ~ ~ 

The negotiation approach i s  one which has 
received strong support on a l l  s ides ,  and 
one which I have advocated f o r  some time. 
The negotiation process is inherently 
superior. It al loys  d i r ec t  involvement 
of the Indians concerned and is  f lex ib le  
enough t o  encompass the many aspects of 
Indian claims t h a t  could not receive con- 
s iderat ion i n  a s t r i c t l y  jud ic ia l  approach. 
In  short,' it can produce viable,  future- 

@. 
@, , oriented r e su l t s  while judges must concen- 
G>, 
b.2. t r a t e  on the past .  

5 
.-, 

I t  i s  possible that  many native claims which might otherwise be 

successful i n  court w i l l  f a i l  on the basis of d i f f i c u l t i e s  i n  introducin 

evidence. Often, very dated archival  materials as  well a s  second-hand 

ora l  evidence of Indian elders are  essen t ia l  t o  establishing a case. 

Often, too, i t  may be necessary to  introduce a great  deal of evidence- 
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for more realistic discussion. Other fundamental issues, such as the 
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tion through litigation before negotl' at.l·on . or arbitration of certain 

types of specific claims can be proceeded with. 

peop e are under few disabilities in bringing At present, native 1 

, ut the disadvantages of'doing so are consid-claims before the courts b 

erable. Since 1951 any citizen has been able to br1'ng proceedings· 

against the Crown, without.the Crown's consent,4 and since the same 

date the IndLan Aet has contained no restrictions against Indians' 

raising funds for such purposes. However, the costs of such actions 

can be prohibitive, and few bands or organizations are in a position 

to provide the necessary financial support. Research funds provided 

to bands and organizati;~sby the Department of Indian and Northern Affairs 

can not be used for litigation without the consent· of the Minis ter.· As 

long as 

gation, 

government policy encourages negotiation in preference to liti

it is highly unlikely that such consent will b e granted in many 

cases. 

It is possible that many native claims which might otherwise be 

successful in court will fail on the basis of difficulties in introducing 

evidence. Often, very dated archival materials as well as second-hand 

oral evidence of Indian elders are essential to establishing a caSe. 

Often, too, it may be necessary to introduce a great deal of evidence 
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not directly related to the case, in order to provide the historical 

context of government policies and practices that would enable a judge 

to appreciate all relevant aspects of the alleged injustice. Many other 

native claims, which have been the source of a genuine and acute sense 

of grievance may lack legal merit even if the claimants were allowed to 

present their entire case under very liberal rules of evidence. Clearly, 

the courts would be of little utility in resolving such claims. 

unstructured negotiations differ only by degree from what we have 

termed non-adversarial mechanisms, or settlements by fiat. The only 

significant difference is that details of a proposed settlement must be 

d~scussed by both parties and explicitly approved by them before the 

settlement can be properly considered to have been negotiated. 

Dr. Barber, during his term as Commissioner, was strongly suppor-

tive of negotiated settlements especially in preference to judicial pro-

cesses: 

The negotiation approach is one which has 
received strong support on all sides, and 
one which I have advocated for some time. 
The negotiation procesS is inherently 
superior. It allowS direct involvement· • of the Indians concerned and is flexible 
enough to encompass the many aspects of 
Indian claims that could not receive con
sideration in a strictly judicial approach. 
In short; it can produce viable, future
oriented results while judges must concen
trate on the past. 5 
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i r e la t ive ly  successful, although the extent t o  which they were t ru ly  
ti;, Id. 
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1". [ negotiated remains open t o  dispute. In recent years, l i t i g a t i o n  has 

1 
' 

$:z been used i n  some instances i n  an attempt t o  es tab l i sh  aboriginal r igh ts ,  

but negotiations have been r e l i ed  upon t o  produce comprehensive se t t l e -  

Many specif ic  claims do not hinge upon such broad issues  but upon ques- 

t ions  which can be re la ted  t o  very specif ic  l eg is la t ive  provisions o r  

t r e a t y  te rns .  Not only do they not require a redefinit ion of bas ic  

relationships,  i n  many cases they might only be resolved i f  both s ides  

are  prepared t o  avoid returning t o  fundamentals. 

4 A comparison might be mide here with labour re la t ions .  Management 
1 
i 

and labour leaders usually enter  contract  negotiations with very funda- 
While they might be Guite useful i n  dealing with comprehensive 

mental differences i n  t h e i r  views concerning economic systems and p o l i t i c a l  
claims, there  are  reasons t o  doubt t h a t  negotiations w i l l  ever succeed. 

ideologies, but do not usually expect t o  resolve these differences through 
i n  resolving the hundreds of outstanding spec i f ic  claims. Lack of 

negotiations. Instead, they focus upon the spec i f ic  dispute a t  hand, 
s t ructure  i n  settlement mechanisms creates a great  temptation t o  expand 

leaving t h e i r  other differences for  other ,  more appropriate, forums. 
issues f a r  beyond those which might reasonably be resolved, and t o  expect 

8 .  
Similari ly,  many spec i f ic  clalms might be resolveg by a careful  and 

too much of settlements. Comprehensive claims are ,  by nature, somewhat 

reasonable consideration of terms of t r e a t i e s  and leg is la t ion ,  without 
i l l-defined and bound up with important ideological issues,  but many 

f i r s t  attempting to're-define the nature of t r e a t i e s  o r  the  ro le  of 
spec i f ic  claims can be qui te  precise and independent of other ,  more 

Indian people i n  Canadian society. A lack of s t ructure  and rules  i n  
basic,  differences between the par t ies .  

any claims mechanism may make it d i f f i c u l t  tomain ta in  such a focus. 
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unstructured negotiations would appear to be particularly well 

suited to comprehensive claims, because they invariably involve a wide 

range of issues, and claimants are generally seeking settlements which 

would re-define their position in Canadian society. Changes in law, 

political institutions, and government programs are often proposed by 

the native peoples, and such questions cannot be considered by any 

independent third party. Fundamental questions raised by these proposals 

are by nature difficult to resolve but there are no-realistic alternatives 

to direct negotiations. The post-Confederation Indian treaties were 

relatively successful, although the extent to which they were truly 

negotiated remains open to dispute. In recent years, litigation has 

been used in some instances in an attempt to establish aboriginal rights, 

but negotiations have been relied upon to produce comprehensive settle-

ments. As might have been expected, agreements have been slow in coming 

but the process has not been without its successes. 

While they might be quite useful in dealing with comprehensive 

claims, there are reasonS to doubt that negotiations will ever succeed-

in resolving the hundreds of outstanding specific claims. Lack of 

structure in settlement mechanisms creates a great temptation to expand 

issues far beyond those which might reasonably be resolved, and to expect 

too much of settlements. Comprehensive claims are, by, nature, somewhat 

ill-defined and bound up with important ideological issues, but many 

specific claims can-be quite precise and independent of other, more 

basic, differences between the parties. 
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Dr. Barber apparently did not concede any difference between 

comprehensive and specific claims in this regard: 

It is clear that most Indian claims are not 
simple issues of contractual dispute to be 
resolved through conventional methods of 
arbitration and adjudication. They are the 
lIlOSt complex question of the relationship 
between the original inhabitants of this 
land and the powerful cultures which moved 
in upon them. The claims business is 
no less than the task of redefining and re
determining the place of Indian people with
in Canadian society.6 

Many specific claims do not hinge upon such broad issues but upon ques-

tions which can be related to nery spec'f'c I - I t' - -• ~ ~ egls a lve provlslons or 

treaty terms. Not only do they not require a redefinition of basic 

rel~tionships, in many cases they might only be resolved if both sides 

are prepared to avoid returning to fundamentals. 

A comparison might be made here with labour relations. Management 

and labour leaders usually enter contract negotiations with very funda-

mental differences in their views concerning economic systems and political 

ideologies, but do not usually expect to resolve these differences through 

negotiations. Instead, they focus upon the specific dispute at hand, 

leaving their other differences for other, more apvropriate, forums. 

Similarily, many specific cl~ims might be resol vea by a careful and 

reasonable consideration of terms of treaties and legislation, without 

first attempting to're-define the nature of treaties or the role of 

Indian people in Canadian society. A lack of structure and rules in 

any claims mechanism may make it difficult to maintain such a focus, 
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Some specific claims, obviously do not fit in this category and might 

have to undergo the very slow but flexible process employed for com-

prehensive claims. 

Any process created to deal with specific claims will likely 

encounter serious problems if it is designed to be simply a meanS of 

defining or implementing government policies for social and economic 

development. If it is, the claimants will find it difficult to perceive 

any connection between their specific grievance and the proposed settle-

ment. On the other hand~ "if the claims resolution process is used as a" 

handy vehicle for promoting the political ideologies of native organiza

tions, it is just as likely to be barren of practical results. If it is 

to be successful in resolving specific claims, the process will have the 

specl lC lnjustlces. limited and more rea,listic obJ"ective of rectl."fYl."ng "f"" " 

Anq. if there is to be"· ~ny strong incentive to compromise, there may have 

to be a third party involved with substantial powers. 

To attempt to settle claims through direct negotiations requires 

very courageous acts of compromise. In a highly political environment, 

.. an nega 1 ve aspects of negotiators are more often J"udg'ed by the POSl."tl.""e d t" 

final settlements, than by the opportunities lost or the dangers avoided by 

~ er one 1.5 a nlster of the Crown, failing to reach a settlement. Wheth "Mi " 

an Indian leader, a civil servant l or an agent of an Indian.organization, 

the safest course is often to avoid committing oneself to any settlement 

which would then become "fair game" for political opponents. From fear 
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of setting a bad precedent, government negotiators will be reluctant to 

move beyond conservative interpretations of obligations as defined by 

the judicial system, while native negotiators will be reluctant to be 

personally identified with a settlement which is not precisely in accord 

with the views of their supporters. Both sides might willingly accept a 

compromise provided that it does not require their personal authorship. 

To summarize, it would appear that the majority of specific claims 

are more likely to be settled where there are rQles of procedure which en-

courage a clear focus on limited issues and where a 'third party can en-

courage or impose compronases. The court ~ystemf however, may prove to 

be somewhat too restrictive in terms of rules of procedure and evidence 

to be appropriate for many types of claims. Canadians have had little 

experience with the application of various forms of arbitration and 

'mediation to native claims, but there would appear to be good reasons 

to give them further consideration. 

The authority of a mediator or arbitrator may be very limited or 

quite extensive. A mediator may be expected merely to make suggestions 

to the adversaries on means of resolving particular difficulties in a 

-. dispute or to make public his or her findings on major points ,of conten-

tion. An arbitrator may make awards which are merely advisory or which 

are binding on the parties. The U.S. Indian Claims Commission was a 

form of arbitration which issued binding decisions. 
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To consider a general system of arbitration at this date is really 

a matter of returning to the proposals of the 1960's for an Indian Claims 

Commission in Canada. The arguments which put an end to those proposals, 

when seen from the perspective of 1979, do not appear convincing. The 

proposals for an I.C.C. with powers of arbitration were criticized because 

they would not be appropriate for all classes of claims. This remains a 

valid point but Canadians are now more familiar than they were ten y'ears 

ago with the variety of claims and perhaps less concerned to ensure that 

anyone mechanism be able to resolve them all. Based on the American 

experience, arbitration ~s often considered costly and time-consuming. 

For many claims, howeve~, negotiation (or, rather, the lack of acceptable 

alternatives) has been'proven to have no advantages in this regard and 

may be considerably less productive of decisions. 

The task facing policy makers today, it would seem, is not very 

much different from that which they faced as early as. 1961. Litigation 

remain~ an alternative for some types of native claims, but its weaknesses 

have been recognized for some time. Unstructured negoti~tions may be 

required for fundamental questions. concerning comprehensive claims, 

Indian Act amendments,. and. other questions involving redefinition of 

basic relationships, but m"ny other claims, probably the great majority, 

are not of this character and, generally, are not being settled. New 

efforts to develop mechanisms of arbitration or mediation, perhaps at 

regional levels, or with reference to particular categories of claims only, 

could be made. The continued failure of inappropriate mechanisms can 

only engender frustration, cynicism, and mutual distrust. 
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