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1.2

2.1

2.2

Using the Manual
Directive 1-1

Purpose

This manual is based on the final recommendations of a committee composed of
district, regional and headquarters staff, as well as First Nation Land Managers.
Their goal was to produce a manual that reflects user needs and is easy to read
and use. We hope that this manual achieves these goals.

This directive describes the structure and format of the manual and explains how
to use the manual.

General

What is the manual?

a) It is aresource and a tool. It has all of the basic technical information,
procedures and policies you will need to manage reserve land. There is
an updating system to ensure that the information you have is current.

b) It is also a product, backed by the Land Planning Unit which acts as "a
service unit." Services include directives, special projects and
consultations in response to new issues and questions.

Who is the manual for? It is designed to assist three user groups:

a) The department's officers who manage Indian reserve and designated
lands;

b) First Nation officers who manage Indian reserve and designated lands;
and,

C) Other departmental officials.
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DIRECTIVE 1-1 Using the Manual

2.3  What can the manual do? The manual will provide you with:
a) General information on reserve lands;
b) Specific procedures;
C) Policy information; and,
d) Updated interpretations and amendments.

2.4 The manual is divided into chapters. Each chapter is divided into directives
which are then subdivided into headings, paragraphs and bullets.

2.5 The manual contains two indexes:

a) The main index, found at the front of the manual, lists the manual's
chapters, directives, and attachments.

b) The chapter index, found at the beginning of each chapter, lists the
directives in numerical order.

2.6 The manual has 15 chapters:

a) Chapter 1: Introduction

b) Chapter 2: Transaction Guide

C) Chapter 3: Individual Interests: Creating, Transferring and
Cancelling

d) Chapter 4: Lands Used for the General Welfare of the First
Nation

e) Chapter 5: Designations and Surrenders

f) Chapter 6: Permits: Drafting, Issuing and Cancelling

0) Chapter 7: Leases: Drafting, Issuing and Cancelling

h) Chapter 8: Monitoring and Administering Leases and Permits

i) Chapter 9: Land Transactions Under Section 35

)] Chapter 10: Reserve Creations and Additions
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DIRECTIVE 1-1

Chapter 11:
Chapter 12:
Chapter 13:
Chapter 14:

Chapter 15:

Devolution of Land Management to First Nations
Environment

Orders in Council

New Bands/Band Amalgamations

First Nation Land Management Act

2.7  Each chapter is divided into directives that deal with key issues. Directives are
divided into these headings:

a)
b)

c)

d)

e)

f)

9)

Purpose:
General:

Authorities:

Policy:

Process:

Implementation:

References:

Objective of the directive.
Background, definitions, explanations and rationale.

Relevant sections of the Act, regulations, other
legislation and case law.

Policy requirements.

Procedural requirements, and an overview or
summary of procedures.

Date of coming into force, application, roles and
responsibilities.

Other sources of information, including other
manuals.

2.8 Check lists are used to explain processes and procedures. You will find a check
list at the end of the directives labelled as annexes. Check lists help to explain
the process and procedures step by step.

2.9 Checklist boxes are included in the check lists, to allow you to check off the
requirements or specifications that need to be met in completing a particular

step.

2.10 We have tried to use clear and simple language. Where technical terms are
unavoidable, they are defined either in the text or in a paragraph under the
"General" heading.
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DIRECTIVE 1-1 Using the Manual

3.1

3.2

3.3

4.1

4.2

4.3

Process: How to Use the manual
How to Find General Information:
a) Start with Chapter 2. It provides background information and explains

how different sections of the Indian Act are intended to accomplish
different purposes.

b) Find specific topics using the chapter index.
C) Use the check lists for an overview.
d) Update all information by reading related directives.

How to Find Procedures:

a) Use the Table of Contents or the chapter list (see section 2.6) to find
appropriate chapter(s).

b) Use the chapter index to find specific directives.

C) Read the "Process" sections and the check lists. The check lists give
step-by-step explanations of procedures.

How to Find Answers to Policy Questions:
a) Use Chapter 2 and chapter indexes to find your subject.

b) Read the policy sections of directives.

References and Getting Help

The "References" heading lists other sources of information, including other
departmental manuals. Some of these sources are listed in Directive 1-2, section
6 (References).

You can contact the Land Planning or Land Management units if you have
guestions about the manual. Contact numbers are listed in Directive 1-2, section
5 (Implementation).

You can also refer questions to regional or district offices, who may,
depending on the nature of the question, refer the matter to Headquarters.
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Using the Manual DIRECTIVE 1-1

4.4  Copies of this manual are available from Indian and Northern Affairs Canada
regional offices or from the Lands Directorate at headquarters. The manual is
also available to government offices and to First Nations with delegated land
management authority. First Nations funded for land management should
ensure that they are on the mailing list for manual updates. The manual is also
available on the departmental Internet and Intranet sites.
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2.1

2.2

2.3

Policy Development
Directive 1-2

Purpose

This Directive explains how policy is developed.

General
Policy development involves review and consultation.

Review is a process where draft policies are sent to stakeholders for review and
comment.

a) When? Always, except for urgent cases.

b) Who? Policy and advisory units;
First Nations and regions;
Other affected groups such as the National Aboriginal Land
Managers Association (NALMA), municipalities, provincial
governments and other federal departments.

C) How? Dratft policies are circulated for review and comment. There
is, however, a cutoff date after which comments will not be
incorporated into the revised document. Dratft policies are
usually circulated for a maximum of two rounds of review.

Consultation is a process where stakeholders discuss and give input before a
policy is drafted.

a) When? When policies deal with major issues or new policies where
the department has some discretion to incorporate
stakeholder views.

b) Who? Lands Directorate;
First Nations and regions;
Other affected groups such as NALMA, municipalities,
provincial governments and other federal departments.

C) How? At the discretion of the policy advisor (meetings, workshops,
conference calls, etc.).
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DIRECTIVE 1-2 Policy Development

2.4

3.1

3.2

3.3

3.4

4.1

All new policies must be approved by the Assistant Deputy Minister, Lands
and Trust Services. Policies that involve other departments or which are
particularly important may require approval by the National Policy Committee
(see following paragraphs) and the Deputy Minister. Revisions and rewrites are
approved by the Director, Lands Directorate.

Policy

The "National Policy Committee" coordinates all phases of policy development.
The committee's mandate is limited to issues related to this manual.

The committee consists of:

a) Manager, Land Planning (chair);
b) Manager, Land Management;
C) Regional Land Managers.

Members get input from their groups and communicate that input to the
committee.

Working groups or subcommittees are sometimes formed to study specific

issues. These groups are generally chaired by Headquarters policy advisors and
may involve technical experts.

The Policy Development Process: How it works
The policy development process involves six phases:

a) Policy planning

b) Research

C) Consultation (where required)

d) Development

e) Review/Revision

f) Approval
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4.2

4.3

5.1

The process runs through an annual cycle:

a)

b)

d)

e)

Draft Policy Plan: The Land Planning and Land Management Units
create, based on committees and user input, a draft plan for new policy
and directives. The plan will identify proposed projects and deadlines.

Consultation on the Policy Plan: Committee members discuss the draft
plan with their respective groups. The committee meets to discuss the
plan and make recommendations on the proposed subjects, activities and
priorities. The plan is revised as required.

Policy Research and Consultation: Policy advisors, and possibly
working groups and subcommittees research issues and confer with Legal
Services as required. Consultation involves surveys, workshops, focus
groups and the acceptance of submissions. Policy is drafted based on the
revised policy plan, research and consultation.

Review: Committee members review draft policies with their groups, and
forward comments to the chairperson. If necessary, the committee meets
to discuss policy. Policies are submitted for translation.

Approval: Policies are finalized and submitted for approval.
Section 2.4 explains who must approve policy.

Annex A provides a detailed explanation of a policy development cycle.

Implementation

You can contact the Land Planning Unit at Headquarters if you have questions
about the policy development process.

Land Planning Unit:

(819) 953-7916 (phone)
(819) 994-1667 (fax)

10
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DIRECTIVE 1-2

Policy Development

6. References

6.1 Refer to these manuals for further information:

a)

b)

d)

The Indian Lands Registration Manual explains the Indian Lands
Registry and tells you how to register documents. For copies contact the
Deputy Registrar, Lands Directorate, at (819) 994-6717.

The Indian Estates Manual tells you how to deal with reserve lands after
an individual First Nations member has died. Copies can be obtained
from the Indian Moneys and Estates Directorate in Hull, or from the offices
of the Directorate's regional counterparts.

The Real Property Volume of the Treasury Board Manual explains the
Federal Real Property and Federal Immovables Act. You should use it
when lands are being purchased, expropriated, exchanged, sold, added to
reserves, transferred under section 35 of the Indian Act, or where a
section 35 right-of-way is granted. A subscription may be purchased from
the Canada Communication Group - Publishing, at (819) 956-4802
(phone) or (819) 994-1498 (fax).

The Natural Resources Policy Manual tells you how to deal with natural
resources such as oil, gas and timber on reserve lands.

December 2002
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Chapter 1: Introduction

Directive 1-2: Policy Development

Annex A: Policy Development Process
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Policy Development Process DIRECTIVE 1-2: ANNEX A

Policy Development Process
Directive 1-2: Annex A

The Land Planning Unit will:

1. Prepare and send to the committee, NALMA and to 53/60 First Nations a Draft
Policy Plan listing policy bulletins and directives to be developed and providing the
following information on each planned project or task:

a) A description of the project or task

b) A designation of the project or task as high, medium or
low priority

C) A schedule showing the planned months of review by
the committee and the sector executive

d) An estimate of the resources required to complete the project
or task

Committee Members will:

2. Coordinate review of the proposed plan with regional, district, NALMA and First
Nation staff and get input on:

a) Other issues to be addressed in addition to or in place of
those identified in the plan

b) Which projects or tasks would benefit from prior consultation
and formation of a workgroup

C) Their interest in and views on the issues to be addressed
through the plan

3. Summarize and submit their comments to the chair and indicate if they would like
to discuss the plan.

Land Planning will:

4, Review and analyze input from committee members.
5. If necessary, amend the draft plan or prepare responses to the input received.
6. Forward the revised plan and responses to committee members.
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DIRECTIVE 1-2: ANNEX A Policy Development Process

7.

If necessary, call a teleconference or meeting to review the draft and set up
workgroups, and send:

a) A summary of input received, and responses to that input

b) Statements of issues, objectives, key questions and considerations
for each session

C) Agenda and background documents

d) A revised draft of the policy plan

National Policy Committee will:

8.

9.

Review and discuss the issues included on the agenda.

Submit conclusions and recommendations for consideration by policy and the
sector executive.

Land Planning will:

10.

11.

12.

13.

Prepare a final plan and distribute it to committee members.

If necessary, requests committee members to nominate representatives to
subcommittees

Develops, with workgroups, project plans for each project and identifies
consultation activities such as:
a) Workshops, conferences and meetings
b) Surveys and questionnaires
C) Submissions from First Nations and their representatives
d) Interviews and discussions

Implements project plans and develops working documents such as:

a) Background Papers: Outlining basic information and issues as a
basis for consultation

b) Discussion Papers: Suggesting findings, conclusions,
recommendations and proposals for discussion

C) Project Reports: Stating conclusions and recommendations

d) Draft Directives: Stating proposed policies and procedures

e) Draft Training Materials and Work Instruments: Including
presentations, forms and instructions.

16
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Policy Development Process DIRECTIVE 1-2: ANNEX A

14.  Circulates working papers to committee members, NALMA and 53/60 First Nations
for comment and review.

Committee Members will:

15.  Coordinate the review of working papers by regions, districts, NALMA and First
Nations.

16.  Consolidate and submit input to Land Planning within deadlines including requests
for further consultation or meetings.

Land Planning will:
17. Review and analyze input from committee members.
18. If necessary, develop revisions and responses based on member input.
19. If necessary, call a meeting or teleconference to discuss input and send to
members:
a) A summary of input received, and responses to input
b) Statements of issues, objectives, key questions and considerations
for each session
C) Agenda and background documents
d) Revised drafts of the working documents
National Policy Committee will:

20. Review and discuss the issues included on the agenda.

21.  Submit conclusions and recommendations for consideration by Land Planning and
the sector executive.

Land Planning will:
22.  If necessary, revise working papers and develop responses to recommendations.

23. If necessary, send revised working papers and responses to members.
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DIRECTIVE 1-2: ANNEX A Policy Development Process

Committee Members will:

24.  Coordinate the review of revised working papers by regions, districts, NALMA and
First Nations.

25.  Consolidate and submit input to the Land Planning Unit within deadlines.
Land Planning will:
26. Review and analyze member input.
27. Prepare policy documents such as:
a) Directives
b) Training materials

C) Work instruments, such as forms, instructions and guides

28.  Submit policy documents to the Lands and Trust Services Executive Committee for
review.

29.  Prepare final policy documents based on the sector executive review and submit
them to the Assistant Deputy Minister, Lands and Trust Services, for approval.

30.  Arrange for distribution of approved policy documents through regions and
NALMA.

Policy Advisor will:

31. Review approved policy development plan.

32. Select and contact a project team if appropriate.
33. Develop project plan:

a) State objective

b) Describe project

C) Describe proposed output

d) State performance expectations

e) Estimate time frames

f) Estimate costs

0) Describe the responsibility / reporting structure
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Policy Development Process DIRECTIVE 1-2: ANNEX A

34.

35.

36.

37.

38.

39.

40.

41.

42.

Submits project plan to manager for approval.
Researches issue(s):

a) Identify sources of information
b) Obtain, review and analyze information

Obtains legal opinion:
a) Draft request for opinion

b) Include all relevant policy background
C) Include all relevant factual background
d) Include example(s) if necessary

Reviews legal opinion.

If consultation is required, identifies:
a) Stakeholders to be consulted
b) Purpose or objective of consultation
C) Methods of consultation

If consultation is required, develops consultation procedures.
Options include:
a) Surveys
b) Workshops/focus groups
C) Meetings and interviews
d) Requests for submissions

If consultation is required, drafts a background paper which identifies the facts and
iIssues but makes no recommendations.

Develops policy option(s) which:
a) Reflect the results of the consultation process, if consultation was
required
b) Meet the expectations of the project plan
C) Are efficient, effective and realistic

Develops decision-making criteria to assess options and determine which option(s)
to recommend by preparing a working paper, which includes options and
recommendations, for submission to decision-maker.
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DIRECTIVE 1-2: ANNEX A Policy Development Process

43.  Submits the policy options and recommendations to the decision-maker (usually
the Assistant Deputy Minister, senior departmental management, or a
departmental committee).

44.  Where a policy option(s) is chosen by the decision-maker, revises working
paper if necessary.

45.  Coordinates the review of revised working papers by regions, districts, NALMA and
First Nations.

46. Reviews and analyzes input from regions, districts, NALMA and First Nations.

47.  Prepares policy documents such as:
a) Directives
b) Training materials
C) Work instruments, such as forms, instructions and guides

48.  Submits policy documents to the Lands and Trust Services Executive
Committee for review.

49.  Prepares final policy documents based on the sector executive review, and
submits them to the Assistant Deputy Minister, Lands and Trusts Services,
for approval.

50. Prepares or amends training materials, or works with the Staffing and
Training Directorate to ensure that the materials are updated.

51.  Arranges for distribution of approved policy documents to the regions and NALMA.
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DIRECTIVE 2-1 What is Reserve Land?

1. Purpose

1.1  This directive provides general information on reserve lands. Read this directive
for information about what reserve land is and what makes it unique.

2. General

2.1 The Constitution creates a distinction between Indian reserve lands and other
lands in Canada. Section 91(24) states that only the federal government can
pass laws about "Indians and lands reserved for Indians."

2.2  The legal framework underlying reserves is that:

a) The underlying legal title to reserves belongs to the federal or provincial
Crown, depending on various factors such as the province in which a
reserve is found, and how the reserve was created;

b) Pursuant to s. 2 of the Indian Act, reserves are set aside by the Crown in
Right of Canada for the use and benefit of a First Nation;

C) Generally, only First Nations and their members occupy and use reserve
land. However, pursuant to the Indian Act, a First Nation may a ask the
Crown to grant interests, such as leases or other rights, to non-members.

2.3 Reserve lands have unique gualities:

a) All transactions involving reserve land must be approved by the Minister
or the Governor in Council.

b) Reserve lands cannot be seized by legal process (s.29 of the Indian
Act).

C) Reserve lands cannot be mortgaged, pledged, or charged to a
non-indian (s.89 of the Indian Act). However, leasehold interests on
reserve lands may be mortgaged.

d) Taxation of reserve lands is restricted. First Nation interests in reserve
or surrendered lands cannot be taxed unless held under a lease or permit
(s.87 of the Indian Act).
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What is Reserve Land? DIRECTIVE 2-1

2.4  There are two types of First Nation interests in reserve lands:

a) Collective First Nation interest: A First Nation as a whole has the
beneficial interest in its reserve. This interest can best be described as a
collective legal right to occupy, use and benefit from reserve land. This
interest generally cannot be alienated except by following strict statutory
provisions;

b) Interest of individual First Nation members: An interest pursuant to the
Indian Act may be granted to an individual band member to get the right to
use and occupy parcels of reserve land by an allotment from their council,
with ministerial approval. Under the Indian Act, members who receive
allotments have "lawful possession.” Members receiving allotments are
called "locatees." Locatees may alienate their land without a surrender or
designation under a locatee lease (discussed in Directive 02-02, section
3.16). Some First Nations recognize traditional or custom holdings by
individuals, but these holdings are not sanctioned by the Indian Act and
are not administered by the department.

2.5 The department's role is to carry out and apply the Indian Act. The
transaction sections of the Indian Act used for reserve land management are
sections 18-28 and 54-59 ("reserves," "possession of reserves"), sections 35-41
("lands taken for public purposes,” "surrenders and designations"), section 49
and 50 (“devisees entitlement”, “devise to a non-resident”) and sections 53 and
60 ("management of reserves and surrendered and designated lands").

2.6 Land management powers can be delegated to First Nations. Section 53
and section 60 of the Indian Act allow delegation of certain transactions normally
done by the department to First Nations. First Nations with delegated authority
act on behalf of the Minister. They are subject to all legislation, regulations and
departmental policies.

3. Authorities

3.1 Under section 91 of the Constitution Act, 1867 (U.K.) 30 and 31 Vict. c.3:

....the exclusive Legislative Authority of the Parliament of Canada extends to all
Matters coming within the Classes of Subjects next hereinafter enumerated: ...
(24) Indians and Lands reserved for Indians
4 December 2002



DIRECTIVE 2-1 What is Reserve Land?

4.1

4.2

5.1

Policy

All transactions dealing with reserve land must be authorized by the Indian
Act. Pursuant to s. 28(1) of the Indian Act, transactions without statutory
authority are void or of no effect and therefore unenforceable. The creation or
expansion of a reserve is not a transaction under the Indian Act. Creations and
additions are done under the Crown's Royal Prerogative.

First Nations decide how to use reserve lands. Although the Crown has title
to reserve lands, the department seeks First Nation consent for all transactions.

Process/Implementation

There are different statutory and policy-based procedures for each type of
transaction. You must follow the required procedures correctly to ensure the
transaction is valid. Other chapters and directives in this manual will give you
specific instructions.

References

a) Directive 2-2 outlines which transactions are possible and will help you to
choose between them. Directives 2-4, 2-5 and 2-6 examine three topics
which affect all transactions: fiduciary obligations, environmental
considerations and collective versus individual interests.

b) Chapters 3 to 10 explain transactions in greater detail.

C) Chapter 11 discusses the devolution of reserve land management to First
Nations, and

d) Chapter 12 explains the process to be followed under the Canadian
Environmental Assessment Act (CEAA).
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DIRECTIVE 2-2 Transactions and Choosing Authorities

1. Purpose

1.1  This directive outlines the authorized transactions affecting reserve land. It will
also help you to choose the appropriate transaction for your purpose.

2. General

2.1 Aninterestin reserve land is a legal right to occupy, use or otherwise benefit
from reserve land. A lessee, for example, has a "leasehold" interest. The Indian
Act creates different types of interests in reserve lands. These are discussed
below.

2.2 Atransaction affecting reserve land is an act which creates, changes,
transfers or terminates an interest in reserve land. It may be:

a) Internal: involving only the First Nation and its members; or
b) External: involving the First Nation and/or its members and third parties.

2.3  Transactions affecting reserve land require the approval of one or more of the
following:

a) an individual First Nation member;
b) a First Nation council;

C) the First Nation membership;

d) the Minister;

e) the Governor in Council.

2.4  The federal Crown has a role in transactions under the Indian Act. This means,
for example, that the Minister or Governor in Council must approve all
transactions and the Minister must execute all leases and permits on reserve
lands.
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Transactions and Choosing Authorities DIRECTIVE 2-2

3.1

3.2

3.3

3.4

3.5

3.6

3.7

Policy

Land officers must follow specific procedures, such as obtaining First Nation
consent and Governor in Council approvals, for each type of transaction.
Requirements and instructions for specific transactions can be found in
Chapters 3 through 10.

Proper documentation must be used. Forms are readily available from the
Lands Document System, regional lands managers or headquarters.

Transactions must comply with all applicable laws. In addition to the Indian
Act, statutes such as the Canadian Environmental Assessment Act (CEAA), the
Canadian Environmental Protection Act (CEPA), the Fisheries Act, and the
Federal Real Property Act (FRPA) may affect a transaction. Court decisions are
another source of applicable law, including the law on the Crown's fiduciary
obligations toward Aboriginal peoples (see Directive 2-4).

Transactions must comply with policy. All relevant policy relating to reserve
land management is contained in this manual.

Transactions that are unauthorized, or that fail to comply with appropriate laws
and policies and proper procedures, may be void or of no effect. If you do not
comply with the laws, policies and procedures, the transaction may be subject to
litigation.

Sections 3.7 through 3.19 describe thirteen of the most common transactions.
Except for additions to reserves, these transactions are all authorized by the
Indian Act:

Additions to Reserves

a) Interest: The First Nation holds a collective interest in lands added to the
reserve.

b) Authority: The Indian Act does not provide for the creation or expansion
of reserves. The Crown's Royal Prerogative is the authority under which
the Governor in Council grants reserve status to federally owned land.

C) Appropriate Uses: Creating new reserves or adding land to reserves
under Treaty Land Entitlement agreements, land claim settlements, court
orders or self-government agreements are examples of this transaction.

The Crown may add land to reserves for other reasons, such as social
needs, geographic purposes, and providing for landless First Nations.
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DIRECTIVE 2-2 Transactions and Choosing Authorities
d) Process: An order in council sets the land aside for the use and benefit
of a particular First Nation.
e) Documents: An Order in Council and FRPA documentation are required.
f) Reference: Chapter 10

3.8

3.9

Creation of Individual Interest (Lawful Possession & Allotment)

a)

b)

d)

e)

Interest: Individual interests in reserve land are created when a parcel or
block of land is "allotted" by a First Nation council. Allotments can only be
made to members of that First Nation. The person receiving the allotment
is called the "locatee". The locatee receives an interest known as "lawful
possession”.

Authority: Section 20

Process: Allotments require a formal First Nation Council Resolution
(BCR) and the approval of the Minister.

Allotted lands may be held by one or more locatees (under a joint or
common possession arrangement).

Subject to certain restrictions, lawful possession may be transferred or
leased.

Documents: The locatee's interest is evidenced by a Certificate of
Possession, which is issued to the locatee by the department. A BCR
must also be issued.

Reference: Chapter 3

Transfers of Lawful Possession

a)

b)

Interest: Lawful possession (allotments) may be transferred under a sale
or other arrangement back to the First Nation or to other members of the
First Nation. It cannot be transferred to non-members. The reserve status
of the land is maintained.

Authority: Section 24
Appropriate Uses: Sale of lawful possession from one member to

another member; reversion of a member's interest back to the First
Nation.
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Transactions and Choosing Authorities DIRECTIVE 2-2

d)

e)

f)

g9)

Inappropriate Uses: Transfer of any interest in the land to a
non-member (i.e. to a utility company).

Process: Transfers do not need First Nation council consent, but
ministerial approval is required.

Documents: Transfer Form, approved by the Minister, and Certificate of
Possession

Reference: Chapter 3

3.10 Transfers of Lawful Possession Under a Will or Intestacy

a)

f)

g)

Interest: When a locatee dies, his or her lawful possession must be
transferred to the heirs by an administrative transfer. If the heir(s) is a
member, the lawful possession is transferred to that member. If the
heir(s) is not a member, the interest must be sold to a member or to the
First Nation, and the proceeds given to the non-member heir(s).

Authority: Sections 42 - 50

Appropriate Uses: Transfer of lawful possession upon the death of the
locatee.

Inappropriate Uses: Any other purpose

Process: Under section 49, the Minister must approve a transfer of lawful
possession under a will or intestacy (death without a will).

Refer estate matters to the appropriate departmental or First Nation
estates officer.

Documents: The required documents are the Administrator's or
Executor's Transfer, which is approved by the Minister, the Certificate of
Possession, and the approved will pursuant to section 45 or appointment
of administrator. In the event that the Minister does not have jurisdiction
over the estate of the locatee, the provincial proof of probate is required in
support of the administrator’s transfer.

Reference: Indian Estates Manual
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Transactions and Choosing Authorities

3.11 Reversion of Lawful Possession

a)

f)

g)

Interest: A locatee may cease to be entitled to reside on the reserve, in
which case his or her interest must be transferred to another member or to
the First Nation within six months. If the interest is not transferred within
the time limit, it will automatically revert to the First Nation. The Minister
may grant an extension of the six-month time limitation through a
ministerial Order.

Authority: Section 25

Appropriate Uses: When a member transfers his or her membership to
another First Nation.

Inappropriate Uses: Any transfer where the membership of the locatee
IS not terminated.

Process: The locatee must transfer his or her interest within six months
of the loss of membership, unless the Minister extends the time limitation.
The Minister must approve the transfer. The First Nation must
compensate the locatee for any improvements to the property.

Documents: Transfer Form, approved by the Minister, Certificate of
Possession, and ministerial Order if time limitation is extended.

Reference: Chapter 3

3.12 Cancellation of Lawful Possession

a)

b)

d)

Interest: Lawful possession may be cancelled when a Certificate of
Possession, Certificate of Occupation, or Location Ticket has been issued
through fraud or in error.

Authority: Section 27

Appropriate Uses: Issuance of a Certificate of Possession naming the
wrong member or the wrong parcel of land, due to error or fraud.

Inappropriate Uses: Cancellation of a Certificate where there is no
evidence of error or fraud.

10
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e)

f)

9)

Process: The certificate or ticket may be cancelled by the Minister
without the consent of the locatee or the holder of the ticket. In most
cases, lawful possession will only be cancelled after consultation with the
Department of Justice, and, where appropriate, with the First Nation
council and the holder or locatee.

An amended First Nation council resolution (BCR) should be obtained
where warranted by the situation.

Documents: Obtain an amended BCR, if warranted and a
Ministerial Order. Issue an amended Certificate of Possession, if
necessary.

Reference: Chapter 3

3.13 Absolute Surrender (Surrender)

a)

b)

Interest: The First Nation relinquishes its interest in all or part of a
reserve to the Crown. The Crown is then allowed to "sell" or "exchange"
reserve land for the benefit of the First Nation. A First Nation may
surrender the collective and individual interests in the reserve lands.
Surrendered lands lose their reserve status, and the First Nation's interest
in the land (both collective and individual) is extinguished.

The First Nation may limit the surrender to timber or to subsurface
interests such as minerals.

Authority: Sections 37 - 41

Appropriate Uses: Surrenders have become rare, since First Nations do
not wish to lose their reserve land base. When surrenders occur, they are
normally part of a claim settlement or a land exchange.

Inappropriate Uses: Lease agreements, right-of-ways.

Process: The Crown must deal with the lands according to the expressed
instructions of the First Nation. The Act requires the consent of the First
Nation membership. The Act requires acceptance by the Governor in
Council, who requires a departmental report recommending the
acceptance of a surrender.

Locatees, who lose lawful possession, must be compensated.

December 2002
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f) Documents: The surrender document, Order(s) in Council, Agreement of
Purchase and Sale (if private land is involved), and FRPA documentation
are required.

s)) Reference: Chapter 5
3.14 Designations

a) Interest: A "designation by way of surrender”, known as a "designation”,
is a process by which the First Nation designates all or part of its land to
the Crown. The First Nation may designate the collective and individual
interests in the reserve lands. The designation does not extinguish the
First Nation interest, but it does extinguish the individual (locatee)
interest. A designation allows the Crown to grant interests in reserve
lands on behalf of the First Nation. The reserve status of the land and the
First Nation interest are maintained.

Designations are common, since many First Nations wish to develop their
land under leases to non-members.

b) Authority: Sections 37 - 41, 53

C) Appropriate Uses: Designations are commonly used where a First
Nation wishes to lease reserve land to a non-member. A non-member
may, in some cases, be a company owned by a First Nation (i.e. a band
corporation).

A First Nation member may lease designated land.
Although leases are the most common type of interest granted under a
designation, a designation may also be used to grant a permit, an

easement, or a right-of-way.

d) Inappropriate Uses: Sales or exchanges of land to another member
must use a section 24 transfer.

e) Process: The Crown must deal with the lands according to the expressed
instructions of the First Nation. The Indian Act requires the consent of the
First Nation membership and acceptance by the Governor in Council.

Any locatee whose interest is extinguished must be compensated.

f) Documents: The documentation required includes a Designation, and
Order in Council, and a lease or other agreement.
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9)

Reference: Chapter 5

3.15 Leasing Unallotted Reserve Lands

a)

b)

d)

Interest: A lease grants an interest in and exclusive possession of
reserve lands. Itis granted for a specific period of time, often for a long
term.

Authority: Sections 37 - 41, 53, and section 58(1)(c)

Appropriate Uses: A section 53 lease following a designation is used
mainly for commercial, residential and recreational developments, and
occasionally for agricultural purposes. On rare occasions, a lease for
agriculture or grazing purposes under section 58(1)(c) may be used,
however, the preferred transaction for such purposes would be a section
28(2) permit.

Inappropriate Uses: As mentioned above, where the transaction is for
agricultural or grazing purposes, a section 28(2) permit is preferable over
a lease. However, a lease under section 53 or 58(1)(c) is available under
the Indian Act.

Process:

1. The individual who leases the land is called the lessee or tenant.
The grantor of the lease is called a lessor or a landlord. The Crown
is the lessor for all leases of reserve land.

2. Unallotted lands can be leased in two ways. The most common is a
lease following a designation (ss.37 to 41).

3. In rare circumstances, a section 58(1)(c) lease of uncultivated
reserve lands for the purposes of agriculture or grazing may be
used. This type of lease is granted by the Minister without a
designation vote, but it does require the consent of the First Nation
council.

4, In all provinces and territories except Quebec, leases may be
mortgaged, assigned or sublet, with approval of the Minister. In
Quebec, leases grant personal rights only, and cannot be
mortgaged. Unless prohibited by the lease or terms of the
designation, lessees may mortgage, assign, or sublet their interest,
with ministerial approval.
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Leasing Unallotted Reserve Lands (continued)

f) Documents: A Designation, an Order in Council, and a lease or other
agreement are required.

s)) Reference: Refer to Chapter 7 for drafting, issuing and cancelling and
termination of leases, and to Chapter 8 for the administration of leases,
including monitoring the terms and conditions of the lease.

3.16 Leasing Allotted Lands

a) Interest: A locatee may lease his or her interest in reserve land without a
designation. This is called a "locatee lease". Like all leases, a locatee
lease grants an interest in and exclusive possession of the land for a
specific period of time.

b) Authority: Sections 58(1)(b), 58(2), and 58(3)

C) Appropriate Uses: Any lease of land by a locatee to another member,
the First Nation, or a third party.

d) Inappropriate Uses: Although you could use a lease for agricultural
purposes, a section 28(2) permit is the preferred transaction.

e) Process:

1. The courts have ruled that locatee leases do not require First
Nation council consent. Under departmental policy First Nation
councils must have the opportunity to express their views on all
locatee leases prior to ministerial approval.

2. A long-term lease may be seen as conflicting with the designation
provisions of the Indian Act. Therefore, a vote of First Nation
members is required for all locatee leases of more than 49 years.

3. Although not commonly used, a locatee lease under section
58(1)(b) for the purposes of agriculture or grazing is used where
allotted land is uncultivated or unused. Although this type of lease
is available under the Indian Act, the preferred transaction would be
a permit under section 28(2).

4. A s.58(1)(b) lease does not require a designation vote, but the First
Nation council must consent to the lease.
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Leasing Allotted Lands(continued)

5. In all provinces and territories except Quebec, locatee leases may
be mortgaged, assigned or sublet, with approval of the Minister. In
Quebec, leases grant personal rights only, and cannot be
mortgaged.

f) Documents: A locatee lease, locatee approval of the terms of lease, and
CEAA Screening is required. Additional information where appropriate:
Certificate of Independent Legal Advise.

s)) Reference: Refer to Chapter 7 for drafting, issuing and cancelling and
termination of leases, and to Chapter 8 for the administration of leases,
including monitoring the terms and conditions of the lease.

3.17 Permits

a) Interest: Permits allow non-members to use reserve lands in a limited
way for a specific period of time. Unlike leases, they do not grant an
interest in land and are generally short-term.

b) Authority: Sections 28(2) and 58(4)
) Appropriate Uses:

1. Use a s.58(4) permit for the removal of clay, sand, gravel, other
non-metals, wild grass or fallen timber.

2. Use a s.28(2) permit for all other types of permits such as access,
utility services to the reserve, and grazing or agricultural purposes
where exclusive use is not required (i.e. distribution). Use s.28(2)
permits for utility rights of way only where the primary purpose is to
service the reserve (i.e. distribution).

d) Inappropriate Uses:

1. Do not use a permit when exclusive use is contemplated. Crop
farms requiring exclusive use (such as those which involve farm
buildings), parking lots and airports are examples of inappropriate
uses. Inthese cases, the preferable procedure would be a
designation and lease.

2. Do not use s.28(2) where access is merely to cross the reserve
(i.e. transmission). In these circumstances, use a designation and
lease or a s.35 taking (discussed in paragraph 24).
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Permits (continued)

3.18

9)

h)

Process:

1. The individual who obtains a permit is called the permittee. The
grantor of a permit is called the permittor. The Crown is the
permittor for all permits granted over reserve land.

2. Under the Indian Act, consent of the First Nation council is required
for permits which exceed one year. Departmental policy requires
the consent of First Nation council for all permits.

Documents: A permit, a CEAA Assessment, and BCR consent are
required.

Reference: Refer to Chapter 6 for drafting, issuing and cancelling and
termination of permits, and to Chapter 8 for the administration of leases,
including monitoring the terms and conditions of the permit.

Setting Aside Land for the Use and Welfare of the First Nation

a)

b)

d)

Interest: Under the Act, the Minister may set aside reserve lands on
behalf of the First Nation for "the general welfare of the band”. Locatee
land may be taken but the locatee must be compensated.

Authority: Section 18(2)

Appropriate Uses: The proposed use must be primarily for the First
Nation. It must benefit the entire community and not just a restricted
group within the community. Appropriate uses include community
infrastructure projects (roads, sewers, airports), schools, community halls,
health offices and burial grounds.

Inappropriate Uses: Do not use s.18(2) for commercial or economic
development purposes.

Process: This transaction is often used with a s.28(2) permit, for
example, to allow a nursing station or treatment centre run by Health and
Welfare Canada to operate on reserve.

16
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f) Documents:

1. Requires a BCR if the land is unallotted or, if the land is in the
lawful possession of a First Nation member, a ministerial Order
citing that the land is assigned for the use of the First Nation. If the
taking of land is controversial, a ministerial Order will be required.
A permit under section 28(2) might also be required.

2. When a taking is without the consent of a locatee, compensation
should be made under an expropriation method. Consult with
Chapter 4.

0) Reference: Chapter 04.
3.19 Takings for Public Purposes ("Expropriations")

a) Interest: The interest taken or transferred may be all the interest in the
reserve land or something less than full ownership, such as an easement
or right of way. There is a fiduciary duty to ensure that the taken interest
is the minimum required to fulfil the public purpose for the taking.

b) Authority: Section 35

C) Appropriate Uses: Use s.35 transactions for public highways, hydro
transmission lines, hydro dams, and railway easements.

d) Inappropriate Uses:

1. Where the party seeking use of reserve land does not have
statutory powers of expropriation, s.35 cannot be used.
Another section of the Act must be used, such as a surrender, a
designation or a subsection 28(2) permit.

2. Do not use s.35 where the service or use is for the benefit of the
First Nation, such as hydro service lines to First Nation members
(i.e. distribution). Section 28(2) permits are more appropriate in
those circumstances.
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e)

f)

9)

Process: Under section 35(1)

1. a province, a municipal or local authority or a corporation with
statutory expropriation powers may take or use reserve land,
with the consent of the Governor in Council. Since the Crown has
title to reserves, the process is not technically an expropriation of
the interests of the locatee, First Nation, or lessee.

2. Under Section 35(3) the Governor in Council may authorize a
transfer or grant of reserve land to a province, a municipal or local
authority or a corporation with statutory expropriation powers,
where the Governor in Council has consented to the taking of the
land.

3. Although not a statutory requirement, policy requires the consent of
the First Nation council. The only exception is in exceptional
circumstances where the national interest is paramount.

Before using this section, the possibility of a surrender or designation of
the land or use of a subsection 28(2) permit should be discussed with the
First Nation council, to determine which approach they prefer.

The First Nation and affected locatees must receive compensation
including compensation for the loss of reserve status for any land for
which a full interest is proposed to be granted or transferred.

Documents: The transaction requires an Order in Council and FRPA
documentation. The documentation must be clear as to the exact interest
being granted by the taking.

Reference: Chapter 9

Process: Choosing a Transaction

a)

It is sometimes difficult to choose between transactions which seem to
accomplish similar purposes. The following paragraphs will help you
choose the best transaction for your purpose. The factors are listed in
order of most to least important:

1. Choose the most certain authority.
2. Choose the authority which has the least impact on other
interests.

18
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3. Choose the least complicated procedure.

b) Choose the most certain authority. Avoid authorities which are
controversial or questionable in the circumstances. This will minimize
future questions or challenges to the validity of the transaction.

EXAMPLE 1: CHOOSE THE MOST CERTAIN AUTHORITY

A company owned by First Nation members will construct a small commercial airport

servicing both reserve members and the general public. The airport would benefit the
reserve community by improving transportation and enriching the economy. It would,
however, disrupt a number of traplines. Two transactions are suggested:

(a) the lands be taken under s.18(2) as the project is for "the general welfare
of the band";
(b) the lands be designated and leased to the First Nation's company.

Section 18(2) must be used only for projects which are targeted at First Nation members
and which are clearly for the welfare of the entire First Nation. In this example, it is
uncertain whether these two conditions would be met. The airport is for non-Indians as well
as the reserve community, and trappers would be negatively affected.

On the other hand, there is no doubt that a designation and lease would be valid. In this
case, choosing the most certain authority means choosing a designation and lease.

C) Choose the authority which has the least impact on other interests.

EXAMPLE 2: CHOOSE THE AUTHORITY WHICH HAS THE LEAST
IMPACT ON OTHER INTERESTS

A local tourist ranch requests a two year right of way over a small strip of reserve lands for
a riding trail. The strip of land is unallotted, but is occasionally used by members, with
approval of the First Nation council, as a recreational area. The ranch will use the lands
only occasionally, on a temporary basis until it can acquire alternate lands.

Two transactions are suggested:

(a) the lands be designated and leased,;
(b) a permit be issued under s.28(2).

A designation and lease would transfer exclusive possession of the land to the ranch. The
First Nation would be completely excluded from using the lands for the duration of the
lease. A s.28(2) permit, on the other hand, could merely grant to the ranch a right to
occasional use, and would not severely affect the First Nation's use of the property. In this
case, choosing the authority which impacts least on other interests means choosing
a s.28(2) permit.
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d) Choose the least complicated procedure. This guideline must be
applied with caution, and only in circumstances where "all other
factors are equal”.

EXAMPLE 3: CHOOSE THE LEAST COMPLICATED PROCEDURE

A First Nation negotiates an agreement with a neighbouring non-Indian to use a parcel of
uncultivated, unallotted reserve land for grazing or agricultural purposes.

Two transactions are suggested:

€) the lands be designated and leased;
(b) a permit be granted without designation pursuant to section 28(2).

A designation will require a fairly complex and time consuming First Nation vote. A s.28(2)
permit does not require a vote and is relatively simple to implement. Both options are
certain to be valid, and neither impacts seriously on existing rights. In these
circumstances, as "other factors are equal”, choose the least complicated procedure of
a s.28(2) permit.

5. Process/Implementation
Annex A has tables which will assist you in choosing the most suitable instrument

or transaction for your purpose. It summarizes major statutory, policy and legal
considerations.

6. References
a) Chapters 3 to 10 describe specific transactions in greater detail.

b) Chapter 12 which describes the CEAA process.
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DIRECTIVE 2-2:  ANNEX A

Choosing an Authority

SUMMARY OF TRANSACTIONS

Purpose Authority and Comments Manual
Documents Chapter
Creation or Royal Prerogative; Check policy requirements for Chapter
expansion of order in council & FRPA granting reserve status to land 10
reserve documentation
Grant lawful s.20; To member only (locatee) Chapter
possession of BCR (approved by Reserve status maintained 3
First Nation land Minister) & Certificate of First Nation council grants the
for indefinite Possession allotment
period to First Ministerial approval required
Nation member
(Allotment)
Transfer of s.24; To First Nation or member only Chapter
lawful Transfer Form Reserve status maintained 3
possession (approved by Minister) First Nation council consent not
& Certificate of required
Possession Ministerial approval required

Transfer of s.49; s.50; To First Nation member only Chapter
lawful Administrator's or Must be heir 3
possession Executor's Transfer Non-member can receive
under a will or (approved by Minister) proceeds of sale, but not lawful
intestacy & Certificate of possession

Possession

Reserve status maintained

First Nation council consent not
required

Ministerial approval required

If land remains unsold, it may
revert to the Band
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Reversion of
lawful
possession

ss.25,24;

Transfer Form
(approved by Minister)
& Certificate of
Possession, &
Ministerial Order (if
extension required)

Check that locatee has ceased
to be entitled to reside on
reserve

Reversion to the First Nation is
automatic after 6 months, unless
possession is extended under
Ministerial Order

Use s.24 to transfer interest
within 6 months from dis-
entitlement

Locatee must be compensated

Chapter
3

24
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Purpose Authority and Comments Manual
Documents Chapter
Cancellation of s.27, Check that certificate was issued Chapter
lawful Amended BCR, if through fraud or in error 3
possession due warranted; amended Minister's consent required
to fraud, error Certificate of Locatee's consent not required
Possession, if Department of Justice usually
necessary consulted
First Nation council resolution
may be necessary
Sale or $s.37-41; Reserve status lost Chapter
exchange of Surrender, Order(s) in First Nation interest extinguished 5
reserve land Council, Agreement of Locatee interest extinguished
(surrender) Purchase and Sale (if Locatees compensated
private land is involved) First Nation membership and
and FRPA Governor in Council consent
documentation required
Departmental report required
Lease or other §s.37-41, s.53; Usually grant a leasehold Chapter
use of reserve Designation, Order in interest but may grant other 5
land by third Council, and Lease or interest less than full ownership,
parties (usually other agreement e.g., easement
long term) Reserve status and First Nation
(designation) interest maintained
Locatee interest extinguished
Locatees compensated
First Nation membership and
Governor in Council consent
required
Use of s.28(2); Permit Designation not required Chapter
uncultivated (preferred transaction) May be unalloted or locatee land 6
land by third Reserve status maintained (Permit)
parties for s.58(1)(c); Lease First Nation council consent
grazing (used rarely) required Chapter
Ministerial approval required 7
(Lease)
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Lease of locatee
land by third

party

s.58(3),
s.58(1)(b)(rarely used);
Locatee Lease

Designation not required

Must be locatee land

Locatee consent required

First Nation council consent not
required

Lease for term of more than 49
years requires First Nation
consent

Ministerial approval required
Reserve Status maintained

Chapter
7
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Purpose Authority and Comments Manual
Documents Chapter
Short-term, non- | s.28(2); Do not use when exclusive use Chapter
exclusive use Permit is required [consider lease, sale 6
for utilities which or s.35]
service the Do not use for line crossing
reserve reserve [use s.35, lease]

Do not use for removal of clay,
sand, gravel, other non-metals,
wild grass or fallen timber [use

58(4)]

Short term, non- | s.58(4); Do not use when exclusive use Chapter
exclusive use Permit is required [consider lease, sale, 6
for removal of s.35]
clay, sand,
gravel, other
non-metals, wild
grass or fallen
timber
Internal taking s.18(2); For the general welfare of the Chapter
for general Ministerial Order citing First Nation 4
welfare of First that the land is First Nation use only
Nation assigned for the use of Must benefit entire reserve

the First Nation, & community

possibly s.28(2) Permit S.28(2) permit is required for

service provided by non-Indians,
such as nursing station run by
Health and Welfare Canada
Reserve status maintained
Locatees compensated

First Nation council consent
required

Ministerial approval required
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Expropriation,
transfer or grant
of reserve land
for public roads
and highways,
transmission
lines, railway
easements, etc.
crossing
reserve

s.35;
Order in Council &
FRPA documentation

Authority must have
expropriating power

Reserve status may be lost

If made a condition of the Order
in Council, the land returns to
reserve status after use

First Nation council consent
normally required

Governor in Council consent
required

First Nation and locatees
compensated

Not for utilities which service
reserve [use s.28(2) permit]

Chapter
9
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DIRECTIVE 2-3 Registration

11

2.1

2.2

2.3

2.4

Purpose

This directive gives you general information about registration requirements for
transactions involving reserve lands.

General

The Indian Act requires two registers for the purpose of registering transactions
affecting reserve lands:

a) S.21 states that details of all transactions involving reserves lands must be
registered in "the Reserve Land Register";

b) S.55(1) states that details of all transactions involving surrendered or
designated lands must be registered in "the Surrendered and
Designated Lands Register".

Both registers are located in the "Indian Lands Registry”, at departmental
headquarters in Ottawa-Hull (10 Wellington St., OTTAWA, K1A 0H4).

The department will not register unauthorized transactions and/or transactions
which it does not recognize or administer. Examples include:

a) custom allotments
b) leases or permits granted by a First Nation outside the Indian Act
C) conditional assignments (prohibited under s.55(2)).

Aside from statutory requirements, the benefits of maintaining a lands registry
are:

a) having a record of transactions and uses of reserve and surrendered
lands to allow First Nations and the department to track transactions;
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b) providing a history of transactions and interests granted on a parcel. This
will secure and help to protect the legal rights of individuals who have, or
may acquire, an interest in land. This is particularly important to
First Nations, developers and lenders. This history can also provide a
record of past uses, assisting with environmental assessments.

3. Authorities
3.1 TheIndian Act states that:
21. There shall be kept in the Department a register, to be known
as the Reserve Land Register, in which shall be entered particulars
relating to Certificates of Possession and Certificates of Occupation
and other transactions respecting lands in a reserve.
55.(1) There shall be kept in the Department a register, to be known
as the Surrendered and Designated Lands Register, in which shall
be entered particulars in connection with any transaction affecting
absolutely surrendered or designated lands.
3.2  Subsections 55(2) to 55(4) and s.56 of the Indian Act deal with the registration of
assignments.
4.  Policy
4.1  All transaction documents must be submitted for registration upon execution.
4.2  All documents submitted for registration must meet certain basic requirements,
as set out in the Indian Lands Registration Manual. These requirements include
but are not limited to the following:
a) An application must accompany the document.
b) The document must be an original or certified copy.
C) The document must be legible and properly executed.
d) The document must clearly identify the parties involved and the interest
being created, transferred or extinguished.
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Registration Requirements (continued)
e) The lands must be accurately identified by an appropriate legal description
or a survey. Specific description requirements vary depending on the
transaction.

f) Consent of the First Nation council or member and ministerial or Governor
in Council approval must be provided where required by the Indian Act.

0) There must be no conflicting registered interest in the land.

h) Generally, a document will not be accepted if there is no road or other
access to the land.

4.3  Any document which the Indian Lands Registry rejects for registration should be
corrected and re-submitted as quickly as possible.

5. Process/Implementation

5.1 The procedure for registration of interest in land is set out in the Indian Lands
Registration Manual and in Chapters 3 to 10 of this manual.

6. References

Refer to the Indian Lands Registration Manual for specific registration
procedures.
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Fiduciary Obligations

11

2.1

2.2

2.3

2.4

2.5

Purpose

This directive introduces the important concept of the Crown's fiduciary
obligations towards First Nations people.

General

There is a special relationship between the government of Canada and
Aboriginal peoples. This relationship is similar to a trustee-beneficiary
relationship.

The special relationship creates specific fiduciary obligations which the Crown
incurs in certain situations, depending on the nature of the transaction. The
government of Canada does not have a general fiduciary obligation toward First
Nations in all situations.

Based on two important cases decided by the Supreme Court of Canada, the
Department of Justice has identified two categories of fiduciary obligations:
"Guerin-type" and "Sparrow-type".

Guerin-type fiduciary obligations arise where the Crown controls assets such as
land, natural resources or money on behalf of First Nations. All three of the
following criteria must be present to trigger a fiduciary obligation:

a) the Crown has an obligation to act on behalf of a First Nation, either
because of a statutory duty or because of a specific action or decision
which triggers the obligation;

b) the Crown can exercise a power or discretion so as to affect the legal
interests of the First Nation; and,

C) the First Nation is vulnerable to the action or inaction of the Crown. This
means it is unable to protect its own interests because of legal incapacity
or possibly lack of resources.

Surrenders and designations are examples of Guerin-type situations.

32
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2.6  Sparrow-type fiduciary obligations stem from s.35 of the Constitution Act, which
protects Aboriginal and treaty rights. Where Aboriginal or treaty rights are
potentially affected by government actions, the government has a fiduciary
obligation not to unjustifiably interfere with the exercise of these rights.

2.7 Examples of Sparrow-type situations include an addition to reserve which might
affect Aboriginal rights of a competing First Nation, and a s.35 taking of reserve
lands previously established under a treaty.

2.8 Guerin-type obligations occur frequently in the course of managing reserve
lands. Sparrow-type duties, on the other hand, will rarely arise in land
management.

2.9 Guidelines in each chapter of this manual are designed to help you to fulfil the
Crown's fiduciary duties. You must therefore manage all transactions in
accordance with these guidelines.

2.10 The courts have held that "the honour of the Crown" is an important factor in
all dealings between the government and First Nations. This concept means the
government must deal fairly, honestly, openly and intelligently with Aboriginal
peoples.

3. Authorities

3.1 Under the Constitution Act, 1982 R.S.C. 1985, appendix ii, no. 44:

35.(1) The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of Canada” includes the Indian, Inuit and
Métis peoples of Canada.

(3) For greater certainty, in subsection (1) "treaty rights" includes rights that
now exist by way of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights
referred to in subsection (1) are guaranteed equally to male and female persons.
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3.2

4.1

4.2

4.3

5.1

The leading court decisions concerning the special relationship between the
crown and First Nations are:

a) Guerin v. The Queen, [1984] 2 S.C.R. 335.

b) Sparrow v. The Queen, (1990) 46 B.C.L.R. (2d) 1.

Policy

Each chapter of this manual provides guidelines for fulfilling the fiduciary
obligations arising in the course of managing and administering reserve lands.
You must follow and adhere to the guidelines to ensure that the Crown's fiduciary
obligations are met.

Department employees should seek advice from the Department of Justice
if they are uncertain about the existence of a fiduciary obligation or the
procedures to discharge the duty.

Department employees must seek legal advice from the Department of
Justice if there is a possible conflict of interest between a First Nation and its
members, or between the First Nation and the government.

Process/Implementation

The guidelines set out in this manual must be followed to ensure that fiduciary
obligations are met. However, the process of discharging the Crown's fiduciary
obligations is not an exact science and also requires the exercise of individual
judgment. Where you wish to deviate from guidelines, consult with
headquarters and/or the Department of Justice before making any decisions.

References

a) Chapters 3 to 11 contain fiduciary obligation guidelines specific to
particular transactions.

b) A departmental paper entitled "Lands and Environment Fiduciary
Management Strategy" is available from Regional Land Managers.
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DIRECTIVE 2-5 Environmental Obligations

2.1

2.2

2.3

2.4

Purpose

This directive introduces the general environmental requirements which apply to
transactions affecting reserve land.

General
In this directive the following definitions apply:

a) "Environmental assessment” means an assessment of the
environmental effects of a project conducted in accordance with the
Canadian Environmental Assessment Act (CEAA) and its regulations.

b) "Mitigating measures" means the elimination, reduction, or control of the
adverse environmental effects of the project, including restitution for any
damage to the environment caused by such effects through replacement,
restoration, compensation, or any other means.

C) "Proponent” means the person, body, federal authority, or government
that proposes the project.

Under the Canadian Environmental Assessment Act (CEAA), an
environmental assessment may be required for certain transactions
involving reserve lands. The purpose of environmentally assessing a proposed
transaction is to identify potentially adverse impacts on the environment and to
find ways to minimize those impacts. If significant impacts cannot be minimized,
a project cannot proceed.

The Canadian Environmental Protection Act (CEPA) regulates the use and
control of toxic substances which cause land, air and water pollution, and
requires reporting of releases and emissions under specified circumstances. It
also imposes stringent liability and penalties for non-compliance.

The federal Fisheries Act regulates the release of deleterious substances into
bodies of water frequented by fish.
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3. Authorities

3.1  Statutory authorities and policy statements include:

a) The Canadian Environmental Assessment Act, S.C 1992, ¢.37, and its
Regulations.

b) Canadian Environmental Protection Act, R.S., ¢.C-15.3.

C) Fisheries Act, R.S., c.F-14.

d) Additions to Reserve Policy

4.  Policy

4.1  All transactions must comply with applicable federal and provincial
environmental laws, regulations and government policies and directives.

4.2 CEAA must be applied in the planning stages of all transactions.

4.3 The department must ensure that an environmental assessment is
completed. The department must ensure that proponents, usually
developers, conduct and pay for the environmental assessment under CEAA.
The assessment must be submitted to both the department and the First Nation
council.

4.4  Depending on the policy justification for a proposed addition, the First Nation,
the vendor or the department will conduct and/or pay for the costs associated
with environmental reviews of proposed additions.

4.5  Final decisions about if and how transactions may proceed cannot be delegated
to non-departmental proponents.
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5. Process /Implementation

5.1 Chapter 12 of this manual describes the specific environmental obligations for
each transaction.

5.2 The general procedure under CEAA, when an environmental assessment is
required, is:

a) The environmental assessment must be carried out as early in the
planning process as possible, before irrevocable decisions are made.

b) Where there is a third party proponent, or where the First Nation council
is the proponent, the proponent must, at the request of the department,
provide an environmental assessment to both the department and the
First Nation which includes the environmental impacts of its project and
the proposed mitigating measures.

C) Where the department is the proponent, it conducts or arranges for an
environmental assessment and must provide the First Nation with the
results. The department must make its environmental assessment
decision before the land transaction can be approved;

d) The department consults the First Nation on whether the proposed
transaction should be approved, and then decides whether the
transaction will proceed and if so, on what basis;

e) Where a First Nation has delegated authority to approve a transaction
(under sections 53 and 60 of the Indian Act), it assumes what would
otherwise be the department's responsibilities. It must ensure that an
environmental assessment is done and decide if and how a proposed
transaction will proceed.
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5.3 The general procedure under the Additions to Reserve Policy is:

a)
b)

c)

d)

e)

The department obtains information on past and present land use;
The department conducts a preliminary visit to the site;

The department conducts searches of public records and government
authorities;

Where required, the department ensures that a comprehensive site
investigation is done;

Where required, the department ensures that the land to be added to
reserve is cleaned-up.

5.4  Contact the Environment and Natural Resources Directorate for procedures
related to compliance with CEPA and the Fisheries Act.

5.5 You should seek advice from Environment and Natural Resources or Lands
staff and/or the Department of Justice (if you are a departmental employee) to
answer any questions about the department's environmental protection
responsibilities.

6. References

Specific environmental policy and procedures can be found in Chapter 12 of this
manual.
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DIRECTIVE 2-6 Individual versus Collective Interests

1.

2.1

2.2.

2.3

2.4

2.5

2.6

Purpose

This directive discusses the collective interest of a First Nation and the individual
interest of a locatee in reserve land. It provides general guidelines to help
resolve situations where these two interests may conflict.

General

The Crown holds legal title to reserves specifically "for the use and benefit" of a
First Nation. This creates the beneficial interest of a First Nation in a reserve.
This beneficial interest is held by the First Nation as a whole.

The First Nation council may grant a share of the collective beneficial interest
to an individual called a locatee. A locatee holds reserve land in lawful
possession.

A First Nation and a locatee may transfer, lease, or otherwise deal with their
interests under the Indian Act, subject to the necessary approvals. Transactions
involving the First Nation's interest often affect the locatee interest. Occasionally,
a transaction involving a locatee interest may impact upon the collective First
Nation's interest. This may create a conflict between a First Nation and a
locatee.

A transaction may also affect the Crown's fiduciary duty. For example, when
managing and administering a s.58(3) locatee lease, where the First Nation takes
an action which diminishes the locatee's interest, the Crown's primary obligation
is to the locatee.

You will not find a section of the Indian Act dealing specifically with conflict. If the
Indian Act permits a transaction, and the Crown and the First Nation as a whole
or the locatee follow appropriate procedures, the transaction will be valid
regardless of a possible conflict.

A lands officer or manager may be asked to help resolve conflicts.

December 2002 39



Individual versus Collective Interests DIRECTIVE 2-6

3. Authorities

3.1 These sections of the Indian Act specifically refer to the collective interest of a
First Nation in reserve land:

S. 2; ss17(2); ss18(1); ss 18(2); s 25; ss28(2); ss35(4); s.36-38;
ss58(1)(a), ss58(1)(c), ss58(2) and ss 58(4).

3.2 a) These sections specifically refer to the individual interest of a locatee in
reserve land:

s$s18(2); s.20; s. 22-25; ss35(4); s.38; ss50(1); ss58(1)(b); ss58(3).

2. Since the above sections interact, you must read the relevant sections together.

4.  Policy

4.1  Although the Indian Act is silent on conflicts between a First Nation as a whole
and individual First Nation members, the department will address conflicts as
they arise.

4.2  In addressing conflicts, the department must ensure that it meets its fiduciary
obligations to both First Nations and individual members.

4.3 Examples of potential conflicts are:

a) Locatee objections to a surrender or designation;
b) Locatee objections to a s.18(2) taking "for the general welfare of the
band";

C) Locatee objections to a s.35 "expropriation”;
d) First Nation objections to a transfer of an allotment by a locatee;

e) First Nation objections to a locatee lease.
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4.4

4.5

4.6

4.7

Compensation must be paid where locatee interests are extinguished or
diminished. The Act generally requires compensation, but when it is silent, fair
compensation will be paid as a matter of policy. Individual manual chapters
discuss this requirement where applicable.

Compensation is a matter for negotiation between locatees and First Nation
councils. You can assist by providing information in the department's possession
and encouraging the parties to reach an agreement. Information you provide
must be accurate and timely.

The parties may be unable to reach an agreement. The Minister can impose an
amount of compensation to be paid by the First Nation or the person who goes
into the possession of the lands under certain sections of the Indian Act
(ss.18(2), s 23, and ss’ 25(2), 50(3)). These situations and specific
requirements are discussed in the individual transaction chapters.

There may also be questions about whether the Crown owes a fiduciary
obligation to the First Nation or the locatee in a particular case. Legal advice
should be obtained in these circumstances. Departmental employees must seek
advice from the Department of Justice.

References

You can find specific policy and procedures in Chapters 3 though 12. Refer also
to Directive 2-4 for information on the department's fiduciary obligations.
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DIRECTIVE 3-1 Overview

Directive 3-1
Overview

1. Purpose

To provide general information about the contents of this chapter, as this relates
to individual band member interests in reserve lands.

2. General

This directive provides information on creating, transferring and cancelling
individual band member interests and related transactions.

3. Definitions

a) Allotment — the process by which an individual First Nation member
receives lawful possession of reserve land from the First Nation council
under section 20 of the Indian Act;

b) Band Council Resolution (BCR) — a document which contains a
resolution made by a First Nation council at a duly convened First Nation
council meeting which has been discussed, voted on, and passed by a
guorum of council. See “Indian Band Council Procedure Regulations” for
the order and proceedings of a meeting.

C) Certificate of Occupation — the documentary evidence, issued under
subsection 20(5) of the Indian Act, of a First Nation member's right to
temporary use and occupation of reserve lands pursuant to the provisions
of subsections 20(4) and (6);

d) Certificate of Possession (CP) — documentary evidence of a
First Nation member's lawful possession of reserve lands pursuant to the
provisions of subsections 20(2), (3) or sections 22, 24 or 49 of the Indian
Act;

e) Locatee — the individual First Nation member who holds lawful possession
of a duly allotted parcel of reserve lands. A locatee must be a registered
member of the First Nation making the allotment or entitled to be
registered under the Indian Act;
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Définitions (continued)

f) Location Ticket — a document issued under the Indian Act, 1880 or any
statute relating to the same subject matter, which is evidence of a
person’s lawful possession of reserve lands, and is synonymous with
CPas defined in the Indian Act;

g) No Evidence of Title Issued (NETI) — that for any of a variety of reasons,
no title was issued even though the lawful possession has been approved
by the Minister;

h) Transfer — the process which allows a locatee to give his or her lawful
possession of reserve land to another member of the First Nation, or back
to the First Nation, under section 24 of the Indian Act.

4.  Authorities

4.1 Departmental policy is governed by sections 20 to 28, and section 49 of the
Indian Act.

4.2  In addition, section 60 of the Indian Act is relevant in that it permits the Governor
in Council to grant to the First Nation control and management over its lands.
First Nations with section 60 authority can approve allotments and transfers on
behalf of the Minister.

5. Policy

5.1 The department's primary objective is to respect and carry out decisions made by
the First Nation and its members concerning the creation and transfer of
possessory rights on reserve land. However, individual interests in reserve land
will only be created, transferred or cancelled where the relevant policy
requirements are satisfied. Each directive includes separate policies for each of
these requirements and other related transactions.

6. Process

6.1 Different statutory and policy-based procedures exist for each type of transaction.
Lands Officers should follow the required procedures as set out hereatfter.
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7. Implementation

This directive replaces previous policy directives dealing with this subject matter
and will come into force upon distribution.

8. References
8.1  For more information you should read:
a) Indian Lands Registration Manual
b) Estates Procedures Manual, September 14, 1994

C) Lands and Environment Fiduciary Management Strategy,
January 12, 1994
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DIRECTIVE 3-2 Creating Individual Interests

1.

11

1.2

1.3

2.1

2.2

2.3

Directive 3-2
Creating Individual Interests

Purpose

This directive explains how to create individual band member interests in reserve
land and what evidence of possession INAC provides, where possession of the
land has been allotted by a First Nation council pursuant to subsection 20(1) of
the Indian Act.

This directive explains how the historical practices of Cardex Holdings and
Notices of Entitlement created individual band member interests in reserve land.

This directive also explains how, pursuant to section 22 of the Indian Act,
individual interests may be created where a First Nation member in possession
of lands has made permanent improvements thereon and the lands are
subsequently added to a reserve.

General

Although reserve lands are for the use and benefit of the First Nation as a whole,
individual members may acquire the right to use and occupy parcels of reserve
land. A First Nation council may allot possession of the land to a member of that
First Nation, subject to the approval of the Minister. According to the provisions
of subsection 20(1) of the Indian Act, members who receive such an allotment
have lawful possession of land in a reserve.

It is the right to possession which the locatee can transfer under section 24 and
which may pass by devise or descent under sections 48 and 49 of the Indian Act.
Legal title to the land in question always remains vested in Her Majesty in right of
Canada.

The actual creation of an allotment is made by way of a BCR, which is then
submitted for Ministerial approval. An approved allotment is subsequently
registered in the Indian Lands Registry (ILR) and the ILR issues a CP as
evidence of lawful possession.
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General (continued)

2.4

2.5

2.6

2.7

a) Cardex Holdings. A Cardex Holding is a historical individual interest in
reserve land. These holdings were created by BCR and approved by the
Minister under section 20(1) of the Indian Act. The land descriptions
associated with Cardex Holdings were vague and often inaccurate. While
most of the interests known as Cardex Holdings are registered in the
Indian Land Registry, a proper survey must be done before any further
transactions can take place on the particular parcel of land. Generally
speaking, holdings defined as Cardexes, Notice of Entitlement (NE) or No
Evidence of Title Issued (NETIS) (see Directive 3-4 clauses 5.13 and 5.14)
are simply unsurveyed allotments for which a CP has not been issued by
the Indian Lands Registry as documentary evidence of the lawful
possession.

b) The only significant difference between a Cardex, NE, or NETl and a CP is
that the CP is usually surveyed and these other holdings are usually not
surveyed.

Notices of Entitlement (NE). An interest held under a Notice of Entitlement is
similar to a Cardex Holding, in that the holdings were created by an allotment by
the First Nation council and approved by the Minister under subsection 20(1) of
the Indian Act. The interest of the holder of a Notice of Entitlement is recognized
as lawful possession under the Indian Act.

By virtue of section 22 of the Indian Act, lawful possession may also arise where
a First Nation member was in possession of lands at the time that the lands were
included in the reserve, and he or she had made permanent improvements on
that land. Generally, the lands in question would be those which, prior to their
addition to a reserve, were held by a First Nation member under the laws of the
province where the lands are situated. The expectation is that First Nation
members will rarely claim interests under this section of the Act.

Certain First Nations do not subscribe to the allotment provisions of the

Indian Act. Instead, these First Nations recognize traditional or custom holdings
by individuals and grant "occupational rights at the pleasure of the First Nation
council.” The department does not administer these interests, which are not
lawful possession under the Indian Act, and therefore, these holdings are not
registered in the ILR. The holders of these interests have no legal rights and
remain on the property at the pleasure of the First Nation council.
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Creating Individual Interests

3. Authorities
3.1 Relevant statutory authorities include:
Indian Act, ss. 20(1) - ss. 20(3), & s. 22

20. (1) No Indian is lawfully in possession of land in a reserve unless, with the
approval of the Minister, possession of the land has been allotted to him by
the council of the band.

(2) The Minister may issue to an Indian who is lawfully in possession of land in
a reserve a certificate, to be called a Certificate of Possession, as evidence
of his right to possession of the land described therein.

(3) For the purposes of this Indian Act, any person who, on the 4th day of
September 1951, held a valid and subsisting Location Ticket issued under
The Indian Act, 1880, or any statute relating to the same subject-matter,
shall be deemed to be lawfully in possession of the land to which the
location ticket relates and to hold a Certificate of Possession with respect
thereto.

22. Where an Indian who is in possession of lands at the time they are included
in a reserve made permanent improvements thereon before that time, he
shall be deemed to be in lawful possession of such lands at the time they
are included.

4.  Policy

4.1  Duty of Lands Officer. Lawful possession of a parcel of reserve land by an
individual has important consequences for the individual, his or her heirs and
assigns, and the First Nation overall. Consequently, a Lands Officer has a
responsibility to ensure that both the individual and the First Nation council are in
possession of all relevant information before an allotment is made.

4.2 It should also be emphasized that allotment is a serious process which, once
approved, cannot be rescinded unless there has been a major defect in the
allotment such as fraud or an incorrect description. (See Directive 3-6)

4.3 It should be emphasized that once the Minister’s delegate approves an allotment,
lawful possession of the lands is transferred whether the BCR is registered or
not.
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4.4  Contents of BCR. A BCR must contain the following information for a
First Nation council to allot “a parcel” an allotment of land:

a)

b)

d)

f)

o))

h)

The section of the Indian Act under which they are making the allotment;

The full formal name and First Nation number of the person(s) to whom
they are making the allotment. They should refer to the Indian
Membership register for verification of correct names and First Nation
numbers. In addition, married women should be identified by their given
names;

Example:  Mrs. Linda Jean Smith, No. 25 not Mrs. George
Smith, No. 25.

Where an individual is a First Nation member, but does not appear on the
First Nation membership list, the First Nation must provide certification of
the individual's membership;

Where an individual is entitled to be registered under the Indian Act, but is
not yet registered, the First Nation's must provide certification that the
individual is entitled to be registered under the Indian Act;

A land description which meets the requirements for legal descriptions of
Indian lands, generally a Registration Plan or “an official plan’a Canada
Land Survey Plan which and includes all known encumbrances affecting
the parcel of land. Obtain further information by consulting the Indian
Lands Registration Manual and the Interdepartmental Agreement
respecting Legal Descriptions of Indian Lands, February 6, 1998;

Where access to the allotted parcel is not available by a public or

First Nation owned road, the allotment must provide access in conjunction
with the land description. Access may be provided for in the allotment
itself, it may be the subject of a separate transfer pursuant to section 24 of
the Indian Act (see Directive 3-4), or access may be granted over adjacent
lands by agreement with the lawful possessors of that land. For further
information, consult the Indian Lands Registration Manual,

The number forming a quorum of the First Nation council and the
signatures of a quorum of the First Nation council.

The date of the duly convened First Nation council meeting.
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Creating Individual Interests

4.5 Environmental Assessment Requirement. Usually, an allotment does not
incorporate a project proposal for future use of the allotted land. However, where
the allotment does include a project proposal, the lands officer must determine
whether the department requires an environmental assessment under the CEAA.
If so, the environmental assessment must be conducted prior to Ministerial
approval of the allotment. Allotments without a project proposal attached are not
subject to an environmental assessment under the CEAA. For further
information on environmental assessments, see Chapter 12.

4.6 Recommendations for approval of allotments from the Lands Officers should
be based on a thorough consideration of the following criteria:

a) Status of Land. Is the land to be allotted reserve land within the meaning
of subsection 2(1) of the Indian Act? The definition of reserve under
subsection 2(1) of the Indian Act expressly excludes designated lands for
the purposes of section 20. Also, the council cannot allot lands which the
First Nation has surrendered absolutely under section 38(1), because
those lands no longer form part of the reserve. Further, a council cannot
allot lands that have been allotted to another individual and are held via a
CP, Cardex, NE or NETI.

b) Compatibility of Third Party Rights. Can the land be allotted to a
First Nation member, or is it subject to third party encumbrances or other
rights which are inconsistent with the proposed allotment
(e.g. leases; lands set aside under ss. 18(2) for the benefit of all band
members);

C) Affect on First Nation. Has the First Nation council confirmed that the
allotment is in the best interests of the First Nation, ie: size of the parcel to
be allotted must not be out of proportion in relation to the size of the
reserve itself;

d) Conformity with Development Plans or Zoning Bylaws. Has the
First Nation council confirmed that the allotment meets the requirements
of any development plans or zoning bylaws which the First Nation council
may have approved.

e) Extent of Third Party Interests. Is the proposed locatee aware of the
interests to which the parcel of land is subject, such as pipelines, access
roads and telephone lines?
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4.7  Where the Lands Officer cannot satisfactorily resolve the above criteria in favour
of the allotment, they should give the First Nation council an opportunity to
reconsider its allotment choice considering the information provided.

4.8 Where the council decides to continue with the allotment, although it does not
meet the above criteria, the Lands Officer should note the specific problems and
unsatisfactory features of the allotment. He or she should submit this
information, along with the BCR and recommendations, to the approving
authority for consideration.

4.9  Where the allotment does not meet the criteria with respect to Status of Land or
Compatibility of Third Party Rights as mentioned in section 4.6 a) and b) above,
the subject lands are incapable of allotment and the approving authority cannot
approve the allotment.

4.10 Allotments to council members and members of their immediate families
raise the potential for a conflict of interest. Lands Officers should take
precautions to ensure that they have informed the First Nation of the effects of
the allotment. In these situations, the council should advise the council member,
who is in a potential conflict of interest, not to participate in the allotment vote.

4.11 Status of Possession. Reserve land which the First Nation council has allotted
to two or more First Nation members may be held by those individuals as joint
tenants (right of survivorship) or as tenants in common (no right of survivorship).
Where the locatees make no election when they acquire lawful possession, the
interest will be recorded as held by the First Nation members as tenants in
common. A full explanation of these terms, the process and consequences of
electing to hold possessory rights as joint tenants or tenants in common can be
found in the Indian Lands Registration Manual.

4.12 Location Tickets. Before enactment of the present day Indian Act, evidence of
possession was by way of Location Ticket. Although Location Tickets continue
to be valid evidence of lawful possession, Location Ticket holders should be
encouraged to have their parcel legally surveyed and then to obtain a
Certificate of Possession as evidence of lawful possession.

4.13 Section 22 Claims. Where it is claimed that an individual interest has been
created by virtue of section 22 of the Indian Act (i.e. where a First Nation member
in possession of non-reserve lands has made permanent improvements on the
lands and the lands are subsequently included in a reserve) the matter should be
reviewed in consultation with Headquarters.

4.14 Where section 22 applies, the First Nation member occupant is entitled to
evidence of his or her possessory rights without requiring an allotment by the
First Nation council.
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4.15

4.16

4.17

5.1

5.2

5.3

5.4

5.5

Where new lands are set apart as reserve lands or as additions to existing
reserve lands, Lands Officers should ensure the prior interest of the individual in
occupation of such lands, who has made improvements thereon, are properly
reported and recorded at the time of the inclusion or addition.

Where section 22 is applicable, inform the First Nation council of the
circumstances with respect to the improvements before the lands are given
reserve status. In this way, where the expectation is that the additional lands will
be used as reserve lands, the First Nation council will have an opportunity to
negotiate issues such as possession or compensation for improvements with the
occupants.

The issue of compensation for improvements is a matter for negotiation between
the occupant and the First Nation council. The Lands Officer's role is to provide
information in the department's possession and encourage the parties to reach
an agreement. Any information provided by the Lands Officer must be accurate
and timely. For further information on compensation see Directive 3-7.

Process

This section provides an overview of how to allot land under section 20 of the
Indian Act. A detailed checklist is included as Annex A to this Directive.

First Nations exercising delegated authorities under section 60 of the Indian Act
are responsible for taking the steps identified as the responsibility of INAC Field
in the checklist. The Lands Officer should consult delegation instruments to
confirm the scope of authority.

Request from First Nation Council. The First Nation council usually initiates
the process by contacting the Lands Officer to confirm the status of a parcel of
land which is being considered for allotment.

Identify Land and Verify Status. The Lands Officer, who has a responsibility to
ensure all relevant information is conveyed to and considered by the First Nation
before making an allotment, must review the pertinent information prior to
allotment, by completing a comprehensive land status report on the parcel.

Verify First Nation Member: The Lands Officer must verify that the individual
First Nation member is a registered member of the band or is entitled to be
registered. In the case of a section 10 band, the First Nation must provide
written confirmation of the individual’'s membership in that band.

Practice varies among First Nations. Some First Nation councils, such as
those with section 60 delegation, may not require the assistance of the INAC
Lands Officer to confirm the status of the land being considered for allotment.

12

June 2005



Creating Individual Interests DIRECTIVE 3-2

Contents of BCR (continued)

5.6

5.7

5.8

5.9

5.10

5.11

5.12

BCR. The First Nation passes a BCR which meets the requirements of this
policy, allotting possession of the parcel of land to the First Nation member(s).
This requires a majority of council's vote [s. 2(3)(b)] Indian Act. The BCR and
any supporting documentation are then forwarded to the Lands Officer. The
First Nation council should undertake special BCR procedures where the
allotment is to a council member or their immediate family (see policy
requirements in section 4.10 of this Directive).

Consideration of Allotment. The Lands Officer considers the allotment and
recommends it for approval or remits the allotment to the First Nation council for
reconsideration. Where a project proposal is included in the allotment, the Lands
Officer must ensure that, where required, the appropriate environmental
assessment has been conducted.

Recommendation for Approval. If the allotment is recommended for approval,
the Lands Officer submits the BCR and supporting documentation to the
approving authority.

Ministerial or Departmental Approval. The authority approving the allotment
for the Minister then approves or rejects the allotment according to department
policies. If the authority approves it, the approved allotment is registered in the
Indian Lands Registry by application to register the BCR. Where Ministerial
approval is withheld, the First Nation is so advised.

Once the allotment has been registered, the Registrar of Indian Lands will issue
a Certificate of Possession.

A request for replacement of a Location Ticket, Cardex, NE or NETI and
substitution with a Certificate of Possession may originate with a simple
statement signed by the individual. This statement may explain that the
individual wishes to cancel the LT, Cardex, NE or NETI and replace it with a
Certificate of Possession describing the parcel of land by its most recent
description. Note: If the interest is unsurveyed a legal survey would be required
before it could be replaced by a Certificate of Possession.

The Lands Officer then forwards this request to the Registrar of Indian Lands
who will issue a Certificate of Possession.
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6. References

6.1  For more information refer to the Indian Lands Registration Manual.
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Annex A: Checklist
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Checklist - Individual Interests DIRECTIVE 3-2: ANNEX A

Checklist
Creating Individual Interests - Allotment

First Nation:
1 Where applicable, identifies the proposed parcel of land for allotment and notifies
the region or district.

INAC Field:
2 Where applicable, checks the status of the land to be allotted and provides
First Nation with relevant information.

First Nation:
3 Passes BCR allotting possession of the parcel of land to the First Nation
member(s) which must include:

a) the section of the Indian Act under which the council makes the
allotment

b) the full formal name of the person(s) to whom the allotment is
being made

c) the First Nation number of the person(s) to whom the allotment is
being made

d) the First Nation's certification of the individual's membership in the
First Nation, and right to be registered under the Indian Act (if
applicable)

e) a land description which meets the requirements for legal

descriptions of Indian Lands, including all known encumbrances
affecting that land

f) an allocation of access in conjunction with the land description
o)) the number constituting a quorum of the First Nation council
h) the signatures of a quorum of the First Nation council

4 Where an allotment is to a council member or their immediate family, the council

member cannot participate in the council allotment vote.

5 Forwards the BCR and any supporting documentation to the Lands Officer.

June 2005 17



DIRECTIVE 3-2:  ANNEX A

Checklist - Individual Interests

INAC Field:
Considers the allotment for approval having regard to the following criteria:

a) whether the BCR is correct and duly passed by a quorum of the
First Nation council

b) whether the land to be allotted is described properly

c) confirmation by council that the allotment is in the best interests of the
First Nation

d) confirmation by council that the allotment meets the requirements of the
First Nation's approved or pending development plans and zoning bylaws

e) whether any third party rights inconsistent with the proposed allotment are
present

f) whether the proposed locatee is aware of the third party interests to which
the parcel of land is subject

Q) if the allotment is to a council member or their immediate family, evidence
that the council member did not participate in the allotment vote.

Ensures environmental assessment has been conducted according to CEAA, if
applicable.

If the above criteria are not satisfied, returns documentation to the First Nation for
reconsideration.

If the council decides to continue with the allotment, submits for consideration by
the authority approving the allotment for the Minister, a record of the specific
problems and unsatisfactory features of the allotment, along with the BCR and
recommendations.

10

If the necessary criteria are satisfied, submits the documentation to the approving
authority with a recommendation for approval.

11

Upon approval being granted, applies to register BCR.

12

INAC H.Q.:
Checks all documentation against the criteria in the Indian Lands Registration
Manual.

13

Where applicable, verifies that the locatee is registered, or entitled to be registered,
under the Indian Act and is a First Nation member.

14

Registers the BCR following the Indian Lands Registration Manual.

18
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DIRECTIVE 3-2: ANNEX A

15 Issues Certificate of Possession when applicable.
INAC Field:

16 Retains the registered Certificate of Possession on file or forwards C.P.
to locatee, keeping copy of registered Certificate of Possession on file.

June 2005
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DIRECTIVE 3-3 Temporary Possession

11

2.1

2.2

2.3

2.4

Directive 3-3
Temporary Possession

Purpose

This directive explains what happens when the First Nation council allots
possession of land, but Ministerial approval of the allotment is withheld pending
fulfilment of certain conditions. Read this directive for information about the
authorization of temporary possession of land which the First Nation council has
allotted, the resulting issuance of a Certificate of Occupation, extending the term
of a Certificate of Occupation, and the termination of temporary possession
through the subsequent grant or refusal of an allotment.

General

Pursuant to subsection 20(4) of the Indian Act, where the First Nation council
allots possession of a parcel of land, the Minister may withhold approval of the
allotment, grant temporary occupation of the land to the proposed locatee, and
prescribe conditions as to use and settlement that the locatee must meet before
the Minister approves the allotment. Note, however, that these provisions are
very rarely used.

In practice, the First Nation council decides whether to recommend conditions as
to use and settlement, however, the Lands Officer who reviews the allotment may
suggest conditions to the First Nation.

Where the Minister grants temporary possession, a Certificate of Occupation is
issued pursuant to subsection 20(5) of the Indian Act. This certificate entitles the
individual, and those claiming through the individual by devise or descent, to
temporarily occupy the land which is the subject of the allotment. The Certificate
of Occupation also identifies the term of occupation. The original term of the
temporary occupation is for a period of up to two years from the date of its issue.
The Minister may extend this period pursuant to subsection 20(6) of the Indian Act
for a subsequent period not exceeding two years. The Indian Act does not
provide for any additional extensions.

Where the locatee has fulfilled the prescribed conditions, the Lands Officer may
submit the allotment to the approving authority where, upon approval, the Minister
will issue a Certificate of Possession.

20
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2.5  Where there is a noncompliance with the conditions, the Minister may grant an
extension of the temporary possession according to the Indian Act, or the
allotment may be refused and the First Nation council notified that the land is
available for re-allotment. The First Nation may also choose to waive the
conditions that it set for the proposed locatee and go ahead with the allotment.

3. Authorities
3.1 Relevant statutory authorities Include:

Indian Act, ss. 20(4) - 20(6)

20. (4) Where possession of land in a reserve has been allotted to an Indian by the council
of the band, the Minister may, in his discretion, withhold his approval and may
authorize the Indian to occupy the land temporarily and may prescribe the conditions
as to use and settlement that are to be fulfilled by the Indian before the Minister
approves of the allotment.

(5) Where the Minister withholds approval pursuant to subsection (4), he shall issue a
Certificate of Occupation to the Indian, and the Certificate entitles the Indian, or
those claiming possession by devise or descent, to occupy the land in respect of
which it is issued for a period of two years from the date thereof.

(6) The Minister may extend the term of a Certificate of Occupation for a further period
not exceeding two years, and may, at the expiration of any period during which a
Certificate of Occupation is in force

(a) approve the allotment by the council of the band and issue a Certificate of
Possession if in his opinion the conditions as to use and settlement have
been fulfilled; or

(b) refuse approval of the allotment by the council of the band and declare the
land in respect of which the Certificate of Occupation was issued to be
available for re-allotment by the council of the band.
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4.1

4.2

4.3

4.4

4.5

4.6

Policy

Prescribing Conditions. As a matter of policy, the First Nation council may
recommend conditions which the locatee must fulfill before they make an
allotment.

Example: A typical condition might require that the
First Nation member complete the foundation for a
house within two years of being granted temporary
possession of the lands, to be eligible for complete
lawful possession.

When considering a proposed allotment, a Lands Officer may recommend to the
First Nation council temporary possession of the land in question, pending

fulfilment of certain conditions. It is the First Nation council, however, which must
decide if it wishes to proceed in this manner.

Where a First Nation member must fulfil conditions before an allotment is
finalized, the council should pass a BCR which reflects the following:

a) complete lawful possession is conditional upon the fulfilment of the
conditions prescribed in the BCR; and,

b) the council will grant temporary possession to the First Nation member
pending fulfilment of the conditions.

The Lands Officer reviews the documentation submitted by the First Nation
council, and prepares a report and recommendation which he or she submits to
the approving authority, with the BCR granting temporary possession and any
other supporting documentation.

Conditions submitted must be reasonable, and capable of compliance within a
period of two years.

Temporary possession is not "lawful possession"” within the meaning of
subsection 20(1) of the Indian Act. As a result, the First Nation member cannot
transfer or dispose of the subject lands except by devise or descent. Where
temporary possession of the land is transferred by devise or descent, the
heirs-at-law or the beneficiaries must fulfil the stated conditions to be eligible for
complete lawful possession.

22
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4.7

4.8

4.9

4.10

411

412

4.13

Environmental Assessment. Although it is uncommon, it is possible that a
request for temporary possession or subsequent allotment may include a project
proposal. In such cases, the Lands Officer must determine whether the
Department requires an environmental assessment under the CEAA. If so, the
Lands Officer must ensure that an environmental assessment is conducted prior
to Ministerial authorization of the temporary possession or the subsequent
allotment, as applicable. For more information on environmental assessments
see Chapter 12.

Term of Possession. While the Minister may allow temporary possession for a
period of two years, lesser periods may be appropriate where desired by the First
Nation council and approved by the Minister.

Extension of Term. According to the provisions of subsection 20(6) of the
Indian Act, the term of a Certificate of Occupation may be extended for a second
period not exceeding two years. There is no authority for additional extensions.

Either the holder of the Certificate of Occupation or the First Nation council may
submit requests for an extension pursuant to subsection 20(6) of the Indian Act.
Requests for an extension by the individual concerned should always be
supported by an appropriate BCR.

Where a First Nation council either opposes or otherwise fails to support an
individual's request for an extension, the Lands Officer must investigate the
circumstances. The Lands Officer must submit a report containing the officer’s
recommendations to the appropriate approving authority.

Compliance with Conditions. The Lands Officer should obtain First Nation
council agreement that the conditions have been met. This agreement would
usually be in the form of a BCR. Where the First Nation council has established
that the member has met the specified conditions as to use and settlement, the
Lands Officer may submit to the appropriate authority a recommendation for
approval of the allotment. The documentation indicating compliance with the
prescribed conditions and making the allotment must be attached to the
recommendation.

Noncompliance with Conditions. Where there is sufficient information showing
noncompliance with the conditions at the end of any initial or extension period
during which a Certificate of Occupation is in force, the Lands Officers should
investigate the circumstances of the noncompliance and submit the appropriate
report and recommendations to the First Nation council for confirmation.
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4.14 Where there is noncompliance with the conditions at the end of any initial or
extension period during which a CO is in force, the First Nation council may
waive the conditions and go ahead with the allotment.

4.15 A detailed checklist is included as Annex A to this Directive. Please note that
those First Nations exercising delegated authorities under section 60 of the
Indian Act are responsible for taking the steps identified as the responsibility of
INAC Field in the checklist. Consult delegation instruments to confirm the scope
of authority.

5. Process: Authorization of Temporary Possession

5.1  This section provides an overview of the process for the granting of temporary
possession where an allotment of land is conditional upon the fulfilment of certain
prescribed conditions. These steps are besides the steps required to complete
an allotment as detailed in Directive 3-2.

5.2 Lands Officer Recommending Temporary Possession. The Lands Officer,
when considering an allotment, determines whether to recommend it for
approval. In doing so, the Lands Officer may recommend to the First Nation
council the option of temporary possession, requiring that the First Nation
member fulfil certain conditions before the Minister approves the allotment. In
these cases, however, it is the First Nation council that decides how it would like
to proceed.

5.3 BCR. The First Nation council passes a BCR granting possession of the parcel
of land to the First Nation member(s). This must be done according to Directive
3-2 and this policy. The First Nation council forwards the applicable BCR to the
Lands Officer.

5.4  Usually, the BCR will grant temporary possession of the lands to a First Nation
member and prescribe conditions for complete lawful possession, citing
subsection 20(4) of the Indian Act. Upon fulfiiment of the specified conditions,
the First Nation council passes a second BCR allotting the parcel of land, quoting
subsection 20(1) of the Indian Act.
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5.5

5.6

5.7

5.8

6.1

6.2

6.3

Practice may vary. The First Nation council may pass a single BCR quoting
subsections 20(1) and (4) which makes the allotment, grants temporary
possession of the lands, and specifies the conditions which the member must
fulfil before permanent entitlement to the lands is granted. Once the member has
met the conditions, the First Nation passes a second BCR indicating compliance
which is then forwarded to the Lands Officer. Alternatively, the

First Nation council may notify the Lands Officer of compliance by way of a letter.

Where the Lands Officer receives a BCR which prescribes conditions for
complete lawful possession of the subject lands, the Lands Officer reviews these
conditions. Where a project proposal is included, the Lands Officer ensures that,
where required, the appropriate environmental assessment has been conducted.
The Lands Officer then submits his or her report and recommendation to the
approving authority.

Upon approval, the requisite documentation is forwarded to the Registrar of
Indian Lands for registration.

Certificate of Occupation. Where the Minister authorizes temporary
possession, the Registrar of Indian Lands issues a Certificate of Occupation
under subsection 20(5). This Certificate sets out the conditions that the member
must fulfil and the term of occupation.

Process: Extension of Temporary Possession

Requests for Extension. The holder of the certificate may submit requests for
an extension to the First Nation council, or with a supporting BCR, to the Lands
Officer.

The Lands Officer reviews the BCR and forwards it to the approving authority for
approval.

Upon approval, the BCR is registered and a new Certificate of Occupation is
issued.
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7. Process: Expiration of Temporary Possession

7.1  Compliance with Conditions. Where the member has fulfilled the prescribed
conditions, the First Nation council submits the appropriate documentation to the
Lands Officer. The Lands Officer reviews the material and submits it to the
approving authority. Upon approval, an application to register, along with the
relevant documentation, is forwarded to the Registrar of Indian Lands who
registers it and issues a Certificate of Possession.

7.2  Noncompliance with Conditions. Where, at the end of any initial or extension
period during which a Certificate of Occupation is in force, the Lands Officer has
not been advised whether the member has fulfilled the prescribed conditions, the
Lands Officer should investigate the circumstances of the noncompliance and
submit the appropriate report and recommendations to the First Nation council
for confirmation.

7.3  Waiving Conditions. Where there is noncompliance with the conditions at the
end of any initial or extension period during which a Certificate of Occupation is in
force, the First Nation council may pass a BCR waiving fulfilment of the
conditions and allotting the lands to the First Nation member. The allotment then
continues as set out in Directive 03-02.

7.4 If noncompliance with the conditions exists at the end of the two-year extension
period and the conditions have not been waived by the First Nation council, the

Minister must refuse approval of the allotment and declare the subject lands
available for re-allotment.

8. References

8.1 Besides the relevant sections of the legislation, more information may be found in
the following:

a) Indian Lands Registration Manual

b) Estates Procedures Manual, September 14, 1994
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DIRECTIV

E 3-3: ANNEX A Checklist - Temporary Possession

Checklist
Authorization of Temporary Possession

INAC Field:

1 Where appropriate, recommends conditions to the First Nation council upon
which the allotment might be made contingent.
First Nation:

2 Passes BCR granting temporary possession of the parcel of land to the
First Nation member(s) following Directive 3-2 and this policy. This BCR may also
allot the subject lands and must reflect the following:

a) complete lawful possession is conditional upon the fulfilment of the
conditions prescribed therein; and

b) the First Nation member is granted temporary possession pending
fulfilment of the conditions.

3 Forwards the BCR and any supporting documentation to the Lands Officer.
INAC Field:

4 Considers the land transaction for approval having regard to the criteria in
Directive 3-2.

5 Ensures Environmental Assessment has been conducted in accordance with
CEAA, if applicable.

6 Reviews and reports on conditions in BCR.

7 Ensures conditions meet the following criteria:

a) reasonable
b) capable of compliance within two years.
8 Submits following documentation for Ministerial authorization:
a) BCR
b) report on conditions
c) any other supporting documentation
d) recommendation for Ministerial authorization.
9 Obtains Ministerial authorization.
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ANNEX A

10 Forwards documentation to INAC H.Q. for registration.
INAC H.Q.:

11 Checks all documentation submitted for registration against the criteria
in the Indian Lands Registration Manual.

12 Where applicable, verifies individual being granted temporary possession is
registered or entitled to be registered under the Indian Act and is a First Nation
member.

13 Registers the BCR according to requirements set out in the Indian Lands
Registration Manual.

14 Issues Certificate of Occupation setting out the conditions to be fulfilled by the
individual and the term of the occupation.

Extension of Temporary Possession
First Nation:

15 Where an extension of the term of Certificate of Occupation is requested,
passes BCR for this purpose.

16 Submits request for extension with supporting BCR to Lands Officer.

INAC Field:

17 Reviews BCR, then forwards BCR and report with recommendations to the
appropriate approving authority.

18 Approving authority grants or refuses extension.

19 Where an extension is granted, submits documentation for registration
INAC H.Q.:

20 Checks all documentation submitted for registration against the criteria
in the Indian Lands Registration Manual.

21 Registers the BCR following the Indian Lands Registration Manual.

22 Issues new Certificate of Occupation

30
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Expiration of Temporary Possession

First Nation:
23 Determines compliance with conditions and

a) where conditions have been met, passes and forwards to Lands Officer
a BCR allotting subject lands to the First Nation member(s); or

b) where lands were allotted in first BCR, gives Lands Officer notification of
compliance with conditions; or

C) waives conditions, passes BCR allotting the subject lands to the First Nation
member(s)and forwards that BCR to the Lands Officer.

INAC Field:

24 Where the First Nation Council passes and forwards a BCR allotting the
subject lands to the First Nation member(s), processes the allotment following
Directive 3-2.

25 Where the council advises that the member has met the conditions, during the
original term or authorized extension, forwards to the appropriate approving
authority a recommendation for approval of the allotment, showing compliance
with conditions, along with the BCR or other supporting documentation.

26 Upon approval, forwards the application to register, along with relevant
supporting documentation, to the Registrar of Indian Lands for registration.

27 Where there is noncompliance with the conditions at the end of the
initial term of occupation, or an extension period, prepares a report and
submits recommendations to the First Nation council for confirmation.

28 Where it is confirmed that the member has not fulfilled the conditions

at the end of the two-year extension period, advises First Nation member
and First Nation council that Certificate of Occupation is no longer in effect
and the lands are available for reallotment.

INAC H.Q.:
29 Checks all documentation submitted for registration against the criteria
in the Indian Lands Registration Manual.

30 Registers the BCR following the Indian Lands Registration Manual requirements.

31 Issues Certificate of Possession when applicable.
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11

2.1

2.2

2.3

Directive 3-4
Transferring Individual Interests

Purpose

This directive explains how a locatee may transfer possession of reserve lands
pursuant to section 24 of the Indian Act. You should read this directive for
information on:

a) Policy: It states the principles and requirements governing the transfer of
lawful possession of reserve lands.

b) Procedures: It outlines the steps in the transfer process.

General

Generally, a First Nation member in lawful possession of reserve lands may
transfer that right to possession to the First Nation or to another member of the
First Nation.

It is the "right to possession" which the locatee can transfer under section 24 of
the Indian Act. Legal title to the land in question remains vested in Her Majesty in
right of Canada.

Any proposed transfer under this section 24 of the Indian Act requires Ministerial

approval. The Minister will only grant this approval where the policy and
procedure requirements of this directive have been satisfied.

Definitions
a) "Transferor" means the person transferring the right to lawful possession.

b) "Transferee" means the person receiving the right to lawful possession.

32
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4. Authorities

4.1 Relevant statutory authorities include:

Indian Act, s. 24, ss. 28(1), & s. 49

24. An Indian who is lawfully in possession of lands in a reserve may transfer to the
band or another member of the band the right to possession of the land, but no
transfer or agreement for the transfer of the right to possession of lands in a reserve
is effective until it is approved by the Minister.

28. (1) Subject to subsection (2), any deed, lease, contract, instrument, document or
agreement of any kind, whether written or oral, by which a band or a member of a
band purports to permit a person other than a member of that band to occupy or use
a reserve or to reside or otherwise exercise any rights on a reserve is void.

49. A person who claims to be entitled to possession or occupation of lands in a
reserve by devise or descent shall be deemed not to be in lawful possession or
occupation of those lands until the possession is approved by the Minister.

5. Policy

5.1 Transfer Criteria. Any application to transfer the right to possession of reserve
lands must meet the following criteria:

a)

b)

Lawful Possession. Only "lawful" possession may be transferred.
Therefore, a locatee may transfer rights of possession acquired under the
Indian Act pursuant to subsections 20(1) and (3) or sections 22, 24 or
section 48 with section 49 approval to another First Nation member(s) or to
the First Nation.

Certain First Nations recognize traditional or custom holdings by
individuals and grant "occupational rights at the pleasure of the First Nation
council.” These rights are not "lawful possession" under the Indian Act, and
therefore are incapable of transfer pursuant to section 24.

Transferee. A locatee can only transfer his or her right to possession to the
First Nation or to another member of that First Nation. Further, pursuant to
the provisions of section 28(1) of the Indian Act, any purported transfer to an
individual other than a member of that First Nation is void.
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Transfer Criteria (continued)

5.2

d) The transferor must be in lawful possession of the lands to be
transferred.

e) The land must not be subject to any encumbrances inconsistent with the
transfer.

Transfer Document. The transfer document must meet the following criteria:

a) The transfer should be submitted in the prescribed form, "Transfer of Land
on an Indian Reserve.” A transfer submitted in another form may be
acceptable providing it conforms to all the prescribed criteria and otherwise
contains all the essential information.

b) The name and the band number of the transferor must appear as it appears
in the Indian Land Registry System or Band Membership records for those
First Nations that have their own membership code. Therefore, if there is a
difference between the abstract and the membership records, then this
should be noted as follows:

“Mary A. Smith Now Known As Mary A. Jones”

c) The registered names and numbers of both the transferor and transferee
must be used in the transfer. Again as stated in 5.2 b) if the transferor’s
name and or number has been changed in the Indian Registry, but appears
different in the Indian Lands Registry it should be shown as follows: “Mary
A. Smith, No. 25 N.K.A. Mary A. Jones No. 30"

d) If the member has an alias registered in the Indian Registry that alias could
also appear on the transfer document especially if the individual signs their
name using the alias. For example: “Mary A. Smith Also Known As Abbey
Smith”

e) The transfer must include a land description which meets the requirements
for legal descriptions of Indian lands and includes all known encumbrances
affecting the land. Further information may be found in the Indian Lands
Registration Manual, and in the Interdepartmental Agreement Respecting
Legal Descriptions of Indian Lands, February 6, 1998 as amended from time
to time.

34
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Transfer Document (continued)

f) The transfer must include a recital that the transferor makes the transfer for
consideration

g) The transfer must include the witnessed signature of the transferor. To
confirm the identity of the person signing the document, the signature should
be identical to the name as it appears on the face of the document.

Example: If the transferor is described as "Harry T. Jacobs" on
the face of the transfer document, he should sign his
name as "Harry T. Jacobs.”

The transferee is not required to sign the document.

h)  The transfer must also meet the registration and execution of instruments
requirements set out in Parts | and Il of the Indian Lands Registration
Manual.

5.3 Environmental Assessment. Although it is uncommon, should the transfer
include a project proposal, the Lands Officer must determine whether the
Department requires an environmental assessment under the CEAA. If so, the
environmental assessment must be conducted prior to Ministerial approval of the
transfer. Transfers without a project proposal attached do not require an
environmental assessment under CEAA. For further information on
environmental assessments see Chapter 12.
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5.4

5.5

5.6

5.7

5.8

5.9

Council Consent. The Indian Act does not require the approval of the

First Nation council for a transfer of an allotment. However, some First Nations
have established procedures under which locatees submit all proposed transfers
for council’s approval before they are sent to the department for Ministerial
approval. The Lands Officer should respect a First Nation’s practice up to the
extent where the council has unreasonably delayed a transfer or where the rights
of the individual member have been infringed upon. In these instances the

Lands Officer has an obligation and the authority to submit a transfer for
Ministerial approval and registration without First Nation council approval.

Reporting Unusual Circumstances. If the Lands Officer receives a transfer
document which is "correct” on its face, meeting the criteria set out in paragraphs
5.1 and 5.2 of this directive, then the document should be forwarded to the
relevant authority for Ministerial approval. However, where the Lands Officer is
aware of unusual circumstances relating to a proposed transfer, which may affect
the validity of that transfer, a report on these circumstances should accompany
the transfer document.

"Unusual circumstances” may include a transfer contested by a third party, or
such things as medical evidence or evidence as to the capacity of the transferor.

Where the approving authority, having regard to the report of the Lands Officer, is
not satisfied with the validity of the transfer document, Ministerial approval will be
withheld. The transfer is then returned to the individual tendering the document,
along with the reasons for the withholding of consent.

Overturning a Transfer. Where a third party has contested an approved
transfer, the Lands Officer should advise those contesting the transfer that their
remedy lies with the courts.

Transfers to Minors. Although a locatee may transfer lawful possession to a
minor, the minor may be unable to effectively manage the transferred property.
The Lands Officers should advise the locatee that the appointment of a guardian
to manage the minor's property may be beneficial.

36
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5.10

5.11

5.12

5.13

5.14

5.15

Transfers by Devisee or Heir-at-law. Lands officers should ensure that
executors or administrators are aware that the transfer of lawful possession by
devise or descent is not effective until the Minister approves it pursuant to the
provisions of section 49 of the Indian Act. This information is very important
where the devisee or heir-at-law is planning to immediately dispose of his or her
interest in the subject lands following his or her inheritance.

Transfer of Cardex Holdings. Generally, the holder of a Cardex Holding has
lawful possession under the Indian Act. However, First Nation members with
Cardex Holdings cannot register a transfer of their interest unless they first obtain
a land description which meets the requirements for legal descriptions of Indian
lands. The Cardex Holding may be transferred to the First Nation without the
requirement for a survey.

Estate Transfer of Cardex Holding. The Department has developed special
procedures to allow the transfer of a Cardex Holding from an estate to its heirs or
beneficiaries.

Transfer of Notices of Entitlement (NE). As with a Cardex Holding, to register a
transfer under section 24 of the Indian Act, the holder of a Notice of Entitlement
must obtain a proper legal description of the lands which meets the registration
criteria for a transfer under this section.

No Evidence of Title Issued (NETI). A parcel received a NETI notation in the
Indian Lands Registry when the holding was not yet legally surveyed.
Consequently, registered documents were reflected on title, the transaction
effectively transferred lawful possession, but the department did not issue any
evidence of title. This practice no longer exists.

Transfer to an Estate. Notwithstanding 5.14, to deal with the backlog of estate
transfers which existed a few years ago, the Registrar permitted estate transfers
of interests in reserve lands to be registered although they did not meet the
prescribed registration criteria then in place (i.e. no legal survey or it was a
transfer from one estate to the other). These interests were registered as NETIs.
Currently, NETI is only used where a lawful possessor transfers an interest in
reserve land to an estate. Although the transfer document must meet the
registration requirements referred to in this directive, the Indian Lands Registry
issues no certificate of possession, as the interest will subsequently be
transferred to the estate's heirs or beneficiaries.
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6.1

6.2

6.3

6.4

Process

This section provides an overview of the process to transfer lawful possession
under section 24 of the Indian Act. We include a detailed checklist as Annex A to
this Directive. Please note that First Nations exercising delegated authorities
under section 60 of the Indian Act are responsible for taking the steps identified
as the responsibility of INAC Field in the checklist. Consult the delegation
instruments to confirm the scope of authority.

Transfers by Devise or Descent. The Department has adopted special forms
and procedures for estate transfers. Refer to the Estates Procedures Manual,
September 14, 1994 for additional information.

A transfer of lawful possession is usually prepared at the First Nation offices.
However, individual members may request a Lands Officers to assist them with
the transfer of their interest. A lawyer or agent representing one or both of the
parties may also prepare the transfer documentation.

Search of Abstract. When the Lands Officer receives the transfer
documentation, the officer searches the Reserve General Abstract and the
Reserve Parcel Abstract. These searches will confirm whether the transferor (the
person granting the right to possession) is in lawful possession of the land to be
transferred. The searches will also confirm whether the name of the transferor as
it appears on the transfer document matches the appropriate abstract entry.
Further, if the land search shows that the property is subject to a mortgage, the
mortgage must be assumed or discharged prior to approval of the transfer.

Search of Membership Records. The Lands Officer may conduct a search of
the Indian Register to ensure the transferee (the person getting the interest) is a
member of that First Nation and has status under the Indian Act. In the case of a
Section 10 band, the First Nation must provide written confirmation of the
transferee’s membership in that band.
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6.5 Review of Transfer Document. The Lands Officer reviews the transfer
document to ensure it meets the policy requirements in this directive, including:

a) Form of Transfer Document;
b) Land Description and Access;
c) Encumbrances;

d) Consideration;

e) Execution by Transferor; and,

f)  Verification of the Registration and Execution of Instruments requirements
set out in Parts | and Il of the Indian Lands Registration Manual.

6.6 Environmental Assessment. If a project proposal is included in the transfer, the
Lands Officer ensures that an environmental assessment has been conducted in
accordance with the CEAA. See Chapter 12 for detailed information.

6.7 Report of Unusual Circumstances. The Lands Officer prepares a report
detailing those circumstances which question the validity of the transfer
document.

6.8 Approval and Registration. The Lands Officer submits to the approving
authority:

a) the completed transfer, in duplicate;

b) the original and any copies of the documentation evidencing lawful
possession of the transferor;

C) any supporting report; and,

d) his or her recommendation for approval.
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6.9 Once approved, the Lands Officer submits the transfer and supporting
documentation to the Indian Lands Registry under the cover of an "Application for
Registration.”

6.10 Upon registration of the transfer, the Registrar issues a Certificate of Possession
in the name of the transferee unless the transfer is to the First Nation.

7. References

7.1 Besides the relevant sections of the legislation further information may be found in
the following:

a) Indian Lands Registration Manual
b) Estates Procedures Manual, September 14, 1994
c) Interdepartmental Agreement Respecting Legal Descriptions of Indian
Lands, December 1993.
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Checklist - Transferring Individual Interests DIRECTIVE 3-4: ANNEX A

Checklist
Transferring Individual Interests

First Nation:

1 Prepares the documentation for the transfer of lawful possession.

2 Where required, seeks the assistance of the Lands Officer to prepare the
documentation.
INAC Field:

3 When required, provides assistance to First Nation in preparing the transfer
documents.
First Nation:

4 Forwards the transfer and supporting documentation to Lands Officer.
INAC Field:

5 Where there has been a transfer by devise or descent (s.49), ensures that the

executors or administrators are aware that lawful possession by transferees
is not effective until the Minister approves the transfer.

6 Searches the Reserve General Abstract and the Reserve Parcel Abstract to
confirm that:

a) the transferor is in lawful possession of the land to be transferred;
b) the name of the transferor as it appears on the transfer document matches
the appropriate abstract entry;
c) the land is not subject to any encumbrances inconsistent with the transfer
7 Searches the First Nation membership records to ensure that the transferee is

a First Nation member, if applicable.

8 Where the transferee is a First Nation member, but does not appear on the
First Nation membership list, ensures that the First Nation has certified the
individual's membership.
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Checklist - Transferring Individual Interests

INAC Field:

9 Where the transferee is entitled to register under the Indian Act, but is not yet
registered under that Indian Act, ensures that the First Nation has certified that the
individual is entitled to be registered under the Indian Act.

10 Reviews the transfer document to ensure it meets the following requirements:

a) it is in the prescribed form;

b) the correct names of the transferor, the transferee and their respective
First Nation numbers appear on the document;

c) the land description meets the requirements for legal descriptions of Indian
lands;

d) the land description includes all known encumbrances affecting the land;

e) if the land is subject to a mortgage, the mortgage has been assumed or
discharged;

f) if the land is subject to a Notice (caveat), the Notice has been removed or
the party has been advised,;

Q) includes a recital that the land is being transferred for valuable
consideration;

h) where consideration is nominal, includes a satisfactory explanation for the
nominal consideration;

i) includes the witnessed signature of the transferor, preferably identical to the
name as it appears on the face of the document; and

)] complies with the registration and execution of instruments requirements
set out in Parts | and Il of the Indian Lands Registration Manual.

11 | Addresses concerns of First Nation, if applicable.

12 If a project proposal is presented, ensures that an environmental assessment
has been conducted according to CEAA.

13 If applicable, prepares report detailing the circumstances which question
the validity of the transfer document.

14 Submits the following to the authority approving the transfer for the Minister:

a) completed transfer, in duplicate

b) original and any copies of the documentation which proves lawful
possession of the transferor

c) supporting report

d) recommendation for approval
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INAC Field:
15 The transfer is approved or rejected by approving authority.
16 Submits the approved transfer and supporting documentation to the
Indian Lands Registry under the cover of an "Application to Register.”
INAC H.Q.:
17 Checks all documentation against the criteria set out in the
Indian Lands Registration Manual.
18 | Where applicable, verifies that the transferee is registered under
the Indian Act and is a First nation member.
19 Registers the transfer according to the Indian Lands Registration Manual.
20 Upon registration of the transfer, the Registrar issues a Certificate of Possession in
the name of the transferee, unless the transfer is to the First Nation.
INAC Field:
21 Retains the registered Certificate of Possession on file and sends a copy to the
transferee or forwards the CP to the transferee, keeping a copy of the registered
Certificate of Possession on file.
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11

2.1

2.2

2.3

Directive 3-5
Reversion of Right to Possession

Purpose

This directive explains how the right to lawful possession of reserve lands may
revert to the First Nation, or be transferred to the First Nation or a member
thereof, pursuant to section 25 of the Indian Act. You should read this directive
for information on:

a) Policy: It states the principles and requirements governing the transfer of
lawful possession where a First Nation member ceases to be entitled to
live on reserve lands.

b) Procedures: It outlines the steps to take when a First Nation member in
lawful possession of reserve lands ceases to be entitled to live on reserve
lands.

General

When First Nation members cease to be entitled to live on reserve lands,
subsection 25(1) of the Indian Act mandates that they must transfer their rights of
possession to the First Nation or to another member. In addition, the transfer
must be completed within six months, or an extension of that period, as directed
by the Minister.

Where a transfer under subsection 25(1) is not completed within the initial six
months or an extension of that period, the right to possession of the lands reverts
to the First Nation by virtue of subsection 25(2).

Where the land reverts to the First Nation under subsection 25(2), the individual
formerly in lawful possession of the land is entitled to receive compensation for
permanent improvements that he or she made on the land. This compensation is
from the funds of the First Nation, in an amount agreed to by the parties or
determined by the Minister.
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3.

3.1

4.1

4.2

4.3

Authorities
Relevant statutory authorities include:

Indian Act, c. I-5,s. 25

25. (1) An Indian who ceases to be entitled to reside on a reserve may, within six
months or such further period as the Minister may direct, transfer to the band or
another member of the band the right to possession of any lands in the reserve of
which he was lawfully in possession.

(2) Where an Indian does not dispose of his right of possession in accordance with
subsection (1), the right to possession of the land reverts to the band, subject to the
payment to the Indian who was lawfully in possession of the land, from the funds of
the band, of such compensation for permanent improvements as the Minister may
determine.

Policy

Notice. As soon as a Lands Officers becomes aware that a member with lawful
possession becomes ineligible to continue to hold reserve lands, they should
provide notice of the provisions under section 25 to the First Nation council and
the affected locatees. The First Nation must provide notice in writing to the
member that they must dispose of their lawful possession within the six month
period.

Transfer within the Six Month Period. Where a transfer pursuant to

section 25(1) falls within the specified six month period, the transfer is completed
in the same manner as a transfer under section 24 of the Indian Act

(see Directive 3-4).

Extensions. A Locatee who becomes aware that he/she will not be able to
transfer their lawful possession of reserve land within the original six month
period, he/she should contact the Lands Officer and submit a request for an
extension of the six-month period specified in subsection 25(1). Requests
received after the expiration of the six month period will usually be refused but
should be reviewed on a case-by-case basis.
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4.4

4.5

4.6

4.7

A request for an extension is usually supported by a recommendation from the
First Nation council. If the First Nation council does not support the request for
an extension, the Lands Officer should investigate the circumstances and
prepare a report containing his or her recommendation. The Lands Officer
should forward this report to the approving authority, and send a copy to the
First Nation council.

Transfer within Extension Period. Where a transfer under subsection 25(1)
falls within the specified extension period, the transfer is done in the same
manner as a transfer under section 24 of the Indian Act (See Directive 3-4). The
transfer document should, however, contain the following recital:

WHEREAS (name and number of member) became ineligible to
reside on the (name of reserve) on or about the (date);

AND WHEREAS an extension was granted in order to transfer
the subject property pursuant to the provisions of subsection
25(1) to the (termination date in Minister's consent to extension);

Reversion to First Nation. Following the expiration of the initial six month
period or any authorized extension of that period, if the ineligible individual has
not transferred his or her interest in accordance with subsection 25(1), the
possessory rights of the individual terminate and revert by operation of law to the
First Nation. This reversion is subject to the payment of compensation to the
ineligible individual for the value of any improvements to the land by the
individual. In practice, a transfer or Ministerial Order is evidence of the reversion
of a right to possession.

Compensation for Improvements where Agreement Reached. Usually, the
amount of compensation payable to the individual is determined by mutual
agreement between the First Nation council and the individual.
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4.8

4.9

5.1

Compensation for Improvements where No Agreement Reached. Where the
council and the individual cannot agree, the Minister must exercise his
discretionary powers pursuant to subsection 25(2) of the Indian Act. A
comprehensive investigation is conducted as soon as possible to identify the
improvements to the subject property. The report on this investigation, in
conjunction with Public Works and Government Services Canada (PWGSC),
should include:

a) identification of the improvements and confirmation of ownership;

b) the value of the improvements, determined either by independent
appraisal where possible, or by a mutually acceptable sum agreed upon
by the individual and the First Nation council; and

C) basis for the dispute with recommendations for its resolution.

Documentation. The documents required to prove the reversion of the
individual's rights to the First Nation will depend upon the circumstances
surrounding the reversion.

a) Transfer. Where the individual and First Nation council have agreed on
the compensation for permanent improvements, a transfer is completed as
set out in Directive 3-4.

b) Ministerial Order. Where they reach no agreement, the matter is
resolved by Ministerial Order.

Process

This section provides an overview of how to do a reversion of the right to
possession under section 25 of the Indian Act. We include a detailed checklist
as Annex A to this Directive. Please note that First Nations exercising delegated
authorities under section 60 of the Indian Act are responsible for taking the steps
identified as the responsibility of INAC Field in the checklist. Consult delegation
instruments to confirm the scope of authority.
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5.2

5.3

5.4

5.5

5.6

5.7

5.8

5.9

Notice. The Lands Officer provides notice of the operation of section 25 to the
individual who is ineligible to continue to reside on reserve lands and to the
First Nation council. Usually the Lands Officer will become aware of the
individual's ineligibility to reside on the reserve during informal discussions with
First Nation members.

Extensions. The ineligible individual submits a request for an extension,
accompanied by any supporting recommendation of the First Nation council, to
the Lands Officer before the expiry of the six-month period specified in
subsection 25(1) of the Indian Act .

The Lands Officer reviews the request and forwards it, accompanied by his or
her recommendation, to the authority approving the extension for the Minister.

Transfer by Individual. Where an individual transfers his or her right to
possession to a member of the First Nation or to the First Nation itself within the
specified six-month period, or an authorized extension period, the transfer is
completed according to section 24 of the Indian Act (see Directive 3-4) and the
policies of this directive.

Reversion where Parties Agree to Compensation. Where a right to
possession reverts to the First Nation, and the individual and First Nation council
have agreed on the compensation for permanent improvements, a transfer is
completed in the same manner as a transfer under section 24 of the Indian Act
(see Directive 3-4).

Reversion where Parties do not Agree to Compensation. Where a right to
possession reverts to the First Nation, and the council and the ineligible individual
have not agreed on the compensation for permanent improvements, the Lands
Officer requests PWGSC to prepares an investigative report on the
improvements to the subject property to determine the compensation to be paid
to the individual.

Appraisal. The Lands Officer arranges for an appraisal to valuate the
permanent improvements to the land. A review by PWGSC is recommended.

Verify Available Funds. The Lands Officer checks whether adequate funds are
available to the First Nation to pay appropriate compensation. Where it appears
that the required First Nation funds may not be available the Lands Officer
discusses the available options with the Regional Director of LTS.

50

June 2005



Reversion of Right to Possession DIRECTIVE 3-5

5.10

5.11

5.12

5.13

5.14

6.1

The Lands Officer submits the investigative report, with his or her
recommendations, to the authority approving the compensation to be paid to the
individual. The officer also sends a copy to the First Nation council.

Ministerial Order. If a Ministerial Order (“*Order”) is required, the Lands Officer,
with the assistance of the Department of Justice, prepares the Order setting out
the compensation to be paid to the individual for improvements to the subject
property and confirming that the right to possession of the land has reverted to
the First Nation. The Lands Officer sends the Order for approval and
registration.

If the matter has been resolved by the Order, a copy of the registered Order is
forwarded to the First Nation council with the advice that the subject lands are
available for re-allotment.

Payment of Compensation. After the Order is issued, the First Nation council
arranges for payment of compensation from First Nation funds.

The Lands Officer ensures that the First Nation council complies with the terms
of the Order. If necessary, the Lands Officer recommends to the Regional
Director of LTS possible steps to take to ensure compliance. Discussions with
the Department of Justice may also be appropriate.

References

Besides the relevant sections of the legislation, further information may be found
in the Indian Lands Registration Manual.
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DIRECTIVE 3-5:  ANNEX A

Checklist - Right to Possession

Checklist
Reversion of Right to Possession

INAC Field:
Provides notice of options under section 25 of the Indian Act to First Nation council
and to the individual who is ineligible to continue to reside on reserve lands.

Where ineligible individual arranges a transfer pursuant to section 25(1) within
the stipulated six-month period, completes the transfer following Directive 3-4.

REQUEST FOR EXTENSION

First Nation:

Before expiry of the six-month period specified in subsection 25(1),
the First Nation council forwards to the Lands Officer a request for
an extension, accompanied by its supporting BCR.

In the alternative, before the expiry of the six-month period specified in
subsection 25(1), the ineligible individual forwards to the Lands Officer

a request for an extension of the period within which he or she must transfer
the rights to possession.

Reviews the request from the First Nation council or individual.

Forwards request and his or her recommendation, to the approving authority.

Request for extension granted or denied by the approving authority.

0 I N |0

Where a transfer pursuant to section 25(1) which falls within an authorized
extension period is approved, completes transfer according to Directive 3-4,
ensuring that the transfer document includes the proper recital.

REVERSION TO FIRST NATION - COMPENSATION AGREED

First Nation:

Where right to possession of the subject lands reverts to the First Nation,
and the individual and First Nation have reached an agreement with respect
to compensation for permanent improvements, prepares documentation for
transfer of lawful possession with assistance of Lands Officer if necessary.

10

First Nation (continued):

Completes transfer of interest in land in accordance with Directive 3-4
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ANNEX A

11

INAC Field:

Where right to possession of the subject lands reverts to the First Nation,

and the individual and First Nation have reached an agreement with respect to
compensation for permanent improvements, provides assistance to

First Nation in preparation of transfer documents, when required.

12

Completes transfer of interest in land in accordance with Directive 3-4.

13

REVERSION TO FIRST NATION - COMPENSATION NOT AGREED

INAC Field:

Where right to possession of the subject lands reverts to the First Nation,
and the individual and First Nation have not reached an agreement with
respect to compensation for permanent improvements, prepares an
investigative report including:

a) identification of improvements and confirmation of ownership;

b) value of the improvements determined by appraisal or agreement;
c) availability of First Nation funds;

d) basis for the dispute with recommendations for its resolution.

14

Submits investigative report, with his or her recommendations, to the authority
approving the compensation for permanent improvements to be paid to the
individual, and sends a copy to the First Nation council.

15

First Nation:

Where the First Nation council and individual agree with the valuation, passes
a BCR indicating concurrence with the valuation and recommending payment
of compensation from First Nation funds.

16

INAC Field:
If the First Nation council and individual do not agree with the valuation,
prepares Ministerial Order and forwards for approval.

17

Forwards a copy of the order to the First Nation council, advising that the
subject lands are available for re-allotment.

18

First Nation:
Arranges for payment of compensation to the individual from First Nation funds.

19

INAC Field
Where payment of compensation is pursuant to a Ministerial Order, ensures
that the First Nation council complies with the terms of the Order.
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Directive 3-6

Correcting and Cancelling Certificates of Possession,

11

2.1

2.2

2.3

Certificates of Occupation or Location Tickets

Purpose

This directive explains how to cancel Certificates of Possession, Certificates of
Occupation or Location Tickets pursuant to section 26 or cancel them pursuant to
section 27 of the Indian Act. You should read this directive for information on:

a) Policy: It states the principles and requirements governing the correction
or cancellation of a CP, a CO, ora LT.

b) Procedures: It outlines the steps to be taken to correct or cancel a CO, a
CP,oralT.
General

Section 26 of the Indian Act provides for the correction of a Certificate of
Possession (CP), a Certificate of Occupation (CO) or a Location Ticket (LT)
where the Minister believes that:

a) through mistake, the CP, CO or LT has been issued to or in the name of
the wrong person;

b) the CP, CO or LT contains any clerical error or misnomer; or,

C) the CP, CO or LT contains a wrong description of any material fact
therein.

In the above circumstances, the Minister may cancel the CP, CO or LT and issue
a corrected Certificate in its place.

Unlike section 26, which contemplates that after a CP, CO or LT has been
cancelled a revised or amended CP will be issued, the sole discretion vested in
the Minister by virtue of section 27 is to cancel the offending CP, CO or LT.
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2.4

2.5

3.1

4.1

4.2

Under section 27, the Minister may cancel a CP, CO or a LT, with the consent of
the holder, where:

a) through mistake, the CP, CO or LT has been issued to or in the name of
the wrong person;

b) the CP, CO or LT contains any clerical error or misnomer;

d) the CP, CO or LT contains a wrong description of any material fact
therein.

The Minister may cancel an individual's lawful possession of reserve land
including a CP, CO, Cardex, NE, NETI, or a LT without the consent of the holder
where the Minister believes it was issued through fraud or error.

Authorities
Relevant statutory authorities include:

Indian Act, ss. 26 and 27

26. Whenever a Certificate of Possession or Occupation or a Location Ticket issued
under The Indian Act, 1880, or any statute relating to the same subject-matter was,
in the opinion of the Minister, issued to or in the name of the wrong person, through
mistake, or contains any clerical error or misnomer or wrong description of any
material fact therein, the Minister may cancel the Certificate or Location Ticket and
issue a corrected Certificate in lieu thereof.

27. The Minister may, with the consent of the holder thereof, cancel any Certificate
of Possession or Occupation or Location Ticket referred to in section 26, and may
cancel any Certificate of Possession or Occupation or Location Ticket that in his
opinion was issued through fraud or in error.

Policy

Notice. The individual(s) or the First Nation may request corrective action under
section 26 or 27, or the department may initiate the correction. Whenever
corrective action is initiated, the Lands Officer should give notice to both the
individual(s) and the First Nation council.

Section 26 of the Indian Act is a remedial section intended to allow correction
where a CP. CO or LT has been issued incorrectly through "clerical" error or mis-
description. This section of the Indian Act, therefore, should not be used where
there is a dispute between the parties unless it is clearly justified and the
Department of Justice has approved the action.
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4.3

4.4

4.5

4.6

4.7

5.1

5.2

Amended BCR. Where the parties agree that a CP, CO or LT has been issued
based on wrong information in a First Nation council Resolution (BCR), the
Department requires an amended BCR before undertaking corrective action.

Fraud or Error. Although the provisions of section 27 are seldom used, where
circumstances show that a CP, CO, or LT has been issued through fraud or in
error, the Lands Officer should consult with the Department of Justice, the First
Nation council, and where appropriate, the individual(s) concerned, prior to
undertaking corrective action pursuant to this section.

Where the Department of Justice has recommended that the CP, CO, or LT
should not be cancelled, or where Justice is unable to determine whether the CP,
CO, or LT should be cancelled, the Lands Officer should advise the parties to the
dispute that if they are unable to settle the issue between themselves, their
remedy lies with the courts.

Where, in consultation with the Department of Justice, the Department
determines that a CP, CO, or LT has been issued through fraud or in error, and
the First Nation council agrees with the determination, the Lands Officer should
obtain a BCR from the First Nation council providing the required information.

Where the First Nation council does not provide a BCR because it does not
agree that a CP, CO or LT has been issued through fraud or error, but such is
the determination of the Department of Justice, the Lands Officer requests the
corrective action and the Indian Lands Registry executes the correction through a
Ministerial order.

Process

This section provides an overview of how to correct or cancel Certificates of
Possession, or Occupation or LT’s under section 26 or section 27 of the Indian
Act. We include a detailed checklist in Annex A to this Directive. Note that First
Nations exercising delegated authorities under section 60 of the Indian Act are
responsible for taking the steps identified as the responsibility of INAC Field in
the checklist. You should consult delegation instruments to confirm the scope of
authority.

Review. The Lands Officer reviews the circumstances to decide whether
correction or cancellation of the CP, CO, or LT is the appropriate action. This
would usually occur at the request of the First Nation council or an individual
member.
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5.3

5.4

5.5

5.6

5.7

5.8

5.9

5.10

5.11

Notice. Where corrective action is being considered under section 26 or 27, the
Lands Officer must provide notice to the affected parties in the form of a fact
letter. This letter should set out the circumstances of the error and the action that
will be taken to correct it. It should provide the effected parties with at least (30)
days to provide alternative facts or germane objections to the corrective action.

BCR/Transfer Correct. Where a BCR or transfer is correct, but the issued CP,
CO, or LT contains an error, the Lands Officer notifies the Indian Lands Registry
of the mistake and requests a correction.

Upon receiving a request for correction, the Indian Lands Registry reviews the
request. Where it agrees with the proposed action, the Registry draws up a
Ministerial Order which cancels the old interest and CP, CO or LT, and issues a
new CP or CO.

The Order is executed for the Minister and is registered. The incorrect CP, CO
or LT is then cancelled and a new CP or CO is issued. However, in situations
where a CP, CO or LT is cancelled, and a new CP or CO is to be issued, a
survey may need to be completed prior to the issuance of a new CP.

BCR Incorrect - Parties Agree. Where the CP, CO or LT is incorrect due to an
error in the BCR and the First Nation council and individual(s) agree that the
documentation contains a mistake, the individual receiving the allotment
executes a transfer back to the First Nation. This transfer is then processed
following Directive 3-4.

Once the transfer is complete, the First Nation council passes a new BCR,
correctly allotting the subject property.

After passing the BCR, the First Nation council submits it to the Lands Officer for
review. The allotment is then completed following Directive 3-2.

Transfer Incorrect - Parties Agree. Where a CP, CO or LT is incorrect due to
an error in a transfer, and all parties agree that the documentation contains a
mistake, a new transfer is prepared and executed. This transfer is then
processed following Directive 3-4.

BCR/Transfer Incorrect - Parties Disagree. Where a CP, CO or LT is in error
because the BCR or transfer is incorrect and the First Nation council and/or
individual(s) do not agree that there is a mistake in the documentation, the Lands
Officer should consult with the Department of Justice. Where appropriate, the
Lands Officer should also consult with the First Nation council and the
individual(s).
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5.12

5.13

5.14

5.15

5.16

5.17

6.1

Where, after consultation, the Department of Justice determines that the CP, CO
or LT should not be cancelled and reissued, or where Justice is unable to
determine whether the CP, CO or LT should be cancelled, the Lands Officer
informs the parties of this decision. At that point the matter is a private dispute
between the parties. The Lands Officer should advise the parties to the dispute
that if they are unable to settle the issue between themselves, their remedy lies
with the courts.

Where, after consultation, the Department of Justice agrees that the CP, CO or
LT should be cancelled, the Lands Officer forwards to the Indian Lands Registry
a request for correction of a CP, CO or LT along with any supporting
documentation.

Upon receipt and review of the request, where the Indian Lands Registry agrees
that cancelling the CP, CO or LT is appropriate, the Registry prepares a
Ministerial Order which cancels the allotment or transfer and the CP, CO or LT
and orders the issuance of a CP or CO.

After the order is prepared, it is signed for the Minister and registered. The old
interest and CP, CO or LT is cancelled and a new CP or CO is issued.

Cancellation of a CP or CO or LT under Section 27. To cancel a CP, CO, or
LT, with the consent of the holder, pursuant to section 27, follow the steps
outlined in paragraphs 5.1 to 5.9, with the following modifications:

a) Where an interest and CP, CO or LT are cancelled according to
paragraphs 5.8 and 5.9, no corrected CP is issued.

b) Once the transfer back to the First Nation is completed in paragraph 21
5.10, we take no further steps.

Fraud or Error. In all cases where it appears the CP, CO or LT was issued
through fraud or in error, the Lands Officer consults with the Department of
Justice before requesting cancellation of the CP, CO, or LT.

References

For more information you should read the Indian Lands Registration Manual.
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Detailed Checklist DIRECTIVE 3-6: ANNEX A
Correcting and Cancelling
Certificates of Possession and Occupation

First Nation:

1 First Nation or individual requests corrective action under section 26 or 27 of
the Indian Act.

2 INAC Field:
Responds to request of First Nation or individual, or commences corrective
action at the initiative of the department.

3 Provides notice of corrective action to the individual(s) and First Nation Council.

If BCR/TRANSFER CORRECT or

4 Where BCR or transfer is correct, but Certificate or Location Ticket is in error,
notifies ILR of mistake and requests correction.
INAC H.Q.

5 Reviews request.

6 If agrees with proposed action, drafts and submits Ministerial Order for approval.

7 Registers Ministerial Order following the Indian Lands Registration Manual.

8 Cancels incorrect Certificate or Location Ticket and, where applicable,
issues new Certificate.

If BCR/ITRANSFER INCORRECT - Parties AGREE

First Nation

9 Where BCR incorrect and parties agree the documentation contains an error,
individual executes transfer conveying subject land back to First Nation and
forwards to Lands Officer (see Directive 3-4).
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Detailed Checklist

If BCR/TRANSFER INCORRECT - Parties AGREE (continued)

10 INAC Field
Reviews transfer and forwards it, along with supporting documentation for
approval. Once approved, forwards transfer to Indian Lands Registry for
Registration (see Directive 3-4).
11 First Nation
Where applicable, passes new BCR correctly allotting subject lands and
forwards to Lands Officer for approval (see Directive 3-2).
INAC Field
12 Reviews new B.C.R and supporting documentation, forwards it for approval
and subsequently for registration (see Directive 3-2).
INAC H.Q.
13 Registers new BCR and issues Certificate (see Directive 3-2).
If TRANSFER INCORRECT - PARTIES AGREE or
First Nation
Where transfer incorrect and parties agree the documentation contains an error,
14 a new transfer is executed correctly conveying the subject lands. The transfer
and supporting documentation are then forwarded to the Lands Officer
(see Directive 3-4).
INAC Field
15 Reviews transfer and forwards it, along with supporting documentation, for
approval. Once approved, forwards transfer to Indian Lands Registry for
Registration (see Directive 3-4).
INAC H.Q.
16 Registers transfer and, where applicable, issues Certificate (see Directive 3-4).
If B.C.RITRANSFER INCORRECT-PARTIES DISAGREE
or
FRAUD/ERROR
17 INAC Field

Where BCR or transfer incorrect and parties do not agree the documentation
contains an error, or where it appears Certificate or Location Ticket issued
through fraud or in error, reviews circumstances in consultation with
Department of Justice, and where appropriate, the parties.
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INAC Field

18 | After consultation with Department of Justice, forwards request for corrective
action or cancellation to Indian Lands Registry or informs parties no
corrective action to be taken.

INAC H.Q.
19 Reviews request.

20 Where in agreement with proposed action, drafts and approves Ministerial Order.

21 Registers Ministerial Order in accordance with the Indian Lands
Registration Manual.

22 If applicable, issues new CP or CO.

June 2005 67



DIRECTIVE 3-7 Compensation for Improvements

11

2.1

2.2

3.1

Directive 3-7
Compensation for Improvements

Purpose

This directive explains how to use section 23 of the Indian Act, which provides
payment to a locatee to compensate for permanent improvements made to
reserve lands, where the locatee is lawfully removed from those lands. You
should read this directive for information on:

a) Policy: It states the principles and requirements governing the
compensation of a First Nation member in the circumstances set out in
section 23.

b) Procedures: It outlines the steps to take to set and pay compensation.

General

Section 23 of the Indian Act provides for compensation to a First Nation member
for permanent improvements made on reserve lands from which the individual
has been lawfully removed.

In those circumstances, the First Nation member may be compensated, at the
discretion of the Minister, for the value of those improvements, either from the
funds of the First Nation or from the individual who goes into possession.

Authorities
Relevant statutory authorities include:

Indian Act, s. 23

23. An Indian who is lawfully removed from lands in a reserve upon which he has
made permanent improvements may, if the Minister so directs, be paid
compensation in respect thereof in an amount to be determined by the Minister,
either from the person who goes into possession or from the funds of the band, at
the discretion of the Minister.
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4.

4.1

4.2

4.3

4.4

4.5

4.6

5.1

Policy

Investigation. Where a potential case of removal from reserve lands comes to
the attention of a Lands Officer, the officer should investigate it as soon as
possible. The Lands Officer should not delay an investigation of the underlying
circumstances because litigation has been commenced between a First Nation
council and an individual member concerning removal from reserve lands.

Because the department does not administer traditional or custom land holdings
or occupational rights at the pleasure of the First Nation, the Lands Officer should
refer disputes involving this type of tenure to the First Nation council.

Litigation. Itis the Minister who must make the various determinations under
section 23 of the Indian Act. The Department does not take notice of litigation
proceedings before the judgement is rendered. To do so would abdicate the
discretionary powers of the Minister to the court system. Likewise, although the
Minister has no authority to preclude the parties from commencing litigation, it
should not be encouraged as a means of determining the rights between the
various parties involved in a dispute concerning compensation for improvements.

Settlement by Mutual Agreement. The First Nation council and the individual
member should have a reasonable opportunity to settle the matter of
compensation by mutual agreement.

The department should offer assistance by providing services such as
determining the value of improvements.

If a settlement seems unlikely, the Lands Officer should advise the First Nation
council and individual member that the Minister may exercise his discretionary
powers.

Process

This section provides an overview of the process where, pursuant to section 23
of the Indian Act, a First Nation member may be entitled to compensation for
permanent improvements made to reserve lands where the First Nation member
is subsequently lawfully removed from those lands. We include a detailed
checklist at the end of this directive. In summary, the process involves the
following major steps:

a) Investigation of Removal from Reserve Lands. When reported to a
Lands Officer, he or she investigates potential cases of removal.

b) Facilitate Settlement between First Nation and Individual. The
Lands Officer offers Departmental services to assist in settlement.
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Compensation for Improvements

Process (continued)

6.1

c)

d)

f)

9)

h)

Exercise of Discretion. Where settlement is unlikely, the Lands Officer
advises the parties to the dispute that the Minister may exercise his
powers.

Appraisal. An appraisal should valuate the permanent improvements to
the land. A review by Public Works and Government Services Canada is
recommended.

Verify Available Funds. If applicable, check whether adequate funds are
available to the First Nation to pay appropriate compensation.

Ministerial Order. If a Ministerial Order is required, the Lands Officer,
with the assistance of the Department of Justice, prepares the order
setting the compensation payable to the individual being removed for
improvements to the subject property, and identifying the source of the
compensation (i.e. First Nation funds or those of the individual going into
possession). The Lands Officer forwards the Order for approval.

Payment of Compensation. Upon issuance of the Order, the Lands
Officer arranges to pay compensation from First Nation moneys, if
applicable.

If the matter has been resolved by Ministerial Order, a copy of the order is
forwarded to the First Nation council, the individual being removed, and
where affected by the order, the individual(s) going into possession.

References

For more information you should read the Indian Lands Registration Manual.
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Checklist DIRECTIVE 3-7: ANNEX A
Compensation for Improvements

First Nation:

1 Negotiates with individual in occupation about compensation for improvements
to the subject land.
INAC Field:

2 Eases settlement between First Nation and individual by offering departmental
assistance.

3 Where no settlement, prepares an investigative report including:
a) identification of improvements and confirmation of ownership;
b) value of the improvements determined by appraisal or agreement;
c) availability of First Nation funds.

4 Submits an investigative report, with his or her recommendations, to the
authority approving the compensation for permanent improvements payable
to the individual being removed, and sends a copy to the First Nation council,
and where applicable, the individual(s) going into possession.

5 Consult with Regional Justice about the proposed order.

6 Where compensation issue settled by Ministerial Order, prepares order
and submits for approval.

7 Forwards copy of Ministerial Order to First Nation, the individual being removed
and where applicable, the individual(s) going into possession.
First Nation:

8 Arranges compensation payment from First Nation funds to the individual being
removed, if applicable.
INAC Field:

9 Where payment of compensation is pursuant to a Ministerial Order, ensures
compliance with the terms of the Order.
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Directive 3-8
Band Mortgages

1. Purpose

1.1  This directive provides an option for First Nations lending to First Nation
members on reserve lands, and it should be noted that with any agreement
between parties there are risks. Consequently, the Lands Officer should caution
both the Mortgagor and Mortgagee that this is only an option and that they
should seek independent legal advice before entering into this kind of agreement
or another viable option.

1.2  This directive summarizes the procedures to follow in case of default of a
First Nation member mortgage using the sample attached at Annex "A".

1.3 Definitions

a) Mortgage: an interest in land created by a written instrument or consent
as defined in the directive on the Approval and Management of Ministerial
Loan Guarantees for Housing, where the Mortgagor (a member of the
First Nation) gives his/her lawful possession of Indian reserve land as
security for a loan of money.

b) Mortgagee: to loan money to a First Nation council or a registered
First Nation member that agrees to loan “lends” money to another
registered First Nation member (Mortgagor) in exchange for the pledge of
the lawful possession of the Mortgagor.

C) Mortgagor: a registered First Nation member that enters in"to” a
mortgage agreement with a First Nation council or a registered First
Nation member (Mortgagee) in order to borrow money from the
Mortgagee.

d) Quit Claim: a written document used by the Mortgagor to transfer his/her
lawful possession of Indian reserve land to the Mortgagee (here the
First Nation or a registered First Nation member).
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e) Power of sale: an action taken by the Mortgagee to sell the lawful
possession of the mortgaged property to a purchaser, free and clear of the
interest of the Mortgagor or any other person having an interest
subsequent to the Mortgage.

f) Purchaser: a registered member of the First Nation that acquires, by
purchase, the lawful possession of the mortgaged property.

0) Foreclosure: an action before the Court where the mortgagee asks the
Court that he becomes the owner of the mortgaged property.

h) Statement of Claim: the document beginning the action in Court.

i) Statement of Defense: the document which answers the Statement of
Claim.

2. General

2.1  According to subsection 89(1) of the Indian Act, a First Nation member in lawful
possession of reserve land can enter into a mortgage agreement with a
First Nation Council or a First Nation member using his lawful possession of
Indian reserve land as security to obtain a loan.

2.2 If the First Nation member (Mortgagor) defaults in carrying out his obligation
under the mortgage, the Mortgagee may undertake to carry out one of the
following remedies: obtain a quit claim, file for foreclosure or begin power of sale
proceedings.

3. Authorities
3.1 Relevant statutory authorities include:

Indian Act, s. 24 and ss. 89(1):

24. An Indian who is lawfully in possession of lands in a reserve may
transfer to the band or another member of the band the right to
possession of the land, but no transfer or agreement for the transfer of
the right to possession of lands in a reserve is effective until it is
approved by the Minister.

June 2005 75



Band Mortgages DIRECTIVE 3-8

4.

4.1

4.2

4.3

4.4

5.1

89(1). Subject to this Act, the real and personal property of an Indian or a band
situated on a reserve is not subject to charge, pledge, mortgage, attachment,
levy, seizure, distress or execution in favour or at the instance of any person
other than an Indian or a band.

Policy - General

The Department of Indian Affairs and Northern Development (INAC) will not get
involved in the drafting of a mortgage between the Mortgagee and the Mortgagor.
However, if INAC is consulted by a First Nation, INAC representatives can
provide samples of standard mortgage default remedy clauses such as the ones
included in Annex “A”, for the information of the First Nation. Itis up to the

First Nation to determine the provisions of the mortgage document.

The mortgage document should be registered in the Indian Land Registry (ILR) in
accordance with its rules and guidelines.

Upon default of the Mortgagor, the Mortgagee has three options to obtain lawful
possession or to recoup his loss. These options are:

a) a quit claim deed signed by the Mortgagor and obtained after default;
b) a foreclosure action;
c) a power of sale.

Any transfer of a right to possession of the mortgaged property can only be made

to the First Nation or a registered member of that First Nation in accordance with
the Indian Act.

Policy - Quit Claim Deed

A quit claim deed must be obtained and signed after the default of the Mortgagor
and it must be registered in the ILR in accordance with its requirements.
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5.2

5.3

6.1

6.2

6.3

The following should be included in the quit claim document:

a)
b)

c)
d)

a reference to the registered mortgage in default, such as its registration
number, and the date it was executed;

the name and number of the First Nation member (the Mortgagor) as shown
in the Indian Registry System;

the most current legal description of the mortgaged land,;

an affidavit of witness.

The quit claim deed, in order to be registered, must be approved in accordance
with section 24 of the Indian Act.

Policy - Foreclosure

An action of foreclosure may commence immediately upon default by the
mortgagor of a payment of principal and/or interest.

An action of foreclosure must begin with a Statement of Claim that must be
served to the following persons:

a)
b)
c)
d)

e)

the lawful possessor of the property;

the lawful possessor’s spouse including common law spouse;

the original Mortgagor and the guarantor where applicable;

every person having a registered interest in the property subsequent to the
mortgage;

any person having an unregistered interest in the property subsequent to the
mortgage and of which the Mortgagee has been notified.

The Statement of Claim should be registered in the ILR to notify interested
parties and to protect the interest of the Mortgagee.
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6.4

6.5

6.6

7.1

7.2

7.3

7.4

Upon receiving the statement of claim, the Mortgagor has several options which
are:

a) putting the mortgage in good standing which means making the payments
that were not paid in time;

b) paying the mortgage debt in full;

c) serving and filing with the Court a Statement of Defense;

d) filing with the Court a request to redeem;

e) filing with the Court a request for sale.

Following the option chosen by the Mortgagor, the Mortgagee should send to
INAC:

a) adischarge of mortgage if the debt has been paid in full;

b) a notice stating that the mortgage is in good standing if the Mortgagor makes
the payments due to the Mortgagee; or

c) an order from the Court foreclosing the mortgage interest, or converting the
procedure to a power of sale.

If a final order of foreclosure is issued by the Court, the Mortgagee should submit

the order to INAC for approval under section 24 of the Indian Act. A discharge of
mortgage document should be submitted at the same time.

Policy - Power of Sale

Before executing the power of sale the Mortgagee must give notice.

The notice must be given 15 days or more after the default occurred.

The notice should be registered in the ILR.

The notice must contain the following:

a) the date of the mortgage;

b) the registration number of the mortgage;

c) the name and registration number, as shown in the Indian Registry System,

of the First Nation member receiving the interest in the land;
d) the most current legal land description of the mortgaged land.
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7.5

7.6

7.7

7.8

7.9

7.10

The notice must be served to the following persons:

a) the lawful possessor(s) of the property;

b) the lawful possessor’'s spouse including common law spouse;

c) the original Mortgagor and the guarantor where applicable;

d) every person having a registered interest in the property subsequent to the
mortgage. The Mortgagee should check the ILR for any registered interests
in the mortgaged property;

e) any person having an unregistered interest in the property subsequent to the
mortgage and of which the Mortgagee has been notified.

The notice should set out the nature of the default, and the amount required for
principal, interest and any costs the Mortgagee is entitled to claim under the
mortgage agreement such as legal fees or costs to serve the notice. It should
also notify the Mortgagor of the date when the amount is required.

The notice should be accompanied by a statutory declaration attesting that the
notice was served as required above, as well as how it was served.

The sale or the transfer to the First Nation or First Nation member can occur only
35 days or more after the notice has been given. This term can be longer if the
mortgage document provides for a longer period of time.

When the sale is completed, a discharge of mortgage and a First Nation Council
Resolution (BCR) explaining that the mortgage is in default, what procedure has
been followed, and requesting the transfer of the lawful possession, should be
sent by the First Nation council to INAC, for approval.

The BCR described above must also contain the following:

a) the date of the mortgage and the number under which the mortgage is
registered in the ILR;

b) the most current legal description of the property;

c) the registration number of the notice and statutory declarations;

d) name and Band number, as shown in the Indian Registration System, of the
First Nation member who is purchasing the property and;

e) a request for the approval of the transfer of lawful possession pursuant to
section 24 of the Indian Act.
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7.11 INAC will accept and register, subject to ministerial approval under section 24 of
the Indian Act, a transfer signed by the Mortgagor in favor of the First Nation and
executed before the mortgage default, provided that the First Nation has
completed all of the steps set on in sections 7.1 to 7.9 and 7.13 to 7.15 inclusive.

7.12 If the First Nation has a Transfer of Land transferring lawful possession of the
land to the First Nation, it should submit a discharge of mortgage with the
Transfer. If a discharge of mortgage is not provided at this time, it must be
provided for registration before lawful possession of the land can be re-allotted in
the future.

7.13 The BCR or the transfer under section 24 of the Indian Act should be
accompanied by a statutory declaration attesting that the default of the mortgage
continued up to the date of sale and that the Mortgagee has complied with the
law in completing the power of sale proceedings.

8. Process

8.1 If a Lands Officer is consulted by a First Nation on the drafting of a mortgage
document, he can provide the sample default remedy clauses included in this
policy as Annex “A”. The Lands Officer should also advise the First Nation to
obtain independent legal advice, as it is up to the First Nation to determine the
content and legal effect of its mortgage document.

8.2  Once the mortgage document is finalized and signed by the parties, the
Mortgagee should submit the document to INAC for registration.

9. Process - Quit Claim

9.1 Except for 53/60 First Nations, the Mortgagee should send the quit claim deed to
the regional or district office of INAC.

9.2  Upon receiving a quit claim deed, the Lands Officer should verify that it meets the
requirements of this policy.
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9.3

9.4

9.5

9.6

9.7

10.

10.1

10.2

10.3

10.4

10.5

The Lands Officer should ensure that the quit claim was signed after the default
has occurred.

The Lands Officer should also ensure that reference is made to:

a) the date and the registration number of the mortgage in default;

b) the name and number of the Mortgagor as shown in the Indian Registry
System; and

c) the most current legal land description of the mortgaged land.

The Lands Officer should verify that an affidavit of witness is attached to the Quit
Claim deed.

If the Quit Claim meets all requirements, the Lands Officer will forward the
document for approval under section 24 of the Indian Act to the person who has
delegated authority to approve such a transaction.

Once approved, the document will be submitted to the ILR for registration.

Process - Foreclosure

If an action of foreclosure is commenced, the Mortgagee should forward a copy
of the Statement of Claim to the ILR for registration.

If the Mortgagor chooses to pay his debt or put the Mortgage in good standing,
the Mortgagee should send to the ILR a discharge of Mortgage or a notice
advising the ILR that the mortgage is in good standing.

Except for 53/60 First Nations, whenever a final order of foreclosure is given by
the Court, the Mortgagee should send a certified copy of the Order to the
regional or district office of INAC.

Upon receiving an order of foreclosure, the Lands Officer will verify that it meets
the ILR requirements for registration and that a Statement of Claim and a notice
in good standing were registered.

The Lands Officer will also verify that the Court order refers to the mortgage
agreement that was registered and that it orders the transfer of lawful possession
of the reserve land to the Mortgagee.
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10.6

10.7

11.

111

11.2

11.3

114

11.5

11.6

11.7

11.8

If it meets the requirements, the Lands Officer will forward the Court order for
approval under section 24 of the Indian Act to the person in INAC who has
delegated authority to approve the document.

Once the document is approved, the Lands Officer will forward it to the ILR for
registration.

Process - Power of Sale

If a power of sale procedure is chosen by the Mortgagee to recoup his/her loss,
he/she has to serve a notice.

The Mortgagee should conduct a search of title of the mortgaged property to
determine the interested parties that should receive a notice in accordance with
section 7.5 of this policy.

The notice should be forwarded for registration to INAC by the Mortgagee along
with the required Statutory Declaration regarding service of the Notice of Sale.

The Indian Lands Registry (ILR) Officer will verify that the notice meets the
requirements of the ILR and then she/he will register the document.

If a sale is completed, the First Nation council should send a BCR along with the
required statutory declaration and a discharge of mortgage to INAC regional or
district office for ministerial approval and registration.

If a transfer of land under section 24 of the Indian Act was executed by the
Mortgagor, the First Nation council should send the transfer for approval along
with the required statutory declaration and the discharge of mortgage if
applicable.

The Lands Officer will verify that the BCR or the transfer of land under section 24
of the Indian Act and the discharge of mortgage, if applicable, meet the
requirements of this directive and of the ILR policy.

If the BCR or the section 24 transfer meets the requirements, the Lands Officer
will forward it to the person in INAC who has delegated authority to approve the
document under section 24 of the Indian Act.
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11.9 Once the BCR or the transfer is approved, the Lands Officer will send the BCR or
the transfer with the discharge of mortgage if applicable to the ILR for
registration.

11.10 The ILR Officer will verify and register the BCR or the transfer under section 24
and the discharge of mortgage in accordance with the ILR requirements.
12. Implementation

12.1 This directive will come into force upon distribution.

13. References

a) Indian Lands Registration Manual
b) Land Management Manual
c) Indian Act
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Organizations involved

STEPS IN THE
QUIT CLAIM PROCESS | FN Mortgagor [ Mortgagee | INAC | INAC
Council Field H.Q.
1- Send the quit claim to U
INAC.
2- Verify that the quit U
claim meets the ILR.
3- Forward the quit claim U
for approval.
4- Submit the quit claim U
for registration.
5- Registration. U

Organisations involved
STEPS IN THE

FORECLOSURE
PROCESS FN Mortgagor [ Mortgagee | INAC | INAC

Council Field H.Q.

1- File a statement of U
claim.

2- Serve the statement of U
claim.

3- Forward the statement U
of claim for registration.

4- Verify and register the U
statement of claim.
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Organization Involved
STEPS IN THE

FORECLOSURE
PROCESS First Mortgagor [ Mortgagee | INAC | INAC

Nation Field H.Q.

5- Decision of the U
mortgagor to file a
statement of defence,
pay the debt or put the
mortgage in good
standing.

6- Send the appropriate U
document to INAC (ie:
notice, discharge or
Court order).

7-Registration U

Organization Involved
STEPS IN THE

POWER OF SALE
PROCESS First | Mortgagor | Mortgagee | INAC [ INAC

Nation Field H.Q.

1- Conduct a title search U

2- Serve a notice (15 U
days or more after
default)

3- Forward notice to ILR U
(with statutory
declaration)
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STEPS IN THE
POWER OF SALE
PROCESS

Organization Involved

First
Nation

Mortgagor | Mortgagee

INAC
Field

INAC
H.Q.

4- Sale (35 days or more
after the notice has been
served)

5- If sale is completed,
send a BCR for approval
with statutory declaration
and a discharge of
mortgage to INAC.

If a transfer of land was
executed by the
Mortgagor, send the
transfer to INAC for
approval along with the
statutory declaration and
a discharge of mortgage
if applicable.

6- Verify that the BCR or
the transfer and the
discharge of mortgage if
applicable, meet the
Indian Land Registry
requirements.

7- Forward BCR or
transfer for approval.

8- Forward BCR or
transfer with the
discharge of mortgage if
applicable, and the
statutory declaration to
the ILR for registration.
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Annex “A”
Sample Mortgage Default Remedy Clauses

NOTE: It is recommended that the First Nation obtain independent legal advice in
the drafting of any mortgage agreement in order to ensure that the
appropriate enforcement mechanisms are provided in the mortgage to suit
the particular circumstances, requirements and needs of the First Nation.

Sample #1.

ENFORCING OUR RIGHTS

A. Default in Payment

If you default in making any regular monthly loan payment or any other payment

that you are obliged to make to us under the mortgage, we may enforce any one

or more of the following remedies in any order and without prejudicing our right to
exercise any other remedy we may have:

1.

Sue you

We may take such action as is necessary to obtain payment of the loan
amount.

Foreclose on or sell your property

We may commence court proceedings to foreclose your right, title and equity
of redemption to all or part of your property. If we obtain a final order of
foreclosure, your property will by law become our property. We may also
ask the court to order the sale of your property. If the court makes such an
order it will supervise the sale proceedings. The net proceeds of the sale will
be applied to reduce the loan amount. Any balance remaining after all
claims have been satisfied will be paid to you. If the amount we receive from
the sale of your property is less than the loan amount, you must pay us the
difference.
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Default in Payment (continued)

3.

Power of sale

If you default in making any payment for 15 days, we can on 35 days
notice to you enter on your property and:

a)
b)

c)

d)

Take possession of it;

Sell all or part of your property (for cash or on credit, or partly for cash
and partly on credit) by private sale or public auction for the price and
on those terms that can be obtained;

Lease it on such terms and for whatever period we may decide upon;
or

Take any other remedy available to us under law. Notice shall be
given to you and to such other persons in the manner and as required
by law at the time it is given. Where there are no such requirements,
notice may be given to you, at our option, by one or more of the
following means:

)] Personal service at your last known address;

i) Registered mail at your last known address;

i) Publication in a local newspaper;

iv) Leaving it with an adult person on your property; or
V) Posting it on your property.

If default continues for three months, we may enter on, sell or lease
your property without any notice unless notice is required by law. We
may apply the net proceeds of the sale or lease to reduce any part of
the loan amount. Any balance remaining after all claims have been
satisfied will be paid to you. If the amount we receive from the sale or
lease of your property is less than the loan amount, you must pay us
the difference.
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B. Default in your obligations including default in payment

If you default in any obligation under the mortgage (including any default referred
to in paragraph A), we can enforce our above rights and we can enter on your
property at any time, without the permission of any person, and make all
arrangements that we consider advisable to:

1. Inspect, lease, collect rents or manage your property;

2. Repair or put in order any building on your property; or

3. Complete the construction of any building on your property. We can also
take whatever action is necessary to take possession, recover and keep
possession of your property.

C. You will not interfere

You will not interfere with our possession of your property (if we go into
possession of your property in enforcing our above rights) nor with the
possession of anyone to whom your property is sold or leased by us or any
receiver. You agree not to make any claim concerning the sale or lease of your
property against anyone who buys or leases it from us or any receiver, or anyone
who buys or leases it after that time.

D. Our expenses

You will immediately pay all our expenses of enforcing our rights. Our expenses
include our costs of taking or keeping possession of your property, an allowance
for the time and services of our employees utilized in so doing, our legal fees on
a solicitor and client basis and all other costs related to protecting our interest
under that mortgage.
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E.

Judgments

If we obtain a court judgment against you for your failure to comply with any of
your obligations to us under the mortgage, the judgment will not result in a
merger of the terms of the judgment with our other remedies or rights to enforce
your other obligations under the mortgage. We will continue to be entitled to
receive interest on the loan amount at the rate payable on the loan amount and
at the same times as provided for in the mortgage. The rate of interest payable
on any judgment shall be calculated and payable in the same way as interest is
calculated under the mortgage and at the same rate that interest is payable on
the loan amount until the judgment has been paid in full.

Delay in enforcement of our rights

No delay or extension of time granted by us to you or any other person in
exercising the enforcement of our rights under the mortgage nor any agreement
made pursuant to any other provisions of this mortgage agreement shall affect
our rights to:

1. Receive all payments you are obliged to make to us, when they are due and
payable;

2. Demand that you repay the loan amount which is due and payable, on any
default by you;

3. Have you comply with all of your obligations to us under the mortgage; or

4. Have any other person comply with the obligations that person has to us
under the mortgage.
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Sample #2:

A.

Power of Sale

The Mortgagee on default of payment for at least fifteen (15) days may, on at
least thirty-five (35) days’ notice in writing given to the Mortgagor, enter on and
lease the land or sell the land. Such notice shall be given to such persons and in
such manner and form and within such time as provided by law and the policies
of the Department of Indian and Northern Affairs Canada, as amended from time
to time, which are currently contained in the Indian Lands Registration Manual
and the Land Management Manual.

In the event that the giving of such notice shall not be required by law or to the
extent that such requirements shall not be applicable, it is agreed that notice may
be effectually given by leaving it with a grown-up person on the land, if occupied,
or by placing it on the land if unoccupied, or at the option of the Mortgagee, by
mailing it in a registered letter addressed to the Mortgagor at his last known
address, or by publishing it once in a local newspaper; and such notice shall be
sufficient although not addressed to any person or persons by name or
designation; and notwithstanding that any person to be affected thereby may be
unknown, not ascertained or under disability.

It is hereby further agreed that the whole or any part or parts of the land may be
sold by auction or private contract, or partly one or partly the other; and that the
proceeds of any sale hereunder may be applied first in payment of any costs,
charges and expense incurred in taking, recovering or keeping possession of the
land or by reason of non-payment or procuring payment of monies, secured by
the Mortgage or otherwise, and secondly in payment of all amounts of principal
and interest owing under the Mortgage; and if any surplus shall remain after fully
satisfying the claims of the Mortgagees as aforesaid same shall be paid as
required by law.
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Power of Sale (continued)

The Mortgagee may sell any of the land on such terms as to credit and otherwise
as shall appear to him most advantageous and for such prices as can reasonably
be obtained therefor and may make any stipulations as to title or evidence or
commencement of title or otherwise which he shall deem proper, and may buy in
or rescind or vary any contract for the sale of the whole or any part of the land
and resell without being answerable for loss occasioned thereby, and in the case
of a sale on credit the Mortgagee shall be bound to pay the Mortgagor only such
monies as have been actually received from the purchaser after the satisfaction
of the claims of the Mortgagee and for any of said purposes may make and
execute all agreements and assurances as he shall think fit. Any purchaser or
lessee shall not be bound to see to the propriety or regularity of any sale or lease
or be affected by express notice that any sale or lease is improper and no want
of notice or publication when required hereby shall invalidate any sale or lease
hereunder.

Quiet Possession

Upon default in payment of principal and interest under the Mortgage or in
performance of any of the terms or conditions hereof, the Mortgagee may enter
into and take possession of the land hereby mortgaged and where the
Mortgagee so enters on and takes possession or of the land on default as
described in paragraph A herein the Mortgagee shall enter into, have, hold, use,
occupy, possess and enjoy the land without the let, suit, hindrance, interruption
or denial of the Mortgagor or any other person or persons whomsoever.

Right to Distrain®

If the Mortgagor shall default in payment of any part of the interest payable under
the Mortgage at any of the dates or times fixed for the payment thereof, it shall
be lawful for the Mortgagee to distrain therefor upon the land or any part thereof,
and by distress warrant?, to recover by way of rent reserved, as in the case of a
demise of the land, so much of such interest as shall, from time to time, be or
remain in arrears and unpaid, together with all costs, charges and expenses

Distrain means to impose distraint, i.e., to seize chattels (tangible personal property/goods
and leasehold interests) to make the mortgagor meet his/her obligations under the mortgage,
or to obtain satisfaction of the arrears owing by their sale.

Distress Warrant means a court order authorizing an officer (eg, a sherriff or bailiff) to make
a distraint.
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attending such levy or distress, as in like cases of distress for rent. The
Mortgagee may distrain for arrears of principal in the same manner as if the
same were arrears of interest.

D. Further Assurances

From and after default in the payment of the principal amount secured by the
Mortgage or the interest thereon or any part of such principal or interest or in the
doing, observing, performing, fulfilling or keeping of some one or more of the
covenants set forth in the Mortgage then and in every such case the Mortgagor
and all and every other person whosoever having, or lawfully claiming, or who
shall have or lawfully claim any estate, right, title, interest or trust of, in, to or out
of the land shall, from time to time, and at all times thereafter, at the proper costs
and charges of the Mortgagor make, do, suffer and execute, or cause or procure
to be made, done, suffered and executed, all and every such further and other
reasonable act or acts, deed or deeds, devises, conveyances and assurances in
the law for the further, better and more perfectly and absolutely conveying and
assuring the land unto the Mortgagee as by the Mortgagee or his solicitor shall or
may be lawfully and reasonably devised, advised or required.
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DIRECTIVE 4-1 Lands Used for the General Welfare of the First Nation

11

2.1

2.2

2.3

Purpose

This chapter explains how subsection 18(2) of the Indian Act may be used to
authorize the use of reserve lands for the general welfare of the First Nation. It
should be read for information or explanations regarding:

a) Policy: The principles and requirements which govern the application of
subsection 18(2).

b) Process: The steps involved in the application of subsection 18(2) and
how to carry them out.

General

Before reading this chapter, review Chapter 2, which explains how different
sections of the Indian Act are intended to accomplish different purposes. Further
information may be obtained from the staff contacts listed in this manual.

Subsection 18(2) of the Indian Act authorizes the use of reserve lands for certain
types of purposes that benefit the First nation as a community, and are for the
general welfare of the First Nation. To confirm that the proposed use of the
reserve lands falls within the scope of subsection 18(2), the use must fit within
one of the two categories mentioned in the statute:

a) a listed use: the purpose must be one of the uses specifically listed in
the Indian Act i.e. Indian schools, administration of Indian affairs, Indian
burial grounds, Indian health projects; or

b) for the general welfare of the band: these types of purposes are ones
that benefit the First Nation as a community, and are available to all
members of the First Nation.

Problems have arisen when an unauthorized use has been made of this
subsection, to "get around"” the requirements of other sections of the Indian Act.
For example, a commercial enterprise (e.g. a tourist lodge) would not be an
appropriate use, even though operated by the First Nation for its own benefit.
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EXAMPLE 1: AUTHORIZED/ UNAUTHORIZED USES

Authorized uses: Unauthorized uses:

I Infrastructure: e.g. roads primarily Y Private Facilities: e.g. privately
for First Nation use operated malls or commercial uses

I Public Buildings: e.g. First Nation I Transmission Lines: e.g. Hydro

office or hall used for First Nation and gas lines which do not serve the
purposes reserve

I Public Services: e.g. fire halls, 1 Tourist Facilities: e.g. marinas,
police stations or schools serving the trailer parks, motels, hotels and service
reserve stations

I Utilities: e.g. generating stations for 1 Provincial Roads: e.g. roads
First Nation use if operated by the First  primarily serving off-reserve areas
Nation.

I Recreation Facilities: e.g. arena,
park, beach for First Nation use

I Health Facilities: e.g. nursing
station, health centre or seniors' home
for First Nation members

I General Welfare: e.g. church,
cemetery or monument

2.4  The foregoing list of examples is not exhaustive. There may be instances where
the intended use may have elements of both a public and private nature, or
where it is not certain whether subsection 18(2) applies. For example, part of a
First Nation office might be leased to a third party who uses the premises for
commercial purposes. Such situations should be considered on a case by case
basis, and good judgement must be exercised in the application of departmental
policy. In the case of uncertainty, advice should be sought from headquarters.

2.5 Lands held in lawful possession can create difficulties. Dealing with such
interests can be a long and complex process because the holders of lawful
possession have a right to compensation. However, they cannot prevent the
taking of the land provided the proposed use meets the requirements set out in
this chapter.
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3. Authorities

3.1 Departmental policy is governed by subsection 18(2) of the Indian Act which
states that:

18(2) The Minister may authorize the use of lands in a reserve for the purpose of
Indian schools, the administration of Indian affairs, Indian burial grounds, Indian
health projects or, with the consent of the council of the band, for any other purpose
for the general welfare of the band, and may take any lands in a reserve required for
those purposes, but where an individual Indian, immediately prior to the taking, was
entitled to the possession of those lands, compensation for that use shall be paid to
the Indian in such amount as may be agreed between the Indian and the Minister, or,
failing agreement as may be determined in such manner as the Minister may direct.

3.2  Note should also be made of section 65(a) which states that:

The Minister may pay from capital moneys compensation to an Indian in an amount that is
determined in accordance with this Act to be payable to him in respect of land compulsorily
taken from him for band purposes.

4. Process

4.1  The department's primary purpose is to ensure that lands are authorized under
subsection 18(2) in a manner that respects the rights and interests of all parties
affected. Consequently, lands will only be authorized once the policy
requirements are satisfied.

a) Status of Land Confirmed: Region must confirm that the land to be
authorized is reserve land within the meaning of subsection 2(1) of the
Indian Act. Subsection 18(2) cannot be used on lands which have been
designated or absolutely surrendered.

b) Appropriate Use Confirmed: Region must confirm that the proposed use
of the lands is authorized by the wording of subsection 18(2).
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Process (continued)

c)

d)

Band Council Consent Obtained: The Council of the First Nation must
consent to the proposed use by passing a Band Council Resolution
(BCR). Consult with the Indian Band Council Procedure Regulations for
information on the process. The department must obtain the consent of
the First Nation council for the proposed use of the land. This must be
done through a BCR which must, at a minimum, provide the following
information:

i) Land Description: A proper description of the lands to be taken.
This will require either a Registration Plan or an Official Plan. A
Registration Plan is prepared without a full survey of the land and is
approved by the Registrar of Indian Lands and the Surveyor
General of Canada Lands under section 31 of the Canada Lands
Surveys Act. An Official Plan is prepared from field notes of an
official survey of the land, done by a Canada Lands Surveyor,
approved on behalf of the Minister and confirmed by the Surveyor
General under section 29 of the Canada Lands Surveys Act.
Further information on survey plans may be obtained by consulting
the Indian Lands Registration Manual and the Interdepartmental
Agreement respecting Legal Descriptions of Indian Lands,
February 6, 1998.

i) Purpose: A description of the purpose for which the lands will be
used and a statement that the intended use is for the general
welfare of the First Nation membership.

iii) Land Status: A statement that the lands to be used are
unencumbered First Nation lands, free of any lawful possession, or
a statement that encumbrances are not inconsistent with the
proposed use. In cases where individuals in lawful possession are
not willing to consent, the BCR should contain a request that the
lands should be expropriated.

Lawful Possession Addressed: Individuals with lawful possession in the
land to be used must be fairly dealt with, i.e. fair compensation must be
paid for the lands taken. If possible, compensation should be determined
by mutual agreement. In cases where agreement can not be reached
there must be an appraisal done to determine fair market value of the
interest lost. The Department of Justice and Department of Public Works
and Government Services (DPWGS) should be contacted to assist with
this process.
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4.2

4.3

4.4

e) Environmental Assessment: The project developer must ensure that an
environmental assessment is done in accordance with the Canadian
Environmental Assessment Act (C.E.A.A.)

f) Ministerial Order/Approval: The Minister must either make an order
authorizing the land for community purposes, or indicate his assent by
approving the BCR which requests that the lands be so authorized. The
former procedure will be required in cases where lawful possessions are
affected under an expropriation action. Where the lands are First Nation
lands at the outset, the First Nation exercising delegated authority or the
region concerned will have the discretion to decide whether to obtain an
order authorizing the land use or to simply have the BCR approved by the
Minister.

Negotiated Settlement: Wherever possible, a mutually satisfactory
arrangement with the holders of lawful possession should be negotiated. They
should be informed at the outset that although the Minister may authorize the use
of the lands without their consent, departmental policy is to try to negotiate a
mutually acceptable arrangement. When the proposal is initiated by the

First Nation, the First Nation council should be responsible for negotiating
individual compensation. That being said, in situations where the taking of lands
held in lawful possession is for community health or safety purposes and a period
for long negotiations is not afforded, the First Nation should, if necessary, enlist
the assistance of the INAC Lands Officer. When the project developer is not the
First Nation, the INAC regional office should negotiate.

Transfer: Where a negotiated settlement is reached, allotments held by First
Nation members should be transferred to the First Nation under section 24 of the
Indian Act. Consult Chapter 3 for further details on the transfer of lawful
possession.

Non-consenting holders of Lawful Possession: The Indian Act does not
require the consent of individuals holding lawful possession of the land.
However, it does require that they be adequately compensated for the loss of
their interest. Our policy is to ensure that the affected individuals are treated in
accordance with the requirements of the Indian Act. The following requirements
should be observed when dealing with lawful possession where consent is not
given:

a) Minimum Impact: The manner in which the land is set aside should have
the least possible impact on the individual interest. This could include
taking a limited interest such as a right of way, or letting the individual
continue to use the land in certain ways if such usage would be
compatible with the proposed use of the land. The use of alternative sites
should be considered and a decision to take the land should be justifiable
based on the relevant facts.
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4.5

4.6

b)

d)

Early Notice: Individuals holding lawful possession of the land to be
authorized under subsection 18(2) should be notified in writing of the plans
for the land as soon as possible. The notice should be provided by the
First Nation council when the First Nation is the proponent, which will be
the case in most instances. Where the First Nation is not the proponent,
the INAC regional office and the First Nation should provide notice.

Fair Compensation: Individuals in lawful possession must be fairly
compensated. Compensation may include arrangements such as the
provision of other lands and the retention of some rights to the land.
Where monetary compensation is provided for an interest being affected
without consent, it should compensate the loss of the right to use the land.
The amount to be paid should be determined by at least one independent
appraisal. The appraisal(s) should be obtained with the assistance of the
Department of Public Works and Government Services (DPWGS) and
reviewed by the regional office. Ultimately, the Minister retains discretion
to determine the amount of compensation payable. It should be noted that
section 23 of the Indian Act states:

23. An Indian who is lawfully removed from lands in a reserve upon
which he has made permanent improvements may, if the Minister so
directs, be paid compensation in respect thereof in an amount to be
determined by the Minister, either from the person who goes into
possession or from the funds of the band, at the discretion of the Minister.

Funding: The source of funding may vary with the intended use. Where
the land is required for a First Nation initiated project, payment of the
appraisal costs and the compensation should come from First Nation
funds. If the project is federally funded, then all such expenses should be
budgeted as part of the overall cost of the project. Remember that section
65(a) of the Indian Act authorizes payment of compensation to an Indian
from the capital moneys of the First Nation.

Environmental Assessment: The project developer, in most cases likely to be
the First Nation council, must ensure that an environmental assessment is done
in accordance with the Canadian Environmental Assessment Act (C.E.A.A.). See
Chapter 12 for more information.

The department must make final decisions under C.E.A.A. and cannot delegate
its responsibility to third parties. Note however, that section 10 of C.E.A.A.
stipulates that First Nation Councils will be responsible for ensuring that
appropriate environmental assessments are conducted on Indian reserves for
those projects which receive financial assistance from a federal authority.

January 2003



DIRECTIVE 4-1 Lands Used for the General Welfare of the First Nation

4.7

5.1

6.1

7.1

The lands officer should ensure that First Nations clearly understand these
responsibilities at the outset of a proposal and that the department will reject
proposals which cause significant adverse environmental effects if these effects
cannot be mitigated.

Revocation procedure

If land ceases to be used for the general welfare of the First Nation, on receipt of
a BCR to that effect, Ministerial approval (or an order if desired) will be issued to
return the lands to their previous status. If full compensation was provided to an
individual who was in lawful possession of the lands prior to their taking and the
lands were transferred to the First Nation, the lands will continue to be First
Nation lands. Further, the lands may be re-allotted to another First Nation
member pursuant to section 20 of the Indian Act, by the First Nation council.
Revocation will only be possible where no third party interests have been created
in the land in the interim, and where all interested parties agree that the "general
welfare of the First Nation" use has ceased.

Implementation

This chapter will come into force upon distribution.

References
For more information you should read:
a) Indian Land Registry Manual

b) Interdepartmental Agreement respecting Legal Descriptions of Indian
Lands, February 6, 1998.
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8.  Checklist
8.1 This section provides an overview of the process for authorizing the use of
reserve land under subsection 18(2) of the Indian Act. Note that Regional

Director Generals have authority to authorize the use of land under section 18(2)

on behalf of the Minister. First Nations with delegated authority may not have

the same signing authority as the Regional Director General and their delegation
instrument should be checked to determine the scope of their authority. In
summary, the process involves the following major steps:

a) Request from First Nation Council. The process should be initiated by
a request from the First Nation council to authorize the use of reserve
land.

b) Verify purpose. Ensure that the proposed use of the land falls within the
statutory purposes of subsection 18(2).

C) Identify land. Identify the land to be used according to the appropriate
plans and legal descriptions, in accordance with the requirements of the
Indian Land Registry and the Interdepartmental Agreement Respecting
Legal Descriptions of Indian Lands, February 6, 1998.

d) Verify status. Check if there are any encumbrances or individual
holdings affecting the land to be used.

e) Deal with individual in lawful possession. Those with a stake in the
land should be informed in writing of the plans for its use. If possible, an
agreement on compensation should be reached and the transfer of any
lawful possession to the First Nation pursuant to section 24 of the Indian
Act should be completed and registered. Note that a quit claim is not
acceptable for this purpose.

f) Appraisal. An appraisal should be made of the value of the land to be
taken where there are lawful possessions affected. Care should be taken
regarding the terms of reference, bearing in mind the limited market and
the potential income generated. Regions should determine if a review by
Public Works and Government Services (PWGS) is necessary.

0) Verify available funds. Check if there are adequate funds available to the
First Nation to pay appropriate compensation.
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Lands Used for the General Welfare of the First Nation

Checklist (continued)

h)

)

K)

Non-consent. If lawful possession holders are not consenting, ensure
written notice of the impending decision has been provided and a
compensation offer is made based on an appraisal reviewed by PWGS.
The individual must be given an opportunity to present arguments to the
Minister via the Regional Director General. Refer to s. 23 of the Indian Act
which addresses compensation for improvement to lands held in lawful
possession.

Obtain BCR. Have the First Nation Council pass a BCR meeting the
requirements of this policy.

Obtain Environmental Assessment. Ensure that the project developer
has conducted an environmental assessment in accordance with C.E.A.A.
requirements.

Issue a ministerial order/Obtain ministerial consent. If lawful
possession is affected and an order is required, prepare an order
authorizing the use of the lands. If First Nation lands are being used,
prepare and have approved an order authorizing the use or have the
appropriate delegated official approve the BCR. Both procedures must be
in accordance with the requirements of the Indian Act, this policy and
delegated authority.

Payment of compensation. In cases where lawful possessions are
affected and must be compensated, upon issuance of the order, arrange
for payment of compensation from Indian Moneys.

Register the order. Submit the order and/or BCR authorizing the use of
the land to the Indian Land Registry for registration.
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DIRECTIVE 5-1

General Information

1.1

Directive 5-1
General Information

Purpose

This directive provides general information on surrenders and designations of
reserve land.

Definitions

a)

b)

"designation" means the conditional or unconditional surrender that is
not absolute by a First Nation to Her Majesty of any right or interest of the
First Nation and its members in all or part of a reserve, for the purpose of
the reserve land being leased or a right of interest therein being granted
as permitted under subsection 38(2) of the Indian Act, subsection 12.(2)
of the Manitoba Claim Settlements Implementation Act and subsection
6.(2) of the Claim Settlements (Alberta and Saskatchewan)
Implementation Act.

"Referendum Regulations" means the Indian Referendum Regulations,
C.R.C. 1978, c. 957;

"surrender" means the release, either absolutely or not and either
conditionally or unconditionally by a First Nation and its members in all or
part of a reserve. In this chapter unless otherwise indicated, "surrender"
refers to an absolute surrender as provided for in subsection 38(1) of the
Indian Act.

“Department” means, unless otherwise specified, Indian and Northern
Affairs Canada or the Department of Indian Affairs and Northern
Development;

“Minister” means, the Minister of the Department of Indian Affairs and
Northern Development;
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3.1

3.2

3.3

3.4

3.5

3.6

3.7

General

Subsection 12.(2) of the Manitoba Claim Settlements Implementation Act and
subsection 6.(2) of the Claim Settlements (Alberta and Saskatchewan)
Implementation Act state that sections 39, 40 and 41 of the Indian Act apply to
subsections 12.(1) and 6.(1) respectively of those acts and references to the
Governor in Council should read as references to the Minister.

Section 38 of the Indian Act allows a First Nation to either surrender or designate
all or part of its rights and interests in all or part of a reserve.

With limited exceptions under the Indian Act, before reserve land may be sold or
leased to non-Indians, it must be surrendered or designated to the Federal
Crown under the strict provisions of sections 37 to 41 of the Indian Act. Sections
28, 35, and 58 of the Indian Act outline the limited exceptions in which interests
in or rights to use reserve lands may be granted to non-Indians without the need
for a surrender or designation.

The surrender or designation deals with the collective interest of the entire
membership.

By virtue of section 39 of the Indian Act, a surrender or designation is void
unless:

a) it is made to the Federal Crown;

b) a majority of electors of the First Nation have consented to the
transaction; and,

c) the Governor in Council has accepted the surrender or designation.

A First Nation must show consent to a proposed surrender or designation by a
vote:

a) requested by the First Nation Council; and,

b) ordered by the Minister.

It is recommended that all votes be conducted according to the Referendum
Regulations.

Section 40 of the Indian Act requires the Department and the First Nation to

certify the surrender or designation and submit the surrender or designation to
the Governor in Council.
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3.8

4.1

4.2

4.3

4.4

5.1

5.2

Pursuant to section 41 of the Indian Act, a surrender or designation is deemed to
confer all the rights necessary for the Federal Crown to carry out the terms of the
surrender or designation.

Surrenders

When reserve land is surrendered, the Indian interest in the land may be
extinguished and the land loses its reserve status. This means that:

a) where a surrender is for the purposes of the sale of the land and
subsequently the land is not sold, the Indian interest is still extinguished;
and

b) the land will revert to those provinces which hold underlying legal title to
the reserve lands, as happens with many reserves in Québec.

Surrender of reserve land for sale is extremely rare, given the irrevocable nature
of the transaction.

Usually, First Nations will surrender reserve land when it is being exchanged for
other lands to be added as reserve lands. Alternatively, surrenders of
subsurface interests in reserve land are made when the First Nation wants only
to dispose of subsurface interests such as mines or minerals.

The government passed the "Kamloops Amendment" (Bill C-115) in 1988 to
amend subsection 38(2) of the Indian Act. The amendment distinguished
between surrenders for sale (or exchange) and surrenders for leasing, by
creating a “designation by way of a surrender” (known as a “designation”). The
Kamloops Amendment ensures that designated reserve lands are still part of the
reserve and subject to a First Nation’s by-laws.

Designations
A designation may or may not have a lease (or leases) attached.

A designation without a lease attached is generally used where a First Nation
wishes to designate land for leasing purposes to prepare the land for future
development. In these cases there must be a provision in the designation
document providing for the approval of the eventual lease terms by the First
Nation Council.
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5.3

54

5.5

5.6

Although the Indian Act sets out some exceptions, most leases of reserve land
must be granted under a designation. A surrender of subsurface interests may
also require the designation of surface rights for leasing purposes to allow the
third party access to the reserve. A designation may also be used to grant an
easement or in other circumstances where less than absolute ownership is being
transferred.

As stated in paragraph 4.4 of this Directive, a designation does not extinguish
the Indian interest in the land nor does it cause the land to lose its reserve
status.

Designated land retains reserve status, however, the following sections of the
Indian Act do not apply to designated lands:

a) setting land aside under subsection 18(2);

b) allotting and transferring allotted land, etc. under subsections 20 - 25;

c) granting permits under subsection 28(2);

d) surrenders and designations under subsections 36 - 38 (a First Nation
cannot surrender or designate previously designated land without first
amending or revoking the existing designation);

e) Indian estate matters under sections 42, 44, 46, 48, 49 and 50;

f) mentally incompetent Indians under section 51;

9) granting leases of uncultivated land and locatee land under section 58;

h) adjustments of contracts under section 59; and,

i) delegations of management authority over reserve land under section 60.

Where a designation includes a project proposal, the lands officer must

determine whether an environmental assessment under the

Canadian Environmental Assessment Act is required. If an assessment is

required, it must be done before the designation vote or the designation should
make provision for the First Nation Council to approve the assessment.
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6.

6.1

Authorities

Departmental policy for surrenders and designations requiring Governor in
Council approval is governed by sections 37 to 41 of the Indian Act.

37. (1) Lands in a reserve shall not be sold nor title to them conveyed until they have been
absolutely surrendered to Her Majesty pursuant to subsection 38(1) by the band for whose
use and benefit in common the reserve was set apart.

(2) Except where this Act otherwise provides, lands in a reserve shall not be leased nor
an interest in them granted until they have been surrendered to Her Majesty pursuant to
subsection 38(2) by the band for whose use and benefit in common the reserve was set
apart.

38. (1) A band may absolutely surrender to Her Majesty, conditionally or unconditionally, all
of the rights and interests of the band and its members in all or part of a reserve.

(2) A band may, conditionally or unconditionally, designate, by way of a surrender to Her
Majesty that is not absolute, any right or interest of the band and its members in all or part of
a reserve, for the purpose of its being leased or a right or interest therein being granted.

39. (1) An absolute surrender or designation is void unless
(a) itis made to her Majesty;
(b) itis assented to by a majority of the electors of the band
(i) at a general meeting of the band called by the council of the band,

(ii) at a special meeting of the band called by the Minister
for the purpose of considering a proposed absolute
surrender or designation, or

(iii) by a referendum as provided in the regulations; and

(c) itis accepted by the Governor in Council.

(2) Where a majority of the electors of a band did not vote at a meeting or
referendum called pursuant to subsection (1), the Minister may, if the proposed
absolute surrender or designation was assented to by a majority of the electors who
did vote, call another meeting by giving thirty days notice thereof or another
referendum as provided in the regulations.

(3) Where a meeting is called pursuant to subsection (2) and the proposed absolute
surrender or designation is assented to at the meeting or referendum by a majority of
the electors voting, the surrender or designation shall be deemed, for the purposes of
this section, to have been assented to by a majority of the electors of the band.

(4) The Minister may, at the request of the council of the band or whenever he
considers it advisable, order that a vote at any meeting under this section shall be by
secret ballot.

(5) Every Meeting under this section shall be held in the presence of the
superintendent or some other officer of the Department designated by the Minister.
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6.2

40. A proposed absolute surrender or designation that is assented to by the band in
accordance with section 39 shall be certified on oath by the superintendent or other officer
who attended the meeting and by the chief or a member of the council of the band, and then
submitted to the Governor in Council for acceptance or refusal.

41. An absolute surrender or designation shall be deemed to confer all rights that are
necessary to enable Her Majesty to carry out the terms of the surrender or designation.

Departmental policy for pre-reserve designations requiring the Minister’'s
approval is govemned by the Manitoba Claim Settlements Implementation Act
S.C., 2000, c. 33, section 12 and the Claim Settlements (Alberta and
Saskatchewan) Implementation Act, S.C., 2002, c.3, section 6:

Manitoba Claim Settlements Implementation Act

12. (1) If the council of a first nation has, by resolution, requested that the Minister set apart certain lands
as a reserve under an agreement to which this Part applies, the first nation may, either

(a) before the lands are transferred to Her Majesty in right of Canada by the first nation, by Her
Majesty in right of Manitoba or by a third party, or

(b) before the lands are set apart as a reserve under section 11,
designate conditionally or unconditionally, by way of a surrender to Her Majesty in right of Canada

that is not absolute, any right or interest in the lands, including for the purpose of the replacement of
an existing right or interest in those lands.

Application of Indian Act

(2) Sections 39, 40 and 41 of the Indian Act apply in respect of a designation under subsection (1),
any references to the Governor in Council being read as references to the Minister.

Power of the Minister

(3) On the acceptance by the Minister of a designation under subsection (1), the Minister may grant
the designated right or interest to a third party.

Effect

(4) If a designation under subsection (1) is accepted by the Minister, the designation and the
granting of the right or interest by the Minister take effect at the time the lands are set apart
as a reserve under section 11.

Certain acts deemed to have been done under Indian Act

(5) As of the time when the Minister sets apart any lands as a reserve under section 11, any
right or interest in the lands that was designated by way of a surrender under subsection (1),
and any resulting grant that was made under subsection (3), are deemed to have been
designated or made, as the case may be, under the Indian Act.
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Claim Settlements (Alberta and Saskatchewan) Implementation Act

6. (1) If the council of a first nation has, by resolution, requested that the Minister set apart certain lands
as a reserve under an agreement to which this Act applies, the first nation may, either

(a) before the lands are transferred to Her Majesty in right of Canada by the first nation, by Her
Majesty in right of Alberta, by Her Majesty in right of Saskatchewan or by a third party, or

(b) before the lands are set apart as a reserve under section 5,

designate conditionally or unconditionally, by way of a surrender to Her Majesty in right of Canada
that is not absolute, any right or interest in the lands, including for the purpose of the replacement of
an existing right or interest in those lands.

Application of Indian Act

(2) Sections 39, 40 and 41 of the Indian Act apply in respect of a designation under subsection (1),
any references to the Governor in Council being read as references to the Minister.

Power of the Minister

(3) On the acceptance by the Minister of a designation under subsection (1), the Minister may grant
the designated right or interest to a third party.

Effect

(4) If a designation under subsection (1) is accepted by the Minister, the designation and the
granting of the right or interest by the Minister take effect at the time the lands are set apart
as a reserve under section 5.

Certain acts deemed to have been done under Indian Act

(5) As of the time when the Minister sets apart any lands as a reserve under section 5, any
right or interest in the lands that was designated by way of a surrender under subsection (1),
and any resulting grant that was made under subsection (3), are deemed to have been
designated or made, as the case may be, under the Indian Act.

7. Policy

7.1 The Department's chief objective is to ensure that reserve lands are surrendered
or designated in a way that respects the rights and interests of the First Nation
and other affected parties. Consequently, a surrender or designation will only be
done where the relevant statutory provisions and departmental policy
requirements are satisfied. This Chapter includes separate policy statements for
each requirement.

8. Process

8.1  The different statutory and policy-based procedures must be followed correctly to
ensure the validity of the transaction. The directives in this chapter will provide
specific guidance in this respect.
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9. Implementation

9.1  This chapter replaces previous policy directives, previous Land Management
Manuals and Chapter 5 of the Land Management Manual, dated January 31,
1997, dealing with this subject matter. This Chapter will come into force upon
distribution.

10. References

10.1  For more information you should refer to:

a)

b)

c)

d)

Chapter 3 of this Manual for additional information on individual interests in
reserve lands;

Chapters 2 and 7 of this Manual for information on the exceptions to the
designation requirement for leasing;

Chapter 7 of this Manual for a review of the requirements for different types
of leases, whether on designated or other reserve lands;

the Indian Referendum Regulations, which came into effect November 20,
2000;

Indian Lands Registration Manual;
Indian Act;
Manitoba Claim Settlements Implementation Act,

Claim Settlements (Alberta and Saskatchewan) Implementation Act.

July 2003



DIRECTIVE 5-2 Addressing Locatee and Third Party Interests

Directive 5-2

Addressing Locatee and Third Party Interests

=N

1.1

2.1

2.2

3.1

Purpose

This directive provides information on how to deal with locatee and other
individual interests affected by a proposed surrender or designation.

General

Where an individual First Nation member is in lawful possession of lands and
those lands are subsequently surrendered, the land is removed from reserve

status and the individual's interest in the land is extinguished. However, in the
case of a designation, the land retains reserve status although the individual’s
interest in the land is extinguished.

The interests of locatees and other individuals affected by a proposed surrender
or designation must has addressed with before the surrender or designation vote
is held.

Authorities
Some relevant statutory authorities include:

Indian Act, R.S.C. 1985, c. I-5, subsection 2(1), section 23 and section 24.

2. (1) In this Act,

"designated lands" means a tract of land or any interest therein the legal title to
which remains vested in Her Majesty and in which the band for whose use and
benefit it was set apart as a reserve has, otherwise than absolutely, released or
surrendered its rights or interests, whether before or after the coming into force of
this definition;

"reserve”
(a) means a tract of land, the legal title to which is vested

in Her Majesty, that has been set apart by Her Majesty for
the use and benefit of a band, and

10
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4.1

4.2

4.3

(b) except in subsection 18(2), sections 20 to 25, 28, 36 to
38, 42, 44, 46, 48 to 51, 58 to 60 and the regulations made
under any of those provisions, includes designated lands;...

"surrendered lands" means a reserve or part of a reserve or any interest therein,
the legal title to which remains vested in Her Majesty, that has been released or
surrendered by the band for whose use and benefit it was set apart.

23. An Indian who is lawfully removed from lands in a reserve upon which he has made
permanent improvements may, if the Minister so directs, be paid compensation in respect
thereof in an amount to be determined by the Minister, either from the person who goes into
possession or from the funds of the band, at the discretion of the Minister.

24. An Indian who is lawfully in possession of lands in a reserve may transfer to the band or
to another member of the band the right to possession of the land, but no transfer or
agreement for the transfer of the right to possession of lands in a reserve is effective until it is
approved by the Minister.

Policy - Locatee Interests

Locatee interests should be extinguished prior to a referendum vote on a
proposed surrender or designation.

Where a locatee is in lawful possession of lands to be surrendered or
designated, the policy requires that:

a) the locatee be notified by the regional office that the First Nation Council has
proposed a surrender or designation of land in which the locatee has an
interest;

b) the First Nation Council make every reasonable effort to reach an agreement
to secure voluntary transfer of the locatee's interest to the First Nation under
section 24 of the Indian Act prior to the surrender or designation vote. A quit
claim deed is not an acceptable means of extinguishing lawful possession;
and

c) the First Nation Council deal with any custom interest holders (see
paragraphs 4.4, 4.5 and 6.2 of this Directive).

Where the First Nation and a locatee cannot agree on a voluntary transfer
pursuant to section 24 of the Indian Act, the situation will be considered on its
particular facts.
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4.4

4.5

4.6

5.1

5.2

5.3

6.1

Certain First Nations do not subscribe to the allotment provisions under the
Indian Act. Instead, these First Nations grant individuals "occupational rights at
the pleasure of the First Nation Council.” Since these custom allotments are not
authorized under the Indian Act, the lands officer is not responsible for informing
any custom interest holders of a proposed surrender or designation. However,
the Chief and Council of the First Nation should be advised to address the
concerns of any custom land holder affected by any such proposal.

In addition, section 23 of the Indian Act (Compensation for Improvements) does
not apply to traditional or custom holdings of reserve land.

The Department may, in limited cases, accept a development proposal which
includes a combination of designated land leased under subsection 53(1) and
locatee land leased under subsection 58(3) of the Indian Act. This type of
arrangement is most practical where a locatee is also the project proponent.

Policy - Third Party Interests

The lands officer must identify all lawful third party interests acquired through
permits, easements, locatee leases, etc. at the outset of a proposed surrender or
designation.

If third party interests are incompatible with the terms of a proposed surrender or
designation:

a) they must be removed prior to the referendum vote; or,

b) the land which is subject to these interests must be excluded from the
proposed surrendered or designated area.

If third party interests are compatible with the terms of a proposed surrender or

designation, the surrender or designation may be made subject to these
interests.

Process

This section provides an overview of the process for addressing locatee and
other interests in a surrender or designation.

12
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6.2 When the First Nation notifies the lands officer of a proposed surrender or
designation, the lands officer must search the Indian Lands Registry records to
identify any locatee or other third party interest in the land to be surrendered or
designated, and

a)

b)

inform the First Nation Council of any affected locatees or other third party
interest and notify those parties of the proposed surrender or designation;

recommend to the First Nation and locatees to begin negotiations to secure
a transfer of locatee interests to the First Nation, pursuant to section 24 of
the Indian Act;

recommend to the First Nation Council to deal with any custom interest
holders (see paragraphs 4.4 and 4.5 of this Directive);

recommend to the First Nation to begin negotiations to extinguish any other
existing third party interests; and

refer any disputes with respect to locatee or the third party interests to the
Department (HQ) for assistance.

7. References

7.1 For more information you should refer to:

a)

b)

Directive 3-7 of this Manual for more information on compensation for
improvements pursuant to section 23 of the Indian Act;

Directive 3-4 of this Manual for more information on transfer of possession
pursuant to section 24 of the Indian Act.

July 2003
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Directive 5-3
Terms and Conditions of
Surrenders and Designations

1. Purpose

1.1 This directive provides information on both the mandatory and discretionary
terms and conditions of proposed surrenders and designations.

2. General

2.1 A First Nation Council usually sets the discretionary terms and conditions of a
proposed surrender or designation.

2.2 The terms and conditions of a surrender are usually straightforward, since the
land will be sold or exchanged.

2.3 The terms and conditions of a designation may be very complex as they will
generally reflect both the type of development being considered and the interests
of the First Nation.

2.4  Most surrenders and designations are conditional:

a) a surrender will normally be conditional upon a receipt of compensation in
the form of money and/or replacement land;

b) a designation will usually contain specific requirements regarding land use,
the term, licensing (where applicable), etc.

3. Authorities

3.1 Relevant statutory authorities include: Indian Act, R.S.C. 1985, c. |-5, section
38 (reproduced in Directive 5-1 of this Manual).
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4,

4.1

4.2

4.3

4.4

4.5

4.6

4.7

Policy

To help a First Nation Council determine appropriate terms and conditions for a
surrender or designation, the lands officer must:

a) disclose to the First Nation Council all relevant information in the
Department's knowledge and possession;

b) discuss with the First Nation Council the details of the proposed transaction;
and

c) recommend to the First Nation Council that they seek independent legal
advice and/or professional advice.

The surrender or designation document must clearly state the legal description,
the proposed use (if known), the duration, and the consideration (i.e. money,
replacement land) that the First Nation will receive, as appropriate. (See
Appendix A to this Directive).

The Indian Act does not limit the proposed use of the land following a
designation. A First Nation may therefore stipulate any proposed use in the
designation document, if it is legally acceptable.

The lands officer must advise the First Nation that, where sufficient information
to determine that an identifiable project will be the subject of the designation, an
environmental assessment will be conducted following the Canadian
Environmental Assessment Act.

A designation which has a lease attached must clearly state the proposed use or
uses of the land to be designated, such as a shopping centre, trailer park,
industrial complex, etc. It must also specify the principal conditions of the lease
such as rent, payment details, rent reviews, term of the lease, insurance
requirements, legal description of the property, etc.

A surrender or designation document should also specify any restrictions which
the First Nation Council deems important.

Since a surrender involves a complete and final release of the entire Indian
interest in the surrendered lands, the duration must be expressed as "forever" in
the surrender document. Statements such as "... notwithstanding this
surrender, title remains with Her Majesty ..." are not appropriate terms or
conditions.
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4.8

4.9

4.10

5.1

5.2

A designation should be for a fixed term, taking into consideration the proposed
use of the land and the time required to make the proposal viable. Any leases
issued for the designated land must terminate at least one day before the
termination date of the designation.

A designation for an indeterminate period would only be appropriate in cases
such as where a designation for access purposes is necessary to enable the
extraction of resources, such as minerals, and oil or gas.

A First Nation should receive compensation which reflects fair market value.
Where a surrender or designation proposes less than fair market value, it must
also identify the benefits accruing to the First Nation in lieu of fair market value.

Policy - Terms and Conditions

The Department must ensure that, with a proposed surrender or designation, the
First Nation will receive, at a minimum, fair market value or an equivalent
alternative benefit for the interest being granted to a third party:

a) where a First Nation corporation is the intended lessee and will pay nominal
rent or receive other preferential treatment, the lands officer must ensure
that third parties who are not members of the First Nation will not benefit
from the proposed nominal rent (i.e., through share transfers, etc.);

b) where the lands officer has any doubts about the value being proposed, he
or she must advise the First Nation Council in writing; and

c) the Information Document prepared for the electors must clearly show the
proposed compensation as well as the fair market value and the surrender
or designation document must clearly state the First Nation’s acceptance of
both items.

A designation without an attached lease must at a minimum:

a) indicate the general proposed land use (if known), e.g., commercial,
industrial, residential, etc.;

b) set out the principal terms and conditions of any proposed lease agreement,
for example, whether rent will be set at fair market value, method of rent
collection, proposed use of the land, term of the lease, etc.; and

c) specify the powers of the First Nation Council to develop the land and to
approve or reject future proposals, including the authority to review
environmental assessments which are conducted after the vote and to
approve the final lease document when it becomes available.

16
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5.3

54

5.5

5.6

5.7

6.1

It is desirable that a designation without an attached lease be as specific about
the proposed land use as is possible.

The inclusion of other terms and conditions will reflect the particular proposal
under consideration, as well as the interests of the First Nation. However, the
lands officer should advise the First Nation that:

a) including only essential terms and conditions in the designation is preferable;
and

b) any amendment or revocation of the designation will require a vote by the
electors of the First Nation, unless the original designation document
contains a clause which allows for the correction of a clerical error or other
minor amendment or for the revocation of the designation from all or part of
the lands via a Band Council Resolution. A submission for official
acceptance of the amendment or revocation would then be made without
the need for a is vote. (See Directive 5-5 of this manual for more information
on this process.)

Further to paragraph 5.4 b) above, the lands officer should recommend that the
First Nation Council consider including a clause in the designation document to
allow the First Nation to revoke or make minor amendments to the designation

without the requirement for a vote as described in Directive 5-5, paragraphs 4.3
to 4.6.

Where a clause as indicated in paragraph 5.5 above is proposed, the lands
officer must ensure that the Information Document discloses the proposed
authority of the First Nation Council to request the revocation or minor
amendment of a designation for the membership, without a requirement for a
vote and the consequences of such an authority.

The lands officer must appropriately document relevant discussions and

meetings he or she has with a First Nation Council regarding the terms and
conditions of a proposed surrender or designation.

Process
The lands officer must:

a) disclose relevant information in the Department's knowledge and possession
to the First Nation Council;

b) discuss the general parameters of the proposed transaction with the First
Nation Council;
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c) inform the First Nation Council that an environmental assessment will be
required when a project is identified for designated lands;

d) recommend that the First Nation Council seek independent legal or other
professional advice;

e) review all proposed terms and conditions to ensure the proposal meets
departmental policy and prepare the draft surrender or designation
documents; and

f) review the Information Document and any information the First Nation may
receive from developers and independent professional advisors to ensure
that such information is fair, accurate and comprehensive or needs further
study.

7. References
7.1  For related information you should refer to:

Chapter 10 of this Manual for information on how unsold surrendered land may

be returned to reserve status.
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1.1

2.1

2.2

2.3

2.4

2.5

2.6

Directive 5-4
How to Surrender or Designate
Reserve Lands by Referendum

Purpose

This Directive explains how reserve lands may be validly surrendered or
designated. You should read this Directive for information on:

a) Policy: It states the principles and requirements governing a surrender or
designation of reserve lands.

b) Procedures: It outlines the steps required to make a valid surrender or
designation.

General

A surrender or designation must meet all statutory and policy requirements to be
recommended for acceptance by the Governor in Council or Minister.

The Department has developed policy requirements to ensure that a surrender
or designation vote is acceptable under the Indian Act and that the First Nation
is meeting the requirements of informed consent to the proposed surrender or
designation.

The First Nation Council initiates the surrender or designation process by
requesting a referendum. The purpose of the referendum is to determine if a
majority of the electors of the First Nation are in favour of the proposed
surrender or designation and the proposed transaction or intended use.

All First Nations must include off-reserve members of the First Nation when
conducting a vote. It is recommended that the Referendum Regulations be
followed in all cases.

An environmental assessment is commenced in accordance with the Canadian
Environmental Assessment Act.

Prior to the referendum, an Information Document must be circulated to the
electors and at least one information meeting must be held to give the electors
as much information about the proposed surrender or designation as possible.
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2.7

2.8

2.9

3.1

4.1

4.2

4.3

A departmental officer appointed by the Minister oversees the voting process
and certifies the result.

If the surrender or designation is assented to by the electors, the Department will
prepare a submission recommending acceptance of the proposed surrender or
designation. If accepted, the transaction is registered in the Indian Lands
Registry.

Although the term "First Nation" is used throughout this chapter, all required

documents must refer to a "Band" where applicable, as this term has a particular
meaning under the Indian Act.

Authorities

Relevant statutory authorities include: Indian Act, R.S.C., 1985, c. I-5, sections
39 and 40 (reproduced in Directive 5-1 of this Manual) and the Referendum
Regulations.

Policy

The Department will not recommend a surrender or designation for acceptance
until all statutory and policy requirements including those related to informed
consent and certification, and any environmental assessment requirements
have been satisfied.

Although the Minister has discretion under the Referendum Regulations to order
a referendum anytime, he or she will normally issue such an order only upon
request by a First Nation Council.

A Band Council Resolution (BCR) requesting a referendum should set out:

a) the date, time and place planned for the referendum vote;

b) the purpose of the proposed surrender or designation;

c) that the First Nation Council requests the Minister to order a referendum;

d) the legal description of the lands to be surrendered or designated;

20
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e)
f)

g)

the term;
the compensation; and

the request for the appointment of an electoral officer.

4.4  All referenda conducted under the Referendum Regulations require at least 42
days from posting and mail out of notices to the date of the referendum;
consequently, early notice from the First Nation Council should be encouraged to
give the Department sufficient time to:

f)

check the land for encumbrances, including locatee interests;

give the First Nation any pertinent information in the Department's
knowledge or possession;

prepare the surrender or designation documentation;

arrange for the electoral officer to attend the vote;

in consultation with the First Nation Council, arrange for an interpreter, who
may be required to help in the translation of a ballot or other pertinent

documents; and

otherwise provide any requested assistance to the First Nation Council.

5. Policy - Lands Officer

51 The lands officer must:

a)

b)

give the First Nation any relevant information in the Department's knowledge
and possession;

inform the First Nation Council to post adequate notice of and hold at least
one information meeting;

ensure the First Nation Council has prepared an Information Document;

prior to the posting or mailing of the Information Document, review the
Information Document and information provided to the First Nation by the
developer or the First Nation's independent advisors to ensure the
information is complete and accurate;
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6.1

6.2

6.3

6.4

6.5

6.6

e) with the assistance of the First Nation, arrange for an interpreter, if needed;
f) prepare the surrender or designation documentation;

g) attend the information meeting and prepare notes on the meeting for the file;
h) provide any other required assistance to the First Nation Council,

i) if the vote is successful, prepare a submission recommending acceptance of
the surrender or designation (see Chapter 13 of this Manual);

j) inform the First Nation Council of the acceptance or rejection of the
submission; and

k) if accepted, submit the surrender or designation and the accepting order for
registration in the Indian Lands Registry.

Policy - Electoral Officer

After receiving the BCR, the Minister appoints an electoral officer to oversee the
referendum. The Minister must make the appointment before the notice period
for the referendum begins.

The electoral officer appointed by the Minister must be a departmental employee
as specified in the Referendum Regulations.

Employees of a First Nation with delegated authorities under sections 53 and 60
of the Indian Act are not departmental employees. Therefore, they cannot be
appointed as electoral officers for a referendum vote.

The referendum's electoral officer may appoint a deputy electoral officer. The
deputy electoral officer can perform some, but not all, of the duties of the
electoral officer, as set out in the Referendum Regulations.

The deputy electoral officer does not have to be a departmental employee and
may be a member of a First Nation.

The electoral officer must:

a) prepare a list of electors where the Department is responsible for
preparation of the list (section 11 Band), or obtain a certified list of electors
where the the First Nation has control of its membership code (section 10
Band);

b) post the list of electors;

22

July 2003



DIRECTIVE 5-4 How to Surrender or Designate Reserve Lands by Referendum

71

7.2

c) postthe Notice of Referendum of Absolute Surrender or Designation;

d) for those electors who live off reserve and for whom a mailing address has
been given or who cannot appear at the polling station (e.g. because of
disabilities) prepare and mail out ballot packages, which include the
Information Document, the designation or surrender document, the Notice of
Referendum, the notice for any information meetings, postage paid return
envelope pre-addressed to the electoral officer, a second inner envelope
marked “Ballot” for insertion of the completed ballot, a ballot, a voter’s
declaration form, and a letter of instruction regarding voting by mail-in ballot;

e) attend one information meeting;

f) prepare sufficient ballot papers for the day of the vote;

g) attend the referendum;

h) swear in any required interpreter;

i) examine the ballot boxes;

j)  count the ballots;

k) certify the surrender or designation and other required documents; and

[) perform other miscellaneous duties set out in the Referendum Regulations.

Policy - Information Document

In order to ensure that informed consent of the First Nation has been given, an
information document must be prepared and distributed or made available to
First Nation electors for all proposed surrenders and designations.

At a minimum, the Information Document must contain the following information:
a) that a surrender or designation of reserve lands is being proposed;

b) the purpose of the proposal;

c) for a designation, its proposed term;

July 2003 23



DIRECTIVE 5-4 How to Surrender or Designate Reserve Lands by Referendum

d)

e)

f)

)

a legal description of the lands to be surrendered or designated and any
available maps, sketches or plans, etc.;

the name of the prospective purchaser or lessee and any sublessees (if
known);

the amount and/or form of compensation and whether or not this amount
reflects fair market rent or nominal consideration;

if nominal consideration is intended, clear identification of the nature of the
alternative benefit and of the fair market rent;

for a designation, the basis and frequency for reviewing rents (at a minimum,
rent reviews must be done every five years - see Chapter 8 of this Manual);

for a designation, that the lessor may mortgage the leasehold interest, and
the name of the prospective mortgagee (if known);

any other development opportunities which were rejected, and for what
reasons, including any alternatives if the surrender or designation fails;

the results of an environmental assessment, including any appropriate
consultants' reports, and whether there is a requirement for additional
clauses in the lease to protect the First Nation’s interest;

any other appropriate conditions the First Nation Council would like to
include;

for a designation without a lease attached, the specifics of the authority of
the First Nation Council to carry out transactions under its terms;

for a designation with a lease attached, reference to and copies of any
applicable leases;

the nature and scope of the First Nation Council's authority, if any, to
request the revocation or amendment of a designation without a vote of its
electors;

any other information needed for the electors to make an informed decision
about the proposal; and,

who to contact for further information or discussion.
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8.

8.1

8.2

8.3

8.4

8.5

8.6

Policy - Information Meeting

The lands officer must advise the First Nation Council that they must hold at
least one information meeting before the electors vote on a proposed surrender
or designation.

As soon as possible, the First Nation Council should advise the lands officer of
the date(s) planned for the information meeting(s) as the Notice of Referendum
package must be posted at least 42 days prior to the day of the vote and at least
14 days prior to the meeting, and must include notice of the meeting.

For mail out ballots, the information package must include the notice of the
information meeting and a copy of the Information Document to be discussed at
the meeting, along with the other documents set out in paragraph 6.6 a) to 6.6 d)
of this Directive.

Where the Information Document is not posted with the Notice of Referendum, it
must be otherwise distributed or made available to the electorate (through either
household mailings or at the First Nation Council office) before the information
meeting.

An information meeting should be held sufficiently ahead of the vote to allow
electors time to consider the information and ask any questions concerning the
surrender or designation and its purpose, but must be at least 14 days after the
notice of Referendum has been posted.

The First Nation Council may decide to hold more than one information meeting.
They would likely hold a second information meeting:

a) where the First Nation electors are dispersed in a way that makes it practical
to hold a second meeting to ensure that all electors have an opportunity to
be briefed on the proposal;

b) where the proposed surrender or designation is particularly complicated,
involves a major development for the area, or is expected to be
controversial,

c) where significant issues or concerns are raised at the first information
meeting; or

d) before they hold a second referendum under subsection 39(2) of the Indian
Act.
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8.7  The lands officer must also recommend to the First Nation Council that:

a) an interpreter be present at the information meeting, where this would be
necessary to properly inform the electors;

b) the First Nation’s lawyers, accountants, marketing consultants,
environmental consultants, etc. attend the meeting if they can help the First
Nation Council to present the proposal and answer any questions; and

c) a departmental representative should attend the information meeting to
explain the referendum process and take minutes, however, in rare cases,
the Department could accept a certified copy of the minutes from the First
Nation Council.

8.8 A departmental representative must attend the information meeting if it is
expected that the proposed surrender or designation may be controversial, as a
precaution to ensure that all the relevant information is impartially presented.

9. Policy - Voting

9.1 A referendum vote must be held by secret ballot for all surrenders and
designations in accordance with the Referendum Regulations.

10. Policy - Notice Requirements

10.1 The electoral officer or the deputy electoral officer must post the Notice of
Referendum at least 42 days before a referendum. In addition to the
requirements under the Referendum Regulations, the Notice of Referendum
package must:

a) give at least 14 days notice of the information meeting ;

b) include a copy of the Absolute Surrender or Designation document as an
attachment to the notice;

c) include a copy of the Information Document when mail out ballots are
applicable; and,

d) either include a copy of the list of electors or say that the list will be posted at
least 42 days before the date of the referendum.
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11.

11.1

11.2

11.3

11.4

11.5

Policy - List of Electors
a) The electoral officer must prepare a list of electors;

b) The electoral officer and the Chief or member of the First Nation Council
must sign the list of electors; and,

c) The electoral officer or the deputy electoral officer must post the list of
electors at least 42 days before the referendum in places the electoral officer
deems are necessary.

The electoral officer or the deputy electoral officer should post the notice and the
list of electors in locations where the general membership goes regularly.

The electoral officer may revise the elector’s list if an elector requests a revision
because the list:

a) omits an elector's name;
b) incorrectly sets out an elector's name; or,
c) includes the name of a person not qualified to vote.

An elector may apply to revise the list of electors according to the criteria set out
in subsection 4 (5) of the Referendum Regulations.

Any revision of the list of electors must comply with the Referendum Regulations.

12. Policy - Voting Majority

121

12.2

12.3

12.4

Absolute Majority occurs when 50% of the eligible electors plus one consent to
the proposal.

An absolute majority of eligible electors is not required to constitute valid consent
at a referendum.

Majority of a Majority occurs when a majority of all eligible electors vote, and a
majority of the ballots cast are in favour of the proposed surrender or
designation.

At a first referendum, valid First Nation consent requires a "majority of a majority"
vote in favour of the proposal.

July 2003 27



DIRECTIVE 5-4 How to Surrender or Designate Reserve Lands by Referendum

12.5

12.6

12.7

12.8

Vote Qualifying for Second Referendum where less than a majority of eligible
electors vote at the first referendum, but a majority of the electors who did vote
supported the proposed surrender or designation, the vote fails. The First Nation
Council may then ask the Minister to call a second vote under subsection 39(2)
of the Indian Act.

Simple Majority occurs when, no matter how many electors are eligible to vote,
a majority of those who actually cast a ballot vote in favour of the proposed
surrender or designation.

At a second referendum, a simple majority is required to constitute valid consent.

Spoiled ballots are counted to determine the number of electors who actually
voted. Spoiled ballots must not be counted as either votes in favour of or against
a proposal. Note that spoiled ballots are not the same as ballots set aside under
paragraphs 17.1(a) and 18.1 (a.1) of the Referendum Regulations.
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EXAMPLE 1
DETERMINING MAJORITY CONSENT

Example of an "Absolute Majority" (not required for valid consent to a surrender or
designation)

100 electors are eligible to vote:

At least 51 eligible electors must vote in favour.

Example of a "Majority of a Majority" (required for valid consent at a first surrender or
designation referendum)

100 electors are eligible to vote:

At least 51 eligible electors must vote (include spoiled ballots to count the total number
who voted).

At least 26 electors out of the 51 must vote in favour.

Example of Voting Results which Qualify for a Second Referendum

100 electors are eligible to vote:

If 30 eligible electors vote (include spoiled ballots to count the number who voted),

at least 16 electors out of the 30 must vote in favour.

Example of a "Simple Majority" (required for valid consent at a second referendum)
No matter how many electors are eligible to vote:

If 40 eligible electors vote,
at least 21 of the electors must vote in favour.

July 2003 29



DIRECTIVE 5-4 How to Surrender or Designate Reserve Lands by Referendum

13.

13.1

13.2

13.3

13.4

Policy - Second Referendum

Where a first vote fails but meets the relevant criteria for holding a second
referendum (less than a majority of electors voted at a referendum but a majority
of these electors consented to the proposal), the Minister, usually at the request
of the First Nation Council, may order a second referendum as provided in the
Indian Act.

Where a first vote fails but does not meet the relevant criteria for holding a
second referendum set out in the Indian Act and Referendum Regulations, or
where a second vote fails to receive the support of a simple majority:

a) the period for waiting to hold a subsequent "first" vote will be assessed on a
case by case basis;

b) the First Nation Council and the lands officer should consider factors such as
limited resources, the chances for success, etc. before deciding to hold
another vote.

Notice of a second referendum must refer to the proposal voted on at the first
referendum, although extra information may be provided. The subject matter of
the second vote and the question to be put to the electors must be identical to
those in the first referendum.

Under subsection 39(3) of the Indian Act, a simple majority voting in favour of the
proposal at the second referendum will be deemed to constitute consent by a
majority of the electors of the First Nation.

A First Nation has 100 electors eligible to vote on a proposed designation. Only 49
electors vote at the first referendum but 25 electors consent to the proposal. Although the
first vote fails, pursuant to subsection 39(2) of the Indian Act, the First Nation Council may
ask the Minister to call a second referendum. At the second referendum, if 49 electors
vote and 25 of those voters consent, a majority of electors will be deemed to have
consented to the designation.

EXAMPLE 2
SECOND REFERENDUM
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14. Policy - Documentation

14.1 The failure to submit any of the required documents may result in rejection of the
proposed surrender or designation.

14.2 Precedent documents are available from regional offices.

14.3 Three sets of originals of the documents mentioned in paragraph 14.5 (I, m and
p) below must be prepared and executed. The region and the First Nation
Council each receive one set of documents. The other set is needed for
registration in the Indian Lands Registry, following approval of the order
accepting the surrender or designation.

14.4 Where a First Nation refuses to obtain legal or other professional advice with
respect to a proposed surrender or designation, the lands officer should obtain a
resolution from the First Nation Council waiving such advice and stating the
reason for its refusal.

14.5 The Department requires the following documents:

a) a copy of the BCR asking the Minister to order a referendum,;

b) where applicable, a copy of the BCR confirming the custom rules governing
eligibility to vote for the Chief and Council of the First Nation;

c) a copy of the Ministerial Order appointing the electoral officer;

d) where applicable, a copy of the appointment of a deputy electoral officer by
the electoral officer;

e) a copy of the posted Notice of Referendum;

f) a copy of the information meeting notice, where it is separate from the
Notice of Referendum;

g) a copy of the elector’s list which the electoral officer and either the Chief or a
Councillor of the First Nation have certified;

h) a copy of the Information Document;
i) a copy of the minutes of the information meeting(s) (certified by a quorum of

the First Nation Council if a departmental representative has not attended
the meeting(s));
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14.6

14.7

)

q)
r

a copy of any other documents needed to show that the First Nation electors
were fully informed;

an interpreter's oath, where applicable;

the Absolute Surrender or Designation document (also called the Instrument
of Absolute Surrender or Instrument of Designation);

sworn certification of the Absolute Surrender or Designation document by
the designated electoral officer and the Chief or a Councillor of the First
Nation pursuant to section 40 of the Indian Act;

declaration of the examination of the ballot box under section 7 of the
Referendum Regulations;

a polling statement under subsection 18(1)(d) of the Referendum
Regulations, signed by the electoral officer and the Chief or a Councillor of
the First Nation;

a statement of referendum results under subsection 19(a) of the
Referendum Regulations signed by the electoral officer and the Chief or a
Councillor of the First Nation;

a copy of the ballot used; and

a report of the results of the environmental assessment, if applicable.

An interpreter's oath and the certification of the Absolute Surrender or
Designation document are affidavits. These sworn statements:

a)

b)

must be witnessed and stamped by a Commissioner of Oaths; and

must have each page initialled by the Commissioner of Oaths and stamped,
if the affidavit is longer than one page.

Where a second referendum is held under subsection 39(2) of the Indian Act:

a)

b)

the Absolute Surrender or Designation document must be identical to the
Absolute Surrender or Designation document for the first referendum; and,

the affidavits and statements for second votes must show that a first vote
was held.
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14.8 All of the documents outlined in this policy must be executed and kept on a
regional file.

15. When a First Nation does not consent

15.1 If a First Nation does not consent to a proposed surrender or designation, the
lands officer must still document the results of the vote and the reason(s) the
surrender or designation failed.

15.2 Documents must be kept on the regional file but are not submitted for approval
or registration.

16. Process

16.1 This section provides an overview of the process for the surrender or designation
of reserve lands.

16.2 As early as possible, the First Nation Council forwards to the Department a
BCR which meets the policy requirements in this Directive. This BCR notifies
the Department of the proposed surrender or designation. In the BCR, the
council should request the holding of a referendum.

16.3 The lands officer prepares the Ministerial Order calling a referendum and
submits it for ministerial approval. This Ministerial Order will also include the
appointment of the electoral officer who oversees the referendum or meeting.

16.4 If a change has to be made to the Ministerial Order for any reason, the lands
officer will prepare a second Ministerial Order for approval. This must be
completed before the applicable notice period begins.

16.5 The lands officer will:

a) discuss the general parameters of the proposal and the process in detail
with the First Nation Council;

b) provide relevant information in the Department's knowledge and possession
to the First Nation Council. This includes information about encumbrances,
use, the results of any environmental assessment, and any development or
investment proposals other than the one being considered;

c) recommend that the First Nation seek independent legal and other
professional advice (such as financial, marketing, geological, etc.);
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16.6

16.7

16.8

16.9

d) where a First Nation refuses to obtain such advice, obtain a BCR from the
First Nation Council waiving the need for such advice and stating the
reason(s) for refusal;

e) prepare the draft Absolute Surrender or Designation document and other
documentation;

f) assist the First Nation Council in preparing an Information Document. The
Information Document must contain sufficient detail to allow the First
Nation electors to make an informed decision about the proposal;

g) review the Information Document and information provided to the
First Nation by the developer or the First Nation's independent advisors.
This review is to ensure that the document meets the minimum requirements
and the information is complete and accurate;

h) inform the First Nation Council that at least one information meeting must
take place before the surrender or designation vote and must be at least 14
days after the Notice of Referendum has been posted;

i) inform the First Nation Council that the Notice of Referendum must be
posted at least 42 days before the day of the referendum;

j) arrange for any necessary interpreters; and
k) provide any other assistance requested by the First Nation.

The lands officer will revise documentation as necessary or suggest revisions to
the First Nation.

The First Nation Council advises the Department of the date of the information
meeting(s).

The electoral officer posts the Notice of Referendum at least 42 days before the
referendum.

The electoral officer posts the following with the Notice of Referendum:
a) a copy of the Information Document, where possible, or notice of how and
where copies will be made available to individual members, e.g. at the First

Nation Council office or in household mailings; and

b) the signed list of electors.
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16.10 The First Nation Council holds the information meeting(s), during which they
discuss the Information Document with the electors. At the discretion of the
First Nation Council, the lands officer or any of the First Nation's independent
advisors attend the meeting. The electoral officer must attend at least one
meeting.

16.11 Either a departmental representative attends the information meeting and takes
minutes, or the First Nation Council forwards a certified copy of the minutes to
the lands officer.

16.12 The electoral officer carries out the vote and certifies the result according to the
procedures set out in the Referendum Regulations.

16.13 If the vote has been successful, the Absolute Surrender or Designation
document is signed by the Chief and Council of the First Nation. The electoral
officer, and either the Chief or a Councillor of the First Nation, certify, according
to section 40 of the Indian Act, that the First Nation has assented to the Absolute
Surrender or Designation.

16.14 Where the First Nation electors do not consent to a proposed surrender or
designation, the lands officer documents the result of the vote and the reason(s)
that the surrender or designation proposal failed.

16.15 Where the vote fails because a majority of eligible electors did not vote, but a
majority of those electors who did vote cast their ballot in favour of the proposed
surrender or designation, and the First Nation Council wants to hold a second
vote under the terms of subsection 39(2) of the Indian Act and subsection 30(1)
of the Referendum Regulations, as applicable:

a) the First Nation Council submits a BCR requesting a second referendum,;

b) the lands officer determines whether the terms for holding a second
referendum have been met;

c) if the terms have been met, the Minister may, on the recommendation of the
Regional Director General (or equivalent), order a second referendum; and,

d) another information meeting may be held.
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16.16

16.17

16.18

16.19

16.20

16.21

16.22

17.

171

Where a vote at a first referendum fails but does not meet the criteria set out in
subsection 39(2) of the Indian Act or subsection 30(1) of the Referendum
Regulations for holding a second referendum, or where a second vote fails, the
situation is reviewed to decide whether a subsequent "first" vote will be held (see
Section 13 of this Directive).

Following a successful vote, the lands officer prepares a submission
recommending acceptance of the surrender or designation. The submission
must meet the policy requirements of this directive (see Section 14 of this
Directive).

The lands officer ensures that all documents required by this directive are
prepared and executed by the correct party.

The lands officer prepares a submission recommending acceptance of the
surrender or designation and forwards the submission to the Department
Headquarters (see chapter 13 of this Manual).

The lands officer advises the First Nation Council of the acceptance or rejection
of the surrender or designation as soon as possible.

Where the surrender or designation is accepted, it is registered in the Indian
Lands Registry.

The electoral officer ensures that the Referendum Regulations are followed in
depositing and destroying ballots.

References
For more information you should refer to:

a) Chapter 13 of this Manual for information on preparing submissions
recommending acceptance;

b) the Referendum Regulations for a comprehensive understanding of the
process for holding a referendum,;

c) Indian Lands Registration Manual.
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DESIGNATION DOCUMENT
(with or without lease attached)

WHEREAS:

A. The Indian Reserve No. (the “Reserve”) in the
Province of is a reserve within the meaning of the Indian
Act and has been set apart for the use and benefit of the First

Nation Band (the “Band”); and

B. The Band desires that certain lands in the reserve be designated pursuant to
subsection 38(2) of the Indian Act for the purposes of leasing or granting
interests in the lands subject to the terms and conditions set out in this
Designation; and

C. In accordance with the Indian Act, this Designation has been assented to by a
majority of the electors of the Band.

WITNESS THAT, pursuant to subsection 38(2) of the Indian Act, the Band hereby
designates all of the rights and interests of the Band and its members required to carry
out the purposes of this Designation, in that part of the Reserve containing

hectares ( acres), more particularly described as follows:

[add land description]

In the Province of

(the “Lands”)

Excepting thereout all mines and minerals, whether precious or base, solid,
liquid, or gaseous.

TO HAVE AND TO HOLD the Lands unto Her Majesty in right of Canada (“Canada”)
for the term of () years that begins upon the acceptance of this
Designation by the Governor General in Council;

.12
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FOR THE FOLLOWING PURPOSES, namely:

[Describe the purposes and reasons for the Designation, including the nature
and details of the lease, to the extent known.

1. Identify the permitted uses of the lands for which an interest is being granted (i.e.
commercial, residential development etc.).

2. |dentify the parties to any headless(s), if known.

3. Identify the rent (market, nominal or specific) or fees to be charged for all of the
leases contemplated. If rent is less than market or nominal then a release must
appear in the Designation and be voted on by the electors.

(d)  Specify all other terms, conditions and purposes relevant to the Designation.]

AND FOR THE FURTHER PURPOSES OF granting such easements, permits, rights-
of-way, licences of occupation, covenants or other similar rights or interests and
amendments of such interests as may be necessary or ancillary to the purposes set out
above;

AND ON THE CONDITION that all leases are to be consented to by the Chief and
Council of the Band. The Chief and Council of the Band will take reasonable steps to
inform all band members of the terms and conditions of the lease(s) issued pursuant to
this Designation;

NOTWITHSTANDING the term and purposes of this Designation, the Band authorizes
the Band Council to revoke this Designation from all or part of the Lands, by way of
resolution made in accordance with subsection 2(3)(b) of the Indian Act, on the Band'’s
behalf and subject to the approval of the Governor General in Council, provided there
are no existing rights or interests, legal or equitable, vested or contingent, granted
pursuant to this Designation then in existence on the affected Lands;

NOTWITHSTANDING the term and purposes of this Designation, the Band authorizes
the Band Council, by way of resolution made in accordance with subsection 2(3)(b) of
the Indian Act, on the Band’s behalf and subject to the approval of the Governor
General in Council, to amend this designation for the purpose of correcting a clerical
omission, mistake, or manifest error or other minor amendments all of which shall be
determined by Canada.

.13
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AND ON THE CONDITION that all payments made to Canada, by virtue of any lease,
permit, licence or disposition of any interest less than fee simple, be credited to the
funds of the Band as Indian moneys.

IN WITNESS WHERE OF the undersigned Chief and Councillors have on behalf of
the First Nation Band set their hands this day of ,
200_.

SIGNED AND DELIVERED BY:

Chief , the Chief of )
the First Nation Band ) (Signature of Chief)
and by:
Councillor )

(Signature of Councillor)
Councillor )

(Signature of Councillor)
Councillor )

(Signature of Councillor)
Councillor )

(Signature of Councillor)
Councillor )

(Signature of Councillor)
Councillor )

(Signature of Councillor)

Councillors of the
First Nation Band, in the
presence of:

N— N N

(Signature of Witness as to all
signatures)

N— N N

Name of Witness (Print)
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Directive 5-5
How to Terminate or Amend a Designation

1. Purpose

1.1 This Directive provides information on how to revoke or amend a designation.

2. General

2.1 An absolute surrender cannot be revoked or amended, since the First Nation’s
interest in the land is extinguished when the Governor in Council accepts the
surrender.

2.2 A designation may be terminated by operation of law (expiry of the term) or
revocation. It may also be amended to change any of its terms.

2.3  While the Indian Act is silent on the revocation or amendment of designations:

a) the Governor in Council has the authority to repeal, amend or vary a
regulation which it has enacted;

b) since an order of the Governor in Council accepting a designation is
deemed to be a regulation, the Governor in Council may revoke, amend
or vary the order;

c) to revoke or amend a designation accepted by the Governor in Council,
a First Nation must use the voting process set out in the Referendum
Regulations.
2.4  The revocation or amendment of a designation accepted by the Governor in

Council, other than a termination by operation of law (expiry), must be
submitted to the Governor in Council for acceptance.

3. Authorities

3.1 Relevant authorities include:

Indian Act, R.S.C. 1985, c. |-5, subsection 39(1) (which is reproduced in
Directive 5-1 of this Manual);
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Interpretation Act, R.S.C. 1985, c. 1-21, subsection 31(4)

31. (4) Where a power is conferred to make regulations, the power
shall be construed as including a power, exercisable in the same
manner and subject to the same consent and conditions, if any, to
repeal, amend or vary the regulations and make others.

4. Policy

4.1 A designation which expires at the end of its term terminates by operation of law.
When this occurs:

a) the First Nation does not have to initiate the process or vote to terminate
the designation, since the land automatically becomes available for its use
and benefit;

b) the termination does not have to be accepted by the Governor in Council
or Minister;

c) the Department should give the First Nation reasonable written notice of
the termination to allow the First Nation to consider economic develop-
ment or other land use opportunities.

4.2  While a designation which has been accepted by the Governor in Council is still
in effect, it may be fully or partially revoked or amended to change any of its
terms if:

a) in the case of a partial revocation or amendment, the lands have not been
leased under the terms of the designation or, if they have been leased,
the lease is modified as required ;

b) in the case of a full revocation, no existing rights were granted under the
terms of the designation (the Department may consider an exception if the
revocation can be made subject to the existing interests);

C) depending on the wording of the designation, either the
First Nation Council or the eligible electors consent; and,

d) the Governor in Council accepts the revocation or amendment.
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EXAMPLE 1
PARTIAL REVOCATION

A designation covers a number of parcels in a reserve. Some of these parcels
have been leased under the designation, but several others remain unleased.

The First Nation Council wishes to allot the unleased land to an individual member
for development but cannot do so while the land remains designated. The First
Nation Council may request an amendment of the designation to delete the desired
parcels from the designation.

4.3 The following clause grants the First Nation Council the authority to revoke
and/or amend a designation. Unless the precedent clause outlined in this
section or its predecessor for previous designations, is in the designation
being revoked or amended, the electors of a First Nation must vote on the
proposal:

“NOTWITHSTANDING the term and purposes of this
designation, the Band authorizes the Band Council to revoke
this designation from all or part of the Lands by way of
resolution made in accordance with subsection 2(3)(b) of the
Indian Act, on the Band'’s behalf and subject to the approval of
the Governor General in Council provided there are no
existing rights or interests, legal or equitable, vested or
contingent, granted pursuant to this designation then in
existence on the affected Lands”;

‘“NOTWITHSTANDING the term and purposes of this
designation, the Band authorizes the Band Council, by way of
resolution made in accordance with subsection 2(3)(b) of the
Indian Act, on the Band’s behalf and subject to the approval of
the Governor General in Council, to amend this designation
for the purpose of curing or correcting a clerical omission,
mistake or manifest error or other minor amendments, all of
which shall be determined by Canada”.

4.4 A First Nation Council may wish to amend a designation which
contains the clause set out in paragraph 4.3 of this Directive.
Where this is planned, the Department:

a) must determine whether the proposed amendment modifies
the designation in such a material way that the eligible
electors who voted for the designation would not have
reasonably contemplated such an amendment; and,
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How to Terminate or Amend a Designation

4.5

4.6

b) reserves the discretion to require a vote in appropriate
circumstances.

Since having a clause which allows a First Nation Council to
request a revocation or amendment is beneficial, the lands officer
must:

a) inform the First Nation Council that the designation may
include the clause set out in paragraph 4.3 of this Directive;

b) inform the First Nation Council that, should they so wish, the
clause may be worded to allow only for the revocation (either
fully or partially), but not the amendment, of the terms of the
designation;

c) inform the First Nation Council that where the clause set out
in paragraph 4.3 of this Directive exists and the First Nation
Council intends to amend any material term(s), the
department will apply the policy set out in paragraph 4.4 of
this Directive; and,

d) ensure that the Information Document for the designation
clearly explains the scope of the First Nation Council's
authority granted under the clause set out in paragraph 4.3.
of this Directive

Where a vote is necessary to revoke or amend a designation:

a) the lands officer must search the Indian Lands Registry to
identify any outstanding rights (including oil and gas
interests) in the land concerned;

b) the lands officer must reasonably determine whether any
pending agreements affecting the land in question have not
yet been registered in the Indian Lands Registry;

C) the First Nation will vote using the Referendum Regulations;

d) statutory and policy requirements must be strictly followed,
such as the appointment of an electoral or designated
departmental officer, proper notice, posting of an elector’s
list, preparation of an Information Document, holding of an
information meeting, required consent of the electors,
certification of the revocation or amendment, etc. (see
Directive 5-4 of this Manual); and

44

July 2003



How to Terminate or Amend a Designation DIRECTIVE 5-5

e) the lands officer must ensure that the First Nation Council
explains the nature of the revocation or amendment,
including the reasons behind the proposal, in the Information
Document.

4.7  The First Nation may vote on a revocation (either full or partial) and
a new designation simultaneously. Where a simultaneous vote is
planned, the lands officer must ensure that the First Nation Council
outlines the dual purpose of the vote in the Information Document
and that they will put two clearly distinguishable questions to the
electors.

4.8 The documentation used in a designation is also used for the
revocation or amendment of a designation, with necessary
modifications (see Directive 5-4 of this Manual).

5. Process

5.1  This section provides an overview of the process to revoke or
amend a designation of reserve lands.

5.2  Where a designation terminates by operation of law (expires), the
lands officer gives the First Nation Council reasonable written
notice of the termination. This written notice will ensure that the
First Nation Council can consider economic development or other
land use opportunities.

5.3 Where a vote is necessary to revoke or amend a designation:

a) the First Nation Council submits a Band Council Resolution
(BCR) stating it wishes to revoke or amend a designation
and requests a referendum;

b) the lands officer searches the Indian Lands Registry to
identify any outstanding rights (including oil and gas
interests) in the land concerned;

c) the lands officer reasonably determines whether any
pending agreements affecting the land in question exist
which have not yet been registered in the Indian Lands
Registry;
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d)

f)

the Department follows the statutory and policy requirements
set out in the Indian Act, claims implementation acts, the
Referendum Regulations and this Chapter, such as the
appointment of an electoral officer, proper notice, posting of
an electors list, preparation of an Information Document,
holding an information meeting, required consent of the
electors, certification of the revocation or amendment,
preparation of various statements, etc. (see Directive 5-4);

the lands officer prepares and submits a submission
recommending the revocation or amendment;

the lands officer notifies the First Nation about whether or
not the revocation or amendment has been accepted; and

if the revocation or amendment is accepted, the lands officer
submits the Revocation or Amendment of Designation
document and the order accepting the revocation or
amendment for registration in the Indian Lands Registry.

5.4  Where a First Nation Council is relying on the precedent clause set
out in paragraph 4.3 of this Directive to request the revocation or
amendment without a vote:

a) the First Nation Council submits a copy of the approved
designation document containing the clause along with a
BCR requesting the revocation or amendment;

b) the lands officer verifies that the required quorum of the First
Nation Council has voted on and executed the BCR;

c) the lands officer ensures that the wording of the clause gives
the First Nation Council the authority to request a revocation
or amendment without a vote;

d) the lands officer reviews the amendment or revocation for
any potential problems;

e) the lands officer searches the Indian Lands Registry to
identify any outstanding rights (including oil and gas
interests) in the land concerned;
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f)

the lands officer reasonably determines whether any
pending agreements affecting the land in question exist
which have not yet been registered in the Indian Lands
Registry;

the lands officer prepares and submits a submission
recommending acceptance of the revocation or amendment;

the lands officer notifies the First Nation about whether or
not the revocation or amendment has been accepted; and

if the revocation or amendment is accepted, the lands officer
registers the Revocation or Amendment of Designation
document and the order accepting the revocation or
amendment in the Indian Lands Registry.

6. References

6.1 For further information you should refer to:

a)

Chapter 10 of this Manual for information on returning
unsold surrendered land to reserve status under the
Additions to Reserve policy;

Chapter 13 of this Manual for information on preparing
submissions recommending acceptance;

Indian Lands Registration Manual.
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DIRECTIVE 6-1 Permits - General

11

2.1

2.2

2.3

2.4

Directive 6-1
Permits - General

Purpose

This directive provides general information on the drafting, issuance and
cancellation of all permits over reserve lands. The directives which follow in this
chapter discuss the specific kinds of permits used and the unique policy and
procedural concerns which may apply to them.

General

A permit allows the permittee to use and occupy specific reserve land by
authorizing a limited interest in land for a limited time. For permits issued on
reserve land, the Permittor is the federal Crown.

A permit has the following characteristics:

a) it does not grant exclusive possession of land;

b) it may grant a limited interest in reserve land, such as an easement (as
with hydro utilities), although it may give a lesser use (such as cattle
grazing);

C) the term is usually short, but may be for longer periods so long as the term
is able to be clearly determined.

Departmental staff must ensure that the permit process complies with the policy
and procedure contained in this chapter. In addition, lands officers should
carefully document all government dealings with the First Nation and the
permittee.

The following kinds of permits are issued under the Indian Act:

a) permits for the use and occupation of non-designated reserve lands
issued under ss. 28(2) (see Directive 6-2);

b) permits for the removal of sand, gravel, clay and other nonmetallic
substances issued under ss. 58(4) (see Directive 6-4);
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3.1

3.2

3.3

3.4

C) permits issued to other government departments as memoranda of
understanding (MOUS) or letter permits under the authority conferred by
subsection 28(2) of the Indian Act (see Directive 6-3); and

d) permits issued under ss. 53(1) pursuant to designations.

Authorities
Permits may be issued under ss. 28(2), ss. 53 (1), or ss. 58(4), of the Indian Act.

Subsection 28(2) of the Indian Act states that:

28(2) The Minister may by permit in writing authorize any person for a period not
exceeding one year, or with the consent of the council of the band for any
longer period, to occupy or use a reserve or to reside or otherwise exercise
rights on a reserve.

Subsection 53(1) of the Indian Act states that:

53(1) The Minister or a person appointed be the Minister for the purpose may, in
accordance with this Act and the terms of the absolute surrender or
designation, as the case may be,

@) manage or sell absolutely surrendered lands; or

(b) manage, lease or carry out any other transaction affecting designated lands.
Subsection 58(4) of the Indian Act states that:

58(4) Notwithstanding anything in this Act, the Minister may,
without an absolute surrender or a designation

(@) dispose of wild grass or dead or fallen timber; and

(b)  with the consent of the council of the band, dispose of
sand, gravel, clay and other non-metallic substances
on or under lands in a reserve, or, where that consent
cannot be obtained without undue difficulty or delay,
may issue temporary permits for the taking of sand,
gravel, clay and other non-metallic substances on or
under lands in a reserve, renewable only with the
consent of the council of the band.
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4.1

4.2

4.3

4.4

4.5

4.6

Policy

The consent of the First Nation council must be obtained before the granting of
any permit.

Prior to the commencement of negotiations, the lands officer advises the First
Nation council and the prospective permittee that:

a) the permit cannot grant exclusive possession and the rights given must be
consistent with the permitted use given;

b) the permit may contain specific authority for cancellation by the Minister,
particularly where the permit gives only a licence;

C) compensation for permits is based at a minimum on fair market value,
paid as fees, and must be reviewed at intervals not exceeding five years;

d) an environmental assessment of a project according to the Canadian
Environmental Assessment Act (CEAA) is required before issuing a permit
for the purposes of enabling a project to be carried out in whole or in part
(see Chapter 12 of this manual for more information).

Since a permit does not grant exclusive possession, more than one permit for a
parcel of land may be issued to different parties or the same party for different
purposes, as long as the uses do not conflict.

Permits for the use and occupation of reserve lands must contain certain
provisions. Many of these provisions are mandatory and contain wording which
is non-negotiable. Other provisions may be open to negotiation on the way they
are dealt with in the contract. Further, depending on the use, other optional
provisions may also be included to fit the particular situation. Annex A contains a
description of many of these provisions.

In rare circumstances, an interim use and occupation permit may be issued
under ss. 28(2) as a preliminary step in the taking of lands for public purposes
under section 35 or the designation of lands under section 38. Refer to
Chapter 9 for further information.

Refer to Chapter 8 for information on monitoring and compliance.
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4.7

4.8

4.9

4.10

5.1

5.2

The permit should contain provisions for the cancellation of the contract for
breach of its terms. It should, however, be noted that the cancellation of a permit
is a serious step which must not be undertaken without first consulting with the
Department of Justice Legal Services (DOJ), the First Nation, and/or the locatee.

Cancellation of the permit may be appropriate when:
a) the permittee has failed to pay the fees due under the permit;
b) the permittee has failed to observe covenants set out in the permit;

C) the control or ownership of a permittee has changed and there are no
provisions for assignment; or,

d) the permittee has died and there are no provisions for assignment.

If the Region has determined, after consultation with DOJ, that there are valid
grounds to cancel a permit, it must consult with the First Nation before making a
decision. The views of the First Nation and/or the locatee should be confirmed in
writing.

A permit may only be relinquished with the consent of the First Nation council
and the approval of the Minister.

Process

This section provides an overview of the permit process. Refer to Annex B for a
detailed procedural checklist.

Preliminary Steps: Before initiating the permit process, the following procedural
steps must be completed:

a) confirm that the proposed use falls within the scope of the statutory
authority being relied upon (ss. 28(2), ss 53(1) or ss. 58(4)) of the
Indian Act;
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Preliminary Steps (continued)

b) brief the First Nation council and the permittee on the scope of the permit
and the mandatory provisions. The First Nation council and the proposed
permittee (proponent) should be provided with a copy of the permit
applicable to the proposed use. If a CEAA environmental assessment has
been conducted and mitigation is required, additional wording or clauses
should be added before the draft permit is sent to the proponent. If you
are at a preliminary discussion point, both the FN and the proposed
proponent should be aware that additional clauses could be added if
during review of the CEAA assessment or during negotiations other
concerns arise.

C) the proposed permittee pays for and performs an assessment of the
environmental effects of the project, according to the CEAA and its
regulations. The responsible officer must ensure that a screening of the
project is done and that an environmental assessment decision is made
as required by the CEAA (see Chapter 12 of this Manual for additional
information);

d) conduct a search to ensure that there are no previous conflicting
encumbrances on the subject lands. If a conflicting use exists, obtain the
written consent of the prior encumbrance holder and a written
recommendation from the First Nation council (i.e. BCR);

e) the First Nation council and/or the locatee may negotiate the terms of the
permit with the proponent. These terms would include fee, location,
period, but substantial changes to the language in the document, must be
reviewed by DOJ. ltis, therefore, recommended that the First Nation
and/or the locatee keep the department apprised of their negotiations. The
federal Crown is the permittor and will have the ultimate decision as to
whether or not the proposed terms are acceptable;

f) obtain a band council resolution (BCR) from the First Nation council
requesting that the Minister issue the proposed permit pursuant to the
applicable statutory authority.

5.3 Drafting: Draft the permit using standard documentation and clauses, i.e.
Departmentally approved standard forms. Land management officers should
consult with DOJ when the standard clauses or approved forms are inappropriate
for a particular situation.
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5.4 Issuing: The following steps are involved in issuing a permit:

a) review the draft permit for necessary terms and conditions and compliance
with policy requirements;

b) obtain an appraisal report where appropriate, and have it reviewed by
Public Works and Government Services Canada, when required, to
confirm that the permit compensation is, at a minimum, fair market value;

C) submit the draft permit to DOJ for review where appropriate;

d) the permittee executes the permit and the authorized regional officer
executes the permit;

e) register the executed permit in the Indian Land Registry and the
Environmental Assessment in the Federal Environmental Assessment
Index;

f) the registered permit is sent to the permittee, the First Nation and, if
applicable, the locatee(s)

5.5 Monitoring and Compliance: Refer to Chapter 8 for procedure relating to
monitoring and compliance.

5.6 Cancellation: The cancellation procedure for a permit is similar to the procedure
for cancellation of leases set out in Chapter 7-7. These steps can be
summarized as follows:

a) verify the facts respecting the grounds for cancellation;

b) confirm whether there are provisions in the permit to address the breach ;

C) obtain the First Nation's (including Locatee's where applicable) views of
the proposed cancellation in writing;

d) consult with Department of Justice (DOJ);

e) the officer authorized under the current regional delegation of Indian Act
authority, or the First Nation if it is exercising land management powers,
gives the permittee notice of the default by registered mail. The notice
should set out specific details of the default and give the permittee a
deadline within which to remedy the situation;
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Permits - General

Cancellation (continued)

f)

9)

h)

verify whether the permittee has cured the default before the deadline
given;

the regional office sends the permittee, by registered mail, a cancellation
notice. The notice is signed by the officer exercising the Minister's
delegated authority under the current delegation of the Indian Act
authority. A copy of the notice must also be sent to the First Nation
(including locatees where applicable);

conduct follow-up steps to ensure the permittee has vacated the land and
complied with any outstanding permit obligations, such as any
decommissioning measures identified in the permit;

register the notice of cancellation with the Indian Lands Registry.

6. Implementation

6.1  This chapter replaces previous policy directives dealing with this subject matter

and wi

Il come into force upon distribution.

7. References

7.1  Besides the Indian Act, you may want to consult:

a)
b)
c)
d)

e)

the Indian Lands Registration Manual;

the Minerals Policy and Procedures Manual;
Chapter 12 of this Manual;

CEAA and regulations; or

CEAA's Responsible Authority Guide (November 1994).
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DIRECTIVE 6-1: ANNEX A Permit Provisions

Annex A
Permit Provisions

1. General

1.1  Permits for the use and occupation of reserve lands must contain certain
provisions. Many of these provisions are mandatory and contain wording which
is non-negotiable. Other provisions are mandatory, but the manner in which they
are dealt with may be open to negotiation. Other optional provisions may also be
included to fit the particular situation.

2. Mandatory Provisions

2.1  The following provisions should be addressed when drafting a permit or
amending a departmentally approved standard permit:

a)

b)

f)

Corporate Status: A corporate entity must show, by submission of the
current year's documentary evidence, that it is in good standing, ie: a
"Certificate of Good Standing”, under the provincial or federal legislation
governing its status.

Land Status: The status of the proposed permit area must be such that
the Minister has authority to deal with it in the proposed manner.

Registration: All permits must be submitted to the Registrar of Indian
Lands for registration.

Indemnification: The permittee must indemnify and hold harmless the
Crown against all costs, claims and demands arising from the permittee's
activities on the reserve.

Taxes: The permittee must agree to pay all taxes, levies, etc. payable to
any authority because of its use and occupation of reserve land.

Compliance with Laws: The permittee must agree to comply with all
applicable federal, provincial or municipal laws, bylaws, rules, regulations,
ordinances, First Nation bylaws or other relevant standards, including
CEPA, CEAA, the Fisheries Act and any other laws related to
environmental protection.

December 2002
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Mandatory Provisions (continued)

9)

h)

)

K)

Mineral, Oil and Gas Rights: The Crown reserves the right to search for,
remove and dispose of all minerals, oil and gas to be found in, upon or
under the reserve lands, except to the extent that the removal or disposal
of nonmetallic minerals has been dealt with in a ss. 58(4) permit.

Authority: The permit must refer to the statutory provision under which it
isissued. Note: Where a First Nation is exercising s. 53 or s. 60 land
management authority, the particulars of the Order in Council or
Ministerial Letter, with the Indian Act authority, should be recited.

Band Council Resolution (BCR): The permit must recite and reference
the BCR approving the permit application.

Locatee: The permit must recite and reference the name of the locatee,
their band number and the registration number of their Certificate of
Possession; if applicable.

Access: The permit must provide reasonable access to the Minister or
any person duly authorized by him or her to examine the operations on
the premises.

Artifacts: The permittee must agree to report finds of a historical,
anthropological or cultural nature to the First Nation and to cease all
activities on the permit area in which the articles are discovered until
further notice.

Parties: The permit must clearly identify the parties. The permit will set
out the full legal name of the permittee, designation of signing officer and
the permittee's address. Corporate permittees should also include the
jurisdiction of incorporation and the instrument authorizing the entering
into of land transactions.

Land Description: A full, identifiable description must be included and it
must conform with the requirements of the current Interdepartmental
Agreement Respecting Legal Descriptions on Indian Lands.

Term: Set out the commencement date of the permit, the length of time
and the termination date.

14
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Mandatory Provisions (continued)

p)

Q)

Y

Compensation: At a minimum, compensation must reflect fair market
value. Set out the amount and the period of payment (e.g. weekly,
monthly, annually, etc.). Where the compensation depends on a
calculation, the permit must include specific instructions defining the
method of calculation. The permit should specify compensation review
periods, which must occur at least every five years. If the compensation is
less than fair market value, Band Council and/or locatee consent must
reflect this. Canada may wish to obtain a certificate of independent legal
advice from the Band Council to ensure that the decision to accept less
than fair market value is a fully informed decision. Further, Canada may
wish to seek a release from the Band Council, releasing Canada from any
and all claims that could arise from the granting of a permit for less than fair
market value.

Use: The permit must clearly define the allowable use of the permit area.
Prohibited uses may be specified where appropriate.

Notice Addresses: The permit should identify addresses for giving notice
to the parties.

Maintenance: The permit should identify standards of maintenance,
including provision for dangerous objects, noxious weeds, rubbish, waste
and nuisance where appropriate.

Cancellation: The permit must specify those actions or defaults which
may result in its cancellation, without restricting the Crown's right to cancel
the permit at will.

Default: The permit must provide that, upon default, compensation due
and payable are collectable.

Insurance: The permit must include an undertaking by the permittee to
maintain public liability insurance and if applicable, fire insurance for 100%
replacement. The permittee must also ensure that Her Majesty is a named
insured on the policies.

2.2  Optional Provisions:

a)

Standards: The permit should identify governing construction, health and
safety standards. Provision should also be made for resolving conflicts
between standards, who will inspect, who pays for inspections and
remedies for failure to meet standards.
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Optional Provisions (continued)

b)

f)

9)

h)

)

Performance Requirements: Performance requirements should be set
out with provisions for inspections, reporting and remedies for
noncompliance.

Fencing: Fences and locks are only acceptable on permit areas where
appropriate (i.e. for safety and security reasons, or for agricultural grazing
purposes).

Damages: Provision should be made for a remedy for damage caused to
the reserve lands by the permittee.

Improvements: The permit should identify who owns any improvements
made to the land after termination of the permit.

Dispute Resolution: The permit may specify a dispute resolution
mechanism to resolve disagreements between the parties regarding the
application of the permit provisions.

Fisheries Protection: If the operations of the permittee may affect any
fish bearing stream or water body, the permittee may be required to
undertake specific protective measures or obtain a permit or prior approval
from the Department of Environment and Resource Management or
Department of Fisheries and Oceans.

Miscellaneous provisions: when the Permit area has other permittable
uses under other registered instruments or permits, they should be referred
to in the new permit.

Assignment provisions: if there is to be an option for the assignment of
the permit, the Lands Officer, with the assistance of DOJ if required, should
include the mechanism for that provision, preferably using a previously
approved departmental precedent.

Park Royal Clauses

The Permittee and the Minister mutually covenant and agree that this
Permit is given under section 28(2) of the Indian Act and the rights given
hereby shall be construed as a licence only and shall not be deemed to
grant, convey or confer on the Permittee any right "in rem" or any estate or
interest in the title to the land.

16
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Park Royal Clauses (continued)

Notwithstanding anything in this Permit contained, the Permittee on behalf
of itself, its officers, servants, agents, tenants, licensees and invitees
acknowledges and agrees that this Permit does not confer or give rise to
any greater right or rights upon the Permittee, its officers, servants, agents,
licensees and invitees than the Minister is authorized to confer by

section 28(2) of the Indian Act.
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DIRECTIVE 6-1: ANNEX B

Detailed Checklist

Annex B
Detailed Checklist

1. | The Lands Officer verifies that the proposed use is one which is
consistent with the nonexclusive use of reserve land and is otherwise
appropriate for the statutory authority under which the permit will be
issued (see Chapter 2, Directive 2-2).

2. | The Lands Officer conducts an abstract search to identify all interests
which the proposed permit will affect.

a)

b)

3. | The First Nation council issues a BCR to INAC Field which should
include the following:

a description of the permit area in the manner prescribed
by the Interdepartmental Agreement Respecting Legal
Descriptions of Indian Lands, as amended from time to
time;

proof of a locatee's consent to the permit, when the
permit area includes land in the lawful possession of an
individual locatee;

the proposed use should be clearly identified;

the term of the permit;

the permit compensation;

a request that the Minister issue a permit pursuant to the
appropriate Indian Act provision;

December 2002
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4. | The Lands Officer ensures that an environmental assessment has
been conducted under the CEAA, where required.

5. | The Lands Officer verifies that the permit compensation is at a
minimum fair market value. This may involve an Appraisal Report
which is provided by the proponent and reviewed by Public Works and
Government Services Canada. If the First Nation Council has
knowingly agreed to a value less than the fair market value, the
Department should obtain a written acknowledgement from the First
Nation which may include a Certificate of Independent Legal Advice
and a release of claims pertaining to the compensation.

6. | When provisions are negotiated and changes are made to a
precedent document, the Lands Officer must determine if the
changes require the review of DOJ.

Note: Items 7 and 8 apply only to regions with Field Offices. Those provinces that
have only the Region, disregard.

7. | INAC Field Office issues a Letter of Recommendation to the Region:

a) describing the proposed transaction;

b) recommending the issuance of a permit;
C) attaching BCR;

d) attaching the draft permit.

Note: If the delegation rests with the Field Office go to step 8 and
substitute Field Office for Region.

8. | Region reviews the draft permit to ensure that the permit includes the
mandatory provisions (and any appropriate optional provisions) set out
in Annex A to this directive. If there are substantial changes to the
standard permit it would be reviewed by DOJ; see Directive 6-3,
Section 5.2.
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9. | The Lands Officer forwards four (4) copies of the permit to the
permittee for execution.

10 | The Lands Officer receives the executed copies of the permit from the
permittee.

11 | The departmental officer, authorized to execute the permit under the
current regional delegation of Indian Act authorities or the First Nation,
if it is exercising land management powers and are authorized by their
Order, will execute the original copies of the permit.

12 | The Lands Officer sends an executed original of the permit to the
Indian Lands Registry for registration, with the original BCR, Locatee
consent (if applicable), a sketch of the subject area (if applicable),
acknowledgement of corporation (if applicable) along with any other
documentation which supports or is referred to in the Permit.

13 | The Lands Officer receives registration particulars from the Indian
Lands Registry.

14 | INAC Field Office sends an executed original of the permit to the
permittee and the First Nation, with the particulars of registration
endorsed thereon. If applicable, a copy should be sent to the
locatee(s) and a copy kept in the Lands Officer's file.
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Directive 6-2
Subsection 28(2) Permits

1. Purpose

1.1  This directive discusses the nature and scope of ss. 28(2) permits and the unique
policy considerations applicable to them. The agricultural permit is discussed as
one example of a ss. 28(2) permit.

2. General

2.1 Ass. 28(2) permit is the general permit for the non-exclusive use and occupation
of reserve lands.

2.2  Review Directive 6-1 for general information applicable to ss. 28(2) permits.

3. Authorities

3.1  Subsection 28(2) of the Indian Act states that:

28(2) The Minister may by permit in writing authorize any person for a period not
exceeding one year, or with the consent of the council of the band for any
longer period, to occupy or use a reserve or to reside or otherwise exercise
rights on a reserve.

4.  Policy

4.1 Refer to Directive 6-1 for the general policy principles applicable to ss. 28(2)
permits.

4.2  The Supreme Court of Canada in Opetchesaht v. B.C. Hydro and the Queen
addressed the legal nature of a subsection 28(2) permit. The permit can grant a
limited interest in land for a limited period of time.

4.3 Interestin Land
a) The ss. 28(2) permit can be used to grant an interest in land to the

permittee. Such interest has to be limited and cannot amount to exclusive
possession;
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Interest in Land (continued)

4.4

4.5

4.6

b) Where an exclusive interest in land is determined to be unnecessary, a
ss. 28(2) permit should be used;

C) Permits are used for easements. When a permit is used for utility lines,
the easement can be granted regardless of whether the utility line services
the reserve (distribution line) or only crosses it (transmission line). In these
circumstances compensation is reflected accordingly;

d) Consult with DOJ and the Lands Directorate at Headquarters if it is not clear
whether the use contemplated is one authorized by ss. 28(2), particularly if
exclusive possession is in any way contemplated,;

Less than an Interest in Land

Although it is understood that permits do not grant exclusive use, in some cases
the use does not require any interest in the land. In these cases, the Lands Officer
should ensure that the permit only authorizes those rights actually needed by the
permittee.

Duration of Permit

a) Where possible, the duration of ss. 28(2) permits should have a defined
period of years, months, etc. However, it is possible for a ss. 28(2) permit
to have an indeterminate period so long as the termination of the permit is
defined by the happening of a reasonably determinable event. In the
Opetchesaht case, the Supreme Court found that "a period of time required
for the purpose of an electric power transmission line constituted such a
determinable event." For permits with an indeterminate term, we generally
use the language "for as long as required".

b) The duration of a ss. 28(2) permit is best kept as short as possible
depending on the particular circumstances with the consent of the
First Nation council.

Non-Permissible Uses

The ss. 28(2) permit is not available when what is contemplated is a sale,
disposition, long term lease or alienations permanently disposing of any Indian
interest in reserve land. For these a surrender or designation is required. (See
Chapter 7).
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4.7

4.8

4.9

5.1

6.1

Assignment

a) The ability to assign a subsection 28(2) permit must be considered on a
case by case basis taking into consideration the circumstances and nature
of the interest being granted. For example, a subsection 28(2) permit
granted to a Crown entity, including other departments and provinces would
not be assignable. Generally, permits that do not grant an interest in land
are not assignable.

b) When a subsection 28(2) permit can be assigned that assignment must be
subject to the written consent of the Minister.

Long-term permits with prepaid compensation should be avoided. Permits for any
term length should have periodic review of compensation based on market value.

Short terms are preferable, but this should be worked out on a case by case basis
in consultation with the First Nation.

In the case where pre-payment is preferred by the First Nation and has been
stated as such in a letter or BCR from the First Nation, a Certificate of
Independent Legal Advice should be obtained from the First Nation, as well as a
release of claims pertaining to the pre-payment of the permit.

Locatee Lands

The preferred authority for granting a right of use and occupation over locatee
lands is a locatee lease under ss. 58(3). Refer to Directive 7-3. However, a
general ss. 28(2) permit may involve locatee lands where the permit benefits the
First Nation members as a whole, interference with the locatee's interest is
minimal, and the individual locatee has agreed in writing to the granting of the
instrument.

Agricultural Permit

In addition to the permit terms and conditions set out in Annex A of Directive 6-1,
an agricultural permit may contain the following provisions:

a) the specific agricultural use to be permitted;

b) the farming and soil conservation practices to be followed by the permittee;

C) the crop schedule to be followed;

Agricultural Permit (continued)
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7.1

8.1

9.1

d) a general undertaking to comply with any applicable environmental
standards;

e) a provision addressing environmental concerns arising from agricultural
use, including any mitigation requirements resulting from the environmental
assessment under the CEAA;

f) a recognition that the permittee is solely responsible for controlling any
livestock.
Process

Refer to Directive 6-1 for the procedural steps involved in issuing a permit.

Implementation

This chapter replaces previous policy directives dealing with this subject matter
and will come into force upon distribution.

References

Besides the Indian Act, you may want to consult the Indian Lands Registration
Manual.
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Directive 6-3
Memoranda of Understanding (MOU)
and Letter Permits

1. Purpose

1.1 This directive describes the nature and scope of memoranda of understanding
(MOUSs) and letter permits.

2. General

2.1 The information set out in Directive 6-1, including the policy and procedure,
applies to memoranda of understanding and letter permits.

2.2 The MOU and letter permit are used when the proposed permittee is another
department of the federal or provincial Crown.

2.3 These kinds of permits serve the same purpose, which is to record the
understanding of the terms and conditions upon which the Minister authorizes the
use and occupation of reserve lands by another government department.

2.4 Letter permits and MOUSs differ in form only. MOUs are developed to standardize
the terms of particular kinds of commonly used letter permits. For example,
standardized MOUs have been prepared for the use and occupation of reserve
lands by Health Canada and the RCMP.

3. Authorities

3.1 The Indian Act, subsection 28(2), is the authority for issuing a letter permit or
signing a MOU.

4. Policy

4.1 As with any other permit, the consent of the First Nation council is a necessary
precondition to the signing of a MOU or the issuance of a letter permit.

4.2 It is the policy of the Minister to satisfy all reasonable permit requests from other
branches of the federal or provincial governments.
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Policy (continued)

4.3

4.4

5.1

5.2

6.1

7.1

The terms and conditions set out in Annex A of Directive 6-1 should be reviewed
for their applicability when drafting MOUs and letter permits.

A letter permit or MOU should be signed by the permittee and, for the Permittor,

by the duly authorized officer pursuant to the current regional delegation of Indian
Act authorities.

Process

The procedural steps set out in Annex B to Directive 6-1 apply to memoranda of
understanding and letter permits.

MOUSs and letter permits should be drafted following existing standards. If the
permit deviates from the standards, DOJ may be asked to review the changes
and advise of any risk to the crown. HQ should also review for possible policy
implications.

Implementation

This chapter replaces previous policy directives dealing with this subject matter
and will come into force upon distribution.

References

Besides the Indian Act, you may want to consult:

a) Chapter 12 of this Manual

b) the Indian Lands Registration Manual

December 2002 29



DIRECTIVE 6-4 Subsection 58(4) Disposal Permits

Directive 6-4
Disposal Permits (Subsection 58(4))

1. Pu rpose

1.1 This directive describes the nature and scope of disposal permits issued under
ss. 58(4).

2. General

2.1 The information set out in Directive 6-1 applies to disposal permits.

2.2 A disposal permit is used to authorize the removal of wild grass, dead or fallen
timber, sand, gravel, clay or other nonmetallic substances from reserve lands,
where the permittee requires short-term use and does not intend to install
permanent structures within the permit area.

2.3 The removal of natural resources without authorization is an offence under s. 93
of the Indian Act.

2.4 Cutting live timber from reserve lands requires a permit or licence issued under
s.58(4) of the Indian Act and the Indian Timber Regulations. Refer to the
Forestry Policy Manual for further details.

2.5 The Minerals Policy and Procedure Manual must be referred to for more
information on permits issued under ss. 58(4)(b), for taking and disposing non-
metallic substances on reserve lands.

2.6 Monies derived from the sale of wild grass, dead or fallen timber, sand, gravel,
clay or other nonmetallic substances from reserve lands are to be deposited into
the Band Capital account held in Ottawa.
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3.

3.1

4.1

4.2

4.3

4.4

5.1

6.1

Authorities

Section 58(4) of the Indian Act provides as follows:

58(4) Notwithstanding anything in this Act, the Minister may, without an absolute surrender
or a designation

(a) dispose of wild grass or dead or fallen timber; and

(b) with the consent of the council of the band, dispose of sand, gravel, clay and
other non-metallic substances on or under lands in a reserve, or, where that
consent cannot be obtained without undue difficulty or delay, may issue
temporary permits for the taking of sand, gravel, clay and other non-metallic
substances on or under lands in a reserve, renewable only with the consent
of the council of the band.

Policy

As with the other permits discussed in this chapter, the approval of the First
Nation council is mandatory before a disposal permit will be issued under
ss. 58(4).

The removal of materials from reserve lands should be compatible with the long
range development plans of the First Nation.

The terms and conditions set out in Annex A of Directive 6-1 apply to disposal
permits. In addition, the following terms, described in more detail in the Minerals
Policy and Procedure Manual, may be included in the permit: surface rental,
royalties, performance bonds.

An example of a disposal permit can be found in the Minerals Policy and
Procedures Manual.

Process

The steps found in the Minerals Policy and Procedures Manual apply to disposal
permits.

Implementation

This chapter replaces previous policy directives dealing with this subject matter
and will come into force upon distribution.

December 2002
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7. References
7.1 Besides the Indian Act, you may want to consult:

a) Indian Lands Registration Manual;
b) Minerals Policy and Procedures Manual;
C) Forestry Policy Manual; or

d) Chapter 12 of this Manual.
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Leasing Reserve Land - An Overview DIRECTIVE 7-1

1.1

2.1

2.2

Directive 7-1
Leasing Reserve Land - An Overview

Purpose

This directive provides general information about leases on reserve lands. It
offers an overview of how to lease land, and outlines the types of leases
commonly used. Refer to the specific directives within this chapter for detailed
information on these issues.

General

Before reading this chapter, review Chapter 2, which explains how different
sections of the Indian Act are intended to accomplish different purposes.

Throughout this directive, the phrase "lease document" includes the basic
lease agreement itself, and, as appropriate, all other supporting documents
and related agreements. The words "must", "shall" or "will" refer to actions that
are mandatory. The word "should" refers to actions that are strongly
recommended, and the word "may" to actions that are optional.

Definitions for the purposes of this chapter:

a) Allotted Land or “locatee lands”, are reserve lands which the
First Nation (FN) Council has validly allotted under the Indian Act, the title
to which is generally evidenced by a Certificate of Possession (CP).
Although the word “locatee” does not appear in the Indian Act, it has
departmental acceptance to denote the holder of lawful possession.

b) “Development Plans” means the compete and detailed conceptual
plans, development plans, as-built plans, design briefs, construction
specifications, and cost estimates prepared by an Architect or Engineer,
including (without limitation) all site plans drawn to scale and showing the
following required features with appropriate dimensions:

a. boundary lines with dimension and acreage;

b. natural and artificial features of subject property and adjacent
property, including Improvements;

c. “North” arrow;

d. title block, including drawing scale, date, developer’'s name and
address and reference numbers;
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Development Plans (continued)

e. location, dimension, size and construction of roads;

f. location, dimension, size and construction specifications of buildings
(including number of units, storeys, floor area, number of rooms) as
well as dimensions of front, side and back yards;

g. location, dimension, size and construction specifications of on-site
sanitary sewer connections; and

h. location, dimension, size and construction specifications of existing
and/or proposed water mains, and any other documents that we
reasonably need.

c) Land Status Report, is a report that contains all the pertinent information
regarding the encumbrances and/or interests on a particular parcel of
reserve land. The report contains information from the Indian Land
Registry, if available, and appropriate departmental files. The report
identifies existing registered interests such as leases, permits, easements,
CPs, or potential encumbrances such as cardex holdings or designations.

d) Official Plan or “CLSR Plan”, is a graphical description of the
boundaries of land prepared from field notes of a survey, confirmed
pursuant to Section 29, 39, 42, 43, or 44 of the Canada Lands Survey Act.

e) Registration Plan, is a graphical description of the boundaries of land
prepared from information contained in existing documents, field notes of
a survey, controlled aerial photographs or maps, etc. and confirmed
pursuant to Section 31 of the Canada Lands Survey Act.

f)  Region refers to the appropriate regional office, and includes “District”
offices;

g) Unallotted “band lands” are reserve lands which the Band Council has
not allotted to a locatee. Unallotted land is also known as “common band
land.”

2.3 The leasing of reserve land offers First Nations several important benefits.
Among these benefits are:

a) Increased flexibility in dealing with reserve land: Unlike an absolute
surrender and sale of reserve land, a leasing arrangement allows the
First Nation to retain long-term control over the land, subject to the terms
and conditions of the lease. This gives the First Nation the flexibility to
change or adapt the use of the land over time, according to their needs.
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2.4

2.5

2.6

b) Maintaining land as part of the reserve: Because leased land is legally
still part of the reserve, the benefits which attach to reserve land are not
lost during the term of the lease. For example, First Nation members do
not have to pay sales tax on purchases made on the land. As well,

First Nation bylaws affecting the leased land will apply to non-Indians.

The Legal Framework of Leases: Leases possess certain legal
characteristics which govern the relationship between the lessor (landlord) and
the lessee (tenant). Every lease involves:

a) A grant by the lessor of the exclusive possession of land. While the
lessor retains the underlying ownership of the land - known as the
freehold interest - the lessee is entitled to exclusively occupy the land
during the term of the lease. Exclusive occupation is known as the right of
possession, which is one right attached to ownership. In essence, the
lessor is temporarily giving to the lessee a part of the rights of
ownership of their land.

b) A fixed period of time, known as the term, during which the exclusive
possession runs. In the interest of certainty, a lease must include definite
commencement and termination dates. A lease that lasts for an uncertain
term, or perpetually, could in certain circumstances amount to a grant of
the ownership of the land rather than a lease. For example, a lease with a
term said to last "for as long as required" is not certain, and the lease
therefore, may not be valid.

A lease made directly between the owner of the land and a lessee is called a
headlease. A sub-lease is created when a lessee in turn leases all or part of
their interest in land to a third party. Refer to Directive 7-6: Assignments,
Sub-leases and Mortgages for more information on headleases and sub-
leases.

Specific Types of Leases: Besides being categorized as a headlease or a
sub-lease, a lease is classified by the type of activity it covers. Every lease
includes a variety of provisions which determine the rights and obligations of
the parties. While many of these provisions contain standard terms that will be
found in every lease, other provisions will vary depending on how the land will
be used. For example, a lease of land for use as a cottage property may
contain a clause dealing with hunting rights, while one leasing land for use as a
shopping centre will not. The three types of standard leases commonly
encountered, based on the different uses of land, are:

a) Agricultural Lease: This type of lease is appropriate for the grazing of
livestock and the growing of agricultural crops. However, most grazing
and cash crop arrangements are now dealt with through the use of
s. 28(2) permits. Note that the cutting of timber on reserve land is not
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Agricultural Lease (continued)

dealt with through leasing, but by means of permits and licenses, issued
by the department’s Natural Resources officers. Refer to the

Forestry Management Manual for guidance on timber permits and
licenses.

b) Commercial Lease: This type of lease is used when the leased property
is intended for commercial or industrial ventures. Commercial activity
would include use of the land for a shopping centre, manufacturing facility,
restaurant, water or theme park, gas station, retail sales outlet, hotel
facility, or mobile home park. The commercial lease is also appropriate
for major, multi-family residential projects, such as a condominium,
apartment building or subdivision development.

c) Residential and Cottage Lease: This type of lease is designed to reflect
the special requirements attached to leasing land for single family use, or
for seasonal or year-round cottage recreation.

2.7 Mandatory provisions: Most leases contain many provisions dealing with
every aspect of the landlord and tenant relationship, because it is in the interest
of both parties to know precisely what their obligations are. However, at the
very least, every agreement for the leasing of land must include the following
elements:

a) alessor (landlord) and lessee (tenant). Because legal title to all
reserve lands is vested in the Crown, Her Majesty the Queen in Right of
Canada must be the “lessor” in every lease of reserve land, except in the
case of a sub-lease. This provision applies even when the Crown has
delegated control and management of lands to a particular First Nation
under sections 53 or 60 of the Indian Act. In these cases, the delegated
authority must sign the lease on behalf of the Minister, who represents the
Crown. A sub-lease, by its nature, is made between the head lease
lessee and a third party sub-lessee and consequently, the Crown is not a
party to the sub-lease instrument;

b) alegal description of the land or premises (eg. Registration Plan or a
CLSR Plan) being leased,;

c) the rent to be paid, to whom it is paid, when it is payable and how
and when it is to be reviewed:;

d) the term of the lease, stating the date the lease commences and when it
terminates; and

e) the authorized uses of the land.
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2.8 Implied Covenants: Beyond these minimum requirements, certain
obligations, or covenants, are implied by law to form part of a lease unless the
parties have chosen to expressly deal with these obligations in the lease
document. If the parties do not deal with these obligations in the lease, then
the covenants will bind the parties as if they had agreed to them.

29 For the landlord, there are three principal implied covenants:

a)

c)

The tenant's right of quiet enjoyment of the leased premises. The
tenant has the right to be protected against any interference by the
landlord with the tenant's use and enjoyment of the premises for the
stated purposes.

The obligation not to derogate (take away usefulness) from the lease.
The landlord may not use other property in any way that makes the leased
premises substantially less fit for the purposes for which they were leased.

The obligation to supply premises fit for habitation. This covenant
only applies to a lease of furnished premises.

210 For the tenant, there are four significant implied covenants:

a)

b)

c)

d)

To pay rent: Failure to do so may result in forfeiture of possession by the
tenant.

To act in a tenant-like manner: In essence, this obligates the tenant to
take the action necessary to preserve the state of the property. It does
not, however, require the tenant to repair damage caused by wear and
tear, or lapse of time.

To allow the lessor to enter and view the state of repair of the
property; and

To pay all taxes required by law.

2.11 Joint Tenants and Tenants in Common: When a lease involves more than
one tenant, a joint tenancy or a tenancy in common is created.

a)

A joint tenancy is one in which all the tenants hold an equal, undivided,
interest in the whole of the lease, and in case of the death of a tenant, the
remaining tenants automatically receive the deceased tenant's interest.
This is referred to as “right of survivorship”. Joint tenancy is not permitted
in the Province of Quebec.
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Joint Tenants and Tenants in Common (continued)

b) A tenancy in common involves two or more tenants, but each tenant
may hold a different share of the lease, and there is no right of
survivorship. On death, the interest of a tenant in common would pass to
his or her estate, not automatically to the other tenants.

212  Leasing Reserve Land. The leasing of reserve land involves certain basic
steps which must be followed to ensure that all leases comply with legal
requirements, and also reflect departmental policy. The general framework for
leasing is summarized below, with a more detailed guidance on the procedures
which must be followed indicated throughout this chapter.

2.13  Statutory Authority for Leasing Land Under the Indian Act. The provisions
which allow leasing of reserve land are found under subsections 53(1)(b),
58(1)(b), 58 (1)(c), and 58(3) of the Indian Act. The choice of the appropriate
statutory provision will depend on whether the land to be leased is allotted to
an individual, whether it is unallotted and the proposed use. Theoretically,
lands may also be leased pursuant to subsection 35(3), although this is so rare
that it is not dealt with in the Manual.

214 Band Land may be leased in two ways:

a) Pursuant to ss. 53(1) of the Indian Act, land designated under ss. 38(2)
may be leased for any purpose that is specified in the designation
document. Designated lands include lands designated for the leasing of
minerals or oil and gas rights. These leases are issued and monitored by
Indian Oil and Gas Canada. The designation of land is most commonly
used to facilitate the leasing of reserve land to non-members of the First
Nation or a First Nation corporation, for commercial, recreational and
residential development. Refer to Directive 7-2: Leasing Reserve Lands
Using Designation, for more information on leasing pursuant to ss. 53(1).

b) Uncultivated or unused, band land may be leased for agricultural or
grazing purposes, for the benefit of the First Nation pursuant to
ss. 58(1)(c), although permits under ss. 28(2) are more commonly used
for such purposes today. That being said, the use of a lease under
ss. 58(1)(c) will be necessary in some circumstances. An example,
would be where the agricultural use contemplated required significant
capital input for permanent improvements. Consequently, the use of a
permit is inappropriate, and a lease arrangement under ss. 58(1)(c)
would be more appropriate.
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2.15 Locatee land may be leased through several mechanisms:

a)

On the application of the locatee, land may be leased without being
designated, pursuant to ss. 58(3). This is referred to as a locatee lease.
Refer to Directive 7-3: Locatee Leases, for more information on leasing
pursuant to ss. 58(3).

Uncultivated or unused locatee land may be leased, with the consent of
the Band Council, for agricultural or grazing purposes, or for any
purpose that benefits the locatee (ss. 58(1)(b)). Designation of the land
is not required, although the locatee’s consent should be obtained. With
the increasing use of ss. 28(2) permits, a lease under ss. 58(1)(b) is not
commonly used for agricultural purposes.

2.16 Using ss. 58(1)(c) to Lease Band Land:

a)

The land to be leased must be either uncultivated or unused. At the
time the lease is entered into, therefore, the land should be vacant, and
not being used for farming, grazing, habitation or other purposes.

The land must be leased for agricultural or grazing purposes only;

The First Nation Council must consent to the lease. A Band Council
Resolution (BCR) or some other form of council consent must be
obtained.

The lease must be for the benefit of the First Nation.

If the Minister’s authority has not been delegated to the First Nation under
s. 60, an agricultural or grazing lease must be approved by the officer
who has delegated authority pursuant to the Delegation of Authority
Instrument under the Indian Act and related Regulations (refer to the
relevant regional delegation instrument).

217 Using ss. 58(1)(b) to Lease Locatee Land:

a)

Statutory Scheme: ss. 37(2) of the Indian Act states that, “except where
otherwise provided for in the Indian Act, land in a reserve may not be
leased until it has been designated pursuant to ss. 38(2)".

Subsection 58(1)(b) allows for the leasing of uncultivated or unused
locatee land for agricultural and grazing purposes, or for any purpose that
is for the benefit of the person in lawful possession. Designation of the
land is not required, but the consent of the Band Council is necessary.
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Statutory Scheme (continued)

b) Division of Proceeds: ss. 58(2) provides for the division of the proceeds
derived from the improvement or cultivation of land under a ss. 58(1)(b)
lease. A rent agreed upon between the two parties is to be paid to the
individual in possession. The remainder of the proceeds, if any, are to be
paid to the credit of the First Nation. Because the Indian Act does not
specify how the proceeds of locatee leases pursuant to ss. 58(3) are to be
divided, the department should advise the locatee of the implications of
proceeding by way of a ss. 58(1)(b) lease. Refer to Directive 7-3:

Locatee Leases.

c) Improvements During the Lease: If the lessee makes improvements to
the land during the term of the lease, it is possible that the value of the
improvements may be deducted from the rent paid to the locatee. This
recognizes that the locatee will retain the benefits of the improvements
after the lease has ended.

d) Consent of the First Nation and Locatee: The Indian Act requires that
a lease of land under ss. 58(1)(b) must have the consent of the
Band Council, and ss 58(2) provides that the First Nation receive a share
of the proceeds of the lease. A BCR approving a lease under ss.
58(1)(b) should be obtained from the Band Council prior to execution of
the lease. Although not specifically required by the Indian Act, the
locatee’s consent should be obtained in writing.
Note:
Changes to executed leases must be done by way of an executed
modification of lease agreement and must include the locatee’s consent in
writing.

e) Approval by the Department: If the Minister’s authority has not been
delegated to the First Nation under s. 60, leases authorized by
ss. 58(1)(b) must be approved by the departmental officials authorized by
the Delegation of Authority Instrument under the Indian Act and related
Regulations (refer to the relevant regional delegation instrument).

2.18 The Use of Standard Documents: Approved standard documents, available
regionally or from headquarters, are the basis of all leases. Standard
documents simplify drafting, allow a faster approval process, help national
training programs and produce standardized lease documents for registration
purposes. Approved standard documents can subsequently be tailored to the
needs of specific situations. Any significant changes should be brought to the
attention of Headquarters policy advisors. However, the control of the drafting
of these documents rests with the Lands Officer. Changes should always be
made in redline and strikeout so that all parties are clear on the language and
are clear on the changes from the precedent.
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2.19

2.191

2.19.2

2.19.3

Negotiating Leases

What is Negotiable: Following basic guidelines, the parties must negotiate
key elements in every lease. These elements include the name of the lessee,
the rent, the term of the lease, and the proposed use of the land.

Mandatory Terms: Besides the negotiable items such as rent and term,
legislation and departmental policy impose many terms and conditions to be
contained in leases of reserve land. These mandatory terms which are
contained within approved standard lease forms, deal with most of the
standard terms such as insurance, tenant improvements, and construction
standards, and are therefore usually not negotiable. Some terms, however,
may be unique to each lease, and therefore should be discussed internally
before the best course of action can be chosen.

Role of the Lands Officer: It is the obligation of the Lands Officer to ensure
that the department's policy requirements for preparing, executing and
registering leases are met.

The First Nation may call upon the Lands Officer to assist in the negotiations
with the proposed lessee on the non-mandatory terms of leases. In the
interests of fair negotiation, the proposed lessee and any other interested
parties should be advised at an early date that the applicable standard lease
document will form the basis for the lease. Therefore, the basic terms and
conditions of the lease should be conditionally negotiated and inserted into the
precedent lease by the Lands Officer. Any changes proposed by a potential
lessee or First Nation should be highlighted with redline/strike-out for clarity of
the negotiations. Among the terms which should be negotiated at an early
stage are:

a) The proposed use of the land (such as commercial, residential,
recreational or agricultural) and the specific development or activity
planned, should be clearly agreed upon. For example, the commercial
uses of the land might encompass a retail store, a gas station or a hot dog
wagon, and the particular use should be clearly explained.

b) the proposed term of the lease.

c) the legal description of the land to be leased: See Schedule A of the
Framework Agreement between Lands and Trust Services Department of
Indian Affairs and Northern Development and Legal Surveys Division,
Earth Sciences Sector Natural Resources Canada as amended from time
to time.
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Role of the Lands Officer (continued)

2.20

2.21

d) the proposed rent (based on an independent appraisal provided by the
proposed lessee and reviewed by Public Works & Government Services
Canada if required).

Notes:

1. Where a s. 53/60 delegation has been made, the First Nation’s land
manager, employed by the First Nation, handles lease negotiations.

2. The originator of a lease document is always the Lands Officer, or a
First Nation with section 53/60 delegation. The Lands Officer should
never accept a draft lease from a proponent as a precedent, or
starting point of negotiations. Further, any amendments during
negotiations must be done by the Lands Officer and NOT the
proponent or their legal counsel.

Transferring the Interest in a Lease: Unless prohibited by the lease or the
terms of a designation, lessees may, with ministerial approval, mortgage,
assign, or sublet their leasehold interest. To effectively control the
management of reserve land, it is in the interest of First Nations to be able to
restrict the transfer of leases, particularly long-term leases to commercial
operators. Because they will govern the rights of transfer of a leasehold
interest, the lease terms relating to transfer should be carefully reviewed.
Where appropriate, amendments to existing leases should be considered.
Refer to Directive 7-5: Assignments, Sub-leases and Mortgages for more
information on the policies and procedures involved in transferring leases.

Cancelling a Lease: There are circumstances in which cancelling a lease
before the end of its term becomes necessary, such as failure by a lessee to
remedy a default of the lease, including the non-payment of rent. Refer to
Directive 7-6: Cancelling Leases, for information on the policies and
procedures involved in cancelling leases. Also, refer to Chapter 8 -
Administering Leases and Permits.

12
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3. Authorities

3.1 The following provisions of the Indian Act are used for the leasing of reserve

land:

37.(2)

38.(2)

53.(1)

(b)

58.(1)

(b)

(c)

58.(2)

58.(3)

Except where this Act otherwise provides, lands
in a reserve shall not be leased nor an interest in
them granted until they have been surrendered
to Her Majesty pursuant to subsection 38(2) by
the band for whose use and benefit in common
the reserve was set apart.

A band may, conditionally or unconditionally,
designate by way of a surrender to Her Majesty
that is not absolute, any right or interest of the
band and its members in all or part of a reserve,
for the purpose of its being leased or a right or
interest therein being granted.

The Minister or a person appointed by the Minister for
the purpose may, in accordance with this Act and the

terms of the absolute surrender or designation, as the
case may be...

manage, lease, or carry out any other transaction affecting
designated lands.

Where land in a reserve is uncultivated or
unused, the Minister may, with the consent of
the council of the band,...

where the land is in the lawful possession of any individual,
grant a lease of that land for agricultural or grazing
purposes or for any purpose that is for the benefit of the
person in possession of the land;

where the land is not in the lawful possession of any
individual, grant for the benefit of the band a lease of that
land for agricultural or grazing purposes.

Out of the proceeds derived from the improvement or
cultivation of lands pursuant to paragraph (1)(b), a
reasonable rent shall be paid to the individual in lawful
possession of the lands or any part thereof, and the
remainder of the proceeds shall be placed to the credit of
the band, but ifimprovements are made on the lands
occupied by an individual, the Minister may deduct the
value of the improvements from the rent payable to the
individual under this subsection.

The Minister may lease for the benefit of any Indian, on
application of that Indian for that purpose, the land of which
the Indian is lawfully in possession without the land being
designated.

January 2003
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DIRECTIVE 7-1

Leasing Reserve Land - An Overview

Authorities (continued)

59. The Minister may, with the consent of the council of a band,

(a) reduce or adjust the amount payable to Her
Majesty in respect of a transaction affecting
absolutely surrendered lands, designated lands
or other lands in a reserve or the rate of interest
payable thereon; ...

4. References
4.1 For more information, refer to:
a) Chapter 12 of this Manual for environmental considerations.
b) Indian Lands Registration Manual
c) Schedule A of the Framework Agreement between Lands and Trust
Services Department of Indian Affairs and Northern Development and
Legal Surveys Division, Earth Sciences Sector Natural Resources Canada
as amended from time to time.
d) Forestry Management Manual
e) Delegation of Authority Instrument for your Region
f)  Canada Lands Survey Act
14 January 2003
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1.1

2.1

2.2

2.3

Directive 7-2
Leasing Reserve Lands Using Designation

Purpose

This directive explains how to lease unallotted reserve lands that have been
designated. The authority for leasing designated land can be found in ss. 53(1)
of the Indian Act. This directive gives information and guidance about:

a) Policy: The principles and requirements which underlie the use of
ss. 53(1).

b) Process: The steps and procedures involved in using ss. 53(1) to lease
unallotted band land.

General

Before Reading This Directive: Review Directive 7-1: Leasing Reserve
Land-An Overview, which will serve as a roadmap for navigating within
Chapter 7. Directive 7-1 discusses the legal framework underlying leases, and
offers an overview of the leasing mechanisms under the Indian Act. Refer also
to Chapter 2 - Transaction Guide and to Chapter 5 - Designations and
Surrenders.

How the /ndian Act Works: Three key sections of the Indian Act authorize the
designation and leasing of reserve lands. Sub-section 37(2) states that, except
where otherwise provided for in the Indian Act, lands in a reserve may not be
leased until they have been designated pursuant to ss. 38(2). Sub-section
38(2) permits a First Nation to designate its rights or interest in reserve lands
for leasing purposes. Lastly, ss. 53(1)(b) authorizes the actual leasing of
reserve lands.

Effect of Designation: A designation is deemed to confer all the rights that
are necessary to carry out its terms. Because reserve land which has been
designated remains part of the reserve, the First Nation's interest in that
land survives throughout the term of the designation.
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2.4

241

2.4.2

243

Negotiating Leases

What is Negotiable: Following basic guidelines, the parties must negotiate
key elements in every lease. These elements include the name of the lessee,
the rent, the term of the lease, and the proposed use of the land.

Mandatory Terms: Besides the negotiable items such as rent and term,
legislation and departmental policy impose many terms and conditions to be
contained in leases of reserve land. These mandatory terms are contained
within our precedent lease forms which deal with most of the standard terms
such as insurance, tenant improvements, and construction standards, which
are usually not negotiable. Some terms, however, may be unique to each
lease, and therefore should be discussed internally before the best course of
action can be chosen.

Role of the Lands Officer: It is the obligation of Lands Officers to ensure that
the department's policy requirements for preparing, executing and registering
leases are met.

The First Nation may call upon the Lands Officer to assist in the negotiations
with the proposed lessee on the non-mandatory terms of leases. In the
interests of fair negotiation, the proposed lessee and any other interested
parties should be advised at an early date that the applicable standard lease
document will form the basis for the lease. Therefore, the basic terms and
conditions of the lease should be conditionally negotiated and inserted into the
standard lease by the Lands Officer. Any proposed changes by a potential
lessee or First Nation should be highlighted with redline/strike-out for clarity of
the negotiations Among the terms which should be negotiated at an early
stage are:

a) The proposed use of the land (such as commercial, residential,
recreational or agricultural) and the specific development or activity
planned, should be clearly agreed upon. For example, the commercial
uses of the land might encompass a retail store, a gas station or a hot dog
wagon, and the particular use should be clearly explained.

b) the proposed term of the lease.

c) the legal description of the land to be leased Note: a Registration Plan
or CLSR Survey is required for most leases. (see Schedule A of the
Framework Agreement between Lands and Trust Services Department of
Indian Affairs and Northern Development and Legal Surveys Division,
Earth Sciences Sector Natural Resources Canada as amended from time
to time).

16
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DIRECTIVE 7-2 Leasing Reserve Lands Using Designation

d) the proposed rent (based on an independent appraisal provided by the
proposed lessee and reviewed by Public Works & Government Services
Canada when required).

Note: Where a ss. 53(1) delegation has been made, the First Nation’s
Land Manager, employed by the First Nation, handles lease
negotiations.

244 Guidelines for Commercial, Recreational and Agricultural Leases: For
information on the form, content and negotiation of commercial, recreational
and agricultural leases, refer to Directive 7-4: General Guidelines for Drafting
Leases and to the specific guidelines attached to Directive 7-4 as Annexes A
through D.

3. Authorities

3.1 The following provisions of the Indian Act are used for the leasing of
designated land:

37.(2) Except where this Act otherwise provides, lands in a reserve shall
not be leased nor an interest in them granted until they have been
surrendered to Her Majesty pursuant to subsection 38(2) by the
band for whose use and benefit in common the reserve was set
apart. ...

38.(2) A band may, conditionally or unconditionally, designate by way of a
surrender to Her Majesty that is not absolute, any right or interest of
the band and its members in all or part of a reserve, for the purpose
of its being leased or a right or interest therein being granted. ...

53.(1) The Minister or a person appointed by the Minister for the purpose
may, in accordance with this Act and the terms of the absolute
surrender or designation, as the case may be,

(a) manage or sell absolutely surrendered lands; or

(b) manage, lease or carry out any other transaction affecting
designated lands.
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4.1

4.2

4.3

4.3.1

4.3.2

Policy

When to Choose a Designation: Use a designation to lease unallotted
reserve land to non-members of the First Nation, for commercial and
residential development. In this context, "non-member" would include a
corporation owned and beneficially controlled by a First Nation, which is not
legally considered to have First Nation status, even if all of its shareholders are
First Nation members. However, a First Nation member can lease
designated land.

When a Designation Is Not Appropriate: Usually, a designation will offer the
best route to setting up an effective leasing scheme for unallotted land. In
some situations the designation and leasing of land are not recommended.
The process of designating land is time-consuming and often complex. If the
leasing objective can be as effectively achieved through a less complicated
procedure, use that procedure. For example, if uncultivated or unused land is
to be used for short term agricultural purposes, a permit under ss. 28(2) or a
lease under ss. 58(1)(c) offer simpler, and equally effective approaches. In
such a situation, use ss. 28(2) or ss. 58(1)(c) instead of the more cumbersome
ss. 53(1). Also, if the land to be leased is allotted, and if it is intended that it
should remain so, leasing by way of designation should not be used, as the
designation will extinguish the individual interest. In that situation, use a
locatee lease (see Directive 7-3).

Leasing Guidelines for Designated Land: Specific policy guidelines apply to
all leases of designated land, whether those leases are for agricultural,
commercial or residential/recreational purposes. Those policies are set out
below, and following these guidelines is very important. For information on the
form, content and negotiation of commercial, residential/recreational and
agricultural leases, refer to Directive 7-4: General Guidelines for Drafting
Leases, and the annexes attached to that directive. The policy guidelines
applicable to all leases of designated land are:

Application for Use of Land: An "Application for Use of Land within an Indian
Reserve" must be completed in detail for every lease proposal. This form must
include all the information necessary to successfully draft the lease, and all the
special terms which the parties have agreed upon.

The Status of Designated Land Must be Clear: In the interest of good land
management practice, the Lands Officer must complete a Land Status Report
to clearly determine the status of the land being designated well before any
leasing agreement is finalized, and certainly before it is executed. While the
land may be in the process of being designated for this lease, it should not be
in the process of being designated for another purpose, or be in the process of
being surrendered or allotted.

18
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4.3.3

4.3.4

4.3.5

4.3.6

4.3.7

The Lease Must Comply with the terms of the Designation: Most modern
day designations provide specific terms relating to how the land must be used,
and may set out conditions which will apply to the lease. Any lease of
designated land must strictly follow the terms of the designation. It is
recommended that existing out-dated surrenders for general leasing
purposes (ie. no specific purpose) be revoked and then re-designated to
ensure informed community consent of a proposed lease. The qualification is
that no interests must have been granted pursuant to the surrender for lease,
and the First Nation council must be willing to replace the surrender.

Length of the Lease: A lease of designated lands cannot extend beyond
the date of termination of the designation. If the term of the lease extends
to the last day of the term of the designation, the lease must state that it will
lapse on the last day of the term of the lease, without any further notice by the
lessor.

Rent: As arule, the leasing of designated land is intended to produce an
appropriate economic return to the First Nation. Every designation requires
that a fair market rent be obtained from the lessee whether or not stated, and if
the First Nation has requested less than fair market rent, the designation must
explicitly reflect that request. Fair market rent must therefore be charged in
every lease unless the terms of the designation specifically provide
otherwise. The designation must also clearly specify if the lessee will be
permitted to pay less than fair market rent. There must be a provision for a
review of the rent at least every five years.

Rent Charged to First Nation Corporations: Sometimes, a First Nation
corporation that is leasing designated land may receive special terms as
part of an overall economic strategy that benefits the First Nation. An example
of such a benefit is reduced or nominal rent.

Reduced Rent: Where reduced rent is to be charged, the designation should
specify the First Nation corporation and provide for the reduced rent. The
designation documentation should include the following:

1. approval of the reduced rent by the band membership and
acknowledgment as to what the fair market rent should be.

2. acknowledgement that the profits and/or benefits from the enterprise will
accrue to First Nation members, either through the First Nation
corporation’s Articles of Incorporation, or through the lease terms.

3. aprovision in the lease for fair market rent to kick in should the
First Nation corporation lose their controlling interest.
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4.4

4.5

4.6

4.7

The Department of Justice must be consulted when a reduced rent lease
is proposed to a First Nation corporation. As well, the First Nation
corporation and the First Nation council, as lessee, should each seek
independent legal advice with respect to the lease.

Lease Recitals: The recitals (the introductory portion appearing before the
main body) of every lease of designated land must contain certain information
about the designation which authorizes it. At a minimum, the recitals should
state:

a) The date and Privy Council number of the designation
Order-in-Council.

b) The Indian Land Registry Number of the designation
Order-in-Council, if available.

c) The expiry date of the designation.

Environmental Assessment. \Whenever parties enter into a lease, an
environmental assessment must be conducted according to the requirements
of the Canadian Environmental Assessment Act. Refer to Chapter 12 of this
manual for the policy and procedures for environmental assessments.

Authorizing the Lease of Designated Land: Reserve band land must be
designated before it can be leased pursuant to ss. 53(1)(b). Once a
designation has been made, the lease of that designated land may be
authorized by the appropriate departmental officials or by the First Nation
members who have been appointed under ss. 53(1). Consult the current
Delegation of Authority Instrument under the Indian Act and Related
Regulations (refer to the appropriate regional delegation instrument) to
determine which departmental officers are authorized to approve and sign
leases of designated land.

Delegation to the First Nation: Under ss. 53(1), the Minister may delegate to
anyone, including First Nations, the power to manage or lease designated
lands. Technically, the word "person" in ss. 53(1) prevents the delegation of
this authority to a First Nation as such, because it is not a person. The
appointment must therefore refer by name to specific individuals or to positions
such as the "Chief and Councillors from time to time.” Where the Minister has
made this delegation, the First Nation approves leases affecting designated
land, subject to certain conditions and the terms of the delegation instrument.
For more information on delegation under ss. 53(1), and the general
requirements that must be met, refer to Chapter 11 - Land Management
Devolution.

20

January 2003



DIRECTIVE 7-2 Leasing Reserve Lands Using Designation

4.8

5.1

5.2

5.3

54

5.5

Conditions of Approval: The approval of leases of designated land under
delegated ss. 53(1) authority is subject to the following minimum conditions:

a) Band Council: Before a lease may be executed, the Band Council must
consent to the lease by way of BCR or some other form of written council
consent.

b) Approval of the Form of Lease: The department must approve the form
of the lease, and any unusual terms. Leases more than five years in
duration, including those providing for nominal rent, must contain a rent
review clause. Regions have several standard lease agreements, such as
a commercial lease and a cottage lease, which will help in this regard.

c) Section 53 Delegations: Approval of leases by the First Nation is
subject to the terms, conditions and restrictions contained in the
ministerial letter delegating authority to the Band Council under s. 53(1).

Process

This section summarizes the process for leasing band reserve land under
ss. 53(1) of the Indian Act. This directive includes a comprehensive checklist
which is attached as Annex A.

First Nations exercising delegated authority under ss. 53(1) are responsible for
following the same steps taken by the Lands Officer, as identified in the
checklist.

Application for Use of Land: At the earliest opportunity, an "Application for
Use of Land Within an Indian Reserve" must be fully completed and placed on
file. The steps to take to complete the application are set out below. A copy of
the application is attached to this directive as Annex B.

Obtain Information from the Proposed Lessee: The proposed lessee must
complete Part 1 of the "Application for Use of Land Within an Indian Reserve.”
This will provide basic information on the lessee, identify the land to be leased,
set out its proposed use, and authorize a credit investigation if required.

Determine Best Mechanism for the Purpose: If the intended use is short
term agricultural or grazing, and the land has not been already designated,
issue a permit under ss. 28(2) or a lease under ss. 58(1)(c). If the intended
use is commercial, residential, or long-term agricultural - ie: for a term more
than 10 years - issue a lease of designated land under ss. 53(1). Refer to
Directive 2-2: Transactions and Choosing Authorities, for further guidelines on
choosing the best authorities.
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5.6

5.7

5.8

5.9

5.10

Prepare an Environmental Screening Report: The appropriate
departmental/First Nation officer must prepare an environmental screening
report setting out the results of the environmental assessment. Refer to
Chapter 12 of this manual for information on the policy and procedures for
conducting the environmental assessment and preparing the screening report.

Verify the Status of Land: Confirm that the land to be leased is in fact band
reserve land (unallotted), and not otherwise encumbered. Complete a

Land Status Report (see Annex B), which requires a thorough search in the
Indian Lands Registry to determine: the status of the land; whether the land
has been designated under ss. 38(2); and whether any encumbrances affect
the land.

Confirm the Legal Description and Arrange for a Survey, if required: The
Lands Officer should confirm that an adequate legal description of the land
exists that identifies it beyond any reasonable doubt. Refer to Schedule A of
the Framework Agreement between the Department of Indian Affairs and
Northern Development and Legal Surveys Division, Earth Sciences Sector
Natural Resources Canada as amended from time to time. If the lease is for a
term greater than 10 years, a survey may be required, providing that a survey
does not already exist. The preparation of any survey required in this regard
and all associated costs are the responsibility of the lessee (proponent).

Conduct a Credit Investigation if required: A thorough credit investigation of
the proposed lessee should be conducted following regional guidelines, at the
lessee’s expense. It should be confirmed that the lessee has sufficient means
to pay the agreed upon rent, and any related guarantees. Credit checks can
be obtained through the local Credit Bureau. The lessee’s name, address, and
other available information are provided to the credit agency, which will search
its records for information on the lessee’s financial status and credit history.
Refer to regional guidelines for further assistance in determining how to carry
out the credit check.

Check corporate status: Where the lessee is a corporation, verify its
corporate standing and the names of its current signing officers by searching
the relevant corporate registry. The lessee must pay any costs associated with
this investigation.

22
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5.11

5.12

5.13

5.14

Negotiate the Lease Terms: The basic terms and conditions of the lease,
except those which are mandated by legislation or departmental policy, or
dictated by the terms of the designation, should be conditionally negotiated by
or for the Band Council, with the assistance of the Lands Officer. The lessee
should be provided with a copy of the standard lease or the departmentally
approved equivalent applicable to the proposed use which incorporates
clauses that would protect the Crown and First Nation during the term of the
lease.

Site Inspection of the Land: The appropriate departmental office, or the
appropriate First Nation lands staff, should inspect the land, and report the
results in Part 2 of the "Application for Use of Land Within an Indian Reserve.”
The inspection should address matters such as:

a) Access to the land by road or other means, and the services (such as
water, sewer and power) available.

b) General land description and topography, confirming that the proposed
site will accommodate the proposed use.

Designation: If the land is to be leased under ss. 53(1)(b), and it has not yet
been designated, then designation of the land must take place before any
lease agreement is executed. For large, complex leases, or where the lease
includes special terms, those terms must be negotiated in advance and
provided for in the designation. If available, attach a draft of the lease to the
designation for large developments. Refer to Chapter 5 - Designations and
Surrenders, for further guidance.

Assess the Lease: The Lands Officer should conduct an assessment of the
proposed lease. Following the assessment of the lease, the Lands Officer
should forward any concerns relating to the proposed lease to the Band
Council. The assessment should consider, among other matters:

a) the adequacy of the rent (based on an independent appraisal, provided
by the proposed lessee, and reviewed if necessary by Public Works and
Government Services Canada).

b) the term (refer to Directive 7-4: General Guidelines for Drafting Leases).

c) the proposed use of the land (taking into consideration the “Part 2: Land
Inspection” of the "Application for Use of Land Within an Indian Reserve”).

d) whether all terms and conditions required by departmental policy have
been included.
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Assess the Lease (continued)

e) the suitability of all non-standard clauses appearing in the lease. If
necessary, the opinion of the Department of Justice respecting specific
non-standard clauses must be obtained and in consultation with the
Lands Officer, the departmental position will be determined.

f)  the potential environmental impact of the lease (Pursuant to CEAA,
have the departmental Environmental Specialist officer review an
environmental assessment provided by the proposed lessee and prepare
the environmental screening report).

g) The review of the Development Plan, for leases which require significant
improvements and/or construction (based on a review by Public Works
and Government Services Canada).

5.15  Address Identified Problems: The Lands Officer should promptly address
any problems or shortcomings in the lease identified by the assessment, or by
the Band Council, and should request, if appropriate, that changes be made to
the lease. If necessary, the Lands Officer should seek the guidance of
departmental representatives in the regional office or at headquarters.

5.16 Execution of the Lease: It is suggested that 4 original leases are executed -
one for the Indian Land Registry, the lessee, the First Nation, and the
departmental file. The Lease should be executed in the following order:

a) First, the First Nation consents (BCR).
b) Second, the Lessee executes.
c) Finally, the Minister’s delegated authority executes.

Note:

If the First Nation is exercising delegated powers pursuant to ss. 53(1), consult
the current Delegation of Authority Instrument under the Indian Act and Related
Regulations (refer to the relevant regional delegation instrument).

5.17  Registration of the Lease: The Lands Officer sends the fully executed lease,
with supporting documentation, to the Indian Lands Registry in Ottawa for
registration. Refer to the Indian Lands Registration Manual to ensure that the
lease document meets all the requirements for registration.
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6. References
6.1 For more information, refer to:

a) Chapter 12 of this manual for more information on Environmental
considerations.

b) Indian Lands Registration Manual

c) Schedule A of the Framework Agreement between Lands and
Trust Services Department of Indian Affairs and Northern
Development and Legal Surveys Division, Earth Sciences Sector
Natural Resources Canada, as amended from time to time.
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Checklist for Leases on Designated Land

The Lands Officer, or, for ss. 53(1) First Nations, the delegated authority, should take
the following steps:

1 Obtain a fully completed "Application for Use of Land Within an Indian
Reserve" from the proposed lessee.

Ensure the proposed lessee has fully completed Part | of "Application
2 for Use of Land Within an Indian Reserve" and has authorized credit
investigation;

3 Confirm that designation and lease under ss. 53(1) is the appropriate
mechanism.

4 Pursuant to CEAA, have the departmental Environmental Specialist
officer review environmental assessment provided by the proposed
lessee and prepare the environmental screening report.

5 Verify land status and complete a Land Status Report, to determine:
i) the status of the land.

i)  whether the land has been designated pursuant to
ss. 38(2).

iii) whether there are any encumbrances affecting the land.
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6 Confirm that an adequate legal description exists:

i) iflease is for aterm of 10 years or less, it can be
described as a textual reference, however a Registration
Plan is recommended. Refer to Schedule A of the
Framework Agreement between Lands and Trust
Services Department of Indian Affairs and Northern
Development and Legal Surveys Division, Earth
Sciences Sector Natural Resources Canada as
amended from time to time

ii) if lease is for a term of between 10 to 25 years, is there
a Registration Plan?

iii) if lease is for a term of between 25 to 49 years, is there
a Registration Plan or a CLSR Plan?

iv) if lease is for a term in excess of 49 years, is there a
CLSR Plan?

7 Conduct credit investigation.

8 Conduct corporate status check.

9 Negotiate the basic terms of the lease and incorporate these clauses
into the standard lease or departmentally approved equivalent:

i)  provide lessee with draft copy of the lease; and,
i)  with the assistance of Public Works and Government

Services Canada, if required, determine whether
personal guarantees or performance bonds are required.
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10 | Arrange for conduct of site inspection of land. Confirm:
i)  access to the land by road or other mean.
ii) the services (water, sewer and power) available.

iii) general land description and topography, confirming that
the proposed site matches the land description.

iv)  See Iltem 14 - Assessment of lease.

11 | Complete Land Inspection portion (i.e. Part 2) of the "Application for
Use of Land Within an Indian Reserve".

12 | Ensure proper designation is in place, or complete the designation
(see Chapter 5 for details).

13 | Confirm lease terms are consistent with the terms of designation.

January 2003 31



Process Checklist DIRECTIVE 7-2: ANNEX A

14 | Conduct an assessment of the lease, including:

a) the adequacy of the rent (based on an independent
appraisal, provided by the proposed lessee, and
reviewed if necessary by Public Works and Government
Services Canada);

b) the term (refer to Directive 7-4: General Guidelines for
Drafting Leases);

c) the proposed use of the land (taking into consideration
“Part 2: Land Inspection” of the "Application for Use of
Land Within an Indian Reserve”);

d) whether all terms and conditions required by the
designation and/or the departmental policy have been
included (based on standard lease document);

e) the suitability of all non-standard clauses appearing in
the lease. If necessary, the opinion of the Department
of Justice respecting specific non-standard clauses must
be obtained and in consultation with the Lands Officer,
the departmental position will be determined;

f)  the potential environmental impact of the lease
(Pursuant to CEAA, have the departmental
Environmental Specialist officer review an environmental
assessment provided by the proposed lessee and
prepare the environmental screening report)

g) Review the Development Plan, on leases which require
significant improvements and/or construction (based on
a review by Public Works and Government Services
Canada).
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15 | Review the lease before execution to ensure that all standard terms
and requirements are present, including the following terms and
conditions:

i) The full formal name and address of the lessee and if the
lease is a company, the following statement:

the name of the company, stated as in the Certificate of
Incorporation/Letters Patent

the jurisdiction of incorporation

the address of the head office

authorization to enter into land transactions

ii) Specify the applicable authority under the Indian Act,

iii) A full and identifiable land description, including identification
of any existing easements or other encumbrances;

iv) The amount and period of rental payments, including:
a) the date on which payment is due;

b) ifrentis to be a percentage of another quantity, the
agreed method of calculation;

c) whether the rentis it to be reviewed at least every five
years;

d) a mechanism for determining the rent in the event the
parties fail to agree; and

e) a mechanism for adjusting a nominal rent to fair market
rent upon the assignment of a band corporation lease to
non-band lessee.
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15

v)

Vi)

vii)

viii)

Xi)

xii)

xiii)

Xiv)

Clearly defined acceptable uses of the demised lands;
The standards to be followed specifically in respect of:
a) construction and safety;

b) health; and

c) property maintenance.

Any performance requirements;

Any fencing requirements;

Environmental provisions, such as waste or rubbish
contamination, compliance with environmental standards,
environmental assessments and mitigation, environmental
protection, no contaminants or hazardous substances,

mitigation of environmental impacts, etc.;

Whether issues of dangerous objects, noxious weeds, etc. have
been addressed;

Any provisions for cancellation of the lease for specified reasons;

Provision for ownership of improvements at the end of the lease,
and who is to decide or quantify;

Provision of insurance at lessee's expense for:
a) fire;

b) public liability; and

C) crops.

Indemnification of Her Majesty from all claims, damages,
costs, etc.

34
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15 | xv) Whether lessee undertakes to pay all taxes, levies, or other
charges;

XVi) Whether lessee covenanted to comply with all applicable
laws, including First Nation bylaws;

XVii) Whether the Crown reserved the mineral rights in, upon or
under the demised lands;

xviii)  Whether the lessee is given the right to hold, use and occupy
the premises without interference so long as rents are paid
and covenants complied with;

XiX) Whether the lease has been duly executed by the lessee and
Affidavits of Execution or corporate seals have been
provided;

XX) If the lease is in the nature of a headlease,

a) whether it is mandatory to register all sub-leases in the
Indian Lands Registry.

b) whether the sub-lessee is responsible for a CEAA
assessment.

XXi) If the lease is assignable,

a) provision for the payment of a fee upon assignment of
the lease;

b) whether the provision stipulates that the fee must be a
true reflection of expenses incurred in connection with
the assignment; and

c) provision that the lessee may not assign or transfer the
lease without Her Majesty's consent.

XXii) Provision that upon bankruptcy or receivership of lessee, Her
Majesty may terminate;
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15 | xxiii)  Provision that Her Majesty's or other applicable authorities’
representative may enter to view and inspect premises;

xxiv)  Where, in Her Majesty's opinion, a nuisance exists, the
lessee may be ordered to abate and pay costs thereof;

XXV) Upon expiry of the lease, the lessee shall peaceably
surrender possession to Her Majesty;

xxvi)  Where the lease contemplates major commercial, industrial
or residential development, the following terms should
appear:

a) Improvements will revert to the lessor, or if not, evidence
on file that this condition has been expressly waived.

b) An acceptable development plan has been submitted to
the Minister prior to granting of lease.

c) Security, in the form of a performance bond, should be
obtained to guarantee completion of the development.

xxvii)  Arrange for 4 original lease documents to be executed. One
each for the Indian Land Registry, the lessee, the First
Nation, and the departmental file.

The Lease should be executed in the following order:
a) First, the First Nation consents (BCR);

b) Second, the Lessee executes;
c) Finally, the Minister’s delegated authority executes.

Note: If the First Nation is exercising delegated powers
pursuant to ss. 53(1), consult the current
Delegation of Authority Instrument under the
Indian Act and Related Regulations (refer to the
relevant regional delegation instrument); and

XXiX) Register the lease in the Indian Lands Registry.
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DIRECTIVE 7-2: ANNEX B

Application for Use of Land

PART 1
1.

9.

Property applied for (to be completed by applicant)

1.

Annex B

Example of an Application for Use of

Land within an Indian Reserve

(To be completed by the Applicant)

Name in full:

Company name:

Address:

Company Number

Telephone Number: (Res.)

(Bus.)

Directors & officers
of the company:

Applicant’s occupation:

Employer’s name:

Address:

Number of years with employer:

Band:

Reserve:

Purpose(s)

(Residential, cottage, commercial, industrial, agricultural, R/W, etc.)

Description of Land:

(Attach appropriate plan or survey. Provide sufficient detail to identify

location.)

January 2003
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Basic Proposed Terms of Lease (to be completed by applicant)

1.

2.

3.

Proposed Commencement Date:

Proposed Duration:

Independent Appraisal completed by:
Pending
Proposed Rent Offered:

WE HEREBY CONSENT TO HAVING THE DEPARTMENT OF INDIAN AFFAIRS
CONDUCT OR CAUSE TO BE CONDUCTED A PERSONAL CREDIT

INVESTIGATION.

Dated at this

day of 20

WITNESS APPLICANT

WITNESS CO-APPLICANT

40 January 2003



DIRECTIVE 7-2: ANNEX B Application for Use of Land

PART 2 LAND INSPECTION

(To be completed by the appropriate departmental officer)

1. Description of site:

(General location, proximity to water frontage, river, etc.)
2. Topography:

(Soil, ground cover, etc.)

Access to public road:

Distance to nearest community:
Available services:

Water

Sewer

Power

Natural gas
Telephone
Garbage collection
Other (specify)

6. Present use:

7. Comments:

Name, Title Signature Date
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PART 3 LAND STATUS REPORT

Reserve Name: No.: First Nation:

Proposed Purpose (check box):

o Band land Lease | Permit

a Locatee land Lease a Designation

a Easement a Section 35 Transfer
a Other: (specify)

Legal Description_(attach copy of plan and/or NRCAN letter of description to Land Status Report):

Lands: Lot Block Plan No. (RS/CLSR)

Textual Description:

Status of Land (check box (es) if applicable):
a Band Land (not designated or Surrendered); or,
| Designated Land; or

o Locatee Land.

If Designated Land, Complete the following (attach copy of designation to Land Status Report):

Number Order-in-Council: P.C -

Date of Order-in-Council:

ILR Registration No:

Term or Period of Designation: From (m/dly) To (m/dly)

Purpose(s) of Designation:

Conditions of Designation:
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If Locatee Land, Complete the following: (attach copy of documentation, including Parcel Abstractto Land

Status Report):

Locatee: -
Last name First name Band No.
Address:
Street City Postal Code
Locatee's phone no.: (h) (w) (cell)

Lawfully Held by:(check box)

| CP - ILR Registration No: ;or,
| NE - ILR Registration No: ;or,
| NETI - ILR Registration No: ;or,
| Cardex - ILR Registration No: ;or,

Encumbrances (attach documentation, including Reserve General Abstract, to Land Status Report):

List of registered instruments which may affect this parcel: (check box)

a Lease - ILR Registration No: ;or,
a Permit - ILR Registration No: ;or,
a Surrender - ILR Registration No: ;or,
a Easement - ILR Registration No: ;or,
a Section 35 - ILR Registration No: ;or,
a Cardex: - ILR Registration No: ;or,
a - ILR Registration No: ;or,
a - ILR Registration No: ;or,

Comments and/or matters to be dealt with:

| have reviewed the proposed land transaction and have searched the Indian Lands Registry
records relating to the parcels affected by this transaction. According to these records, the
proposed transaction: (check box)

a will not cause a conflict with existing registered interests;
a will cause a conflict with existing registered interest as identified herein, and must be
dealt with as per comments above.

Name, Title Signature Date
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Band Council RESOLUTION AND CONSENT

(Sample wording)

The Council of the Band do hereby resolve and consent to the granting of a
(lease,permit) by the Minister of Indian Affairs and Northern Development of the lands as
described in Schedule "A" attached, for a term of years, for the benefit of (band, locatee) under terms

and conditions as described in Schedule "A" attached.

(Chief)
(Councillor) (Councillor)
(Councillor) (Councillor)
(Councillor) (Councillor)

A quorum for this band consists of

Dated at this
day of 20
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Locatee Leases DIRECTIVE 7-3

1.1

2.1

2.2

Directive 7-3
Locatee Leases

Purpose

This directive explains how to lease allotted (“locatee lands”) reserve lands
under ss. 58(3) of the Indian Act, at the request of the locatee. This directive
gives information and guidance with respect to:

a) Policy: The principles and requirements which underlie the use of
ss. 58(3);

b) Process: The steps and procedures involved in using ss. 58(3) to lease
Locatee land.

General

Before Reading This Directive: Review Directive 7-1: Leasing Reserve
Land - An Overview, which will serve as a roadmap for navigating within
Chapter 7. Directive 7-1 discusses the legal framework underlying leases, and
offers an overview of the leasing mechanisms under the Indian Act. It also
contains helpful definitions of terminology that will be found throughout this
chapter.

Leasing Locatee Land Generally: Locatee lands are reserve lands which the
Band Council has validly allotted under the Indian Act, possession of which is
generally evidenced by a Certificate of Possession (CP). The authority for the
leasing of locatee land is found in the following sections of the Indian Act:

a) Under ss. 58(1)(b) of the Act, uncultivated or unused land in the
possession of an individual may be leased, with the consent of the
Band Council, for agricultural or grazing purposes or for any purpose
that is for the benefit of the person in possession. This mechanism is
rarely used today, and Lands Officers should consider, where appropriate,
the use of ss. 58(3) leases or ss. 28(2) permits. Refer to Directive 7-1,
paragraphs 16 and 18, for further information on leasing allotted land
under ss. 58(1)(b).
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DIRECTIVE 7-3 Locatee Leases

2.3

2.4

2.5

2.6

2.6.1

b) Under ss. 58(3) a locatee can apply to the Minister to lease all or part of
the land in the locatee's possession without the land being designated.
This type of lease is commonly called a "locatee lease", and it is the most
common method used to lease allotted land.

How the Indian Act Works: Through the lease, the Crown grants to a lessee
the locatee's right to exclusive use of the land for a specified period. The
Indian Act does not require a designation. The Indian Act does not suggest
how the proceeds of the lease are to be divided, if at all. However,
departmental policies on these issues should be followed, as explained in the
policy section of this directive.

Using ss. 58(3): Locatee leases are the most common way to lease allotted
land, for several reasons. Because the time-consuming process of designation
is not required, ss. 58(3) offers a convenient vehicle to develop reserve lands
occupied by locatees. Provided that there are no band bylaws prohibiting
certain locatee lease arrangements, there is also no limit on the kind of use
that the land may be leased for, and no requirement that the lands be
uncultivated or unused. As well, unlike a designation, the lease does not
extinguish a locatee’s interest in the land.

Who Can Lease Locatee Land: Although ss. 58(3) leases are usually used
to lease locatee land to non-First Nation members, a locatee may also use
ss. 58(3) to lease locatee land to another First Nation member.

Negotiating ss. 58(3) Leases

Role of the Lands Officer: It is the obligation of Lands Officers to ensure that
the department's policy requirements for preparing, executing and registering
leases are met. The locatee may call upon the Lands Officer to assist in the
negotiations with the lessee of the non-mandatory terms of leases. In the
interests of fair negotiation, the proposed lessee and any other interested
parties should be advised at an early date that our applicable standard lease
terms and document will form the basis for the lease. Therefore, the basic
terms and conditions of the lease should be conditionally negotiated by, or for
the locatee, and inserted into the standard lease by the Lands Officer, and the
entire document should be provided to the lessee. Any proposed changes by a
potential lessee or First Nation should be highlighted with redline/strike-out for
clarity of negotiations.
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2.6.2 What is Negotiable: Following basic guidelines, the parties must negotiate
key elements in every lease. These elements include the name of the lessee,
the rent, the term of the lease, the proposed use of the land. Among the terms
which should be negotiated at an early stage are:

a) The proposed use of the land (such as commercial, residential,
recreational or agricultural) and the specific development or activity
planned, should be clearly agreed upon. For example, the commercial
uses of the land might encompass a retail store, a gas station or a hot dog
wagon, and the particular use should be unambiguously explained;

b) the proposed term of the lease;

c) the legal description of the land to be leased Note: a Registration Plan
or CLSR Survey is required for most leases. (see Schedule A of the
Framework Agreement between Lands and Trust Services Department of
Indian Affairs and Northern Development and Legal Surveys Division,
Earth Sciences Sector Natural Resources Canada as amended from time
to time);

d) the proposed rent (based on an independent appraisal provided by the
proposed lessee and approved by Public Works & Government Services
Canada).

Notes:

1. Where a ss. 53(1) delegation has been made, the First Nation’s
Land Manager, employed by the First Nation, or the delegated
authority handles lease negotiations.

2. The originator of a lease document is always the Lands Officer, or
a First Nation with ss. 53(1) delegation. The Lands Officer should
never accept a draft lease from a proponent as a precedent.

2.6.3 Mandatory Terms: Besides the negotiable items such as rent and term,
legislation and departmental policy impose many terms and conditions to be
contained in leases of reserve land. These mandatory terms cover most of our
standard terms; such as insurance, tenant improvements, and construction
standards, which are not usually negotiable. Some terms, however, are unique
to each lease, and must be discussed internally before the best course of
action can be chosen.
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2.7

3.1

41

4.2

4.3

Guidelines for Commercial, Recreational and Agricultural Leases: For
information on the form, content and negotiation of commercial, recreational
and agricultural leases, refer to Directive 7-4: General Guidelines for Drafting
Leases, and to the specific guidelines attached to Directive 7-4 as Annexes A
through D.

Authorities

The following provisions of the Indian Act are used to lease allotted land:

58.(1) Where land in a reserve is uncultivated or unused, the
Minister may, with the consent of the council of the band, . .

(b) where the land is in the lawful possession of any individual,
grant a lease of such land for agricultural or grazing
purposes or for any purpose that is for the benefit of the
person in possession; . . .

58.(3) The Minister may lease for the benefit of any Indian, on
application of that Indian for that purpose, the land of which
the Indian is lawfully in possession without the land being
designated.

Policy

The terms of a locatee lease must comply with all existing bylaws of the
First Nation.

First Nation Interest in Leases of Locatee Land: The role of the First
Nation in leasing locatee land is a function of the requirements of the Indian
Act, case law, and departmental policy. Even when the Indian Act does not
provide for First Nation involvement, policy requires that First Nations be given
input into the decision-making process.

The Indian Act does not specifically provide for any First Nation input into
locatee leases. However, the department recognizes that First Nations have
an important interest in the use and development of reserve land,
including those lands that the First Nations have allotted to their members.

The department must seek input from the Band Council, but an objection by
the Band Council does not amount to a veto of the lease. However, it is
departmental policy to give Band Councils an opportunity to express their views
on all proposed locatee leases.
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4.4 This legal duty to seek input from the Band Council can pose significant
difficulty where a First Nation which has received delegated authority from the
Minister under s. 60 objects to the lease. In such a situation the duty of the
Band Council, as the Minister's representative, is not toward the
First Nation which elected it, but toward the locatee. In such situations, the
First Nation may need to consult with DIAND to clarify its legal obligations.

5. Approving Locatee Leases With Terms Less than 49 Years

5.1 Council Feedback: The Band Council must be requested to express their
views as to conformity with First Nation land use policies, zoning or
development plans on all locatee leases with terms of 49 years or less,
including all renewal terms. In seeking Council feedback, the following points
should be kept in mind:

a) Time Deadlines: The Lands Officer should advise the Council that any
comments with respect to the lease must be received within a reasonable
time. As arule, three to four weeks is a reasonable response time. The
Council should be advised in writing of the deadline for responding, and
informed that if the department receives no response within the time
specified, then the First Nation will be presumed to have no comment to
make;

b) Bylaws: The Band Council should be asked to confirm that the proposed
lease does not contravene approved reserve land use plans or zoning
bylaws;

c) Objections: Land officers must carefully consider any objections to a
proposed lease that the Band Council may raise, and ensure that the
objections are relevant and valid.

5.2 Delegation to the First Nation: Under s. 60, the Minister may delegate to
First Nations the power to manage or lease non-designated lands in the
reserve occupied by the First Nation. Where a s. 60 delegation has been
made, that First Nation approves leases made under ss. 58(3), subject to the
conditions attached to the delegation. For more information on delegation
under s. 60, refer to Chapter 11 - Land Management Devolution.
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6.1

6.2

6.3

6.4

Approving Locatee Leases with Terms More than 49 Years

For practical purposes, a locatee lease with a very long term could be
considered a way of bypassing the surrender or designation provisions of the
Indian Act. This would be especially true if the entire rent is payable in
advance. Inrecognition of this, consent of the membership by way of a band
vote for leases more than 49 years is required.

Issues to be Considered: When First Nation electors are approving a lease
with a term in excess of 49 years, several key issues should be considered
before the vote takes place:

a) the social and cultural influence of the lease;

b) the economic impact of the lease on the First Nation;

c) the environmental consequences 