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HKGINA v. SIMON (McNair C.J.N.B.) Ill 

Mark Yeoman, for appellant. 
Charles Leger, Q.C., for respondent. • 
The judgment of the Court was delivered by 
MCNAIR C.J.N.B.:—The appellant, an Indian registered 

under the Indian Act, R.S.C. 1952, c. 149 as a member of the 
band of Micmacs residing on the Big Cove Reservation in 
Kent County, was convicted before the Magistrate for Kent 
County of a violation of the New Brunswick Fishery Regula- 
tions [P.C.1908 [1954] S.O.R. 2563] made under the Fisher- 
ies Act, R.S.C.1952, c.119. The offence consisted of setting 
a net in that portion of the Richibucto River above a line 
drawn across it from a point at or near its confluence with 
Bass River. An appeal to the Kent County Court, under Part 
XXIV of the Criminal Code relating to summary convictions, 
was dismissed. The accused now appeals to this Court 
claiming immunity on the ground of Treaty rights. 

He relies on s. 87 of tho Indian Act: “87. Subject to the 
terms of any treaty and any other Act of the Parliament of 
Canada, all laws of goneral application from time to time in 
force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws 
are inconsistent with this Act or any order, rule, regulation 
or by-law made thereunder, and except to the extent that 
such laws make provision for any matter for which provision 
is made by or under this Act.” 

As stated by Kellock J. in Francis v. The Queen, 3 D.L.R. 
(2d) 641 at p. 652, [ 1956] S.C.R. 618 at p. 631 “treaty”, as 
used in s.37. extends to and embraces Treaties with Indians 
and has no reference to Treaties in the conventional sense, 
being international agreements. 

The appellant rests his claim to immunity upon a Treaty 
found recorded in the minutes of a meeting of Council held 
at the Governor’s House in Halifax on November 22, 1752 
which had been negotiated by the Governor of Nova Scotia 
with a Tribe, so-called, of Micmac Indians. The minutes are 
on file in the Public Archives of the Province and a certi- 
fied copy was put in evidence before the Magistrate. They 
show a “Treaty and Articles of Peace and Friendship Re- 
newed” were entered into by His Excellency Peregrine 
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Robert Hopson, Esquire, Captain General and Governor in 
Chief in and over His Majesty’s Province of Nova Scotia or 
Accadie — and His Majesty’s Council, on behalf of His 
Majesty, with Major Jean Baptiste Cope, Chief Sachem of 
the Tribe of Indians inhabiting the Eastern Coast of the 
said Province, and Andrew Hadley Martin, Gabriel Martin 
and Francis Jeremiah, members and delegates of the said 
Tribe, “for themselves and the said Tribe, their heirs and 
the heirs of their heirs forever:’’ and that an order was made 
that provisions issue according to the allowance of the 
troops, for 6 months for ninety of the said Indians “being 
the computed number of that Tribe”. 

Article 1 of the Treaty will be set out in extenso later. 
Article 2 provides all transactions during the late war “shall 
on both sides be buried in oblivion with the hatchet” and 
assures to the said Indians the favour, friendship and pro- 
tection of His Majesty’s Government. By art. 3 the said 
Tribe undertake to use their utmost endeavour to bring in 
“the other Indians to renew and ratify this peace”, to make 
known any attempts or designs of other Indians or any enemy 
against His Majesty’s subjects within the Province and 
to hinder and obstruct the same to their utmost power; and, 
on behalf of the Government, aid and assistance are assured 
to the said Tribe if war is made upon them by other Indians 
refusing to ratify the peace. Article 4 reads: “It is agreed 
that the said Tribe of Indians shall not be hindered from, 
but shall have free liberty of hunting and fishing as usual”; 
and provides for a truckhouse at the River Chibenaccadie or 
other place of resort to supply the said Indians with mer- 
chandise in exchange for what they shall have to dispose 
of, if such truckhouse is thought needful; and, in the mean- 
time, the said Indians shall be at liberty to bring their 
products for sale at Halifax or any other settlement in the 
Province. Article 5 provides for certain provisions to be 
furnished half yearly “necessary for the family’s and pro- 
portionable to the number of the said Indians” and to be 
furnished also to the other Tribes that might thereafter re- 
new the peace upon the terms of the Treaty. Article 6 stipu- 
lates that there will be furnished yearly on October 1st 
presents of blankets, tobacco, powder and shot to the said 
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Indians so long as they shall continue in friendship, which 
they were to come by themselves or delegates each year to 
receive and renew their friendships and submissions. By art. 
7 the said Indians undertook to lend their efforts to save the 
lives and goods of people shipwrecked “on this coast where 
they resort” and convey them to Halifax, for which they 
would receive reward. 

The appellant contends the privileges accorded by the 
opening clause of art. 4 entitle him to fish with nets in the 
waters of the Richibucto River irrespective of any prohibi- 
tions contained in the Fisheries Act or the Regulations 
thereunder. 

In R. v. Syliboy, 50 Can. C.C. 389, [ 1929] 1 D.L.R. 307 
the accused, a Cape Breton Indian, had been charged with a 
violation of the provincial game laws in force in Nova 
Scotia. He claimed exemption by virtue of the 1752 Treaty. 
Having regard to the language of the Treaty, we are satis- 
fied with the correctness of the view taken by Patterson, 
Acting County Court Judge, that the Treaty was not made 
with the Micmac Nation or Tribe as a whole but only with a 
small group of Micmac Indians inhabiting the eastern part of 
what is now the Province of Nova Scotia with their habitat 
in or about the Shubenacndie area. This view is confirmed 
by the terms of tho Treaty proclamation approved at a meet- 
ing of Council held on November 24, 1752 which appears in 
a publication containing Nova Scotia Documents entitled 
“Nova Scotia Archives”, to which our attention was drawn. 
The proclamation recites the Treaty as made “between this 
Government and Major Jean Baptiste Cope, Chief Sachem of 
the Chibenaceadie Tribe of Mick Mack Indians, Inhabiting 
the Eastern Coast of this Province, and the Delegates of 
the said Tribe fully empowered for the purpose” and com- 
manded His Majesty’s subjects to forbear all acts of hostil- 
ity against “the aforesaid Major Jean Baptiste Cope, or His 
Tribe of Chibenaccadie Mick Mack Indians”. 

The appellant made no effort to establish any connection, 
by descent or otherwise, with the original group of Indians 
with whom tho 1752 Treaty was made. 

15-124 C.C.C. 
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Alternatively, before this Court, the appellant relied upon 
an earlier Treaty which is the subject of art. 1 of the 1752 
Treaty: “1. It is agreed that the Articles of Submission and 
Agreement made at Boston in New England by the Delegates 
of the Penobscot Norridgwolk & St. Johns Indians in the 
year 1725 Ratified & Confirmed by all the Nova Scotia 
Tribes at Annapolis Royal in the month of June 1725 & 
lately renewed with Governor Cornwallis at Halifax & Rati- 
fied at St. Johns River, now read over, Explained and Inter- 
preted shall be and are hereby from this time forward Re- 
newed, Reiterated, and forever Confirmed by them and their 
Tribe; and the said Indians for themselves and their Tribe 
and their Ileirs aforesaid to make & Renew the same Solemn 
Submissions and promises for the Strickt observance of all 
the Articles therein contained as at any time heretofore 
hath been done.” 

No copy of the Boston Treaty of 1725 was in evidence in 
the Courts below. However, since the argument before us 
there has been made available a photostatic copy of the 
Treaty which is on file in the Archives Division of the Of- 
fice of the Secretary of the Commonwealth of Massachusetts 
at the State House in the City of Boston. It was entered into 
on December 15, 1725 by His Majesty’s Governments of 
Massachusetts Bay, New Hampshire and Nova Scotia, on 
behalf of themselves and the British Subjects under them 
and as well the Governments and people of the Province of 
New York and the Colonies of Connecticut and Rhodelsland, 
with Sauguaaram, alias I.nron Arexus Francois Xavier, and 
Megan umbe as delegates of the several Tribes of EaaLern 
Indians, viz.: the Penobscot, Narwgwalk, St.Johns, Cape 
Sables and other Tribes inhabiting His Majesty’s Provinces 
aforesaid and their natural descendants respectively all 
their lands, liberties and properties not by them conveyed or 
sold to or possessed by any of the English subjects as 
aforesaid, as also the privilege of fishing, hunting and 
fowling as formerly. 

There is nothing before us to indicate to what Nations 
the Indians concerned in the 1725 Treaty belonged nor to 
show that the Micmacs, or any particular tribe of them, were 
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involved or that the band of Micmacs on the Big Cove Res- 
ervation, of which the appellant is a member, are natural 
descendants of any of the Eastern Indians with whom the 
Treaty was made. Likewise the record is completely devoid 
of evidence to show any connection, by blood or otherwise, 
between the appellant and his band and any of the Indian 
Tribes who, according to art. 1 of the 1752 Treaty, had 
lately at Halifax and the St.Johns River ratified t ho earlier 
Treaty. 

On the evidence the appellant has failed to show vested 
in himself any right to any immunity that may have been 
contemplated by the Parliament of Canada when enacting s. 
87 of the Indian Act. In consequence, it is unnecessary for 
us to attempt any definition of the privileges to which leg- 
islative countenance has been so given. The proviso found 
in the section invites elucidation. The task of determining 
its scope and effect is one which, in our respectful opinion, 
could fittingly be undertaken by the Executive Authority. 

The appeal must be dismissed. There will be no order as 
to costs. 

Appeal dismissed. 

RE POPOFF 

British Columbia Supreme Court, Ruttan ]. May 4, 1959. 

Certiorari I A — Commitment I — 

Whether certiorari lies to review sufficiency of evidence on 
committal for trial — Where there is no dispute as to a Magis- 
trate’s initial jurisdiction, certiorari does not lie to quash a com- 
mittal for trial on an indictable offence and a superior Court has 
no jurisdiction to review the sufficiency of the evidence before 
the committing Magistrate, f7?. v. Thompson, 99 Can. C.C. 89, 1 
W.W.R. (N.S.) 66; R. v. Schellenberg, 122 Can. C.C. 132. 29 C.R. 
158, (1958) 26 W.W.R. 374; R. v. Krueger, 93 Can. C.C. 245, [ 1949], 
2 D.L.R. 569, 1 W.W.R. 140; R. V. Plouffe & Warren, 122 Can. C.C. 
291, 29 C.R. 279, [1959] O.W.N. 30 sub nom. Ex. p. Plouffe, 
not folld; R. v. Irwin, 80 Can. C.C. 314, [1944] 1 D.L.R. 6l8, 
[ 1943] O.W.N. 668; R. v. Roscommon Justices, [ 1894] 2 Ir.R. 
158, apld; R. v. Mishka, 85 Can. C.C. 410, [ 1946], 3 D.L.R. 220, 
O.W.N. 131, 1 C.R. 7, distd; R. v. Sorthumbcrlnnd Compensation 
Appeal Tribunal, [1952] 1 K.B.338; R. V. Bolton, 1 Q.B. 66, 113 
E.R. 1054. refd to] 
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R. v. SMITH. Sask. 

tfaxkatrhelean Court of A/ipc'i/, Titnjetm, Martin and Mackenzie, JJ.A. 
June 12, IIIJS. 

Indians—Game Act, R.S.S. 1930, c. 20$—Carrying firearms upun a 
Same reservation—Natural Resources Agreement. 

The words "on unoccupied Crown land::" as used in para. 12 
of the Natural Resources Agreement between the Dominion and 
nie Province of Saskatchewan must be given their plain and or- 
dinary meaning and be taken to include lands required for the 
■ Publishing of game reserves. And the words "on any other lands 
to which the said Indians may have a right of access” does not 
give Indians a right of access to a same reserve beyond that 
: corded to all other persons as they too arc subject to the reserves 
of the Game Act. 

A. I’KAij by way of stated case by an Indian from his conviction 
on i charge of carrying fire-arms on a jrin.n: reserve. Affirmed. 

J. ir. Diefenbaker, K.C., for appellant. 
IT. E. Sampson, K.C., for Attorney-General. 
T iORON, J. A. :—This appeal comes before us by way ,of 

stair l case arising out of flic conviction by J. K. Lussier, Police 
Magistrate, of a treaty Indian named -ro!in Smith, Jr., charged 
wiii, carrying fire-arms on Port La Come Game Preserve in this 
Produce, contrary to the provisions of s. 09(1) of the Game 
Act, It.S.S. 1930, c. 208, and amendai, nts thereto. The section 
in t| lies'ion is as follows:— 

‘•'19 (I ) Notwithstanding anything in this Act contained, 
those areas of land set forth in schedule L and such other areas 
as from time to time determined by th • Lieutenant Governor 
in Council are hereby declared game p-e- vos for the propaga- 
tion and perpetuation of birds and animals, and shooting, hunt- 
ing, trapping or carrying of firearm except as provided in 
subsection (2) within the said preserves is forbidden.- 

“(2) Within such preserves every constable, guardian or 
forestry official may carry firearms in the performance of his 
dul’es, which duties may under instriieti ns from the minister 
necessitate the killing or taking of certain animals for the main- 
tenance of proper control.” 

Although this ease is of great inferos: and importance I do 
not think it will be necessary in disposing of it to examine 
minutely the state of the law existing prior to recent date, 
nor the Indian treaty or treaties referred to in the argument. 
If these treaties, or the various Dominion or Provincial Statutes 
referred to have any present bearing on the case it is only in so 
far as they may throw some light upon the interpretation of 
certain words in the instrument which, in my opinion, now 

C.A. 
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governs the relations of these Indians with the game laws of 
Saskatchewan, and to which I am about to refer. 

Subsection 24 of s. 91 of the B.N.A. Act confers upon the 
Parliament of Canada exclusive jurisdiction upon the subject 
of “Indians, and Lands reserved for the Indians,” while, on 
the other hand, the Provinces have power to make laws con- 
cerning the limiting, fishing preservation, etc., of game in the 
Province. As a result controversies have arisen in the past as 
to the application of provincial game laws to Indians: Rex v. 
Rodgers, [1923] 3 D.L.R. 414, 40 Can. C.C. 51. 

But in the years 1929 and 1930 something occurred which, 
in my opinion, had the effect of recasting the jurisdiction of 
the Province of Saskatchewan in respect to the operation of 
its game laws upon our Indian population. In December, 1929, 
an agreement was entered into between the Dominion and the 
Province having for its primary object the transfer from the 
one to the other of the natural resources within the Province. 
This transfer was accompanied by many terms, some of which 
had to do with matters pertaining to the Indians. Among 
these is para. 12 of the agreement, which reads as follows:— 

“12. In order to secure to the Indians of the Province the 
continuance of the supply of game and fish for their support 
and subsistence, Canada agrees that the laws respecting game 
in force in the Province from time to time shall apply to the 
Indians within the boundaries thereof, provided, however, that 
the said Indians shall have the right, which the Province hereby 
assures to them, of bunting, trapping and fishing game and fish 
for food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians may 
have the right of access.” 

It is admitted in this ease that the accused was hunting for 
food. 

This agreement between the Dominion and the Province was 
made “subject .... to approval by the Parliament of Canada 
and the Legislature of the Province .... and also to confirma- 
tion by the Parliament of the United Kingdom.” Ratification 
by the Imperial Parliament was necessary insofar at least as 
the agreement purported to make any change in the constitu- 
tional powers of the Dominion or of the Province. In a recent 
decision of this Court, Rex v. Zaslavsky, [1935] 3 D.L.R. 7S8, 64 
Can. C.C. 106, the learned Chief Justice quoted from the re- 
marks of Lord Watson in the course of the argument in C.P.R. 
v. Notre Dame de Bonsecours Parish, [1S99] A.C. 367. The 
statement quoted by the learned Chief Justice may fittingly be 
repeated here (p. 790 D.L.R., p. 10S Can. C.C.) :— 
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“ ‘The Dominion cannot give jurisdiction or leave jurisdiction 
with the province. The provincial Parliament cannot give legis- 
lative jurisdiction to the Dominion Parliament. If they havo 
it, either one or the other of them, they have it by virtue of 
the Act of 1S07. I think we must get rid of the idea that either 
one or other can enlarge the jurisdiction of the other or sur- 
render jurisdiction.’ ” . 

Consequently no legislative jurisdiction can be taken from the 
Dominion Parliament and bestowed upon a provincial Legis- 
lature, or viei versa, without tlie intervention of the Parliament 
ol the United Kingdom. 

The. Imperial statute confirming the agreement is c. 2G, 1930, 
s. 1, of which enacts that the agreement shall have the force 
of law “notwithstanding anything in the British North America 
Act, 1S67, or any Act amending the same" etc. It follows there- 
fore that, whatever the situation may have been in earlier years, 
the extent to which Indians are now exempted from the opera- 
tion of the game laws of Saskatchewan is to be determined by 
an interpretation of para. 12, given force of law by this Im- 
perial statute. This paragraph says that the Indians are to 
have the right to hunt, trap and fish for food in all seasons 
"on all unoccupied Crown lands and on any other lands to 
which the said Indians may have a right of access.” 

For the purposes of the presold inquiry wo can confine our- 
selves 1o Ciciuri lands (excluding lands owned by individuals 
as lo which some other question might arise) because this game 
preserve is Crown land. The question then is (1) is it unoc- 
cupied Crown lands or (2) is it occupied Crown lands to which 
the Indians have a right of access'? If it is either of these no 
offence was committed by the accused. 

Counsel for the accused, in proposing a test for the meaning 
which must he given to the words “occupied” and “unoccu- 
pied,” referred to the treaty made between the Crown and cer- 
tain tribes of Indians near Carlton, on August 23, 1S76, where- 
by, on the one hand, these Indians consented to the surrender 
of their title of whatsoever nature in an area of which this 
game preserve forms part, and on the other hand, the Crown 
undertook certain obligations towards them and assured them 
certain rights and privileges. As I have said, it is proper to 
consult this treaty in order to glean from it whatever may throw 
some light on the meaning to be given to the words in question. 
1 would even say that we should endeavor, with the bounds of 
propriety, to give such meaning to these words as would estab- 
lish the intention of the Crown and the Legislature to maintain 
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the rights accorded to the Indians by the treaty. The para- 
graph of the treaty to which counsel referred is as follows:— 

“Her Majesty further agrees with Her said Indians that 
they, the said Indians, shall have right to pursue their avoca- 
tions of hunting and fishing throughout the tract surrendered 
as hereinbefore described, subject to such regulations as may 
from time to time be made by her Government of Her Dominion 
of Canada, and saving and excepting such tracts as may from 
time to time be required or taken up for settlement, mining, 
lumbering or other purposes by Her said Government of the 
Dominion of Canada, or by any of the subjects thereof duly 
authorized therefor by the said Government.” 

Counsel submits that, having regard to this provision, the 
words "unoccupied Crown lands” in para. 12, should be defined 
as all Crown lands not required or taken up for settlement, 
mining, lumbering or for other purposes, and that the expression 
“other purposes” should be interpreted as not including the 
setting aside of areas for the preservation of game. This sub- 
mission resolves itself into an argument that the Crown In speci- 
fying in the treaty the purposes of settlement, mining, and lum- 
bering. excluded itself for all time from setting aside tracts of 
land as game preserves, the words “other purposes” not being 
sufficiently broad to include such setting aside. Conns 1 invokes 
the ejusdem generis rule. On the ground so chosen by counsel 
I find I must differ from him. Looking at the words “settle- 
ment,” “mining” and “lumbering,” I do not see how they 
can be grouped into any genus to which the ejusdem generis rule 
can be applied. I do not think the words “other purposes” were 
meant to be construed in such a manner. 

When the treaty was made in 1SG7 the necessity for game 
preservation was probably not present in the minds of the 
parties. Nevertheless it was within reason that the time might 
come in this, as in all populated countries, when the establish- 
ment of game preserves would be beneficial to all interested 
in hunting and fishing, including the Indians themselves. But 
a game preserve would be one in name only if the Indians, or 
any other class of people, were entitled to shoot in it. It is 
evident that the Parliament of Canada did not put any such 
narrow meaning on the wTords of the treaty, but had in mind 
that nothing in it prevented the due preservation of game, be- 
cause the Indian Act, R.S.C. 1927, c. 9S, s. 69, provides as 
follows :— 

“The Superintendent General may, from time to time, by 
public notice, declare that, on and after a day therein named, 
the laws respecting game in force in the province of Manitoba, 
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Saskatchewan or Alberta, or the Territories, or respecting such 
game as is specified in such notice, shall apply to Indians within 
the said province or Territories, as the case may be, or to In- 
dians in such parts thereof as to him seems expedient.” 

I am therefore of the opinion that nothing in the treaty 
referred to can assist the contention of counsel for the accused, 
because under its terms Parliament might have set up game 
preserves in the area surrendered, without violating any promise 
made by the Crown to the Indians. 

We i et urn therefore to the words “unoccupied Crown lands” 
in para. 12 of the aforesaid agreement without having found 
in the treaty anything to help the accused’s case. 

Looking now at the ordinary dictionary meaning of the word 
“unoccupied,” I think that among its possible uses, the parties 
to the agreement and the Legislature intended in this case to 
express those which invoke the idea of “idle,” “not put to use,” 
“not appropriated,” etc. 

To refer again, by way of illustration, to the treaty of 1876 
1 think that tracts set aside for mining, lumbering, settlement 
or other purposes (and upon which the right to hunt was with- 
held from the Indians) might have been said to he “occupied.” 
So I take it that when the Crown, in the right of the Province, 
appropriates or sets aside certain areas for special purposes, as 
for game preserves, such areas can no longer be deemed to be 
“unoccupied Crown lands” within the meaning of para. 12 of 
the agreement. 

But it is also urged that the land of this game preserve is 
land to which the Indians have a right of access and that they 
are authorized to shoot on it because of that right. Any so 
called “right” of access which the Indians may enjoy in respect 
to this preserve is, so far as we were shown, merely the privilege 
accorded to all persons to enter the preserve without carrying 
fire-arms. We were not told of any special, peculiar right of 
access to this preserve conferred upon or enjoyed by the In- 
dians. The Indians assuredly have a peculiar right of access 
to certain Crown lands, as, for instance, the reservations upon 
which they live and which are vested in the Crown, but it does 
not appear that they have any similar right of access to the 
land comprising this preserve. 

For the above reasons I think that the conviction must be 
upheld and the appeal, by way of stated case, dismissed. 

MARTIN, J.A. :—This is an appeal by way of a stated case 
from a conviction of a treaty Indian, John Smith, Jr., who was 
charged with carrying fire-arms, to wit a rifle, on the Fort La 
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Corne Game Preserve, contrary to the provisions of s. 69(1) 
of the Game Act. 

A number of questions arc submitted in the stated case but 
I do not consider it necessary to refer to them in detail. The 
issue raised in the appeal is whether a treaty Indian is bound 
by the provisions of the Game Act, s. 69, and therefore pro- 
hibited under the generality of the words used in the section 
from shooting, hunting, trapping or carrying fire-arms within 
certain areas of land which are declared to be game preserved 
and which are particularly described in Seh. B to the (tame. 
Act. Among the areas so set aside is the .Fort La Corne Reserve 
and it is admitted that John Smith, Jr., diet on Oetolier 17, 
1934 carry fire-arms on this preserve. 

The issue must be determined upon the construction of para. 
12 of the Natural Resources Agreement, made between the 
Government of the Dominion of Canada, and the Government of 
the Province of Saskatchewan, and which provided the terms 
upon which the natural resources within the boundaries of the 
Province were transferred by the Dominion to the Province. 
This agreement was affirmed by the Legislature of the Province 
by c. S7 of the Statutes of 193U, and by the Parliament of 
Canada by c. 41 of the Statutes of Canada, 1930. It was also 
affirmed by the Parliament of the United Kingdom of Great 
Britain and Northern Ireland, by the B.N.A. Act, 1930 (Imp.), 
c. 26. By the Act of the Imperial Parliament, the agreement 
was declared to have the force of law notwithstanding anything 
in the B.N.A. Act of 1S67, or any amending Act or any Act 
of Parliament of Canada or any Order in Council, or hj' any 
terms or conditions of union made or approved under any such 
Act. The Natural Resources Agreement, therefore, has been 
given the force of law by the Imperial statute and the law with 
respect to any subject dealt with therein must be determined 
by an interpretation of the terms of that agreement. 

Paragraphs 10, 11 and 12 of the Natural Resources Agreement 
set out the terms with respect to the Indians and these para- 
graphs contain the law on the subject, notwithstanding anything 
in the B.N.A. Act, and notwithstanding anything in any Act 
of the Parliament of Canada. Paragraph 12 makes provision 
for the right of the Indians to hunt and fish and is as quoted 
supra. 

It will be observed that Canada agreed that the provincial 
laws with respect to game in force from time to time should 
apply to the Indians, subject to the proviso at the end of the 
paragraph, and the reason stated for so doing is “In order 
to secure to the Indians of the Province the continuance of 
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the supply of game and fish for their support and subsistence.” 
The application of the game laws of the Province is, however, 
made subject to the proviso that the Indians are to have the 
right to hunt and fish for food at all seasons of the year ‘‘on 
all unoccupied Crown lands and oil any other land to which 
the said Indians may have a. right of access.” The Fort La 
Corne Game Preserve consists of Crown lauds and the right 
of the accused, John Smith, .Tr., to carry fire-arms on the 
preserve depends upon whether the lands therein are ‘‘unoccu- 
pied” or are lauds to which Indians ‘‘have a right of access.” 

The word ‘‘unoccupied” used in conjunction with the words 
"Crown lands” means, I think, lands which have not been 
appropriated or set aside by the Crown. Counsel for the accused 
for the purpose of defining the word, referred to the treaty 
made with the Indians in 1876, under the terms of which the 
Indians surrendered their title in the area of which the Fort 
La Corne Game Preserve forms a part and, on the other hand, 
the Crown agreed that the Indians should have certain rights. 
Among the rights extended to the Indians was one to the effect 
that they should have the right to hunt, and fish throughout 
the tract surrendered but subject to such regulations as might 
from time to time be made by the Government of the Dominion 
of Canada and excepting tracts of land which might from time 
to time be required or taken “for a settlement, mining, lumber- 
ing or other purposes by the Government of the Dominion of 
Canada or by any of the subjects duly authorized by the said 
Government.” 

Counsel submitted that the meaning assigned to the word 
“unoccupied” should not go beyond the words of the treaty 
and that it should be limited to lands required for “settlement, 
mining, lumbering or other purposes.” It was further submit- 
ted that the ejusdem generis rule applied and that the words 
“other purposes,” could not be construed so as to include lands 
required or set apart as game preserves. 

The ejusdem generis rule was laid down by Lord Campbell, 
C.J., in Reg. v. Edmunds,m (1S59), 2S L.J.M.C. 213, at p. 215, 
as follows:—“Where there are general words following par- 
ticular and specific words, the general words must be confined 
to things of the same kind as those specified.” The principle 
applies only where the special words arc of the same nature and 
can be grouped together in the same genus: where there arc 
different genera the meaning of the general words is unaffected 
by their collocation with the special words and must be given 
their full and ordinary meaning. Reg. v. Payne (1866), 35 
L.J.M.C. 170. Tillmanns ct Co. v. SS. “Knutsford” Ltd., 

Sask. 

C.A. 

1935. 

n. 
v. 

Sun if. 

Martin. J.A. 
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The words “settlement, mining, lumbering” are not of the 
same genus: they each describe a different use for which Crown 
lands may be required or taken up and therefore the words 
“or other purposes” must be given their plain and ordinary 
meaning and, when given such meaning, may very reasonably 
be taken to include lands required for the establishing of game 
preserves. Nothing therefore in the. tnaty of 1876 pan help 
the accused because under it. the Government of ihc Dominion 
of Canada might have set up game preserves in the land sur- 
rendered by the Indians without in any way breaking faith 
with them. In this connection it is interesting to note that the 
Parliament of Canada by s. G9, of R.S.C. 1927, c. 98, has pro- 
vided that the Superintendent-General of Indian Affairs may 
from time to time by public notice declare game laws of Mani- 
toba, Saskatchewan and Alberta applicable to the Indians in 
these Provinces, or in such part therari as seems expedient. 
This provision was first enacted with respect to Manitoba and 
the NorthAVcst Territories in 1S90, by 53 Viet., c. 29, s. 10, 
and Parliament a! the time must have had in mind the preserva- 
tion of game and did not consider that such an enactment was 
in any way in violation of the provisions of the treaty of 1576. 
Moreover when the Natural Resources Agreement was enacted 
in law in 1930 game preserves had already been created in the 
Province of Saska chewan, as appeal’s by ihc Game Act, R.S.S. 
1930, e. 208, and had been in existence for many years. Vide, 
s. 33 of c. 128, R.R.S. 1909. 

The Fort La Corne Game Preserve is not therefore “unoccu- 
pied Crown lands.” It was argued however that the accused had 
a right of access to the game preserve. Indians undoubtedly have 
a right of access to certain reserves set apart for them and upon 
which they reside, but they have no right of access to game 
preserves beyond that accorded to all other persons and they 
are subject, as all persons are, to the provisions of s. 69 of 
the Game Act. 

The appeal by way of stated case should be dismissed and 
the conviction affirmed. 

MACKENZIE, J.A., concurs with TURGEON, J.A. 
Appeal dismissed. 
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SASKATCHEWAN 

COURT OF APPEAL 

Before Martin, C.J.S., Gordon, Procter, McNiven and 
Culliton, JJ.A. 

Regina v. Strong-quill 

Indians — Hunting Rights of Treaty Indians — Natural 
Resources Agreement, 1929, Par. 12 — Effect of Provincial 
Legislation — Whether S. 13 (2) Game Act, 1950 Valid — 

“Unoccupied Croum Land” — “Lands to Which Indians 
May Have a Right of Access” — “Taken Up” — “Grant” 
— “Given By” 

The extent to which treaty Indians are exempted from the game laws 
of Saskatchewan must be determined by an interpretation of par. 
12 oi the Natural Resources Agreement of 1929 made between the 
province and Canada. The agicement was ratified by the legislature 
by ch. 87 of 1930 and by the Parliament of Canada by ch. 41 of 1930, 
and confirmed by Imperial statute, ch. 26 of 1930. See Rex v. Smith 
[1935] 2 \VWR 433, 20 Can Abr 1137 (Sask. C.A.). 

Per Gordon, J.A.: There are two different areas on which such Indians 
may hunt for game when required for food at all times of the year. 
They are, first, “unoccupied crown lands” and, second, “any other 
lands to which the Indians may have a right of access.” The second 
class would include “occupied” crown lands, in which class Indian 
reservations would fall. Even accepting the rule laid down in Rex 
v. Smith, supra, as to the meaning of “unoccupied” it cannot be said 
that the Indians had no “right of access” to the Porcupine Provin- 
cial Forest Reserve. 

Per McNiven, J_A.: 
The limitations on such Indians’ rights to hunt over the lands 

surrendered as set out in the treaty of 1874 are: " * • • upon 
such tracts as may be required or taken up for settlement, mining, 
or other purposes under grant, or other right given by Her 
Majesty’s said government.” The words “taken up,” “grant,” 
"given by,” imply alienation, transfer of the crown’s interest 
therein. These forest reserves are still crown lands—not required 
for settlement or mining—and the word “unoccupied” in said par. 
12 should be so interpreted. 

The right of treaty Indians to hunt for food is “on all unoccupied 
crown lands” and to effectuate the true intent and spirit of said 
par. 12 the word “all” should be interpreted as any. The whole 
is the summation of its parts. If the legislature by setting apart 
certain crown lands as forest reserves (over 8,000 square miles) 
can convert them into occupied lands then it could set apart all 
crown lands as a forest reserve and thus defeat the paramount 
object of par. 12. The legislature has no power to do indirectly 
what it cannot do directly. 

Per Procter, J.A.: 
The area known as Porcupine Provincial Forest Reserve and also 
as Fur Conservation Area No. 103 was open to any visiting 
hunters who had a licence and they were permitted to hunt over 
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that area which is crown lands. Such being the case the accused 
had, aoart from other legislation, the same ''right of access” to 
the crown land in the said Reserve and Conservation Area as 
said other hunters had. Having such access to that crown land 
it was lawful for him to kill moose for food under the special 
right reserved to him by par. 12 of said agreement notwithstand- 
ing that the killing of moose in the province generally was 
prohibited. 

Sec. 13 of The Game Act, 1950, ch. 76, is not a binding enactment 
as against Indians and is ultra vires. 

Per Martin, C.J.S., Culliton, J.A. concurring, dissenting: Provincial 
forests and fur conservation areas having been set aside or appro- 
priated by the crown in right of the province for special purposes 
cannot be deemed to be "unoccupied crown lands” within par. 12 of 
the Natural Resources Agreement. The legislature therefore in 
enacting in sec. 13 (2) of The Game Act, 1950, that provincial forests 
and fur conservation areas “shall be deemed not to be unoccupied 
crown lands” has enacted what is consistent with the interpretation 
of the words "unoccupied crown lands” in par. 12 of the Natural 
Resources Agreement. 

The conviction of the accused, a treaty Indian, for hunting and killing 
a moose in the Porcupine Provincial Forest Reserve, being Fur 
Conservation Area No. 103, contrary to The Game A.ct, 1950, 
and regulations thereunder, set aside. Rex v. Wesley [19321 2 WWR 
337, 20 Can Abr 1156, applied. Martin, C.J.S. and Culliton, J.A. 
dissented. 

[Note up with 1 CED (CS) Constitutional Lav:, sec. 52: 2 CED (CS) 
Game Lav:s. sec. 1: Indians, sec. 7; 3 CED (CS) Words and Phrases 
(1941-1952 Supps.l.j 

Appeal from a conviction under The Game Act, 1950, ch. 76. 
Appeal allowed and conviction quashed, Martin, C.J.S. and 
Culliton, J.A. dissenting. 

L. HIcK. Robinson, Q.C., for accused, appellant. 

R. M. Bm~r, Q.C., for the crown, respondent. 

March 13, 1953. 

MARTIN, C.J.S. (dissenting) — The accused was charged 
before C. P. B. Dundas, a justice of the peace, on December 17, 
1952, that he “a treaty Indian on or about the 8th day of 
November, 1952, at or upon the Porcupine Provincial Forest 
Reserve, being Fur Conservation Area Number 103 * ® * 
did hunt, take and kill a moose, being big game as defined by 
The Game Act, 1950, of the Province of Saskatchewan, contrary 
to the provisions of the said Game Act and the regulations there- 
under.” 

Evidence was adduced on behalf of the prosecution and 
defence. The justice of the peace found the accused guilty 
and imposed a fine of $150 and $30, the costs of prosecution, 
and directed that in default of payment he serve three months 
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in jail. On December 23, 1952, the justice was requested to 
state a case for the opinion of the Court of Appeal setting forth 
the facts and the grounds upon which the proceeding is ques- 
tioned. Pursuant to the request the justice has stated the case 
as follows: 

“1. The accused, Thomas Strongquill, is a Treaty Indian, 
of the Keeseekoose Indian Reserve, in the Province' of Sas- 
katchewan, which Reserve is situated near Kamsack, in the 
Province of Saskatchewan. 

“2. The hunting and killing of moose in and for the 
Province of Saskatchewan for the year 1952 was prohibited. 

“3. The season for the hunting of other big game in the 
Province of Saskatchewan, opened on the 8th day of Novem- 
ber, A.D. 1952. 

“4. On the 8th day of November, 1952, the accused 
Thomas Strongquill, was hunting with one Arthur Barton 
for big game in the Porcupine Provincial Forest Reserve, 
which was also known as Fur Conservation Area No. 103, 
in tne Province of Saskatchewan, which area is situated on 
the east side of the Province of Saskatchewan, containing 
township 38, range 30, in the said Province, the point in 
question being designated as near Camp 5 as shown on the 
map which was produced to me by an Officer of the Natural 
Resources Department, and which map, I am advised, can 
again be produced to the Court to show the exact location. 

"5. On the 8th day of November, A.D. 1952, the accused 
while hunting as I have stated herein shot and killed a moose 
in the said Reservation above described at or near the said 
point indicated as Camp 5, in township 38, range 30, West 
of the First Meridian, in the Province of Saskatchewan. 

"6. The area where the moose was shot was not inhab- 
ited; there was no one living near the point and for seven 
miles south of Camp 5 there is but one family and they do 
not farm or work the land; the country is new and there 
are patches of timber, some burned over, but no clearing 
or any agriculture or farming area; the area known as 
Porcupine Provincial Forest Reserve and also as Fur 
Conservation Area No. 103 was open to any visiting hunters 
who have a licence and they are permitted to hunt over that 
area which is Crown lands. 

“7. The accused Thomas Strongquill is a member of the 
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SIS Keeseekoose Indian Reserve. He still follows the Indian 
way of life and does not speak English and makes his living 
by hunting, fishing and woodcraft and rough labour. He has 
a family of six adults and a number of grandchildren. When 
he went to the Porcupine Forest Reserve to hunt on the 8th 
day of November, 1952, he was trying to obtain food for 
his family. 

“8. The lands in the area herein referred to where the 
moose was killed was a Provincial Park or Fur Conservation 
Area according to the evidence given and the map produced 
W’hich is referred to in The Game Act as was pointed out 
to me, the reference being to section 13 of the said Game 
Act, and the lands referred to I found not to be unoccupied 
Crown lands as referred to in that section. 

“9. I found that the accused actually killed a moose at 
the point in question and that it was big game within the 
meaning of The Game Act, section 11 thereof, and that he 
took the meat after the animal was dressed, a portion of it 
at least, to his home. 

‘TO. On behalf of the accused there was produced from 
the custody of an Indian Chief a copy of the Treaty between 
Her Most Gracious Majesty Queen Victoria through her 
Commissioners and the Indian Chiefs of Western Canada, 
dated the 15th day of August, A.D. 1874, which was entered 
as an exhibit and it was contended on behalf of the accused 
that this Treaty gave the Indians and the accused himself, 
since he was an Indian, the right to hunt, trap and fish 
throughout the tract of land surrendered to Her Majesty 
under the said Treaty, which tract would apparently take 
in the area in question in this case and I am advised the 
said exhibit will be made available for the purpose of this 
appeal. 

“11. I found the accused guilty and fined him the sum 
of $150.00 and in default of payment that he serve three 
months in gaol and that he pay the costs in the sum of 
$30.00. 

“At the conclusion of the trial counsel for the accused 
questioned the conviction of the accused on the grounds that 
since he was a Treaty Indian he was entitled under the 
Treaty herein referred to, to hunt any place in the territory 
referred to in the said Treaty which apparently would cover 
the land referred to in this case. 
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“The grounds upon which I found the accused guilty were 

as follows: 

“That the accused on the 8th day of November, A.D. 1952, 
at or upon the Porcupine Provincial Forest Reserve, known 
also as Fur Conservation Area No. 103, did hunt, kill and 
take a moose, which was big game as defined by The Game 
Act, 1950, of the Province of Saskatchewan and that the 
hunting of such big game, that is, moose, was prohibited in 
the Province of Saskatchewan for the year 1952 and that 
The Game Act applied and I did not consider that I should 
endeavour to interpret the effect of the Treaty that was 
referred to me ana I thought it was my duty to follow the 
provisions of The Game Act and found the accused guilty 
and fined him accordingly. As to the point with reference 
to the Treaty this, I felt, was a matter for a higher court.” 

Counsel for the accused referred to the treaty which was 
made between the crown in right of Canada and certain tribes 
of Indians on September 15, 1874, under which the Indians 
agreed to surrender their title, whatever it was, in an area of 
land of which the Porcupine Forest now forms a part, and the 
crown undertook certain obligations and assured the Indians 
certain rights and privileges. The treaty was made between 
the Honourable Alexander Morris, Lieutenant-Governor of 
Manitoba and the Northwest Territories, and the Honourable 
David Laird, Minister of the Interior and the Cree, Salteaux 
and other Indian inhabitants of the territory described, repre- 
sented by their chiefs and headsmen. The treaty contained 
the following provision: 

“And further Her Majesty agrees that Her said Indians 
shall have right to pursue their avocations of hunting, trap- 
ping and fishing throughout the tract surrendered subject 
to such regulations as may from time to time be made by 
the Government'of the Country acting under the authority 
of Her Majesty and saving and excepting such tracts as may 
be required or taken up from time to time for settlement, 
mining or other purposes under grant or other right given 
by Her Majesty’s said Government.” 

It will be observed that the right to hunt and fish on the tract 
surrendered is subject to “such regulations as may from time 
to time be made by the Government of the Country acting 
under the authority of Her Majesty.” There is also the saving 
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* Cl Ô clause which excepls “such tracts as may be required or taken 
up from time to time for settlement, mining or other purposes 
* * * »» 

In Ilex v. Smith [ 1935J 2 WWR 433, 64 CCC 131, a decision 
of this court, the provisions of a treaty made on August 23, 
1876, were considered. One of the paragraphs of the treaty 
was as follows: 

“Her Majesty further agrees with Her said Indians that 
they, the said Indians, shall have right to pursue their avoca- 
tions of hunting and fishing throughout the tract surrendered 
as hereinbefore described, subject to such regulations as may 
from time to time be made by her Government of Her 
Dominion of Canada, and saving and excepting such tracts 
as may from time to time be required or taken up for settle- 
ment, mining, lumbering, or other purposes by Her said 
Government of the Dominion of Canada, or by any of the 
subjects thereof duly authorized therefor by the said 
Government.” 

It was held by the court that the words “or other purposes” 
were not ejusdem generis as the words “settlement, mining and 
lumbering” could not be grouped in any genus to which the 
ejusdem generis rule could be applied. The court was there- 
fore of the opinion that the words “or other purposes” were 
broad enough to include a game preserve on which the accused 
in the case was charged with carrying arms contrary to the 
provisions of sec. 69 of The Game Act, RSS, 1930, ch. 208. In 
his judgment Turgeon, J.A. referred to sec. 69 of the Indian Act, 
RSC, 1927, ch. 98 [now 1951, ch. 29] which provided that the 
Superintendent General of Indian Affairs might by public 
notices declax-e that the laws respecting gamë in the province 
of Manitoba, Saskatchewan or Alberta specified in the notice 
shall apply in the province or to Indians in such part thereof 
as to him seems expedient. The court was of the opinion that 
nothing in the treaty of August, 1876, could assist the accused 
because under its terms parliament might have set up game 
preserves in the area surrendered without violating any prom- 
ises made to the Indians. 

Applying the decision in Rex v. Smith, supra, to the treaty 
of September 15, 1874, the words “or other purposes” following 
the words “for settlement, mining'’ are not ejusdem generis 
because the words “settlement, mining” cannot be grouped in 
any genus to which the ejusdem generis rule can be applied. 
Moreover the right of the Indians to hunt and fish is subject 
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to "such regulations as may from time to time be made by the 
Government of the Country acting under the authority of her 
Majesty.” Nothing therefore in the treaty of 1874 can assist 
the accused because under its terms parliament might have 
set up game preserves in the area surrendered, and in my 
opinion provincial forests and fur conservation areas, without 
violating any promises made to the Indians in the treaty. 

The extent to which treaty Indians are exempted from the 
game laws of Saskatchewan must be determined by an 
interpretation of the provisions of par. 12 of the Natural 
Resources Agreement of 1929 made between the province and 
Canada. The agreement was ratified by the legislature by 
ch. 87 of the statutes of 1930 and by the Parliament of Canada 
by ch. 41 of the statutes of Canada, 1930. It was confirmed by 
Imperial statute, ch. 26 of 1930. The agreement therefore has 
the force of law and the law in respect of any subject dealt 
with therein must be determined by an interpretation of the 
relevant provisions. The right of the Indians to hunt, trap and 
fish is dealt with in par. 12 of the agreement which is as follows: 

“In order to secure to the Indians of the Province the 
continuance of the supply of game and fish for their support 
and subsistence, Canada agrees that the laws respecting 
game in force in the Province from time to time shall apply 
to the Indians within the boundaries thereof, provided, how- 
ever, that the said Indians shall have the right, which the 
Province hereby assures to them, of hunting, trapping and 
fishing game and fish for food at all seasons of the year on 
all unoccupied Crown lands and on any other lands to which 
the said Indians may have a" right of access.” 

Under this paragraph the intention is to assure the Indians a 
supply of game in the future for their subsistence by requiring 
them to comply with the game laws of the province, subject, 
however, to the express provision that they have the right to 
hunt, trap and fish for food at all seasons of the year on all 
"unoccupied Crown lands” and on any other lands to which 
they may have the right of access. Indians have a right of 
access to certain crown lands, for example, the reservations on 
which they live, and which are vested in the crown, but it does 
not appear that they have any similar right of access to the 
lands in the Porcupine Forest. In Rex v. Wesley [1932] 2 WWR 
337, 26 Alta LR 433, 58 CCC 269, it was admitted that the 
alleged offences took place on unoccupied crown lands and the 
Appellate Division of the Supreme Court of Alberta considered 
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the effect of par. 12 of the Alberta Natural Resources Agree- 
ment, which is in the same language as par. 12 of the Saskatche- 
wan agreement. The court held that, regardless of the provi- 
sions of the provincial Game Act, RSA, 1922, ch. TO, Indians 
may when hunting for food kill all kinds of wild animals at all 
seasons of the year wherever they may be found on unoccupied 
crown lands or other lands to which they have a right of access, 
and that they need no licence beyond the provisions of par. 12 
to enable them to do so: Lunney, J.A., p. 338; McGillivray, J.A., 
p. 344. 

The sole question for determination here is whether or not 
the Porcupine Forest is unoccupied crown land. The accused 
was hunting for food and if he shot the moose when on land 
where, under par. 12 of the agreement, he had a right to hunt 
for food he cannot be convicted. 

The accused is here charged with hunting and killing a moose 
in the Porcupine Provincial Forest which is also a fur conserva- 
tion area, No. 103. Under The Forest Act, RSS, 1940, ch. 39, 
the Lieutenant-Governor in Council may constitute any por- 
tion of the province a forest district and by sec. 43 [as amended 
by 1951, ch. 20, sec. 41 it is provided that the provincial lands 
within the boundaries of the provincial forests mentioned in 
the schedule to the Act “are hereby withdrawn from disposi- 
tion, sale, settlement or occupancy * * • Sec. 44 provides 
that the provincial forests are for the “maintenance, protec- 
tion and reproduction of the timber thereon, for the conserva- 
tion of the minerals and for the protection of the animals, birds 
and fish therein.” Among the areas thus set aside is the 
Porcupine Provincial Forest in which the moose was shot by 
the accused. 

Under sec. 5 of The Fur Act, 1950, ch. 77, the Lieutenant- 
Governor in Council may constitute any area of crown land a 
registered trap line or a fur conservation block and every such 
order must be published in The Saskatchewan Gazette. Accord- 
ing to the stated case the Porcupine Provincial Forest has been 
constituted a fur conservation area, No. 103. 

In Rex v. Smith, 'supra, the word “unoccupied” was interpreted 
as meaning “idle,” “not put to use,” “not appropriated,” and it 
was held that when the crown in right of the province appro- * 
priâtes or sets aside certain areas for special purposes, as for 
game preserves, such areas can no longer be deemed to be 
“unoccupied Crown lands” within the meaning of par. 12 of the 
agreement. Following the decision in Rex v. Smith, supra, a 
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provincial forest created under the provisions of The Forest Act 
ana a fur conservation area created under The Fur Act, 1950, 
cannot be deemed to be “unoccupied Crown lands” within par. 
12 of the agreement. 

The area on which the accused shot the moose was set aside 
by the crown in right of the province both as a forest reserve 
and as a fur conservation area and the accused had no right 
to hunt thereon. 

Counsel for the accused argued that sec. 13 (2) of The Game 
Act, 1950, is ultra vires of the provincial legislature. Notice 
was served upon the Attorney-General pursuant to The 
Constitutional Questions Act, RSS, 1940, ch. 72. Sec. 13 of 
The Game Act, 1950, is as follow’s: 

“13.—(1) Notwithstanding the provisions of this Act, 
and in so far only as is necessary in order to implement the 
provisions of the agreement between the Government of 
Canada and the Government of Saskatchewan ratified by 
chapter 87 of the statutes of 1930, it shall be lawful for the 
Indians within the province to hunt for food at all seasons 
of the year on all unoccupied Crown lands and on any other 
lands to which the said Indians may have a right of access. 

“(2) For the purpose of subsection (1) the lands 
designated by or pursuant to The Provincial Lands Act as 
school lands and the lands within game preserves, provin- 
cial forests, provincial parks, registered traplines, or fur 
conservation areas established pursuant to the regulations 
under The Fur Act, shall be deemed not to be unoccupied 
Crown lands or lands to which Indians have a right of access.” 

It will be observed that subsec. (1) states that in so far only 
as is necessary to implement the provisions of the agreement 
between the Government of Canada and the Government of 
Saskatchewan “it shall be lawful for the Indians to hunt for 
food at all seasons of the year on all unoccupied Crown lands 
and on any other lands to which the said Indians may have a 
right of access.” The wurds quoted are a repetition of the 
language contained in the last lines of par. 12 of the Natural 
Resources Agreement. Subsec. (2) of sec. 13 follows with a 
declaration that the lands within game preserves, provincial 
forests, registered trap lines or fur conservation areas shall be 
deemed not to be “unoccupied Crown lands” or lands to which 
Indians have a right of access. I am of the opinion, following 
the decision in Rex v. Smith, supra, that provincial forests and 
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fur conservation areas having been set aside or appropriated 
by the crown in right of the province for special purposes can- 
not be deemed to be “unoccupied Crown lands” within par. 12 
of the Natural Resources Agreement. The legislature there- 
fore in enacting in sec. 13 (2) of The Game Act, 1950, that 
provincial forests and fur conservation areas “shall be deemed 
not to be unoccupied Crown lands” has enacted what is con- 
sistent with the interpretation of the words “unoccupied Crown 
lands” in par. 12 of the Natural Resources Agreement. No ques- 
tion therefore as to the constitutionality of sec. 13 (2) of The 
Game Act, 1950, here arises. 

The appeal is dismissed. 

GORDON, J.A. — In this appeal I have had the advantage of 
reading the judgment of my Lord the Chief Justice in which 
he has set out the material parts of the stated case so it is 
unnecessary for me to do so. As I have the misfortune to differ 
from him I need hardly say that I do so with great regret and 
respect. 

When the matter first came before us Mr. Robinson, Q.C., 
appearing for the accused, stated that he wished to contend 
that subsec. (2) of sec. 13 of The Game Act, 1950, ch. 76, was 
ultra vires. The matter was accordingly adjourned to permit 
the necessary notice to be given to the Attorney-General of 
the province, which notice was duly given and the matter came 
before us, with Mr. R. M. Barr, Q.C. appearing for the Attorney- 
General of the province as well as crown prosecutor. 

Par. 12 of ch. .87 of the statutes of Saskatchewan for 1930 
reads as follows: 

“12. In order to secure to the Indians of the Province 
the continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws respect- 
ing game in force in the Province from time to time shall 
apply to the Indians within the boundaries thereof, provided, 
however, that the said Indians shall have the right, which 
the Province hereby assîmes to them, of hunting, trapping 
and fishing game and fish for food at all seasons of the year 
on all unoccupied Crown lands and on any other lands to 
which the said Indians may have a right of access.” 

Sec. 13 of The Game Act, supra, reads as follows [see ante, p. 
255J. - 
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So far as I can find this is the first effort on the part of the 
legislature of the province of Saskatchewan to define “un- 
occupied Crown lands.” 

The history of the dealings of the crown with the native 
tribes is set forth in an admirable way by the late Mr. Justice 
McGillivray in Rex v. Wesley [1932] 2 WWR 337, beginning at 
p. 342, 26 Alta LR 433, 58 CCC 269. 

The contention of Mr. Robinson, appearing for the accused, 
is that the province cannot by unilateral legislation take away 
any rights that were assured to the Indians under sec. 12 of 
ch. 87 of the statutes of 1930. 

The agreement entered into between the province and the 
Dominion was confirmed by the Parliament of Great Britain 
by an amendment to the British North America Act, 1867, by 
ch. 26 of 20 & 21 Geo. V. The operative section of this Act, 
being sec. 1, is as follows: 

"The agreements set out in the Schedule to this Act are 
hereby confirmed and shall have the force of law notwith- 
standing anything in the British North America Act, 1867, 
or any Act amending the same, or any Act of Parliament 
of Canada, or in any Order in Council or terms or condi- 
tions of union made or approved under any such Act as 
aforesaid.” 

Mr. Robinson contends that the Saskatchewan legislature had 
no more right to define terms used in this agreement so 
confirmed and made a part of the British North America Act, 
1867, than they could define terms used in the original Act. 

For the crown it was contended that the decision of this court 
in Rex v. Smith [1935] 2 WWR 433, 64 CCC 131, was conclu- 
sive against the accused. With every deference I think there 
is a very material-difference. In the Sviith case the accused 
Indian was hunting on a game preserve on which all hunting 
was absolutely prohibited. Turgeon, J.A., writing the majority 
judgment of the court stated in part as follows at p. 437 of the 
report: 

“Nevertheless it was within reason that the time might 
come in this, as in all populated countries, when the estab- 
lishment of game preserves would be beneficial to all inter- 
ested in hunting and fishing, including the Indians them- 
selves. But a game preserve would be one in name only if 
the Indians, or any other class of people, were entitled to 

17—WWR 
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shoot in it. It is evident that the Parliament of Canada did 
not put any such narrow meaning on the words of the treaty ’’ 
but had in mind that nothing in it prevented the due 
preservation of game * * * j' 

Then again the opening words of the very section of the 
agreement assuring to the Indians the right to hunt are: ; 

“In order to secure to the Indians of the Province the i 
continuance of the supply of game and fish for their support 
and subsistence.” j 

By creating the game preserves the province was endeavour- j 
ing to secure to the Indians of the province an adequate supply 
of game. j 

With every respect I do not think the enactment of sec. 13 
(1) of the provincial Game Act, 1950, added anything to the 
rights assured to the Indians of this province, nor do I think 
that subsec. (2) of the same section in any way curtailed them. 

If instead of defining the words “unoccupied lands” the 
provincial legislature had defined the word “game,” as it 
appears in said par. 12, as limited to jack rabbits no one would 
have had the temerity to suggest that such legislation was not 
ultra vires the province. The same could be said if the area in 
question had been reserved for hunting by white men alone. 

With every deference I agree with my Lord the Chief Justice 
[then Martin, J.A.] when in the Smith case, supra, he stated 
on p. 439 as follows: 

“The issue must be determined upon the construction of 
par. 12-of the Natural Resources Agreement, made between 
the Government of the Dominion of Canada and the Govern- 
ment of the Province of Saskatchewan, and which provided 
the terms upon which the natural resources within the 
boundaries of the province were transferred by the Dominion 
to the province. This agreement was affirmed by the Legisla- 
ture of the province by ch. 87 of the statutes of 1930, and 
by the Parliament of Canada by ch. 41 of the statutes of 
1930. It was also affirmed by the Parliament of the United 
Kingdom of Great Britain and Northern Ireland, by the 
British North America Act, 20 & 21 Geo. V, ch. 23. By the 
Act of the Imperial Parliament the agreement was declared 
to have the force of law notwithstanding anything in the 
B.N.A. Act of 1867, or any amending Act or any Act of 
Parliament of Canada or any order in council, or by any 

t 
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terms or conditions of union made or approved under any 
such Act. The Natural Resources Agreement therefore has 
been given the force of law by the Imperial statute and the 
law with respect to any subject dealt with therein must be 
determined by an interpretation of the terms of that agree- 
ment.” 

Other parts of the Act certainly apply to Indians because 
par. 12 of the agreement above set out provides that: 

“ * * • Canada agrees that the laws respecting game 
in force in the Province from time to time shall apply to the 
Indians within the boundaries thereof * * • 

There was however one important exemption reserved to the 
Indians, namely: 

“ * * * provided, however, that the said Indians shall 
have the right, which the Province hereby assures to them, 
of hunting, trapping and fishing game and fish for food at 
all seasons of the year on all unoccupied Crown lands and 
on any other lands to which the said Indians may have a 
right of access.” 

It was admitted by the counsel for the crown that the accused 
would have the right to shoot even a moose on his ovm reserve 
or upon any unoccupied crown lands provided that his defini- 
tion of “unoccupied” wrere accepted. It therefore seems clear 
that the absolute prohibition against killing moose at any time 
or anywhere in the province did not apply to Indians. 

It is also clear from the stated case and from statements by 
counsel that the Porcupine Forest Reserve is not in the same 
class as a game preserve where hunting is absolutely prohibited 
because on November 8, 1952, the day in question in this appeal, 
the accused and one Barton were on the reserve to shoot big 
game and people other than Indians could lawfully hunt on 
this reserve for big game during the proper hunting season 
which opened on November 8, 1952. The stated case says: 

“The area known as Porcupine Provincial Forest Reserve 
and also as Fur Conservation Area No. 103 was open to any 
visiting hunters who have a licence and they are permitted 
to hunt over that area which is Crown lands.” 

There are therefore two different areas on which the Indians 
may hunt for game when required for food at all times of the 
year. They are, first, “unoccupied Crown lands” and, second, 
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“any other lands to which the Indians may have a right of 
access.’’ This was statpd by Turgeon, J.A. in the Smith case 
at p. 436, supra. 

Tiie second class would include “occupied” crown lands in 
which class Indian reservations would fall. Even accepting the 
rule laid down in Rex v. Smith, supra, as to the meaning of 
“unoccupied” I cannot see how it could be said the the Indians 
had no right of access to the Porcupine Provincial Forest 
Reserve. The word “access” is very simple and according to 
the Nei'j Oxford Dictionary its main meaning is “action of going 
or coming to or into.” I cannot see how any Indian could have 
been excluded from this reserve. The public at large was 
permitted not only to go into the reserve but to hunt big game 
there. The accused entered the reserve to hunt for food. If 
he had shot a deer, there could not have been a single objection 
raised. In my opinion he undoubtedly had a right of access to 
this crown land and having that right he could kill moose for 
food, within its boundaries. 

In the Smith case, supra, Turgeon, J.A. held that, although 
the accused in that case had the right of access to the game 
preserve, his rights were no greater than the right of any other 
member of the public and that therefore he could not hunt even 
for food within its area. . However this statement cannot be 
divorced from his previous statement that the game preserves 
were set apart for the benefit of the Indians as well as the 
sporting public. The accused having the right of access to the 
forest reserve in question to hunt for big game, I think he had 
the right to shoot moose providing it was needed for food. As 
my brother Procter stated on the argument the Indians should 
be preserved before moose. 

I would allow the appeal ivith costs here and in the court 
below, set aside the conviction and discharge the accused. 

PROCTER, J.A. — The stated case has been set out in full in 
the judgment of the Honourable the Chief Justice of this court 
and I repeat only such of the facts as found by the justice of 
the peace as are necessary to establish the grounds on which I 
base my opinion. 

The right of a treaty Indian such as Strongquill to shoot, hunt, 
trap and carry fire-arms within certain areas of crown lands 
in the province which have been declared to be game preserves 
was dealt with by this court in Rex v. Smith [1935] 2 WWR 
433, 64 CCC 131, and in disposing of that case it was held 

! 
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unnecessary to examine minutely the state of the law prior to 
the passing of the Imperial statute, ch. 26, Geo. V, cited as the 
British North America Act, 1930. That statute validated and 
confirmed the agreement entered into between the Dominion 
of Canada and the province of Saskatchewan, which had already 
been validated and confirmed by legislation passed in the 
parliament of the Dominion of Canada and the legislature of 
the province. 

Par. 12 of that agreement reads as follows [see ante, p. 253]. 

In Rex v. Smith, supra, this court held that par. 12 now 
governs the relations of treaty Indians under the game laws of 
Saskatchewan rather than the old Indian treaties which have 
a bearing on the question only as they assist in an interpreta- 
tion of par. 12, supra. 

In view of the fact that the agreement in part recited above 
required legislation not only on the part of the Dominion of 
Canada and the province of Saskatchewan but also of the 
Imperial Parliament of the United Kingdom to render it opera- 
tive it is clear that any amendment to the rights and powers 
set forth in the agreement can only be affective if made under 
the authority so granted by the validating legislation of the 
three governments. It is also I think clear that any attempt 
to limit the rights conferred on Indians to hunt, shoot, etc. by 
par. 12 cannot be altered or amended by the province of Saskat- 
chewan alone under the guise of legislation in respect to game 
laws unless the provisions of such game laws fairly come within 
the authority provided for by par. 12, cited supra. 

In Rex v. Smith-, supra, Turgeon, J.A., who delivered the 
majority judgment of this court, said: 

“It follows therefore that, whatever the situation may 
have been in earlier years the extent to which Indians are 
now exempted from the operation of the game laws of 
Saskatchewan is to be determined by an interpretation of 
par. 12, supra, given force of law by this Imperial statute. 
This paragraph says that the Indians are to have the right 
to hunt, trap and fish for food in all seasons ‘on all un- 
occupied Crown lands and on any other lands to which the 
said Indians may have a right of access.’ 

“For the purposes of the present inquiry we can confine 
ourselves to Crown lands (excluding lands owned by indiv- 



262 WESTERN WEEKLY REPORTS 8 WWR (NS) 

iduals as to which some other question might arise) because 
this game preserve is Crown land. The question then is (1) 
is it unoccupied Crown land, or (2) is it occupied Crown 
land to which the Indians have a right of access? If it is 
either of these no offence was committed by the accused.” 

Thereafter Turgeon, J.A. held in effect that it was originally 
contemplated in the old Indian treaties and carried forward into 
par. 12, supra, that various areas might be established as game 
preserves in the province to conserve and propagate game, and 
that upon the establishment of such a game preserve the area 
became “occupied Crown land” within the meaning of par. 12 
and the Indian for whose benefit the area had been occupied 
had no longer the right to hunt and shoot thereon. 

Dealing, in the Smith case, supra, with the second question 
which Turgeon, J.A. had posed—“Is it occupied Crown land to 
which the Indians have a right of access?”—he disposed very 
shortly of this question in one paragraph holding that any right 
of access the Indians enjoyed was merely the privilege of all 
persons to enter the preserve idihov.t carrying fire-arms, 
italicizing the last four words. The charge in the Smith case 
was one of “carrying fire-arms” on the game preserve. No one, 
Indian or othenvise, was entitled to access to the game preserve 
whilst carrying fire-arms and it was therefore .held that Smith 
was properly convicted of the offence charged. 

Turning now to the provisions of The Game Act, 1950, ch. 76, 
sec. 13 reads as follows [see ar.te, p. 255]. 

It will be seen that by subsec. (2) it has been enacted that, 
amongst other crown lands, provincial forests and fur conserva- 
tion areas shall be deemed not to be unoccupied crown lands 
or lands to which Indians have a right of access. 

Before us counsel for the accused Strongquill argued that 
sec. 13 (2) was ultra vires of the provincial legislature in view 
of the provisions of par. 12 of the agreement with the Dominion 
validated as it was by the legislation of the Imperial and 
Dominion parliaments and the provincial legislature. There is 
a very full discussion of the rights granted to the Indians under 
the various treaties in Rex v. Wesley [1932] 2 \WVR 337, 26 
Alta LR 433, 58 CCC 269, and it is there pointed out that 
there is a difference in the rights of an Indian hunting for sport 
and one hunting for food necessary for his maintenance. In 
addition to what was pointed out in the Wesley case I would 
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call attention to the fact that, since the validation of par. 12 
of the agreement, by the legislation enacted neither the govern- 
ment of the province, the government of the Dominion nor the 
Imperial Parliament itself can by legislation of one government 
alone alter or amend the rights conferred by the three govern- 
ments jointly under par. 12 of the agreement on treaty-Indians 
except as the light to do so is contained in that agreement and 
the validating legislation. 

Sec. 13 of The Game Act, 1950, purports to affect Indians 
only. Doubtless within the ambit of provincial legislation under 
the civil rights sections of the British North America Act, 1867, 
the province has the right to pass game laws but it must be 
held not to have the right to alone vary or affect the rights of 
treaty Indians granted .to them under par. 12 of the agreement 
nor can any legislation of the Dominion government alone now 
affect those rights in so far as treaty Indians in this province 
are concerned even though jurisdiction in respect to Indians 
was reserved to them by the B.N.A. Act, 1867. Game laws of 
the province passed to secure a continuance of game and fish 
in the province are within the purview of par. 12 and for that 
purpose reasonable and bona-fide areas may be set aside for 
game preserves in which himting by treaty Indians may be 
prohibited under the reasoning applied in Rex v. Smith, supra. 
Attempts however to limit, exclude or prohibit the rights 
granted to treaty Indians to hunt, trap and fish for food on all 
unoccupied crown lands and on any other lands to which the 
Indians may have a right of access must be viewed in the light 
of the true intent of the words used in par. 12 by the parties. 

See Mullins v. Surrey Treasurer (1880) 5 QBD 170, at 173; 
Craws’ Hardcastle’s Statute Laic, 5th ed., p. 214, cited in Rex 
v. Wesley, supra, at p. 344. 

I can add little to the very able judgment of McGillivray, J.A. 
in the Wesley case .with which I wholly agree. 

A careful study of the Smith case, supra, convinces me that 
the question of the right of a treaty Indian to shoot game for 
food on unoccupied crown lands or crown lands to which he has 
access is still open. There this court dealt only with the prohibi- 
tion of carrying fire-arms on a game preserve which was held 
to be occupied crown land. 

The justice of the peace has found the accused to be a treaty 
Indian belonging to an Indian reserve in this province and that 
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he was hunting for food when he killed the moose in question 
during a time when the hunting and killing of moose was 
prohibited, but the season for hunting of other big game was 
open. The moose was killed in the Porcupine Forest Reserve 
also known as fur conservation area, No. 103. 

Pars. 6, 7 and S of the stated case read as follows [see ante, 
p. 250]. 

The grounds on which the justice of the peace held the 
accused guilty were that provisions of The Gams Act, 1950, 
applied and that his killing of the moose under the circumstances 
was prohibited thereby. 

The licence referred to in par. 6 above is a licence to hunt 
game under The Game Act, 1950, and does not confer any 
special right of access to the forest reserve or fur conservation 
area. 

On the date in question, November 8, 1352, the killing of 
moose generally in the province was prohibited but the area 
where this moose was killed was at the time of killing an area 
open to visiting hunters who had a licence and such hunters 
were permitted to hunt over the area in question which are 
crown lands. Such being the case it appears to me that hunters 
had access to these crown lands for the purpose of killing game 
and unless the provision of sec. 13 (2) of The Game Act, 1950, 
denying Indians access to this area is valid this Indian had a 
right of access tb the crown land in this area and having such 
a right of access he could lawfully kill the moose in question 
since he required it for food for his family. His right to kill 
the moose should-have been determined by the justice of the 
peace, not under The Game Act, 1950, but under par. 12 of the 
agreement referred to before. Sec. 13 of The Game Act, 1950, 
is not a binding enactment as against Indians and is vitra vires 
of the provincial legislature. 

By sec. 91, par. 24, of the British North America Act, 18S7, 
exclusive legislative authority to deal with Indians and lands 
reserved for Indians was reserved to the Parliament of Can- 
ada. The Parliament of Canada dealt with the rights and 
liabilities of Indians by rh. 29, statutes of Canada, 1951, the 
Indian Act. Sec. 87. of that Act reads as follows: 

“LEGAL RIGHTS 

“87. Subject to the terms of any treaty and any other 
Act of the Parliament of Canada, all laws of general applica- 
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Parliament of the Dominion, does not declare that the defen- 
dant shall cease to be a denizen of the Province in which he 
may be, or that he shall, in other respects, be exempted from 
the jurisdiction of the provincial legislatures * * * It 
therefore appears * * 0 that any attempt by the legisla- 
ture of Ontario to regulate by enactments his conduct qua 
Indian would be in excess of its powers. If, on the other 
hand, the enactment had no reference to the conduct of the 
defendant qua Indian, but provided generally that no one 
was to sell, etc., liquors, then the enactment would be 
* * * a piece of legislation competent to the legislature 
* * « > 

“even though he—not in his status qua Indian, but under 
the general words—should come within the prohibition. 

“In other words, no statute of the Provincial Legislature 
dealing with Indians or their lands as such would be valid 
and effective; but there is no reason why general legisla- 
tion may not affect them.” 

By secs. 9, 11 and 17 of ch. 35, supra, it is provided as 
follows: 

“9. Every person and every class of persons shall enjoy 
the right to engage in and carry: on any occupation, business 
or enterprise under the law without discrimination because 
of the race, creed, religion, colour or ethnic or national 
origin of such person or class of persons. 

“11. Every person and every class of persons shall enjoy 
the right to obtain the accommodation or facilities of any 
standard or other hotel, victualling house, theatre or other 
place to which the public is customarily admitted, regardless 
of the race, creed, religion, colour or ethnic or national origin 
of such persons or class of persons. 

“17. The provisions of this Act shall bind the Crown and 
every servant and agent of the Crown and application for 
relief may be made without complying with the provisions 
of The Petition of Right Act ” 

The justice of the peace in par. 6 of the stated case has found 
that “the area known as Porcupine Provincial Forest Reserve 
and also as fur conservation area No. 103 was open to any visit- 
ing hunters who have a licence and they are permitted to hunt 
over that area which is crown lands.” Such being the case 
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tion from time to time in force in any province are applic- 
able to and in respect of Indians in the province, except to 
the extent that such laws are inconsistent with this Act or 
any order, rule, regulation or by-law made thereunder, and 
except to the extent that such laws make provision for any 
matter for which provision is made by or under this Act." 

Sec. IS (2) of The Game Act, 1950, purports to declare that 
lands designated by or pursuant to The Provincial Lands Act, 
RSS, 1940, ch. 37, as school land, lands within game preserves, 
provincial forests, provincial parks, registered trap lines or 
fur conservation areas established by the regulations under 
The Fur Act, 1950, ch. 77, shall be deemed not to be unoccupied 
crown lands or lands to which Indians have a right of access. 
That provision is clearly intended to apply only to Indians and 
it does not apply to the general public. It is not a “law of 
general application" within the meaning of sec. 87 of the Indian 
Act and is therefore not binding on Indians within the meaning 
of that section. Provision for the right of Indians to hunt for 
food on crown lands had already been made by “other Acts” 
referred to in sec. 87, these being the Acts validating the agree- 
ment of which par. 12, supra, was a part. 

A further reason for holding sec. 13 to be ineffective for the 
purpose of excluding only Indians from access to forest reserves 
exists in the provisions of The Saskatchewan Bill of Rights Act, 
1947, ch. 35. The latter Act is an Act of “general application” 
within the meaning of sec. 87 of the Indian Act and by its 
express provisions binds the crown in Saskatchewan. It has 
been the consensus of judicial opinion in Canada as expressed 
in many decisions of the courts that an Indian is a Canadian 
citizen and that, subject to the special privileges and restrictions 
provided in legislation such as the Indian Act and the Acts 
validating the agreement of which par. 12 is a part, he has the 
same rights, duties and obligations as any other Canadian 
citizen. 

In Rex v. Martin (1917) 41 OLR 79, at 83-4, 39 DLR 635, 
at 639, Riddell, J. said: 

“I think the language used by the Judicial Committee in 
C.P.R. v. Notre Dame de Bonsecours Parish [J899] AC 367, 
372, 373, 68 LJPC 54, may well be applied here mutatis 
mutandis:— 

“ ‘The British North America Act, whilst it gives the 
legislative control of the Indian defendant qua Indian to the 
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Slrongquill apart from the other legislation to which I have 
referred had the same “right of access" to tire crown land in 
the Porcupine Forest Reserve and fur conservation area, No. 
103. as the other hunters referred to in par. 6 of the stated 
case. Having such access to that crown land it was lawful 
for him to kill the moose for food under the special right 
reserved to him by par. 12 of the agreement hereinbefore 
referred to notwithstanding that the killing of moose in the 
province generally was prohibited. 

The appeal therefore will be allowed, the conviction will be 
quashed and the appellant will have his costs here and in the 
court below. 

MCNIVEN, J.A. — This conviction comes before us on appeal 
by way of stated case which is set out in full in the judgment 
of the learned Chief Justice. However*, the pertinent facts may 
be summarized: 

The accused was a treaty Indian living on an Indian reserva- 
tion where he followed the Indian way of life. On the day in 
question in company with a white man the accused was hunting 
for food, and shot the said moose as food for his family of six 
adults and a number of grandchildren. The area where the 
moose was shot was crown land, known as Porcupine Provin- 
cial Forest Reserve and also fur conservation area, No. 103, and 
was open to any visiting hunters in possession of a licence to 
hunt big game. The said area is uninhabited, covered with 
patches of timber, some burned over, but no part thereof was 
cleared or used for farming or agricultural purposes. The 
season for hunting big game opened on November 8, 1952 (the 
day the said moose was shot) but by regulation made pursuant 
to The Game Act. 1050, ch. 7G, the killing of moose in 1952 
was prohibited throughout the province. 

In 1930 the natural resources of the province generally were 
transferred from Canada to the province by. an agreement r.ow 
known as the Natural Resources Agreement which was ratified 
and confirmed by the Saskatchewan legislature and by parlia- 
ment and given the force and effect of law* as an amendment 
to die British North America Act (ch. 26 of 20 & 21 Geo. V) 
by the Imperial Parliament. Pars. 10, 11 and 12 of the said 
agreement refer to Indians and with respect to the matters 
therein dealt with the rights hei*etofore enjoyed by the Indians 
’whether by treaty or by statute were merged and consolidated. 
Vicie Rex v. Smith [1935] 2 \VWR 433, 64 CCC 131, where 
Turgeon, J.A. says at p. 436: 
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“It follows therefore that whatever the situation may 
have been in earlier years the extent to which Indians are 
now exempted from the operation of the game law of Saskat- 
chewan is to be determined by an interpretation of par. 12, 
given force of law by this Imperial statute.” 

See also Rex v. Wesley [1932] 2 WWR 337, at 342, 26 Alta 
LR 433, 58 CCC 269. 

Par. 12 of the said agreement is as follows [see ante, p. 253]. 

It is a cardinal rule that in interpreting a statute the proviso 
or exception is to be carved out of its enacting terms. As I 
read this section its dominant purpose and real intent was to 
preserve to the Indians the right of hunting, trapping and fish- 
ing for food at all seasons of the year, irrespective of the game 
luws but limited to the lands therein mentioned. This right is 
embedded in and guaranteed by the constitution of Canada 
coupled with the solemn assurance by the province that this 
right would be made effective. One cannot help but wonder 
what added strength such an assurance gives to the constitution 
unless it be that the ownership of all wild game is bv law vested 
in tiie crown in the right of the province. 

This right is limited to “all unoccupied Crown lands and to 
any other lands to which the Indians may have a right of 
access.” As was succinctly stated by Turgeon, J.A. in Rex 
v. Smith, supra: 

“The question then is (1) is it unoccupied Crown land, 
or (2) is it occupied Crown land to which the Indians have' 
a right of access? If it is either of these no offence was 
committed by the accused.” 

The Indians were the original settlers in the North West 
Territories now known as Alberta, Saskatchewan and the 
northern part of Manitoba. Apart from some fur traders and 
the odd settler the Indians were the only inhabitants of this 
vast territory in 1S74. In that year, by treaty the Indians 
ceded .whatever rights they had to Her Majesty and in 
consideration thereof inter alia Her Majesty agreed that: 

“ • • * Her said Indians shall have the right to 
pursue their avocations of hunting, trapping and fishing 
throughout the tract surrendered subject to such regula- 
tions as may from time to time be made by the Government 
of the Country acting under the authority of Her Majesty 
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and saving and excepting such tracts as may be required or 
taken up from time to time for settlement, mining or other 
purposes under grant or other right gii'€n by Her Majesty’s 
said Government.” 

The tract surrendered was practically "unoccupied” in the 
physical sense—it was idle land, empty—vacant—not put to 
any use. 

It is common knowledge that wild life (game) instinctively 
seeks "unoccupied” places remote from human habitation for 
food, for breeding and nurturing its young, for concealment 
and protection from predatory wild life including human beings. 

I have already said that whatever rights with respect to 
hunting granted to the Indians by the said treaty were merged 
in par. 12 of the Natural Resources Agreement, supra. I have 
only referred to the treaty for such assistance as its terms may 
give in interpreting the language used in par. 12 for we must 
attribute to parliament an intention to fulfil its terms. It is 
also a cardinal rule of interpretation that words used in a 
statute are to be given their common ordinary and generally 
accepted meaning. Statutes are to be given a liberal construc- 
tion so tliat effect may be given to each Act and every part 
thereof according to its spirit, true intent and meaning. See 
The Interpretation Act, 19.^3, ch. 2, sec. 5. Murray’s Standard 
Dictionary defines "unoccupied” with relation to ground as "not 
occupied by inhabitants or in-dwellers—not put to use in this 
way—not frequented or filled up—empty.” 

This offence was committed on the Porcupine Forest Reserve 
which approximates 131 square miles and that part thereof 
where the moose was shot measures up to the foregoing defini- 
tion of “unoccupied.” In the schedule to The Forest Act, RSS, 
1940, ch. 39, reserves are described which in area exceed S,000 
square miles. Sec. 43 (1) of The Forest Act as amended by 
1951, ch. 20, sec. 4, is as follows: 

"43.— (1) In order to reserve certain areas in the prov- 
ince for a perpetual growth of timber, and to preserve the 
forest cover thereon, which regulates stream flow, and to 
provide for a reasonable use of all the resources which the 
forests contain, all provincial lands within the respective 
boundaries of the provincial forests mentioned in the sched- 
ule to this Act are hereby withdrawn from disposition, sale, 
settlement or occupancy except under the authority of this 
Part or of regulations made thereunder.” 
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Under the said Act there is power to withdraw from these 
forest reserves such land as may be required fcr historical sites 
or residential purposes and the granting of leases within provin- 
cial forests for agricultural, business, or residential purposes 

, not exceeding 33 years. This vast area is, subject to these 
exceptions, withdrawn from sale, disposition, settlement or 
occupancy. It is a natural hunting ground. Whether crowm 
land is occupied or unoccupied is a question of fact to be 
determined by evidence and the facts as set out in the stated 

_case compel the conclusion that the area where this moose was 
shot w'as unoccupied crown land. The right of the Indians to 
hunt for food is “on all unoccupied Crown lands” and to effec- 
tuate the true intent and spirit of par. 12 the word “all” should 
be interpreted as any. The whole is the summation of its parts. 
If the legislature by setting apart certain crown lands as forest 
reserves (over 8,000 square miles) can convert them into 
occupied lands then it could set apart all crown lands as a 
forest reserve and thus defeat the paramount object of par. 12. 
The legislature has no power to do indirectly what it cannot 
do directly. I am equally certain the legislature would not do 
anything to even qualify its solemn assurance as contained in 
par. 12. 

The limitations on the Indians’ right to hunt over the lands 
surrendered as set out in the treaty of 1S74 are: 

“ * * c . upon such tracts as may be required or taken 
up for settlement, mining, or other purposes under grant, 
or other right given by Her Majesty’s said Government,” 

The words “taken up,” “grant,” “given by,” imply, connote 
alienation, transfer of the crown’s interest therein. These 
forest reserves are still crown lands—not required for settle- 
ment or mining—and the word “unoccupied" in par. 12 should 
be so interpreted. 

The offence charged in Rex v. Smith, supra, was carrying 
fire-arms on a game preserve against which there was an 
absolute prohibition. Such prohibition was of general applica- 
tion and as such comes within the meaning of The Indian Act, 
1051, ch. 29, sec. 87. It can be readily distinguished upon the 
facts and the terms of the treaty of 1S74 are substantially dif- 
ferent from the terms of the treaty of 1876 before the court 
in the Smith case. 

However should I be "wrong in this conclusion I am of the 
opinion that the Indians have a right of access to these forest 

! 
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reserves including the area where this moose was shot by the 
accused. See. 54 of The Forest Act, RSS, 1940, ch. 39, is as 
follows: 

“54. Persons using, or travelling in, a provincial forest 
shall, upon request, give the local field officers of the depart- 
ment, or other authorized officers of the Crown, informa- 
tion as to their names, addresses, routes to be followed and 
the location of their camps, and any other information per- 
taining to the protection of the forest from fire. Any person 
who refuses to give the required information shall be guilty 
of an offence, and for each such offence shall be liable on 
summary conviction to a fine of not less than $5 nor more 
than $50.” 

This section impliedly gives the right to'use and travel in 
a provincial forest to “persons” and "any person” failing to 
give an authorized officer of the crown the information therein 
required commits an offence. The treaty of 1S74 was made 
with “Her Majesty’s Indian subjects” and as stated by my 
brother Procter in his judgment there is ample judicial author- 
ity for the statement that Indians born in Canada and/or living 
upon Indian reservations are British subjects and as such would 
be persons within the meaning of the foregoing section of The 
Forest Act. It is a right common to all persons and the “right 
of access” referred to in par. 12 is not a special or peculiar 
right limited or confined to Indians to be enjoyed by them alone. 
In addition in the stated case there is the fact that the area in 
question “was open to any visiting hunters who have a licence 
and they are permitted to hunt over that area which is Crown 
lands.” In my opinion the accused, a treaty Indian, had a right 
of access to the said land, a right to hunt thereon for and kill 
the said moose for food irrespective of the provincial Game Act, 
1950. 

However, counsel for the crown relies upon sec. 13 of The 
Game Act, 1950, as follows [see ante, p. 255]. 

This section is not of general application but limited to the 
Indians and therefore does not come wdthin the meaning of 
sec. 87 of The Indian Act, supra. By sec. 91, par. 24, of the 
British North America Act, 1867, the right to enact laws with 
regard to Indians and land reserved for the Indians is vested 
exclusively in parliament. 

Sec. 13 (1), supra, merely restates a substantial part of par. 
12 of the Natural Resources Agreement, supra, which was 
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approved by the legislature, 1930, ch. S7. It does not amplify, 
extend, or curtail any rights granted the Indians under the 
agreement. It is merely a basis for the enactment of subsec. 
(2), supra, which is limited in its application to the purposes 
of subsec. (1). 

This subsection designates certain crown lands which shall 
be deemed not to be unoccupied crown lands or other lands to 
which the Indians have a right of access. Irrespective of the 
facts applicable to such lands and no matter what the common, 
ordinary and generally accepted meaning of the words and 
phrases used therein may be the legislature by the use of the 
word “deemed” has imposed its own meaning upon the language 
used. In effect this section declares the named lands to be 
occupied crown lands to which the Indians have no right of 
access. 

In my opinion the legislature has no power by unilateral 
action to define the language used nor amplify, extend, modify 
or alter the terms of the said Natural Resources Agreement, 
nor to derogate from the rights granted to the Indians by the 
said agreement. These are constitutional rights which can 
only be amended or interpreted as provided for in the BJ'J.A. 
Act, 1867, and amendments thereto. Vide C.P.R. v. Notre Dame 
dc Bomecours Parish f 1899] AC 367, 63 LJPC 54. 

In my opinion sec. 13 (2) of The Game Act, 1950, is ultra 
vires and has no application to the accused.' 

The appeal will be allowed and the conviction quashed with 
costs both here and in the court below. 

CUEUTON, J.A. (dissenting) concurs with Martin, C.J.S. 
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.rlistTvwl that Viscount Cave, taking part in Hamilton v. Cold- Ont. 
tc</l, supi'ii, did nol express any doubt of the decision lie had A D 

mai!i■ in lie Jouis, supra.   
I am of opinion that the bankrupt cannot be made the slave J!)-s 

die trustee under tin- circumstances of this ease, and that Rj_ RCN-G 

;':.i appeal should be dismissed with costs.   
I in.ler no circumstances could the order made by the Assist- RwWe!l* J-v 

.Master stand—it is an order to the bankrupt to go on 
working, or, at least, earning money, and, no matter how little 

y earn, pay $2,1!^') a year to the trustee. The glaring 
..'ice of such an nrd. r would condemn it in itself. 

Appeal dismissed. 

PFX V. SYLIBOY. 

I i ■ I I.CSS County Court. Xurii Scotia, Patterson, Actina Co. Cl. <7. 
.itciubrr 10, tit'iS. 

C'iinir.iil Law I A—Game ■ • :d Fisheries—Indians—Cape Breton—Treaty 
of 1752—Scope and effect. 

The Treaty of 175? marie between Governor Hopson anti certain 
of the Mick Meek In of Nova Scotia, was not in reality a 
treaty, not being made between competent contracting parties and 
did not extend to Cape Breton Indians. The latter therefor? ac- 
quired no rights t" lnct under the treaty contrary to the general 
game laws of Nova s.elia. 

N.S. 

Co. Ct. 

192S. 

APPEAL by the accus'd from his conviction -by a Magistrate, 
•■n a charge of ur.lawfiM possession of furs. Affirmed. 

1>. McLennan, K.C., for Crown. 
J. McDonald, K.C., and C. MacKcnzie, K.C., for accused. 

PATTERSON,■ (ACTING) CO. CT. J. :—The defendant, who is the 
strand chief of the Mick Macks of Nova Scotia was convicted 
under the Lands and Forests Act, 1926 (N.S.), c. -1, of having 
hi his possession at Askilton in the County of Inverness on 
November 4, last fifteen green pelts, fourteen muskrat and one 
fox. He made no attempt to deny having the pelts, indeed 
frankly admits having them, but claims that as an Indian he is 
!';"t hound by the provisions of the Act, but lias by Treaty the 
'""lit to hunt and trap at all times. Every now and then for 
a number of years one has heard that our Indians were making 
these claims out, so far as I know, the matter has never been 
before a Court. 

The Treaty relied upon is that of 1752, made between Gov- 
ernor Hopson of the Province of Nova Scotia and His Majesty’s 
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Council on behalf of His Majesty, and “Major Jean Baptiste' 
Cope, chief Sachem of the Tribe of Mick Mack Indians Inhabit- 
ing the Eastern Coast of the said Province, and Andrew Had- 
ley Martin, Gabriel Martin & Francis Jeremiah, Members and 
Delegates of the said Tribe:” (1 Nova Scotia Archives, p. 6S3). 
Article 4 in part says:—“It is agreed that the said Tribe of 
Indians shall not be hindered from but have free liberty to 
hunt and fish as usual.” 

Observe the date 1752. Cape Breton between 1748 and 1763 
was not part of Nova Scotia. It was owned and governed by 
the French, while Nova Scotia was a colony of Great Britain. 
It will be remembered that defendant is a Cape Breton Indian 
and that the offence alleged against him was committed in Cape 
Breton. Assuming for the time that the Treaty is still in force 
in Nova Scotia proper, can defendant claim protection under 
it? Unless there is something more than I have stated, clearly 
not. But, say his counsel, the Mick Mack Tribe throughout 
Nova Scotia, including Cape Breton, is one and indivisible, and 
the Treaty was made with the tribe, and a very bright and 
intelligent young Indian testifies that two of the signatories to 
it were Cape Breton Indians. The language of the Treaty not 
only lends no support to this contention, but shows that it is 
untenable, and I am satisfied that the young Indian is mistaken. 

“The following Treaty of Peace,” reads the minute of Coun- 
cil, “was Signed, Eatifyed and Exchanged with the Mick Mack 
Tribe of Indians, Inhabiting the Eastern Parts of this Pro- 
vince:” (1 Archives, pp. 6S2-3) computed to be ninety in niun- 
ber,—Cope himself claimed authority over only forty. (1 Ar- 
chives, p. 671). Eight years before there had been three hun- 
dred Indians engaged in the attack on Canso (2 Nova Scotia 
Historical Society Collections, p. 15), all from “the Eastern 
Parts of this Province” which shows that Cope and the others 
who joined with him in the Treaty, really represented only a 
small portion even of these very Indians they claimed to repre- 
sent. Notice further, how Cope is described as “chief Sachem 
of the Tribe of Mick Mack Indians Inhabiting the Eastern 
Coast of the said Province,” {i.e., Nova Scotia proper) and his 
fellow signatories as “Members and Delegates of the said 
Tribe.” Article 3 seems conclusive on the point. There it is 
provided (p. 683) :—“That the said Tribe” {i.e. the tribe in- 
habiting the eastern coast of Nova Scotia) “shall use their ut- 
most endeavours to bring in the other Indians to Renew and 
Ratify this Peace.” In the proclamation bringing the Treaty 
into force, Cope is described as “Chief Sachem of the Chiben- 
accadie (Shubenacadie) Tribe of Mick Mack Indians, Inhabit- 
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ii: ' I ho Eastern Co-ist of this Province,” aiul his associates as 
liclegates of the said Tribe:” (1 Archives, pp. 635-6). 
]f the comnuinings leading up to the Treaty (Archives p. 671) 

I.,: examined it will he seen lhat Cope calls himself ‘‘chief of 
that part of the Nation that lived in these parts of the pro- 
vince.” (that is near Halifax) and had about forty men under 
hi: i. lie accepted the proposals made to him by the Governor 
a these words:—‘‘I Map»- Jean Baptiste Cope do accept . . . . 

conditions of this answer of His Excellency the Governour 
 for myself and my people .... and I promise . . . . 
* : i do my utmost Endca>-.urs to bring here the other Tribes of 
Vi kmacks to make a pi ce:” (Archives, p. 67-1). 

In the face of this evidence there can be no doubt, I think, 
the Treaty relied ir on was not made with the Mick Mack 

Tribe as a whole but with a small body of that tribe living in 
ihe eastern part of Nova Scotia proper, with headquarters in 
ml about Shubenacadk and that any benefits under it ac- 

crued only to that body and their heirs. The defendant being 
mi; blc to show any connection, by descent or otherwise, with 
(h r body cannot claim any protection from it or any rights 
cr ier it. 

!’>nt there is much move than what I might not improperly 
«•ml internal evidence to show that defendant ’s contention that 

Treaty was a generr’ and not a local one is un .enable. Be- 
ni eon 1752 and 1763 MO find negotiations going on betiveen 
t’m Governor and conned and various tribes or local bodies of 
Indians for treaties:—for instance with the Fort Lawrence 
(Missiqttash) Indians in 1753 and again in 1755; with the Cape 
Sable Indians in 1753; with Indians near Halifax in 1760; with 
f’hibenaecadie Indians (the very Indians of our Treaty) in 
1760 (2 Murdoch’s History of Nova Scotia, pp. 219, 225, 257, 
383 and 384). Between same dates we find treaties entered 
into with Lehéve (LaH.ive) Indians in 1753, 1760 and 1761; 
with the Chibenaceadie and Muscadoboit (Shubenacadie and 
Musquodoboit) Indians in 1760; with certain Indian chiefs in 
1701; with the Missiquash Indians, and with the Pietouck and 
Mnlagonich (Pietou and Merigomishe) Indians in the same year, 
(2 Murdoch’s History, pp. 219, 385, 403, 406-7). Why these 
negotiations—why these treaties if the Treaty of 1752 iras gen- 
eral applying to all Nova Scotia? 

In none of these treaties, or in the negotiations leading up to 
them is there any reference to the Treaty of 1752, while there 
.ne many to the Treaty of 1725. (1 Archives, pp. 572-3). In- 
deed the only reference to the Treaty of 1752 that I have been 
able to find is in that infamous proclamation by Governor Law- 

N.S. 

Co. Ct. 
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pence dated May 14, 175G, wherein lie offers a reward of £30 
for the capture of any Indian, or £25 for any Indian woman. 
There it is mentioned as a treaty made with a tribe of Mick 
Macks. (2 Murdoch’s History, p. 308). We read too that in 
17G3 a chief of the Indians in the Island of Cape Breton re- 
peatedly applied to the commanding officer at Louisbourg for 
provisions, which were refused, whereupon the chief said he 
would apply to the French and did so, (p. 437). 

That the Governor in Council of Nova Scotia knew that these 
treaties were of a local character is evident. On February 29, 
17G0, that body resolved ‘‘to make peace with each chief who 
came in, and afterwards to have a general treaty signed at 
Chignccto:” (p. 385). 

Counsel for the defendant suggest another way in which the 
benefits from the Treaty were or should be extended to their 
client and all other Cape Breton Indians. By Royal Proclama- 
tion after the Treaty of Paris, Cape Breton and St. John’s 
(Prince Edward) Island were annexed to Nova Scotia and three 
years later the Parliament of Nova Scotia by statute declared 
that the laws of Nova Scotia extended to the Island of Cape 
Breton. But the expression, “the Laws of Nova Scotia” had 
reference only to the general laws of the Province and it would 
be misusing words to speak of the Treaty of 1752 as a law. At 
any rate 1hc statute of 17GG (N.S.), c. I, ceased to have any 
effect in 1784 when Cape Breton was disjoined from Nova Scotia 
and created a colony with authority to its Governor to convene 
the Assembly. Separate Cape Breton and Nova Scotia remained 
until 1820-21 (N.S.), c. 5. After their union in that year an 
Act was passed enacting that the administration of justice in 
the Island of Cape Breton should be conformable to the usage 
and practice of the Province of Nova Scotia. Nothing is said 
about general laws or treaties. Presumably no mention of gen- 
eral laws was necessary to make them effective, but surely that 
cannot be said of treaties. 

I have referred to the proclamation after the Treaty of 
Paris. That is relied upon by the defendant for a reason other 
than that set out in the preceding paragraph. If that proclama- 
tion be examined it will be found that it deals only with those 
territories or cotvntries, of which Nova Scotia was not one, that 
had been ceded to Great Britain by France. These territories 
or countries, exclusive of Cape Breton and St. John's Island 
which, as we have seen, were annexed to Nova Scotia, were 
divided into four distinct governments, namely: Quebec, East 
Florida, West Florida and Grenada. The references in it to 
the Indians are specifically limited to the Indians of the three 
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i i, named governments. One can understand an Indian in 
i> ; ■ u'c for example making a claim that he was guaranteed cev- 
:.,in rights about, hunting by the proclamation, hut I confess I 
c: mint understand a Cape Breton Indian making any such 
r'.ihil. 

I might slop here. It the Treaty did noi extend to Cape 
;■ in and the Indians there could make no claim under it or 
P.vice any benefits from it, the prosecution must succeed and 
, conviction of the dénudant he confirmed, i think, however, 

uld express my opinion on the oilier q testions raised for 
i in hopes that there will be an appeal from my decision and 

■ upon so important a matter we may have the judgment of 
\ppcal Court. 

uMcLennan for the prosecution, whose brief is a joy to 
: so complete and compact it is, contends that even if the 

! !y relied upon hy the defendant was made for the whole 
ÀMack Tribe and did extend to Cape 15 ton and included 
i Indians there, i: was almost at once put an end to by the 
in.ding out of war. The ink was not much more than dr\ 
• c Treaty when Indians led by a son ot Cope (lot us hope 
i"'i that son to whom ilm complacent Govern had sent a laced 
i..;i .is a present) were tarrying on in the eV-.raetcristic Indian 

a war against Hiitd.i. It was the ven Indians who were 
i :ivs to the Treaty that were responsib! for the repeated 

- upon Dartmouth, (2 Murdoch’s History. p. 231), and it 
!' a well-known and est: blishcd fact that ligi’t down until the 

!iy of Paris put an end to the wav between England and 
d' mec the Indians were on the side of Fran m and were carry- 
ing on war in her behalf. Would that cla use in the Treaty 
aiiirantceing them the right to hunt be in c ousef|uenec put. an 
• ml to, or would it be merely suspended? Mr. McLennan as I 
é -ve pointed out argues it would be put an end to, but I am in- 

1 -fined to hold it. would only be suspended. 
Tie quotes in support of his contention Woolsey on Interna- 

tional Law, 5th ed., |i. 272:—‘‘Great Britain admits of no ex- 
vvption to Ihe rule that treaties, as such, are put an end to by 
a subsequent war between contracting parties:” but this is not 
Woolsey s own language,—it is a quotation from Dr. Twiss’ 
Lav. of Nations in Peace, 18S4, pp. 440-1, para. 252, and it is 
Gear that Woolsey himself docs not hold that view, that he 
recognizes certain exceptions to the rule that treaties are abro- 
gated hy war between the contracting parties. Woolsey points 
out (p. 272) for example that war between the U.S. and Eng- 
land would not end but would merely suspend the stipulation 
in the Treaty of ISIS, 1 Malloy’s Treaties, p. 031, giving the 
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U.S. liberty “forever to cure and dry fish’7 in certain places. 
The treaty we are discussing was not made with the signa- 

tories alone but “with their heirs, and the heirs of their heirs 
forever,” which seems to me to bring that portion of it giving 
to one of the contracting parties the right to hunt within Woul- 
sev’s exception. In other words it is my opinion and if it were 
necessary I would so hold that assuming the Treaty of 1752 to 
be a treaty the right referred to was only suspended during 
the war and would become operative again when peace came. 
Quite recently some Canadians in the U.S. Courts have invoked 
and successfully invoked the provisions of the Jay Treaty, 1791, 
1 Malloy’s Treaties, p. 590, though the war of 1812 has inter- 
vened. 

A treaty such as that with which we are dealing if made to- 
day is one that would require to be ratified by Parliament be- 
fore becoming effective, and would be invalid until such ratifi- 
cation: (6 Hals., pp. 440-1, para. 679). Though there was au- 
thority in Cornwallis’ commission to summon a parliament for 
Nova Scotia, we all know that none was summoned for some 
years after the treaty was signed. It is a fair inference I think 
that after parliament had been assembled and began to legislate 

I this treaty should have been ratified, or otherwise it would lose 
! ils validity. At any rate it was not very long after Parliament 
j assumed its functions that a statute was passed which ignored 
| the Treaty and treated it as non-existent. 

In 1794 the first of our many Game Acts was passed, 1794 
(N.S.), c. 4. It provided that no person within a certain period 

-each year should kill partridge or black duck but Indians and 
poor settlers. It might be argued that the exception goes to 
show that the Indians had a special right by treaty, but if they 
had such a right why mention it in the statute? It would seem 
to me that the proper interpretation would be that they having 
no such right by treaty were given it by statute. However that 
may be the next statute on the subject makes the point clear. 

By s. 1 of R.S.N.S. 1851, c. 92, it was enacted that:— 
“ No person shall take or kill any partridge . . . . between the 

first of March and the first of September in any year; but In- 
dians and poor settlers may kill them for their own use at any 
season.” 

Section 3 of that Act provides that :—“The sessions may make 
orders respecting the setting of snares or traps for catching 
moose,” and by s. 5, “may make orders for regulating the 
periods .... within which moose may be killed.” If the In- 
dians were excepted as to the taking or killing of partridge 
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because they had special right by treaty, why were they not so 
excepted as to setting snares or killing moose? 

Then follows a series of statutes prohibiting everyone, In- 
diens not excepted, from hunting during certain seasons until 
we come to that under which this prosecution was brought. 
Where a statute and treaty conflict a British Court must follow 
the statute, (Re Carter Medicine Co.’s Trade-Marl-., [1892] 3 
i.h. 472; Walker v. Baird, [1892] A.C. 491, at pp. 494-5). The 
p-'Ult therefore is that even assuming the so called- Treaty of 
1752 is a tieaty; assuming that it was valid as such without rati- 

ion by parliament, and that any rights under it could be 
r'aina-d by Hie Indians of all Nova Scotia as that Province is 
!i<*w constituted, the prosecution would still succceed, because 
Hie statut-' not the treaty prevails. 

At the trial there wras no discussion as to whether the so 
'•ailed tre; .y was really a treaty or not. Counsel for the de- 
fendant, whose closely reasoned brief I cannot too highly com- 
mend. did not touch this poii Apparently they are content 
t ' accept the description in the document itself, “Treaty or 
Articles of Peace,” but the prosecution raised the question and 
I must dent with it. Two considerations are involved. First, 
did the Jn-i: nis of Nova Scotia have status to enter into a treaty? 
And second, did Governor Hopson have authority to enter into 
• me with them? Both questions must I think be answered in 
the negat" 

(1) “Tive'ics are unconstrained Acts of independent pow- 
ers.” But ihe Indians were never regarded as an independent 
power. A civilized nalion first discovering a country of uncivil- 
ized poop1 or savages held such country as its own until such 
time as by treaty it was transferred to some other civilized 
nation. Tiio. savages’ rights of sovereignty even of ownership 
were never recognized. Nova Scotia had passed to Great Bri- 
tain not by gift or purchase from or even by conquest of the 
Indians but by treat}' with France, which had acquired it by 
priority of discover}' and ancient possession; and the Indians 
passed with it. 

Indeed the very fact that certain Indians sought from the 
Governor the privilege or right to hunt in Nova Scotia as usual 
shows that they did not claim to be an independent nation own- 
ing or possessing their lands. Tf they were, why go to another 
nation asking this privilege or right and giving promise of good 
behaviour that they might obtain it? In my judgment the 
Treaty of 1752 is not a treaty at all and is not to be treated 
as such; it is at best a mere agreement made by the Governor 
and council with a handful of Indians giving them in return 
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for good behaviour food, presents, and the right to hunt and 
fish as usual—an agreement that, as we have seen, was very 
shortly after broken. 

(2) Did Governor Hopson have authority to make a treaty? 
I think not. “Treaties can be made only by the constituted 
authorities of nations or by persons specially deputed by them 
for that purpose.” Clearly our treaty was not made with the 
constituted authorities of Great Britain. But was Governor 
Hopson specially deputed by them? Cornwallis’ commission is 
the manual not only for himself but for his successors and you 
will search it in vain for any power to sign treaties. 

Having called the agreement a treaty, and having perhaps 
lulled the. Indians into believing it to be a treaty with all the 
saeredness of a treaty attached to it, it may be the Crown should 
not now be heard to say it is not a treaty. With that I have 
nothing to do. That is a matter for representations to the 
proper authorities—representations which if there is nothing 
else in the way of the Indians could hardly fail to be successful. 

On behalf of the defendant one witness testified that all his 
life he had fished as he would without regard to the Fisheries 
Law, and defendant himself swears he has started hunting musk- 
rat for the last thirty-four years on Hallowe’en, October 31. 
Neither of them had ever been interfered with, 'flic suggestion 
was that they had not been interfered with because they were 
within their rights in doing what they did by virtue of the 
treaty. I say nothing about fishing, but as to the hunting it 
was not until 1927 that the close season was extended to Novem- 
ber 15. Until that year whenever there-had been a close season 
on muskrat it had ended on November 1. If defendant did not 
start his hunting until October 31, the reason he was not pro- 
ceeded against before seems obvious. 

There is abundant evidence also that the Indians have been 
for many years receiving food, blankets, etc., from the govern- 
ment through the Indian agent because, says the defendant, of 
this treat}'. I cannot agree. Rather I think they received these 
goods, and other benefits as well, not because of the treaty but. 
by virtue of the successive statutes in that behalf: (1S42 (N.S.). 
c. 16; 1844 (N.S.), c. 56; R.S.N.S. 1851, c. 58; and 1859 (N.S.), 
c. 14). The good work so begun and carried on when Nova 
Scotia was a separate Province was taken over by the federal 
government at Confederation and one is glad to learn is being 
so generously continued. 

On no ground that has been advanced, and I am sure every- 
thing has been said or done that with any chance of success 
could have been said or done, can defendant in my opinion sue- 
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ceed. Such sympathy as a Judge is permitted to have is with 
defendant. I would gladly allow the appeal if I could find any 
sound reason for doing so, but I cannot and must confirm the 
convict ion. The very capable Magistrate who heard the case 
below has, I am pleased to see, fixed the penalty at the very 
lowest figure that the Act allows. Even so I venture to express 
the hope that the authorities will not enforce the conviction. 

I have no doubt whatever that defendant honestly believed 
that the treaty was valid and that he was entitled under it to 
kill muskrat or have their pelts in his possession at any- 
time, and as I pointed out, a year ago or rather in 192G it 
was no offence on November 4 to have green muskrat pelts 
in one’s possession. While everyone is presumed to know 
the law and to know the exact limits of the Close season, it 
is more than likely—is it not a certainty—that the untutored 
mind of the defendant was not aware that in 1927 the close 
season had been lengthened to November 15? Of course, ig- 
norance of the. law excuses no one, but surely ignorance of 
the law under such circumstances can be urged as a plea for 
most lenient treatment—for in such a ease as this waiving 
both penalty and costs. 

Appeal dismissed. 

N.S. 

Co. Ct. 

1928. 

RF.X 

v. 
SYUHOV. 

Patterson, 
(Acting) 

Co. Ct. J. 

UNTERMEYER v. A.-G. B.C. 

Sajin me Coi'rt of Camilla. Aui/lin, C.J.C.. Mir/nault. liinfret, Lam ont 
anil Shiilli, JJ. December ?.!. V.I2S. 

Taxes VC—Succession duties—Shares—Situs—Value. 

For succession duty purposes the situs of shares is where they 
may he transferred, and the market price is a safe guide to their 
fair market value. 

[See annotation [1926] 3 D.L.R. 449, 1 Dom. I,. Ann. 347.] 

APPEAL by the executors of I. l’iitermeyer, deceased, from 
the .judgment of the B.C. Court of Appeal. [1928] 3 D.L.R. 
311, affirming tlie decision of the commissioner fixing the value 
of certain shares for succession duty. Affirmed. 

•/. IL. de I!. Farris, K.C., for appellant. 
F. /•'. .\ewcontbc, for respondent. 
The judgment of the Court was delivered by 
MIUNAUI.T, .T.:—The late I. rntermeyer, among other prop- 

erty. was possessed at his death of 320,800 shares of Premier 
Cold Mining Co., a British Columbia corporation. Of these 
shares, of a nominal value each of $1. 2,000 were held by him 
in trust, and the controversy here is restricted io the balance, 

Can. 

S.C. 

1928. 
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YUKON TERRITORY MAGISTRATE’S COURT 

O’Connor, Magistrate 

R. v. Tom Torn 

Game laws — Indian charged with abandoning meat and allowing 
meat to spoil — Legislation applicable to Indians and Eskimos — 
Negligence in not preserving meat constituting mens rea — The 
Game Ordinance, Ii.O.Y.T. 1975, c. G-l, s. 14(1) (a), (b) — The 
Yukon Act, K.S.C. 1970, e. Y-2, ss. 18(1) (q), 17(2), (3). 

The accused was charged with two counts of abandoning the meat of 
moose which he had killed, and with two counts of allowing meat 
that was suitable for human food to spoil contrary to s. 14(1) (a), (b) 
of The Game Ordinance. The accused, an Indian, had packed out 
some of the meat and had not taken steps to preserve the remainder 
until such time as he could remove it as well. He argued that The 
Game Ordinance did not apply to him and that there was no proof 
of mens rea. 

f.h'W, the charge of abandoning meat was dismissed; the accused was 
convicted on the charge of allowing meat to spoil. The Game Ordin- 
ance did not interfere with the right of Indians and Eskimos to 
hunt on unoccupied Crown lands, but merely ensured that what was 
hunted was in fact used for food; s. 14 therefore applied to the 
accused. As it was not shown that the accused intended to abandon 
the meat, those charges were dismissed. His carelessness and negli- 
gence in not taking steps to preserve the meat were sufficient to 
constitute the mental element required on the charge of allowing 
meat to spoil. 

Kallooar v. R. (1964), 50 W.W.R. 602 (N.W.T.); R. v. Kogogolak (1959), 
28 W.W.R. 376, 31 C.R. 12 (N.W.T.); R. v. Pierce Fisheries Lid., [1971] 
S.C.R. 5, 12 C.R.N.S. 272, [1970] 5 C.C.C. 193, 12 D.L.R. (3d) 591 
referred to. 

Sigeareak v. R., U966] S.C.R. 645, 56 W.W.R. 478, 49 C.R. 271, [1966] 
4 C.C.C. 393, 57 D.L.R. (2d) 536; R. v. Royal Can. Legion, [1971] 3 
O.R. 552, 4 C.C.C. (2d) 196, 14 Cr. L.Q. 106, 21 D.L.R. (3d) (C.A.) 148 
applied. 

(Note up with 12 C.E.D. (West. 2nd) Game Laws, ss. 2, 3.] 

P. J. McIntyre, for the Crown. 

A. Lueck, for defendant. 

(Whitehorse Nos. 99/6/0988; 99/6/0991) 

4th August 1976. O’CONNOR, Magistrate:—This is the judg- 
ment in the case of R. v. Tom Tom. The accused stands charged 
with four separate counts in a single information. Each relates 
to an incident that occurred on 22nd February 1976. Count 
1 charges that the accused: 

6SÔ 
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. . having killed a cow moose, did abandon the flesh thereof 
that was suitable for human food, contrary to Section 14, sub- 
section (1) (a), of the Game Ordinance”. 

Count 2 is identical except that it relates to a calf moose. Count 
3 reads in part that the accused: 

. . having killed a cow moose, did allow a portion of the 
flesh thereof that was suitable for human food to be destroyed 
or spoiled, contrary to Section 14 subsection (l)(b), of the 
Game. . . .” 

Count 4 is identical except that it relates to a calf moose. 

The evidence established that the defendant, a registered 
member of the Whitehorse Indian Band, shot two moose, a cow 
and a calf, on unoccupied Crown land near mile 11 of the 
Carcross Road, in the Yukon Territory. Mr. Tom Tom is em- 
ployed by the White Pass and Yukon Route, Railway Division, 
and as a result of travelling back and forth between Whitehorse 
and Robinson, some 22Y> miles distance, he became aware that 
three moose were frequenting an area approximately 20 miles 
from Whitehorse at mile 91 on the railway. 

On 22nd February 1976, a Sunday, he was not working, and 
arranged for a ride with another employee in order to locate 
and shoot the moose which he had seen. He was dropped off, 
and did in fact shoot a cowr and a calf. He returned to White- 
horse and later that day, with two friends, returned to the 
scene in order to pack out some of the meat. They drove by 
car to a place within approximately one mile of where the 
moose had been shot, walked in and located the animals. The 
three removed part of the meat from each animal, but left much 
behind. The snow at the time was approximately two feet 
deep, and walking back to the road with the meat was a difficult 
matter. Each of the friends packed a portion of the meat 
which had been removed, while Mr. Tom Tom walked ahead 
breaking trail. He took no precautions which would have pre- 
served the meat until his return. The animals were not skinned, 
nor were they propped to allow the cold to enter the cavity 
to freeze the meat. The temperature in the area at the time 
was cold; however, the animals, left as they were, retained 
much heat. Mr. Tom Tom did not return to the moose, and 
on 26th February they were located by the game branch officers 
and found to be in a spoiled condition. I will deal with the 
evidence relating to the spoilage in more detail at a later point. 
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The defendant advised the game officers that it was his in- 
tent to return with a skidoo in order to pick up the remainder 
of the meat. 

The first submission made on behalf of the defendant is that 
s. 14 of The Game Ordinance, R.O.Y.T. 1975, c. G-l, is legislation 
which is not applicable to Indians in the Territory by virtue of 
the pi'ovisions of s. 17(3) of the Yukon Act, R.S.C. 1970, c. Y-2. 
The Game Ordinance was enacted by the Commissioner in 
Council pursuant to powers conferred by s. 16(1) (g) of the 
Yukon Act, which reads: 

“16.(1) The Commissioner in Council may, subject to this 
Act and any other Act of the Parliament of Canada, make 
ordinances for the government of the Territory in relation to 
the following classes of subjects, namely: .. . 

“(g) the preservation of game in the Territory. . . .” 

It is useful to set out here as well the provisions of s. 17(2) 
and (3) of that Act. 

“(2) Notwithstanding subsection (1) but subject to sub- 
section (3), the Commissioner in Council may make ordinances 
for the government of the Territory, in relation to the preserva- 
tion of game in the Territory, that are applicable to and in 
respect of Indians and Eskimos, and ordinances made by the 
Commissioner in Council in relation to the preservation of game 
in the Territory, unless the contrary intention appeal’s therein, 
are applicable to and in respect of Indians and Eskimos. 

“ (3) Nothing in subsection (2) shall be construed as author- 
izing the Commissioner in Council to make ordinances restrict- 
ing or prohibiting Indians or Eskimos from hunting for food, 
on unoccupied Crown lands, game other than game declared by 
the Governor in Council to be game in danger of becoming 
extinct.” 

Clearly moose have not been declared by the Governor in 
Council to be game in danger of becoming extinct. The con- 
tention is that s. 14 of The Game Ordinance, under which 
the defendant is charged, is legislation restricting Indians or 
Eskimos from hunting for food on unoccupied Crown land and, 
therefore, has no application to Mr. Tom Tom. Sigeareak v. R., 
1966] S.C.R. 645, 56 W.VV.R. 478, 49 C.R. 271, [1966] 4 C.C.C. 

393, 57 D.L.R. (2d) 536, provides a complete answer to that 
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submission. The Supreme Court was dealing with a charge 
against an Eskimo under s. 15(1) (a) of the Northwest Terri- 
tories Game Ordinance, 1960 (N.W.T.) (2nd Sess.), c. 2 (now 
R.O.N.W.T. 1974, c. G-l, s. 16(1) (a)), that he did abandon 
three barren-ground caribou which he had shot. The magistrate 
found that the defendant had killed the three animals and that 
after removing some of the meat he had formed the intention 
to abandon the balance. He concluded, however, that The Game 
Ordinance did not apply to Eskimos and, following the decisions 
of the Northwest Territories Territorial Court in the cases of 
KaTlooar v. R. (1964), 50 W.W.R. 602, and R. v. Kogogolak 
(1959), 28 W.W.R. 376, 31 C.R. 12, dismissed the charge. There 
were included in the Northwest Territories Act [R.S.C. 1952, 
c. 331], at that time, sections indentical to s. 17(2) and (3) of 
the Yukon Act. The Crown appealed by way of stated case, 
with the following question being posed: 

“Was I right in holding that the Game Ordinance and par- 
ticularly section 15(1) (a) thereof, does not apply to Eskimos?” 

The appeal was dismissed by the Territorial Court. Subsequent 
appeal to the Court of Appeal for the Northwest Territories 
was allowed and a further appeal, by the defendant, to the 
Supreme Court of Canada was dismissed. Hall J., writing on 
behalf of the court, concluded, firstly, that the caribou shot 
were barren-ground caribou, an animal that had been declared 
in danger of becoming extinct by the Governor in Council pur- 
suant to the provisions of the Northwest Territories Act and 
that, therefore, the exemption from The Game Ordinance con- 
tained in the section of that Act similar to s. 17(3) of the 
Yukon Act had no application. He went on to say at p. 485: 

“In any event, the caribou he killed were game within the 
meaning of the Game Ordinance and the offence here was in 
abandoning parts thereof suitable for human consumption even 
if he had the legal right to hunt for them for food. 

“I am of opinion that the question put by Parker, PAL in 
the case stated by him must be answered in the negative, the 
conviction of the appellant by the court of appeal affirmed and 
the direction remitting the case to the summary conviction court 
upheld. 

«I think it is desirable to say specifically that, in so far as 
Kàüooar v. R. and R. v. Kogogolak hold that the Game Ordin- 
ance does not apply to Indians or Eskimos in the Northwest 
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* Territories, they are not good law and must be taken as having 
i been overruled.” 
f; ! 

Mr. Lueck, on behalf of the defendant, urges that the finding 
referred to above is obiter dicta in that the basis of Hall J.’s 

j ; judgment is the conclusion that the caribou were barren-ground 
caribou and that his further statement concerning the applica- 
bility of The Game Ordinance to Indians and Eskimos was un- 
necessary surplusage. I am not able to agree with that view. 
The question in the stated case posed by the magistrate clearly 
involved a consideration of the applicability of the section to 
Eskimos. 

The Supreme Court, in remitting the case for decision, ex- 
pressed the clear opinion that the section did apply to Eskimos 
and that the two earlier decisions of the Territorial Court to 
the contrary were overruled. The decision in Sigeareak cannot 
be distinguished from the present case. 

The Game Ordinance does not operate to prohibit or restrict 
Mr. Tom Tom’s right to hunt. Implicit in the decision of the 
Supreme Court in Sigeareak is the interpretation that the ex- 
pression ‘‘hunting for food” used in s. 17(3) does not include 
the care and preservation of meat after kill. Mr. Lueck sug- 
gests that the two, hunting and subsequent handling and treat- 
ment of the animal, are so closely linked that they ought not 
to be separated and that the Commissioner in Council, by 
enacting unreasonable or restrictive legislation concerning the 
care and treatment of meat after a kill, could thereby infringe 
upon the right to hunt. If the effect of the legislation was 
such it would fall within the exemption set out in s. 17(3). 
Section 14 as presently enacted does not interfere with the 
right to hunt for food. Quite to the contrary, it is comple- 
mentary to that right, ensuring that what is hunted is in fact 
used for food. 

Counts 1 and 2 charge the defendant with abandoning meat. 
Sissons J. in Kaïïooar v. R. applied the ordinary general meaning 
to the word “abandon,” that being “to leave completely and 
finally; ... to give up all concern in” fp. 605]. That, it seems to 
me, is a reasonable interpretation to attach to the word. There 
must be present an intention on the part of the defendant to 
relinquish any further interest in the meat and to make no 
further effort to return to it. I am not satisfied that Mr. Tom 
Tom had such an intention. It seems that he had plans to re- 

654 
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turn the following weekend if he was able to obtain the use of 
a skidoo. Counts 1 and 2 will, therefore, be dismissed. 

The evidence relating to the condition of the remaining meat 
when it was located by the game officers is that a large portion 
had been eaten by birds or other animals. The skin had not 
been removed, and the meat was still unfrozen. There was a 
strong odour emanating from it. Some of the meat had turned 
green in colour. Both game officers were experienced in deal- 
ing with the hunting of animals and the cleaning of killed 
animals. They expressed the opinion that the meat had spoiled, 
and they did not feel it was fit for human consumption. Max 
Lasinger, a witness called by the Crown, expressed the same 
opinion. That was the only evidence before the court as to the 
condition of the meat at the time it was found. I am satisfied 
that the meat left at the scene by Mr. Tom Tom was suitable 
for human consumption, and that much of it was spoiled when 
found. During cross-examination, questions were directed to 
a number of witnesses concerning the customs of Indian people 
in preserving meat and in eating meat that might be considered 
spoiled by others. There was no evidence, however, either by 
way of response to those questions or introduced through other 
witnesses, to indicate that Indian customs in these matters are 
significantly different from those of the whites. Were there 
such evidence I would have no hesitation in finding that s. 14 
of The Game Ordinance ought to be interpreted in light of 
the traditional hunting customs and habits of the Indian people. 
It can never be the case that white hunting practices are to be 
imposed upon the Indian people. The court, however, cannot 
speculate as to what Indian custom is, and it seems to me that 
a prima facie case is made out if it is shown that food suitable 
for human consumption is found in a spoiled condition. 

The final matter to be determined is the mental element 
required in order to support a conviction under s. 14(1) (b). 
The defendant submits that it is an offence requiring proof of 
mens rea. The Crown, on the other hand, urges that this 
section is one of strict liability and refers to the case of R. v. 
Pierce Fisheries Ltd., [1971] S.C.R. 5, 12 C.R.N.S. 272, [1970] 
5 C.C.C. 193, 12 D.L.R. (3d) 591. 

I have found the decision of the Ontario Court of Appeal in 
R. v. Royal Can. Legion, [1971] 3 O.R. 552, 4 C.C.C. (2d) 196, 
14 Cr. L.Q. 106, 21 D.L.R. (3d) 148, to be of assistance. The 
court was there dealing with a charge under the Ontario Liquor 
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Licence Act, R.S.O. I960, c. 218, prohibiting a licensee from 
permitting or suffering any person under or apparently under 
the age of 18 veal's to enter a licensed premises. The sub- 
missions to the court with respect to the requirement of mens 
rea were similar to those before this court. The court held 
that the section imposed a duty upon the licensee to ensure that 
persons under or apparently under the age of 18 were not on 
the premises. The court was concerned with the interpretation 
of the words “permit” and “suffer.” Here the word “allow” 
has been used. The three are synonymous. Applying the Royal 
Can. Legion case to the present, there was a duty imposed that, 
upon Mr. Tom Tom once having killed the moose, he take 
sufficient steps to ensure that the meat of the animals would 
net spoil. This duty is not one of strict liability. It does, how- 
ever, require him to act with a reasonable degree of care. 
Carelessness, recklessness or negligence in the exercise of the 
duty to which I have referred will expose the defendant to 
liability under s. 14(1) (b). That duty here was twofold. First, 
he was required to make reasonable efforts to preserve the 
meat when leaving the scene and, secondly, to take reasonable 
steps to return in sufficient time to obtain the meat before it 
spoiled. He did neither. He left the meat in such a state that 
spoilage within a short time was inevitable. His efforts to re- 
turn and save the meat were half-hearted at best. He indicates 
that he did not have available time until the following weekend. 
By then much of the meat would be spoiled. His carelessness 
or negligence is sufficient to constitute the mental element re- 
quired under s. 14(1) {£>). The defendant will be found guilty of 
counts 3 and 4. 
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submissions be filed with the Court by April 1st. These were 
received within the time prescribed and have been fully con- 
sidered by me. 

The defendant claims to be exempt or immune from the 
provisions of ss. 41 and 42 of the Game and Fish Act pursu- 
ant to s. 88 of the Indian Act on the ground that the aborig- 
inal rights from time immemorial of the Indians of the Ojib- 
way Tribe to hunt and to fish in the area in question was and 
still is reserved to him under the Robinson Treaty of 1850 
and/or the James Bay Treaty — Treaty No. 9, of 1905, 
except as otherwise therein provided. 

With regard to such claim of exemption or immunity, 
s. 730(2) of the Criminal Code, which is made applicable to 
provincial statutory offences by s. 3 of the Summary Con- 
victions Act, R.S.O. 1970, c. 450, provides that: 

730(2) The burden of proving- that an exception, exemption, pro- 
viso, excuse or qualification prescribed by law operates in favour 
of the defendant is on the defendant, and the prosecutor is not 
required, except by way of rebuttal, to prove that the exception, 
exemption, proviso, excuse or qualification does not operate in 
favour of the defendant, whether or not it is set out in the infor- 
mation. 

In R. v. Park Hotel (Sudbury) Ltd., [1966] 2 O.R. 316, 
[1966] 4 C.C.C. 158, it was held that s. 730(2) of the Crim- 
inal Code is applicable to pi-ovincial statutory offences and 
that the burden of proving that an exception operates in 
favour of the defendant is on defendant and that the prose- 
cutor is not required, except by way of rebuttal, to negative 
the exception. See, also, s. 89(a) of the Game and Fish Act, 
which places upon the person charged thereunder in respect 
of taking, killing, procuring or possessing game or fish, the 
“onus” of “proving” that it was lawfully taken, killed, pro- 
cured or possessed by him. 

Of this section His Honour Judge Little in R. v. Moses, 
[1970] 3 O.R. 314 at pp. 319-20, [1970] 5 C.C.C. 356 at 
p. 362, 13 D.L.R. (3d) 50 at pp. 55-6 (Ont.), said: 

The onus is therefore on the accused under said s. 81(a) and he 
seeks to meet that onus by claiming that the terms of the Robinson 
Treaty are still operative, and if so, he has not contravened the 
provisions of said s. 38(1) as charged. 

Accordingly I hold that the onus of proving that the de- 
fendant is exempt from the relevant provisions of the Game 
and Fish Act is upon the defendant and that the prosecutor 
is not required, except by way of rebuttal, to negative the 
exemption. 

Where the law imposes an onus upon an accused to estab- 
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71/. M. deWeerdt, Q.C., for appellant 
O. J■ Troy, for Crown, respondent 

July 31, 1970. 

MADDISON, J. — This is an appeal by way of trial de novo 
against a comiction by Morrow, J., sitting as a Police Mag- 
istate (1970) 71 WWR 435, 9 CRNS 92. 

The appellant is charged that on or about April 14, 1969, 
at or near Pasley Bay, Northwest Territories, he did “unlaw- 
fully hunt a female polar bear with young, contrary to Item 
6 (b) of Schedule B of the Game Ordinance”. 

On or about April 14, 1969, the accused Eskimo and his 
Eskimo companion, Argvik Agvil, both of whom live at Spence 
Bay, N.W.T., proceeded by dog sled northwest of Spence Bay 
to a point several miles off the coast of the Boothia Peninsula 
on the sea-ice northwest of Pasley Bay, N.W.T., in search of 
polar bears to shoot for their hides. At about 97° west, 70° 
45' north, they sighted three polar bears together — two smal- 
ler bears, approximately the same size, and a larger bear. 
Argvik Agvil and the accused, knowing that Mathias Munga 
and his deaf-mute son, Oomeemungnak Munga, were following 
behind, waited for some time for Mathias Munga and Oomee- 
mungnak Munga to arrive, as they wanted Oomeemungnak to 
have the opportunity to take the first shot, so that he would, 
if he were successful in killing a bear, gain the hide, which 
he could then trade with the local fur trader. 

Oomeemungnak was, accordingly, afforded the opportunity of 
taking the first shot, which he did, killing one of the smaller 
bears and the larger bear with one shot. The other small 
bear ran away but was worried back to the area by the ac- 
cused’s dog. The accused then shot it The evidence is clear 
that the largest bear was a female. The accused and his com- 
panions were holders of general hunting licences and were there- 
fore entitled to hunt the bears permitted by item 6 (b) of 
Sched. B of the Game Ordinance, 1960 (2nd. sess.) (N.W.T.), 
ch. 2, and prohibited by the Game Ordinance, sec. 4 (1), from 
hunting any other polar bears. 

The skins of all three bears, stretched and dried, were ex- 
hibits in court The smallest of the three skins measured 65 
inches in length from tip of nose to tip of tail. 

Upon the joint motion of counsel, the evidence of Paul 
Kwaterowski, Superintendent of Game for the Northwest Ter- 
ritories, given by him at the previous trial (with the exception 
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(3d) 170, summarized the Indian title in Ontario as follows 
at p. 620 O.R., p. 180 D.L.R.: 

For the purposes of this case, it is sufficient to say that Indian 
title in Ontario has been "a personal and usufructuary right, de- 
pendent upon the good will of the Sovereign”. Indian lands were 
reserved for the use of the Indians, as their hunting grounds, under 
the Sovereign’s protection and dominion. The Crown at all times 
held a substantial and paramount estate underlying the Indian 
title. The Crown’s interest became absolute whenever the Indian 
title was surrendered or otherwise extinguished. 

It is also beyond question that the onus of proving that 
the Sovereign intended to extinguish the Indian title lies on 
the prosecution and that intention must be clear and plain: 
per Hall, J.A., supra, at p. 404 S.C.R., p. 210 D.L.R. 

It follows from this that the onus of proving that the 
Sovereign intended to limit or to restrict such title to certain 
Indians or to confine it to a certain territory or to terminate 
or to abrogate it on the happening of a certain event also 
lies on the prosecutor and such intention must also be clear 
and plain. 

In any such treaty the provisions conferring a right or 
benefit upon the Indians are to be construed broadly in their 
favour and in the event of any ambiguity in any of the 
terms thereof any issue arising therefrom should be resolved 
against the Sovereign as the draughtsman of the document 
and in favour of the Indian. 

Against this general background of the law I turn first 
to a consideration whether the Ojibway Indians ever en- 
joyed any aboriginal right to hunt and to fish and, if so, 
what the nature and the extent of that right was. 

In addition to the facts' admitted in evidence the defendant 
called one William E. Sault, a full-blooded Ojibway Indian 
from Nipigon, Ontario, to give evidence touching upon such 
rights and the nature and extent thereof. 

Having researched the subject thoroughly and from infor- 
mation that has been passed down from one generation to 
another and from his personal knowledge Mr. Sault may 
aptly be described as a scholar of the history and the culture 
of his people and of the several treaties affecting them. 

He touched, upon the aboriginal rights from time im- 
memorial of the members of the Ojibway Tribe to hunt and 
fish over all of the territories subsequently covered by the 
Robinson Treaty of 1850 with the Indians of Lake Huron, by 
the Robinson Treaty of 1850 with the Indians of Lake Su- 
perior, by the Northwest Angle Treaty (Treaty No. 3) with 
the Saulteau Indians and by the James Bay Treaty — Treaty 
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cannot come to the conclusion that the phrase “without young” 
in the Act means the same thing as “unaccompanied by cubs”. 

The first contention is appealing when considered with ref- 
erence to the term “with child” which, in ordinary English, 
preceded by the word “woman” or preceded by the words 
“she is” refers to a pregnant woman. The Shorter Oxford 
English Dictionary gives the same definition for the phrase 
“with young” in relation to animals. The difficulty with the 
contention for the opposite meaning is that in ordinary Eng- 
lish the phrase “without child” used in conjunction with the 
word “woman” does not mean a woman who is not pregnant. 
Nor does the expression “without young” in conjunction with 
“female polar bears” mean a polar bear who is not pregnant. 
There is even less logic in the suggestion that “female polar 
bear without young” means a female polar bear without suckl- 
ing young. 

Where does this leave us? If the Commissioner in Council 
had wished to make it clear that the permission to hunt fe- 
male polar bears provided by sec. 6 (b) of Sched. B was lim- 
ited to female polar bear unaccompanied by cubs, why did the 
drafters of the legislation not use the term which they saw 
fit to use in the regulations, namely, the term “unaccompanied 
by cubs”? I can only conclude that the legislators in their 
wisdom meant something different by the use of the expres- 
sion "without young”. But what did it mean? 

The desire of the Commissioner in Council to protect young 
bears by prohibiting the killing of their mothers is apparent, 
especially in light of the fact that the Governor-General in 
Council has been sufficiently concerned to declare, in 1960, 
pursuant to subsec. (3) of sec. 14 of the Northwest Territories 
Act, RSC, 1952, ch. 331, the polar bear to be game in danger 
of becoming extinct, thereby enabling the Commissioner in 
Council to make Ordinances which restrict the rights of the 
Eskimo to hunt the polar bear even for food. 

But do these bears come within this vague phrase in this 
Schedule? The answer must surely lie in whether or not 
these smaller bears would have been capable of surviving after 
the older female bear had been removed. The evidence of 
Kwaterowski is that the sow becomes pregnant when the last 
litter is at least one and three-quarter years of age. I quote 
from pp. 20 and 21 of Ex. 1 : 

“Q. And did you not tell us that it was only after the 
2nd summer that the cub bear left the mother? A. Yes, 
I mentioned when the female becomes pregnant and goes 
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of Madeline C. Nash, deceased, and directing the Registrar of 
Land Titles for the Saskatoon Land Registration District to 
cancel the existing certificate of title to said land and to 
issue title thereto to Joseph T. Nash as executor aforesaid. 

The appellant is entitled to his costs of this appeal and of 
the application to the Chambers Judge, to be paid by the 
receiver from funds in its hands. The receiver shall have its 
costs from the fund. 

The matter of costs of the other parties has given me con- 
cern. The Wells estate has not been a party to these proceed- 
ings and it is questionable if its distributive share on final 
winding-up should be decreased by any portion of these costs. 
I think, in fairness to all, it is best to direct, as I do, that no 
costs be awarded to each of the other appearing parties on 
this appeal and on the application below. 

NORTHWEST TERRITORIES 

TERRITORIAL COURT MADDISON, J. 

Regina v. Tootalik E4-321 

Game Laws — Hunting Female Polar Bear with Cubs — Inter- 
pretation of Statute. 

Appeal from a conviction for unlawfully hunting “a female polar 
bear with young, contrary to Item 6 (b) of Schedule B of the 
Game Ordinance”, made by Morrow, J. sitting as a Magistrate (1970) 
71 WWR 435, 9 CRNS 92. Appellant was a party to the shooting 
of a female polar bear and two younger bears in her company; 
the smallest of the three skins measured 65 inches overall. The 
case fell to be decided on the proper meaning to be given to the 
words in item 6 (b) of the Game Ordinance, 1960 (2nd sess.) 
(N.W.T.), ch. 2, “ * * * female polar bear without young”. 

Maddison, J. considered the earlier legislation and the intent of the 
current legislation, having in mind the mischief aimed at, and 
concluded that the intent was to suppress the hunting of the 
mother bear when she was accompanied by cubs so young that 
they would be incapable of surviving without her; there was evi- 
dence that a female polar bear became pregnant when her last 
litter were about one and three-quarter years old at which time 
she became intolerant and chased them away, they being at that 
age well able to fend for themselves. If the mother did not con- 
ceive at that time the cubs often stayed with her and the continued 
association increased their ability to survive on their own. In the 
case at bar there was reasonable doubt that the cubs in question 
were of an age at which they could not survive without their 
mother and they were not therefore within the ambit of item 6 (6). 
The conviction must be quashed. 

[Note up with 12 CED (2nd ed.) Game Laws, sec. 5; 22 CED (2nd ed.) 
Words and Phrases.] 
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In the case at hand, the mischief to be suppressed is the 
hunting of the mother bear when the young which are with 
her are at an age at which they would be incapable of sur- 
viving without her. As I have come to the conclusion that 
there is reasonable doubt that these young bears were of 
that age, they are outside the mischief to be suppressed and 
outside the objects of the enactment. 

Accordingly the appeal is allowed and the accused acquitted. 
The hides forfeited will be returned. 

In the conclusion which I have come to it is not necessary 
for me to consider other grounds of appeal advanced. It should 
be stated however that counsel for the defence abandoned his 
ground of appeal claiming an excess of jurisdiction in the trial 
Judge. 

I am indebted to both counsel for the excellence of their 
presentations, which reflected a great deal of homework. 

BRITISH COLUMBIA 

SUPREME COURT CHAMBERS HINKSON, J. 

MacMillan Bloedel Industries Limited 
v. International Woodworkers of America, Local 1-357 et al 

Trades and Trade Unions — Picketing Tugboat as Place of 
Operations of Employer — Designating as "Hof’ Scows 
and Logs Handled by Tugboat — Resulting Shutdown of 
Plaintiff’s Operations — Injunction. 

The defendant Guild commenced a lawful strike against the members 
of the B.C. Towboat Owners Association; plaintiff used, under lease, 
a vessel called ‘‘Straddi IV”, owned by a member of the associa- 
tion in its sawmill and associated booming grounds. There was 
no labour dispute between the plaintiff and the Guild or the Inter- 
national Woodworkers of America. The Guild claimed the right 
to picket in the vicinity of the leased vessel on the ground that it 
was a place of operations of its owner, and to picket near other 
vessels, scows and barges used by plaintiff and owned by other 
members of the association. Thereafter, the Guild declared that 
the “Straddi IV” was “hot” and that anything it hooked into would 
be considered “hot”; certain logs were sprav-painted with the 
word "hot”. In the result plaintiff’s boom men, on the instructions 
of defendant I.W.A. refused to handle the logs and its plant suffered 
a substantial shutdown. 

It was held that the plaintiff was entitled to the injunction sought; 
the plaintiff had made out a strong prima facie case that the boom 
men had struck, within the meaning of the Labour Relations Act, 
RSBC, I960, ch. 205, and the Mediation Commission Act, 1968 (B.C.) 

dfr.-î r.f 
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of that portion of the transcript of his evidence from line 15, 
p. 15 to the foot of p. 16) was permitted by me as evidence 
in this trial under the provision of sec. 727 (2) of the Criminal 
Code, 1953-54 (Can.), ch. 51. By further agreement between 
counsel certain publications which had been introduced in 
conjunction with Mr. Kwaterowski’s evidence at the previous 
trial were introduced in this trial de novo. They were “Den- 
ning Habits of the Polar Bear”, by C. Richard Harington, Ca- 
nadian Wildlife Report Series, No. 5, published at Ottawa in 
1968 and “Polar Bears and Their Present Status” by C. Rich- 
ard Harington, published by the Canadian Wildlife Service in 
1964. 

If an offence was committed, there is no doubt on the facts 
that the accused was a party to it. The question for my deter- 
mination is whether the hunting of this female polar bear, 
which was accompanied by smaller bears, comes within item 
6 (b) of Sched. B of the Game Ordinance. By 1966 (2nd 
sess.), ch. 8, Sched. B was altered as to item 6 (b) to provide 
that the holder a general hunting licence may: “hunt male 
polar bear and female polar bear without young”. What inter- 
pretation am I to put upon the words “without young” as 
found in the amended Schedule under which the accused is 
charged? In interpreting these words I am entitled to look at 
the Ordinance as it was prior to the passing of the amendment. 
Item 6 (b) of Sched. B, prior to the 1966 amendment, provided 
that the holder of a general hunting licence might: “hunt 
female polar bear without young under one year of age and 
male polar bear”. What am I to make of the deletion of the 
words “under one year of age”? If, as counsel for the defence 
contends, the deletion of those words has the effect of con- 
tracting the meaning of the words “without young” to some- 
thing narrower than “without young under one year of age”, 
to what does the deletion of the words “under one year of 
age” contract the phrase? Defence counsel suggests that I 
should find that the phrase “without young” means either: 
(1) A female polar bear who is not pregnant; or (2) A female 
polar bear who is not suckling cubs. Counsel refers in sup- 
port of both contentions to sec. 7 of the Regulations respecting 
the conservation of game made pursuant to Commissioner’s 
Order 90-67, dated April 28, 1967 (Ex. 3), made under the 
authority of the Game Ordinance, which, in providing for the 
quotas and bag limits of black bear and grizzly bear, uses the 
term “unaccompanied by cubs”. Defence counsel says that I 
must look at the regulations as part of the whole Act to 
determine the meaning of the phrase and that, if I do so, I 
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“The informant says that he has reasonable and probable 
grounds to believe and does believe that Tootalik E4-321, of 
Spence Bay, Northwest Territories, on or about the 14th day 
of April, 1969, at or near Pasley Bay, Northwest Territories 
did unlawfully hunt a female polar bear with young, contrary 
to item 6 (b) of Schedule B of the Game Ordinance.” 

At this time I was proceeding through the area on my usual 
summer court circuit and, by prior arrangement with Mag- 
istrate Parker of Yellowknife, had agreed to take any mag- 
istrate’s work that might result in “guilty” pleas, hoping to 
thereby save him the necessity of a trip. 

There were no counsel available at this time, the Crown 
being represented by Constable H. K. Moorlag of the Royal 
Canadian Mounted Police and the accused in person. There 
were two similar charges involving two other accused, which 
charges arose out of the same circumstances. These charges 
were put over to abide the outcome of the present case. 

The accused, through an interpreter, pleaded “guilty”. 
Upon hearing representations as to the facts and with respect 
to the law applicable, it seemed to me that there were legal 
points that were better to be settled after argument of counsel. 
Accordingly I directed that the plea be changed to “not guilty” 
and proceeded to hear evidence put in by the Crown. The case 
was then adjourned to Yellowknife. 

After counsel was appointed for the defence, he and the 
Crown attorney appeared on the continuation of the case at 
Yellowknife on 22nd October 1969. By agreement of both coun- 
sel, Paul Kwaterowski, Superintendent of Game for the Govern- 
ment of the Northwest Territories, was called by the Court 
He gave evidence in great detail as to the life and habits of 
polar bear and was most helpful to the Court 

Following argument judgment was reserved to this date. 
Before discussing the issues raised by both counsel a review 
of the important facts is in order. 

It is admitted by counsel that the accused is an Eskimo and 
that at the pertinent time held a general hunting licence. 

From the evidence adduced it is pretty clear that the male 
polar bear when full grown is bigger than the female. Norm- 
ally the female polar bear, when pregnant, will seek seclusion 
and hibernate some time from the end of October to the end 
of November. The time varies with the distance north or south 
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into hibernation she will become intolerant and chase the 
young ones out, chases the young ones away. At this 
particular time they will be at least 1 year and %. 

“Q. Is there any particular reason why the cub bear 
would stay with the mother for a 3rd summer? A. For 
the 3rd summer? 

“Q. For the 3rd summer, yes, besides the fact that she 
didn’t get pregnant. A. It seems this is the social habits 
of quite a few game animals. As long as the mother has 
not conceived and didn’t give birth for another spring, 
they will still associate. You will find it with quite a few 
animals. 

“Q. When is a cub bear or a young bear with the mother 
able to leave and fend for itself, that is, its own feedings 
and protecting itself from other animals and that sort of 
thing? A. 1 and % years, when they are chased away. 
At that time they are quite capable of taking care of them- 
selves. 

“Q. And would that be so even if they stay with their 
mother a third year? A. This would increase their sur- 
vival opportunities and possibilities quite a bit. The longer 
the young animal is under the guidance of the mother the 
better it is for survival.” 

I have the gravest doubt upon the evidence before me that 
these smaller bears were under two years of age. It follows 
that had their mother become pregnant at the earliest of the 
normal times, she would have some time previously left them 
to fend for themselves. How then can it be said that these 
younger bears, which were at an age beyond that at which 
their mother might have left them in the course of nature, 
are young bears within the contemplation of the Schedule? 
I am of the opinion that it cannot. 

It is true that every obscure enactment must be construed 
so as to “suppress the mischief, and advance the remedy”, to 
use the words of Lord Coke when he reported the resolution 
of the Barons of the Exchequer in Hey don’s Case (1584) 3 Co 
Rep 7a, at 7b, 76 ER 637, at 638. It is also true that sec. 10 
of the Interpretation Ordinance, RONWT, 1956, ch. 52, requires 
that: 

“Every enactment and every provision thereof shall be 
deemed remedial, and shall be given such fair, large and 
liberal construction and interpretation as best insures the 
attainment of its objects.” 
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The waters bounding this area are described as being fre- 
quentiy “icebound even in summer”: Arctic Canada from the 
Air by Dunbar and Greenawray, p. 143. At p. 153 of the same 
publication an aerial photograph taken on 12th August 1949 
shows the bay as completely icebound. It is interesting to 
note that Sergeant H. A. Larsen in the Royal Canadian 
Mounted Police Schooner St. Roch was icebound in Pasley Bay 
“from September 3, 1941 to August 4, 1942”: Pilot of Arctic 
Canada, vol. m, 1st ed., p. 208. 

On 14th April 1969 the accused, in the company of three 
other Eskimos, two to a sled, went hunting for polar bear to 
the Paisley Bay area. They came upon the polar bears, one 
larger tham the other two. In concert all four hunters con- 
verged on the three bears. All three bears were shot and killed, 
the large one, a female, and one of the smaller ones surprising- 
ly with one shot The third bear ran away and then came 
back and was shot. The accused was not one of the ones who 
actually fired the shot. They were very close to the three 
bears at the time. The witness for the Crown described the 
two small bears as being about 29 inches high when standing 
on all fours. The same witness in describing the event of the 
first shot said “he got them both with one shot. The mother 
and the small one”. 

I am completely satisfied that the accused was engaged in 
concert with the other three in stalking and hunting the three 
polar bears in question. Remembering that I should give the 
benefit of every doubt or weakness in the evidence to the 
accused, I find on the evidence that the episode resulting in 
the death of the three bears took place on the sea-ice offshore 
from Pasley Bay. I am also satisfied that at the time of the 
episode it should have been apparent to the accused, as it was 
to at least one of the others in the hunting party, that they 
were engaged in hunting a female bear with her young, the 
two small bears having been bom the spring previously. 

It should be observed that it was admitted that the accused 
was an Eskimo and that he held a general hunting licence with- 
in the meaning of ss. 2(b) and 8(3) (a) of The Game Ordinance 
respectively. 

The various legal defences put forward on behalf of the 
accused must now be considered. Briefly the defences as I 
understand them are: 
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embrace an included offence, a special plea of autrefois acquit 
was not available to the accused on the second indictment, 
and was properly disallowed by the learned trial judge. 

The appeal will therefore be dismissed. 

NORTHWEST TERRITORIES TERRITORIAL COURT 

Morrow J. 

Regina, v. Tootalik E4-321 

Indians and Eskimos — Hunting female polar bear with young — 
Whether Territorial Game Ordinance extending to sea-ice — 
Questions of Canadian sovereignty and statutory interpretation 
— The Game Ordinance (N.W.T.), 1960, (2nd sess.), c. 2, Schedule 
B, as amended 1966 (2nd sess.), c. 8, item 6(b) — The Northwest 
Territories Act, R.S.C. 1952, c. 331, ss. 2 (i), 13. 

An Eskimo was charged with hunting a female polar bear with 
young, contrary to item 6(b) of Schedule B of The Game Ordinance. 
Two defences were put forward: (1) that the Court lacked jurisdic- 
tion; and (2) that the evidence was insufficient to support a convic- 
tion. 

Held, the accused should be convicted. 

(1) Although the offence took place on the sea-ice, Canadian politi- 
cians have on more than one occasion asserted that Canadian 
sovereignty extended to "the islands and the frozen sea north of 
the mainland”. Royal Canadian Mounted Police patrols of these 
areas over the last 40 years constituted a day-by-day display of 
sovereign rights. The Territorial Court of the Northwest Territories 
had even sat in an aircraft resting on the sea-ice. An Eskimo was 
once tried for murder in the case of a crime allegedly committed 
on the sea-ice. Section 2(i) of the Northwest Territories Act defined 
"Territories” as including “all that part of Canada north of the 
sixtieth Parallel of North Latitude”. Such definition did not restrict 
“Territories” to land. Upon a broad interpretation of the word 
“Territories”, the Commissioner in Council had power, under s. 
13 of the Act, to legislate in respect to game on the sea-ice. 

(2) Upon the facts as found, the accused must be taken to have 
known that the shooting of the bears in question was prohibited 
by The Game Ordinance. 

TRIAL upon a charge of hunting a female polar bear with 
young. 

O. J. Troy, for the Crown. 

Mark M. deWeerdt, Q.C., for accused. 

17th November 1969. MORROW J.:—This case first came 
before me sitting as a Police Magistrate at Spence Bay, in the 
Northwest Territories, on 28th August 1969. The charge arose 
under The Game Ordinance. The information states: 
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about our active occupation and exercise our sovereignty in 
these lands right up to the pole”, Debates, House of Commons, 
Canada, 1953-54, vol. 1, p. 700. 

The Honourable Lester B. Pearson in 1946, while Canadian 
Ambassador to the United States, said: 

“A large part of the world’s total Arctic area is Canadian. 
One should know exactly what this part comprises. It includes 
not only Canada’s northern mainland, but the islands and the 
frozen sea north of the mainland between the meridians of 
its east and west boundaries, extended to the pole.” (Canada 
Looks Down North, (1945-46) 24 Foreign Affairs, p. 638.) 

It is not declarations of sovereignty that count so much as 
the actual day-by-day display of sovereign rights: Van der 
Heydte, Discovery, Symbolic Annexation and Virtual Effect- 
iveness in International Law, 1935. See also Hyde, International 
Law, 2nd ed., 1945, vol. 1; Jenness, D. Eskimo Administration: 
H Canada, Arctic Institute, 1964, p. 17. The recent article by 
Margaret W. Morris at p. 32 of The Musk-Ox, No. 6 on 
“Boundary Problems Relating to the Sovereignty of the Cana- 
dian Arctic” has been most helpful with her review of the 
various authorities. 

One can go back at least 40 years to find Canada’s Royal 
Canadian Mounted Police patrolling the Arctic areas includ- 
ing patrols over the sea-ice and attending to law and order 
and to the welfare of the inhabitants (mostly Eskimo). 

Since 1955, when the Territorial Court of the Northwest 
Territories was set up under the Northwest Territories Act 
it has been notorious that this Court has administered the 
laws of Canada in all parts of the territory, including such of 
the Arctic Islands as have inhabitants and this by going on 
circuit several times a year and by holding court in the var- 
ious places visited. It is to be observed that on at least one 
occasion court was actually held in a ski-equipped Otter sit- 
ting on the sea-ice off Tuktoyaktuk. Again, in early 1956, the 
late Sissons J. presided over a case involving an Eskimo named 
Allan Kaotok, who was charged with committing a murder 
on the sea-ice some 60 miles north-east of Perry River in 
Queen Maud Gulf. The Court did not hesitate to assume to 
itself jurisdiction to hear the case. It is interesting to note 
that the present alleged offence took place only some 200 

7—C.R. 
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and in the case of the Spence Bay area with which we are 
concerned it would be the earlier time. She will remain in 
hibernation and give birth to her young. The newly-born cubs 
are very small, about one pound at birth and blind and naked. 
They instinctively crawl to the mother and will nurse while 
she sleeps on. This will be the normal picture during the period 
December to January. Some time in March or the middle of 
April the mother and young ones will appear in the open and 
at that time the young will be IS to 20 inches in height The 
mother and young will then remain together roaming around 
the Arctic regions until some time during the next year. It 
would appear to be dear that by the second March or April the 
young bears would be 29 to under 36 inches in height By 
height means measured with both feet or paws on the ground. 
Some time during the second year, if the mother bear mates 
again, the young will be driven away by her and the same 
cycle will then go on. The male bear or father bear does not 
see his offspring and has no part in their rearing or care. The 
polar bear is seen to be rather unsociable in general, although 
of course abnormal situations can and do show exceptions. 

At the hearing before me, both counsel, by agreement, 
introduced through the witness Kwaterowski various publica- 
tions relating to polar bear, published by such agencies as 
Canadian Wildlife Service, U.S. Department of the Interior 
and so on. To quote from one of these, viz. C. R. Harington 
on Polar Bears and their present status, reprinted from Cana- 
dian Audubon Magazine, Jan. - Feb. 1964: 

“Understandably, polar bears have an ecological preference 
for areas that possess suitable combinations of pack ice (a 
hunting platform and protective cover), open water (where 
seals are able to reach the surface and are often abundant), 
and land (for denning, cover and auxiliary food supplies when 
seals are not available).” [P. 5]. 

“During April and May the young cubs follow their mothers 
closely while they prowl along leads and fractured ice margins 
in order to catch scent of snow-covered seal dens. The young 
seals, or ‘whitecoats’ constitute by far the greatest part of the 
polar bears’ diet in spring.” [P. 6]. 

Pasley Bay, the bay “at or near” which the offence is 
alleged to have been committed, is a fairly large bay on the 
west side of the Boothia Peninsula and faces onto Larsen Sound. 
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“13. The Commissioner in Council may, subject to the 
provisions of this Act and any other Act of the Parliament of 
Canada, make ordinances for the government of the Territories 
in relation to the following classes of subjects, namely, 

“(g) the preservation of game in the Territories.” 
The Administration of Justice sections are ss. 20 to 39 in- 

clusive. Certain provincial courts are given concurrent juris- 
diction with that of the Territorial Court by ss. 29 and 30. 
Aside from these there does not appear to be any attempt to 
permit the Commissioner in Council to exercise authority over 
the sea or sea-ice unless the definition contained in s. 2(i), 
qudted above, includes the sea or sea-ice. 

Section 146 of the British North America Act, 1867 made 
provision for the admission of Rupert’s Land and the North- 
western Territory to the Union. 

On 23rd June 1870 Rupert’s Land and the North-western 
Territory were united with the Dominion of Canada and the 
Parliament of Canada was given authority to legislate for their 
future welfare and good government. The Deed of Surrender 
covering the Hudson’s Bay lands and which forms Schedule 
(C) to the Order-in-Council of 1870 (R.S.C. 1952, vol. VI, p. 
6237) makes no reference to any islands commonly referred 
to as Arctic Islands except those areas that border on Hudson’s 
Bay or Hudson’s Straits and makes no reference to the west 
portion of Boothia Peninsula. There is considerable confusion 
in the detail shown on some of the official maps which antedate 
1869. For example, a map produced during this trial, described 
as No. 542, House of Commons, 12th July 1850, does not show 
any detail for the west coast of Boothia Peninsula at all, and 
the general area is shown as British territory. 

In 1880, when the remaining British possessions in North 
America were admitted to the Dominion of Canada, the lan- 
guage used is as follows: 

“From and after the first day of September, 1880, all Brit- 
ish Territories and Possessions in North America, not already 
included within the Dominion of Canada, and all Islands adja- 
cent to any such Territories or Possessions, shall (with the 
exception of the Colony of Newfoundland and its dependencies) 
become and be annexed to and form part of the said Dominion 
of Canada; and become and be subject to the laws for the time 

670 
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(a) On the evidence before the Court there is no juris- 
diction. 

(b) In any event the evidence does not warrant a con- 
viction. 

I choose to deal with the defence (b) first. 
Section 4(1) (a) of The Game Ordinance provides that: 
“4. (1) No person shall (a) hunt any game” “except as 

authorized by this Ordinance or the regulations.” 
Section 23(1) of the Ordinance (re-en. 1961 [2nd sess.], 

c. 5) provides that a person mentioned in column 1 of Schedule 
B, subject to certain limitations therein described, may “carry 
on the activity set out in Column II of that Schedule in the 
area” and during the period set out in Column V of the same 
Schedule. 

An examination of Schedule B provides that the holder 
of a general hunting licence may “hunt male polar bear and 
female polar bear without young” in the Franklin District. 
I would have thought that the person drafting the legislation 
could have perhaps used a more definitive phrase than “with- 
out young'’. What is a “young” polar bear? Is it a one-year 
old bear, a two-year old bear, or one that is not old or that 
has left its mother? It might have been better to have at- 
tempted to define the prohibition by age or height or length. 
However, I must deal with the present wording, I must avoid 
“a construction which would lead to anomalous or patently 
unreasonable results. . . . The function of the Court is inter- 
pretation, not legislation”, Lord Greene in Rex v. Mohindar 
Singh et al., [1950] A.C. 345, 10 C.R. 454, [1950] 2 W.W.R. 
835 at 843. 

In the view of the facts that I have taken here I am 
satisfied that the accused knew these were the very bear they 
were not to shoot. Accordingly, I find against the accused and 
in favour of the Crown in respect to this defence. 

Defence (a) took the line that the offence took place off- 
shore on the sea-ice and that therefore this Court has no 
jurisdiction to entertain the case. The question of situs of a 
crime in respect to jurisdiction is a question of law for the 
Court to decide with consideration of the evidence as needed: 
Balcombe v. The Queen, [1954] S.C.R. 303, 110 C.C.C. 146. 

In a speech in the House of Commons in 1953, the then 
Prime Minister St Laurent stated: “We must leave no doubt 
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went along with and was part' of whatever title passed from 
the Queen to the Dominion of Canada in 1870 and 1880. If it 
should happen that the recognition of this jurisdiction over the 
sea-ice has only come in recent times as a result of the comity 
of nations, or as the result of the activities of the Government 
of Canada in its exercising of sovereignty in these areas, then 
it still remains that the Parliament of Canada in 1952 had to 
have intended to include the whole area in its definition of 
“Territories”. In s. 2(i) the phrase “all that part of Canada 
north of the Sixtieth Parallel” must include the sea-ice off 
Pasley Bay, as Pasley Bay is in this area. I conclude therefore 
that the definition in no wise restricts “Territories” to land 
only as distinct from “land” in the larger sense. It may well 
be that the change in wording here to the more general 
description was deliberate with the above result as the object. 

In the result, therefore, it follows that I find this Court has 
jurisdiction and accordingly the accused is found guilty as 
charged. 

I do not propose sentencing until I have heard counsel. In 
this respect I make the observation that I regret having to 
find an Eskimo guilty of a game offence guch as this. Appar- 
ently the Game Department, through no negligence on their 
part, have found it difficult, if not almost impossible, to give 
adequate education and instruction to the native people in 
such remote areas as Spence Bay. To me game enforcement 
of this kind is a matter of education rather than policing. We 
all know the polar bear should be protected but the Eskimo 
living in the limited horizon of his harsh world knows only 
that the polar bear is to be hunted for food and for the money 
the hide will produce. 

I wish to thank both counsel for their assistance in this 
case. 

MANITOBA COURT OF APPEAL 

Smith C.J.M., Freedman and Dickson JJ.A. 

Regina v. Vogelle and Reid 

Stolen goods — Having in possession property known to have been 
obtained by commission in Canada of an offence — Owner of 
property unknown — Necessity for direct evidence of theft — 

No evidence that theft took place “in Canada" — Doctrine of 
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miles from the situs of the Kaotok offence and 200 miles is of 
no real consequence in this large territory. 

Reference should be made to s. 10 of the Territorial Sea 
and Fishing Zones Act (Can.), 1964-65, c. 22, wherein s. 420 
of the Criminal Code was amended to give the Court jurisdic- 
tion to try offences committed on the territorial sea. Sections 
2, 3, 4, 5 and 6 of the same statute are of interest in this 
respect as well. 

If this was all there was to it I would have no hesitation 
in holding that the Court had jurisdiction even where, as 
here, the offence was committed on the sea-ice. Counsel for 
the defence, however, insists that even if the situs of the 
offence is within Canada and the Court has jurisdiction to 
hear the case, none the less, because The Game Ordinance is 
not a statute passed by the Canadian Government but rather 
one passed by the Commissioner in Council of the Northwest 
Territories, the Court is without jurisdiction. The final sub- 
mission here is that in the absence of legislative authority in 
the Northwest Territories Act or some such federal statute, 
The Game Ordinance has no application below the low-water 
mark or, to put it another way, cannot apply to an act com- 
mitted on the sea-ice or anywhere offshore. The recent deci- 
sion of the Supreme Court of Canada, Re Offshore Mineral 
Rights of British Columbia, [1967] S.C.R. 792, 62 W.W.R. 21, 
65 D.L.R. (2d) 353, is of interest here to the extent it is 
applicable to the facts of the present case. It becomes necessary 
now to examine the extra-territorial effect, if any, of The Game 
Ordinance. 

Section 3 of The Game Ordinance provides that the Ord- 
inance “applies to all the Territories except Wood Buffalo Na- 
tional Park”. 

Section 2(i) of the Northwest Territories Act contains the 
definition of “Territories”: 

“2. (i) ‘Territories’ means the Northwest Territories which 
comprise 

“(i) all that part of Canada north of the Sixtieth Parallel 
of North Latitude, except the portions thereof that are within 
the Yukon Territory, the Province of Quebec, or the Province 
of Newfoundland.” 

Section 13 of the same Act outlines the authority to legis- 
late: 
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APPEAL by way of stated ease from the judgment of Sanders, 
P.M., acquitting the accused, a Stoney Indian of two charges 
and convicting him of another charge under the Game Act of 
Alberta. Affirmed as to acquittals. Reversed as to conviction. 

II. J. Wilson, for the Crown ; M. B. Peacock, for accused. 
CLARKE and MITCHELL, JJ.A., concur with MCGILLIYRAY, J.A. 
LUNNEY, J.A. :—This appeal is by way of stated case from 

the judgment of Col. G. E. Sanders, P.M., in connection with a 
number of charges against a Stoney Indian, relating to alleged 
infraction of the Game Act, R.S.A. 1922, c. 70. The Indian, 
Wm. Wesley, was charged :— 

(1) That he did on December 10, hunt and kill one male deer 
having horns or antlers less than 4" in length. On this charge 
he was convicted. 

(2) That he did hunt the said deer without having a licence. 
On this charge he was acquitted. 

(3) That he did hunt the said deer with dogs. On this 
charge he was acquitted, all of these alleged offences being in 
contravention of the provisions of the Game Act. 

Admissions were made that the alleged offences took place on 
unoccupied Crown land, that the accused was an Indian and a 
member of the Stoney- Band, whose reserve is at Morlcy, Alta., 
that he did not have a big game licence and that the carcase 
of the deer killed was used for food. 

The general issue raised by this appeal is the question whether 
or not a treaty Indian is bound by the provisions of the Game 
Act of Alberta. 

Special provisions have been made from time to time in re- 
gard to Indians, by way of direct treaty and by way of legisla- 
tion. The most recent legislation on the matter is found in the 
Alberta Natural Resources Act, 1930 (Alta.), c. 21, respecting 
the transfer of the natural resources of Alberta from the Do- 
minion of Canada to the Province. Section 12 of the Memor- 
andum of Agreement between the two Governments provides:— 

“12. In order to secure to the Indians of the Province the 
continuance of the supply of game and fish for their support 
and subsistence. Canada agrees that the laws respecting game 
in force in the Province from time to time shall apply to the 
Indians within the boundaries thereof, provided, however, that 

Lunney, J.A. 
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being in force in the said Dominion, in so far as such laws may 
be applicable thereto.” (R.S.C. 1952, vol. VI, p. 6281). 

In the first Northwest Territories Act, R.S.C. 1906, c. 62, 
which followed the transfer of the above lands, the definition 
is: 

“2 (a) ‘Territories’ means the Northwest Territories 
which comprise the Territories formerly known as Rupert’s 
Land and the Northwestern Territory, except such portions 
thereof as form the provinces of Manitoba, Saskatchewan and 
Alberta and the Yukon Territory, together with all British 
territories and possessions in North America and all islands 
adjacent thereto, not included within any province, except the 
colony of Newfoundland and its dependencies.” 

This definition uses almost the same language as is found 
in the two Orders-in-Council discussed above. 

Finally, on 1st January 1920, the Northwest Territories was, 
by Order-in-Council P.C. No. 655, dated 16th March 1918, div- 
ided into three “Provisional Districts, namely, Mackenzie, Kee- 
watin and Franklin, according to the description and map an- 
nexed hereto”. 

Counsel for the defence takes the position that land, and 
land only was passed on to and became part of the Dominion 
of Canada by the chain of transfers recited above. 

A great deal therefore depends on the meaning to be put 
to the definition of “Territories” contained in s. 2(i) of the 
present Northwest Territories Act When it defines “Terri- 
tories” to include “all that part of Canada north of the Sixtieth 
Parallel of North Latitude” does it purport to include the waters 
and where appropriate the sea-ice in between the islands, or 
the continent and the islands, or does it only embrace the land 
area itself? 

If the first interpretation governs, then it follows that the 
Commissioner in Council, by virtue of the powers given to 
him by s. 13, has the power to legislate in respect to game on 
the sea-ice or on the waters, frozen or otherwise, in between. 
If the second interpretation applies, then The Game Ordinance 
can have no effect off the land itself. 

I have already found that the sea-ice, extending off from 
the land, is within the jurisdiction of the Government of Can- 
ada. If I am right in my reasoning here then it must surely 
follow that this attribute of land, if it can be so described, 
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in Correspondence Reports of the Minister of Justice and 
Orders in Council upon Dominion and provincial legislation, p. 
1254. A portion of the report reads:— 

“Prior to the acquisition of the North AYest Territories by 
the Dominion of Canada the whole country with the exception 
of a small area, had never been surrendered by the Indians in: 

habiting the same. At the present time, however, almost all 
the territory south of the 52nd parallel of north latitude, has Lunne5, J.A. 

been divested of the Indian title by the operation of treaties 
known as Nos. 2, 4, 6 and 7. Each of these treaties, with the 
exception of No. 2, contains a provision guaranteeing to the 
Indians certain rights of fishing and hunting over the surren- 
dered territory. 

“Treaties Nos. 4 and 7 contain the following covenant:— 
“And further Her Majesty agrees that her said Indians shall 

have right to pursue their avocations of hunting, trapping and 
fishing throughout the tract surrendered, subject to such regu- 
lations as may from time to time be made by the government of 
the country, acting under the authority of Her Majesty, and 
saving and excepting such tracts as may be required or taken 
up from time to time for settlement, mining, or other purposes, 
under grant or other right given by Her Majesty’s said gov- 
ernment. 

“Treaties Nos. 5 and 6 contain the following covenant:— 
“Her Majesty further agrees with her said Indians that they, 

the said Indians, shall have right to pursue their avocations of 
hunting and fishing throughout the tract surrendered as here- 
inbefore described, subject to such regulations as may from 
time to time be made by her government of the Dominion of 
Canada, and saving and excepting such treaties as may from 
time to time be required or taken up for settlement, mining, 
lumbering, or other purposes by her said government of the 
Dominion of Canada or by any of the subjects thereof, duly 
authorized therefor by the said government. 

“It will be observed that in the treaties Nos. 4 and 7, the 
right of regulating the hunting and fishing is vested in ‘the 
government of the country, acting under the authority of Her 
Majesty, whereas in Treaties Nos. 5 and 6 such regulations are 
to be made by the government of the Dominion of Canada. 
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to carry out such contracts and arrangements in accordance with 
the terms thereof. I cannot think that this interpretation can 
conceivably involve the yielding up of legislative power which 
the Province enjoyed before the making of the agreement. 

It follows from what I have said that in my opinion the 
Act in question does not alter the terms of the lease, contrary 
to s. 2 of the agreement and that subject to what I have said 
as to ss. 20, 21 and 22, must be held to be within the legislative 
competency of the provincial Legislature and applicable to the 
lands of the appellants within the conservation area. 

In the result the judgment is varied so as to declare that ss. 
20, 21 and 22 of the Act are ultra vires of the provincial Legis- 
lature; in all other respects the judgment is affirmed. 

The appellants are to have one third of the costs of the action/ 
and of the appeal, exclusive of the cost of preparation of the 
appeal books. 

The respondents are to have two thirds of the costs of the 
action and of the appeal. 

The one set of costs is to be set off against the other. 
Appeal allowed in part. 

REX v. WESLEY. 

Alberta Supreme Court, Appellate Division, Clarke. Mitchell, Lunacy 
and McGillivray, JJ.A. June 6, 1932. 

Indians—Hunting game in unoccupied Crown lands in Alberta—Appli- 
cation of provincial Game Act—Whether right restricted by. 

By virtue of s. 12 of the Statutory Agreement between the 
Dominion and the Province of Alberta confirmed by the B.N.A. 
Act, 1930, and dealing with the transfer of the Public Domain to 
the Province Indians in the Province hunting for food may kill 
all kinds of wild animals regardless of age or size wherever found 
on unoccupied Crown lands or other lands to which they have 
a right of access at all seasons and may hunt such animals with 
dogs or otherwise as they see fit without having a provincial 
license. Assuming that such a construction involves an in- 
consistency between the first part of that section whereby pro- 
vincial game laws are to apply to the Indians and the proviso 
thereto as to Indians hunting for food regardless of the restrictions 
in the provincial Game Act, R.S.A. 1922, c. 70, a consideration of 
the history and documents relative to the rights of Indians with 
respect to hunting the purpose of the proviso was to assure to the 
Indians covered by the section an unrestricted right to hunt for 
food in the places described in the section and that the apparent 
ambiguity should be determined accordingly. 
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By s. 69 of the Indian Act, R.S.C. 1927, c. 98, provision is 
made that:— 

“The Superintendent General may, from time to time, by pub- 
lic notice, declare that, on and after a day therein named, the 
laws respecting game in force in the province of Manitoba, 
Saskatchewan or Alberta, or the Territories, or respecting such 
game as is specified in such notice, shall apply to Indians within 
the said province or Territories, as the ease may be, or to Indians 
in such parts thereof as to him seems expedient.’1 The Superin- 
tendent General is the Minister of the Interior. 

In the result I would dismiss the appeals from the dismissals 
of the charges before the Magistrate, allow the appeal from the 
conviction by the Magistrate and quash the conviction. I would 
allow costs to the respondent, Wm. Wesley, in the two cases in 
which he was acquitted by the Magistrate and to the applicant, 
Wm. Wesley, in the case in which he was convicted by the 
Magistrate. 

MCGILLIVRAY, J.A. 1The accused Wm. Wesley vas charged 
before Sanders, P.M., with having committed three offences. 
First that he hunted and killed a deer without having a pro- 
vincial license so to do, contrary to s. 17 of the Game Act; 
second that he used dogs to hunt big game contrary to s. 16 of 
the Game Act; and third that he hunted and killed one male 
deer having horns or antlers less than 4" in length, contrary 
to s. 4(e) of the Game Act. 

As to the first charge the Magistrate held that the accused 
was hunting for food when he killed this deer and so was not 
required to have a license. As to the second charge the Magis- 
trate held that the accused was not hunting with dogs as alleged. 
On the third charge the Magistrate yielded to the argument 
of Crown counsel that “animals whose destruction is prohibited 
(by the provincial Game Act) cannot be classed as game, and 
are, therefore, immune from Indians as well as whites.” 

In the result on the two charges first mentioned the accused 
was acquitted. On the last mentioned charge he was convicted 
and a fine of $10 and costs was imposed, or in default of pay- 
ment, 6 weeks’ imprisonment. 

These three cases come before this division on cases stated 
by the Police Magistrate. 
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the said Indians shall have the right, which the Province here- 
by assures to them, of hunting, trapping, and fishing game and 
fish for food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians may 
have a right of access.” 

It is argued by counsel for the applicant that this Mémoran- 
dum of Agreement does not alter the law applicable to Indians, 
and expressly provides that the game laws shall apply to In- 
dians within the Province. I am of opinion that the Memor- 
andum did not, nor was there any intention that it should, alter 
the law applicable to Indians. It did emphasize the right of 
Indians, and provided for the continuance of that right “of 
hunting, trapping and fishing game and fish for food at all 
seasons of the year on all unoccupied Crown lands and on any 
other lands to which the said Indians have a right of access.” 

Somewhat similar provision is made for residents of certain 
portions of the Province under the provisions of the Game Act. 
Section 37 of the Game Act, is:— 

“Any person who is resident of that portion of the Province 
lying to the north of the fifty-fifth parallel of north latitude 
and who is exempt from the requirements of section 20 hereof, 
may, when necessary so to do to provide food for himself and 
family, hunt and kill big game (other than buffalo and elk) 
and scoters (commonly called ‘black duck’) in such portion 
of the Province. 

“Provided, however, that any game so taken or killed shall 
not be sold or trafficked in.” 

Section 20 is:—“No person, a resident of the Province, shall 
hunt, trap, take, shoot at, wound or kill any game bird without 
having in his possession a licence duly issued to him so to do, 
which shall be known as a resident’s bird game licence: 

“Provided, however, that the provisions of this section shall 
not apply to any farmer or member of his family residing with 
him upon his farm, nor to those residents of the Province resid- 
ing to the north of the fifty-fifth parallel of north latitude.” 

The question came up squarely in 1890 in reference to a pro- 
posed Game Ordinance of the North-West Territories. The re- 
port of Sir John Thompson, then Minister of Justice, recom- 
mending that the Ordinance in question be disallowed is found 

:■ wr ;.T 
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he is hunting for food, on unoccupied Crown lands or other 
lands to which he has a right of access. 

In applying the rule of construction thattActs of Parliament 
are to be construed according to the intent of the Parliament 
which passed the Act, one experiences little difficulty if the 
words of the statute under consideration are precise and un- 
ambiguous because the expounding of the words in their ordin- 
ary sense gives the intention of Parliament. 

It seems to me that the language of s. 12 is unambiguous 
and the intention of Parliament to be gathered therefrom clearly 
is to assure to the Indians a supply of game in the future for 
their support and subsistence by requiring them to comply with 
the game laws of the Province, subject however to the express 
and dominant proviso that care for the future is not to deprive 
them of the right to satisfy their present need for food by hunt- 
ing and trapping game, using the word “game” in its broadest 
sense, at all seasons on unoccupied Crown lands or other land 
to which they may have a right of access. 

With respect it seems to me that Crown counsel gives a fan- 
tastic meaning to the word ‘ ‘ game ’ ’ and that he over emphasizes 
the words “all seasons” and underestimates the value of the 
words “for food.” 

If the effect of the proviso is merely to give to the Indians 
the extra privilege of shooting for food “out of season” and 
they are otherwise subject to the game laws of the Province, 
it follows that in any year they may be limited in the number 
of animals of a given kind that they may lull even though that 
number is not sufficient for their support and subsistence and 
even though no other kind of game is available to them. I 
cannot think that the language of the section supports the view 
that this was the intention of the law makers. I think the in- 
tention was that in hunting for sport or for commerce the In- 
dian like the white man should be subject to laws which make 
for the preservation of game but in hunting wild animals for 
the food necessary to his life, the Indian should be placed in a 
very different position from the white man who generally speak- 
ing does not hunt for food and was by the proviso to s. 12 re- 
assured of the continued enjoyment of a right which he has 
enjoyed from time immemorial. 
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“The undersigned is inclined to the opinion that the auth- 
ority referred to in both cases is the Dominion government or 
parliament, but whatever doubts there may be as to the mean- 
ing of the phrase ‘the government of the country acting under 
.the authority of Her Majesty’ there can be none as to the mean- 
ing of the phrase ‘Her government of the Dominion of Canada,’ 
and that the treaties contained in these words, purport to se- 
cure to the Indians the right to pursue their avocations of 
hunting and fishing, subject to any regulations made by your 
Excellency in Council. 

“The Ordinance now under review purports to regulate and 
control the avocations of hunting and fishing by the Indians, 
as well as by the other subjects of Her Majesty, and in so'far 
as it relates to Indians, is a violation of the rights secured to 
them by the treaties referred to. 

“The undersigned does not consider it necessary to discuss 
the propriety of these regulations, or whether the Indians 
should be exempt from the regulations. It is sufficient to ob- 
serve that the utmost care must be taken, on the part of your 
Excellency’s government, to see that none of the treaty rights 
of the Indians are infringed without their concurrence.” 

Counsel for the applicant argues that if the provisoes in the 
Memorandum of Agreement between the Dominion and the 
Province is given the wide construction that Indians are en- 
titled to hunt any animal at any season of the year, it renders 
nugatory the provision that they shall be subject to the game 
laws of the Province. As I have pointed out, the Legislature, 
in making special provisions for residents north of the fifty-fifth 
parallel, realized that there was a difference in hunting from 
the viewpoint of a sportsman and from the viewpoint of a man 
seeking food which is necessary to his maintenance. 

The treaties with the Indians and the subsequent legislation 
treat with the rights of Indians to hunt, and until definite legis- 
lation is passed by a competent body, the Indian is, in my 
opinion, entitled to hunt on “all unoccupied Crown lands and 
on any other lauds” to which he may have a right of access. 

If it should be necessary or desirable to curtail the hunting 
rights of the Indian, provision has been made to that effect. 
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kill all kinds of wild animals regardless of age or size wherever 
they may be found on unoccupied Crown lands or other lands 
to which they have a right of access, at all seasons of the year 
and that they may hunt such animals with dogs or otherwise as 
they see fit and that they need no license beyond the language 
of s. 12 to entitle them so to do. 

In the view I take of the case nothing more need be said to 
justify, accepting the submissions of counsel for the accused 
before referred to in their entirety. But counsel for the Crown 
contends that to give to s. 12 the construction which I have 
done is to hold in effect that there is an inconsistency between 
the first part of the section and the proviso at the end, and in 
support of this view he urges that it cannot be said that the 
game laws of the Province apply to Indians if they may hunt 
for food regardless of the prohibitions and restrictions provided 
in the provincial Game Act. 

From this premise he argues that the Court should accept 
his construction of the section because it is the duty of the 
Court so far as possible to construe every part of an enactment 
so as to be consistent with every other part which it does not 
in express terms modify or repeal. 

This submission may be simply answered by saying that an 
exception out of an enactment does not necessarily provide in- 
consistency nor repugnancy. Assuming however that there is 
an apparent inconsistency and that the language of the section 
as a whole is capable of two meanings then it may be of some- 
thing more than historical interest to consider what have been 
the rights of Indians with respect to hunting in this Dominion 
prior to the statutory confirmation of the agreement in question 
of which this s. 12 is a part. The Queen v. Bishop of London 
(1889), 24 Q.B.D. 213; Philipps v. Rees (1889), 24 Q.B.D. 17; 
A.-G. v. Metropolitan Electric Supply Co. Ltd., [1905] 1 Ch. 
24, at p. 31; IF ear River Com ’rs v. Adamson (1877), 2 App. 
Cas. 743, at p. 763; Viscountess Rhondda’s Claim, [1922] 2 A.C. 
339, at pp. 365, 369; Re Section 24 of the B.N.A. Act, [1930] 1 
D.L.R. 98, at p. 105. 

As a starting point it is interesting to notice that Art. 40 
of the Articles of Capitulation signed at Montreal in 1760, 
reads as follows:— 
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All of these alleged violations of the Game Act relate to the 
killing of the one deer on December 10, 1931. 

It is not in dispute that the accused killed the animal in 
question at the time and place mentioned in the charges. 

It is common ground that the accused is a Stoney Indian en- 
titled to the benefits of the Articles of Treaty made between 
the Queen and the Black Feet, Stoncv and other Indians on 
September 22, 1S77. 

This treaty and the proclamation and Order in Council with 
exhibits thereto to which I shall refer, were by consent made 
part of the case. 

It is admitted that the land on which the accused was hunting . 
when he killed the deer is unoccupied Crown land; that this 
land is a part of the lands granted to the Hudson’s Bay Co. in 
the year 1670, and part of the lands covered by the Indian 
Treaty mentioned. 

In my view this case falls to be decided upon the construc- 
tion to be given to s. 12 of the Statutory Agreement set forth in 
the Alberta Natural Resources Act, 1930 (Alta.), c. 21. 

This Agreement was approved by the Parliament of Canada 
and the provincial Legislature and confirmed by an Act of the 
Parliament of the United Kingdom of Great Britain and North- 
ern Ireland, viz., the B.N.A. Act, 1930, in which last-mentioned 
Act this Agreement is declared to have the force of law not- 
withstanding anything in the B.N.A. Act, 1867, or any amend- 
ing Act or any Act of the Parliament of Canada or any Order 
in Council or any terms or conditions of union made or ap- 
proved under any such Act. 

Section 12 reads as quoted supra. 
Counsel for the Crown repeats the argument made before the 

Magistrate to which I have alluded and further contends that 
the Court should interpret this section so as to give to it the 
meaning that while Indians are not bound by seasonal restric- 
tions when hunting for food, with this exception, they are sub- 
ject to a’l the prohibitions, restrictions and regulations which 
the Game Act provides. Counsel for the accused contends that 
having regard to the proviso at the end of this section an Indian 
is entitled to hunt any wild animal of any age at any season 
of the year in any manner that he sees fit provided always that 
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of our interests, and to the great dissatisfaction of the said 
Indians, in order therefore to prevent such irregularities for 
the future, and to the end that the Indians may be convinced 
of our Justice and determined resolution to remove all reason- 
able cause of discontent, we do, with the advice of our Privy 
Council, strictly enjoin and require, that no private person do 
presume to make any purchase from the said Indians of any 
lands reserved to the said Indians within those parts of our 
colonies where we have thought proper to allow settlement ; but 
if at any time any of the said Indians should be inclined to 
dispose of the said lands, the same shall be purchased only for 
us, in our name, in some public meeting or assembly of the said 
Indians to be held for that purpose by the Governor or Com- 
mander-in-Chief of our colony respectively within which they 
shall lie; and in case they shall lie within the limits of any 
proprietaries conformable to such directions and instructions as 
we or they think proper to give for that purpose. ” 

This proclamation insofar as it deals with Indian rights was 
the subject of consideration in the case St. Catherine’s Milling 
& Lumber Co. v. The Queen (1888), 14 App. Cas. 46. I quote 
from Lord Watson’s judgment in this case:— 

‘•The tenure of the Indians was a personal and usufructuary 
right, depending upon the good will of the Sovereign . . . 
(p. 54). 

‘‘There was a great deal of learned discussion at the Bar 
with respect to the precise quality of the Indian right, but 
their Lordships do not consider it necessary to express any 
opinion upon the point. It appears to them to be sufficient for 
the purposes of this ease that there has been all along vested 
in the Crown a substantial and paramount estate, underlying 
the Indian title, which became a plenum dominium whenever 
that title was surrendered or otherwise extinguished. . . 
(p. 55). 

“The Crown has all along had a present proprietary estate 
in the land, upon which the Indian title was a mere burden ...” 
(p. 58). 

“The fact that the power of legislating for Indians, and for 
lands which are reserved to their use, has been entrusted to the 
Parliament of the Dominion is not in the least degree incon- 
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In Mullins v. Treasurer of Surrey (1880), 5 Q.B.D. 170, at 
p. 173, Lush, J., said:—“When one finds a proviso to the sec- 
tion, the natural presumption is that but for the proviso the 
enacting part of the section would have included the subject- 
matter of the proviso.” 

In Craies’ Hardcastle’s Statute Law, 3rd ed., at pp. 194-5, 
the author says:—“The effect of an excepting or qualifying 
proviso, according to the ordinary rules of construction, is to 
except out of the preceding portion of the enactment, or to 
qualify something enacted therein, which but for the proviso 
would be within it.” 

It seems to me that the enacting part of the section subject- 
ing Indians to the game laws of the Province in general terms 
is subject to a clear excepting and qualifying proviso in favour 
of Indians who are hunting for food to whom the game laws of 
the Province are not intended to apply when so engaged on 
unoccupied Crown lands or other lands to which they have a 
right of access. 

With reference to the argument that “animals whose destruc- 
tion is prohibited cannot be classed as game,” I need only say 
that there appears to be no authority for such a proposition and 
in my judgment there is no justification for assuming that the 
word game as used in s. 12 is intended to be read in any other 
than its ordinary and natural meaning. I cannot think that a 
deer with antlers of a certain length should be considered game 
while a deer with antlers of lesser length should be deemed not 
to be game. I cannot think that wild animals are to be con- 
sidered game in one Province and not in another or game in 
one year and not another. At any rate in the absence of clear 
statutory direction I think that a Court should not so hold. 
Neither s. 12 nor the Game Act provide support for such a 
contention. 

In Murray’s New English Dictionary “Game” is defined as 
follows:—“Wild animals or birds such as are pursued, caught 
or killed in the chase.” 

In the result I hold that in turning over to" Alberta the 
Public Domain of the Province the Dominion has sought and 
the Province has given an assurance which has been confirmed 
by the Imperial Parliament, that Indians hunting for food may 
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address is Schedule A to the Order in Council mentioned) with 
respect to the Hudson’s Bay Company’s deed of surrender, the 
following:—“And furthermore that upon the transference of 
the territories in question to the Canadian Government the 
claims of the Indian tribes to compensation for lands required 
for purposes of settlement will be considered and settled in 
conformity with the equitable principles which have uniformly 
governed the British Crown in its dealings with the aborigines.” 

In Schedule B the following resolution is to be found:— 
“That upon the transference of the territories in question to 
the Canadian Government it will be the duty of the Govern- 
ment to make adequate provision for the protection of the Indian 
tribes whose interest and well being are involved in the trans- 
fer.” 

Whatever the rights of the Stoney and other Indians were 
under the Hudson’s Bay regime, it is clear that at the time 
of the making of the Treaty to which I shall next allude, the 
Indian inhabitants of these Western plains were deemed to have 
or at least treated by the Crown as having rights, titles and 
privileges of the same kind and character as those enjoyed by 
those Indians whose rights were considered in the St. Catherine’s 
Milling case because it is a matter of common knowledge that 
the Dominion has made treaties with all of the Indian tribes 
of the North West within the fertile belt in each of which 
they have given recognition to and provided for the surrender 
and extinguishment of the Indian title. 

The Treaty made with the once powerful nation of the Assini- 
boines or Stonies on September 22, 1877, reads in part as 
follows :— 

“And whereas the said Commissioners have proceeded to ne- 
gotiate a treaty with the said Indians; and the same has been 
finally agreed upon and concluded as follows, that is to say: 
the Blaekfeet, Blood, Piegan, Sarcee, Stony and other Indians 
inhabiting the district hereinafter more fully described and de- 
fined, do hereby cede, release, surrender, and yield up to the 
Government of Canada for Her Majesty the Queen and her 
successors forever, all their rights, titles and privileges what- 
soever to the lands included within the following limits, that is 
to say . . . 
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(b) while Mr. Sault stated that the Ojibwa were known to 
travel and to hunt and fish over all of the territories 
occupied by them, Jenness concluded that each band had 
its own hunting and fishing grounds and that members 
of other Ojibwa bands might use them temporarily with 
the consent of the owner band, and 

(c) while Mr. Sault appeared to state that it was the abori- 
ginal right of any Indian to fish anywhere in Canada, 
Jenness concludes that a local band opposed the invasion 
upon their hunting and fishing grounds by natives 
living outside the tribe. 

Because of the significance of these differences as they re- 
late to the theory of the prosecutor and of the défendant, I 
reiterate my acceptance of Jenness’ statements. 

The right of Indians to hunt and fish for food on unoccu- 
pied Crown lands has always been recognized in Canada — 
in the early days as an incident of their “ownership” of the 
land, and later by the treaties by which the Indians gave up 
their ownership right , in these lands: per Johnson, J.A., in 
R. v. Sikyea, [1964] 2 C.C.C. 325 at pp. 327-8, 43 D.L.R. (2d) 
150 at p. 152, 43 C.R. 83, and affirmed by the Supreme Court 
of Canada in [1964] S.C.R. 642 at p. 646, [1965] 2 C.C.C. 
129 at p. 132, 50 D.L.R. (2d) 80 at p. 84, and by Hall, J., in 
Calder et al. v. A.-G. B.C., supra, at pp. 397-8 S.C.R., pp. 205- 
6 D.L.R. 

This right was affirmed and reserved unto them by the 
Royal Proclamation of 1763 which has been carried forward 
into s. 91(24) of the British North America Act, 1867, and 
later affirmed, assured and regulated by s. 88 of the Indian 
Act. See, generally, R. v. White and Bob (1965), 50 D.L.R. 
(2d) 613, 52 W.W.R. 193 (B.C.C.A.), and more particularly 
the judgment of Norris, J.A., starting at p. 625 et seq. 

Section 88 of the Indian Act provides: 
88. Subject to the terms of any treaty and any other Act of the 

Parliament of Canada, all laws of general application from time to 
time in force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws are 
inconsistent with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such laws make 
provision for any matter for which provision is made by or under 
this Act. 

Of this section Martland, J., speaking for the majority of 
the Court in R. v. George, [1966] S.C.R. 267 at p. 280, [1966] 
3 C.C.C. 137 at p. 150, 55 D.L.R. (2d) 386 at pp. 397-8 
(S.C.C.), said: 

I understand the object and intent of that section is to make 
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Indians, who are under the exclusive legislative jurisdiction of the 
Parliament of Canada, by virtue of s. 91(24) of the British North 
America Act, 1807, subject to provincial laws of general application. 

The application of provincial laws to Indians was, however, made 
subject to “the terms of any treaty and any other Act of the Parlia- 
ment of Canada" (the italics are mine). In addition, provincial 
laws inconsistent with the Indian Act, or any order, rule, regulation 
or by-law made thereunder, or making provision for any matter 
for which provision is made under that Act, do not apply. 

In considering the right of an Indian as defined in s. 2(1) 
of the Indian Act to exercise his aboriginal right to hunt and 
to fish in any particular part of Canada, regard must be had 
to the particular tribe or band and to the particular terri- 
tory over which such right was reserved, affirmed, allowed 
or granted and to any conditions or restrictions that may 
have been imposed bv the treaty in question: R. v. Syliboy 
(1928), 50 C.C.C. 389, [1929] 1 D.L.R. 307; R. v. Simon 
(1958), 124 C.C.C. 110, 43 M.P.R. 101 (N.B.C.A.); R. r. 
White and Bob, supra, affirmed by the Supreme Court of Can- 
ada, [1965] S.C.R. vi, 52 D.L.R. 481n; R. v. Discon and 
Baker (1968), 67 D.L.R. (2d) 619, 63 W.W.R. 485 (B.C.C.A.); 
R. v. Moses, supra; R. v. Francis, [1970] 3 C.C.C. 165, 10 
D.L.R. (3d) 189, 9 C.R.N.S. 249 (N.B.C.A.); Calder v. A.-G. 
B.C., supra; R. v. Kruger and Manuel, supra (B.C. Co.Ct.); 
R. v. Dem-iksan (1974), 20 C.C.C. (2d) 157, 52 D.L.R. (3d) 
744, [1975] 1 W.W.R. 56 (B.C.S.C.) [affirmed 24 C.C.C. (2d) 
101, [1975] 4 W.W.R. 761]; R. v. Dennis and Dennis (1974), 
22 C.C.C. (2d) 152, 56 D.L.R. (3d) 379, 28 C.R.N.S. 268 
(B.C. Prov.Ct.); The Pas Merchants Ltd. v. The Queen 
(1975), 50 D.L.R. (3d) 154, [1974] 2 F.C. 376 (Fed.Ct.). 

In R. v. Syliboy, the defendant, who was the Grand Chief 
of the Mick Macks of Nova Scotia and an inhabitant of 
Cape Breton Island, was convicted under the Lands and 
Forests Act of Nova Scotia of a hunting offence committed 
on Cape Breton Island. He claimed that as an Indian he was 
not bound by the provisions of that Act as he had by treaty 
the right to hunt and trap at all times. 

The treaty in question was made with the Chief “of the 
Tribe of Mick Mack Indians Inhabiting the Eastern Coast of 
the said Province” (i.e., Nova Scotia proper) and thereafter 
reference was made to “the said Tribe of Indians” (i.e., the 
tribe inhabiting the eastern coast of Nova Scotia) who “shall 
not be hindered from but have free liberty to hunt and fish 
as usual” and it was made not only with the signatories 
thereto but “with their heirs, and the heirs of their heirs 
forever”. 
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For the defendant it was submitted that the Mick Mack 
Tribe throughout Nova Scotia, including Cape Breton Island, 
was one and indivisible; that the treaty was made with the 
tribe and that it was of general and not of local application. 

Of this submission Patterson, Acting Co.Ct.J., in upholding 
the conviction, said at p. 391 C.C.C., p. 309 D.L.R. : 

In the face of this evidence there can be no doubt, I think, that 
the Treaty relied upon was not made with the Mick Mack Tribe 
as a whole but with a small body of that tribe living in the eastern 
part of Nova Scotia proper, with headquarters in and about 
Shubenacadie, and that any benefits under it accrued only to that 
body and their heirs. The defendant being unable to show any 
connection, by descent or otherwise, with that body cannot claim 
any protection from it or any rights under it. 

The Court there held that the treaty did not extend to 
Cape Breton Indians and that by reason thereof they did not 
acquire any rights to hunt under the treaty contrary to the 
game laws of Nova Scotia. 

This decision was referred to, approved and followed in 
R. v. Simon in relation to another treaty. 

Of it the Court said, at pp. 114-5: 
There is nothing before us to indicate to what Nations the 

Indians concerned in the 1725 Treaty belonged nor to show that 
the Micmacs, or any particular tribe of them, were involved or 
that the band of Micmacs on the Big Cove Reservation, of which 
the appellant is a member, are natural descendants of any of the 
Eastern Indians with whom the Treaty was made. Likewise the 
record is completely devoid of evidence to show any connection, by 
blood or otherwise, between the appellant and his band and any of 
the Indian Tribes who, according to art. 1 of the 1752 Treaty, had 
lately at Halifax and the St. Johns River ratified the earlier 
Treaty. 

On the evidence the appellant has failed to show vested in him- 
self any right to any immunity that may have been contemplated 
by the Parliament of Canada when enacting s. 87 of the Indian Act. 
In consequence, it is unnecessary for us to attempt any definition 
of the privileges to which legislative countenance has been so given. 
The proviso found in the section invites elucidation. The task of 
determining its scope and effect is one which, in our respectful 
opinion, could fittingly be undertaken by the Executive Authority. 

In R. v. White and Bob the Court held that the Royal 
Proclamation of 1763 was a treaty within the meaning of 
s. 88 of the Indian Acti that it applied to Vancouver Island 
thereby confirming the aboriginal rights of the Indian to 
hunt and to fish on the Island and that such right could only 
be extinguished before Confederation by surrender to the 
British Crown and after Confederation by surrender to the 
Dominion Government, which the Indians in question had not 
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done and that by reason thereof the Indians on Vancouver 
Island could exercise their aboriginal rights. 

In Colder v. A.-G. B.C., the Supreme Court of Canada, 
because of a split decision, affirmed the decision of the 
British Columbia Court of Appeal in 13 D.L.R. (2d) 64, 74 
W.W.R. 481, which held that the Royal Proclamation of 1763 
did not apply to the lands historically occupied by the tribe 
in question in the absence of any subsequent treaty or federal 
legislation extending the benefits of the Proclamation to such 
tribe. 

R. v. Discon and Baker involved two members of the Band 
of the Squamish Indian Reserve situated in North Vancouver, 
B.C., who were found hunting on unoccupied, reforested bush 
land outside of an Indian reservation. 

It was there held that the Royal Proclamation of 1763 pre- 
served the hunting rights of “the several Nations or Tribes 
of Indians with whom We are connected, and who live under 
our Protection” and because the Squamish Indians did not 
come within this category at the date of the Proclamation 
and there was no reservation of aboriginal hunting rights 
in favour of the Squamish Indians in either a written treaty 
or a statute the two Indian hunters were bound by the 
gaming laws of the Province by virtue of s. 88 of the Indian 
Act. 

In concluding his iudgment Schultz, Co.Ct.J., said at 
p. 629 D.L.R., p. 496 W.W.R.: 

This judgment relates only to the appellants, who are Squamish 
Indians, and is not to be interpreted as declaratory of the legal 
status of members of other tribes of Indians in the province of 
British Columbia. 

In R. v. Moses the Court held that in the absence of federal 
legislation abrogating the hunting rights granted thereby, a 
registered member of a band covered by the Robinson Treaty 
of 1850 with the Lake Huron Ojibwa who was entitled to 
occupy the reserve established thereby for his band had the 
right to hunt on unoccupied Crown lands in territory covered 
by the treaty notwithstanding that he lived on another re- 
serve established by the treaty. 

Little, D.C.J., said at p. 317 O.R., pp. 359-60 C.C.C., p. 53 
D.L.R. : 

Furthermore, it matters not that Moses lives on another reserve. A 
member of one band may live on the reserve of another band pro- 
vided he has permission from those governing the reserve on 
which he lives. The word “occupied” in the first paragraph of the 
treaty has been treated as meaning “set aside for their use and 
benefit” and not necessarily physically occupied. 
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to carry out such contracts and arrangements in accordance with 
the terms thereof. I cannot think that this interpretation can 
conceivably involve the yielding up of legislative power which 
the Province enjoyed before the making of the agreement. 

It follows from what I have said that in my opinion the 
Act in question does not alter the terms of the lease, contrary 
to s. 2 of the agreement and that subject to what I have said 
as to ss. 20, 21 and 22, must be held to be within the legislative 
competency of the provincial Legislature and applicable to the 
lands of the appellants within the conservation area. 

In the result the judgment is varied so as to declare that ss. 
20, 21 and 22 of the Act are ultra vires of the provincial Legis- 
lature; in all other respects the judgment is affirmed. 

The appellants are to have one third of the costs of the action, 
and of the appeal, exclusive of the cost of preparation of the 
appeal books. 

The respondents are to have two thirds of the costs of the 
action and of the appeal. 

The one set of costs is to be set off against the other. 
Appeal allowed in part. 

REX v. WESLEY. 

Alberta Supreme Court, Appellate Division, Clarke. Mitchell, Lunacy 
and McGillivray, JJ.A. June 6, 1932. 

Indians—Hunting game in unoccupied Crown lands in Alberta—Appli- 
cation of provincial Game Act—Whether right restricted by. 

By virtue of s. 12 of the Statutory Agreement between the 
Dominion and the Province of Alberta confirmed by the B.N.A. 
Act, 1930, and dealing with the transfer of the Public Domain to 
the Province Indians in the Province hunting for food may kill 
all kinds of wild animals regardless of age or size wherever found 
on unoccupied Crown lands or other lands to which they have 
a right of access at all seasons and may hunt such animals with 
dogs or otherwise as they see fit without having a provincial 
license. Assuming that such a construction involves an in- 
consistency between the first part of that section whereby pro- 
vincial game laws are to apply to the Indians and the proviso 
thereto as to Indians hunting for food regardless of the restrictions 
in the provincial Game Act, R.S.A. 1922, c. 70, a consideration of 
the history and documents relative to the rights of Indians with 
respect to hunting the purpose of the proviso was to assure to the 
Indians covered by the section an unrestricted right to hunt for 
food in the places described in the section and that the apparent 
ambiguity should be determined accordingly. 

A'- T 
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By s. 69 of the Indian Act, R.S.C. 1927, c. 98, provision is 
made that:— 

“The Superintendent General may, from time to time, by pub- 
lic notice, declare that, on and after a day therein named, the 
laws respecting game in force in the province of Manitoba, 
Saskatchewan or Alberta, or the Territories, or respecting such 
game as is specified in such notice, shall apply to Indians within 
the said province or Territories, as the case may be, or to Indians 
in such parts thereof as to him seems expedient.’1 The Superin- 
tendent General is the Minister of the Interior. 

In the result I would dismiss the appeals from the dismissals 
of the charges before the Magistrate, allow the appeal from the 
conviction by the Magistrate and quash the conviction. I would 
allow costs to the respondent, Wm. Wesley, in the two cases in 
which he was acquitted by the Magistrate and to the applicant, 
Wm. Wesley, in the case in which he was convicted by the 
Magistrate. 

MCGILLIVRAY, J.A. :—The accused Wm. Wesley was charged 
before Sanders, P.M., with having committed three offences. 
First that he hunted and killed a deer without having a pro- 
vincial license so to do, contrary to s. 17 of the Game Act; 
second that he used dogs to hunt big game contrary to s. 16 of 
the Game Act; and third that he hunted and killed one male 
deer having horns or antlers less than 4" in length, contrary 
to s. 4(e) of the Game Act. 

As to the first charge the Magistrate held that the accused 
was hunting for food when he killed this deer and so was not 
required to have a license. As to the second charge the Magis- 
trate held that the accused was not hunting with dogs as alleged. 
On the third charge the Magistrate yielded to the argument 
of Crown counsel that “animals whose destruction is prohibited 
(by the provincial Game Act) cannot be classed as game, and 
are, therefore, immune from Indians as well as whites.” 

In the result on the two charges first mentioned the accused 
was acquitted. On the last mentioned charge he was convicted 
and a fine of $10 and costs was imposed, or in default of pay- 
ment, 6 weeks’ imprisonment. 

These three cases come before this division on cases stated 
by the Police Magistrate. 
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the said Indians shall have the right, which the Province here- 
by assures to them, of hunting, trapping, and fishing game and 
fish for food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians may 
have a right of access.” 

It is argued by counsel for the applicant that this Memoran- 
dum of Agreement does not alter the law applicable to Indians, 
and expressly provides that the game laws shall apply to In- 
dians within the Province. I am of opinion that the Memor- 
andum did not, nor was there any intention that it should, alter 
the law applicable to Indians. It did emphasize the right of 
Indians, and provided for the continuance of that right ‘‘of 
hunting, trapping and fishing game and fish for food at all 
seasons of the year on all unoccupied Crown lands and on any 
other lands to which the said Indians have a right of access. ’ ’ 

Somewhat similar provision is made for residents of certain 
portions of the Province under the provisions of the Game Act. 
Section 37 of the Game Act, is:— 

‘‘Any person who is resident of that portion of the Province 
lying to the north of the fifty-fifth parallel of north latitude 
and who is exempt from the requirements of section 20 hereof, 
may, when necessary so to do to provide food for himself and 
family, hunt and kill big game (other than buffalo and elk) 
and scoters (commonly called ‘black duck’) in such portion 
of the Province. 

‘‘Provided, however, that any game so taken or killed shall 
not be sold or trafficked in.” 

Section 20 is:—‘‘No person, a resident of the Province, shall 
hunt, trap, take, shoot at, wound or kill any game bird without 
having in his possession a licence duly issued to him so to do, 
which shall be known as a resident’s bird game licence: 

‘‘Provided, however, that the provisions of this section shall 
not apply to any farmer or member of his family residing with 
him upon his farm, nor to those residents of the Province resid- 
ing to the north of the fifty-fifth parallel of north latitude.” 

The question came up squarely in 1890 in reference to a pro- 
posed Game Ordinance of the North-West Territories. The re- 
port of Sir John Thompson, then Minister of Justice, recom- 
mending that the Ordinance in question be disallowed is found 
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he is hunting for food, on unoccupied Crown lands or other 
lands to which he has a right of access. 

In applying the rule of construction that.Acts of Parliament 
are to be construed according to the intent of the Parliament 
which passed the Act, one experiences little difficulty if the 
words of the statute under consideration are precise and un- 
ambiguous because the expounding of the words in their ordin- 
ary sense gives the intention of Parliament. 

It seems to me that the language of s. 12 is unambiguous 
and the intention of Parliament to be gathered therefrom clearly 
is to assure to the Indians a supply of game in the future for 
their support and subsistence by requiring them to comply with 
the game laws of the Province, subject however to the express 
and dominant proviso that care for the future is not to deprive 
them of the right to satisfy their present need for food by hunt- 
ing and trapping game, using the word “game” in its broadest 
sense, at all seasons on unoccupied Crown lands or other land 
to which thej’ may have a right of access. 

With respect it seems to me that Crown counsel gives a fan- 
tastic meaning to the word “game” and that he over emphasizes 
the words “all seasons” and underestimates the value of the 
words “for food.” 

If the effect of the proviso is merely to give to the Indians 
the extra privilege of shooting for food “out of season” and 
they are otherwise subject to the game laws of the Province, 
it follows that in any year they may be limited in the number 
of animals of a given kind that they may lull even though that 
number is not sufficient for their support and subsistence and 
even though no other kind of game is available to them. I 
cannot think that the language of the section supports the view 
that this was the intention of the law makers. I think the in- 
tention was that in hunting for sport or for commerce the In- 
dian like the white man should be subject to laws which make 
for the preservation of game but in hunting wild animals for 
the food necessary to his life, the Indian should be placed in a 
very different position from the white man who generally speak- 
ing does not hunt for food and was by the proviso to s. 12 re- 
assured of the continued enjoyment of a right which he has 
enjoyed from time immemorial. 

Alta. 

A.D. 

1932. 
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v. 
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McGiJHvray, 
J.A. 
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Alta. 

A.D. 
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“The undersigned is inclined to the opinion that the auth- 
ority referred to in both cases is the Dominion government or 
parliament, but whatever doubts there may be as to the mean- 
ing of the phrase ‘the government of the country acting under 
.the authority of Her Majesty’ there can be none as to the mean- 
ing of the phrase ‘Her government of the Dominion of Canada,’ 
and that the treaties contained in these words, purport to se- 
cure to the Indians the right to pursue their avocations of 
hunting and fishing, subject to any regulations made by your 
Excellency in Council. 

“The Ordinance now under review purports to regulate and 
control the avocations of hunting and fishing by the Indians, 
as well as by the other subjects of Her Majesty, and in so "far 
as it relates to Indians, is a violation of the rights secured to 
them by the treaties referred to. 

“The undersigned does not consider it necessary to discuss 
the propriety of these regulations, or whether the Indians 
should be exempt from the regulations. It is sufficient to ob- 
serve that the utmost care must be taken, on the part of your 
Excellency’s government, to see that none of the treaty rights 
of the Indians are infringed without their concurrence.” 

Counsel for the applicant argues that if the provisoes in the 
Memorandum of Agreement between the Dominion and the 
Province is given the wide construction that Indians are en- 
titled to hunt any animal at any season of the year, it renders 
nugatory the provision that they shall be subject to the game 
laws of the Province. As I have pointed out, the Legislature, 
in making special provisions for residents north of the fifty-fifth 
parallel, realized that there was a difference in hunting from 
the viewpoint of a sportsman and from the viewpoint of a man 
seeking food which is necessary to his maintenance. 

The treaties with the Indians and the subsequent legislation 
treat with the rights of Indians to hunt, and until definite legis- 
lation is passed by a competent body, the Indian is, in my 
opinion, entitled to hunt on “all unoccupied Crown lands and 
on any other lands” to which he may have a right of access. 

If it should be necessary or desirable to curtail the hunting 
rights of the Indian, provision has been made to that effect. 
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kill all kinds of wild animals regardless of age or size wherever 
they may be found on unoccupied Crown lands or other lands 
to which they have a right of access, at all seasons of the year 
and that they may hunt such animals with dogs or otherwise as 
they see fit and that they need no license beyond the language 
of s. 12 to entitle them so to do. 

In the view I take of the ease nothing more need be said to 
justify, accepting the submissions of counsel for the accused 
before referred to in their entirety. But counsel for the Crown 
contends that to give to s. 12 the construction which I have 
done is to hold in effect that there is an inconsistency between 
the first part of the section and the proviso at the end, and in 
support of this view he urges that it cannot be said that the 
game laws of the Province apply to Indians if they may hunt 
for food regardless of the prohibitions and restrictions provided 
in the provincial Game Act. 

From this premise he argues that the Court should accept 
his construction of the section because it is the duty of the 
Court so far as possible to construe every part of an enactment 
so as to be consistent with every other part which it does not 
in express terms modify or repeal. 

This submission may be simply answered by saying that an 
exception out of an enactment does not necessarily provide in- 
consistency nor repugnancy. Assuming however that there is 
an apparent inconsistency and that the language of the section 
as a whole is capable of two meanings then it may be of some- 
thing more than historical interest to consider what have been 
the rights of Indians with respect to hunting in this Dominion 
prior to the statutory confirmation of the agreement in question 
of which this s. 12 is a part. The Queen v. Bishop of London 
(1889), 24 Q.B.D. 213; Philipps v. Rees (1889), 24 Q.B.D. 17; 
A.-G. v. Metropolitan Electric Supply Co. Ltd., [1905] 1 Ch. 
24, at p. 31; ITcar River Com’rs v. Adamson (1877), 2 App. 
Cas. 743, at p. 763; Viscountess Rhondda’s Claim, [1922] 2 A.C. 
339, at pp. 365, 369; Rc Section 24 of the B.N.A. Act, [1930] 1 
D.L.R. 98, at p. 105. 

As a starting point it is interesting to notice that Art. 40 
of the Articles of Capitulation signed at Montreal in 1760, 
reads as follows:— 
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All of those alleged violations of the Game Act relate to the 
killing of the one deer on December 10, 1931. 

It is not in dispute that the accused killed the animal in 
question at the time and place mentioned in the charges. 

It is common ground that the accused is a Stoney Indian en- 
titled to the benefits of the Articles of Treaty made between 
the Queen and the Black Feet, Stoney and other Indians on 
September 22, 1S77'. 

This treaty and the proclamation and Order in Council with 
exhibits thereto to which I shall refer, were by consent made 
part of the case. 

It is admitted that the land on which the accused was hunting 
when he killed the deer is unoccupied Crown land; that this 
land is a part of the lands granted to the Hudson’s Bay Co. in 
the year 1670, and part of the lands covered by the Indian 
Treaty mentioned. 

In my view this case falls to be decided upon the construc- 
tion to be given to s. 12 of the Statutory Agreement set forth in 
the Alberta Natural Resources Act, 1930 (Alta.), c. 21. 

This Agreement was approved by the Parliament of Canada 
and the provincial Legislature and confirmed by an Act of the 
Parliament of the United Kingdom of Great Britain and North- 
ern Ireland, viz., the B.N.A. Act, 1930, in which last-mentioned 
Act this Agreement is declared to have the force of law not- 
withstanding anything in the B.N.A. Act, 1867, or any amend- 
ing Act or any Act of the Parliament of Canada or any Order 
in Council or any terms or conditions of union made or ap- 
proved under any such Act. 

Section 12 reads as quoted supra. 
Counsel for the Crown repeats the argument made before the 

Magistrate to which I have alluded and further contends that 
the Court should interpret this section so as to give to it the 
meaning that while Indians are not bound by seasonal restric- 
tions when hunting for food, with this exception, they are sub- 
ject to a’l the prohibitions, restrictions and regulations which 
the Game Act provides. Counsel for the accused contends that 
having regard to the proviso at the end of this section an Indian 
is entitled to hunt any wild animal of any age at any season 
of the year in any manner that he sees fit provided always that 
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of our interests, and to the great dissatisfaction of the said 
Indians, in order therefore to prevent such irregularities for 
the future, and to the end that the Indians may be convinced 
of our Justice and determined resolution to remove all reason- 
able cause of discontent, we do, with the advice of our Privy 
Council, strictly enjoin and require, that no private person do 
presume to make any purchase from the said Indians of any 
lands reserved to the said Indians within those parts of our 
colonies where we have thought proper to allow settlement ; but 
if at any time any of the said Indians should be inclined to 
dispose of the said lands, the same shall be purchased only for 
us, in our name, in some public meeting or assembly of the said 
Indians to be held for that purpose by the Governor or Com- 
mander-in-Chief of our colony respectively within which they 
shall lie; and in case they shall lie within the limits of any 
proprietaries conformable to such directions and instructions as 
we or they think proper to give for that purpose.” 

This proclamation insofar as it deals with Indian rights was 
the subject of consideration in the case St. Catherine’s Milling 
cO Lumber Co. v. The Queen (1888), 14 App. Cas. 46. I quote 
from Lord Watson’s judgment in this case:— 

‘•The tenure of the Indians was a personal and usufructuary 
right, depending upon the good will of the Sovereign . . . 
(p. 54). 

‘•There was a great deal of learned discussion at the Bar 
with respect to the precise quality of the Indian right, but 
their Lordships do not consider it necessary to express any 
opinion upon the point. It appears to them to be sufficient for 
the purposes of this ease that there has been all along vested 
in the Crown a substantial and paramount estate, underlying 
the Indian title, which became a plenum dominium whenever 
that title was surrendered or otherwise extinguished. . . 
(p. 55). 

“The Crown has all along had a present proprietary estate 
in the land, upon which the Indian title was a mere burden ...” 
(p. 58). 

•’The fact that the power of legislating for Indians, and for 
lands which are reserved to their use, has been entrusted to the 
Parliament of the Dominion is not in the least degree ineon- 
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In Mullins v. Treasurer of Surrey (1880), 5 Q.B.D. 170, at 
p. 173, Lush, J., said:—“When one finds a proviso to the sec- 
tion, the natural presumption is that but for the proviso the 
enacting part of the section would have included the subject- 
matter of the proviso.” 

In Craies’ Hardcastle’s Statute Law, 3rd ed., at pp. 194-5, 
the author says:—“The effect of an excepting or qualifying 
proviso, according to the ordinary rules of construction, is to 
except out of the preceding portion of the enactment, or to 
qualify something enacted therein, which but for the proviso 
would be within it.” 

It seems to me that the enacting part of the section subject- 
ing Indians to the game laws of the Province in general terms 
is subject to a clear excepting and qualifying proviso in favour 
of Indians who are hunting for food to whom the game laws of 
the Province are not intended to apply when so engaged on 
unoccupied Crown lands or other lands to which they have a 
right of access. 

With reference to the argument that “animals whose destruc- 
tion is prohibited cannot be classed as game,” I need only say 
that there appears to be no authority for such a proposition and 
in my judgment there is no justification for assuming that the 
word game as used in s. 12 is intended to be read in any other 
than its ordinary and natural meaning. I cannot think that a 
deer with antlers of a certain length should be considered game 
while a deer with antlers of lesser length should be deemed not 
to be game. I cannot think that wild animals are to be con- 
sidered game in one Province and not in another or game in 
one year and not another. At any rate in the absence of clear 
statutory direction I think that a Court should not so hold. 
Neither s. 12 nor the Game Aet provide support for such a 
contention. 

In Murray’s New English Dictionary “Game” is defined as 
follows:—“Wild animals or birds such as are pursued, caught 
or killed in the chase.” 

In the result I hold that in turning over to" Alberta the 
Public Domain of the Province the Dominion has sought and 
the Province has given an assurance which has been confirmed 
by the Imperial Parliament, that Indians hunting for food may 
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address is Schedule A to the Order in Council mentioned) with 
respect to the Hudson’s Bay Company’s deed of surrender, the 
following:—“And furthermore that upon the transference of 
the territories in question to the Canadian Government the 
claims of the Indian tribes to compensation for lands required 
for purposes of settlement will be considered and settled in 
conformity with the equitable principles which have uniformly 
governed the British Crown in its dealings with the aborigines.” 

In Schedule B the following resolution is to be found:— 
“That upon the transference of the territories in question to 
the Canadian Government it will be the duty of the Govern- 
ment to make adequate provision for the protection of the Indian 
tribes whose interest and well being are involved in the trans- 
fer.” 

Whatever the rights of the Stoney and other Indians were 
under the Hudson’s Bay regime, it is clear that at the time 
of the making of the Treaty to which I shall next allude, the 
Indian inhabitants of these Western plains were deemed to have 
or at least treated by the Crown as having rights, titles and 
privileges of the same kind and character as those enjoyed by 
those Indians whose rights were considered in the St. Catherine’s 
Milling case because it is a matter of common knowledge that 
the Dominion has made treaties with all of the Indian tribes 
of the North West within the fertile belt in each of which 
they have given recognition to and provided for the surrender 
and extinguishment of the Indian title. 

The Treaty made with the once powerful nation of the Assini- 
boines or Stonies on September 22, 1877, reads in part as 
follows :— 

“And whereas the said Commissioners have proceeded to ne- 
gotiate a treaty with the said Indians; and the same has been 
finally agreed upon and concluded as follows, that is to say: 
the Blaekfeet, Blood, Piegan, Sarcee, Stony and other Indians 
inhabiting the district hereinafter more full}' described and de- 
fined, do hereby cede, release, surrender, and yield up to the 
Government of Canada for Her Majesty the Queen and her 
successors forever, all their rights, titles and privileges what- 
soever to the lands included within the following limits, that is 
to say . . . 
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“The savages or Indian Allies of His Most Christian Majesty 
shall be maintained in the lands they inhabit, if they choose to 
reside there; they shall not be molested on any pretence what- 
soever, for having carried arms and served His Most Christian 
Majesty; they shall have, as well as the French, liberty of reli- 
gion, and shall keep their missionaries.” 

We next come to the Treaty of Paris in 1763, under which 
Canada was ceded to Great Britain. In the same year a royal 
proclamation was issued dividing the British possessions in 
America into separate Governments and defining the powers of 
each. Under this proclamation which has been spoken of as the 
Charter of Indian Rights the hunting rights of the Indians are 
strictly conserved, as the following extracts therefrom will serve 
to show. 

“And whereas it is Just and Reasonable and Essential to 
our Interests and the Security of our Colonies that the several 
Nations or Tribes of Indians with whom we are connected and 
who live under Our protection should not be molested or dis- 
turbed in the possession of such parts of Our Dominions and 
Territories as, not having been ceded to or purchased by Us 
are reserved to them or any of them as their hunting grounds. ’ ’ 

Here follows a declaration that no Governor shall grant war- 
rants of survey or patents to such lands and then we have the 
following :— 

“And we do further declare it to be our royal will and 
pleasure, for the present, as aforesaid, to reserve under our 
Sovereignty, protection and dominion, for the use of the said 
Indians, all the land and territories not included within the 
limits of our said three new Governments, or within the limits 
of the territory granted to the Hudson's Bay Company; as 
also all the lands and territories lying to the westward of the 
sources of the rivers which fall into the sea from the west and 
northwest as aforesaid; and we do hereby strictly forbid, on 
pain of our displeasure, all our loving subjects from making 
any purchases or settlements whatsoever, or taking possession 
of any of the lands above reserved, without our especial leave 
or license for that purpose first obtained . . . .” 

“And whereas great frauds and abuses have been committed 
in the purchasing lands of the Indians, to the great prejudice 
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to an end, should become content and that such title or interest 
in land as they had should be peacefully surrendered to permit 
of settlement without hindrance of any kind. On the other 
hand it goes without saying that the Indians were greatly con- 
cerned with “their vocations of hunting” upon which they 
depended for their living. 

In this connection it is of historical interest although of no 
assistance in the interpretation of the treaty, that Governor 
Laird who with Colonel Macleod negotiated this treaty, said to 
the Chiefs of the Indian tribes :— 

“I expect to listen to what you have to say to-day, but first, 
I would explain that it is your privilege to hunt all over the 
prairies, and that should you desire to sell any portion of your 
land, or any coal or timber from off your reserves, the Govern- 
ment will see that you receive just and fair prices, and that 
you can rely on all the Queen’s promises being fulfilled.” 

And again he said:—“The reserve will be given to you with- 
out depriving you of the privilege to hunt over the plains until 
the land be taken up.” 

It is true that Government regulations in respect of hunting 
are contemplated in the Treaty but considering that Treaty in 
its proper setting I do not think that any of the makers of it 
could by any stretch of the imagination be deemed to have 
contemplated a day when the Indians would be deprived of an 
unfettered right to hunt game of all kinds for food on unoccu- 
pied Crown land. 

In the case A.-G. v. Metropolitan Electric Supply Co., 74 L.J. 
Ch. 145, at p. 150, Farwell, J., said 

“I think it is germane to the subject to consider what the 
Legislature had in view in making the provisions which I find 
in the Act of Parliament itself. As Lord Halsbury said in 
Eastman Photographic Materials Co. v. Comptroller General of 
Patents, Designs, and Trade Marks, [1898] [A.C. 571] re- 
ferring to Hcydon’s Case (1584), [3 Co. Rep. 7a] ‘We are to 
see what was the law before the Act was passed, and what was 
the mischief or defect for. which the law had not provided, 
what remedy Parliament appointed, and the reason of the 
remedy.’ That is a very general way of stating it, but no doubt 
one is entitled to put one’s self in the position in which the 
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sistent with the right of the Provinces to a beneficial interest 
in these lands, available to them as a source of revenue when- 
ever the estate of the Crown is disencumbered of the Indian 
title.” (p. 59). 

In the case of Canada v. Ontario (Indian Annuities), [1910] 
A.C. 637, Lord Loreburn, L.C., giving the judgment of the 
Judicial Committee, in speaking of the effect of the surrender 
of lands by the Indians by the treaty there in question, said 
that the lands ‘ ‘ are released from the overlying Indian interest. ’ ’ 

It is thus clear that whether it be called a title, an interest, 
or a burden on the Crown’s title, the Indians are conceded to 
have obtained definite rights under this proclamation in the 
territories therein mentioned which certainly included the right 
to hunt and fish at will all over those lands in which they held 
such interest. 

But it is to be noticed in a consideration of the Indian title 
under this proclamation of 1763 that excluded from the lands 
reserved for the use of Indians, is the territory granted to the 
Hudson’s Bay Co. in 1670, which as before stated includes the 
land with which we are concerned in this case. 

There is no material before the Court upon which we can 
base a judicial opinion as to the position of the Indians in- 
habiting that great section of country granted to the Hudson’s 
Bay Co. in consideration of the company yielding and paying 
two elk, and two black beavers as often as the Sovereign, his 
heirs or successors happened to enter into the territory granted ; 
but this we do find in the Order in Council of June 23, 1870, 
admitting Rupert’s Land and the North-Western Territory into 
the union (which followed upon the Rupert’s Land Act, 1868 
(Can.), c. 3) amongst the terms and conditions remaining to be 
performed by the Parliament of Canada in consideration of 
the company’s deed of surrender, there is the following:— 

“Any claims of Indians to compensation for lands required 
for purposes of settlement shall be disposed of by the Canadian 
Government in communication with the Imperial Government 
and the Company shall be relieved of all responsibility in re- 
spect of them.” 

We also find in the first address to Her Majesty from the 
Senate and the House of Commons of the Dominion, (which 
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forestall points that may depend upon entirely different cir- 
cumstances when they come up for decision, is, in my opinion, 
unwise. 

Appeal dismissed as to acquittals. 

Allowed as to conviction. 

MEMORANDA DECISIONS. 
Memoranda of Less Important Cases Disposed of in Superior and 

Appellate Courts or without Written Opinions and of Selected 
Cases Decided by Local or District Judges, 

Masters and Referees. 

Re MOFFATT & CITY OF HAMILTON. 

'Wentworth County Court, Ontario, Tltbmson, Co.CtJ. 
November H, 7.932. 

Taxes VI—Income tax — Exemption as "householder” — Right to, of 
married woman owning property and paying for upkeep—As- 
sessment Act. R.S.O. 1927. c. 238. s. 4(22). 

A married woman owning property and paying the taxes and 
general upkeep out of her own money may be considered a "house- 
holder” within the meaning of s. 4(22) of the Assessment Act 
so as to claim the exemption of $3,000. 

APPEAL by the City of Hamilton from the judgment of the 
Court of Revision for Hamilton, allowing the claim of Mrs. A. 
Moffatt for an income exemption of $3,000 as a householder 
within the meaning of s. 4(22) of the Assessment Act, R.S.O. 
1927, c. 238. 

A. J. Poison, for appellant ; IL. H. Fraser, for respondent. 

Mrs. Moffatt was originally assessed by the Assessment Com- 
missioner of the City of Hamilton as the owner of 141 George 
St., and her husband, Ormond Moffatt, who resides with his 
wife on the premises, was assessed as tenant. Mrs. Moffatt was 
also assessed on an income of $2,880. Mrs. Moffatt owned and 
occupied the house 141 George St., both prior to her marriage 
in June, 1930, and since, and out of her own money she pays 
the taxes, municipal rates, insurance and general upkeep of the 
premises. The Court of Revision allowed her claim for income 
exemption as a ‘'householder.” Mrs. Moffatt also appealed on 
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“To have and to hold the same to her Majesty the Queen and 
her successors forever:—And Her Majesty the Queen hereby 
agrees with her said Indians, that they shall have right to 
pursue their vocations of hunting throughout the tract sur- 
rendered as heretofore described, subject to such regulations as 
may, from time to time, be made by the Government of the 
country, acting under the authority of Her Majesty ; and saving 
and excepting such tracts as may be required or taken up from 
time to time for settlement, mining, trading or other purposes 
by her Government of Canada, or by any of Her Majesty 's sub- 
jects duly authorized therefor by the said Government. 

“It is also agreed between Her Majesty and her said Indians 
that reserves shall be assigned them of sufficient area to allow 
one square mile for each family of five persons, or in that pro- 
portion for larger and smaller families and that said reserves 
shall be located as follows, that is to say :—The next considera- 
tion which arises is as to the exact quality of the right of those 
Indians with whom a treaty was made.’’ 

Until the year 1S71 the United States conceded to the Indian 
tribes the right to treat upon terms of national equality and 
numbers of treaties were entered into which were deemed to 
have the same dignity and effect as a treaty with a foreign 
nation. In the year 1871 this was changed by statute. In 
Canada the Indian treaties appear to have been judicially inter- 
preted as being mere promises and agreements. See A.-G. Can. 
v. A.-G. Ont. (Indian Annuities case), [1897] A.C. 199, at 
p. 213. 

Assuming as I do that our treaties with Indians are on no 
higher plane than other formal agreements yet this in no wise 
makes it less the duty and obligation of the Crown to carry out 
the promises contained in those treaties with the exactness 
which honour and good conscience dictate and it is not to be 
thought that the Crown has departed from those equitable 
principles which the Senate and the House of Commons de- 
clared in addressing Her Majesty in 1867, uniformly governed 
the British Crown in its dealings with the aborigines. 

At the time of the making of this Indian Treaty it was of 
first class importance to Canada that the Indians who had be- 
come restless after the sway of the Hudson’s Bay Co. had come 
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to an end, should become content and that such title or interest 
in land as they had should be peacefully surrendered to permit 
of settlement without hindrance of any kind. On the other 
hand it goes without saying that the Indians were greatly con- 
cerned with “their vocations of hunting” upon which they 
depended for their living. 

In this connection it is of historical interest although of no 
assistance in the interpretation of the treaty, that Governor 
Laird who with Colonel Macleod negotiated this treaty, said to 
the Chiefs of the Indian tribes:— 

“I expect to listen to what you have to say to-day, but first, 
I would explain that it is your privilege to hunt all over the 
prairies, and that should you desire to sell any portion of your 
land, or any coal or timber from off your reserves, the Govern- 
ment will see that you receive just and fair prices, and that 
you can rely on all the Queen’s promises being fulfilled.” 

And again he said:—“The reserve will be given to you with- 
out depriving you of the privilege to hunt over the plains until 
the land be taken up.” 

It is true that Government regulations in respect of hunting 
are contemplated in the Treaty but considering that Treaty in 
its proper setting I do not think that any of the makers of it 
could by any stretch of the imagination be deemed to have 
contemplated a day when the Indians would be deprived of an 
unfettered right to hunt game of all kinds for food on unoccu- 
pied Crown land. 

In the case A.-G. v. Metropolitan Electric Supply Co., 74 L.J. 
Ch. 145, at p. 150, Farwell, J., said :— 

“I think it is germane to the subject to consider what the 
Legislature had in view in making the provisions which I find 
in the Act of Parliament itself. As Lord Halsbury said in 
Eastman Photographic Materials Co. v. Comptroller General of 
Patents, Designs, and Trade Marks, [1898] [A.C. 571] re- 
ferring to Hcydon’s Case (1584), [3 Co. Rep. 7a] ‘We are to 
see what was the law before the Act was passed, and what was 
the mischief or defect for.which the law had not provided, 
what remedy Parliament appointed, and the reason of the 
remedy.’ That is a very general way of stating it, but no doubt 
one is entitled to put one’s self in the position in which the 

1932. 

REX 

v. 
WESLET. 

McCîillivrav, 
J.A. 
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Legislature was at the time the Act was passed in order to see 
what was the state of knowledge as far as all the circumstances 
brought before the Legislature are concerned, for the purpose 
of seeing what it was the Legislature was aiming at.” 

If as Crown counsel contends, s. 12 taken as a whole gives 
rise to apparent inconsistency and is capable of two meanings 
then I still have no hesitation in saying in the light of all the 
external circumstances relative to Indian rights in this Do- 
minion to which I have alluded, that the law makers in 1930 
were in the making of this proviso, aiming at assuring to the 
Indians covered by the section, an unrestricted right to hunt 
for food in those unsettled places where game may be found, 
described in s. 12. 

This does not in any wise imply that the Game Act of this 
Province is ultra vires. I merely hold that it has no applica- 
tion to Indians hunting for food in the places mentioned in 
this section. 

It is satisfactory to be able to come to this conclusion and 
not to have to decide that “the Queen’s promises” have not 
been fulfilled. It is satisfactory to think that legislators have 
not so enacted but that the Indians may still be “convinced of 
our justice and determined resolution to remove all reasonable 
cause of discontent.” 

The two acquittals by the Magistrate are confirmed and the 
conviction by the Magistrate is set aside. The accused will have 
the costs of the appeals. 

In the course of argument other questions were mooted as to 
the rights of Indians on the Indian Reserves. I decline the 
invitation of counsel for the accused to write a treatise upon 
this subject. This judgment must be treated as deciding noth- 
ing more than the points involved in the consideration of the 
three cases with which we are now concerned. In taking this 
attitude I have the comfort of knowing that the legal rights 
of the Stoney Indians will be watched with great zeal and ad- 
vanced with great enthusiasm so long as Mr. Peacock, one of 
His Majesty’s counsel learned in the law, continues to be a 
chief of that tribe, bearing the proud name of Chief Walking 
Bear. Whilst it might convenience him to have the Court at 
this time decide all questions affecting Indians, to attempt to 
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forestall points that may depend upon entirely different cir- 
cumstances when they come up for decision, is, in my opinion, 
unwise. 

Appeal dismissed as to acquittals. 

Allowed as to conviction. 

MEMORANDA DECISIONS. 
Memoranda of Less Important Cases Disposed of in Superior and 

Appellate Courts or without Written Opinions and of Selected 
Cases Decided by Local or District Judges, 

Masters and Referees. 

Re MOFFATT & CITY OF HAMILTON. 

Wentworth County Court, Ontario, Tt/bmson, Co.CtJ. 
November H, 1932. 

Taxes VI—Income tax — Exemption as “householder” — Right to, of 
married woman owning property and paying for upkeep—As- 
sessment Act, R.S.O. 1927, c. 238, s. 4(22). 

A married woman owning property and paying the taxes and 
general upkeep out of her own money may be considered a "house- 
holder” within the meaning of s. 4(22) of the Assessment Act 
so as to claim the exemption of $3,000. 

APPEAL by the City of Hamilton from Ihe judgment of the 
Court of Revision for Hamilton, allowing the claim of Mrs. A. 
Moffatt for an income exemption of $3,000 as a householder 
within the meaning of s. 4(22) of the Assessment Act, R.S.O. 
1927, c. 238. 

A. J. Poison, for appellant ; IL. H. Fraser, for respondent. 

Mrs. Moffatt was originally assessed by the Assessment Com- 
missioner of the City of Hamilton as the owner of 141 George 
St., and her husband, Ormond Moffatt, who resides with his 
wife on the premises, was assessed as tenant. Mrs. Moffatt wTas 
also assessed on an income of $2,880. Mrs. Moffatt owned and 
occupied the house 141 George St., both prior to her marriage 
in June, 1930, and since, and out of her own money she pays 
the taxes, municipal rates, insurance and general upkeep of the 
premises. The Court of Revision allowed her claim for income 
exemption as a “householder.” Mrs. Moffatt also appealed on 
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1932. 
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accordingly allow the appeal of the Crown and restore the 
conviction and sentence of the learned Provincial Judge. 

Appeal dismissed. 

REGINA v. WESLEY 

District Court of Algoma, Ontario, Vann ini, D.C.J. April 29, 1975. 

Indians — Aboriginal rights — Hunting on unoccupied Crown land — 
Accused Ojibway Indian hunting on territory covered by Robinson Treaty 
— Accused a James Bay Treaty Indian — Both treaties entered into by 
Ojibway Indians preserving right to hunt on unoccupied Crown land 
within area covered by treaty — Whether accused may be convicted of 
unlawful hunting contrary to provincial statute — Game and Fish Act 
(Ont.), ss. 41, 42 — Indian Act (Can.), s. SS — British North America 
Act, 1867, s. 91(24). 

Defences — Double jeopardy — Interpretation Act providing that 
where act constitutes offence under two or more Acts, accused “not 
liable to be punished twice for the same act or omission” — Whether 
section applicable where act constitutes two offences under same Act — 
Interpretation Act (Ont.), s. 23 — Game and Fish Act (Ont.), ss. 41, 42. 

The accused was charged with unlawfully hunting deer and possession 
of game contrary to ss. 42(1) and s. 41 of the Game and Fisk Act, 
R.S.O. 1970, c. 186. The accused, an Indian within the meaning of s. 2 
of the Indian Act, R.S.C. 1970, c. 1-6, was hunting on unoccupied 
Crown land in the territory covered by the Robinson Treaty of 1850. 
The accused, however, was a James Bay Treaty, Treaty No. 9 
Indian. Both treaties were signed by the Ojibway Tribe of which he was 
a member, although the Robinson Treaty was not signed by the particu- 
lar “band” of Ojibway to which the accused belonged. The accused led 
evidence that historically the Ojibway Tribe hunted throughout the 
area embracing, inter alia, the territory covered by both treaties. On 
appeal by the accused by way of trial de novo from two convictions for 
unlawful hunting of deer and possession of game, held, .the appeal 
should be allowed in part and the conviction for possession of the game 
and one of the counts of unlawful hunting quashed. 

Section 88 of the Indian Act provides that the application of provin- 
cial laws to Indians is subject to the terms of any treaty. The aboriginal 
right of Indians to hunt on unoccupied Crown land, which right was 
preserved by the Royal Proclamation of 1763 and s. 91(24) of the 
British North America Act, 1867, was surrendered by them when they 
entered into the treaties.with the Crown. However, the treaties did 
preserve- their right to hunt on unoccupied Crown land within the 
territory covered by the treaty. Accordingly, s. 88 of the Indian Act will 
prevent prosecution of a treaty Indian for violation of provincial game 
legislation when the accused is hunting on unoccupied Crown land 
within the territory covered by a treaty under which he has rights. 

Although the accused was an Ojibway Indian and both treaties were 
entered into by Ojibway Indians, the rights of both treaties did not 
enure to his benefit considering the historical evidence that the Ojibway 
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“tribe” was in fact a large group of individual “bands” each occupying 
and protecting their own hunting grounds, and, further, that the 
treaties were intended to be mutually exclusive with respect to the 
Indians covered thereby. The accused could claim a treaty right to hunt 
only under his own band’s treaty, covering his own band’s traditional 
hunting territory, and not the Robinson Treaty. Therefore, the accused 
was rightly convicted of hunting deer out of season on the territory 
covered by the Robinson Treaty of 1850. However, s. 84 cf the Game 
and Fish Act provides that only one conviction for the same kind of 
offence on the same day shall be imposed and s. 25 of the Interpretation 
Act, R.S.O. 1970, c. 225, provides that where an act constitutes an 
offence under two or more Acts the accused is “not liable to be punished 
twice for the same act or omission” and therefore only the one con- 
viction contrary to s. 42(1) of the Game and Fish Act should be 
entered. 

[R. r. Moses, [1970] 3 O.R. 314, [1970] 5 C.C.C. 33G, 13 D.L.R. (3d) 
50; R. v. Dennis and Dennis (1974), 22 C.C.C. (2d) 152, 56 D.L.R. 
(3d) 379, 28 C.R.N.S. 2G8, [1975] 2 W.W.R. 630, distd; R. v. Syliboy 
(1928), 50 C.C.C. 389, [1929] 1 D.L.R. 307; R. r. Simon (1958), 124 
C.C.C. 110, 43 M.P.R. 101, consd ; Colder et at. r. A.-G. E.C., [1973] 
S.C.R. 313, 34 D.L.R. (3d) 145, [1973] 4 W.W.R. 1; affg 13 D.L.R. 
(3d) 64, 74 W.W.R. 481: R. v. Kruger and Manuel (1974), 19 C.C.C. 
(2d) 162, 51 D.L.R. (3d) 435, [1974] 6 W.W.R. 206 [revd on other 
grounds 24 C.C.C. (2d) 120, [1975] 5 W.W.R. 167]: Isaac et al. r. 
Davey et al. (1974), 5 O.R. 610, 51 D.L.R. (3d) 170; R. ». Sikyea, 
[1964] 2 C.C.C. 325, 43 D.L.R. (2d) 150, 43 C.R. S3, 46 W.W.R. 65; 
affd [1964] S.C.R. 642, [1965] 2 C.C.C. 129, 50 D.L.R. (2d) 80, 44 
C. R. 266, 49 W.W.R. 306; R. v. White and Bob (1965), 50 D.L.R. (2d) 
613, 52 W.W.R. 193; affd [1965] S.C.R. vi, 52 D.L.R. 481/t; R. r. 
George, [1966] S.C.R. 267, [1966] 3 C.C.C. 137, 55 D.L.R. (2d) 386; 
R. v. Discon and Baker (1968), 67 D.L.R. (2d) 619, 63 W.W.R. 4S5; 
R. v. Francis, [1970] 3 C.C.C. 165, 10 D.L.R. (3d) 189, 9 C.R.N.S. 
249, 2 N.B.R. (2d) 14: R. v. Derriksan (1974), 20 C.C.C. (2d) 157, 52 
D. L.R. (3d) 744, [1975] 1 W.W.R. 56 [affd 24 C.C.C. (2d) 101, [1975] 
4 W.W.R. 761]; The Pas Merchants Ltd. v. The Queen (1975), 50 
D.L.R. (3d) 154, [1974] 2 F.C. 376; R. r. Smith (1935), 64 C.C.C. 131, 
[1935] 3 D.L.R. 703, [1935] 2 W.W.R. 433; R. r. Mirasty, [1942] 1 
W.W.R. 343, refd to] 

Indians — Exemption from seizure — Rifle and motor vehicle seized 
from accused on reserve in respect of violation of provincial game legis- 
lation outside reserve — Indian Act providing that Indian property 
situated on reserve not subject to seizure — Provincial legislation 
providing for seizure inconsistent with Indian Act provision — Provincial 
legislation ineffective to permit seizure — Goods returned — Game and 
Fish Act (Ont.), ss. 16, 42(1) — Indian Act (Can.), ss. 8S, S9. 

[Campbell v. Sandy, [1956] O.W.X. 441, 4 D.L.R. (2d) 754; Diabo 
v. Rice, [1942] Que. S.C. 418; Beaulieu v. Petitpas, [1959] Que. P.R. 
86; Geoff ries v. Williams (alias Well) (1958), 16 D.L.R. (2d) 157, 26 
W.W.R. 323; R. v. Jim (1915), 26 C.C.C. 236, 22 B.C.R. 106: R. r. 
Rodgers (1923), 40 C.C.C. 51, [1923] 3 D.L.R. 414, [1923] 2 W.W.R. 
353, Man. L.R. 139; R. v. Morley (1931), 58 C.C.C. 166, [1932] 4 
D.L.R. 483, [1932] W.W.R. 193, 46 B.C.R. 28, refd to] 

Sentence — Mitigation — Mistake of law — Belief by accused Indian 



REGINA V. WESLEY 311 

6*3 

that entitled to hunt on certain lands — Action by accused apparently 
to test application of provincial law — Accused intending to give meat 
to needy Indian family — $750 fine varied on appeal to suspended sen- 
tence — Game and Fish Act (Ont.), ss. 42(1), 90 — Summary Convictions 
Act, R.S.O. 1970, c. 450, s. 11(1). 

Indians — Aboriginal rights — Charge of unlawful hunting contrary to 
provincial game legislation — Claim by accused Indian that exempt from 
legislation based on aboriginal right — Burden of proof on accused to 
prove exemption on balance of probabilities — Aboriginal right once 
proved presumed to continue until contrary proved — Crown relying on 
treaty as extinguishing right — Burden on Crown as author of treaty to 
prove that treaty extinguished Indian title to land — Treaty provisions 
to be construed against Sovereign as draughtsman in event of ambiguity 
— Game and Fish Act (Ont.), ss. 41, 42, 89(a) — Indian Act (Can.), 
ss. 33, 89(1) — Summary Convictions Act, R.S.O. 1970, c. 50, B. 3 — 
Cr. Code, s. 730(2). 

[R. v. Park Hotel (Sudbury) Ltd., [1966] 2 O.R. 316, [1966] 4 C.C.C. 
158; Calder et al. v. A.-G. B.C., [1973] 313, 34 D.L.R. (3d) 145, 
[1973] 4 W.W.R. 1; affg 13 D.L.R. (3d) 64, 74 W.W.R. 481; Isaac 
et al. v. Davey et al. (1974), 5 O.R. 610, 51 D.L.R. (3d) 170, apld; 
R. v. Moses, [1970] 3 O.R. 314, [1970] 5 C.C.C. 356, 13 D.L.R. (3d) 50; 
R. v. Appleby, [1972] S.C.R. 303, 3 C.C.C. (2d) 354, 21 D.L.R. (3d) 
325, 16 C.R.N'.S. 35, [1971] 4 W.W.R. 601; R. v. St. Catharines Milling 
& Lumber Co. (1885), 10 O.R. 196; affd 14 App. Cas. 46, refd to] 

Evidence — Judicial notice — Court entitled to take judicial notice of 
facts of history past or contemporaneous — Court entitled to rely on 
own historical knowledge and researches — Court may take judicial 
notice of treaties with Indians — Game and Fish Act (Ont.), ss. 41, 42 
— Indian Act (Can.), ss. 88, 89(1). 

[Calder et al. v. A.-G. B.C., [1973] S.C.R. 313, 34 D.L.R. (3d) 145, 
[1973] 4 W.W.R. 1, folld; R. v. Kruger and Manuel (1974), 19 C.C.C. 
(2d) 162, 51 D.L.R. (3d) 435, [1974] 6 W.W.R. 206 [revd on other 
grounds 24 C.C.C. (2d) 120, [1975] 5 W.W.R. 167, refd to] 

APPEAL by the accused by way of trial-de novo from con- 
victions and sentences on two charges of unlawfully hunting 
deer contrary to s. 42(1) of the Game and Fish Act and one 
charge of possessing such game contrary to s. 41 of the Game 
and Fish Act (Ont.). 

T. G. Watkinson, for accused, appellant. 
D. R. Orazietti, for the Crown, respondent. 

VANNTNT, D.C.J.:—This is an appeal by the defendant by 
way of a trial de novo from two convictions for unlawfully 
hunting deer contrary-to s. 42(1) and from a conviction of 
knowingly possessing such game contrary to s. 41 of the 
Game and Fish Act, R.S.O. 1970, c. 186, and from the sen- 
tences imposed as well as the seizures made in respect there- 
of. 
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With the consent of counsel the appeal was heard upon 
the following agreed and admitted statement of facts, 
namely: 
(1) The accused Henry Wesley, on March 29, 1974, in the 

Township of Sheddon in the District of Algoma, hunted 
deer. 

(2) That March 29, 1974, was during the closed season for 
deer hunting in the Township of Sheddon pursuant to 
the Game and Fish Act. 

(3) That the hunting took place on private property, not 
used “for settlement, mining, lumbering, trading or 
other purposes” and, secondly, hunting took place on a 
public highway, Highway 17 East and adjacent to Crown 
land. 

(4) That Henry Wesley is an Indian as defined by the 
Indian Act, R.S.C. 1970, c. 1-6, and in particular that 
Henry Wesley is a member of the Ojibway Indian Tribe 
and is a registered James Bay Treaty No. 9 Indian, from 
the Lake Constance Band. 

(5) That seizure of the vehicle and rifle of Henry Wesley 
was made on an Indian reserve as defined in the Indian 
Act. 

(6) That copies of both the Robinson Treaty (1850) and 
James Bay Treaty be filed. 

Counsel for the defendant further admitted each of the 
following as facts in evidence against the defendant: 
(1) That the Lake Constance Band Reserve is situated with- 

in that portion or tract of land in the Province of On- 
tario described in, and to which the James Bay Treaty — 
Treaty No. 9, in part, relates and said therein to contain 
90,000 square miles, more or less. 

(2) That the said Township of Sheddon is situate within 
the lands described in and to which the Robinson Treaty 
of 1850 relates. 

The Lake Constance Band Reserve is situated some 20 
miles east of Hearst, Ontario, and Hearst is said to be some 
200 to 300 miles “as the crow flies” north of the Township of 
Sheddon. 

At the conclusion of the oral submissions of counsel on the 
initial hearing of the appeal counsel requested that they be 
permitted to file supplementary submissions in writing and 
that I postpone the determination of the appeals until they 
were received and considered by me as submissions on the 
hearing of the appeals. 

The Court acceded to this request and directed that such 
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Indian by languages and cultural areas, Jenness concludes, 
at p. 12: 

This is the classification we shall adopt in this book, a classification 
based primarily on culture areas, which were themselves largely 
determined by the physiography of the country. But in discussing 
each culture area in turn, we shall find it most convenient to sub- 
divide according to cleavages of tribe and language, so that in the 
end we shall be adopting all three bases of classification. 

i.e., political, linguistic and cultural. 
Jenness then determined that there were four such cultural 

areas or groups, one of which he describes as the Migratory 
Tribes of the Eastern Woodlands which comprised, inter alia, 
the Algonkins between the Ottawa River and the St. Maurice 
and the Ojibwa of Northern Ontario. 

Of what he writes of the Ojibwa at pp. 277-83 that may 
be relevant to the determination of the said issue on this 
appeal may be summarized as follows: 
(1) They were the strongest nation in Canada and con- 

trolled all the northern shores of Lakes Huron and 
Superior from Georgian Bay to the edge of the prairies 
and at the Height of Land north of Lake Superior where 
the rivers begin to flow towards Hudson Bay they united 
with their near kinsmen, the Cree; 

(2) so numerous were they and so large a territory did they 
cover that they could be separated into four distinct 
groups or tribes, namely, the Ojibwa of the Lake Su- 
perior region, the Mississauga of Manitoulin Island and 
of the mainland around the Mississagi River, the 
Ottawa of the Georgian Bay region, and the Potawatomi 
on the west side of Lake Huron within the State of 
Michigan, some of whom moved across into Ontario in 
the 18th and 19th centuries; 

(3) each tribe was subdivided into numerous bands that 
possessed their own hunting territories and were politi- 
cally independent of one another, though closely con- 
nected by intermarriage; 

(4) the band was the real political unit with its own leader; 
(5) there was no chief for a whole tribe; 
(6) while they were not so completely dependent on game 

and fish as other Canadian tribes they were, neverthe- 
less, as keen hunters and as keen fishermen as other 
Indians, thereby causing them to be migratory, and, 

17) by the beginning of the 18th century the main body of 
the Ojibwa suddenly entered on a career of expansion 
provoked by the diminution of the beaver within their 
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domains as a result of which many Mississauga moved 
into the old territory of the Hurons between Lakes 
Huron and Erie; some of the Lake Superior Ojibwa 
occupied parts of Manitoba and some spread eastward 
along the north shore of Lake Huron into Georgian Bay 
where they still remain on the numerous reserves that 
the Government has set aside for their use. 

Of the term “tribe” Jenness states, at p. 121: 
We may admit at the outset that the term tribe, strictly speaking, 
is hardly applicable to the eastern and northern peoples of Canada; 
for the word implies a body of people who occupy a continuous ter- 
ritory, who possess the same customs, speak the same language, 
and act as a unit in matters of offence and defence. It implies, 
further, a clear political separation from neighbouring peoples, 
usually associated in turn with differences in customs and in lan- 
guage. 

and at p. 122: 
It is true that neighbouring bands differed little except in the 
possession of different hunting-grounds, and that they frequently 
joined together for mutual support, but the compositions of these 
united groups varied continually as a band coalesced with its 
kindred, now in one direction, now in another. 

Of “ownership” of the land they occupied and over which 
they hunted and fished, Jenness writes, at p. 124: 

“Real” property he had none, for the hunting territory and the 
fishing places belonged to the entire band, 2nd were as much the 
right of every member as the surrounding atmosphere. Members 
of other bands might use them temporarily, with the consent of 
the owner band, or they might seize them by force; but land could 
not be sold or alienated in any way. 

apd at p. 125: 
Natives living outside the tribe were enemies, real or potential, to 
be carefully avoided unless they encroached on the hunting terri- 
tories. Then it was the local band only that opposed the invasion, 
unless the menace became so serious that other bands voluntarily 
rallied to its aid. 

Having regard to the reputation of Diamond Jenness as 
an internationally known ethnologist and consequently as 
an authority on the Indians of Canada, I accept the state- 
ments he makes in his text, as above quoted and summarized, 
as facts of history. 

These findings do not differ materially from the evidence 
of Mr. Sauit as it relates thereto except as follows: 
(a) While Mr. Sauit could not definitely state what the 

westerly limits were of the lands occupied by the Ojibwa, 
Jenness states that they extended to the edge of the 
prairies; 
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(b) while Mr. Sault stated that the Ojibwa were known to 
travel and to hunt and fish over all of the territories 
occupied by them, Jenness concluded that each band had 
its own hunting and fishing grounds and that members 
of other Ojibwa bands might use them temporarily with 
the consent of the owner band, and 

(c) while Mr. Sault appeared to state that it was the abori- 
ginal right of any Indian to fish anywhere in Canada, 
Jenness concludes that a local band opposed the invasion 
upon their hunting and fishing grounds by natives 
living outside the tribe. 

Because of the significance of these differences as they re- 
late to the theory of the prosecutor and of the défendant, I 
reiterate my acceptance of Jenness’ statements. 

The right of Indians to hunt and fish for food on unoccu- 
pied Crown lands has always been recognized in Canada — 
in the early days as an incident of their “ownership” of the 
land, and later by the treaties by which the Indians gave up 
their ownership right, in these lands: per Johnson, J.A., in 
R. v. Sikyea, [1964] 2 C.C.C. 325 at pp. 327-8, 43 D.L.R. (2d) 
150 at p. 152, 43 C.R. 83, and affirmed by the Supreme Court 
of Canada in [1964] S.C.R. 642 at p. 646, [1965] 2 C.C.C. 
129 at p. 132, 50 D.L.R. (2d) 80 at p. 84, and by Hall, J., in 
Calder et al. v. A.-G. B.C., supra, at pp. 397-8 S.C.R., pp. 205- 
6 D.L.R. 

This right was affirmed and reserved unto them by the 
Royal Proclamation of 1763 which has been carried forward 
into s. 91(24) of the British North America Act, 1867, and 
later affirmed, assured and regulated by s. 88 of the Indian 
Act. See, generally, R. v. White and Bob (1965), 50 D.L.R. 
(2d) 613, 52 W.W.R. 193 (B.C.C.A.), and more particularly 
the judgment of Norris, J.A., starting at p. 625 et seq. 

Section 88 of the Indian Act provides: 
88. Subject to the terms of any treaty and any other Act of the 

Parliament of Canada, all laws of general application from time to 
time in force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws are 
inconsistent with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such laws make 
provision for any matter for which provision is made by or under 
this Act. 

Of this section Martland, J., speaking for the majority of 
the Court in R. v. Georye, [1966] S.C.R. 267 at p. 280, [1966] 
3 C.C.C. 137 at p. 150, 55 D.L.R. (2d) 386 at pp. 397-8 
(S.C.C.), said: 

I understand the object and intent of that section is to make 
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Indians, who are under the exclusive legislative jurisdiction of the 
Parliament of Canada, by virtue of s. 91(24) of the British North 
America Act, 1SC7, subject to provincial laws of general application. 

The application of provincial laws to Indians was, however, made 
subject to “the terms of any treaty and atiy other Act of the Parlia- 
?nent of Canada” (the italics are mine). In addition, provincial 
laws inconsistent with the Indian Act, or any order, rule, regulation 
or by-law made thereunder, or making provision for any matter 
for which provision is made under that Act, do not apply. 

In considering the right of an Indian as defined in s. 2(1) 
of the Indian Act to exercise his aboriginal right to hunt and 
to fish in any particular part of Canada, regard must be had 
to the particular tribe or band and to the particular terri- 
tory over which such right was reserved, affirmed, allowed 
or granted and to any conditions or restrictions that may 
have been imposed by the treaty in question: R. v. Syliboy 
(1928), 50 C.C.C. 389, [1929] 1 D.L.R. 307; R. v. Simon 
(1958), 124 C.C.C. 110, 43 M.P.R. 101 (N.B.C.A.); R. r. 
White and Bob, supra, affirmed by the Supreme Court of Can- 
ada, [1965] S.C.R. vi, 52 D.L.R. 48l7i; R. v. Discon and 
Baker (1968), 67 D.L.R. (2d) 619, 63 W.W.R. 485 (B.C.C.A.) ; 
R. v. Moses, supra; R. v. Francis, [1970] 3 C.C.C. 165, 10 
D.L.R. (3d) 189, 9 C.R.N.S. 249 (N.B.C.A.); Cahier v. A.-G. 
B.C., supra; R. v. Kruger and Manuel, supra (B.C. Co.Ct.); 
R. v. Derriksan (1974), 20 C.C.C. (2d) 157, 52 D.L.R. (3d) 
744, [1975] 1 W.W.R. 56 (B.C.S.C.) [affirmed 24 C.C.C. (2d) 
101, [1975] 4 W.W.R. 761]; R. v. Dennis and Dennis (1974), 
22 C.C.C. (2d) 152, 56 D.L.R. (3d) 379, 28 C.R.N.S. 268 
(B.C. Prov.Ct.); The Pas Merchants Ltd. v. The Queen 
(1975), 50 D.L.R. (3d) 154, [1974] 2 F.C. 376 (Fed.Ct.). 

In R. v. Syliboy, the defendant, who was the Grand Chief 
of the Mick Macks of Nova Scotia and an inhabitant of 
Cape Breton Island, was convicted under the Lands and 
Forests Act of Nova Scotia of a hunting offence committed 
on Cape Breton Island. He claimed that as an Indian he was 
not bound by the provisions of that Act as he had by treaty 
the right to hunt and trap at all times. 

The treaty in question was made with the Chief “of the 
Tribe of Mick Mack Indians Inhabiting the Eastern Coast of 
the said Province” (i.e., Nova Scotia proper) and thereafter 
reference was made to “the said Tribe of Indians” (i.e., the 
tribe inhabiting the eastern coast of Nova Scotia) who “shall 
not be hindered from but have free liberty to hunt and fish 
as usual” and it was made not only with the signatories 
thereto but “with their heirs, and the heirs of their heirs 
forever”. 
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For the defendant it was submitted that the Mick Mack 
Tribe throughout Nova Scotia, including Cape Breton Island, 
was one and indivisible; that the treaty was made with the 
tribe and that it was of general and not of local application. 

Of this submission Patterson, Acting Co.Ct.J., in upholding 
the conviction, said at p. 391 C.C.C., p. 309 D.L.R. : 

In the face of this evidence there can be no doubt, I think, that 
the Treaty relied upon was not made with the Mick Mack Tribe 
as a whole but with a small body of that tribe living’ in the eastern 
part of Nova Scotia proper, with headquarters in and about 
Shubenacadie, and that any benefits under it accrued only to that 
body and their heirs. The defendant being unable to show any 
connection, by descent or otherwise, with that body cannot claim 
any protection from it or any rights under it. 

The Court there held that the treaty did not extend to 
Cape Breton Indians and that by reason thereof they did not 
acquire any rights to hunt under the treaty contrary to the 
game laws of Nova Scotia. 

This decision was referred to, approved and followed in 
R. v. Simon in relation to another treaty. 

Of it the Court said, at pp. 114-5: 
There is nothing before us to indicate to what Nations the 

Indians concerned in the 1723 Treaty belonged nor to show that 
the Micmacs, or any particular tribe of them, were involved or 
that the band of Micmacs on the Big Cove Reservation, of which 
the appellant is a member, are natural descendants of any of the 
Eastern Indians with whom the Treaty was made. Likewise the 
record is completely devoid of evidence to show any connection, by 
blood or otherwise, between the appellant and his band and any of 
the Indian Tribes who, according to art. 1 of the 1752 Treaty, had 
lately at Halifax and the St. Johns River ratified the earlier 
Treaty. 

On the evidence the appellant has failed to show vested in him- 
self any right to any immunity that may have been contemplated 
by the Parliament of Canada when enacting s. 87 of the Indian Act. 
In consequence, it is unnecessary for us to attempt any definition 
of the privileges to which legislative countenance has been so given. 
The proviso found in the section invites elucidation. The task of 
determining its scope and effect is one which, in our respectful 
opinion, could fittingly be undertaken by the Executive Authority. 

In R. v. White and Bob the Court held that the Royal 
Proclamation of 1763 was a treaty within the meaning of 
s. 88 of the Indian Acti that it applied to Vancouver Island 
thereby confirming the aboriginal rights of the Indian to 
hunt and to fish on the Island and that such right could only 
be extinguished before Confederation by surrender to the 
British Crown and after Confederation by surrender to the 
Dominion Government, which the Indians in question had not 
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done and that by reason thereof the Indians on Vancouver 
Island could exercise their aboriginal rights. 

In Calder v. A.-G. B.C., the Supreme Court of Canada, 
because of a split decision, affirmed the decision of the 
British Columbia Court of Appeal in 13 D.L.R. (2d) 64, 74 
W.W.R. 481, which held that the Royal Proclamation of 1763 
did not apply to the lands historically occupied by the tribe 
in question in the absence of any subsequent treaty or federal 
legislation extending the benefits of the Proclamation to such 
tribe. 

R. v. Discon and Baker involved two members of the Band 
of the Squamish Indian Reserve situated in North Vancouver, 
B.C., who were found hunting on unoccupied, reforested bush 
land outside of an Indian reservation. 

It was there held that the Royal Proclamation of 1763 pre- 
served the hunting rights of “the several Nations or Tribes 
of Indians with whom We are connected, and who live under 
our Protection” and because the Squamish Indians did not 
come within this category at the date of the Proclamation 
and there was no reservation of aboriginal hunting rights 
in favour of the Squamish Indians in either a written treaty 
or a statute the two Indian hunters were bound by the 
gaming laws of the Province by virtue of s. 88 of the Indian 
Act. 

In concluding his iudgment Schultz, Co.Ct.J., said at 
p. 629 D.L.R., p. 496 W.W.R.: 

This judgment relates only to the appellants, who are Squamish 
Indians, and is not to be interpreted as declaratory of the legal 
status of members of other tribes of Indians in the province of 
British Columbia. 

In R. v. Moses the Court held that in the absence of federal 
legislation abrogating the hunting rights granted thereby, a 
registered member of a band covered by the Robinson Treaty 
of 1850 with the Lake Huron Ojibwa who was entitled to 
occupy the reserve established thereby for his band had the 
right to hunt on unoccupied Crown lands in territory covered 
by the treaty notwithstanding that he lived on another re- 
serve established by the treaty. 

Little, D.C.J., said at p. 317 O.R., pp. 359-60 C.C.C., p. 53 
D.L.R. : 

Furthermore, it matters not that Moses lives on another reserve. A 
member of one band may live on the reserve of another band pro- 
vided he has permission from those governing the reserve on 
which he lives. The word “occupied” in the first paragraph of the 
treaty has been treated as meaning “set aside for their use and 
benefit” and not necessarily physically occupied. 
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It is therefore clear from this evidence, and I so find, that 
Moses is a member of the Henvey Inlet Band; that he is one of 
the successors of the band headed by Chief Wagemake who signed 
the treaty; that the lands comprising the Henvey Inlet Reserve 
are those shown on ex. 6; that these are the lands “occupied” by 
this band as referred to in the treaty; and even though he does 
not live on the said reserve, Moses is one of those entitled to 
“occupy” it and he not only annually receives money under the 
provisions of the said treaty, but is also entitled to any other 
rights or benefits conferred on the members of his band by it. 

and at p. 322 O.R., p. 364 C.C.C., p. 58 D.L.R.: 
... I am satisfied from the authorities that it is only the Parlia- 
ment of Canada which has power to abrogate the privilege to hunt 
which the Indians retained under the Robinson Treaty. 

and further, at pp. 323-4 O.R., pp. 365-6 C.C.C., pp. 59-60 
D.L.R.: 

In the case at bar no derogating legislation has been enacted by 
the Parliament of Canada to restrict in any way the right of 
Indians entitled to the benefits under the Robinson Treaty from 
hunting moose at any time on unoccupied Crown lands. As a 
member of the Henvey Inlet Band, Moses still has his rights under 
the said treaty and has therefore satisfied the onus cast on him by 
said s. 81(a). He therefore did not commit an infraction of s. 38(1) 
of the Game and Fish Act, 1961-62. 

In R. v. Kruger and Manuel the defendants hunted food for 
sustenance on unoccupied Crown land which had been and 
still was the traditional hunting ground of the Penticton 
Indian Band in British Columbia, of which the defendants 
were members. 

The Court there held that the Royal Proclamation of 1763 
was applicable throughout British Columbia and because there 
never was a treaty between the Crown and the Penticton 
Indian Band nor, except for the Royal Proclamation of 1763, 
any statutory reservation of any aboriginal right and, of even 
more importance, no statutory extinguishment by federal 
enactment taking away the aboriginal right of Indians to 
hunt for sustenance on unoccupied Crown land, the right 
could not be affected by mere provincial legislation and that 
by virtue of s. 88 of the Indian Act the Royal Proclamation 
of 1763 was still in full force and effect in so far as the 
particular band was concerned. 

In R. v. Derriksan the-Court found that the Royal Procla- 
mation of 1763 has no application to the Indians therein 
involved or to the territory they occupy and that if they had 
aboriginal rights to hunt and fish for food in the territory 
occupied by them such rights had been wholly extinguished 
in the absence of any treaty affecting such Indians or their 
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territory and by reason thereof they were subject to the 
Fisheries Act of British Columbia. 

In R. v. Dennis and Dennis the Court had to first deter- 
mine whether or not the treaty in question applied to the 
defendants who were Indians under the Indian Act, for if 
it did it afforded a complete defence to them “as it reserves 
hunting rights to the Indians within the treaty area”: see 
p. 155 C.C.C., p. 382 D.L.R., p. 271 C.R.N.S. 

The Court found that the treaty in question legally affected 
only the signatories to the treaty and those whom they repre- 
sented and that it did not inure to the benefit of the de- 
fendants who were members of a band that was not a party 
to the treaty although they hunted within the treaty area. 

Of this, O’Connorr Prov.Co.J., said at p. 155 C.C.C., p. 382 
D.L.R., pp. 271-2 C.R.N.S.: 

A reading of the treaty makes it clear that only the signatories 
and those whom they represented are legally affected by its pro- 
visions. The treaty is similar to an agreement or contract. Neither 
the Tahltan Indian Band from Telegraph Creek nor its chief were 
parties to that treaty. The treaty is not a surrender of Indian 
rights by Indians not parties to it, and conversely does not purport 
to confer on such Indians the hunting rights set out in the treaty. 
The fact that the incident giving rise to the charge occurred within 
the treaty area does not afford the defendants with an answer to 
the charge. 

The second question to be decided is whether or not the defend- 
ants have an aboriginal or native interest or title to hunt for food 
on the lands in question. 

The Court then proceeded to consider whether or not the 
defendants had an aboriginal or native interest or title to hunt 
for food on the lands in question and after having found that 
they did and that such rights had not been extinguished by 
a federal enactment, the Court held that the Province could 
not extinguish or restrict native hunting rights and that s. 88 
of the Indian Act did not operate to make provincial legisla- 
tion in that regard applicable to the defendants. 

Of this the Court said, at pp. 155-6 C.C.C., p. 382 D.L.R., 
p. 272 C.R.N.S: 

In recent years there has been a great deal of judicial and aca- 
demic writing with respect to the question of the existence of 
aboriginal rights in the native people of Canada. I have carefully 
reviewed the authorities dealing with the question and am in agree- 
ment with, and adopt the reasoning of those Judges and authors 
who conclude that aboriginal rights do exist in the native people 
of Canada until they have either been surrendered or extinguished 
by Act of Parliament. 

See authorities and texts there referred to. 
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Of what such rights encompass, the Court said, at pp. 158-9 
C.C.C., pp. 385-6 D.L.R., p. 275 C.R.N.S.: 

In the many judgments and articles dealing with the question of 
aboriginal rights, there has been surprisingly little written on what 
these rights encompass. However, it dees appear certain that at the 
very least there is included the right of Indians to hunt for food 
for themselves and their dependants on unoccupied Crown lands. I, 
therefore, am able to conclude that in the present case that at the 
time the two defendants shot the moose, they were doing so in 
exercise of their aboriginal or native rights. 

This case appears to be an authority for the proposition 
that unless such aboriginal rights are extinguished or re- 
stricted by treaty or by federal enactment they may be en- 
joyed by any Indian as defined by s. 2(1) of the Indian Act 
over the treaty area in which he resides notwithstanding that 
such Indian is not a member of the band that was a party to 
the treaty. 

In The Pas Merchants Ltd. v. the Queen, Bastin, J., said, 
at p. 155 D.L.R., p. 378 F.C.: 

With respect to Treaty No. 5, this was an agreement between 
the Canadian Government and the Indian tribes in question. On 
the principle of privity such an agreement confers no rights and 
imposes no obligations arising under it on any person not a party 
to it. It follows that its interpretation and performance concern 
only the parties to it and the plaintiff has no status to enforce its 
provisions. 

The Robinson Treaty was made and entered in Sault Ste. 
Marie on September 9, 1850, with certain named Chiefs and 
certain named individuals who were described as 

. . . principal men of the Ojibewa Indians, inhabiting and claiming 
the Eastern and Northern Shores of Lake Huron, from Pene- 
tanguishine to Sault Ste. Marie, and thence to Batchewanaung 
Bay, on the Northern Shore of Lake Superior; together with the 
Islands in the said Lakes, opposite to the Shores thereof, and inland 
to the Height of Land which separates the Territory covered by 
the charter of the Honourable Hudson Bay Company from Canada; 
as well as all unconceded lands within the limits of Canada West 
to which they have any just claim .. . 

On their part 
. . . they the said Chiefs and Principal men, on behalf of their 
respective Tribes or Bands, do hereby fully, freely, and voluntarily 
surrender, cede, grant, and convey unto Her Majesty, her heirs 
and successors for ever, all their right, title and interest to, and 
in the whole of, the territory above described, save and except the 
reservations set forth in the schedule hereunto annexed; which 
reservations shall be held and occupied by the said Chiefs and their 
Tribes in common, for their own use and benefit. 

In return for this concession, “the said Chiefs, and their 
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Tribes” were allowed “the full and free privilege to hunt over 
the Territory now ceded by them, and to fish in the waters 
thereof, as they have heretofore been in the habit of doing; 
saving and excepting such portions of the said Territory as 
may from time to time be sold or leased to individuals or 
companies of individuals, and occupied by them with the 
consent of the Provincial Government”, i.e., the then Province 
of Canada. 

The following is to be particularly noted of the right that 
was allowed to such Indians to hunt and fish, namely: 
(1) that it is confined to “the said Chiefs and their Tribes”, 

and 
(2) that it is restricted to the territory ceded by them and to 

the waters thereof “save and except such portions there- 
of as may be sold or leased to individuals or companies 
of individuals, and occupied by them with the consent 
of the Provincial Government”. 

The James Bay Treaty — Treaty Xo. P, of 1905 was made 
between His Majesty the King and the Province of Ontario, 
of the one part, and “the Ojibeway, Cree and other Indians, 
inhabitants of the territory within the iimits hereinafter 
defined and described, by their chiefs, and headmen here- 
unto subscribed” of the other part. 

By it: 
. . . the said Indians do hereby cede, release, surrender and yield 
up to the government of the Dominion of Canada, for His Majesty 
the King and His successors for ever, all their rights, titles and 
privileges whatsoever, to the lands included within the following 
limits, that is to say: That portion or tract of land lying and being 
in the province of Ontario, bounded on the south by the Height of 
Land and the northern boundaries of the territory ceded by the 
Robinson-Superior Treaty of 1850, and the P.obinson-Huron Treaty 
of 1850, and bounded on the east and north by the boundaries of 
the said province of Ontario as defined by law, and on the west by 
a part of the eastern boundary of the territory ceded by the North- 
west Angle Treaty No. 3; the said land containing an area of 
ninety thousand square miles, more or less. 
And also, the said Indian rights, titles and privileges whatsoever 
to all other lands wherever situated in Ontario, Quebec, Manitoba, 
the District of Keewatin, or in any other portion of the Dominion 
of Canada. 
To have and to hold the same to His Majesty the King and His 
successors for ever. 

In return for such surrender: 
His Majesty the King hereby agrees with the said Indians that 
they shall have the right to pursue their usual vocations of hunting, 
trapping and fishing throughout the tract surrendered as hereto- 
fore described, subject to such regulations as may from time to 
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time be made by the government of the country, acting under the 
authority of His Majesty, and saving and excepting such tracts as 
may be required or taken up from time to time for settlement, 
mining, lumbering, trading or other purposes. 
And His Majesty the King hereby agrees and undertakes to day 
aside reserves for each band . . . the said reserves when confirmed 
shall be held and administered by His Majesty for the benefit of 
the Indians free of all claims, liens, or trusts by Ontario. 

The following is to be particularly noted of the right to 
hunt, trap and fish that was agreed to: 
(1) that it was so agreed with “the said Indians”, i.e., with 

“the Ojibeway, Cree and other Indians, inhabitants of 
the territory within the limits hereinafter defined and 
described”; 

(2) that the right so granted to such Indians extended 
“throughout the tract surrendered as heretofore de- 
scribed”, i.e., over the whole of the territories surrender- 
ed thereby; 

(3) that the tract surrendered thereby included an area of 
90,000 square miles more or less, as well as all other 
lands of the said Indians wherever situated in Ontario, 
Quebec, Manitoba, the District of Keewatin, or in any 
other portion of the Dominion of Canada; 

(4) that no reference is made therein to the Robinson- 
Superior Treaty of 1850 and the Robinson Huron Treaty 
of 1850 and the Northwest Angle Treaty of 1873 (Treaty 
No. 3) or to the lands surrendered thereby; 

(5) that the right so granted did not extend to “such tracts” 
of the tract so surrender'd thereby “as may be required 
or taken up from time to time for settlement, mining, 
lumbering, trading or other purposes”. 

Did the James Bay Treaty — Treaty No. 9 cover any' 
lands previously surrendered by the Robinson Treaties of 1850 
or by the Northwest Angle Treaty of 1873 as counsel for the 
defendant contends they did? 

Whatever other lands in Ontario or elsewhere in Canada 
the Indians of the James Bay Treaty — Treaty No. 9 laid 
claim to, which were also by them surrendered thereby, could 
only relate to such lands, wherever situated in Canada, as 
such Indians had not hitherto surrendered and their inclusion 
in the treaty was obviously intended to embrace, all of the 
lands to which such Indians lay claim as may have been 
excluded by previous treaties involving the Ojibwa, the Cree 
and other Indians who were parties to the James Bay Treaty 
— Treaty No. 9 with whom the Sovereign may have hitherto 
entered in a treaty of cessation. 
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That this is so is confirmed by the report of the Com- 
missioners dated November 6, 1905, to the Superintendent 
General of Indian Affairs when transmitting the James Bay 
Treaty to him in which they set out the need for the treaty 
which they negotiated on behalf of the Government of Canada. 
This report forms part of ex. 2. 

The reasons for the treaty are set out at the very beginning 
of the report, as follows: 

Since the treaties known as the Robinson Treaties were signed in 
the autumn of the year 1850, no cession of the Indian title to lands 
lying within the defined limits of the province of Ontario had been 
obtained. By these treaties the 0jibeway Indians gave up their right 
and title to a large tract of country lying between the Height of 
Land and Lakes Huron and Superior. In 1873, by the Northwest 
Angle Treaty (Treaty No. 3), the Saulteaux Indians ceded a large 
tract east of Manitoba, part of which now falls within the boun- 
daries of the province of Ontario. The first-rnentioned treaty was 
made by the old province of Canada, the second by the Dominion. 
Increasing settlement, activity in mining and railway construction 
in that large section of the province of Ontario north of the Height 
of Land and south of the Albany River rendered it advisable to 
extinguish the Indian title. The undersigned were, therefore, ap- 
pointed by Order of His Excellency in Council on June 29, 1905, as 
commissioners to negotiate a treaty with the Indians inhabiting 
the unceded tract. This comprised about 90,000 square miles of the 
provincial lands drained by the Albany and Moose river systems. 
When the question first came to be discussed, it was seen that it 
would be difficult to separate the Indians who came from their 
hunting grounds on both sides of the Albany river to trade at the 
posts of the Hudson’s Bay Company, and to treat only with that 
portion which came from the southern or Ontario side. As the 
cession of the Indian title in that portion of the Northwest Terri- 
tories which lies to the north of the Albany river would have to be 
consummated at no very distant date, it was thought advisable to 
make the negotiations with Indians whose hunting grounds were in 
Ontario serve as the occasion for dealing upon the same terms 
with all the Indians trading at Albany River posts, and to add to 
the community of interest which for trade purposes exists amongst 
these Indians a like responsibility for treaty obligations. We were, 
therefore, given power by Order of His Excellency in Council of 
July 6, 1905, to admit to treaty any Indian whose hunting grounds 
cover portions of the Northwest Territories lying between the 
Albany river, the district of Keewatin and Hudson bay, and to 
set aside reserves in that territory. 

It must be also remembered, as Jenness points out, that the 
Ojibway was the largest nation in Canada and so numerous 
were they that they could be separated into four groups or 
tribes and that they occupied all of that part of Ontario lying 
between the Height of Land and Lakes Huron and Superior 
which were ceded by the Robinson Treaties of 1850 and a 
large tract east of Manitoba, part of which now falls within 
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the boundaries of Ontario, which was surrendered by the 
Saulteaux Indians in 1873 by the Northwest Angle Treaty 
(Treaty No. 3). 

So general were the descriptions of the lands surrendered 
by these treaties as to make it inevitable that tracts or pockets 
of lands 'that were occupied by other Ojibway might easily 
have been excluded therefrom. 

Then, too, at the Height of Land the Ojibway united with 
their near kinsmen, the Cree, who occupied all of Northern 
Ontario and Northern Quebec from the Height of Land to 
James Bay and Hudson Bay as well as large parts of Mani- 
toba and Saskatchewan (see map of aboriginal population 
in Jenness, supra). 

Even Mr. Sault expressed some doubt as to the exact terri- 
tory that is covered by one or two of the earlier treaties with 
the Ojibway around Sault Ste. Marie and he was unable to 
say what were the westerly territorial limits in Canada of the 
Ojibway Nation. 

And of the number of treaties entered into by the Ojibway 
he testified that, in addition to the four major ones, there 
were others with “countless number of bands and land sur- 
renders which are overlapping”. 

Whatever land in Canada the Indians of the James Bay 
Treaty — Treaty No. 9 may have occupied at the time which 
had not previously'been surrendered by them were by them 
by that treaty surrendered and in respect of such lands 
they still enjoy such hunting and fishing rights as by that 
treaty were granted to them. 

Accordingly, I hold that as an Indian covered by the James 
Bay Treaty — Treaty No. 9, the defendant was not granted a 
right thereby to hunt in the Township of Sheddon in the Dis- 
trict of Algoma, or elsewhere in the territory covered by the 
Robinson Treaty of 1850 for the reason that by each of the 
said treaties the Indians thereto surrendered their aboriginal 
right to hunt and to fish over the lands respectively covered 
thereby and agreed to accept in return the right to hunt and 
to fish as by such treaties respectively granted to them in 
respect of the lands respectively covered thereby. 

The facts of this case and the law applicable thereto differ 
from the factual situation and the law applicable thereto ir. 
R. v. Moses, supra, and in R. v. Dennis and Dennis, supra. 

The defendant before me has failed to prove a right to 
hunt or to be in possession of game in the Township of 
Sheddon in the District of Algoma either as an aboriginal 
right or under the rights reserved or conferred in this re- 
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gard by the Robinson Treaty of 1850 or by the James Bay 
Treaty — Treaty No. 9 of 1905, or otherwise. 

The defendant hunted and killed two deer in the Town- 
ship of Sheddon and was later found in possession of their 
carcasses and was charged, convicted and fined $250 in 
respect of each. 

In this regard s. 84 of the Game and Fish Act provides: 
84. Where in a prosecution under this Act it appears in evidence 

that more than one offence of the same kind was committed at the 
same time or on the same day, the court shall in one conviction 
impose all the penalties at the same time. 

Further, it is by s. 25 of the Interpretation Act, R.S.O. 
1970, c. 225, provided: 

25. Where an act or omission constitutes an offence under two 
or more Acts, the offender, unless the contrary intention appears, is 
liable to be prosecuted and punished under either or any of those 
Acts, but is not liable to be punished twice for the same act or 
omission. 

Having regard to the facts of this case and to the provi- 
sions of s. 84 of the Game and Fish Act and giving the 
defendant the benefit of the doubt as to whether in law the 
provisions of s. 25 of the Interpretation Act apply to the 
facts herein, I do find the accused guilty only of one offence 
under s. 42(1) of the Game and Fish Act and I dismiss the 
other information thereunder as well as the information 
under s. 41 of that Act. 

Having found the defendant guilty on the grounds that I 
did there is no need to consider the issue raised on the 
appeal whether or not the hunting that took place on “private” 
property which was not used “for settlement, mining, lumber- 
ing, trading or other purposes” and the hunting that took 
place on the public highway adjacent to Crown lands consti- 
tuted hunting within or in contravention of the rights to 
hunt granted by the James Bay Treaty — Treaty No. 9. 

Suffice it only to make reference in this regard to R. v. 
Smith (1935), 64 C.C.C. 131, [1935] 3 D.L.R. 703, [1935] 
2 W.W.R. 433, in which it was held that the words “settle- 
ment”, “mining” and “lumbering” could not be grouped into 
any genus to which the ejusdem generis rule applies; that 
the words are not of the same genus as they describe a 
different use for which Crown lands may be required or 
taken up and therefore the words “or other purposes” must 
be given their plain and ordinary meaning and, when given 
such meaning, may very reasonably be taken to include lands 
required for the establishing of game preserves. See, also, R. 
v. Mirasty, [1942] 1 W.W.R. 343, to the same effect. 
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It only remains to determine the legality of the seizure 

effected pursuant to s. 16 of the Game and Fish Act on a re- 
serve of the rifle and the motor vehicle used by the defendant 
in the commission of the offence contrary to s. 2(1) of the 
Act. 

The defendant claims exemption from such seizure by 
virtue of s. 89(1) of the Indian Act, which provides: 

89(1) Subject to this Act, the real and personal property of an 
Indian or a band situated on a reserve is not subject to charge, 
pledge, mortgage, attachment, levy, seizure, distress or execution 
in favour or at the instance of any person other than an Indian. 

This section has to be read subject to the provisions of 
s. 88 of the Indian Act which makes Indians subject to all 
provincial laws of general application except in so far as they 
are inconsistent with the Act. 

By virtue of the combined effect of ss. 88 and 89 of the 
Indian Act it was held that an Indian judgment debtor is 
exempt from execution under the law of Ontario if he has 
no property or interests outside the reserve: Campbell v. 
Sandy, [1956] O.W.N. 441, 4 D.L.R. (2d) 754 (Kinnear, 
Co.Ct.J.). Nor is his immovable property on a reserve sub- 
ject to seizure in satisfaction of a judgment: Diaho v. Rice, 
[1942] Que. S.C. 418, and a Court cannot order an Indian 
judgment debtor to pay a sizable part of the wages he earned 
on a reserve to satisfy the judgment: Beaulieu v. Petitpas, 
[1959] Que. P.R. 86, although the wages he earns outside 
the 1’eserve are liable to attachment by garnishment: Geof- 
fries v. Williams (alias Well) (1958), 16 D.L.R. (2d) 157, 
26W.W.R. 323 (B.C.). 

The regulation of Indian reserves being under the ex- 
clusive jurisdiction of Dominion Parliament, a provincial 
game protection law is not effective, as regards such Indian 
reserve, to prohibit an Indian there resident from hunting, 
trapping and fishing on his own reserve: R. v. Jim (1915), 
26 C.C.C. 236, 22 B.C.R. 106 (B.C.S.C.) ; R. v. Rodgers (1923), 
40 C.C.C. 51, [1923] 3 D.L.R. 414, [1923] 2 W.W.R. 353 
(Man. C.A.). See, also, R. v. Morley (1931), 58 C.C.C. 166, 
[1932] 4 D.L.R. 483, [1932] W.W.R. 193 (B.C.C.A.), where 
the Court upheld the conviction of a white man for killing a 
pheasant on a reserve during a closed season contrary to 
the Game Act of the Province. 

Because s. 16 of the Game and Fish Act is inconsistent 
with s. 89(1) of the Indian Act it is inapplicable and unen- 
forceable in respect of any personal property “of an Indian 
or a band situated on a reserve”. 
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While in the circumstances of this case the rifle and the 
motor vehicle used by the defendant were liable to seizure 
pursuant to s. 16 of the Game and Fish Act when situated 
outside of a reserve, they were immune from seizure while 
situated on a reserve by virtue of s. 89(1) of the Indian Act, 
notwithstanding that they were used in the commission out- 
side of a reserve of an offence under the provincial Act. 
The seizure in these circumstances was illegal. 

In respect of the one conviction under s. 42(1) of the Act 
the defendant is by s. 90 thereof liable to a fine of not more 
than $1,000 and in the determination thereof the Court is 
required by s. 84 of the Act to impose a penalty for the 
commission by the defendant on the same day of the other 
offence under s. 42 ( 1 ) of the Act. 

It is by s. 11(1) of the Summary Convictions Act, R.S.O. 
1970, c. 450, provided that where a person is convicted of an 
offence for which a minimum punishment is not provided 
and he has not been previously convicted of any offence, the 
Court may, if it “thinks it expedient having regard to the 
age, character and antecedents of the offender and to the 
nature of the offence and to any extenuating circumstances, 
direct that he be released upon suspended sentence”. 

This defendant is 34 years of age and although married 
is living separate from his wife and it appears he is not con- 
tributing to her maintenance. He is presently employed by 
International Nickel in Sudbury where he lives and was living 
at the time of the commission of the offences in question. 

He intends to leave his present employment to join the 
police force of the Indian band on Walpole Island. It will be 
part of his duty as a member of that police force to enforce 
the game laws. 

The prosecutor not having made any reference to any pre- 
vious conviction of any offence I can only conclude that this 
defendant has no previous conviction for any offence either 
criminal or under any provincial enactment. 

He hunted and killed two deer, one of which carried one 
fawn and the other carried two, who were also killed as a 
result. 

The evidence given by this defendant at his trial before 
the summary conviction Court seems to indicate that he 
was aware of wrongdoing at the time of the hunting and 
shooting, but before this Court he maintains that he believed 
he had a right to hunt as a Treaty Indian notwithstanding 
the game laws of the Province. 

I am going to give the defendant the benefit of the doubt 
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in this regard and consider the sentence in the light of his 
belief that he had a right to hunt. I accept, also, his state- 
ment that he was not aware before shooting the deer that they 
were with fawn. If I could be satisfied that this was a de- 
liberate infraction by this defendant of the game laws of the 
Province, deliberate in the sense that he knew that he did 
not have a right as a treaty Indian to hunt and that it was 
against the game laws of the Province to do so, I would take 
a more serious view of the matter in so far as sentence is 
concerned than I propose to. 

To his credit is his decision to join the police force in 
question and to become a law enforcement officer and it was 
his right to test what he believed to be his right to hunt in the 
area in question, albeit he was mistaken, and to test it as he 
did on his appeal to this Court. 

In all of these circumstances the Court thinks it expedient, 
having regard to the age, character and antecedents of the 
defendant, to the nature of the offence and to the extenuat- 
ing circumstances, namely, his mistaken belief as to his 
right to hunt and to his statement in the evidence read by 
the Crown from the evidence on the trial that he was killing 
to give the meat to a needy Indian family, I direct that the 
defendant be released upon suspended sentence for a period of 
two years as provided for by s. 11(1) of the Summary Con- 
victions Act. 

Appeal allowed in part. 

REGINA v. CKOY LTD. 

Ontario High Court oj Justice, Reid, J. May 5, 1975. 

Statutes — Subordinate legislation — Validity of Regulation — Cana- 
dian Radio-Television Commission empowered to make Regulations 
necessary “for furtherance of its objects” — Objects of Commission 
including implementation of policy enunciated in Broadcasting Act — 
Question of whether Regulation implements policy proper for Court to 
decide and not exclusively for Commission — Regulation respecting 
conduct of telephone interviews by station only with person’s consent 
unrelated to policy as stated in Act — Regulation invalid — Broadcast- 
ing Act, R.S.C. 1970, c.'B-ll, ss. 16, 13, 3 — Radio (A.M.) Broadcasting 
Regulations, SOR/64-49, s. 5(1)(k). 

Broadcasting — Validity of Regulation respecting conduct of telephone 
interviews by station only with person’s consent — Canadian Radio- 
Television Commission empowered to make Regulations necessary “for 
furtherance of its objects” — “Objects” including implementation of 
policy enunciated in Broadcasting Act —■ Question of whether Regulation 
implements policy proper for Court to decide and not exclusively for 



REGINA V. WHITE AND BOB 481 

exists as law. The significant quality is that of capacity or 
incapacity, and for this there is no boundary. 

So the jurisdiction of the Court which entertained this 
lady’s application for a decree of nullity on April 28th, was 
confined to citing “a declaration as to what the state of affairs 
has been and is”. The Court had no jurisdiction to attach 
any further disability or prohibition to that state of affairs. 
Therefore when this lady went through the marriage ceremony 
with Rowbottom, she was restricted by neither incapacity or 
prohibition from contracting a valid marriage and that 
marriage is still in full force and effect. Her action for decree 
of nullity must therefore be dismissed. 

Petition dismissed. 

716 

REGINA v. WHITE AND BOB 

[50 D.L.R. (2d) 613] 

NOTE : An appeal 'from the above decision to the Supreme 
Court of Canada (Cartwright, Fauteux, Abbott, Martland, 
Judson, Ritchie and Hall, JJ.) was dismissed with costs on 
November 10, 1965. 

Mr. Justice Cartwright delivered the following oral judg- 
ment: 

“Mr. Berger, Mr. Sanders and Mr. Christie. We do not 
find it necessary to hear you. We are all of the opinion that 
the majority in the Court of Appeal were right in their con- 
clusion that the document, Exhibit 8, was a ‘treaty’ within 
the meaning of that term as used in s. 87 of the Indian Act 
[R.S.C. 1952, c. 149]. We therefore think that in the circum- 
stances of the case, the operation of s. 25 of the Game Act 
[R.S.B.C. I960, c. 160] was excluded by reason of the existence 
of that treaty. 

“The appeal is accordingly dismissed with cost3 through- 
out.” 

T. G. Bowen-Colthurst, Q.C., and A. W. Hobbs, for appel- 
lant. 

T. R. Berger and D. E. Sanders, for respondent. 
D. H. Christie, Q.C., for Attorney-General of Canada. 

31—52D.L.R. (2d) 
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REGINA v. WHITE AND BOB* 

British Columbia Court of Appeal, Davey, Sheppard, Norris, Lord 
and Sullivan, JJ.A. December 15, 1961. 

Indians — Alleged violation of provincial game laws — Right to assert 
“Treaty” hunting rights under Indian Act (Can.) — Hunting on un- 
occupied land outside a reserve on Vancouver Island. 

Game and fisheries — Treaty hunting rights of Indians on Vancouver 
Island — Preservation under Indian Act (Can.). 

The prohibitions of the Game Act, R.S.B.C. 1960, c. 160, against the 
hunting of game, e.g. deer, during the closed season (unless under per- 
mit) do not apply to native Indians, descendants of certain Nanaimo 
tribes, who hunt on unoccupied lands in an organized district, such lands 
not being within a reserve but being lands conveyed to the Hudson’s Bay 
Co. by ancestors in the tribes. The conveyance of surrender of the lands 
in 1854 is a “Treaty” within the meaning of that term in the context 
of the Indian Act, R.S.C. 1932, e. 149; and s. 87 of this Act, in making 
applicable to Indians in a Province all provincial laws of general appli- 
cation subject, inter alia, to “the terms of any treaty and any other 
Act of the Parliament of Canada”, qualifies the application of provincial 
legislation not only by Indian Treaties that create hunting rights but 
also any that confirm or except pre-existing rights already in being. 

Per Davey, J.A., Sullivan, J.A., concurring: Legislation that abrogates 
or abridges hunting rights reserved to Indians under the Treaties and 
agreements by which they sold their ancient territories to the Crown 
and to the Hudson’s Bay Co. for white settlement is legislation in rela- 
tion to Indians because it deals with rights peculiar to them. Such 
rights cannot be abrogated or abridged by provincial legislation alone 
which is of such general application as to include Indians. Only Parlia- 
ment can derogate from those rights, and it has, on the contrary, pre- 
served them by s. 87. 

Per Norris, J.A.: Aboriginal rights existed in favour of Indians from 
time immemorial and they became personal and usufructuary under 
the British Crown when it acquired a proprietary estate, by virtue of its 
sovereignty, over Vancouver Island. The right to hunt and fish on un- 
occupied lands was an aboriginal right confirmed by the Royal Procla- 
mation of 176S which applied to territories claimed by the British with 
the exception mentioned therein, and it applied to Vancouver Island by 
virtue of the claim of Sir Francis Drake in 1579 and subsequent British 
claims thereto. Vancouver Island was not within the exceptions in the 
Proclamation since it was not Hudson’s Bay Co. land in 1763. This 
right to hunt and fish, recognized by British and colonial governments 
before Confederation, could only be extinguished before Confederation by 
surrender to the British Crown and after Confederation by surrender 
to the Dominion Government. Dominion and Provincial Governments 
had recognized this right after Confederation and it had never been 
surrendered or extinguished. 

*Leave to appeal to the Supreme Court of Canada granted Anril 5, 
1965. 

>;A 
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Per Sheppard, J.A., Lord, J.A., concurring, dissenting: The Game 
Act is valid provincial legislation in so far as it applies to Indians not 
on a reserve and it is not ousted by s. 87 of the Indian Act since the 
conveyance or document of 1854 is not a “Treaty” within s. 87, either 
in form or in substance. In form, the parties were the Indians and 
the Hudson’s Bay Co. to which the Crown had granted its interests in 
Vancouver Island in 1849. In substance, the document was a deed of 
surrender by the Indians to the Hudson’s Bay Co., not creating any 
rights of hunting and fishing and not containing any grant of such 
rights or promise thereof from thé Crown. The assertion therein of 
such rights by the Indians as excepted from the surrender meant the 
exclusion thereof from the operative part of the document. A Treaty 
would include such rights within its operative part either by grant or 
by acknowledgment of their existence. No reliance could be placed on 
the Proclamation of 1763 since it did not apply to Vancouver Island 
which was unknown then to the Crown. 

[Proneiÿ v. The Queen, 3 D.L.R. (2d) 641, [1956] S.C.R. 618; St. 
Catherine’s Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 
46, 58 L.J.P.C. 54, apld; Johnson and Graham’s Lessee v. M’lntosh 
(1823), 8 Wheaton 543 (U.S.) ; Prince and Myron v. The Queen, 
[1964] 3 C.C.C. 2, [1964] S.C.R. 81, 46 W.W.R. 121, 41 C.R. 403; 
Ontario Mining Co. v. Seybold (1900), 31 O.R. 386; Dominion of Canada 
v. Province, of Ontario, [1910] A.C. 637; A.-G. Can. v. George, 45 D.L.R. 
(2d) 709, [1965] 2 C.C.C. 148, [1964] 2 O.R. 429; Secretary of State for 
India v. K. B. Sakaba (1859), 13 Moo. P.C. 22, 15 E.R. 9; A.-G. Can. v. 
Cain, A.-G. Can. v. Gilhula, [1906] A.C. 542; R. v. Robertson (1886), 
3 Man. R. 613; R. v. Hill (1907), 15 O.L.R. 406, refd to] 

Statutes — Interpretation — Judicial notice of facts of history — 
Right of Court to rely on own historical knowledge and research. 

Per Norris, J.A.: The Court is entitled in interpreting the meaning 
of a term in a statute to take judicial notice of the facts of history 
whether past or contemporaneous and is entitled to rely on its own 
historical knowledge and researches. 

[Monarch Steamship Co. v. Karlshamns Oljefabriker (A/B), [1949] 
A.C. 196; Read v. Bishop of Lincoln, [1892] A.C. 644, refd to] 

APPEAL by the Crown from an acquittal of certain Indians 
by Swencisky, Co.Ct.J., allowing an appeal from a conviction 
by L. Beevor-Potts, Esq., P.M., on a charge under the Game 
Act (B.C.). 

T. G. Boiuen-Colthurst, Q.C., and A. W. Hobhs, for appel- 
lant. 

T. R. Berger, for respondents. 

DAVEY, J.A. :—The Crown appeals from the respondents’ 
acquittal by Swencisky, Co.Ct.J., on their appeal to him from 
their summary conviction by L. Beevor-Potts, Esq., P.M., of 
having game, namely, the carcasses of six deer, in their pos- 
session during the closed season without having a valid and 
subsisting permit under the Game Act, contrary to the pro- 

tags S* 'vN- 
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visions of that Act. The Game Act is an Act of the Provincial 
Legislature, R.S.B.C. 1960, c. 160. 

The Crown concedes that if the respondents, who are native 
Indians, had a legal right to hunt for food for themselves 
and their families over the lands in question, they were law- 
fully in possession of the carcasses, no permit was required, 
and they were not guilty of the offence. 

Section 18 of the Game Act forbids any person to kill deer 
except in the open season, subject to certain specified excep- 
tions within which the respondents do not fall. They contend 
that an agreement (ex. 8) between their ancestors, members 
of the Saalequun tribe, and Governor Douglas, dated Decem- 
ber 23, 1854, for the sale of the land to the Hudson’s Bay 
Company, gave them the right to hunt for food over the land 
in question and, alternatively, that as native Indians they 
possess the aboriginal right to hunt for food over unoccupied 
land lying within their ancient tribal hunting grounds. 

For the purposes of this appeal it must be taken that the 
respondents are native Indians, members of the Saalequun 
tribe, and descendants of the members who signed ex. 8 ; that 
they killed the deer on unoccupied land comprised in the sale 
to the Hudson’s Bay *Co., and forming part of the ancient 
hunting grounds of the tribe, for the purpose of providing 
food for themselves and their families. 

It is common ground that ex. 8 must be taken to include 
the following clause appearing in all other transfers of 
Vancouver Island Indian land, which, for reasons that need 
not be mentioned, does not appear in this instrument: 

The condition of, or understanding of this sale, is this, that our 
village sites and enclosed fields, are to be Vent, for our OWT> n™ for 
the use of our children, and for those who may follow after us, and 
the lands shall be properly surveyed hereafter; it is understood 
however, that the land itself with these small exceptions, becomes 
the entire property of the white people forever, it is also understood 
that we are at liberty to hunt over the unoccupied lands, and to 
carry on our fisheries as formerly. 

The Crown does not deny that the respondents are., entitled 
to exercise and enjoy whatever rights or privileges there 
may be under ex. 8 until they have been effectively exting- 
guished. It does contend that ex. 8 conferred no hunting rights, 
and if it did, that these rights have been extinguished by 
s. 87 of the Indian Act, R.S.C. 1952, c. 149, first enacted in 
1951, which the Crown says extends in effect the general 
provisions of the Game Act to Indians. 

1 
I 
f 
I 

I 
I 

1 



720 

616 DOMINION LAW REPORTS 50 D.L.R. (2d) 

Section 87 reads as follows : 
87. Subject to the terms of any treaty and any other Act of the 

Parliament of Canada, all laws of general application from time to 
time in force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws are 
inconsistent with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such laws make 
provision for any matter for which provision is made by or under 
this Act. 

The Crown submits that ex. 8 does not fall within the pref- 
atory saving clause of s. 87 because : 
(1) Exhibit 8 did not create any hunting rights but merely 

recognized pre-existing privileges ; that the alleged hunt- 
ing rights were mere liberties which formed part of the 
aboriginal rights of the Indians over the soil, and that 
they existed when Vancouver Island became British 
territory, and continued until extinguished or abolished 
by valid legislation; that the saving clause refers only 
to rights created by Treaties. 

(2) That even if ex. 8 did create or recognize rights that 
could be the subject of a Treaty within the meaning of 
the saving clause, the document is not such a Treaty. 

The force of the first argument seems to depend upon the 
assumption that s. 87 should be read as if it were subject only 
to rights created by a Treaty; that would remove from the 
saving clause rights already in being and excepted from or 
confirmed by a Treaty. That argument fails to accord full 
meaning to the words, “subject to the terms of any treaty . . .” 
In my opinion an exception, reservation, or confirmation is as 
much a term of a Treaty as a grant, (I observe parenthetical- 
ly that a reservation may be a grant), and the operative 
words of the section will not extend general laws in force 
in any Province to Indians in derogation of rights so excepted, 
reserved or confirmed. 

Counsel for the Crown next submits that ex. 8 is not a 
Treaty. He contends that a Treaty within s. 87 is : 
(1) A document that on its face is so described or one that 

uses that word in the text, and, 
(2) deals with fundamental differences between the parties 

(quaere, political differences?) and not merely with pri- 
vate rights, such as in this case the sale of land, and, 

(3) a formal document in which the terms are set out with 
some degree of formality, and, 

(4) an agreement to which the Crown is a party, or which it 
has authorized one of the parties to make on its behalf. 
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Counsel submits that ex. 8 meets none of these require- 
ments. 

It is unnecessary to venture any extended definition of 
the word “Treaty” in this context, but it can be safely said 
that it does not mean an “executive act establishing relation- 
ships between what are recognized as two or more independ- 
ent states acting in sovereign capacities . . per Rand, J., 
in Francis v. Th-e Queen, 3 D.L.R. (2d) 641 at p. 647, [1956] I 
S.C.R. 618. It is also clear in my opinion that the word is not 
used in its widest sense as including agreements between in- 
dividuals dealing with their private and personal affairs. Its 
meaning lies between those extremes. Counsel for the Crown 
submits on the authority of Kellock, J., in Francis v. The 
Queen, supra, at p. 652 D.L.R., that the word means only those 
Treaties referred to in other sections of the Act, i.e., ss. 11(6), 
15(1) (6), 18(1), 71, 89(1) (6), and 112(4) [repealed 1960-61, 
c. 9, s. 1]. Taking the learned Judge’s remarks in their con- 
text, I do not understand him to mean that s. 87 refers only 
to those Treaties, but that it means Treaties of that type, as 
opposed to solemn conventions between states, such as the 
Jay Treaty, which was relied upon by Francis in that case. 

In considering whether ex. 8 is a Treaty within the mean- 
ing of s. 87, regard ought to be paid to the history of our 
country: its original occupation and settlement; the fact 
that the Hudson’s Bay-Co. was the proprietor, and to use a 
feudal term contained in its charters, the Lord of the lands 
in the Northwest Territories and Vancouver Island; and, the 
part that company played in the settlement and development 
of this country. In the Charter granting Vancouver Island to 
the Hudson’s Bay Co., it was charged with the settlement 
and colonization of that Island. That was clearly part of the 
Imperial policy to head off American settlement of and claims 
to the territory. In that sense the Hudson’s Bay Co. was an 
instrument of Imperial policy. It was also the long standing 
policy of the Imperial government and of the Hudson’s Bay 
Co. that the Crown or the company should buy from the In- 
dians their land for settlement by white colonists. In pur- 
suance of that policy many agreements, some very formal, 
others informal, were made with various bands and tribes 
of Indians for the purchase of their lands. These agreements 
frequently conferred upon the grantors hunting rights over 
the unoccupied lands so sold. Considering the relationship be- 
tween the Crown and the Hudson’s Bay Co. in the coloniza- 
tion of this country, and the Imperial and corporate policies 
reflected in those agreements, I cannot regard ex. 8 as a 

I 
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mere agreement for the sale of land made between a private 
vendor and a private purchaser. In view of the notoriety of 
these facts, I entertain no doubt that Parliament intended 
the word “Treaty” in s. 87 to include all such agreements, 
and to except their provisions from the operative part of the 
section. That being so, s. 87 does not extend the general 
provisions of the Gajne Act to the respondents in the exer- 
cise of their hunting rights under ex. 8 over the lands in 
question. 

We have been referred to no other Act of Parliament or 
the Colonial Legislature that would have the effect of abro- 
gating or curtailing the respondents’ rights under ex. 8, and 
the only provincial legislation that might do so is the Game 
Act itself. 

Sections 8 [rep. & sub. 1961, c. 21, s. 3] and 15 [rep. & 
sub. 1961, c. 21, s. 6] of the Game Act specifically exempt In- 
dians from the operation of certain provisions of the Act, and 
from that I think it clear that the other provisions are intend- 
ed to be of general application and to include Indians. If 
these general sections are sufficiently clear to show an inten- 

: tion to abrogate or qualify the contractual rights of hunting 
j notoriously reserved to Indians by agreements such as 

j ex 8, they would, "In my opinion, fail in that purpose be- 
' cause that would be legislation in relation to Ir.-iians that 

falls within Parliament’s exclusive legislative authority un- 
der s. 91(24) of the B.N.A. Act, and also because that 
would conflict with s. 87 of the Indian Act passed under 
that authority. Legislation that abrogates or abridges the 
hunting rights reserved to Indians under the treaties and 
agreements by which they sold their ancient territories to~ 
the Crown and to the Hudson’s Bay Company for white settle- 
ment is, in my respectful opinion, legislation in relation to 
Indians because it deals with rights peculiar to them. Lord 
Watson’s judgment in St. Catherine’s Milling & Lumber Co. 
v. The Queen (1888), 58 L.J.P.C. 54, if any authority is need- 
ed, makes that clear. At p. 60 he observed that the plain pol- 
icy of the B.N.A. Act is to vest legislative control over Indian 
affairs generally in one central authority. On the same page 
he spoke of Parliament'S- exclusive power to regulate the 
Indians’ privilege of hunting and fishing. In my opinion, 
their peculiar rights of hunting and fishing over their ancient 
hunting grounds arising under agreements by which they 
collectively sold their ancient lands are Indian affairs over 
which Parliament has exclusive legislative authority, and 
only Parliament can derogate from those rights. 

- - - - 
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In the result, the right of the respondents to hunt over the 
lands in question reserved to them by ex. 8 are preserved by 
s. 87. and remain unimpaired by the Game Act, and it fol- 
lows that the respondents were rightfully in possession of 
the carcasses. It becomes unnecessary to consider other 
aspects of a far-reaching argument addressed to us by the 
respondents’ counsel. 

I would dismiss the appeal. 

SHEPPARD, J.A. (dissenting) :—This appeal is by the Crown 
from the acquittal of Swencisky, Ct.Ct.J., from the charge 
that the accused on July 7, 1963, by Old Nanaimo Lake Road, 
B.C., did have possession of six deer more than nine days 
after the close of the open season, contrary to the Game Act, 
R.S.B.C. 1960, c. 160, s. 25 as re-enacted by 1961, c. 21, s. 10. 

The accused, who are native Indians, admitted that they 
had shot the deer on the western slope of Mount Benson 
near Nanaimo, which was found not to be on a reserve but in 
an organized district. The facts are not in dispute. The sole 
defence is that the accused Indians have a right to hunt para- 
mount to the prohibitions of the provincial Gaine Act. 

The accused were tried before L. Beevor-Potts, Esq., Mag- 
istrate, Nanaimo, were convicted and fined. They thereupon 
appealed to Swencisky, Co.Ct.J., who, after trial, held: 

Briefly, to summarize the effect of my judgment, I hold that the 
document filed as ex. 8, though not signed by Governor Douglas in 
his capacity as Governor, is, nevertheless, a Treaty and, as a 
result, the two accused are entitled to the benefit of the exception 
contained in s. 87, of the Indian Act. 

I also hold that the aboriginal right of the Nanaimo Indian 
tribes to hunt on unoccupied land, which was confirmed to them 
by the Proclamation of 1763, has never been abrogated or ex- 
tinguished and is still in full force and effect. 

and acquitted the accused. From that acquittal the Crown has 
appealed. Under the Summary Convictions Act, R.S.B.C. 
1960, c. 373, the Crown is limited to a point of law and there- 
fore accepts the finding of the learned Judge that the accused 
Indians are descendants of the band who were parties to the 
alleged “Treaty” (ex. 8) but contends that the accused In- 
dians not then hunting on the reserve are within the pro- 
hibition contained in s. 25 of the Game Act. On the other hand, 
the accused contend that their rights of hunting are created 
or at least confirmed by the Royal Proclamation of 1763 
(found in R.S.C. 1952, vol. 6, p. 6127) in the following part 
thereof [p. 6130] : 
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And whereas it is just and reasonable, and essential to our In- 
terest, and the security of our Colonies, that the several Nations or 
Tribes of Indians with whom We are connected, and who live under 
our Protection, should not be molested or disturbed in the Possession 
of such Parts of Our Dominions and Territories as, not having been 
ceded to or purchased by Us, are reserved to them or any of them, 
as their Hunting Grounds — We do therefore, with the Advice of 
our Privy Council, declare it to be our Royal Will and Pleasure, 
that no Governor or Commander in Chief in any of our Colonies of 
Quebec, East Florida, or West Florida, do presume, upon any Pre- 
tence whatever, to grant Warrants of Survey, or pass any Patents 
for Lands beyond the Bounds of their respective Governments, as 
described in their Commissions; as also that no Governor or Com- 
mander in Chief in any of our ulher Colonies or Plantations in 
America do presume for the present, and until our further Pleasure 
be Known, to grant Warrants of Survey, or pass Patents for any 
Lands beyond the Heads of Sources of any of the Rivers which 
fall -■ > the Atlantic Ocean from the West and North West, or 
upon any Lands whatever, which, not having been ceded to or 
purchased by Us as aforesaid, are reserved to the said Indians, or 
any of them. 

And We do further declare it to be Our Royal Will and Pleasure, 
for the present as aforesaid, to reserve under our Sovereignty, Pro- 
tection, and Dominion, for the use of the said Indians, all the Lands 
and Territories not included within the Limits of Our Said Three 
New Governments, or within the Limits of the Territory granted 
to the Hudson’s Bay Company, as also all the Lands and Territories 
lying to the Westward of the Sources of the Rivers which fall into 
the Sea from the West and North West as aforesaid. 

and that the Proclamation has the effect of legislation and 
creates a right superior to the Game Act. 

The Proclamation of 1763 does not apply to Vancouver 
Island. In that Proclamation the Crown states that it is con- 
cerned with the “Tribes of Indians with whom We are con- 
nected, and who live under our Protection”, and with the 
lands which are “reserved to the said Indians, or any of them”. 
The bands of Indians on Vancouver Island in 1763 were not 
“Tribes of Indians with whom We are connected, and who 
live under our Protection”, and therefore the Proclamation 
of 1763 did not apply to the accused Indians for the follow- 
ing reasons : 

First, in 1763 Vancouver Island and the bands of Indians 
thereon were unknown to the Crown. In 1778 Captain Cook 
landed at Nootka, which was a separate island. In 1792 Cap- 
tain Vancouver circumnavigated Vancouver Island and formed 
the settlement at Friendly Cove, Vancouver Island, so that 
in 1763, the date of the Proclamation, Vancouver Island had 
not been discovered by any subject of the Crown and until 
such discovery the Crown could not have been aware that there 
was such an island or that it was inhabited by Indians. 

mi 



REGINA V. WHITE AND BOB (Sheppard, J.A.) 621 

Secondly, the Proclamation refers to lands to the west used 
by “said Indians”, and therefore to lands used by Indians 
with whom the Crown was then connected or who lived under 
the Crown’s protection. In 1763 that would not relate to Van- 
couver Island or the Indian bands thereon. 

Thirdly, in 1763, the date of the Proclamation, the Crown 
had no lands in Vancouver Island to which the Proclamation 
could apply as lands “reserved to the said Indians, or any of 
them”. 

The Proclamation dealing with Indian rights was considered 
in St. Catherine’s Milling & Lumber Co. v. The Queen 
(1888), 14 App. Cas. 46, where Lord Watson said at pp. 54 
and 58: 

. . . the tenure of the Indians was a personal and usufructuary 
right, dependent upon the good will of the Sovereign. . . . The 
Crown has all along had a present proprietary estate in the land, 
upon which the Indian title was a mere burden. 

As the Proclamation deals with Crown lands on which such 
Indian rights are a burden, it could not have application to 
the lands of Vancouver Island in respect of which the Crown 
in 1763 asserted no “present proprietary estate”. 

The accused Indians also contend that the document (ex. 8) 
is a treaty within s. 87-of the Indian Act, R.S.C. 1952, c. 149, 
and that therefore all the laws of the Province, including the 
Game Act, are subject to the provisions of such treaty by 
reason that s. 87 comes within one of the enumerated classes 
of subjects in s. 91 of the B.N.A. Act, viz., s. 91 (24), and the 
Provincial Legislature is “thereby overborne”: Dobie v. 
Temporalities Board (1882), 7 App. Cas. 136, Lord Watson 
at p. 149. It is therefore necessary to consider whether, as 
the accused contend, the document (ex. 8) is a Treaty within 
s. 87 of the Indian Act ; that is, whether it is a Treaty at all 
and if so, whether a Treaty within s. 87. 

On January 13, 1849, the Crown did grant to the Hudson’s 
Bay Co. the lands of Vancouver Island and provide for the 
government thereof by Governor and Legislative Council, 
and later on July 16, 1849, appointed Blanshard and on May 
16, 1851, appointed Douglas as successive Governors. Dur- 
ing the time material, Douglas was the Factor of the Hud- 
son’s Bay Co. and Governor of Vancouver Island. The learned 
trial Judge has found: “ . . . that a number of documents 
were signed by the members of various Tribes of Indians on 
Vancouver Island surrendering the lands occupied by them 
as follows . . .” then follow a recital of 14 agreements —ten 
from August 29, 1850 to February 8, 1851, when Blanshard 
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was Governor and four from February 6, 1852 to (Decem- 
ber 23rd) 1854, when Douglas was Governor. The learned 
trial Judge further held: 

„Blanshard was Governor when the first 10 agreements were signed 
between the Hudson’s Bay Co., and various Indian Tribes on Van- 
couver Island, but he did not sign any of them so far as any docu- 
ments filed in Com,, as exiiiuiis uisclose. 

and that Douglas “ . . . was never specifically deputized . . . 
to enter into a treaty with the Indians of Vancouver 
Island . . The practice was to pay the Indians the purchase 
price against their signature by mark on blank paper to be 
filled in later as a deed. In 1854 the Saalequun tribe so sur- 
rendered their lands on Commercial Inlet, 12 miles up the 
Nanaimo River. For that surrender no deed was made up 
but the signatures or marks were obtained on blank paper 
against payment (ex. 8). Had the deed been completed it 

d have been substantially in the following form (ex. 8) : 
Know All men that we the Chiefs and people of the . . . Tribe who 

have signed our names and made our marks to this deed, on the 
. . . day of ... do consent to surrender entirely and forever, to 
James Douglas the Agent of the Hudsons Bay Company, in Van- 
couver Island that is to say for the Governor, Deputy Governor and 
Committee of the same, the whole of the lands situate and lying 
between . . . 

The condition of, or understanding of this sale, is this, that our 
village sites and enclosed fields, are to be kept for our own use, for 
the use of our children, and for those who may follow after us, and 
the lands shall be proper:, surveyed hereafter; it is understood 
however, that the land its ' with these small exceptions, becomes 
the entire property of the xhite people forever, it is also under- 
stood that we are at liberty to hunt over the unoccupied lands, and 
to carry on our fisheries as formerly. We have received as pay- 
ment . . . 

The accused contend that this arrangement was acted on 
throughout and therefore is binding, although the deed has 
not been drawn, and that the agreement so read is a Treaty 
between the band and Governor Douglas as the Governor 
of Vancouver Island and representing the Crown, whereby 
the Crown granted to the Indians the right “to hunt over the 
unoccupied lands, and to carry on our fisheries as formerly”. 
That contention is not sound. Exhibit 8 is neither in form nor 
in substance a Treaty. 

The parties to a Treaty would necessarily be the Crown 
or an authorized official and the Indians, but the parties to 
this transaction are the Hudson’s Bay Co. and the Indians; 
the parties thereto are named as follows: for the Indians, 
the Chiefs and people; and for the other party, James Doug- 
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las, the Agent of the Hudson’s Bay Co. on Vancouver Island. 
Further, the signatures and witnesses are officials of the 
Hudson’s Bay Co. — Charles Edward Stuart, Richard Gollidge 
and George Robson, Manager at the Nanaimo office. It is also 
signed “James Douglas, Governor, Vancouver Island”, al- 
though he was then the Factor and is described in the docu- 
ment as the Agent of the Hudson’s Bay Co. 

The Hudson’s Bay Co. had the essential interest of entering 
into the document (ex. 8) with the Indians. Any rights of the 
Indians would be a cloud on the title of the Hudson’s Bay 
Co. as the Crown had previously conveyed its title to the 
lands of Vancouver Island. 

On January 13, 1849 (ex. 6) the Crown had granted to 
the Hudson’s Bay Co. the lands of Vancouver Island, and the 
interest of the Crown in those lands had therefore ceased 
until the time of the subsequent conveyance by the Hudson's 
Bay Co. On April 3, 1867, the Hudson’s Bay Co. uiu reconvey 
to the Crown (ex. 7). Hence the acquisition of these lands 
from the Indians originated in the policy of the Hudson’s 
Bay Co., not in any instructions from the Crown. It was after- 
wards that the Hudson’s _Bay Co. asked to be reimbursed for 
obtaining such surrender (Petition of March 25, 1861, ex. 11), 
and while the company held the grant of land it was to their 
interest to obtain these settlements for their trading posts. 

If the document (ex. 8) were a Treaty it would include a 
grant of rights or a promise of such rights from the Crown 
but in substance the document is a deed of surrender being 
granted by the Indians to the Hudson’s Bay Co. The rights of 
hunting and fishing are not created by the document (ex. 8) 
nor granted by the Crown as in the case of a Treaty, but are 
asserted by the Indians as rights which they retain and are 
therefore excepted from the surrender which they are then 
making to the Hudson’s Bay Co. In short, the document 
(ex. 8) excludes such alleged rights from the operative part; 
a Treaty as contended would include such rights within the 
operative part, either by grant or acknowledgment of.jtheir 
existence. 

It therefore follows that the document (ex. 8) is not a 
Treaty and is therefore not within s. 87 of the Indian Act 
and does not contain rights created by the Parliament of 
Canada by s. 87. As the Indians have not a Treaty within 
s. 87 of the Indian Act, there remains the question whether 
or not the Game Act is within the legislative jurisdiction of 
the Province and applicable to Indians not on their reserve. 
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In St. Catherine’s Milling & Lumber Co. v. The Queen, 
supra, Lord Watson, in describing such rights under the Proc- 
lamation of 1763, said [p. 54] that the aboriginal rights of 
hunting were “personal and usufructuary . . . dependent upon 
the good will of the Sovereign”, and Sir William Blackstone 
in his Commentaries on the Laws of England, vol. 2, c. 26, 
p. 403 said : 

4. With regard likewise to animals ferae naturae, all mankind 
had by the original grant of the creator a right to pursue and take 
any fowl or insect of the air, any fish or inhabitant of the waters, 
and any beast or reptile of the field: and this natural right still 
continues in every individual, unless where it is restrained by the 
civil laws of the country. And when a man has once so seized them, 
they become while living his qualified property, or if dead, are 
absolutely his own . . . 

Such rights would therefore appear to come within the B.N.A. 
Act, s. 92(13), Property and Civil Rights in the Province, 
and head (16), Generally all Matters of a merely local or 
private Nature in the Province, and therefore within the 
legislative jurisdiction of the Province. 

In R. v. Robertson (1886), 3 Man. R. 613, the provincial 
enactment prohibiting any person having deer in his posses- 
sion during the closed season, was held infra vires of the 
Manitoba Legislature as coming within the B.N.A. Act, 
s. 92(13) and (16), and applicable to the accused Indian 
not on his reserve. R. v. Paling, [1946] 3 D.L.R. 54, 85 C.C.C. 
289, 54 Man. R. 43, [1946] 2 W.W.R. 49, applied R. v. Rob- 
ertson, supra, and held that the provincial enactment pro- 
hibiting an Indian hunting not on the reserve wild ducks from 
sunset Saturday to sunrise Monday was valid. 

In R. v. Hill (1907), 15 O.L.R. 406, the accused was held 
properly convicted under a provincial enactment for practis- 
ing not on the reserve medicine for hire. Osler, J.A., at p. 410 
said: 

I am, however, of opinion that the question submitted by the 
magistrate should be answered in the affirmative, and that the de- 
fendant was rightly convicted. 

The Indian Act does not profess to deal with all the rights and 
obligations of an Indian. Nothing forbids him to acquire real and 
personal property outside of a reserve or special reserve, or to dis- 
pose of it, inter vivos at all events, as freely as persons who are 
not Indians. 

In conclusion, the section of the Game Act here in ques- 
tion is within the legislative jurisdiction of the Province and 
is here applicable to the accused Indians not on their reserve ; 
therefore the appeal should be allowed and the conviction of 
the Magistrate affirmed. 
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NORRIS, J.A. :—This is an appeal by the Crown from a 
judgment of Swencisky, Co.Ct.J., allowing an appeal by the 
accused, respondents on this appeal, from a conviction by 
L. Beevor-Potts, a Magistrate, upon a charge of having in 
their possession game, to wit, the carcasses of 6 deer dur- 
ing the closed season without being authorized to do so by 
a valid and subsisting permit under the Game Act contrary 
to the provisions of that Act. 

The facts on which the charge w’as founded are not in dis- 
pute. The accused were found on the Old Nanaimo Lake 
Road on Vancouver Island, British Columbia, in possession 
of the carcasses shot on the west slope of Mount Benson near 
Nanaimo, as food for the accused and their families. It is 
common ground that the place where the deer were killed 
and where the accused were found in possession of the 
carcasses is not in an unorganized district as defined in the 
regulations under the Game Act, but that the west side of 
Mount Benson falls within the definition of “unoccupied 
lands” referred to in the condition contained in a convey- 
ance (ex. 8) of the land to the Hudson’s Bay Co. from the 
predecessors of the two accused in the tribe or band to which 
the accused belong ana' from whom they are descended and 
that these lands formed part of the ancient hunting grounds 
of the tribe or band. This conveyance (ex. 8) and its con- 
dition are of great importance in this appeal. 

The foregoing facts being accepted, the Crown concedes 
that if the respondents who are native Indians are not with- 
in the prohibition contained in the Game Act of British Co- 
lumbia they were lawfully in possession of the carcasses and 
were not guilty of the offence. 

It is agreed by the parties that a number of conveyances 
of land from Indians on Vancouver Island to the Hudson’s 
Bay Co. executed within a year or so of the execution of 
ex. 8 contained the following condition : 

The condition of, or understanding of this sale, is this, that our 
village sites and enclosed fields, are to be kept for our own use, for 
the use of our children, and for those who may follow after us, and 
the lands shall be properly surveyed hereafter; it is understood 
however, that the land itself with these small exceptions, becomes 
the entire property of the white people forever, it is also under- 
stood that we are at liberty to hunt over the unoccupied lands, and 
to carry on our fisheries as formerly. 

and that such condition is, on the evidence, to be taken as 
contained in ex. 8. Exhibit 8 was executed by some 159 In- 
dian Chiefs and heads of families of the bands comprising the 
Nanaimo tribe of Indians, each of whom executed the docu- 
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ments by affixing his mark. The attestation clause is as fol- 
lows: 

or 

Done at Fort Nanaimo/ Colvile Town 
° December 

this 23rd day of September in the 
year of our Lord 1854 in presence of us 
who in the presence of each other, 
have hereunder affixed our names. 

Charles Edward Stuart Hudson’s Bay Compy. i charge of 
Fort Nanaimo 

Richard Golledge Hudson’s Bay Compys Service 
George Robinson — Manager of the Nanaimo .... 
James Douglas Governor Vancouver Island 

(corrections and abbreviations as 
contained in the original document) 

The consideration for the conveyance was 636 white blan- 
kets, 12 blue blankets, 20 inferior blankets. From the exhibit 
and the evidence it appears that the blankets were not di- 
vided equally among those who executed ex. 8, but that the 
Chiefs and a few other Indians received “enhanced” consider- 
ation in the way of extra blankets. Apart from this, the con- 
sideration was roughly 3 blankets to each Indian. 

The evidence is that at the time ex. 8 was executed the 
tribal territory of these tribes included what is now the Old 
Nanaimo Lakes Road referred to in the information and the 
west slope of Mount Benson which is in the same general 
area. 

The learned County Court Judge delivered an exhaustive 
judgment allowing the appeals by the accused and quashing 
the convictions. He summarized his findings as follows : 

Briefly, to summarize the effect of my judgment, I hold that the 
document filed as ex. 8, though not signed by Governor Douglas in 
his capacity as Governor, is, nevertheless, a Treaty and, as a result, 
the two accused are entitled to the benefit of the exception con- 
tained in s. 87, of the Indian Act. 

I also hold that the aboriginal right of the Nanaimo Indian tribes 
to hunt on unoccupied land, which was confirmed to them by the 
Proclamation of 1763, has never been abrogated or extinguished 
and is still in full force and effect. 

The argument of counsel for the Crown appellant was 
made under the following heads : 
1. That ex. 8 is not a treaty within the meaning of s. 87 of 

the Indian Act and therefore the provisions of that sec- 
tion make the provisions of the Game Act of British Co- 
lumbia applicable to the respondents because : 
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(a) it is reasonable to suggest that any document which 
is a Treaty within s. 87 would show on its face that it 
is a treaty within the section; 

(b) a Treaty involves something more fundamental than 
a sale and purchase, viz., a basic difference between 
the parties; 

(c) a treaty is a formal document in which the terms are 
set out with a considerable degree of formality ; 

(d) the word “treaty” in s. 87 refers to a political agree- 
ment to which the Crown must be a party or at the 
very least it must be an agreement made pursuant 
to authority conferred by the Crown on one party to 
the agreement. 

2. In any event, ex. 8 did not confer hunting rights — the 
rights being rights reserved and not conferred — s. 87 
does not refer to rights acknowledged and only to rights 
conferred by a treaty. 

3. That as to the effect of the Royal Proclamation of 1763 : 
(a) This Proclamation has never had any application 

whatsoever to the Indians on Vancouver Island. 
(b) If this Proclamation did ever apply to Vancouver Is- 

land, such application was excluded in 1849 by the 
Crown grant of Vancouver Island to the Hudson's 
Bay Company (ex. 6). 

(c) In any event, any hunting rights conferred on any 
Indians on Vancouver Island had on July 7, 1963, 
the date of the alleged offence, been extinguished by 
legislation, such legislation being colonial and pro- 
vincial legislation relating to game and the combined 
effect of s. 87 of the Indian Act and the B.C. Game 
Act. 

4. As to aboriginal hunting rights these had been by July 7, 
1963, the date of the alleged offence, extinguished by co- 
lonial and provincial legislation and the combined effect 
of s. 87 of the Indian Act and the British Columbia Game 
Act. 
The submission of counsel for the respondents was as 

follows : 
A. The Game Act, properly construed, does not apply to the Re- 

spondents because they are entitled to hunt hy virtue of a treaty 
made in 1854 between the Governor of Vancouver Island and the 
Indian tribes at Nanaimo (being: the said Exhibit 8) and 
1. The Treaty reserved to the Indians the right to hunt over 

unoccupied lands. 



731 
628 DOMINION LAW REPORTS 50 D.L.R. (2d) 

2. The Respondents, being descendants of the Indians who signed 
the Treaty, are entitled to claim the benefits it conferred on 
the Indians. 

3. The Crown was a party to the Treaty and in any event, hav- 
e ing taken the benefit of the treaty, is bound by it. 

4. The “unoccupied lands” over which the Indians were given 
the right to hunt encompassed the whole of their ancient 
tribal territories. 

5. The Treaty referred to is a Treaty within the meaning of 
the Indian Act, Section 87, and therefore the Game Act does 
not apply to the Respondents. 

6. In any event the Legislature did not intend to take away the 
right to hunt conferred on the Indians by the said Treaty of 
1854. 

B. 1. The Game Act, properly construed, does not apply to the Re- 
spondents because their aboriginal title to their hunting 
grounds and their right to hunt thereon have never been ex- 
tinguished, the aboriginal title being recognized under Inter- 
national law. 

2. The Crown grant of Vancouver Island to the Hudson’s Bay 
Company in 1849 did not extinguish the aboriginal rights of 
the Indians because: 
(a) The Crown could not, by -the exercise of its executive 

power to make a grant of land in 1849 extinguish the 
aboriginal title of the Indians. 

(b) The Crown did not convey the ‘hunting grounds’ of the 
Indians in the grant. 

(c) Crown grants to proprietary companies were always sub- 
ject to Indian title. 

(d) The evidence shows that it was never contemplated by 
the Colonial Office, the government of the Colony, the 
Hudson’s Bay Company, or the Indians, that the grant 
should extinguish the Indian title. 

C. 1. As to the Royal Proclamation of 1763, that Proclamation guar- 
anteed the aboriginal rights of the Indians. 

2. That Proclamation applied — and applies — to Vancouver 
Island. 

D. If the Game Act, properly construed, applies to the Respond- 
ents, it is ultra vires the Province as being legislation in 
relation to Indians and lands reserved for the Indians because: 
(a) Prior to British Columbia entering confederation in 1871, 

no legislation had been passed extinguishing the aborig- 
inal right of the Indians to hunt. 

(b) After British Columbia entered confederation in 1871, it 
had no power to pass legislation in relation to ‘Indians 
and lands reserved for the Indians’. 

E. The Indian Act, Section 87 does not operate so as to make 
the Game Act applicable to the Respondents. 

Notices under the provisions of the Constitutional Ques- 
tions Determination Act of British Columbia [R.S.B.C. 1960, 
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c. 72] were duly given by the respondents to the Attorneys- 
General of Canada and of British Columbia to the effect that 
the constitutional validity of s. 25 of the Game Act of British 
Columbia would be called into question in the hearing of 
this appeal in so far as that section purports to take away 
the respondents’ right as Indians to hunt on unoccupied lands 
lying within the ancient tribal territories of the Nanaimo 
Indians pursuant to the treaty made at Nanaimo, B.C., in 
1854 between Governor Douglas and the Nanaimo Indians, 
the Royal Proclamation of King George III of October 7, 
1763, and the aboriginal title of the Indians and the respond- 
ents’ right to be in possession of game as a result of such 
hunting. The Attorney-General of Canada was not represent- 
ed on the hearing of the appeal. 

Substantially for the reasons given by my brother Davey, 
which I have had the privilege of reading, I am of the opin- 
ion that ex. 8 is a “Treaty” within the meaning of s. 87 of 
the Indian Act. However, in view of the argument of counsel 
for the Crown, I think it is proper to add something further 
on that matter and to deal specifically with the matter of 
aboriginal rights and the applicability of the Royal Proclatna- 
tion of 1768. 

On all of these three matters it is proper to consider the 
history of the position of the Indians on this continent and 
in particular on Vancouver Island from the earliest times, 
the recognition of that position by the nations which sought 
or obtained dominion over the Indians and over the lands 
W’hich they occupied and therefore the international treaties 
by which that dominion became effective and the legislation 
Imperial, Canadian, and Provincial affecting these rights of 
Indians. It is most important also to consider the position and 
authority of the Hudson’s Bay Co. and the position and au- 
thority of James Douglas as Chief Factor of the Hudson’s Bay 
Co. and Governor of Vancouver’s Island as it was then called. 

The Court is entitled “to take judicial notice of the facts 
of history whether past or contemporaneous” as Lord du 
Parcq said in Monarch Steamship Co., Ld. v. Karlshamns 
Oljefdbriker (A/B), [1949] A.C. 196 at p. 234, [1949] 1 All 
E.R. 1 at p. 20, and it is entitled to rely on its own historical 
knowledge and researches, Read v. Bishop of Lincoln, [1892] 
A.C. 644, Lord Halsbury, L.C., at pp. 652-4. 

In order that my references on these matters may be 
understood from the beginning, I now state in general terms 
the conclusions to which I have arrived as follows : 
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(1) The fact of aboriginal rights on conquest or “discovery” 
so called of “new” lands has been recognized throughout 
the centuries by all the European nations which con- 
tended for power on this continent. 

(2) The Proclamation of 1763 was declaratory and confirm- 
atory of such aboriginal rights and applies to Vancouver 
Island. 

(3) The document ex. 8 including the condition or under- 
standing hereinbefore quoted was a “Treaty” within 
the understanding of the Hudson’s Bay Co. and Gover- 
nor Douglas and the Colonial Government and the In- 
dians and was therefore a “Treaty” within the contem- 
plation of s. 87 of the Indian Act. It confirmed the In- 
dians in their aboriginal rights of hunting and fishing, 
these being the rights essential to the survival of the 
Indians. These rights have never been surrendered or 
extinguished. 

(4) As a result, the relevant restrictive provisions of the 
British Columbia Game Act under consideration on this 
appeal do not apply to the respondents. Any regula- 
tion of these rights would be a matter for the Parlia- 
ment of Canada under s. 91(24) of the B.N.A. Act, 1867. 

As to aboriginal rights : 
Clearly, if only as a matter of expediency, the original ex- 

plorers and their governments, with limited forces at their 
command and little or no knowledge of the country in which 
they were required to have dealings with the Indians, were 
bound to give recognition to “rights” of the native inhabi- 
tants. Motives, of course, varied from regard for fair deal- 
ing, through enlightened self-interest, to fear of death and 
destruction at the hands of savage tribes. The position of the 
conqueror in relation to the Indians has been well stated 
by Chief Justice Marshall in delivering the judgment of the 
Supreme Court of the United States in Johnson and Graham’s 
Lessee v. M’Intosh (1823), 8 Wheaton 543, 5 Law Ed. 681 
(at pp. 589-90 Wheaton) : 

Although we do not mean to engage in the defence of those prin- 
ciples which Europeans have applied to Indian title, they may, we 
think, find some excuse, if not justification, in the character and 
habits of the people whose rights have been wrested from them. 

The title by conquest is acquired and maintained by force. The 
conqueror prescribes its limits. Humanity, however, acting on public 
opinion, has established, as a general rule, that the conquered shall 
not be wantonly oppressed, and that their condition shall remain as 
eligible as is compatible with the objects of the conquest. Most usu- 
ally, they are incorporated with the victorious nation, and become 
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subjects or citizens of the government with which they are con- 
nected. The new and old members of the society mingle with each 
other; the distinction between them is gradually lost, and they 
make one people. Where this incorporation is practicable, humanity 
demands, and a wise policy requires, that the rights of the con- 
quered to property should remain unimpaired; that the new subjects 
should be governed as equitably as the old, and that confidence in 
their security should gradually banish the painful sense of being 
separated from their ancient connexions, and united by force to 
strangers. 

When the conquest is complete, and the conquered inhabitants can 
be blended with the conquerors, or safely governed as a distinct 
people, public opinion, which not even the conqueror can disregard, 
imposes these restraints upon him; and he cannot neglect them 
without injury to his fame, and hazard to his power. 

But the tribes of Indians inhabiting this country were fierce 
savages, whose occupation was war, and whose subsistence was 
drawn chiefly from the forest. To leave them in possession of their 
country, was to leave the country a wilderness; to govern them as 
a distinct people, was impossible, because they were as brave and 
as high spirited as they were fierce, and were ready to repel by 
arms every attempt on their independence. 

What was the inevitable consequence of this state of things? The 
Europeans were under the necessity either of abandoning the coun- 
try, and relinquishing their pompous claims to it, or of enforcing 
those claims by the sword, and by the adoption of principles adapted 
to the condition of a people with whom it was impossible to mix, and 
who could not be governed as a distinct society, or of remaining in 
their neighbourhood, and exposing themselves and their families to 
the perpetual hazard of being massacred. 

The controversy which has arisen from time to time has 
been generally as to the nature and extent of those rights 
and as to whether or not they have been extinguished. 

The judgment of the learned Chief Justice is entirely con- 
sistent with the opinion of the Privy Council in St. Cather- 
ine’s Milling & Lumber Co. v. The Queen, 14 App. Cas. 46, 
which will be referred to later. The judgment in Johnson 
v. M’Intosh, supra, was delivered at an early stage of explor- 
ation of this continent and when controversy as to those rights 
was first becoming of importance. Further, on the considera- 
tion of the subject-matter of this appeal, it is to be remembered 
that it was delivered only 5 years after the Convention of 
1818 between Great Britain and the United States (erroneous- 
ly referred to by counsel as the Jay Treaty) providing that the 
northwest coast of America should be free and open for the 
term of 10 years to the vessels, citizens, and subjects of both 
powers in order to avoid disputes between the powers. The 
rights of Indians were naturally an incident of the implemen- 
tation of a common policy which was perforce effective as 
applying to what is now Vancouver Island and the territory 
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of Washington and Oregon, all of which were then Hudson’s 
Bay territories. For these reasons and because the judg- 
ment in Johnson v. M’Intosh, supra, was written at a time 
of active exploration and exploitation of the West by the 
Americans, it is of particular importance. 

In the same judgment the learned Chief Justice dealt with 
the nature of aboriginal rights at pp. 572-4, as follows : 

On the discovery of this immense continent, the great nations of 
Europe were eager to appropriate to themselves so much of it as 
they could respectively acquire. Its vast extent offered an ample 
field to the ambition and enterprise of all; and the character and 
religion of its inhabitants afforded an apology for considering them 
as a people over whom the superior genius of Europe might claim 
an ascendency. The potentates of the old world found no difficulty 
in convincing themselves that they made ample compensation to the 
inhabitants of the new, by bestowing on them civilization and Chris- 
tianity, in exchange for unlimited independence. But, as they were 
all in pursuit of nearly the same object, it was necessary, in order 
to avoid conflicting settlements, and consequent war with each other, 
to establish a principle which all should acknowledge as the law 
by which the right of acquisition, which they all asserted, should be 
regulated as between themselves. This principle was, that discovery 
gave title to the government by whose subjects, or by whose author- 
ity, it was made, against all other European governments, which 
title might be consummated by possession. 

The exclusion of all other Europeans, necessarily gave to the 
nation making the discovery the sole right of acquiring the soil from 
the natives, and establishing settlements upon it. It was a right 
with which no Europeans could interfere. It was a right which all 
asserted for themselves, and to the assertion of which, by others, all 
assented. 

Those relations which were to exist between the discoverer and 
the natives, were to be regulated by themselves. The rights thus 
acquired being exclusive, no other power could interpose between 
them. 

In the establishments of these relations, the rights of the original 
inhabitants were, in no instance, entirely disregarded; but were 
necessarily, to a considerable extent, impaired. They were admitted 
to be the rightful occupants of the soil, with a legal as well as just 
claim to retain possession of it, and to use it according to their 
own discretion; but their rights to complete sovereignty, as inde- 
pendent nations, were necessarily diminished, and their power to 
dispose of the soil at their own will, to whomsoever they pleased, 
was denied by the original fundamental principle, that discovery 
gave exclusive title to those who made it. 

While the different nations of Europe respected the right of the 
natives, as occupants, they asserted the ultimate dominion to be in 
themselves; and claimed and exercised, as a consequence of this 
ultimate dominion, a power to grant the soil, while yet in posses- 
sion of the natives. These grants have been understood by all, to 
convey a title to the grantees, subject only to the Indian right of 
occupancy. 
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The history of America, from its discovery to the present day, 
proves, we think, the universal recognition of these principles. 

Referring to the British position and the Royal Proclamation 
of 1763 he said at p. 596: 

So far as respected the authority of the crown, no distinction 
was taken between vacant lands and lands occupied by the Indians. 
The title, subject only to the right of occupancy by the Indians, was 
admitted to be in the king, as was his right to grant that title. The 
lands, then, to which this proclamation referred, were lands which 
the king had a right to grant, or to reserve for the Indians. 

In St. Catherine’s Milling & Lumber Co. v. The Queen, 
14 App. Cas. 46, Lord Watson in delivering the opinion of the 
Judicial Committee of the Privy Council dealt with the nature 
of the Indian rights as follows: 
At p. 54: 

Whilst there have been changes in the administrative authority, 
there has been no change since the year 1763 in the character of the 
interest which its Indian inhabitants had in the lands surrendered 
by the treaty. Their possession, such as it was, can only be ascribed 
to the genera! provisions made by the royal proclamation in favour 
of all Indian tribes then living under the sovereignty and protec- 
tion of the British Crown. It was suggested in the course of the 
argument for the Dominion, that inasmuch as the proclamation re- 
cites that the territories thereby reserved for Indians had never 
“been ceded to or purchased by” the Crown, the entire property of 
the land remained with them. That inference is, however, at vari- 
ance with the terms of the instrument, which shew that the tenure 
of the Indians was a personal and usufructuary right, dependent 
upon the good w-ill of the Sovereign. 

Page 55: 
It appears to them to be sufficient for the purposes of this case that 
there has been all along vested in the Crown a substantial and 
paramount estate, underlying the Indian title, which became a 
plenum dominium whenever that title was surrendered or otherwise 
extinguished. 

Pages 58-9: 
The Crown has all along had a present proprietary estate in the 
land, upon which the Indian title was a mere burden. The ceded 
territory was at the time of the union, land vested in the Crown, 
subject to “an interest other than that of the Province in the 
same,” within the meaning of sect. 109; and must now belong to 
Ontario in terms of that clause, unless its rights have been taken 
away by some provision of the Act of 1867 other than those already 
noticed. 

Page 59: 
. . . counsel for Ontario referred us to a series of provincial statutes 
prior in date to the Act of 1867, for the purpose of shewing that the 
expression “Indian reserves” was used in legislative language to 
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designate certain lands in which the Indians had, after the royal 
proclamation of 1763, acquired a special interest, by treaty or other- 
wise, and did not apply to land occupied by them in virtue of the 
proclamation. The argument might have deserved consideration if 
the expression had been adopted by the British Parliament in 1867, 
but it does not occur in sect. 91(24), and the words actually used 
are, according to their natural meaning, sufficient to include all 
lands reserved, upon any terms or conditions, for Indian occupation. 
It appears to be the plain policy of the Act that, in order to ensure 
uniformity of administration, all such lands, and Indian affairs gen- 
erally, shall be under the legislative control of one central authority. 

Section 109 of the B.N.A. Act, 1867, which became appli- 
cable to include in its terms British Columbia when the Prov- 
ince entered Confederation in 1871, reads as follows: 

109. All Lands, Mines, Minerals, and Royalties belonging to the 
several Provinces of Canada, Nova Scotia, and New Brunswick at 
the Union, and all Sums then due or payable for such Lands, Mines, 
Minerals, or Royalties, shall belong to the several Provinces of On- 
tario, Quebec, Nova Scotia, and New Brunswick in which the same 
are situate or arise, subject to any Trusts existing in respect thereof, 
and to any Interest other than that of the Province in the same. 

In the present case the aboriginal rights of the Indians con- 
firmed by the reservation or condition in ex. 8 did not pass to 
the Province of British Columbia as they were an “interest 
other than that of the Province in the same”. See also A.-G. 
Que. v. A.-G. Can., 56 D.L.R. 373 at pp. 374, 377 and 378, 
[1921] 1 A.C. 401. 

In the judgment of the Supreme Court of Canada in Prince 
and Myron v. The Queen, [1964] 3 C.C.C. 2, [1964] S.C.R. 
81, 46 W.W.R. 121, 41 C.R. 403, Hall, J. (per curiam), rec- 
ognizes the aboriginal right, and treats the provisions of 
the Game and Fisheries Act and the Manitoba Natural Re- 
sources Act as recognizing an existing right, and in effect 
excluding Indians hunting for food on unoccupied land from 
the restrictive provisions of the provincial legislation as to 
hunting and fishing. The learned Judge of the Supreme Court 
of Canada states [p. 5 C.C.C.] that he agrees with the rea- 
sons of Freedman, J.A., in his dissenting judgment in this 
case in the Manitoba Court of Appeal, [1963] 1 C.C.C. 129 
at p. 138, 40 W.W.R. (N.S.) 234, 39 C.R. 43, who speaking 
of the suggestion that there might be unsportsmanlike meth- 
ods of hunting and fishing and the possibility of prejudice to 
the supply of game and fish if the Indians were not prevented 
from exercising their aboriginal rights of hunting said : 

The answer, however, lies in the education of the Indian so he will 
appreciate that what is in the best interests of the citizenry of 
Manitoba is also in his own best interests. The answer does not 
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consist in construing the section contrary to what appears to me to 
be its plain and dominant purpose. 

Hall, J., also stated [p. 5 C.C.C.] that he agreed with the 
statement of McGillivray, J.A., in R. v. Wesley, [1932] 4 
D.L.R. 774 at p. 781, 58 C.C.C. 269 at p. 276, [1932] 2 W.W.R. 
337, 24 A.L.R. 433, who said : 

“If the effect of the proviso is merely to give to the Indians the 
extra privilege of shooting for food ‘out of season’ and they are 
otherwise subject to the game laws of the Province, it follows that 
in any year they may be limited in the number of animals of a 
given kind that they may kill even though that number is not suffi- 
cient for their support and subsistence and even though no other 
kind of game is available to them. I cannot think that the language 
of the section supports the view that this was the intention of the 
law makers. I think the intention was that in hunting for sport or 
for commerce the Indian like the white man should be subject to 
laws which make for the preservation of game but in hunting wild 
animals for the food necessary to his life, the Indian should be 
placed in a very different position from the white man who gener- 
ally speaking does not hunt for food and was by the proviso to s. 12 
reassured of the continued enjoyment of a right which he has en- 
joyed from time immemorial.” 

It is to be noted that McGillivray, J.A., refers to the proviso 
in the Manitoba legislation as a matter of reassurance — “the 
Indian . . . was by the proviso to s. 12 reassiired of the con- 
tinued enjoyment of a right which he has enjoyed from time- 
immemorial’’. 

The aboriginal right is a very real right and is to be rec- 
ognized although not in accordance with the ordinary con- 
ception of such under British law. In Amodu Tijani v. Secre- 
tary, Southern Nigeria, [1921] 2 A.C. 399 at p. 403, Viscount 
Haldane speaking of native rights said : 

There is a tendency, operating at times unconsciously, to render that 
title conceptually in terms which are appropriate only to systems 
which have grown up under English law. But this tendency has to 
be held in check closely. As a rule, in the various systems of native 
jurisprudence throughout the Empire, there is no such full division 
between property and possession as English lawyers are familiar 
with. A very usual form of native title is that of a usufructuary 
right, which is a mere qualification of or burden on the radical or 
final title of the Sovereign where that exists. In such cases the title 
of the Sovereign is a pure legal estate, to which beneficial rights 
may or may not be attached. But this estate is qualified by a right 
of beneficial user which may not assume definite forms analogous to 
estates, or may, where it has assumed these, have derived them from 
the intrusion of the mere analogy of English jurisprudence. Their 
Lordships have elsewhere explained principles of this kind in con- 
nection with the Indian title to reserve lands in Canada. See 14 
App. Cas. 46 and [1920] 1 A.C. 401. 
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The last two citations undoubtedly refer to St. Catherine’s 
Milling & Lumber Co. v. The Queen and A.-G. Que. v. A.-G. 
Can., both supra. 
As to the Royal Proclamation of 1763: 

The Royal Proclamation of 1763 was declaratory and con- 
firmafbry of the aboriginal rights and applied to Vancouver 
Island. 

For the British, the Proclamation of 1763 dealt with a new 
situation arising from the war with the French, in North 
America in which Indians to a greater or less degree took 
an active part on both sides, and incidentally from the Treaty 
of Paris of 1763 which concluded that war. The problem which 
then faced the British was the management of a continent 
by a power, the interests of which had theretofore been con- 
fined to the sea coast. As exploration advanced, the natives 
of the interior and the western reaches must be pacified, 
trade promoted, sovereignty exercised and justice adminis- 
tered, even if only in a general way, until such time as 
British settlement could be established. It was a situation 
which was to face the Imperial power in varying degree and 
in various parts of the continent until almost the close of 
the 19th century. In the circumstances it was vital that abor- 
iginal rights be declared and the policy pertaining thereto 
defined. This was the purpose and the substance of the Royal 
Proclamation of 1763. The principles there laid down con- 
tinued to be the charter of Indian rights through the succeed- 
ing years to the present time — recognized in the various 
Treaties with the United States in which Indian rights were 
involved and in the succesive land Treaties made between 
the Crown and the Hudson’s Bay Co. with the Indians. 

The effect of the judgment of Lord Chief Justice Mans- 
field in Campbell v. Hall (1774), 1 Cowp. 204, 98 E.R. 
1045 is that the Royal Proclamation of 1763 is declared to 
have been the Imperial Constitution of Canada during the 
years 1763-1774 and had the effect of a statute. See The 
King v. Lady McMaster, [1926] Ex. C.R. 68 at p. 72 per 
Maclean, J. : “The proclamation of 1763, as has been held, 
has the force of a statute, and so far therein as the rights 
of the Indians are concerned, it has never been repealed.” 

In his A History of the Canadian West to 1870-71 (1939) 
A. S. Morton has discussed the foregoing matters at pp. 257- 
9 as follows: 

The cession of Canada by France to Great Britain, formally 
sealed by the Treaty of Paris, 1763, was necessarily followed by the 
organization of the territory involved. Only such phases of this 
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readjustment as may bear more or less directly upon the history of 
Rupert’s Land call for attention here. The first decisions were 
registered in the Proclamation of October 7, 1763, after careful 
inquiries and many reports received from America. One of the 
Governments erected was that of Quebec. Its northern boundary 
was made to run from the head of the River St. John through Lake 
St. John to the south end of Lake Nipissing. Thus the claims of 
La Nouvelle France to all the territory to the north up to a narrow 
fringe on Hudson Bay occupied by the English Company were de- 
finitely set aside. Yet the southern boundary of Rupert’s Land 
was in no way fixed. Indeed, it was not even mentioned. As the 
Company claimed to the height of land, and the northern boundary 
of Quebec was placed well to the south, the Proclamation left a strip 
of no-man’s-land between. This was reserved as hunting-ground for 
the Red Men within which the White Men were not to settle. The 
western boundary of Quebec was drawn to run southward from 
Lake Nipissing, “crossing the River St. Lawrence and the Lake 
Champlain in 45 Degrees of North Latitude.” West of this was 
again Indian Territory into which Europeans were not to migrate, 
but the Indians, and by implication the fur trade, were to be 
supreme. Any claim which Canada had to the North-West in virtue 
of La Verendrye’s chain of forts ended when the western boundary 
of Quebec was thus fixed by law. On the other hand, the boundary 
of Rupert’s Land is not so much as mentioned. The very silence of 
the Proclamation indicates that the rights of the Chartered Com- 
pany were unaltered. 

To discuss the many reasons for creating the great Indian Reser- 
vation would take us too far afield. The friendship of the Iroquois 
had, in certain phases, been a decisive factor in the late war on the 
side of the British, though their former treatment by the English 
colonists had all but thrown them into the arms of the French. It 
was due to the genius of Sir William Johnson, Superintendent of 
Indian affairs on behalf of the Imperial Government, that their 
hostility W’as allayed, so that the British could carry on campaigns 
through their territory and even gain battles with their help. The 
promise which won over the warlike Five Nations was that they 
would enjoy their territory undisturbed, and that no lands were 
to be taken from them but by formal purchase by His Majesty the 
King. Thus they would be protected from the dreaded encroachment 
of colonists. To us who have experienced the peaceful working out 
of such a policy, from the purchases by the Hudson’s Bay Company 
of the rights to build their forts down to the long succession of 
Indian treaties which preceded the settlement of the North-West, 
this policy appears as doing no more than justice to the Indians, 
quite apart from the treaties which promised it to them — no mere 
scraps of paper, surely. So far from precluding the manifest destiny 
of the White Race on this continent, it really provided for an orderly 
and peaceful expansion. 

The colonists, however, had habitually ignored the Red Man, and 
now persuaded themselves that, with the French driven out, the 
West had become theirs. Real estate speculators and eager migrants, 
ignoring the treaties and the right of the Crown to create such an 
Indian Reservation, and dominated by an overmastering will to 
possess, poured across the Alleghanies and even beyond the Ohio. 
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The inception and continued application of the principles 
of the Royal Proclamation of 1763 are summarized by Iding- 
ton, J., in Province of Ontario v. Dominion of Canada (1908), 
42 S.C.R. 1 at pp. 103-4 [affd [1910] A.C. 637] : 

A line of policy begotten of prudence, humanity and justice 
adopted by the British Crown to be observed in all future dealings 
with the Indians in respect of such rights as they might suppose 
themselves to possess was outlined in the Royal Proclamation of 
1763 erecting, after the Treaty of Paris in that year, amongst others, 
a separate government for Quebec, ceded by that treaty to the 
British Crown. 

That policy adhered to thenceforward, by those responsible for 
the honour of the Crown led to many treaties whereby Indians 
agreed to surrender such rights as they were supposed to have in 
areas respectively specified in such treaties. 

In these surrendering treaties there generally were reserves pro- 
vided for Indians making such surrenders to enter into or be confined 
to for purposes of residence. 

The history of this mode of dealing is very fully outlined in the 
judgment of the learned Chancellor Boyd in the case of The Queen 
v. The St. Catharines Milling Co., 10 O.R. 196. 

See also the judgment of Chancellor Boyd last referred to at 
pp. 206 and 210-12. 

In Ontario Mining Co. v. Seybold (1900), 31 O.R. 386, 
Chancellor Boyd emphasizes the importance of uniformity 
of administration of Indian affairs and points out that the 
Proclamation of 1763 has been carried forward into s. 91 (24) 
of the B.N-A. Act, 1S67, and that the provisions in favour of 
the Indians are to be construed broadly in their favour. At 
p. 395 he said (referring to St. Catherine’s Milling & Lumber 
Co. v. The Queen (1888), 14 App. Cas. 46) : 

As to the power of the Dominion in the case of Indians and lands 
reserved for Indians (section 91(24)), it is decided that this was a 
bestowment of the exclusive power of legislation in order to ensure 
uniformity of administration as to all such lands and Indian affairs 
generally by one central authority, but that this was not inconsist- 
ent with the right of the Province to a beneficial interest in these 
lands available to them as a source of revenue whenever the estate 
of the Crown is relieved of the Indian title (p. 59). 

And as to the scope of “lands reserved for Indians,” it is laid 
down that the phrase is sufficient to include all lands reserved upon 
any terms or conditions for Indian occupation (p. 59). That is to 
say, the expression is to be traced back to the Royal Proclamation 
of 1763, is not to be limited to reserves set apart under the provi- 
sions of a treaty, but is of larger scope covering all wild and waste 
lands in which the Indians continue to enjoy their primitive right of 
occupancy even in the most fugitive manner. But no doubt the 
phrase does include a treaty reserve such as “38 B.” (See Spalding 
v. Chandler (1896), 160 U.S.R. at p. 403.) 
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The Proclamation while referring principally to Indians 
who were at the time known to the British, brought within 
its purview all Indians on lands over which Great Britain 
claimed dominion, that land being the unlimited west — the 
territory which was then and for over a century after the 
Treaty known generally as Indian Territory. This land was 
known to exist, although a great part of it had not been ex- 
plored. The Proclamation is to be construed in accordance 
with the common understanding of the British expansionists 
of those days, who claimed the extension of dominion not 
in the terms of precise definition or of survey or of British 
settlement. In considering the applicability to Vancouver 
Island of the Proclamation, we are not concerned with the 
validity of such claim, but merely that the territory was 
claimed and that in its very terms the Proclamation covered 
all this territory. It reads in its relevant parts as follows [see 
vol. 6, R.S.C. 1952, pp. 6130-1] : 

And whereas it is just and reasonable, and essential to our In- 
terest, and the security of our Colonies, that the several Nations or 
Tribes of Indians with whom We are connected, and who live under 
our Protection, should not be molested or disturbed in the Posses- 
sion of such Parts of Our Dominions and Territories as, not having 
been ceded to or purchased by Us, are reserved to them or any of 
them, as their Hunting Grounds — We do therefore, with the Advice 
of our Privy Council, declare it to be our Royal Will and Pleasure, 
that no Governor or Commander in Chief in any of our Colonies of 
Quebec, East Florida, or West Florida, do presume, upon any 
Pretence whatever, to grant Warrants of Survey, or pass any 
Patents for Lands beyond the Bounds of their respective Govern- 
ments, as described in their Commissions; as also that no Governor 
or Commander in Chief in any of our other Colonies or Plantations 
in America do presume for the present, and until our further Pleas- 
ure be Known, to grant Warrants of Survey, or pass Patents for 
any Lands beyond the Heads or Sources of any of the Rivers which 
fall into the Atlantic Ocean from the West and North West, or 
upon any Lands whatever, which, not having been ceded to or 
purchased by Us as aforesaid, are reserved to the said Indians, or 
any of them. 

And We do further declare it to be Our Royal ‘Will and Pleasure, 
for the present as aforesaid, to reserve under our Sovereignty, 
Protection, and Dominion, for the use of the said Indians, all the 
Lands and Territories not included within the Limits of Our Said 
Three New Governments, or within the Limits of the Territory 
granted to the Hudson’s Bay Company, as also all the Lands and 
Territories lying to the Westward of the Sources of the Rivers 
which fall into the Sea from the Wrest and North West as afore- 
said; 

And We do hereby strictly forbid, on Pain of our Displeasure, all 
our loving Subjects from making any Purchases or Settlements 
whatever, or taking Possession of any of the Lands above reserved, 
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without our especial leave and Licence for that Purpose first ob- 
tained. 

And, We do further strictly enjoin and require all Persons what- 
ever who have either wilfully or inadvertently seated themselves 
upon any Lands within the Countries above described, or upon any 
other Lands which, not having been ceded to or purchased by Us, 
are still reserved to the said Indians as aforesaid, forthwith to re- 
move themselves from such Settlements. 

And Whereas Great Frauds and Abuses have been committed in 
purchasing Lands of the Indians, to the Great Prejudice of our 
Interests, and to the Great Dissatisfaction of the said Indians; In 
order, therefore, to prevent such Irregularities for the future, and 
to the End that the Indians may be convinced of our Justice and 
determined Resolution to remove all reasonable Cause of Discontent, 
We do, with the Advice of our Privy Council strictly enjoin and re- 
quire, that no private Person do presume to make any Purchase 
from the said Indians of any Lands reserved to the said Indians, 
within those parts of our Colonies where, We have thought proper 
to allow Settlement; but that, if at any Time any of the said 
Indians should be inclined to dispose of the said Lands, the same 
shall be Purchased only for Us, in our Name, at some public Meet- 
ing or Assembly of the said Indians, to be held for that Purpose by 
the Governor or Commander in Chief of our Colony respectively 
within which they shall lie; and in apse they shall lie within the 
limits of any Proprietary Government, they shall be purchased only 
for the Use and in the name of such Proprietaries, conformable to 
such Directions and Instructions as We or they shall think proper 
to give for that Purpose; And We do, by the Advice of our Privy 
Council, declare and enjoin, that the Trade with the said Indians 
shall be free and open to all our Subjects whatever, provided that 
every person who may incline to Trade with the said Indians do 
take out a Licence for carrying on such Trade from the Governor 
or Commander in Chief of any of our Colonies respectively where 
such Person shall reside, and also give Security to observe such 
Regulations as We shall at any Time think fit, by ourselves or by 
our Commissaries to be appointed for this Purpose, to direct and 
appoint for the Benefit of the said Trade : 

And We do hereby authorize, enjoin, and require the Governors 
and Commanders in Chief of all our Colonies respectively, as well 
those under Our immediate Government as those under the Govern- 
ment and Direction of Proprietaries, to grant such Licences without 
Fee or Reward, taking especial care to insert therein a Condition, 
that such Licence shall be void, and the Security forfeited in case 
the Person to whom the same is granted shall refuse or neglect to 
observe such Regulations as We shall think proper to prescribe as 
aforesaid. 

And We do further expressly enjoin and require all Officers what- 
ever, as well Military as those Employed in the Management and 
Direction of Indian Affairs, within the Territories reserved as afore- 
said for the Use of the said Indians, to seize and apprehend all 
Persons whatever, who standing charged with Treason, Misprisions 
of Treason, Murders, or other Felonies or Misdemeanors, shall fly 
from Justice and take Refuge in the said Territory, and to send 
them under a proper Guard to the Colony where the Crime was 
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committed of which they stand accused, in order to take their. Trial 
for the same. 

Given at our Court at 
St. James’s the 7th Day 
of October 1763, in the 
Third Year of our Reign. 

GOD SAVE THE KING 

If the conception of the British claim and continual exten- 
sion of exploration be kept in mind, the use of the present 
tense in the expression “with whom We are connected, and 
who live under our Protection” is easily understood as refer- 
ring to all the Indians on all territory claimed. The use of the 
term “for the present” presages the anticipated extension. 

The declaration in the Proclamation in the following w'ords : 
And We do further declare it to be Our Royal Will and Pleasure, 

for the present as aforesaid, to reserve under our Sovereignty, 
Protection, and Dominion, for the use of the said Indians, all the 
Lands and Territories not included within the Limits of Our Said 
Three New Governments, or within the Limits of the Territory 
granted to the Hudson’s Bay Company, as also all the Lands and 
Territories lying to the Westward of the Sources of the Rivers 
which fall into the Sea from the West and North West as aforesaid-, 

makes clear the inclusion of the western territories and the 
Indians thereon. 

The Hudson’s Bay Charter of 1670 did not include a grant 
to the company of the territory which included Vancouver 
Island and the Island was not granted to the company until 
the document of January 13, 1849 (ex. 6 hereinafter refer- 
red to). The exclusion from the reservation of lands for In- 
dians in the Royal Proclamation of 1763 of Hudson’s Bay 
lands therefore did not apply to Vancouver Island. The abor- 
iginal rights always existed on Vancouver Island and the 
Proclamation of 1763 also applied to the Island from the date 
of the British claim hereinafter referred to. 

In 1763 the full extent of the continent was not known, 
but the territories comprising it had been claimed by the 
British at least from the time of the Charter of Virginia in 
1606 (C. M. Andrews, Colonial Period of American History, 
1943, pp. 82-8). Such claims were subject to the recognition 
of the settlement and possession of territory by other Euro- 
pean powers; but since 1496 when Henry VII granted to 
John Cabot, in defiance of the Papal Bull of 1493, a patent to 
discover and claim for England all lands not actually occupied 
by other European powers (Thomas Rymer-Foedera etc. 
London 1711, vol. XII, pp. 595-6) England, and later Britain, 
had adopted the policy of claiming all land not actually rec- 
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ognized by it as in occupation by another European power. 
Sir Francis Drake’s claim in 1579 to New Albion (as he called 
it) was of this order and comprised the coast of northwest 
America. The words of the plaque which he placed in the San 
Francisco area on the coast of California are as follows : 

BEE IT KNOWNE VNTO ALL MEN BY THESE PRESENTS 
IVNE 17 1579 

BY THE GRACE OF GOD AND IN THE NAME OF HERR 
MAIESTY QVEEN ELIZABETH OF ENGLAND AND HERR 
SVCCESSORS FOREVER I TAKE POSSESSION OF THIS 
KINGDOME WHOSE KING AND PEOPLE FREELY RESIGNE 
THEIR RIGHT AND TITLE IN THE WHOLE LAND VNTO 
HERR MAIESTIES KEEPEING NOW NAMED BY ME AND TO 
BEE KNOWNE VNTO ALL MEN AS NOVA ALBION. 

FRANCIS DRAKE 

Drake was seeking the Northwest Passage between the 
Atlantic and Pacific Oceans and turned back because of the 
cold. Records indicate that he reached at least the vicinity of 
the 48th parallel of north latitude which would be the west 
coast of Vancouver Island, the land “running on continually 
northwest as if it went directly to meet with Asia” (which 
corresponds to the bearing of the west coast of Vancouver 
Island) : Sir Francis Drake, The World Encompassed quoted 
by R. P. Bishop, Drake’s Coarse in the North Pacific, B.C. 
Historical Quarterly, vol. 3, 1939, in which is published a 
chart of that course plotted from records, and his claim for 
the British Crown was for all the “Kingdome”. The claim 
may be taken to have included Vancouver Island in view of 
the fact that it was made on Drake’s return south after his 
exploration of the north part of the west coast. That claim was 
the foundation of later claims reinforced by explorations 
between 1778 and 1789 and the occupation of Nootka on the 
west coast of Vancouver Island (A.F.N. Poole, The Bound- 
aries of Canada, 42 Can. Bar Rev. 100 at p. 116 (1964)). 
Various maps in the 18th century, notably that of Samuel 
Dunn of 1774, portrayed the claim of England to the west 
coast as part of the general claim of England to all North 
America north and west of the Great Lakes. Dunn’s map is 
of importance as it was prepared at a time when the coast 
began to appear on maps, before the voyages to Vancouver 
Island of Captains Cook and Vancouver. It may be taken as 
relating to a date before 1763 as there were no English ex- 
plorations on the coast between 1763 and 1774, the date of 
the map. As such knowledge as there was of the coast includ- 
ing the west coast of Vancouver Island did not include knowl- 
edge of the existence of the Gulf of Georgia which separates 
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Vancouver Island from the mainland, the fact that Vancou- 
ver Island was not specifically shown on the map is not of 
importance and does not detract from the fact of the claim 
of the British to the north wTest part of North America. 

Captain Cook in his journal for the year 1778 refers to 
“New Albion” as covering the north west coast of North 
America. In that year he followed the coast line north to Alaska 
calling at Nootka on the coast of Vancouver Island en route. 
Bering, for the Russians, had established a claim to Alaska 
half a century before. 

The English and British claim, although vague and general 
was a claim asserted strenuously nevertheless, and as such 
covered part of the “lands and territories lying to the west- 
ward of the sources of the rivers which fall into the sea from 
the west and north west”, which included Vancouver Island. 

There is some evidence that the Chinese endeavoured to 
establish a settlement on the west coast of Vancouver Island 
about the 5th century but Drake’s claim of 1579 is the basis 
for the British claim to the Island and to British Columbia 
before 1763 (John Murray Gibbon, The Romantic History 
of the Canadian Pacific, 1937). 

The Proclamation of 1763 falls into five parts as affecting 
what is now Canada : 
(1) A recital of the need to protect the Indians in territory 

not having been ceded to or purchased by the British 
Crown. 

(2) A prohibition for the present and subject to further di- 
rection, against the grant by any Governor or Commander 
in Chief of any lands 
(a) beyond (i.e. to the West of) the heads or sources 

of any of the rivers which fall into the Atlantic 
Ocean from the West and North West (this being 
the unlimited West) and 

(b) any lands whatever which not having been ceded 
to or purchased by the British Crown were by the 
Proclamation reserved to Indians. 

(3) The Reservation for the use of the Indians of all the 
lands and territories not included within the limits of 
the Government of Quebec and of the authority of the 
Hudson’s Bay Co., the territories of which, but not their 
extent, were known in a general way at the time and 
were then under regulation. The declaration goes on to a 
further inclusion for the benefit of the Indians: 

to 
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“as also the Lands and Territories lying to the Westward of the 
Sources of the Rivers which fall into the Sea from the West 
and North West as aforesaid.” 

(4) Prohibitory and regulatory provisions for the benefit of 
the Indians. 

(5) Administration of justice. Provisions for the apprehen- 
sion and trial in the Colony of Quebec of fugitives from 
justice who might be in the Indian Territory. 

The facts of actual surveys or settlement on the west coast 
are not of importance. The Proclamation was made on the 
basis of a claim to dominion and its protective provisions be- 
came applicable in fact to Indians as their lands (the Indian 
Territory) came under the de facto dominion of representa- 
tives of the British Crown. 

It is to be noted that the Proclamation in its terms contem- 
plates the direction and government by proprietaries such 
as the Hudson’s Bay Co. This will be of importance later in 
the consideration of the position and authority of the Hud- 
son’s Bay Co. and of James Douglas in respect of the reserva- 
tion to the Indians in ex. 8 of hunting and fishing rights. 

The Proclamation of 1763 had the effect of a statute and 
the following statutes show that Vancouver Island was form- 
ally brought within the terms of the Royal Proclamation 
of 1763 for the purposes of the administration of justice by 
the statutory application of the provisions of the last para- 
graph thereof to that Island as part of the Indian Territory. 

On August 11, 1803, Imperial Statute, 43 Geo. Ill, c. 138, 
provided : 

. . . That, from and after the passing of this Act, all Offences com- 
mitted within any of the Indian Territories, or Parts of America 
not within the Limits of either of the said Provinces of Lower or 
Upper Canada, or of any Civil Government of the United States of 
America, shall be and be deemed to be Offences of the same Nature, 
and shall be tried in the same Manner and subject to the same 
Punishment, as if the same had been committed within the Provinces 
of Lower or Upper Canada. 

and that the Governor or Lieutenant-Governor of Lower 
Canada might appoint persons wheresoever resident : 

... to act as Civil Magistrates and Justices of the Peace for any 
of the Indian Territories or Parts of America not within the Limits 
of either of the said Provinces, or of any Civil Government of the 
United States of America, as well as within the Limits of either of 
the said Provinces . . . for the Purpose only of hearing Crimes and 
Offences, and committing any Person or Persons guilty of any 
Crime or Offence to safe Custody, in order to his or their being 
conveyed to the said Province of Lower Canada, to be dealt with 
according to Law. 

-r 

S&kF&t&r. fif 
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By Imperial Statute, 1 & 2 Geo. IV, c. 66 of July 2, 1821, 
to remove doubt, it was made clear that the last statute ap- 
plied to the territories granted to the Hudson’s Bay Com- 
pany. The recital stated : 

And Whereas Doubts have been entertained, whether the Provisions 
of an Act passed in the Forty third Year of the Reign of His late 
Majesty King George the Third, intituled An Act for extending 
the Jurisdiction of the Courts of Justice in the Provinces of Lower 
and Upper Canada, to the Trial and Punishment of Persons guilty 
of Crimes and Offences within certain Parts of North America 
adjoining to the said Provinces, extended to the Territories granted 
by Charter to the said Governor and Company . . . 

V. And be it declared and enacted, That the said Act passed in 
the Forty third Year of the Reign of His late Majesty, intituled An 
Act for extending the Jurisdiction of the Courts of Justices in the 
Provinces of Lower and Upper Canada, to the Trial and Punishment 
of Persons guilty of Crimes and Offences within certain Parts of 
North America adjoining to the said Provinces, and all the Clauses 
and Provisoes therein contained, shall be deemed and construed, and 
it is and are hereby respectively declared, to extend to and over, 
and to be in full force in and through all the Territories heretofore 
granted to the Company of Adventurers of England trading to 
Hudson's Bay; any thing in any Act or Acts of Parliament, or this 
Act, or in any Grant or Charter to the Company, to the contrary 
notwithstanding. 

Throughout this statute successive references were made 
to "Indian territories” and other parts of America not within 
the limits of either of the Provinces of Lower or Upper 
Canada or of any civil government of the United States. 

By Imperial Statute, 12 & 13 Viet. 1849, c. 48, provision 
was made for the administration of justice on Vancouver 
Island. 

This statute, after reciting the Statutes of 1803 and 1821 
and using the same words “Indian territories” and “other 
parts of America” etc. already referred to, went on to pro- 
vide: 

And whereas, for the Purpose of the Colonization of that Part of 
the said Indian Territories called Vancouver's Island, it is expedient 
that further Provision should be made for the Administration of 
Justice therein: Be it therefore enacted by the Queen’s most Ex- 
cellent Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the Authority of the same, That from and after 
the Proclamation of this Act in Vancouver’s Island the said Act of 
the Forty-third Year of King George the Third, and the said recited 
Provisions of the Second Year of King George the Fourth, and the 
Provisions contained in such Act for giving Force, Authority, and 
Effect within the said Indian Territories and other Parts of America. 
to the Process and Acts of the said Courts of Upper Canada, shall 
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cease to have Force in and to be applicable to Vancouver's Island 
aforesaid. 

Thus not only was the policy set out in the last paragraph 
of the Proclamation of 1763 carried through the three 
statutes as affecting the Indian Territories, but Vancouver’s 
Island was stated in exact words in the Statute of 1849 to 
be part of the Indian Territories — the territories referred 
to in the Proclamation. In my opinion the conclusion is ir- 
resistible that before and at the time of the execution of ex. 8 
in 1854 and on and after April 1867 when Vancouver Island 
was reconveyed to the Crown the Proclamation applied to 
Vancouver Island and so far as the Indian hunting rights 
are concerned, it has never been repealed: See Campbell v. 
Hall (1774), 1 Cowp. 204, 98 E.R. 1045; The King v. Lady 
McMaster, [1926] Ex. C.R. 68 at p. 72 and there is no sug- 
gestion that they have ever been surrendered, the rights 
being in their “nature inalienable except by surrender to 
the Crown,” in the words of Duff, J., in A.-G. Que. v. A.-G. 
Can., 56 D.L.R. 373 at p. 377, [1921] A.C. 401. Such sur- 
render would of necessity be to the Dominion Government 
or arranged with its concurrence : See Dominion of Canada v. 
Province of Ontario, [1910] A.C. 637, Lord Loreburn, L.C., 
at p. 646: 

The Dominion Government were indeed, on behalf of the Crown, 
guardians of the Indian interest and empowered to take a sur- 
render of it and to give equivalents in return, but in so doing they 
were not under any special duty to the province. And in regard to 
the proprietary rights in the land (apart from the Indian interest) 
which through the Crown enured to the benefit of the province, the 
Dominion Government had no share in it at all. 

and A.-G. Que. v. A.-G. Can., stipra, Duff, J., at p. 380 D.L.R. : 
The Dominion Government had, of course full authority to accept 

the surrender on behalf of the Crown from the Indians . . . 

See Indian Act, R.S.C. 1952, c. 149, the provisions of which 
in ss. 28, 37, 38 and 39 thereof carry out the policy of the Royal 
Proclamation of 1763 as interpreted in the St. Catherine’s 
Milling & Lumber Co. case, 14 App. Cas. at p. 59. On the effect 
of the Royal Proclamation of 1763 see also Johnson v. M’In- 
tosh, supra, Marshall, C.J., at p. 694 of 5 Law Ed.; Mitchel 
v. United States (1835), 9 Law Ed. 89; The King v. Lady 
McMaster, supra, Maclean, J., at p. 72; A.-G. Can. v. George, 
45 D.L.R. (2d) 709, [1965] 2 C.C.C. 148, [1964] 2 O.R. 429. 
The appeal to the Supreme Court of Canada from the judg- 
ment in the last-named case has not been proceeded with, 
presumably because of the contrary conclusion reached by 



749 
REGINA V. WHITE AND BOE (Norris, J.A.) 647 

that Court in Sikyea v. The Queen, 50 D.L.R. (2d) 80, [1965] 
2 C.C.C. 129, [1964] S.C.R. 642. However, that decision does 
not affect the applicability to this case of the dicta of Roach, 
J.A., at pp. 712 and 713 D.L.R. as follows: 

It is clear that what was thus reserved to them [under the Royal 
Proclamation] was not mere possession but also the use of the lands. 
All our Indian lore tells us of the use to which the Indians had 
been accustomed to put those lands. They used them primarily — to 
adopt the language in the recital — “as their Hunting Grounds”. 
They lived by hunting and foraging. The wild life inhabiting the 
forests, the lakes and rivers to a large extent was the source of 
their food supplemented only by what, in accordance with their 
primitive knowledge they were able to grow on the land. These 
were the essentials that were secured to them, not alone for their 
security but also as being essential to the “Interest” of the Crown. 
This use was not peculiar to the Indians in this part of Canada. It 
was common among the Indians throughout the whole Dominion. 

and referring to the 1930 agreement by which the Dominion 
ceded certain natural resources to the Prairie Provinces : 

I cite it merely for the purpose of indicating the recognition of the 
Federal Government of the rights of Indians which was exercised by 
them since time immemorial to hunt game for food in all seasons in 
those Provinces which rights have been similarly exercised by In- 
dians wherever they have lived throughout the Dominion. 

I am in complete agreement with the statement of Sissons, 
J., to the extent that it applies to the respondent Indians 
on this appeal in R. v. Koonungnak (1963), 45 W.W.R. 282 
atp. 302, 42C.R. 143: 

This proclamation has been spoken of as the “Charter of Indian 
Rights.” Like so many great charters in English history, it does 
create rights but rather affirms old rights. The Indians and Eskimos 
had their aboriginal rights and English law has always recognized 
these rights. 

The aboriginal rights as to hunting and fishing affirmed 
by the Proclamation of 1763 and recognized by the Treaty 
(ex. 8) still exist. The principle of their existence has been rec- 
ognized specifically in the legislation of many Provinces of 
Canada or by non-enforcement of provincial game laws af- 
fecting the rest of the population against Indians hunting 
game for food on unoccupied land. 

To the extent that the exercise of the rights needs regula- 
tion they come under the provisions of Head 24 of Section 91 
of the British North America, Act, 1867, “Indians and lands 
reserved for Indians”. The policy of Canada is that its regula- 
tory laws should be applied uniformly throughout Canada. See 
St. Catherine’s Milling & Lumber Co. v. The Queen (1888), 
14 App. Cas. 46 per Lord Watson at p. 59: 
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It appears to be the plain policy of the Act that, in order to ensure 
uniformity of administration, all such lands, and Indian affairs 
generally, shall be under the legislative control of one central 
authority. 

referred to by Boyd, CL, in Ontario Mining Co. v. Seybold, 
31 O.R. at p. 395. This is particularly important in the case 
of Indians, who are inclined to rove, a fact which has been 
accepted by the United States and Canada with reference 
to the movements of Indians to and fro across the Inter- 
national Boundary. A provision to this effect was included in 
the Jay Treaty of 1794 between Great Britan and the United 
States and confirmed by the Treaty of Ghent in 1814. 

The exclusive power of the Dominion Government to reg- 
ulate the Indian hunting and fishing rights is accepted by 
Lord Watson in the St. Catherine’s case, supra, at p. 60, as 
follows : 

The fact, that it still possesses exclusive power to regulate the 
Indians’ privilege of hunting and fishing, cannot confer upon the 
Dominion power to dispose, by issuing permits or otherwise, of that 
beneficial interest in the timber which has now passed to Ontario. 

The Crown took benefits under the Treaty (ex. 8) and the 
hunting and fishing rights have been respected in British 
Columbia as in other Provinces ever since. It is now too late 
for this Province alone to attempt to take away rights which 
the Indians have had from time immemorial: See Buron v. 
Denman (1848), 2 Ex. 167 at p. 187, 154 E.R. 450, referred 
to in Secretary of State for India v. K. B. Sahaha (1859), 
13 Moo. P.C. 22 at p. 86,15 E.R. 9 (post) per Lord Kingsdown. 

It is well that what is now attempted by the enforcement 
of the game laws against the Indians in this case be under- 
stood. This is not a case merely of making the law applicable 
to native Indians as well as to white persons so that there 
may be equality of treatment under the law, but of depriving 
Indians of rights vested in them from time immemorial, 
which white persons have not had, viz., the right to hunt 
out of season on unoccupied land for food for themselves 
and their families. 
As to ivhether or not the document Exhibit 8 is a Treaty within 
Section 87 of the Indian Act : 

On this branch of this appeal as has been stated, I agree 
with the conclusions of my brother Davey and substantially 
with his reasons. What I have to say following is by wray of 
detail and in extension of those reasons. The question is, in 
my respectful opinion, to be resolved not by the application 
of rigid rules of construction without regard to the circum- 
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stances existing when the document was completed nor by 
the tests of modern day draftsmanship. In determining what 
the intention of Parliament was at the time of the enactment 
of s. 87 of the Indian Act, Parliament is to be taken to have 
had in mind the common understanding of the parties to the 
document at the time it was executed. In the section “Treaty” 
is not a word of art and in my respectful opinion, it embraces 
all such engagements made by persons in authority as may 
be brought within the term “the word of the white man” the 
sanctity of which was, at the time of British exploration and 
settlement, the most important means of obtaining the good- 
will and co-operation of the native tribes and ensuring that 
the colonists would be protected from death and destruction. 
On such assurance the Indians relied. In view of the argu- 
ment before us, it is necessary to point out that on numerous 
occasions in modern days, rights under what were entered 
into with Indians as solemn engagements, although completed 
with what would now be considered informality, have been 
whittled away on the excuse that they do not comply with 
present day formal requirements and with rules of interpre- 
tation applicable to transactions between people who must 
be taken in the light of advanced civilization to be of equal 
status. Reliance on instances where this has been done is 
merely to compound injustice without real justification at 
law. The transaction in question here was a transaction be- 
tween, on the one hand, the strong representative of a pro- 
prietary company under the Crowm and representing the 
Crown, who had gained the respect of the Indians by his 
integrity and the strength of his personality and was thus 
able to bring about the completion of the agreement, and, on 
the other hand, uneducated savages. The nature of the trans- 
action itself was consistent with the informality of frontier 
days in this Province and such as the necessities of the oc- 
casion and the customs and illiteracy of the Indians demanded. 
The transaction in itself was a primitive one — a surrender 
of land in exchange for blankets to be divided between the 
Indian signatories according to arrangements between them 
— with a reservation of aboriginal rights, the document be- 
ing executed by the Indians by the affixing of their maiks. The 
unusual (by the standards of legal draftsmen) nature and 
form of the document considered in the light of the circum- 
stances on Vancouver Island in 1854 does not detract from 
it as being a “Treaty”. 

Exhibit 4 being a letter of instructions to James Douglas 
dated December, 1849, which was his authority in his dealing 
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with the Indians and the disposition of land, makes it quite 
clear that the document (ex. 8) completed in pursuance of 
that authority was to be a treaty. It also affirms the existence 
and the nature of the aboriginal rights as subsequently stated 
in the judgment of Lord Watson in the St. Catherine’s Mill- 
ing Co. case. This letter of instructions reads in part as fol- 
lows: 

With respect to the rights of the natives you will have to confer 
with the Chiefs of the tribes on that subject, and in your negotia- 
tions with them you are to consider the natives as the rightful 
possessors of such lands only as they occupied by cultivation, or had 
houses built on, at the time when the Island came under the undivided 
sovereignty of Great Britain in 1846. All other land is to be regarded 
as waste, and applicable to the purposes of colonization. Where any 
annual tribute has been paid by the natives to the chiefs, a fair com- 
pensation for such payment is to be allowed. 

In other Colonies the scale of compensation adopted has not been 
uniform, as there are circumstances peculiar to each which pre- 
vented them all from being placed on the same footing, but the 
average rate may be stated at £1 pr head of the tribe for the interest 
of the Chiefs, paid on signing the Treaty. 

The principle here laid down is that which the Governor and 
Committee authorize you to adopt in .treating with the natives of 
Vancouver’s Island, but the extent to which it is to be acted upon 
must be left to your own discretion, and will depend upon the 
character of the tribe and other circumstances. The natives will be 
confirmed in the possession of their lands as long as they occupy 
and cultivate them themselves, but will not be allowed to sell or 
dispose of them to any private person, the right to the entire soil 
having been granted to the Company by the Crown. The right of 
fishing and hunting will be continued to them, and when their lands 
are registered, and they conform to the same conditions with which 
other settlers are required to comply, they will enjoy the same rights 
and privileges. 

The language of the latter part of ex. 4 is particularly to 
be noted as containing “Treaty” language, viz., the refer- 
ence to the compensation to be “paid on signing the Treaty”, 
the statement of the principle which Douglas is to adopt in 
“treating” with the natives of Vancouver’s Island and that 
“the right of fishing and hunting will be continued to them”. 

The reply of Douglas to the Colonial Secretary on May 16, 
1850 (ex. 5), confirms the policy that was followed in connec- 
tion with all the Treaties including ex. 8 and the aboriginal 
rights of hunting and fishing and makes clear how the docu- 
ment was eventually completed. That reply contains the fol- 
lowing words : 

I have the honour to acknowledge your communication of De- 
cember 1849, stating in a more detailed form the views of the 
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Governor and Committee respecting the colonization of this Island, 
the rights of the Natives, and their instructions as to the extent to 
which these rights are to be respected. 

I informed the natives that they would not be disturbed in the 
possession of their Village sites and enclosed fields, which are of 
small extent, and that they were at liberty to hunt over the un- 
occupied lands, and to carry on their fisheries with the same free- 
dom as when they were the sole occupants of the country. 

I attached the signatures of the native Chief’s and others who 
subscribed the deed of purchase to a blank sheet on which will be 
copied the contract or Deed of conveyance, as soon as we receive a 
proper form, which I beg may be sent out by return Post. The other 
matters referred to in your letter will be duly attended to. 

In determining the question as to whether ex. 8 is a 
“Treaty” within the meaning of s. 87 of the Indian Act of 
Canada the golden rule of construction is to be applied, viz., 
that the grammatical and ordinary sense of the word is to be 
adhered to unless that would lead to some absurdity or some 
repugnance or inconsistency with the rest of the statute in 
which case the grammatical and ordinary sense of the word 
may be modified so as to avoid that absurdity, repugnance 
and inconsistency, but no further: Becke v. Smith (1836), 
2 M. & W. 191 at p. 195, 150 E.R. 724 ; Miller v. Salomons 
(1852), 7 Ex. 475 at p. 546, 155 E.R. 1036. The Shorter Ox- 
ford dictionary, p. 2238, gives as a meaning of “treat”, “To 
deal or carry on negotiations (with another) with a view to 
settling terms; to bargain, negotiate”, and of “treaty”, “A 
settlement arrived at by treating or negotiation; an agree- 
ment, covenant, compact, contract”. In ex. 4, the instructions 
to Douglas under which ex. 8 was completed, words in the 
sense of the dictionary meaning quoted were used. The appli- 
cation of that meaning does not lead to any absurdity, repug- 
nance or inconsistency, and indeed, in the light of the his- 
tory and circumstances it is difficult to conceive of a term 
which would be more appropriate to describe the engage- 
ment entered into. 

In Francis v. The Queen, 3 D.L.R. (2d) 641, [1956] S.C.R. 
618, Kellock, J., at p. 652 D.L.R. excluded the more formal 
meaning of the word “Treaty” as it is used in respect of in- 
ternational treaties. My brother Davey has, in my respectful 
opinion, effectively disposed of the argument that Kellock, 
J., meant that s. 87 applied only to those Treaties referred 
to in other sections of the Indian Act and I would merely 
add that in my opinion the word as used in the section should, 
for the reasons already stated herein, be given its widest 
meaning in favour of the Indians. See also s. 15 of the In- 
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terpretation Act, R.S.C. 1952, c. 158 and Worcester v. State 
of Georgia (1832), 8 Law Ed. 512 at p. 579: “The language 
used in treaties with the Indians should never be construed 
to their prejudice.” 

The learned Judge below made a finding that “there is 
consequently no reason to conclude that he (Douglas) was 
signing in any other capacity other than as Chief Factor of 
the Hudson’s Bay Co. when the document dealing with the 
lands of the Nanaimo Tribes was signed in 1854 even though 
in the latter document he wrote the words ‘Governor Van- 
couver Island’ after his signature. Such words, I hold to be 
merely descriptive of the man and not descriptive of the ca- 
pacity in which he was signing the document”. Because of 
the fact that the Hudson’s. Bay Co. like other proprietary 
companies of the day, was an instrument of Imperial Policy 
as indicated by my brother Davey and for other reasons fol- 
lowing, with respect, I think that any question as to the ca- 
pacity in which Douglas signed the document, whether as 
Governor or as Chief Factor or Agent of the company, is of 
little importance. He was at the same time both Governor 
and Chief Factor and Agent of the Hudson’s Bay Co. 

I propose now to deal with the position and authority of the 
Hudson’s Bay Co. 

The original Royal Charter incorporating the Hudson’s 
Bay Co. was granted by King Charles the Second in 1670. 
The original members of the corporation thus established 
were all persons who history indicates were persons very 
much in the Royal favour. The first Governor, Prince Rupert 
of Bavaria, had been a great leader for the Stuarts in the 
Civil War. The second Governor was James, Duke of York, 
afterwards James II of England, and the third was John 
Churchill, afterwards Duke of Marlborough. As the power 
of the Monarch was without effective Parliamentary restric- 
tion it is understandable therefore, that the corporation 
formed by the persons, should have “of our especial grace, 
certain knowledge and mere motion”, not only the great 
trading monopoly granted to it in British North America, 
well protected by the clauses of the Charter, but also the 
“absolute” lordship and proprietorship granted of the ter- 
ritory saving “the faith allegiance and sovereign dominion” 
due to the Crown, its heirs and successors to be held “in 
free and common soccage” with the right to pass “reason- 
able laws, constitutions, orders and ordinances ... for the 
good government of the said Company, and of all governors 
of colonies, forts and plantations, factors, masters, mariners 
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and other officers employed or to be employed in any of the 
territories and lands aforesaid, and in any of their voyages 
... so always as the said laws, constitutions, orders and or- 
dinances, fines and amerciaments, be reasonable, and not 
contrary or repugnant, but as near as may be agreeable to 
the laws, statutes or customs of this our realm.” The tenure 
by “full and common soccage” — a tenure by service to be 
given by a corporation composed of persons in the Royal 
favour indicates the close, almost personal, relationship of 
the Grantee to the Sovereign who maintained his sovereignty 
in respect of the subject of the grant the company which was 
in this case responsible directly to the Crown and was to 
act as the instrument of Royal, and in more democratic days, 
of Imperial Policy. 

The extent of the territory over which the company was 
to have trading jurisdiction is set out in the following words : 

WE HAVE granted, and by these presents, for us our heirs and 
successors, Do grant unto the said Governor and Company, and their 
successors, that they and their successors, and their factors, servants 
and agents, for them and on their behalf, and not otherwise, shall 
for ever hereafter have, use and enjoy, not only the whole, entire 
and only trade and traffic, and the whole, entire and only liberty, 
use and privilege of trading and trafficking to and from the terri- 
tory, limits and places aforesaid; but also the whole and entire trade 
and traffic to and from all havens, bays, creeks, rivers, lakes and 
seas, into which they shall find entrance or passage by water or 
land out of the territories, limits or places aforesaid; and to and 
with all the natives and people inhabiting, or which shall inhabit 
within the territories, limits and places aforesaid; and to and with 
all other nations inhabiting any the coast adjacent to the said ter- 
ritories, limits and places which are not already possessed as afore- 
said, or whereof the sole liberty or privilege of trade and traffic is 
not granted to any other of our subjects. 

The fact of the Charter as a monopoly is expressed in the 
strongest terms with provision for forfeitures against those 
infringing on the exclusive rights of the company “the one 
half of all the said forfeitures to be to us, our heirs and suc- 
cessors, and the other half thereof WE DO by these presents 
clearly and wholly, for us, our heirs and successors, give 
and grant unto the said Governor and Company, and their 
successors”. Under this Charter there w’as not a grant to 
the company of the territory which was afterwards known 
as Vancouver Island and therefore the Proclamation of 1763 
applied to the Island. 

The power of the company, its Governors and Chief Fact- 
ors and other officials to make laws and to enforce the laws 
is of the widest kind : 
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. . . AND FURTHER, of our especial grace, certain knowledge and 
mere motion, WE DO, for us, our heirs and successors, grant to and 
with the said Governor and Company of Adventurers of England 
trading into Hudson’s Bay, that all lands, islands, territories, planta- 
tions, forts, fortifications, factories or colonies, where the said Com- 
pany’s factories and trade are or shall be, within any the ports and 
places afore limited, shall be immediately and from henceforth under 
the power and command of the said Governor and Company, their 
successors and assigns; SAVING the faith and allegiance due to be 
performed to us, our heirs and successors as aforesaid; and that 
the said Governor and Company shall have liberty, full power and 
authority to appoint and establish Governors and all other officers 
to govern them, and that the Governor and his Council of the several 
and respective places where the said Company shall have planta- 
tions, forts, factories, colonies or places of trade within any the 
countries, lands or territories hereby granted may have power to 
judge all persons belonging to the said Governor and Company, or 
that shall live under them, in all causes, whether civil or criminal, 
according to the laws of this kingdom, and to execute justice ac- 
cordingly; and in case any crime or misdemeanor shall be committed 
in any of the said Company’s plantations, forts, factories or places 
of trade within the limits aforesaid, where judicature cannot be 
executed for want of a Governor and Council there, then in such 
case it shall and may be lawful for the chief Factor of that place 
and his Council to transmit the party, together with the offence, to 
such other plantation, factory or fort where there shall be a Governor 
and Council, where justice may be executed, or into this kingdom of 
England, as shall be thought most convenient, there to receive such 
punishment as the nature of his offence shall deserve. 

The Charter gave power to the company “to make peace 
or war with any prince or people whatsoever that are not 
Christians” and in every way to protect the rights of the com- 
pany. 

The provisions of the Grant to the company of January 
13, 1849 conveying Vancouver’s Island to the company were 
definitive and confirmatory of the Charter of 1670 and spe- 
cifically dealt with the matter of colonization of the Island. 
It did not destroy the aboriginal rights which the Royal Proc- 
lamation of 1763 speaking prospectively in so far as Van- 
couver Island was concerned, affirmed. As was the case in 
the Proclamation the protection and welfare of the Indians 
was stressed and the lordship and proprietorship of the 
company (subject to the sovereign dominion of the British 
Crown) confirmed. The following paragraphs are noteworthy: 

And whereas it would conduce greatly to the maintenance of 
peace, justice and good order, and the advancement of colonization 
and the promotion and encouragement of trade and commerce in, and 
also to the protection and welfare of the native Indians residing 
within that portion of Our territories in North America called Van- 
couver’s Island, if such island were colonized by settlers from the 
British dominions, and if the property in the land of such island 
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were vested for the purpose of such colonization in the said Governor 
and Company of Adventurers of England trading into Hudson’s 
Bay; but nevertheless, upon condition that the said Governor and 
Company should form on the said island a settlement or settlements, 
as hereinafter mentioned, for the purpose of colonizing the said 
island, and also should defray the entire expense of any civil and 
military establishments which may be required for the protection 
and government of such settlement or settlements (except, never- 
theless, during the time of hostilities between Great Britain and 
any foreign European or American power) : 

Now know ye, that We, being moved by the reasons before men- 
tioned, do by these presents, for us, Our heirs and successors, give, 
grant and confirm unto the said Governor and Company of Adven- 
turers of England trading into Hudson’s Bay, and their successors, 
all that the said island called Vancouver’s Island, together with all 
royalties of the seas upon the coasts within the limits aforesaid, 
and all mines royal thereto belonging: 

And further We do, by these presents, for Us, Our heirs and 
successors, make, create and constitute the said Governor and Com- 
pany for the time being, and their successors, the true and absolute 
lords and proprietors of the same territories, limits and places, and 
of all other the premises (saving always the faith, allegiance and 
sovereign dominion due to Us, Our heirs and successors for the 
same) ; to have, hold, possess and enjoy the said territory, limits 
and places, and all and singular other the premises hereby granted 
as aforesaid, with their and every of their rights, members, royalties 
and appurtenances whatsoever to them, the said Governor and Com- 
pany, and their successors for ever, to be holden of Us, Our heirs 
and successors, in free and common soccage, at the yearly rent of 
Seven shillings, payable to Us and Our successors for ever, on the 
First day of January in every year. 

The wording of the Hudson’s Bay Co.’s Royal Charter of 
1670 and the Royal Grant of 1849 leaves no room for doubt 
that it was contemplated that the Governor, Factors and 
other officials of the company should exercise on behalf of 
the company all the powers necessary to make such Treaties 
(in the broad sense as including accommodations) with the 
Indians and others which were considered necessary for the 
attainment of the objects of the Charter and the Grant, but 
as an arm of the Crown. Notwithstanding the informality of 
the transaction on the part of the Hudson’s Bay Co., it was just 
as much an act of state as if it had been entered into by the 
Sovereign herself. 

In the Tudor and Stuart days a number of proprietary com- 
panies were formed by charter direct from the Sovereign in 
person. Of these the East India Co. and the Hudson’s Bay 
Co. were the most powerful. Both were emanations of the 
Crown in a very close sense of the terms — creatures of the 
Royal prerogative — and in this respect at least there was 
great similarity between them. It is therefore useful in con- 
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sidering the position of the Hudson’s Bay Co. as representing 
the Crown to refer to the opinion of the Judicial Committee 
of the Privy Council in Secretary of State for India v. K.B. 
Sahaba, 13 Moo. P.C. 22 at pp. 75-7, 15 E.R. 9, Lord Kings- 
down said : 

The general principle of law was not, as indeed it could not, with 
any colour of reason be disputed. The transactions of independent 
States between each other are governed by other laws than those 
which Municipal Courts administer: such Courts have neither the 
means of deciding what is right, nor the power of enforcing any 
decision which they may make. 

But it was contended on the part of the Respondent, that this case 
did not fall within the principle, for the following reasons:— 

First. Because, as it was said, the East India Company did not 
stand in the position of an independent Sovereign; that such powers 
of Sovereignty as were exercised on behalf of the Company were 
vested, not in the Company, but in the Governor-General and Council, 
who are protected by legislative enactments for what they may do in 
that character. . . . 

On the first point their Lordships are unable to discover any room 
for doubt. The careful and able review of the several Charters and 
Acts of Parliament bearing upon the subject which they had the ad- 
vantage of hearing at the Bar, has satisfied them that the law, as it 
stood in the year 1839, is accurately stated in the following passage 
in the judgment of Chief Justice Tindal in case of Gibson v. The East 
India Company (5 Bingh. N.C. 273), in which, after referring to 
various legislative enactments, he observes that from these — “It is 
manifest that the East India Company have been invested with 
powers and privileges of a twofold nature, perfectly distinct from 
each other; namely, powers to carry on trade as merchants, and 
(subject only to the prerogative of the Crown, to be exercised by the 
Board of Commissioners for the affairs of India) power to acquire 
and retain and govern territory, to raise and maintain armed forces 
by sea and land, and to make peace or war with the Native powers 
of India.” 

At p. 86: 
If there had been any doubt upon the original intention of the 
Government, it has clearly ratified and adopted the acts of its agent, 
which according to the principle of the decision in Baron v. Denman, 
is equivalent to a previous authority. 

The result, in their Lordships’ opinion, is, that the property now 
claimed by the Respondent has been seized by the British Govern- 
ment, acting as a Sovereign power, through its delegate the East 
India Company; and that the act so done, with its consequences, is 
an act of State over which the Supreme Court of Madras has no 
jurisdiction. 

It is abundantly clear, from the Charter of 1670 and the 
Grant of January 13, 1849, that the authority of the Hudson’s 
Bay Co. as a delegate of the Crown and the authority of Doug- 
las as the Agent and Chief Factor of the company and Gover- 



nor of the Colony extended to the exercise of the powers of 
the Sovereign. See A.-G. Can. v. Cain, A.-G. Can. v. Gilhula, 
[1906] A.C. 542, Lord Atkinson at pp. 545-6: 

In 1763 Canada and all its dependencies, with the sovereignty, 
property, and possession, and all other rights which had at any time 
been held or acquired by the Crown of France, were ceded to Great 
Britain: St. Catherine’s Milling and Lumber Co. v. Reg. (1888) 14 
App. Cas. 46, at p. 53. Upon that event the Crown of England be- 
came possessed of all legislative and executive powers within the 
country so ceded to it, and, save so far as it has since parted with 
these powers by legislation, royal proclamation, or voluntary grant, 
it is still possessed of them. . . . The Imperial Government might 
delegate those powers to the governor of the Government of one of 
the Colonies, either by royal proclamation which has the force of a 
statute — Campbell v. Hall (1774) 1 Cowper, 204 — or by a state 
of the Imperial Parliament, or by the statute of a local Parliament 
to which the Crown has assented. If this delegation has taken place, 
the depository or depositaries of the executive and legislative powers 
and authority of the Crown can exercise those powers and that au- 
thority to the extent delegated as effectively as the Crown could itself 
have exercised them. The following cases establish these proposi- 
tions: In re Adam (1837) 1 Moo. P.C. 460, at pp. 472-6; Donegani 
v. Donegani (1835) 3 Knapp, 63, at p. 88; Cameron v. Kytc (1835) 
3 Knapp, 332, at p. 343; Jephson v. Ricra (1835) 3 Knapp, 130. 

I have no doubt that in enacting s. 87 of the Indian Act, 
Parliament recognized the fact that Indian Treaties would 
have been completed in degrees of formality varying with 
the circumstances of each case — some with Government 
representatives, some with military commanders and others 
with frontier representatives of the great trading companies. 
It was necessary that those on the frontier be given wide 
powers and a wide discretion. So it was with Douglas. 

I have also no doubt that in enacting the section, Parlia- 
ment recognized the fact that it was at the time of Douglas 
particularly important for the maintenance of law and order 
that Indian rights be respected and interpreted broadly in 
favour of the Indians, not merely for the due administra- 
tion of law, but also for the safety of the settlers who con- 
stituted a minority of, at the most, 1,000 persons, there being 
30,000 Indians on Vancouver Island alone, apart from the 
warlike tribes to the north, who always constituted a raiding 
threat and against whom the maintenance of friendship with 
the local Indians afforded a measure of security. The history 
of Indian troubles on the coast proved how important this 
consideration was. These being facts of history and notorious, 
it is reasonable to infer that Parliament had them in mind. 

In considering the authority of Douglas in relation to the 
question as to whether or not the document (ex. 8) was a 
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Treaty, Parliament would doubtless have also in mind that 
he governed either as the Chief Factor or Agent of the Hud- 
son’s Bay Co. or as Governor, by the force of his personality 
and the respect which the Indians had for his word, and 
not by legislation or formal documents. He was almost iso- 
lated from the British Colonial Office and the head office of 
the company, as it took two months for his despatches to 
reach England and the same time for a reply to be re- 
ceived. These facts precluded him from obtaining specific 
authority when situations of emergency arose and changed 
from day to day. The Colonial Office was aware of this fact 
as is evidenced by a despatch of July 31, 1858, from Sir E. B. 
Lytton, Colonial Secretary, to Douglas. That despatch reads 
in part as follows : 

I have to enjoin upon you to consider the best and most humane 
means of dealing with the native Indians. The feelings of this coun- 
try would be strongly opposed to the. adoption of any arbitrary or 
oppressive measures towards them. At this distance and with the im- 
perfect means of knowledge which I possess, I am reluctant to offer 
as yet, any suggestion as to the prevention of affray between the 
Indians and the immigrants. 
This question is of so local a character that it must be solved by 
your knowledge and experience, and I commit it to you in the full 
persuasion that you will pay every regard to the interests of the 
natives which an enlightened humanity can suggest. 
Let me not omit to observe that it should be an invariable condition 
in all bargains for treaties with the natives for the cession of lands 
possessed by them. 
That subsistence should be supplied to them in some other shape, and 
above all, that it is the earnest desire of Her Majesty’s government 
that your early attention should be given to the best means of dif- 
fusing the blessings of the Christian religion and of civilization 
among the natives. 

Similarly, Lord Carnarvon, Acting Colonial Secretary, in 
a despatch dated April 11, 1859, instructed Douglas in part 
as follows: 

I have to acknowledge the receipt of your despatch of 9th February, 
Number 4, transmitting copies of communications which have passed 
between you and the House of Assembly of Vancouver Island between 
the 23rd of August and the 5th of February, last. 
I am glad to perceive that you have directed the attention of the 
House to that interesting and most important subject, the relations 
of Her Majesty’s government and of the Colony to the Indian race. 
Proofs are unhappily still too frequent of the neglect which Indians 
experience when the white man obtains possession of their country, 
and their claims for consideration are forgotten at the moment when 
equity most demands the hands of the Protector should be extended 
to help them. 
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In the case of the Indians of Vancouver Island, and of British 
Columbia, Her Majesty’s government earnestly wish that when the 
advancing requirements of colonization press upon the lands occupied 
by members of that race, measures of liberality and justice may be 
adopted for compensating them for the territory which they have 
been taught to regard as their own. 
Especially, I would enjoin upon you, and all in authority in both 
colonies, the importance of establishing schools of an industrial as 
well as an educational character for the Indians, whereby they may 
acquire the arts of civilized life which will enable them to support 
themselves and not degenerate into the mere recipients of emolu- 
mentary relief. If it is to be hoped that by such other means 
which your experience will enable you to devise, the Indians may in 
these, the most recent of the British settlements, be treated in a 
manner worthy of the beneficent rule of our gracious Sovereign. 

These instructions as to the dealings with the Indians are 
in terms similar to those which- Douglas received in Decem- 
ber, 1849, from the Hudson’s Bay Co. (ex. 4). 

The wide power which Douglas had and the authority 
which he exercised is exemplified by his Proclamation of 
November, 1858, when he was made Governor of the Colony 
of British Columbia. By that Proclamation he indemnified 
himself and others in respect of illegal acts previously done 
and after referring to the fact that by his Commission he had 
been authorized by Proclamation under Seal of the Colony to 
make laws for the peace, order and good government of the 
same, he went on to proclaim : 

Be it therefore known to all whom it may concern, that I, the said 
James Douglas, Governor of British Columbia, do hereby, in virtue 
of the authority aforesaid, enact and proclaim that every act, matter 
or thing bona fide done and performed for any of the purposes 
aforesaid, before the date of this proclamation, by me, the said 
James Douglas, or any other person or persons acting under my 
authority or direction, shall be deemed to be and to have been valid 
in Law’, and that I, the said James Douglas, and the said other 
persons, shall be and hereby are severally and jointly indemnified, 
freed and discharged from and against all actions, suits, prosecutions 
and penalties whatever, in respect of any such act, matter or thing, 
and that the same shall not be questioned in any of Her Majesty’s 
Court of Civil or Criminal jurisdiction in this Colony. 

And I do further enact and proclaim, that any declaration in 
writing, under the hand of the Governor, or officer administering 
the Government of British Columbia, to the effect that any act, 
matter or thing specified therein, was done or performed for any 
of such purposes, or under any such direction or authority as afore- 
said, shall, for the purposes of this proclamation, be conclusive 
evidence of the matters stated therein, and shall be a sufficient dis- 
charge and indemnity to all persons mentioned in the said declara- 
tion in respect of the act, matter or thing specified therein. 

It is true that this Proclamation had reference to British 
Columbia, but it indicates that his authority was of the broad 
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nature referred to. Although on March 9, 1849, Governor 
Blanshard arrived as Governor, the authority continued to 
be exercised in fact by Douglas. The situation with which 
Blanshard was faced and the extent of his real power are 
referred to in British Columbia : A History by Margaret A. 
Ormsby, as follows (p. 99) : 

There, without salary, without headquarters, without law officers, 
without an army, without police and without a gaol, Queen Vic- 
toria’s representative was expected to introduce the pattern of 
government existing in all British colonies. 

Lacking a private residence, Blanshard remained on board the 
Driver for almost the first month of his term; on her departure, he 
was given a room in the Fort where he remained until autumn. 
During those months he learned that the authority of the Honour- 
able Company ranked high above his and that the officers of the 
Company had methods of disciplining Company servants and Indians 
which were very different from his own. 

In the Colony of Vancouver Island, all the real power was con- 
centrated in the hands of James Douglas. In addition to his posi- 
tion as Chief Factor and as senior officer of the Board of Manage- 
ment, Douglas acted as the Company’s Agent for the sale of lands, 
minerals and timber, and as Agent of the Puget’s Sound Agricultural 
Company. With the exception of twenty-six-year-old Captain Walter 
Colquhoun Grant, as yet the only colonist, and Grant’s eight men, 
everyone on Vancouver Island was an employee of a great mono- 
polistic trading company. By habit and by custom, everyone re- 
spected the decisions of the Chief Factor. To superimpose the in- 
stitutions of self-government on a society organized as a hierarchy 
would be a mighty task. 

Blanshard requested in November, 1850, that he be re- 
called and left the Colony in September, 1851. The Council 
was appointed by the Governor, the first Council being ap- 
pointed by Blanshard as he was preparing to leave the Island 
and thereafter by Douglas. In 1850 Douglas was appointed 
the Senior member of the Council. 

Douglas was appointed Governor of the Island on Septem- 
ber 1, 1851. At that time the settlement on Vancouver Island 
amounted to a fort at Victoria and residential and farming 
lands adjoining thereto. In 1853 on Douglas’ recommenda- 
tion, his Council appointed Douglas’ brother-in-law David 
Cameron as Chief Justice of Vancouver Island. The same 
historical authority (Ormsby) refers to this matter as fol- 
lows (p. 120) : 

Cameron had newly arrived in the Colony, and although the 
Governor had faith in his firmness and integrity, his past record 
was not too promising. After an unsuccessful career in business 
as a cloth merchant in Scotland and as manager of a sugar planta- 
tion in Demerara, he had obtained through Colvile a position as a 
clerk at the Company’s Nanaimo coal-fields. 
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Cameron’s appointment, following by a few months the addition 
of John Work, an old Hudson’s Bay Company man, to the Council, 
was all that Staines, Langford and Skinner needed to convince 
them that Douglas drew no distinction between his duty as Governor 
and his position as Chief Factor of the Hudson’s Bay Company. At 
the meeting of the Legislative Council, Cooper had approved the 
selection of Cameron; now he threw in his lot with the parson and 
the squire. Early in February, 1854, Staines drafted a petition 
to be laid at the foot of the Throne, and prepared a protest to be 
placed before the Duke of Newcastle, the Colonial Secretary, claiming 
that Cameron had an "improperly close family connexion with the 
Governor”, that he was not a lawyer by profession and that he had 
"exhibited notorious and gross partiality, acrimony, malice and 
indecorum” in his official capacity. 

The protests referred to in the above quotation were not suc- 
cessful in obtaining any result from the British Government. 
Douglas’ actions as the supreme power on the Island, either 
as the Agent and Chief Factor of the Hudson's Bay Co., or 
as Governor, were consistently upheld. He himself referred 
to the fact that he was “without legal advice, or intelligent 
assistance of any kind” (Ormsby, p. 122). The first lawyer 
did not arrive on Vancouver Island until 1858. The potential 
difficulties with Indians and the need that accommodations 
be made with them without delay is indicated by the follow- 
ing passage from Miss Ormsby’s work (p. 127) : 

The need for defence against hostile Indians constituted a great 
binding force for the communities of Nanaimo, Victoria and Sooke. 
White settlers on Vancouver Island, numbering with their children 
no more than 1,000 persons, were surrounded by an Indian popu- 
lation of nearly 30,000. The Hudson’s Bay Company maintained 
its reputation for excellent relations with the native tribes by 
speedy punishment of any outrage. To hunt a Cowichan murderer 
in 1853, Douglas organized among Company servants the Victoria 
Voltigeurs, a small group of volunteer militiamen, enlisted the 
services of the Royal Navy, and for the trial, empanelled a jury 
on Board the Beaver. The same year he had the bastion built at 
Nanaimo, and in 1856. when the arrival of northern Indians in 
great numbers caused consternation at Fort Victoria, he advised 
the Council to use public funds to organize a company of thirty 
Voltigeurs. 

The mere statement of the foregoing circumstances not 
only supports the authority of Douglas to complete the docu- 
ment (ex. 8) but also indicates the necessity for the same. 
In my opinion, these matters of history are to be taken as 
within the knowledge of Parliament when s. 87 of the In- 
dian Act was passed. 

Prior to British Columbia entering into Confederation in 
1871, no provincial legislation had been passed extinguish- 
ing the aboriginal rights of the Indians to hunt. By Ordin- 
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ances of the Colony of Vancouver in 1859 and 1862, statutes 
dealing with the preservation of game were passed and in 
1870 the United Colony of British Columbia passed a further 
Act for the protection of game [see C.S.B.C. 1877, cc. 79 
and 80].. In none of these statutes was there any prohibition 
applying specifically to Indians. It would have required spe- 
cific legislation to extinguish the aboriginal rights, and it 
is doubtful whether Colonial legislation, even of a specific 
kind, could extinguish these rights in view of the fact that 
such rights had been confirmed by the Royal Proclamation 
of 17S3. That aboriginal rights were recognized by the pro- 
vincial authority is clear from the petition sent by the 
House of Assembly of Vancouver Island to the Colonial Secre- 
tary in 1861 (ex. 11). This reads in part as follows: 

1. THAT many colonists have purchased land, at the rate of One 
Pound Sterling per acre, in districts to which the Indian title has 
not yet been extinguished. 

4. THAT, within the last three years, this Island has been visited 
by many intending settlers, from various parts of the world. Com- 
paratively few of these have remained, the others having, as we 
believe, been in a great measure, dete'rred from buying land as 
they could not rely on having peaceable possession; seeing that the 
Indian Title was still unextinguished to several of the most elegible 
agricultural districts of the Island. 
5. . . . THAT the House of Assembly, bearing in mind, that from 
the dawn of modern colonization until the present day, wars with 
phnrionnoq, ham mainly arisen from disputes about land, which by 
timely and moderate concession on the part of the more powerful 
and enlightened of the disputants concerned, might have been 
peaceably and economically adjusted; now earnestly pray, that 
Her Majesty’s Government would direct such steps to be taken, 
as may seem beet, for the speedy settlement of the matter at issue, 
and the removal of a most serious obstacle to the well being of this 
Colony. 

I. S. Helmcken 
Speaker 

February 6t’n 
1861 

The fact that Indian rights had been recognized by the 
Colonial Government is supported by the terms of Union 
under which British Columbia entered into Confederation 
in 1871. The terms are to be found in the Order in Council 
of May 16, 1871, the Schedule to which contains addresses of 
the Senate of Canada and the House of Commons of Canada 
to Her Majesty. R.S.B.C. 1952, vol. 6, pp. 135-43. Those ad- 
dresses contain the following provision as to Indians: 

13. The charge of the Indians, and the trusteeship and manage- 
ment of the lands reserved for their use and benefit, shall be assumed 
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by the Dominion Government, and a policy as liberal as that 
hitherto pursued by the British Columbia Government shall be 
continued by the Dominion Government after the Union. 

To carry out such policy, tracts of land of such extent as it has 
hitherto been the practice of the British Columbia Government to 
appropriate for that purpose, shall from time to time be conveyed 
by the Local Government to the Dominion Government in trust for 
the use and benefit of the Indians on application of the Dominion 
Government; and in case of disagreement between the two Govern- 
ments respecting the quantity of such tracts of land to be so 
granted, the matter shall be referred for the decision of the Secre- 
tary of State for the Colonies. 

After British Columbia entered into Confederation it had 
no power to pass any such legislation in view of the provi- 
sions of head 24 of s. 91 of the B.N.A. Act, 1867. The scope of 
the Indian Act as applying to the regulation of hunting and 
fishing is very wide: see R. v. Jim (1915), 26 C.C.C. 236 at 
p. 237, 22 B.C.R. 106. 

In my opinion, therefore, the document (ex. 8) is a Treaty 
within the meaning of s. 87 of the Indian Act. As has already 
been indicated, the right could only be extinguished by Fed- 
eral legislation as was done with respect to the shooting of 
migratory birds by the Migratory Birds Convention Act re- 
ferred to in Sikyea v. The Queen, 50 D.L.R. (2d) 80, [1965] 
2 C.C.C. 129, 49 W.W.R. 306, [1964] S.C.R. 642. That judg- 
ment upheld the judgment of the Manitoba Court of Appeal 
(Johnson, J.A., per curiam), 43 D.L.R. (2d) 150, [1964] 2 
C.C.C. 325, 46 W.W.R. 65. With respect I agree with what 
the last-mentioned learned Judge said at p. 158 D.L.R. as 
follows : 

I cannot believe that the Government of Canada realized that in 
implementing the Convention they were at the same time breaching 
the treaties that they had made with the Indians. It is much more 
likely that these obligations under the treaties were overlooked — 
a case of the left hand having forgotten what the right hand had 
done. The subsequent history of the Government's dealing with the 
Indians would seem to bear this out. 

To summarize, it is my opinion : 
(1) That aboriginal rights existed in favour of Indians 

from time immemorial. 
(2) That upon the British attaining sovereignty over Brit- 

ish Columbia and in particular Vancouver Island, the British 
Crown held a substantial and paramount estate — a pro- 
prietary estate in the territory, the tenure of the Indians 
being a personal and usufructuary right (the aboriginal 
right) dependent on the goodwill of the Sovereign. 

I 
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(3) That the right of the Indian respondents to hunt and 
fish on unoccupied lands was such a right. 

(4) That the Royal Proclamation of 1763 confirming such 
Indian rights applied to the territories claimed by the Brit- 
ish with the exception mentioned in the Proclamation and 
applied in particular to Vancouver Island by virtue of the 
claim of Sir Francis Drake in 1579 and subsequent British 
claims to the Island. 

(5) That Vancouver Island was not within the exceptions 
mentioned in the Proclamation as it was not Hudson’s Bay 
Co.’s land in 1763 and therefore the Indians’ right of hunt- 
ing and fishing on unoccupied land applied to Vancouver Is- 
land. 

(6) That before Confederation these rights had been rec- 
ognized by British and Colonial Governments. 

(7) That before Confederation these rights could only be 
extinguished by surrender to the British Crown and after 
Confederation by surrender to the Dominion Government 
which alone has the power to regulate the exercise of these 
rights. 

(8) That after Confederation these rights had been rec- 
ognized by the Dominion and Provincial Governments. 

(9) That the said rights have never been surrendered or 
extinguished. 

(10) That the document ex. 8 is a Treaty within the mean- 
ing of s. 87 of the Indian Act by virtue of the Royal Proc- 
lamation of 1763 as confirming aboriginal rights or per se 
because of its very nature and the circumstances of its com- 
pletion by the Hudson’s Bay Co. as a delegate of the Brit- 
ish Crown and James Douglas having the power to execute 
it either as the authorized representative of the delegate 
of the Crown — the Hudson’s Bay Co. — or as Governor of 
Vancouver Island. 

(11) That the sections of the Game Act of British Colum- 
bia under which the prosecution has been launched do not 
apply to the two respondents as native Indians hunting for 
food on unoccupied land. 

Such is my opinion on the main issues. I have given the 
reasons therefor in detail. These will indicate my views on 
incidental matters arising. For the reasons stated the appeal 
of the Crown should be dismissed. 

LORD, J.A. (dissenting) :—I would allow the appeal for 
the reasons given by my brother Sheppard. I would, how- 
ever, add these further observations : 
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In Francis v. The Queen, 3 D.L.R. (2d) 641 at p. 652, [1956] 
S.G.R. 618, Kellock, J., said in reference to s. 87 : 

I think it is quite clear that “treaty” in this section does not 
extend to an international treaty such as the Jay Treaty but only to 
treaties with Indians which are mentioned throughout the statute. 

When the statute is examined I think it is made quite 
clear that it has a restricted meaning in that it draws a dis- 
tinction between a Treaty and an Agreement or an under- 
taking. Section 112(4) [of the Indian Act, R.S.C. 1952, c. 149] 
read as follows: 

112(4) An Indian or members of a band shall not be enfranchised 
under this section contrary to the terms of any treaty, agreement 
or undertaking between a band and Her Majesty that is applicable. 

Section 89(1) (b) reads: 
89(1) For the purposes of sections 86 and 88, personal property 

that was 
(b) given to Indians or to a band under a treaty or agreement 

between a band and Her Majesty, 
shall be deemed always to be situated on a reserve. 

The Indian Act was revised and re-enacted in 1951, at which 
time Parliament evidently had knowledge of agreements or 
undertakings with Indians which could not be classed as 
Treaties, and where it was necessary to show that Parlia- 
ment intended to include such agreements it did so. I think 
it to be a reasonable conclusion that if it was intended to 
include such agreements in the exclusion clause of s. 87 it 
would have been so provided. In my opinion ex. 8 is simply 
an agreement for the sale of land between Indians and the 
Hudson’s Bay Co. to provide for the acquisition of lands re- 
quired by that company for the purposes of its own business. 
Several similar agreements with othei Indian tribes had 
been executed in 1850 when Blanshard was Governor and 
the learned trial Judge has held that “he (Blanshard) did 
not sign any of them so far as any documents filed in Court 
as Exhibits disclose”. He also held that Governor Douglas 
was never deputized to enter into a Treaty with the Indians 
on behalf of Her Majesty’s Imperial Government, and fur- 
ther, that when Douglas signed as “Governor Vancouver Is- 
land” such words were merely descriptive of the man and 
not descriptive of the capacity in which he was signing the 
document. 

The Crown Grant to the company (ex. 6) makes it clear 
that the paramount interest that the Crown had in convey- 
ing Vancouver Island was for the colonization of that area 
and for the promotion of trade and commerce. The only ref- 
erence to Indians is to be found in a recital which indicates 

\ 



666 DOMINION LAW REPORTS 50 D.L.R. (2d) 

that the vesting of title to Vancouver Island in the company 
“would conduce greatly to . . . and also to the protection 
and welfare of the native Indians residing” on Vancouver 
Island. Nowhere in this Grant does the Crown make any 
reservation for the rights of Indians to fish and hunt. This 
might be explained by the fact that the Royal Proclamation 
of 1763 specifically excluded the Indians occupying the ter- 
ritory which had been granted to the Hudson’s Bay Co. from 
participation in the benefits under the proclamation, includ- 
ing the use of the lands as hunting grounds. It would seem 
to have been the policy of the Imperial Government to leave 
the protection and welfare of such Indians to the Hudson’s 
Bay Co. 

SULLIVAN, J.A. :—I agree in dismissing the appeal for the 
reasons given by my brother Davey in which I concur. 

Appeal dismissed. 

REGINA v. LYKKEMARK 

Alberta District Court, Tavender, D.C.J. March 1, 1965. 

Constitutional law — Validity of legislation — Provincial offence of 
careless driving — Subsequently created Dominion ofFence of dangerous 
driving — Inadvertent and advertent negligence — Whether provincial 
enactment rendered inoperative. 

Section 135 of the Vehicles and Highway Traffic Act, R.S.A. 1955, 
c. 356, dealing with the ofFence of careless driving is not rendered 
inoperative by Cr. Code, s. 221(4), subsequently enacted, which deals 
with the ofFence of dangerous driving. The word “dangerous” imports a 
greater degree of negligence than does “careless”. It involves advertent 
negligence as against inadvertent and hence there is no conflict in the 
two provisions. 

[iO’Grady v. Sparling, 25 D.L.R. (2d) 145. 128 C.C.C. 1, 33 C.R. 293, 
33 W.W.R. 360, [I960] S.C.R. 804, apld; Stephens v. The Queen. 25 
D.L.R. (2d) 296, 128 C.C.C. 21, 33 C.R. 312, 33 W.W.R. 379, [1960] 
S.C.R. 823, refd to] 

PRELIMINARY objection to constitutionality of s. 135 of the 
Vehicles and Highway Traffic Act (Alta.). ■ 

D. F. McLeod, for accused, appellant. 
D. M. Sallenback, for the Crown, respondent. 

TAVENDER, D.C.J. :—This is an appeal by way of trial de 
novo from a conviction by Magistrate C. Batch at Calgary 
that the appellant 
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REGINA T. JOHNSTON 

Saskatchewan Court of Appeal, Culliton, CJ.S., Woods, Brownridge, 
Maguire and Hall, JJ.A. March 17, 1966. 

Indians — Treaty rights — Entitlement to “medicine chest” and relief 
from “pestilence” or “general famine” — Whether thereby entitled to 
“general hospital services” — Whether exempt from hospital tax — 
Saskatchewan Hospitalization Act — Indian Act (Can.), s. 87. 

Evidence — Judicial notice — Interpretation of treaty — Meaning 
of language — Judicial notice of facts of history — Reference to 
treatise. 

A treaty between the Crown and certain Indian tribes concluded in 
1876 provided “That a medicine chest shall be kept at the house of each 
Indian Agent for the use and benefit of the Indians at the direction 
of such agent” and “That in the event ... of the Indians . . . being 
overtaken by any pestilence, or by a general famine, the Queen . . . 
will grant . . . assistance of such character and to such extent as Her 
Chief Superintendent of Indian Affairs shall deem necessary and 
sufficient to relieve the Indians from the calamity . . .” Such provisions 
do not entitle an Indian “to receive general hospital services from the 
Government of Canada” so as to exempt the Indian from payment of 
hospitalization tax under s. 23(1) (iv) of the Regulations issued under 
the Saskatchewan Hospitalization Act, R.S.S. 1953, c. 232 [now R.S.S. 
1965, c. 253], Nor, therefore, could he be protected by s. 87 of the 
Indian Act, R.S.C. 1952, c. 149, which makes provincial laws applicable 
to Indians “except to the extent that such laws are inconsistent with 
this Act or any order, rule, regulation or by-law made thereunder, and 
except to the extent that such laws make provision for any matter for 
which provision is made under this Act”. 

The Court must give the words of the treaty the ordinary meaning 
that would have been attributed to them at the time the treaty was 
made and in so doing may take judicial notice of the facts of history 
by reference to authoritative treatises. 

[R. v. White and Bob (1964), 50 D.L.R. (2d) 613, 52 W.W.R. 193 
[affd 52 D.L.R. (2d) 481n, [1965] S.C.R. vi], apld] 

APPEAL by way of stated case from an acquittal by a 
Magistrate on a charge under the Saskatchewan Hospitaliza- 
tion Act for failing to pay hospital tax. 

Ronald L. Barclay, for the Crown. 
D. S. Newsham, for respondent. 

The judgment of the Court was delivered by 

CULLITON, C.J.S. :—This is an appeal by the Attorney- 
General for Saskatchewan by way of stated case. 

The respondent was changed on an information dated 
March 22, 1965, that he, being a resident of Saskatchewan, 
did unlawfully fail to pay 1963 tax on or before August 31, 
1963, as required by the Saskatchewan Hospitalization Act, 



750 DOMINION LAW REPORTS 56 D.L.R. (2d) 

R.S.S. 1953, c. 232 [now R.S.S. 1§£5, c. 253], and amend- 
ments and Regulations thereto. On being arraigned before 
Judge Policha of North Battleford, a plea of not guilty was 
entered. 

Pursuant to s. 708(5) of the Criminal Code, certain facts 
were admitted by the respondent, namely: that he, Walter 
Johnston, was a resident of Saskatchewan and that he had not 
paid the tax as alleged in the information. It was agreed by 
counsel for the Crown that the respondent was an Indian 
within the meaning of the Indian Act, R.S.C. 1952, c. 149. 
There was filed by the prosecution a copy of the Regulations 
issued under the Saskatchewan Hospitalization Act. The two 
pertinent sections of these Regulations [O.C. 1400/62, 58 
Sask. Gaz., p. 861] are as follows : 

21. Where the tax is to be paid by the Government of Canada in 
accordance with an arrangement to that effect between that Govern- 
ment and the Government of Saskatchewan on behalf of a resident 
who is an Indian within the meaning of The Indian Act (Canada) 
and is residing on an Indian reserve or has been residing outside 
an Indian reserve for less than twelve months, the other provisions 
of these regulations shall apply to such resident and to the tax 
payments made on his behalf. 

23(1) Subject to the provisions of section 24 the following 
classes of persons shall be exempt from taxation: 

(iv) every other person who is entitled to receive general 
hospital services from the Government of Canada at the begin- 
ning of the tax year, to the extent that he continues to be 
entitled to such general hospital services during the tax year. 

Counsel for the prosecution stated that while there was no 
written agreement, there was an undertaking between the 
Government of Canada and the Government of Saskatchewan 
that the Government of Canada would pay the hospitaliza- 
tion tax for Indians residing on a reserve or who had been 
residing outside a reserve for less than 12 months. The 
evidence established that Johnston had permanent employ- 
ment in the City of North Battleford and had been residing 
outside an Indian reserve for more than 12 months. 

No evidence was called in defence. There was filed by 
counsel for the respondent a certified copy of Treaty Number 
6 made between Her Majesty the Queen and the Plain and 
Wood Cree Indians and Other Tribes of Indians at Fort 
Carlton, Fort Pitt and Battle River with Adhesions and con- 
cluded in 1876 [Indian Treaties and Surrenders (1891), 
vol. 2, No. 157A, p. 35], with special reference to the follow- 
ing clauses in that Treaty: 

That a medicine chest shall be kept at the house of each Indian 
Agent for the use and benefit of the Indians at the direction of 
such agent. 
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That in the event hereafter of the Indians comprised within this 
treaty being overtaken by any pestilence, or by a general famine, 
the Queen, on being satisfied and certified thereof by Her Indian 
Agent or Agents, will grant to the Indians assistance of such 
character and to such extent as Her Chief Superintendent of Indian 
Affairs shall deem necessary and sufficient to relieve the Indians 
from the calamity that shall have befallen them. 

In disposition of the charge, the learned Judge of the 
Magistrate’s Court, in a written judgment, said in part: 

Referring to the “medicine chest” clause of Treaty No. 6, it is 
common knowledge that the provisions for caring for the sick and 
injured in the areas inhabited by the Indians in 1876 were some- 
what primitive compared to present day standards. It can be safely 
assumed that the Indians had limited knowledge of what provisions 
were available and it is obvious that they were concerned that their 
people be adequately cared for. With that in view, and possibly 
carrying the opinion of Angers, J., a step farther, I can only 
conclude that the “medicine chest” clause and the “pestilence” 
clause in Treaty No. 6 should properly be interpreted to mean that 
the Indians are entitled to receive all medical services, including 
medicines, drugs, medical supplies and hospital care free of charge. 
Lacking proper statutory provisions to the contrary, this entitle- 
ment would embrace all Indians within the meaning of the Indian 
Act, without exception. In my opinion, the accused falls within the 
exemption from taxation set forth in s. 23(1) (iv) of the Regulations 
and is not required to pay the tax. 

I find the accused not guilty as charged. 

In stating the case for the Court, the learned Judge found 
the facts as I have outlined them, and submitted the following 
questions : 

(1) Was I right in holding that Treaty No. 6 applied to the 
defendant, Walter Johnston? 

(2) Was I right in holding that the clause which reads as follows: 

“That a medicine chest shall be kept' at the house of each 
Indian Agent for the use and benefit of the Indians at the 
direction of such agent” 
in Treaty No. 6, covered premiums payable under the Saskat- 
chewan Hospitalization Act by the said defendant, Walter 
Johnston? 

(3) Was I right in holding that the said defendant, Walter 
Johnston, is exempt from taxes by virtue of Regulation 
23(1) (iv) of the Regulations made pursuant to The Saskatche- 
wan Hospitalization Act, O.C. 1400/62, Saskatchewan Gazette, 
September 14, 1962, Volume 58, No. 37, and thereby not required 
to pay the said tax? 

It was agreed and so fouiyi by the trial Judge that the 
respondent was an Indian as defined in the Indian Act and 
that he was a descendant of the Indians on behalf of whom 
Treaty Number 6 was made. Treaty Number 6 is, in my 
opinion, a treaty of the type referred to in s. 87 of the Indian 
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Act. He is, therefore, in my opinion, entitled to any rights or 
immunities under the said Treaty th$.t may have been con- 
templated by Parliament in enacting s. 87 of the Indian Act, 
unless the claim to such vested rights and immunities is 
limited to Indians residing on a reserve. Section 87 reads: 

87. Subject to the terms of any treaty and any other Act of the 
Parliament of Canada, all laws of general application from time 
to time in force in any province are applicable to and in respect of 
Indians in the province, except to the extent that such laws are 
inconsistent with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such laws make 
provision for any matter for which provision is made by or under 
this Act. 

I want to make it perfectly clear that the issue before this 
Court is not one relating to the general responsibility of the 
Government of Canada to Indians, but simply whether the 
learned trial Judge was right in his interpretation of the 
“medicine chest” and “pestilence” clauses of the Treaty. If 
I conclude that the learned trial Judge was right in his inter- 
pretation, only then would it become necessary to determine 
whether the respondent, as a non-resident of a reserve, is 
entitled to the benefits of the terms of the Treaty. 

In the interpretation of the clauses of a treaty, one must 
first look to the words used and give to those words the 
ordinary meaning that would be attributed to them at the 
time the treaty was made. To do so, too, it is both proper and 
advisable to have recourse to whatever authoritative record 
may be available of the discussions surrounding the execution 
of the treaty. I agree with the opinion expressed by Norris, 
J.A., in R. v. White and Bob (1964), 50 D.L.R. (2d) 613, 52 
W.W.R. 193 [affd 52 D.L.R. (2d) 481n, [1965] S.C.R. vi], 
when, at p. 629, he said: 

The Court is entitled “to take judicial notice of the facts of 
history whether past or contemporaneous” as Lord du Parcq said 
in Monarch Steamship Co., Ld. v. Karlshamns Oljefabriker (A/B), 
[1949] A.C. 196 at p. 234, [1949] 1 All E.R. 1 at p. 20, and it is 
entitled to rely on its own historical knowledge and researches, 
Read v. Bishop of Lincoln, [1892] A.C. 644, Lord Halsbury, L.C., 
at pp. 652-4. 

I have perused the treatise entitled Treaties of Canada 
with the Indians of Manitoba, North-West Territories, and 
Kee-Wa-Tin, by the Honourable Alexander Morris, P.C. The 
learned author, in this work, presents an authoritative record 
of the negotiations which resulted in the conclusion of a 
number of treaties, including Treaty Number 6. It is appar- 
ent that in the negotiation of Treaty Number 6 the Indians 
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greatly feared both pestilence and starvation. The learned 
author, at p. 178, says: 

They desired to be fed. Small-pox had destroyed them by hundreds 
a few years before, and they dreaded pestilence and famine, 

and then he went on to say: 
The food question, was disposed of by a promise, that in the event 
of a National famine or pestilence such aid as the Crown saw fit 
would be extended to them, and that for three years after they 
settled on their reserves, provisions to the extent of $1,000.00 per 
annum would be granted them during seed-time. 

The undertaking so given was incorporated in the “pesti- 
lence” clause of the Treaty. Thus both historically, and on the 
plain language of the clause, it means no more than it plainly 
states: the obligation of the Crown in the event of pestilence 
or general famine, to provide such assistance as the Chief 
Superintendent of Indians should deem necessary and suffi- 
cient to meet the calamity. With every deference to the con- 
trary opinion of the learned Judge of the Magistrate's Court, 
I do not think this clause of the Treaty has any relevancy in 
the determination of the question with which he was faced. 

There is nothing in Morris’ treatise to suggest that any 
meaning should be given to the words “medicine chest” other 
than that conveyed by the words themselves in the context in 
which they are used. The only reference I can find in the 
treatise is at p. 218, where the author states: “ ‘A medicine 
chest will be kept at the house of each Indian agent, in case of 
sickness amongst you.’ ” The “medicine chest” clause in the 
Treaty incorporates this undertaking. 

Again, on the plain reading of the “medicine chest” clause, 
it means no more than the words clearly convey: an under- 
taking by the Crown to keep at the house of the Indian agent 
a medicine chest for the use and benefit of the Indians at the 
direction of the agent. (The italics are mine.) The clause 
itself does not give to the Indian an unrestricted right to the 
use and benefit of the “medicine chest” but such rights as 
are given are subject to the direction of the Indian agent. 
Such limitation would indicate that the obligation was to 
have physically on the reservations, for the use and benefit 
of the Indians, a supply of medicine under the supervision 
of the agent. I can find nothing historically, or in any diction- 
ary definition, or in any legal pronouncement, that would 
justify the conclusion that tljg Indians, in seeking and accept- 
ing the Crown’s obligation to provide a “medicine chest” had 
in contemplation provision of all medical services, including 
hospital care. 

48—56 D.L.R. (2d) 
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Mr. Justice Angers, of the Exchequer Court of Canada, in 
an unreported judgment in Dreaver v. The King, gave an 
extended interpretation to the “medicine chest” clause of 
the Treaty when, at p. 20, he said : 

The clause might unquestionably be more explicit but, as I have 
said, I take it to mean that all medicines, drugs or medical sup- 
plies which might be required by the Indians of the Mistawasis 
Band were to be supplied to them free of charge. 

In reaching the foregoing conclusion, the learned Justice 
appears to have relied on the evidence of the suppliant 
Dreaver, who testified he was present during the negotiation 
of the Treaty and that it was understood that all medicines 
were to be supplied free to the Indian. There appears to be 
nothing in his evidence to support any wider interpretation 
of the clause than that given to it by Mr. Justice Angers. 
While I express no opinion as to the correctness of the inter- 
pretation of the clause as made by Mr. Justice Angers, I do 
not think, with respect, that the interpretation so given 
justifies the extended meaning attributed thereto by the 
learned Judge of the Magistrate’s Court. 

In light of the conclusion which I have already stated, it 
is not necessary for me to answer Q. 1 of the stated case, 
but I must answer “No” to Qq. 2 and 3. I direct that the 
matter be remitted back to the learned Judge of the Magis- 
trate’s Court for disposition. 

Appeal alio iced ; case remitted. 

RE HALLIWELL AND WELFARE INSTITUTIONS BOARD (B.C.) 

British Columbia Supreme Court, Munroe, J. December 9, 1965. 

Administrative law — Boards and tribunals — Welfare Institutions 
Board cancelling licence for rest home — Whether acting judicially or 
administratively — Requirements of natural justice — Welfare Insti- 
tutions Licensing Act (B.C.). 

When the Welfare Institutions Board of British Columbia cancels 
a licence required for the operation of a private rest home in the 
Province under the terms of the Welfare Institutions Licensing Act, 
R.S.B.C. 1960, c. 406, as amended and Regulations pursuant thereto, 
it decides an issue affecting the rights of the licensee and must there- 
fore act judicially and give the licensee an opportunity to know in 
what respect it is alleged to have violated any provisions of the 
Act or Regulations and to make answer to such allegations. 

A failure by the Board to observe such procedure constitutes a denial 
of natural justice and its order will be quashed on certiorari proceed- 
ings. 
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SASKATCHEWAN COURT OF APPEAL 

Culliton C.J.S., Woods, Brownridge, Maguire and Hall JJ.A. 

Regina v. Swimmer 

Indians — Whether Indian resident off reserve for more than one 
year liable to hospitalization tax and medical insurance premiums. 

Appeal by way of stated case from the acquittal of the respondent 
on a charge of failing to pay joint hospitalization tax and medical 
care premium. Respondent was an Indian within the meaning of 
the Indian Act, R.S.C. 1952, c. 149, and had lived on a reserve 
since his birth until 1958, since when he had lived outside a reserve. 
The Indian Act provided that the Canadian Government should 
pay the hospitalization tax and provide medical care for Indians 
living on reserves and for those who had lived off a reserve for 
less than a year, and this arrangement was recognized in both 
The Saskatchewan Hospitalization Act, R.S.S. 1965, c. 253, and The 
Saskatchewan Medical Care Insurance Act, R.S.S. 1965, c. 255. The 
trial Judge found that the respondent was exempt from tax and 
premium by virtue of the “medicine chest" clause in Treaty No. 6 
of 1876 which applied to him. 

It was held, per curiam, that the appeal must be allowed and the 
matter remitted to the Magistrate for the imposition of the appro- 
priate penaltv; the “medicine chest” clause had been judicially in- 
terpreted in'a way which made it clear that there was no obliga- 
tion on the Government of Canada to provide, without cost, medical 
and hospital services for all Indians; nor did any other statute 
purport to do so. By s. 87 of the Indian Act the respondent was 
subject to the provisions of both The Saskatchewan Hospitalization 
Act and The Saskatchewan Medical Care Insurance Act: Regina 
v. Johnston (1966), 56 W.W.R. 565, 49 C.R. 203, 56 D.L.R. (2d) 749 
followed. 

[Note up with 13 C.E.D. (2nd ed.) Indians, s. 22.] 

S. Kujawa, Q.C., for the Crown. 
J. M. Koskie, for respondent. 

4th December 1970. The judgment of the Court was deliv- 
ered by 

CULLITON C.J.S.:—This is an appeal by the Attorney Gen- 
eral for Saskatchewan by way of stated case. 

The respondent was charged in an information that he, on 
13th May 1968, being a resident of Saskatchewan, did unlaw- 
fully fail to pay the 1966 joint tax, consisting of the following: 
the Saskatchewan Hospitalization Act tax, $48; the Saskat- 
chewan Medical Care Insurance Act premium, $24; total $72. 

After a trial before Policha P.M. of the Magistrate’s Court, 
the respondent was found not guilty. The case stated by the 
learned Judge of the Magistrate’s Court may be summarized 
as follows: 

The respondent Andrew Swimmer is a resident of the Prov- 
ince of Saskatchewan and is an Indian within the meaning 
of the Indian Act. He lived on a reserve from his birth until 
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1958, and since that time has resided outside a reserve. It is 
admitted that he did not pay the tax. 

Section 72(1) (g) of the Indian Act provides that the Gov- 
ernor in Council may make regulations to provide medical 
treatment and health services for Indians. The Government 
of Canada pays the hospitalization tax and provides medical 
care for an Indian who is a resident of the Province of Saskat- 
chewan and resides on a reserve, or who has been residing 
outside a reserve for less than 12 months. This arrangement 
is recognized by s. 21 of the regulations issued under The 
Saskatchewan Hospitalization Act, which reads: 

“21. Where the tax is to be paid by the Government of 
Canada in accordance with an arrangement to that effect be- 
tween that Government and the Government of Saskatchewan 
on behalf of a resident who is an Indian within the meaning 
of the Indian Act (Canada) and is residing on an Indian re- 
serve or has been residing outside an Indian reserve for less 
than twelve months, the other provisions of these regulations 
shall apply to such resident and to the tax payments made on 
his behalf.” 

This arrangement is also recognized by s. 21(1) (v) of the 
regulations issued under The Saskatchewan Medical Care In- 
surance Act, which is as follows: 

“21.—(1) Subject to section 22, the following classes, of 
persons shall be exempt from the premium levy: . . . 

“(v) every person who at the beginning of the premium 
year is an Indian within the meaning of the Indian Act (Can- 
ada) and is residing on an Indian reserve or has been residing 
outside an Indian reserve for less than twelve months;” 

The learned trial Judge found that the respondent was en- 
titled to the benefit accorded to Indians under Treaty No. 6, 
made between Her Majesty the Queen and the Plain and Wood 
Cree Indians and other tribes of Indians at Fort Carlton, Fort 
Pitt and Battle River with adhesions, and concluded in 1876. 
This Treaty includes the "medicine chest” clause, which reads: 

“That a medicine chest shall be kept at the house of each 
Indian Agent for the use and benefit of the Indians at the 
direction of such agent” 

The learned trial Judge held that this clause should be 
interpreted to mean that all Indians to whom the said Treaty 
applies are entitled to receive all medical services, including 
medicine, dings, medical supplies and hospital care free of 
charge. Because of this, the learned trial Judge said the 
respondent was exempt from payment of the taxes imposed by 
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The Saskatchewan Hospitalization Act and The Saskatchewan 
Medical Care Insurance Act, and that he came within the 
following regulations: 

(Under The Saskatchewan Hospitalization Act) 

“23.— (1) Subject to section 24, the following classes of 
persons shall be exempt from taxation: . . . 

“(iv) every other person who at the beginning of the tax 
year is, without payment being made by him of a fee, premium 
or other sum of money, entitled to have payment made at the 
entire expense of the Government of Canada in respect of any 
hospital services he receives. ...” 

(Under The Saskatchewan Medical Care Insurance Act) 

“21.—(1) Subject to section 22, the following classes of 
persons shall be exempt from the premium levy: . . . 

“(vi) every other person who at the beginning of the 
premium year is, without payment being made by him of a 
fee, premium or other sum of money, entitled to have pay- 
ment made at the entire expense of the Government of Canada 
in respect of any medical services he receives. ...” 

He further held that, because of the interpretation he placed 
upon the “medicine- chest” clause, only the Parliament of Can- 
ada could legislate in respect of Indians and consequently s. 
21 of The Saskatchewan Hospitalization Act regulations, and 
s. 21(1) (v) of The Saskatchewan Medical Care Insurance Act 
regulations, were ultra vires. 

The questions posed in the said case are as follows: 

“1. Did I err in law in holding that the clause in Treaty 
No. 6, which reads as follows: 

“ ‘That a medicine chest shall be kept at the house of each 
Indian Agent for the use and benefit of the Indians at the 
direction of such Agent’ 

“should be interpreted to mean that the Government of Can- 
ada should pay the joint tax payable under The Saskatchewan 
Hospitalization Act and the regulations thereto, and The Saskat- 
chewan Medical Care Insurance Act and the regulations there- 
to, on behalf of the defendant Andrew Swimmer? 

“2. Did I err in law in holding that the clause in Treaty 
No. 6 which reads as follows: 

“ ‘That a medicine chest shall be kept at the house of each 
Indian Agent for the use and benefit of the Indians at the 
direction of such Agent’ 
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“should be interpreted to mean that the Indians are entitled 
to receive all medical services including medicines, drugs, med- 
ical supplies and hospital care, free of charge? 

“3. Did I err in law in holding that section 21 of the reg- 
ulations made pursuant to The Saskatchewan Hospitalization 
Act, o/c 1479/64, Saskatchewan Gazette, September 18, 1964, 
is ultra vires the Province of Saskatchewan? 

“4. Did I err in law in holding that section 21(1) (v) of 
the regulations made pursuant to The Saskatcheican Medical 
Care Insurance Act, o/c 1418/64, Saskatchewan Gazette, Sep- 
tember 18, 1964, is ultra vires the Province of Saskatchewan? 

“5. Did I err in law in holding that the defendant Andrew 
Swimmer, being an Indian within the meaning of the Indian 
Act, R.S.C. 1952, Cap. 149, and entitled to the benefits of 
Treaty No. 6 is entitled to have payment made at the entire 
expense of the Government of Canada in respect to any medi- 
cal services he received as set forth in section 23(1) para- 
graph (vi) of the regulations made pursuant to The Saskat- 
chewan Medical Care Insurance Act, o/c 1418/64, Saskatche- 
wan Gazette, September 18, 1964? 

“6. Did I err in law in holding that the defendant Andrew 
Swimmer, being an Indian within the meaning of the Indian 
Act, R.S.C. 1952, Cap. 149, and entitled to the benefits of 
Treaty No. 6, is entitled to have payment made at the entire 
expense of the Government of Canada in respect of any hospi- 
tal services he received as set forth in section 21(1) paragraph 
(iv) of the regulations made pursuant to The Saskatchewan 
Hospitalization Act, o/c 1479/64, Saskatchewan Gazette, Sep- 
tember 18, 1964?” 

The interpretation and application to be given to the “medi- 
cine chest” clause in Treaty No. 6 was considered by this 
Court in Regina v. Johnston (1966), 56 W.W.R.. 565, 49 C.R. 
203, 56 D.L.R. (2d) 749. Speaking for the Court I said at p. 
570: 

“Again, on the plain reading of the ‘medicine chest’ clause, 
it means no more than the words clearly convey: An under- 
taking by the crown to keep at the house of the Indian agent 
a medicine chest for the use and benefit of the Indians at the 
direction of the agent. [The italics are mine]. The clause 
itself does not give to the Indian an unrestricted right to the 
use and benefits of the ‘medicine chest’ but such rights as are 
given are subject to the direction of the Indian agent. Such 
limitation would indicate that the obligation was to have 
physically on the reservations, for the use and benefit of the 
Indians, a supply of medicine under the supervision of the 
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agent. I can find nothing historically, or in any dictionary 
definition, or in any legal pronouncement, that would justify 
the conclusion that the Indians, in seeking and accepting the 
crown’s obligation to provide a ‘medicine chest’ had in con- 
templation provision of all medical services, including hospital 
care.” 

I have no reason to depart from this opinion. There was, 
in my view, nothing in the present case that justified the rejec- 
tion of this view by the learned Judge of the Magistrate’s 
Court. 

It was because of the interpretation the learned Judge of 
the Magistrate’s Court gave to the “medicine chest” clause 
that he held s. 21 of the regulations under The Saskatchewan 
Hospitalization Act and s. 21(1) (v) of the regulations under 
The Saskatchewan Medical Care Insurance Act to be ultra 
vires. 

Section 87 of the Indian Act reads: 

“87. Subject to the terms of any treaty and any other 
Act of the Parliament of Canada, all laws of general applica- 
tion from time to time in force in any province are applicable 
to and in respect of Indians in the province, except to the 
extent that such laws are inconsistent with this Act or any 
order, rule, regulation or by-law made thereunder, and except 
to the extent that such laws make provision for any matter 
for which provision is made by or under this Act.” 

As I have already stated, the terms of Treaty No. 6 do not 
impose upon the Government of Canada the obligation of 
providing, without cost, medical and hospital services to all 
Indians. Moreover, I know of no Act of Parliament that 
purports to do so. Under these circumstances, the respondent 
was subject to the provisions of The Saskatchewan Hospitali- 
zation Act and The Saskatchewan Medical Care Insurance Act, 
being laws of general application, and liable for the tax there- 
under. 

In view of the conclusion I have reached I must answer all 
questions in the stated case, “Yes”. The verdict of acquittal 
will be set aside, and there will be entered a verdict of guilty. 
The matter will be referred back to the learned trial Judge 
for the imposition of the appropriate penalty. 
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ON APPEAL FROM THE SUPREME COURT OF CANADA. 

Laic of Canada—Indian Deserves—Liability to pay Annuities in respect thereof 

—British North America Act, 1807, ss. 109, 111, 112. 

Bj- treaties in 1850 the Governor of Canada, as representing the Crown 
and the provincial government, obtained the cession from the Ojibeway 
Indians of lands occupied as Indian reserves, the beneficial interest therein 
passing to the provincial government, together with the liability to pay 
to the Indians certain perpetual annuities :— 

Held that, these lands being within the limits of the Province of Ontario, 
created by the British North America Act, 18G7, the beneficial interest 
therein vested under s. 109 in that province. 

The p-crpetual annuities having been capitalised on the basis of the 
amounts specified in the treaties, the Dominion assumed liability in respect 
thereof under s. 111. Thereafter the amounts of these annuities were 
increased according to the treaties : 

HtUJ, that liability for these increased amounts was not so attached to 
the ceded lauds and their proceeds as to form a charge thereon in the 
hands of the province, under s. 109. They must be paid by the Dominion 
with recourse to the provinces of Ontario and Quebec conjointly, under 
ss. Ill and 112; in the same manner as the original annuities. 

THESE two appeals were heard together from a judgment of 
the Supreme Court (Dec. 9, 189-3), reversing an award made in 
an arbitration for settlement of all questions relating or incident 
to the accounts between the Dominion and the provinces of 

* Present: LORD WATSON, LORD Hociiorsc, LORD MORRIS, and SIB RICHARD 

COCCH. t 
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Ontario and Quebec, and between t’ne two provinces, pursuant 
to 54 & 55 Viet. c. C (Canada), 54 Viet. c. 2 (Ontario), and 
54 Viet. c. 4 (Quebec). 

The questions decided turn upon the construction of’ two. 
Indian treaties in 1S50, the effect of which is stated in the 
judgment of their Lordships, and of ss. 109, 111, and 112 
of the British North America Act of 18G7, which are as 
follows :— 

“ Sect. 109. All lands, mines, minerals and royalties be- 
longing to the several provinces of Canada, Nova Scotia and 
New Brunswick at the Union, and all sums then due or 
payable for such lands, mines, minerals or royalties shall 
belong to the several provinces of Ontario, Quebec, Nova 
Scotia and New Brunswick, in which the same are situate, or 
arise subject to any trusts existing in respect thereof, and to 
any interest other than that of the province in the same.” 

“ 111. Canada shall be liable for the debts and liabilities of 
each province existing at the Union.” 

“ 112. Ontario and Quebec conjointly shall be liable to 
Canada for the amount (if any) by which the debt of the 
Province of Canada exceeds at the Union sixty-two millions- 
five hundred thousand dollars, and shall be charged with interest 
at the rate of five per centum per annum thereon.” 

An award was made in 1870 under s. 142 of the Act the 
13th section of which provided “ that all the lands in either of 
the provinces of Ontario and Quebec surrendered by the Indians 
in consideration of annuities to them granted, which said 
annuities are included in the debt of the late Province of 
Canada, shall be the absolute property of the province in which 
the lands are respectively situate, free from any further claim 
upon, or charge to the said province in which they are so situate, 
by the other of the said provinces.” 

Then came the arbitration under the three statutes of 1S91 
mentioned above, under which a claim was put forward by the 
Dominion Government on behalf of the Ojibeway Indians, 
based on the treaties : (a) against the Province of Canada for 
§325,440.00 arrears of augmented annuities from 1S51 to 1S07 ; 
(l) against the Province of Ontario for §95,200.00, being. 

! 
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unpaid arrears of augmented annuities from 1807 to 1S73 ; 
(c) against the Province of Ontario for 8389,100.SO, being the 
amount of increased annuities actually paid by the Dominion 
Government to the Indians from 1874 to 1892. 

Xo question arose in this appeal under (a), or in reference to 
the amounts of the annuities originally specified in the treaties. 
These latter -were capitalised at the date of confederation and 
added to the debt of the old province which was assumed by the 
Dominion. 

The claims (6) and (c) were based on this, that the Province 
of Ontario, having succeeded to the lands surrendered, was 
liable for such increased annuities and payments under the 
treaties and s. 109. 

The Province of Quebec supported that view. 
The Province of Ontario, on the contrary, contended 
(a) That the liability, if any, was of the Province of Canada, 

in respect of which Ontario, as a separate province, has no 
liabiVty in any case, except, if at all, conjointly with Quebec. 

(1) By s. 13 of the award of September 3, 1870, Ontario was 
expressly freed from any liability separately from Quebec. 

(c) That no trust exists in respect of the said lands ; that 
the Indian title was extinguished in order that the lands might 
be openc-d up for settlement, and that patents from the Crown 
might issue therefor to purchasers ; and that the annuities or 
augmentations are not liens on the lands. 

(d) That the Dominion, at the Union, or at or before the 
passing of the Act 36 Viet. c. 30, included, or is deemed to 
have included, the liability in the amount of the debt of the 
Province of Canada assumed by the Dominion, and of which 
Ontario and Quebec were thereby relieved. 

The arbitrators on the question of liability, apart from the 
amount, awarded as follows :— 

“ 6. That the ceded territory mentioned became the property 
of Ontario under the 109th section of the British Xorth 
America Act, 1SG7, subject to a trust to pay the increased 
annuities on the happening, after the Union, of the event on 
which such payment depended, and to the interest of the 
Indians therein to be so paid. That the ultimate burden of 

3. C. 

ISOli 

ATTOUNEY- 
GENERAL 

FOR THE 
DOMINION

- or 
CANADA 

r. 
ATTORNEY- 

GENERAL 

FOR ONTARIO. 

ATTOENEY- 

GENERAL 

FOR QrEBEO 
r. 

ATTORNEY- 
GENERAL 

FOP. ONTARIO. 



J 
i 

'»3â 
. 202 IIOl'SE OF LOI: DS [î*'7j 

J.C. 

1S90 

ATTORNEY- 
GENERAL 

FOR THE 

DOMINION OF 
CANADA 

r. 
ATTORNEY- 

GENERAL 

FOR ONTARIO. 

ATTORNEY- 

GENERAL 
FOR QEEEEC 

r. 
ATTORNEY- 

GENERAL 

FOR ONTARIO. 

making provision for the payment of the increased annuities in 
question in such an event falls upon the Province of Ontario, 
and that this burden has not been in any way affected or 
discharged.” 

“9. That as respects the increased annuities which have 
been paid by the Dominion to the Indians since the Union, any 
payments properly made are to be charged against the Province 
of Ontario in the Province of Ontario Account, as of the date 
of payment to the Indians, and so fall within and be affected by 
our previous ruling as to interest on that account.” 

The Province of Ontario appealed from the above findings, 
and a majority of the Supreme Court (Strong C.J., Taschereau 
and Sedgewick JJ.) allowed the appeal, Gwynne and Iving JJ. 
holding that it should be dismissed. 

Accordingly the award was varied by striking out the 9t’u 
paragraph, and by substituting for the Gth paragraph the 
following :— 

" The ceded territory mentioned became the property of 
Ontario under British North America Act, 1SG7, s. 109, abso- 
lutely, and free from any trust, charge, or lien in respect of 
any of the annuities, as well those presently payable as those 
deferred and agreed to be paid in [augmentation of the original 
annuities, upon the condition in the treaties mentioned.” 

From this judgment the Dominion of Canada and the 
Province of Quebec appealed. 

Cohen, Q.C., and Loelinis, for the Dominion of Canada, 
contended that the award of the arbitrators should be restored 
and the judgment of the Supreme Court reversed. Upon the 
construction of the treaties they contended that the covenant 
to pay the increased annuities was in effect and by necessary 
implication a covenant to pay out of the lands surrendered, 
being in terms a covenant to pay should the surrendered lands 
produce such an amount as would enable the Government to 
pay without incurring loss. Assuming this to be the right 
construction of the covenant, it was contended that at the 
time of the confederation a trust existed in respect of the lands 
surrendered, and an interest of the Indians therein, within the 
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meaning of s. 109 of the Act of 1807, when properly construed. J. C. 

That section is not so limited in irs application as to include 189G 

only a direct charge or lien upon or an interest in lands ATTORNEY- 

enforceable by legal process. It applies to a trust or interest J^'YHE 

created by the Crown to be recognised and carried out by the DOMINION- OF 
° . CANADA 

Crown. Accordingly, the lands having become vested in the t. 
Crown in right of Ontario, the trust and interest in favour of GEN-EKAE 

the Indians should be observed and carried out by that province, FOR ONTARIO. 

The province got the benefit of the increased value and profits AKOHNEY- 

of the land, and it was equitable that it should he^ the burden FOR QUEBEC 

of any increased annuities resulting from those increased profits ATTORN-EY- 

under the terms of the treaties. Reference was made to 
Attorney-General of Ontario v. Mercer (1); Sti Catherine's   
Milling and Lumber Co. v. Leg. (2) ; Kinloch v. Secretary of 
State for India in Council (3) ; Lustomjee v. Leg. (4) With 
regard to the 13th clause of the earlier award of 1870, Ontario 
was not intended to be thereby freed from any liability to the 
Dominion for annuities to Indians in consideration of the lands 
surrendered. It merely meant that, as between the respective 
provinces, lands of this kind held by one province should be 
freed from claims of all other provinces. If it was intended 
to exclude a claim in respect of the Indians, or based upon a 
trust within s. 109, it was ultra vires the arbitrators. 

Angers, Q.C., and J. S. Hall, Q.C.. for the Province of 
Quebec, contended to the same effect. 

Blake, Q.C.,Haldane, Q.C., and Irving, Q.C., forthe respond- 
ent, the Province of Ontario, contended that the award had 
been rightly amended or reversed by the Supreme Court. 
According to the award, the liability for the increased annuities, 
so far as it had become by the happening of the prescribed 
event a present liability before the Union, was part of the debt 
of the late Province of Canada to be borne by Ontario and 
Quebec jointly. Then the award drew the distinction, that so 
far as that liability had not come into existence as a present 
liability before tbe Union, it was not a debt of the late Province 
of Canada, but a charge on the surrendered lands to which 

(1) (1683) S App. Cas. 7G7. (3) (1SS2) 7 App. Cas. G10. 
(2) (1SS3) 14 App. Cas. 4G. (4) (1S7G) 2 Q. E. D. GO. 
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Ontario became liable as the beneficial owner thereof. Ibaer- 
cnce was made to s. Ill of the Act of 1SG7, and it was con- 
tended that the liability to pay augmentations of the annuities, 
was included in the “ debts and liabilities ” for which tfc-: 
Dominion became answerable under that section. The award, 
admits that principle as regards such of the liabilities as had 
matured into debts before the Union. But the rest of the 
liabilities were created before the Union, and it was immaterial 
at what particular date they matured into debts. No distinction 
under s. Ill can be drawn between the two sets of liabilities. 
Recourse for all such liabilities must be had by the Dominion 
against the two provinces jointly. Then, as regards a charge or 
trust affecting the lands, it was not the intention of the autho- 
rities who concluded the treaties of 1850 to create charges or 
trusts in favour of the Indians affecting the surrendered lands 
or their proceeds to answer the annuities. Nor does the 
language of the treaties bear out that contention. The inten- 
tion was to create liability on the part of the Province of Canada, 
party to the treaties, to pay out of its general revenue. Even 
if there were a trust or interest established in the lands it 
would exist solely for the benefit of the Indians, and would not 
affect the liabilities either of the old Province of Canada and 
the Dominion or of the various governments as between them- 
selves in the Ultimate adjustment of their accounts. The 
Supreme Court, moreover, were right in holding that this ' 
question had already been decided in favour of Ontario by the 
award of 1870 under s. 142 of the Act of 1867. 

Cohen, Q.C., replied. 

1 

1SD6 The judgment of their Lordships was delivered by 
Dec. a. LORD WATSON. In the year 1850 the Ojibeway Indians 

’ inhabiting the Lake Huron District, and the Indians of the 
same tribe inhabiting the Lake Superior District, entered into 
separate treaties with the Governor of the Province of Canada, 
acting on behalf of Her Majesty and the Government of the 
Province, for the cession of certain tracts of land, which had 
until that time been occupied as Indian reserves. As considera- 
tion for these surrenders, a sum of money was immediately ! 

« 
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paid under each treaty ; and a promise and agreement were 
given by the Governor, as representing the Crown and the 
provincial Government, to pay a perpetual annuity, in the one 
case of 6001., and in the other of Both treaties contained 
;hc further promise and agreement that, in case the territory 
ceded should at any future period produce an amount which 
would enable the Government of the Province, without in- 
curring loss, to increase these annuities, then and in that case 
the same should be increased from time to time, provided that 
the amount paid to each individual should not exceed the sum 
of one pound provincial currency in any one year, or such 
further sum as Her Majesty might be graciously pleased to 
order. Provision was also made for a proportional abatement 
of the annuities, in the event, which has not yet occurred, of 
the Indian population of either district becoming diminished in 
number below a specified limit. 
fï.he effect of these treaties was, that, whilst the. title to the 

lands ceded continued to be vested in the Crown, all beneficial 
interest in them, together with the right to dispose of them, 
and to appropriate thejr proceeds, passed to the Government of 
the Province, which also became liable to fulfil the promises 
and agreements made on its behalf, by making due pavanent to 
the Indians of the stipulated annuities, whether original or 
increased^ In 1S67, under the Act of Union, the Province of 
Canada leased to exist, having been divided by that statute 
into two separate and independent provinces, Ontario and 
Quebec. Until the time when that division became operative, 
the Indian annuities payable under the treaties of 1850 were 
debts or liabilities of the old province, either present, future or 
contingent. 

There are four sections in the Act of 1867 (ss. 109, 111, 112 
and 142) which relate to the incidence, after Union, of the 
debts and liabilities of the old province. Those clauses contain 
the whole provisions of the Act upon that subject ; and it is 
upon their construction that the decision of this appeal must 
ultimately depend. They distribute these debts and liabilities 
into two classes, the one being payable in the first instance by 
the Dominion, with a right of indemnity against Ontario and 
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J. C. Quebec, and the other being directly chargeable either to 

1SD6 Ontario or to Quebec. 

ATTORNEY- Sect. Ill enacts, in general terms, that the Dominion cf 

GOETHE Canada “shall be liable for the debts and liabilities of each 
Ooyiisiosor province existing at the Union.” Sect. 112 enacts that Ontario 

r. and Quebec conjointly shall be liable to the Dominion for the 

CENTRAL" amount (if any) by which the debt of the Province of Canada 
ror. ONTARIO, exceeds at the Union sixty-two million five hundred thousand 

ATTORNEY- dollars, and shall be changed with interest at the rate of 5 ne*- 

GEXERAL ... 

FOR QUEBEC cent, per annum thereon. Then, by s. 142, provision is made 

ATTORXET- f°r tbe apportionment of the excess of these conjoint liabilities 

ror.EOxT\Bio over sum bPec^ie(l between Ontario and Quebec. 
  The enactments of s. 109 relate to the lands, mines, minerals, 

and royalties from which the territorial revenues of the old 
province were derived. It assigns to Ontario and Quebec, 
respectively, such of these sources of revenue as are locally 
situated within the bruits of each of these new provinces, 
together with all proceeds thereof which at the date of Union 
had become due and payable to the Province of Canada. Eut 
it is made an express condition of the transfer that the pro- 
perty transferred shall be “ subject to any trusts existing in 
respect thereof, and to any interest other than that of the 
province (i.e. of Canada) in the same.” 

The beneficial interest in the territories ceded by the Indians 
under the treaties of 1S50 became vested, by virtue of s. 109, in 
the Province of Ontario. So far as appears, the perpetual 
annuities of 600Z. and 400/. were duly paid by the old province ; 
and it was matter of admission, in the course of the argument 
upon this appeal, that, some time after the Union, the value of 
these annuities was capitahsed, and, with consent of all the 
parties interested, added to the debts and babilities which were 
assumed by the Dominion under the provisions of s. 111. The 
Indians do not seem to have become aware of the full extent of 
the rights secured to them by treaty, until the year 1873, when 
they for the first time preferred against the Dominion a claim 
for an annual increase of then respective annuities from and 
after the date of i he treaties, upon the ground that, during the 
whole period which followed, the proceeds of the surrendered 
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lands bad been so large as to enable the stipulated increase to 
be paid without involving loss. The Dominion Government, 
who maintained then, as they do now, that the Province of 
Ontario is directly liable to the Indians for any such increase, 
under the provisions of s. 109, intimated the claim to that pro- 
vince, when its Government admitted that the condition had 
been satisfied upon which the increased amounts became due 
and payable, but disputed liability, upon the ground that the 
claim was one which fell in the first instance upon the 
Dominion, with recourse against Ontario and Quebec jointly. 
It was ultimately arranged that the Government of the 
Dominion should from and after that date and in the mean- 
time continue to pay these increased allowances as they 
became due to the Indians, until the question of liability was 
determined. 

It appears that mauy questions have arisen from time to 
time since that arrangement was made with regard to the 
debts and liabilities of the Province of Canada at the time of 
the Union ; and these had the effect of delaying the final 
adjustment of the account contemplated by s. 112, the object 
of which is to ascertain and fix the precise balance of which 
Ontario and Quebec are made conjointly liable to relieve the 
Dominion. With the view of accelerating that adjustment, 
three statutes, in terms identical, were in the years 1890 and 
1S91 passed by the respective Legislatures of Canada, of 
Ontario, and of Quebec, sanctioning the appointment of three 
judges as arbitrators for the purpose of finally determining 
various matters which are therein specified—including all 
questions which had arisen or might thereafter arise “ in the 
settlement of the accounts between the Dominion of Canada 
and the provinces of Ontario and Quebec,” concerning which 
no agreement had previously been arrived at. 

In terms of, and under the authority of, these statutes a 
deed of-submission was entered into between the Governments 
of Canada, Ontario, and Quebec, and arbitrators were duly 
appointed. The Dominion submitted to them a claim against 
Ontario, (1.) for the increase of Indian annuities (which had 
not been paid) from the date of Union until 1S74, and (2.) for 
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the increased amounts which had been paid to the Indiaus 
between 1S7-1 and 1892, with interest from the several dates of 
disbursement. The claim was urged, mainly upon the ground 
that the treaty stipulations giving the Indiaus a right to an 
increase of annuity either constituted a trust burdening the 
surrendered lands and their proceeds, within the meaning of 
s. 109, or created an interest in the same, other than that of 
the old province, within the meaning of the same section. 
Quebec, having an obvious interest in the success of the claim, 
which would exclude any demand against its revenues under 
s. 112, maintained before the arbitrators the same view which 
was put forward by the Dominion. 

The learned arbitrators, in February, 1S95, issued an award, 
by the Gth article of which they found “ that the ceded territory 
mentioned became the property of Ontario under the 109th 
section of the British Korth America Act, 1S67, subject to a 
trust to pay the increased annuities on the happening, after the 
Union, of the event on which such payment depended, and 
to the interest of the Indians therein to be so paid. That 
the ultimate burden of making provision for the payment of the 
increased annuities in question in such an event falls upon the 
Province of Ontario ; and that this burden has not been in any 
way affected or discharged.” By a clause in the statutes of 
1890 and 1S91 it is enacted that when the arbitrators proceed 
on their view of a disputed question of law, the award shall set 
forth the same at the instance of either party, “ and the award 
shall be subject to appeal so far as it relates to such decision 
to the Supreme Court, and thence to the Privy Council of 
England, in case their Lordships are pleased to entertain the 
appeal.” The concluding part of that enactment ignores the 
constitutional rule that an appeal lies to Her Majesty, and not 
to this Board ; and that no such jurisdiction can be conferred 
upon their Lordships, who are merely the advisers of the Queen, 
by any legislation either of the Dominion or of the provinces of 
Canada. By another clause in these Acts it is provided that, 
in case of an appeal on a question of law being successful, 
the matter shall go back to the arbitrators, for making such 
changes on the award as may be necessary, or an Appellate 
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Court may make any other direction as to the necessary J. C. 

changes. ISSG 

The learned arbitrators, by a supplementary order dated ATTORN-ET- 

Alarch 20, 1S95, certified and declared that, in respect of the 
question as to the liability of the Province of Ontario for the 
increased annuities paid by the Dominion to the Indians since v. 

the Union, they proceeded upon their view of a disputed ques- 
tion of law. Their decision upon that point was accordingly TOR ONTARIO. 

brought under the review of the Supreme Court of Canada by ATTOBXEY- 

an appeal at the instance of Ontario in which the Dominion FOR QI-EBEC 

and Quebec appeared as respondents. The Supreme Court was ATTOBXET- 

divided in opinion. Two of the learned judges, Gwynne and 
King JJ., held that the award ought to be maintainedvaud the   
appeal dismissed ; but the majority, consisting of Strong C.J., 
with Taschereau and Sedgewick JJ., ordered and adjudged that 
“ the award should be varied by substituting for paragraph 6 
thereof the following :— 

“The ceded territory mentioned became the property of 
Ontario under the 109th section of the British North America 
Act, 1867, absolutely and free from any trust, charge or lien in 
respect of any of the annuities, as well those presently payable 
as those deferred and agreed to be paid in augmentation of the 
original annuities upon the condition in the treaties mentioned.” 
The Supfeme Court, by the same majority, ordered the award 
to be further varied by striking out paragraphs 7 and 9 ; and 
directed that the respondents should pay his costs to the appel- 
lant. Against that judgment, both the Dominion and Quebec 
have presented appeals which have been admitted by Her 
Majesty in Council. 

The findings which have been substituted, by the order of 
the Supreme Court for those contained in the 6th paragraph 
of the award raise the only substantial question which has 
been presented for their Lordships’ decision. The directions 
to delete paragraphs 7 and 9 of the award are amendments 
merely consequential upon the previous findings being sustained, 
and must stand or fall with these findings, fin other words, i 
the main and only question between the parties is, whether f 
liability for the increased amount of the Indian annuities r 

A. C. 1897. 3 P ' * 

800 
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stipulated by the treaties of 18,-J is so countered with or 

attached to the surrendered territory and its proceeds, in the 

sense of the concluding enactments of s. 109, as to follow the 

beneficial interest, and form a charge upon it in the hands of 

the province. 

The enactments of s. 109, upon which the appellants rely, 

are to the effect that the beneficial interest in the property held 

by the Crown of which that section disposes shall belong to the 

province in which the property is situated, subject always “ to 

any trusts existing in respect thereof, and to any interest other 

than that of the province in the same.” The transfer of 

beneficial interest which the clause operates is not confined to 

lands, hut extends to all proceeds thereof which had become 

due and payable to the old province before Union. Them is 

nothing in the Eecord of these appeals to shew whether any, 
and, if so, what amount of proceeds were at the time of Union 

due and payable, and therefore came into the possession of the 

new Province of Ontario. The claim made by the Dominion, 

and sustained by the arbitrators, is therefore in substance, tiny 

the Indian annuities foim a charge upon the lands, and their 

proceeds arising after Union, with which s. 109 does not ('m. 

except in so far as they are implied or included in the worji 

“ lands.” , 

[The expressions “subject to any trusts existing in respect 

-thereof,” and “ subject to any interest other than' that of the 

-province,” appear to their Lordships to be intended to refer to 
1 different classes of right. Their Lordships are not prepared to" 

hold that the word “trust” was meant by the Legislature^ 

to be strictly limited to such proper trusts as a court of equity 

would undertake to administer; but, in their opinion, it mu?‘ 

;at least have been intended to signify the existence of a coa- 

tractual or legal Jluty, incumbent upon the holder of the* 

beneficial estate or its proceeds, to make payment, out of cr;e 

or other of these, of the debt due to the creditor to whom that 

: duty ought to be fulfilled. On the other hand, “ ah interest 

other than that of the province in the same ” appears to them 

to denote some light or interest in a third party, independent 

of and capable of being vindicated in competition with the 
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beneficial interest of the old province. Their Lordships have 
been unable to discover any reasonable grounds for holding 
that, by the terms of the treaties, any independent interest of 
that kind was conferred upon the Indian communities ; and, in 
the argument addressed to them for the appellants, the claim 
against Ontario was chiefly if not wholly based upon the 
provisions of s. 109 with respect to trust sJ 

Two of the learned arbitrators explained at some length 
the reasons by which they were influenced in arriving at the 
conclusion which they embodied in the 6th paragraph of their 
award. They start from the proposition that the treaties'of 
1850, being in the nature of international compacts, ought t6’ 
be liberally construed. That rule when rightly applied, in 
circumstances which admit of its application, is useful and 
salutary, but it goes no farther than this, that the stipulations 
of an international treaty ought, when the language of the 
instrument permits, to be so interpreted as to promote the 
main objects of the treaty. Their Lordships venture to doubt 
whether the rule has any application to those parts, even of a 
proper international treaty, which contain the terms of an 
ordinary mercantile transaction, in which the respective stipu- 
lations of the contracting parties are expressed in language 
which is free from ambiguity. Starting from the proposition 
already stated, IMr. Chancellor Boyd arrives, upon equitable 
and benignant principles, at the conclusion that the treaties of 
1850 contain “ an implied obligation to pay the increased 
annuities out of the proceeds of the lands which passes with 
the lands as a burden to be borne by Ontario.” Burbidge J., 
by a similar process of reasoning, arrived at substantially the 
same result, which was concurred in by Sir Louis Napoleon 
Casault. 

Their Lordships are of opinion that the language of the 
treaties in question does not warrant the conclusion that 
payment of the original annuities and of their augmentations 
was to be derived from different sources, as the learned arbi- 
trators appear to have held. The promise and agreement upon 
which the obligation for their payment rests is, in both cases, 
expressed in precisely the same terms. Their Lordships 
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entirely agree with the following observations made by King J., 
one of the minority in the Supreme Court: “Practically it 
does not now, and it never did, make any difference to the 
Indians, whether they were declared to have an interest in the 
proceeds of the land or not. Their assurance would be equal 
in either case.” Even at the present time, and in view of the 
change of circumstances introduced by the Act of 1S67, their 
Lordships think it must still be matter of absolute indifference 
to the Indians whether they have to look for payment to the 
Dominion, to which the administration and control of their 
affairs is entrusted by s. 91 (24) of the Act of 1S67, or to 
the Province of Ontario. But it is clear that, for the purposes 
of the present question, the construction of the treaties must 
be dealt with on the same footing as if it had arisen between 
the Indians and the old Province of Canada ; and it must be 
kept in view that, whilst the Indians had no interest in making 
such a stipulation, an agreement by the province to make a 
particular debt a charge upon a particular portion of its annual 
revenues, or an agreement to hold such portion of its revenue 
in trust for the future payment of that debt, might have- 
occasioned considerable inconvenience to the Government of 
the province. "Why, in these circumstances, a liberal con- 
struction should be resorted to for the purpose of raising 
an equitable right in the Indians which is of no pecuniary 
advantage to them, and to which the province did" not, accord- 
ing to the ordinary and natural construction of the instruments, 
consent, and cannot with any degree of probability be presumed 
to have consented, their Lordships are at a loss to understand. 
The so-called equity appears to have been conjured up for the 
doubtful purpose of construing the provisions of s. 109 with 
an amount of liberality which the ordinary canons of construc- 
tion do not admit of. 

It may not be out of place, in this connection, to refer to 
the general arrangements made by the Government of the 
Province of Canada for the application of part of its revenues 
in payment of annuities to the Indian tribes. Before 1850 
there had been many cessions of reserved territory by its 
Indian occupants, in respect of which consideration was due 
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by the province in the shape of annual payments. These 
annuities, then amounting to GGGOf. currency, were by the 
Provincial Act, 9 Yict. c. 114, charged upon the Civil List of 
the province ; and an annual sum of 39/245?. 1G>\ currency 
was granted to the Crown, which was at that time the admini- 
strator of Indians and Indian affairs, out of “the Consolidated 
Revenue Fund of this province,” for the purpose of paying 
these annuities, and other charges included in Sclied. B. of the 
Act. And there is no evidence to shew that, during the 
■existence of the Province of Canada, the annuities which 
became payable under the two treaties of 1850 were dealt 
with on any other footing, or paid out of any other fund than 
the .general revenues of the province.   

[ ^Their Lordships have had no difficulty in coming to the 
•conclusion .that, under the treaties, the Indians obtained no 
right to their annuities, whether original or augmented, beyond 
a promise and agreement, which was nothing more than a 
personal obligation by its governor, as representing the old 
province, that the latter should pay the annuities as and when 
they became due ; that the Indians obtained no right which 
gave them any interest in the territory which they surrendered, 
other than that of the province ; and that no duty was 
imposed upon the province, whether in the nature of a trust 
obligation or otherwise, to apply the revenue derived from the 

. surrendered lands in payment of the annuitiesÎTJ They will, 
^ accordingly, humbly advise Her Majesty that the judgment of 
the Supreme Court of Canada ought to be affirmed, and both 
appeals dismissed. Seeing that the substantial question 
involved in these appeals is that of contract liability for a 
pecuniary obligation, they are of opinion that the rule followed 
by them in some really international questions between Canadian 
Governments ought not to apply here. The appellants must, 
therefore, pay to the respondent his costs of these appeals. 

Solicitors for both appellants : Bompas, Bischojjf, Dodgson, 
Coxe X Bompas. 

Solicitors for respondent : FreshfiUh X Williams. 

j.c. 
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In re INDIAN CLAIM*. 

ON APPEAL FROM AN AWARD IN AN ARBITRATION RE- 
SPECTING PROVINCIAL ACCOUNTS. 

Constitutional law—Province of Canada—Treaties by, with Indians—Sur- 
render of Indian lands—Annuity to Indians—Revenue from lands— 
Increase of annuity—Ckarjevpon lands—B..V.A..jlct s 109. 

In 1S50 the late province of Canada entered into treaties with the In- 
dians of the Lake Superior and Lake Huron district's, by which 
the Indian lands-were surrender?*! to the Government of the pro- 
vince in consideration of a certain sum paid down and an annuity 
to the tribes, with a provision that “should ail the territory 
thereby ceded by the Indians at any future period produce such 

an amount as will enable the government of this province, without 
incurring loss, to increase the annuity hereby secured to them, 
then, and in that case, the same shall be augmented from time to 

time.” 
By the B.N.A. Act the Dominion of Canada assumed the debts and 

liabilities of the province of Canada, and sec. 109 of that Act pro- 
vided that all lauds, &e., belonged to the several provinces in 
which the same were situate “ subject to any trust existing in re- 
spect thereof, and to any interest other than that of the province 

in the same.” 
The lands so surrendered are -ituate in the province of Ontario and 

have for some years produced an amount sufficient for the pay- 
ment of an increased annuity to the Indians. The Dominion 
Government has paid theanuuit’es since l'-i57 {from 1874 at the 
increased amount) and claims In lie reimbursed therefor. 

Hehl, reversing the said award, Gwynnc and King J.f. dissenting, that 
the provision in the treaties as to increased annuities had not the 
effect of burdeniug the lands with a “ trust in respect thereof ” or 

♦PRES EXT Sir Henry Strong C.J., and Taschereau, G Wynne, 
Sedgewick and King JJ. 
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"an interest other than that of the province in the same,” within 1895 

tin- meatiinj uf said sec. 109, and therefore Ontario held the lands 
THE 

tree from any tru^t or interest, and was not solely liable for repay- PROVINCE 

raent to the Dominion of the increased annuities, but only liable OF ONTARIO 

j lintlv with Quebec as representing the province of Canada. 

DOMINION 
APPEAL from au award of the arbitrators appointed OF CANADA 

to adjust the accounts between the Dominion of Canada PROVINCE 

and the provinces of Ontario and Quebec respectively, OF QUEBEC. 

The circumstances under which this appeal 
h -fore thp court were the following : 

came inn INDIAN 
CLAIMS. 

Prior to and in the year 1850 the Ojibeway Indians 
inhabited large tracts of land on the eastern and north- 
• • :n .-bores of Lake Huron, and on the northern shore 

: Lake Superior, which tracts of land were at that 
within the boundaries of the then province of 

1 auada,’but since the year 1807 are within the province 
.- Ontario. At the date first above mentioned, 1850, 

:ii ■ administration of Indian affairs within the pro- 
viu e of Canada was in the hands of Her Majesty the 
Queen, and the management of the business with the 
- dd Indians was conducted by officers and agents ap- 
pAuted bv the Government of Great Britain. 

In the said year 1850 the Honourable William Ben- 
j unin Robinson was duly authorized by Her Majesty, 
represented by the Government of the province of 
Canada, to negotiate and enter into agreements with 
the above named Indians for the extinguishment of 
ili"ir tub* to, and to obtain cessions of, portions of the 
tracts of land occupied and inhabited by them, for 
'he purpose of opening up the said lands for settlement, 
and developing the mineral resources of the same, and 
"il the 9th day of September. 1850, an agreement was 
"Utered into between the said Hon. W. B. Robinson on 
behalf of the Queen and the Ojibeway Indians of the 
Luke Huron district, which agreement is in the words 
and figures following : 
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1S95 “ This agreement made and entered into this ninth day 

of September, in the year of Our Lord one thousand eight 
PROVINCE hundred and fifty, at Sault Ste. Marie, in the province 

v. of Canada, between the Honourable Milliam Benjamin 

DOMINION Robinson 0f the one part, on behalf of Her Majesty the 
OF CANADA Queen, and (naminn them) principal men of the 
AND THE 
PROVINCE Ojibewav Indians, inhabiting and claiming the eastern 

OF QOEBEC. ancj northern shores of lake Huron, from Penetan- 

re INDIAN rrnishene to Sault Ste. Marie, and thence to Batche- 
 L wanaung Bay, on the northern shore of Lake Superior, 

together with the islands in the said lakes opposite to 
the shores thereof, and inland to the height of land 
which separates the territory covered by the charter of 
the Honourable Hudson Bay Company from Canada ; 
as well as all unconceded lands within the limits of 
Canada west to which they have any just claim on the 
other part, witnesseth 

“That for and in consideration of the sum of two 
thousand pounds of good and lawful money of Upper 
Canada, to them in haud paid, and for the further per- 
petual aunuity of six hundred pounds of like money, 
the same to be paid and delivered to the said chiefs 
and their tribes at a convenient season of each year, of 
which due notice will be given at such places as mav 
be appointed for that purpose, they, the said chiefs and 
principal men, on behalf of their respective tribes or 
bands, do hereby fully, freely and voluntarily sur- 
render, cede, gTant and convey unto Her Majesty, her 
heirs and successors forever, all their right, title and 
interest to and in the whole of the territory above 
described, save and except the reservations set forth in 
the schedule hereunto annexed, which reservations 
shall be held and occupied by the said chiefs and their 
tribes in common, for their own use and benefit ; and 
should the said chiefs and their respective tribes at 
any time desire to dispose of any part of such reserva- 
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lions, or of any mineral or other valuable productions 
i hereon, the same will be sold or leased at their request 
bv ilie Superintendent-General of Indian Affairs for 
ilie time being, or other ollioer having authority so to 

do, for their sole interest and to the best advantage; 
and the said William Benjamin Robinson of the first 
part, on behalf of Her Majesty and the G-overnment of 
this province, hereby promises and agrees to make, or 
cause to be made, the payments as above mentioned; 
and further to allow the said chiefs and their tribes the 
full and free privilege to hunt over the territory now 
ceded by them, and to fish in the waters thereof, as 
they nave hitherto been in the habit of doing, saving 
and excepting such portions of the said territory as may 
from time to time be sold or leased to individuals, or 
companies of individuals, and occupied by them with 
the consent of the provincial Government.” 

” The parties of the second part further promise and 
agree that they will not sell, lease or otherwise dispose 
of any portion of their reservations without the con- 
sent of the Superintendent-General of Indian Affairs, or 
other officer of like authority, being first had and 
obtained. Nor will they at any time hinder or prevent 
persons from exploring or searching for minerals or 
other valuable productions in any part of the territory 
hereby ceded to Her Majesty as before mentioned. The 
parties of the second part also agree, that in case the gov- 
ernment of litis province should before the date of this 

1595 

THE 
PROVINCE 

Of ONTARIO 
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DOMINION 
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agreement have sold, or bargained to sell, any mining 
locations or other property on the portions of the ter- 
ritory hereby reserved for their use, then and in that 
case such sale, or promise of sale, shall be perfected by 
the government if the parties claiming it shall have 
fulfilled all the conditions upon which such locations 
were made, and the amount accruing therefrom shall 
be paid to the tribe to whom the reservation belongs.” 
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“ The said William Benjamin Robinson on behalf of 
Her Majesty, who desires to deal liberally and justly 

OF^NTARL all her subjects, further promises and agrees that 
v. should the territory hereby ceded by the parties of the 

DOMINION second part at any future period- produce such an 
OF CANADA amouut as will enable the government of this province, 
AND THE . . , 
PROVINCE without incurring loss, to increase the annuity hereby 

OF QPEBEC. secure(j them, then, and in that case, the same shall 

7n re INDIAN t,e augmented from time to time, provided that the 

   amount paid to each individual shall not exceed rhe 
sum of one pound provincial currency iu any one year, 
or such further sum as Her Majesty may be graciously 
pleased to order ; and provided further, that the num- 
ber of Indians entitled to the benefit of this treacy shall 
amount to two-thirds of their present numbers (which 
is twelve hundred and forty) to entitle them to claim 
the full benefit thereof, and should their numbers at 
any future period not amount to two-thirds of twelve 
hundred and forty the annuity shall be diminished in 
proportion to their actual numbers.” 

A similar treaty was entered into with the Lake Su- 
perior Indians in which the annuity to be paid was 
,£600 and the number in the tribe was stated to be 
fourteen hundred and twenty-two. 

On the union of the provinces in 1867 the Dominion 
became liable for the debts of the several provinces as 
provided in sections lit. 112 and 142 of the British 
North America Act, which are as follows : 

“ 111. Canada shall be liable for the debts and lia- 
bilities of each province existing at the union. 

“ 112. Ontario and Quebec conjointly shall be liable 
to Canada for the amount (if any) by which the debt 
of the province of Canada exceeds at the union sixiy- 
two million five hundred thousand dollars, and shall 
be charged with interest at the rate of five per centum 
per annum thereon.” 

349 438 
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" 142. Thu division ;md adjustment of the debts, 1835 

rediis. liabilities, properties and assets of Upper THE 

Canada and Lower Canada shall be referred to theoy^iuo 
arbitrament of three arbitrators, one chosen by the v. 

government of Ontario, one by the government of DOMIXION 

Quebec, and one bv the government of Canada; and 0F Canada- v c _ AND THE 
the selection of the arbitrators shall not be made until PROVINCE 

• i ie p arliament of Canada and the legislatures of On- 0F Q°EUEC- 
tario and Quebec have met ; and the arbitrator chosen INDIAN 

CLAIMS. 
bv the government of Canada shall not be a resident   

it her in Ontario or in Quebec.” 
In accordance with the last named section arbitra- 

r >rs were chosen, and on the third day of September, 
I "TO, two of them, namely, Hon. John Hamilton Gray 
•;nd Hon. D. L. MacPhersou, gave their award, para- 
graphs 1 and Id of which are as follows : 

I. That the amount by which the debt of the late 
province of Canada exceeded on the thirtieth day of 
•lime, one thousand eight hundred and sixty-seven, 
sixty-two millions live hundred thousand dollars, shall 
be and is hereby divided between and apportioned to, 
and shall be borne by, the said provinces of Ontario 
and Quebec respectively, in the following propor- 
tions, that is to say—the said province of Ontario 
shall assume and pay such a proportion of the said 
amount as the sum of nine millions eight hundred and 
eight thousand seven hundred and twenty-eight dol- 
lars and two cents bears to the sum of eighteen mil- 
lions five hundred and eighty-seven thousand five 
hundred and twenty dollars and fifty-seven cents; 
and the said province of Quebec shall assume and pay 
such a proportion of the said amount as the sum of 
eight millions seven hundred and seventy-eight thou- 
sand and seven hundred and ninety-two dollars and 
fifty-five cents bears to the sum of eighteen millions 
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1695 five hundred and eighty-seven thousand five hundred 

TiîÈ; and twenty dollars and fifty-seven cents.” 
PROVINCE “XIII. That all the lands in either of the said pro- 

v. vinees of Ontario and Quebec respectively, surrendered 

DOMINION by the Indians in consideration of annuities to them 
OF CANADA o-ranted, which said annuities are included in the debt 

PROVINCE of the late province of Canada, shall be the absolute 
OF QUEBEC. pr0pgrfy of the province in which the said lands are 

In re INDIAN respectivelv situate, free from any further claim upon, 

■   b or charge to the said province in which they are so 
situate by the other of the said provinces.” 

In lS'Jl the Parliament of Canada passed the Act 5 4 
& 55 Vie. ch. G, which contained the following pro- 
visions : 
11 An Act respecting the settlement of accounts be- 

tween the Dominion of Canada and the provinces of 
Ontario and Quebec, and between the said provinces ” 

[Assented to July 10th, 1801.] 

“ Whereas certain accounts have arisen or may here- 
after arise in the settlement of the accounts between 
the Dominion of Canada and the Provinces of Ontario 
and Quebec both jointly and severally, and between 
the two provinces, concerning which no agreement 
has hitherto been arrived at ; and whereas it is advis- 
able that all such questions of account should be re- 
ferred to arbitration : Therefore Her Majesty, by and 
with the advice and consent of the Senate and House 
of Commons of Canada, enacts as follows 

“ 1. For the linal and conclusive determination of such 
accounts, the Governor General in Council may unite 
with the Governments ol the Provinces of Ontario and 
Quebec in the appointment of three arbitrators, to 
whom shall be referred such questions as the Governor 
General and the Lieutenant-Governors of the said pro- 
vinces shall agree to submit.” 
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“ 2 The arbitrators shall consist of three judges, one 1S95 

io he appointed by the Governor General in Conned THE 

ami one by each of the said Provincial Governments, 
and all three shall be approved of by each Government.” *. 

“ 3. The arbitrators shall not assume to decide any DOMINION 

disputed constitutional question, but if any are raised 0F
CANADA 

they will note and report them with their award but PROVINCE 

without delaying the proceedings.” °P ^CEBEC' 
‘‘4. Any two of the arbitrators shall have power to I'1 "IxDIAX 

ULAIM3. 
make an award.” 

“ 5. The arbitrators, or any two of them, shall have 
power to make one or more awards, and to do so from 
time to time.” 

“ G. The arbitrators shall not be bound to decide ac- 
cording to the strict rules of law or evidence, but may 
decide upon equitable principles, and when they do 
proceed on their view of a disputed question of law 
rhe award shall set forth the same at the instance of 
either or any party. Any award made under this Act 
shall be, in so far as it relates to disputed questions of 
law, subject to appeal to the Supreme Court of Canada 
;i11<I I hem e lu llie Judicial Committee of Her Majesty's 

Privy Council, in case their Lordships are pleased to 
allow such appeal.” 

“ 7. In case of an appeal on a question of law being 
successful the matter shall go back to the arbitrators 
for the purpose of making such changes in the award 
as may be necessary, or an appellate court shall make 
any other direction as to the necessary changes.” 

'• 8. The appointment of the said arbitrators by Order 
in Council and their award in writing shall be binding 
on Canada, save in case of appeal on questions of law, 
in which case the final decision thereon shall be bind- 
ing on Canada.” 

“ 9. In case of a vacancy by death or otherwise among 
the arbitrators, the same shall be filled in the same 
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1S95 manner as the appointment was rirst made, any such 

Tm: appointment to be approved of by the other two 
PROVINCE Governments.” 

OF ONTARIO 
v. In the same year the legislature of Ontario passed 

DOMINION 
an Act 54 Vic. ch. 2, and the legislature of Quebec 

OF CANADA passed 54 Vic. ch 4, each of which was identical in 
AND THE r 

PROVINCE terms with the above Dominion statute. 
OF QPEBEC. accorc[ance with the provisions of the said statutes 

in « INDIAN the Hon John A. Boyd, Chancellor of Ontario; the 
  ' Hon. Sir Louis Napoleon Casault, Chief Justice of the 

Superior Court of Quebec ; aud the Hon. George W. 
Burbidge, Judge of the Exchequer Court of Canada, 
were appointed arbitrators and the counsel for the 
three governments entered into an agreement of sub- 
mission which provided that certain matters should 
be referred to said arbitrators including; 

“ 1. All questions relating to or incident to the 
accounts between the Dominion and the Provinces of 
Ontario and Quebec, and to accounts between the two 
Provinces of Ontario and Quebec.” 

“ 2. The accounts are understood to include the 
following particulars ” : 

“ (d) The claims made by the Dominion Government 
on behalf of Indians, and payments made by the 
Government to Indians, to form part of the reference.” 

“ (e) The arbitrators to apportion the liability of 
Ontario and Quebec as to any claim allowed the 
Dominion Government, and to apportion between 
Ontario and Quebec any amount found to be payable 
by the said Government.” 

The arbitrators made and published an award in 
respect of the claim of the Dominion for re-payment of 
the sums paid to the Indians under the above men- 
tioned treaties, which award with the reasons given by 
the several arbitrators for the conclusion reached therein 
is as follows : 
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; 

AWARD ON INDIAN ROBINSON TREATIES, isos 
HURON AND SUPERIOR. ^ 

13th February, ld95. PROVINCE 3
 OF ONTARIO 

To all lo whom these presents shall come : v. 
THE 

‘ The Honourable John Alexander Boyd, of the city DOMINION 

■!'Toronto, and province of Ontario, Chancellor of the 
said province; the Honourable Sir Louis Napoleon PROVINCE 

OF QUEBEC. 
Uasault, of the city of Quebec, in the province of   
Quebec, Chief Justice of the Superior Court of the said ^CLAIMS

AN 

province of Quebec ; and the Honourable George   
W'heelock Burbidge, of the city of Ottawa, in the said 
province (of Ontario), Judge of the Exchequer Couit of 
Canada,—Send greeting.” 

“ Whereas it was in and by the Act of the Parliament 
•■•f Canada, 54 & 55 Victoria, chapter 6, and in and by an 
\< t of the Legislative Assembly of Ontario, 54 Victoria, 

chapter 2, and in and by an Act of the Legislature of 
Quebec, 54 Victoria, chapter 4, among other things 
provided that for the final and conclusive deterinina- 

"iou of certain questions and accounts which had 
arisen or which might arise in the settlement of 
accounts between the Dominion of Canada and the 
provinces of Ontario and Quebec, both jointly and 
severally, and between the two provinces, concerning 
which no agreement had theretofore been arrived at, 
the Governor General in Council might unite with the 
Governments of the provinces of Ontario and Quebec 
in the appointment of three arbitrators, being judges, 
to whom should be referred such questions as the 
Governor General and Lieutenant-Governors of the 
provinces should agree to submit ; ” 

" And whereas we, the undersigned John Alexander 
Boyd, Sir Louis Napoleon Casault, and George Whee- 
loek Burbidge, have been duly appointed under the 
said Acts and have taken upon ourselves the burdens 
thereof; ” 

814 
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1695 “ And whereas it was provided in and by the said 

xiaÈ: Acts that such arbitrators, or any two of them, should 
PROVINCE have p0wer to make one or more awards, and to do so 

v. from time to time ; ” 

DOMINION 
11 And whereas certain questions respecting a claim 

OF CAN ADA made by the Dominion of Canada against the provinces 
AND THE 
PROVINCE of Ontario and Quebec in respect of Indian claims 

OF QUEBEC. arjsjng. out 0f the Robinson treaties, and respecting a 

/nr?INDIAN certain other claim made by the Dominion of Canada’ 
  against the province of Ontario for certain immigration 

expenditure, and a certain other claim made by the 
province of Ontario against the Dominion ofCanadain 
the first instance, and by notice to the province of Que- 
bec against that province, for the recovery of a balance 
of the Upper Canada Municipalities’ Fund, have,been 
submitted to such arbitrators, and they have heard the 
parties thereto ; ” 

“ Now, therefore, the said arbitrators exercising-their 
authority to make a separate award at this time respect- 
ing the said matters, do award, order and adjudge in 
and upon the premises as follows, that is to say: ” 

“1. In respect of the claim made by the Dominion of 
Canada against the provinces of Ontario and Quebec 
in reference to the Indian claims arising under the 
Robinson treaties : ” 

“ 1. That if in any year since the treaties in question 
were entered into the territory thereby ceded produced 
an amount which would have enabled the government, 
without incurring loss, to pay the increased annuities 
thereby secured to the Indian tribes mentioned therein, 
then such tribes were entitled to such increase not ex- 
ceeding $4 for each individual.” 

“ 2. That the total amount of annuities to be paid 
under each treaty is, in such case, to be ascertained by 
reference to the number of Indians from time' to time 
belonging to the tribes entitled to the benefit of the 
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treaties. Tha: is, that in case of an increase in the 1395 

number of Indians beyond the numbers named in such 
uvaties. the annuities, if the revenues derived from PK°

VISCE 

OF ONTARIO 
r hr ceded territory permitted, without incurring loss, v. 

were to be equal to a sum that would provide $4 for DOMINION 

each Indian of the tribes entitled.” OF CANADA 
AND THF 

• 3 That any excess of revenue in any given year PROVINCE 

may not. be used to give the increased annuity in a 0F ^PEBEC~ 
former year in which an increased annuity could not bmINDIAN 

, , , ", CLAIMS. 
have been paid without loss, but that any such excess   
or balance of revenue over expenditure in hand at the 
commencement of any given year should be carried 
forward into the account of that year.” 

“ 4. That any liability to pay the increased annuity 
in any year before the union was a debt or liability 
which devolved upon Canada under the 111th section 
of the British North America Act, 18(17, and that this 
is one of the matters to be taken into account in ascer- 
taining the excess of debt for which Ontario and Quebec 
are conjointly liable to Canada under the 112th section 
of the Act; and that Ontario and Quebec have not, in 
respect of any such liability, been discharged by reason 
of the capitalization of the fixed annuities, or because of 
anything in the Act of 1873, 3(3 Vic. c. 30.” 

5. That interest is not recoverable upou any arrears 
of such annuities.” 

*• (3. That the ceded territory mentioned became the 
property of Ontario under the 109th section of The 
British North America Act, 1867, subject to a trust to 
pay the increased annuities on the happening, after the 
union, of the event on which such payment depended, 
and to the interest of the Indians therein to be so paid. 
That the ultimate burden of making provision for the 
payment of the increased annuities in question in such 
an event falls upon the province of Ontario ; and that 
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1S95 this burden has not been in any way affected or dis- 

THC charged.” 

OF O-TTARIO “ ^bat interest is not recoverable on the arrears of 
v. such annuities accruing after the union, and not paid 

DOMINION by the Dominion to the tribes of Indians entitled.” 
OF CANADA “ g That in respect to the matters hereinbefore dealt 
AND THE 
PROVINCE with the arbitrators have proceeded upon their view 

OF QUEBEC. ^ disputed questions of law.” 

“ 9. That as respects the increased annuities which 

  have been paid by the Dominion to the Indians since 
the union, any payments properly made are to be 
charged against the province of Ontario in the province 
of Ontario account as of the date of payment by the 
Dominion to the Indians, and so fall within and be 
affected by our previous ruling as to interest on that 
account.” 

“That Mr. Chancellor Boyd dissents from so much of 
the proposition contained in this paragraph as relates 
to the date at which such payment should be charged.” 

“II. "With respect to the claim made by the Dom- 
inion of Canada against the province of Ontario for 
certain immigration expenditure : ” 

“ 1. That the Government of Canada recover against 
the province of Ontario the amount claimed for the 
year 187S, but that in reference to the claim made in 
respect of the years 1879 and 188<> the province of On- 
tario be discharged, and that this award is without 
prejudice to any question as to whether or not the pro- 
vince has paid more than was actually due in any 
year.” 

“III. "With respect to the claim made by the prov- 
ince of Ontario against the Dominion of Canada, and by 
notice against the province of Quebec, for the recoverv 
of a balance on the Upper Canada Municipalities’ 
Fund : ” ...... 
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f 
i 
i 4 17 

" 1. That the province do recover against the Domin- 
ati 815,732.76, parcel of the sum of $21,488.74 claimed. THE 

which said sum of $15,732.76 is to be credited to the PR°VIÎfCE 
’ OF ONTARIO 

province of Ontario in the province of Ontario account v. 
*■ t THE 
as of the date of the 1st of July, 1872 ; and, that as to DOMINION 

'he balance of the said claim, amounting to $5,755.08, 0F CANADA 
AND THE 

the Dominion be discharged, and that "the province of PROVINCE 

Qm-bec be discharged in respect of the whole claim.” 0F ^CEBEC' 
“In witness whereof we, the said John Alexander /««INDIAN 

ll' iyd, Sir Louis Napoleon Casault and George Wheelock  ’ 
Burbidge, have hereunto set our hands and seals this 
thirteenth. day of February, A.D. 1805.” 

J. A. BOYD, 

L. N. CASAULT, 

GEO. W. BURUIDGE. 

Witness : L. A. AUDETTE.” 

(The award was published and decision given on 
14th February, 1895.) 

In the matter of the arbitration between the Dominion 
of Canada, the province of Ontario aud the province 
of Quebec, pursuant to Statute of Canada, 54 & 55 V. 
c 6, Statute of Ontario, 54 V. c. 2, and Stature of 
Quebec, 54 V. c. 4.” 
“ On motion of counsel for the province of Ontario, 

and on hearing what was alleged as well by counsel for 
the province of Ontario as by counsel for the Dominion 
"‘’Canada and the province of Quebec, we, the under- 
signed arbitrators, do, with reference to a certain 
award and decision dated on the thirteenth and pub- 
lished by us on the fourteenth day of February, 
eighteen hundred and ninety-five, certify and declare 
that, in respect of the question of the liability of the 
province of Ontario for the increased annuities which 
have been paid by the Dominion to the Indians since 
the Union, as in such award is mentioned, the arbi- 
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isos trators proceeded upon their view of a disputed ques- 

tiou of law. but that in respect of the question of 
PROVINCE Merest 0n such increased annuities so paid, which 

v. question was dealt with in the ninth paragraph of the 

DOMINION Part suc^ award by determining the time when 
OF CANADA SUch annuities should be charged against the province 

THE 

PROVINCE of Ontario in the province of Ontario account, the 
OF QUEBEC. majority of the arbitrators did not proceed upon their 

In re INDIAN view of a disputed question of law.” 

  J. A. BOYD, 

L. X. CASAULT, 

GEO. W. BURBIDGE. 
“ Dated at Quebec, 

this 26th day of March, 1895.” 

THE HONOURABLE MR. CHANCELLOR BOYD'S REASONS 

FOR AWARD OF FEBRUARY 13TH, 1895, DELIVERED 

14th FEBRUARY, 1895. 

“ I. This broad question as to the obligation of Ontario 
with respect to the Indians of the “ Robinson treaties ” 
may fairly and properly be dealt with as if the pro- 
visions of the Treaty and the sections of The British 
North America Act relating to lands were placed in 
juxtaposition. 

“ Then arises the inquiry : Does any interest in 
respect of these Indians attach to the lands belonging 
to Ontario under the 109th section of British North 
America Act ? ” 

“ The course of construction applicable both to con- 
stitutional Act and Indian treaty is not that a literal 
and strict meaning be given to the words, but that they 
shall be construed liberally and comprehensively so as 
to further the reasonable scope of the provisions. This 
benignant construction obtains with added force in 
the construction of a treaty wherein the rules ot inter- 
national rather than of municipal law are to be 
regarded ” 
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" Now in these transactions with the aborigines from 1S95 
thr earliest colonial times in North America the Gov- ^HE 

eminent has assumed, the status of the Indian tribes to PROVINCE 

be that of distinct political communities. When the v. 
dealing has been by the Crown for the cession of terri- DOMINION 

tory over which some legal possessory right by the or CANADA 

tribes in actual occupation has always been recognized, PROVINCE 

then the form of the transactions has been th£,t of a0F Q°EBEC- 
treaty. Superadded to this, it is to be taken into0'"INDIAN 

CLAIMS. 
account that the Indians relatively to the whites are   
in a state of dependency or pupilage, and that the 
nearest legal analogy as to the relationship between 
their tribes and the Government is that of guardian 
and ward.” 

*• Hence arises the doctrines well established in 
American jurisprudence, and dating from the era of 
British colonization, that treaty stipulations are to be 
carried out with the utmost plentitude of good faith 
and with even generous interpretation in favour of 
these public wards of the nation.” 

“ I cite the language of Mr. Justice McLean, in I For- 
• (<Ur v. State of Georgia (1) : ‘The language used in 
treaties with the Indians should never be construed to 
their prejudice. If words be made use of which are 
susceptible of a more extended meaning than their 
plain import, as connected with the tenor of the treaty, 
they should be considered as used only in the latter 
sense. * * * How the words of the treaty were 
understood by this unlettered people, rather than their 
critical meaning, should form the rule of construction.’ 

‘ This language is quoted and approved of by Mr. 
Justice Mathews, giving the opinion of the court in 
Choctaw Nation v. United States (2), and he continues 
thus: ‘The recognized relation between the parties 
to this controversy is that between a superior and an 

(1; 6 Peters SÎ2. (2) 119 U. S. R. at p. 27. 
= 9 
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1895 

821 THE 

inferior, whereby the latter is placed under the care 
and control of the former, and which, while it authorizes 

PROVINCE the adoption on the part of the United States of such 
OF ONTARIO ,. , . . .. . , .. 

v. policy as their own public interest may dictate, recog- 

DOMNION 
n^zes on the other hand such an interpretation of their 

OF CANADA acts and promises as justice and reason demaud in ail 
PROVINCE cases where power is exerted by the strong over those 

OF QUEBEC. t0 whom they owe care and protection. The parties 
in re INDIAN are not on an equal footing, and that inequality is to 

CLAIMS. ma(je g00j by the superior justice which looks only 

to the substance of the right, without regard to 
technical rules framed under a system of municipal 
jurisdiction formulating the rights and obligations of 
private persons equally subject to the same laws.’ ” 

“ ‘ The rules to be applied are those which govern 
public treaties, which even in the case of controversies 
between nations equally independent are not to be 
read as rigidly as documents between private per- 
sons governed by a system of technical law, but in 
the light of that larger sense which constitutes the 
spirit of the Law of Nations.’ ” 

“ On the face of the treaty of 1850 are found indicia 
of generous intentions contemplated and liberal deal- 
ings promised. Fixed annuities are given, as to which 
no question now arises. Then comes the provision for 
the augmentation of the annuities, ‘ should the terri- 
tory ceded at any future period produce such an 
amount as will enable the government, without in- 
curring loss, to increase the annuity.’ That is to 
say, if the rents, issues and profits (whether from sales, 
leases, mining royalties, timber licenses or other sources 
of revenue derived from the surrendered land) shall 
yield a surplus after payment of all outlay in connec- 
tion with the development and improvement of the 
territory, then that surplus shall go to augment the 
annuities from time to time. True, the mere words 
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used do not say that the increased annuity is to be 18®5 

paid out of the proceeds of -the land, but that is the THE 

plain and reasonable implication. In a dealing be-OF^NTARIO 

tween guardian and ward, if the guardian took all the 
ward’s property and undertook to maintain him, be- DOMISIOS 

sides the general remedy equity would affis 
that effect upon the property so taken. 
sides the general remedy equity would affix a trust to 

Here the PBOTISCE 
OF QUEBEC 

Indians would seem to hare a right to an accounting   
even on the words of the treaty, so as to ascertain 
whether the event had arisen upon which the annuities   
were to be augmented. If upon such accounting a 
proper surplus appeared natural equity would impose 
a charge upon that surplus for the benefit of the In- 
dians. That surplus would be in truth in the eye of 
equity the primary fund for the payment of the aug- 
mentations. The legislature (that includes the govern- 
ment) appears to treat even the fixed annuities as 
• harges on the properties surrendered, and this though 
the payments are to be punctually made before any of 
the lands may have been realized. This no doubt is a 
proper fiscal arrangement ( 12 Vic. c. 200, s. 3). Even 
as to the fixed annuities, it would seem more obviously 
right where the annuities, as in the case of the aug- 
mentation, were only to be paid when a surplus arises 
out of the administration of the lands.” 

'■ In this latter case it would be not only a matter of 
finance and ordinary book-keeping, but also a conclu- 
sion of proper administration, that the revenue for the 
payment of the augmented annuities should be derived 
from the surplus outcome of the lands, and should be 
regarded as a charge upon that revenue, and so ear- 
marked as applicable under the ‘ Robinson Treaties.’ ” 

“ This charge upon the proceeds of the lands which 
between individuals would have been looked for 
(especially where the weaker party was granting his 
propertv to the stronger) is here not expressed, because 

2<)H ' 

BIZ 
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the undertaking of the Crown to make the payments 
afforded ample security, but nevertheless the real 
nature of the transaction involves the existence of an 
interest in the Indians in and upon the proceeds of the 
territory surrendered.” 

“The term ‘interest’ used in tht statute is of large 
enough import to include this latent charge, as put by 
Mr Justice Kay In re Thomas (1), an interest in the 
proceeds of laud sold is ‘ an interest in land in con- 
tradistinction to an estate in land.’ ” 

“The making of a treaty usually implies that the 
nation will by its municipal laws do all that is neces^ 
sary to carry the provisions of the treaty into effect. 
(Per Anderson, B., in Reg. v. Serva (2). If the parts 
of this treaty were thus extended, one proper term 
would be to charge the augmentations of ihe an- 
nuities upon the surplus revenues of the territory after 
the deduction of all proper outlays.” 

“ By analogy to the equitable doctrine laid down in 
Waring v. Ward (3), it appears to me that there is an 
implied obligation to pay the increased annuities out 
of the proceeds of the lands which passes with the 
lands as a burden to be borne by Ontario.” 

“ II. I think the treaty provides for an increase in the 
number of Indians who shall share in the augmented, 
annuities as individuals, and that the increase is not 
to go to the Indians as a tribe but to the several mem- 
bers per capita at the time of payment. This is apply- 
ing the liberal construction to the language used, so 
as to give the greatest possible benefit to the party 
least able to protect their own interests. The provision 
as to diminution of the annuity has reference only to 
the fixed sums, and does not impair the meaning given 
to the language used as to the augmentations. It is. 

(I) 34 Ch. D. 172. (2) 2 C. & K. 66. 
(3) 7 Ve3. 336-7. 
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likely that the treaty was shaped with reference to the 
then prevalent idea that the tribes were dying out, 
but the intent of the treaty was to assist the Indians 
to change their state in bringing them a step nearer to 
civilization. If, however, the tribes increase in num- 
ber the only limit of future payment is when they be- 
come entirely civilized so as to cease to be Indians.” 

“ III. It is not desirable to define with minuteness 
who are Indians entitled to share, in advance of any 
particular case which arises for decision. It would 
appear from the despatch (a letter of Mir. Robinson, 
the Commissioner), which accompanies the treaty that 
half-breeds were then embraced in and numbered with 
the tribe in the approximate totals given. The recog- 
nition of these half-breeds as members of Indian tribes 
by the government appears to be manifested in con- 
temporaneous and subsequent'statutes.” 

“ "When the statute of Canada (13 & 14 Vic. ch. 74, 
passed 10th August, 1850), permitted none but Indians 
and those who may be intermarried with Indians to re- 
side upon Indian lands (unless underspecial license from 
the government officer), and the act altogether seems to 
contemplate as Indians those of pure or mixed blood 
and those intermarried with and living among Indians 
(no distinction being made to sex). Then coming down 
to 1857, the statute of that year (20 Vic. ch. 26), gives a 
definition of Indians as meaning persons of Indian blood 
or intermarried with Indians, who shall be acknowl- 
edged as members of Indian bands, residing upon un- 
surrendered lands, or upon lands specially reserved for 
tribal use in common, and who shall themselves reside 
upon such lands ; that is, one of other blood married 
to one of Indian blood, acknowledged as a member of 
the tribe and living on the tribal land with the tribe 
(whether man or woman) is accounted a member of that 
tribe. And the descendants of such marriage would 

1895 
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3895 be Indians as long as the tribal relation and residence 
lasted.” 

OF 0
>
J

IN
RIO " ^is appears to be a more comprehensive category 

v. than would be the case if the matter rested on common 

DOMINION law or on international law, for in such case, the maxim 
OF CANADA partus sequitur patrem, governs cases as to Indians. 
A^D THE 

PROVINCE (See judgment of Parker J., in Ex parte Reynolds (3). 
OF QUEBEC. •> 'pjjgj.g js the observation also to be made that the 

/nr« INDIAN government of Canada, before 1867, had always power 
 ‘ to regulate the inhabitancy of Indian lands by exclud- 

ing all whites therefrom, and their marriage aud resi- 
dency on the part of white people must have been 
with the sanction of the government.” 

“ I would therefore favour generally the application 
of the rule so as to include among Indians those of 
other blood, who are not only married to Indians, but 
were adopted and acknowledged by the tribe as mem- 
bers, and as such lived in tribal relation with the other 
members at their common place of residence. If all 
these conditions did not exist (as to the males anyway) 
I should say the person of other blood and his descend- 
ants .was and were not included in those entitled under 
the treaties.” 

“IV. A similar difficulty arises as to the definition of 
what outlay should be taken into account before the 
right to increased annuities arises. All expenses con- 
nected with the survey and administration of the lands 
and the keeping of the accounts and all outlays going 
to develop and advantage the territory so as to induce 
settlement and sale would appear tobe properly charged 
against the income from their lands, but it is better to 
deal with disputed items as they arise specifically than 
now to attempt to exhaust all details by way of antici- 
pation.” 

(3) 5 Dillon 394. 

T} 
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“ V. In case it appears that surplus revenues existed 1895 

sufficient to pay increased annuities and that there has 
been paid bv the Dominion Government pursuant to PROVINCE 

the suggestion of Attorney-General Mowat made in t>. 
1873, these payments should be recouped to the Dom- DOMINION 

inion as of this date and without interest.” 0F CANADA 
A&D THE 

“ The nature of annuities is such as not to carry in- PROVINCE 

terest and the offer of the Attorney-General then to op QpEBEC- 
submit the matter in dispute as to liability to judicial In re INDIAN 

tribunal should preclude the Dominion from getting  ’ 
interest during the period of delay from then till now.” 
The Honourable SIB LOUIS NAPOLEON CASAULT : 

“ I would like to say one word about the interest, and 
about the responsibility of the provinces for the annu- 
ities subsequent to confederation. I have had occasion 
to consider the question before now, a good many years 
ago, and was firmly of the opinion that for all annuities, 
and even the capitalization subsequent to confederation, 
that it should be borne by the province of Ontario. I 
have had no occasion to change my mind—far from it— 
and I am glad to say that my two brother arbitrators 
are to-day of the same opinion. But there’is a distinc- 
tion to be drawn between the annuities payable after 
confederation, and those which became due before con- 
federation. Of course, those which became due before 
confederation were due by the province of Canada to 
the Indians, and formed the debt of the province of 
Canada, and for those, if any there be, they should be 
paid both by Quebec and Ontario, in the proportion 
held by the first arbitration.” 

“As to interest, we have come to the conclusion, which 
was not adopted by the learned Chancellor, that the 
interest should be paid upon a balance of about $900,- 
000 and $500,000, say $1,500,000 by Ontario, and by 
Quebec upon $625,000, if the balance against each pro- 
vince amounted to these amounts, and if by the final 
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1895 settlement of the accounts the balance was made less 
the interest should be for the less amount. I think 

PROVINCE this is nothing but a sequence of what we have decided. 
OP ONTARIO n 1 

V Of course, it should go with interest if the final settle- 

DOMINION 
ment °f the accounts diminishes the amount for which 

or CANADA -^ve have said that the Dominion was entitled to interest 

PROVINCE as against the province of Ontario, and if not, of course 
or QUEBEC, there would be no interest.” 

Jn. rt INDIAN 
CLAIMS. 

THE HONOURABLE MR. JUSTICE BURBIDGE : 

“ The case was presented to us by counsel with such 
completeness and lucidity of argument, and the learned 
Chancellor has, in the opinion that he has just delivered, 
and to which we have all listened with so great in- 
terest, dealt so fully with the principal issues involved, 
that I shall content myself with stating, as briefly and 
with as little discussion as possible, the conclusions to 
which I have come.” 

“ I am of opinion, aud as to that I do not know that 
there is any controversy between the parties, that if in 
any year since the two treaties in question were entered 
into the territory thereby ceded produced an amount 
which would have enabled the government of the 
province of Canada, or its successor, without incurring 
loss, to pay the increased annuities thereby secured to 
the Indian tribes mentioned therein, then such tribes 
were entitled to such increase, not exceeding four 
dollars for each individual. So much they were entitled 
to as a matter of law and right. Any increase beyond 
that would have been a matter of grace.” 

“ I am further of opinion that the total amount of 
annuity to be paid under each treaty is in such a case 
to be ascertained by reference to the number of Indians 
from time to time belonging to the tribes entitled to 
the benefit of the treaty ; that is, that in case of an 
increase in the number of Indians beyond the number 
of 1,240 named in one treaty, and 1,422 in the other, 
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the annuity, if the funds permitted, was to be equal to 1896 

a sum that would provide four dollars for each Indian 
of the tribes entitled. The only difficulty I have had PROVINCE 

on this point arises from the provision for the diminu- ®. 
tiou of the annuity in case the number of those entitled DOAUNION 

fell below two-thirds of the numbers mentioned. In or CANADA 
ÀKD THE 

that case they were not to have ‘the full benefit’ of PROVINCE 

the treaty, and the annuity should be diminished in 0F Q°BBEC- 
proportion to the actual members. If this provision, INDIAN 

however, be taken to have reference only to the fixed  ' 
annuities, which at the moment were for all parties 
the more important matter, the difficulty disappears. 
That clause probably was intended to operate in 
reduction in the case provided for of the perpetual and 
fixed annuities that were payable quite apart from any 
consideration of the amount of the revenues to be 
derived from the ceded territory, leaving the other 
provision as to increase to depend- upon the excess of 
such revenues over the charges referable to the open- 
ing up and administration of such territory. That, on 
the whole, it seems to me, must have been -the inten- 
tion of the parties.” 

‘‘Then as to ‘the individuals’ who in case the 
increase can be made without loss are to be reckoned 
in ascertaining the amount of the annuity, it is clear of 
course that they are to be Indians belonging to the 
tribes or bands entitled, and no one should be counted 
who was not by law or well-established custom a bond 
fide Indian of the tribe or band.” 

“ I agree with what was said by Mr. Robinson of the 
danger of attempting at present an abstract definition of 
the word “ Indian.” "With reference to the period before 
the union I do not see that there can be any difficulty. 
Whatever government is now liable to pay or make 
good any amounts that were payable but not paid before 
the union, is so liable as the successor or successors of 
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the old province of Canada, the government of which 
appears to have kept a record or list of the names of 
the Indians entitled to share in the fixed annuities. 
Generally speaking the ‘ individuals ’ whose names 
appear on such lists would be those to be taken into 
account in computing any increased annuity that 
should have been paid. The onus of showing that the 
names of any individuals entitled to be reckoned were 
improperly omitted from such lists should now be on 
the Indians, or those who act for them, and in like 
manner no names should, I think, be struck off, except 
for good reason shown by those whose interest it is to 
keep the numbers down.” 

“"With reference to the period after confederation, 
neither Ontario nor Quebec would be in any way 
affected or precluded by the action of the Parliament 
or Government of Canada, or of any of its officers, 
either in prescribing a definition of who are Indians or 
in adding to the lists the name of any ‘ individual ’ 
as an Indian of a tribe or band entitled to the benefit 
of either treaty. The burden of showing that the 
names of any Indians so added since the union to such 
lists were rightly added, would be, it seems to me, on 
the Government of Canada.” < 

“I should be equally unwilling to attempt a definition 
of the expenses and charges for the opening up, settle- 
ment and administration of the ceded territory that 
should be taken into account in determining whether 
or not the annuities could be increased ‘without in- 
curring loss.’ In a general way they must, I think, 
be fairly referable to the administration of the parti- 
cular territory and not of the class of expenditures that 
are incurred by governments for the general advantage 
of the whole country. During the argument certain 
expenditures by the Government of Canada since the 
union were mentioned ; but on the whole they did 



VOL. XXV.] SUPREME COURT OF CANADA. 459 

not appear to me to be such as should be taken account 1895 

of. If, however, there should happen to be any ex- 
penditure directly made or incurred by the Government 
of the Dominion for the purpose of the opening up of, v. 

and enhancing the value of, the particular territory in DOMINION 

question, I am not at present prepared to say that it °Jj.pAN
Tg

D
E
A 

should not be taken into account.” PROVINCE 

‘‘Then as to the question raised by Mr. Robinson as toOF ^0EDEC' 
whether or not anv excess of revenue in auv yearfnwlNDIAS 

• . . . * . CLAIMS. 
might not be used to give the increased annuity in a   
former year in which an- increased annuity could not 
have been paid without loss, I see no reason to change 
the view I expressed at the hearing, that that could 
not be done. If in any year the condition prescribed 
by the treaties did not happen the Indians have in 
respect of that year no claim. Of course any such excess 
or balance of revenue over expenditure in hand at the 
commencement of any given year should be taken into 
the accounts of that year. But if in any year the in- 
creased annuity could not be paid without loss after 
taking any such existing excess or balance into account, 
then there tvas as to that year no liability to pay any 
increased annuity.” 

“ I think there can be no doubt that any liability to 
pay the increased annuity in any year before the union 
was a debt or liability which devolved upon Canada 
since the 111th section of the British North America 
Act, 1867.” 

“ I am also of opinion that this is one of the matters 
to be taken into account in ascertaining the excess of 
debt for which Ontario and Quebec are conjointly 
liable to Canada under the 112th section of the Act.” 

“ I do not think that Ontario and Quebec have, iu re- 
spect of any such liability, been discharged by reason 
of the capitalization of the fixed annuities, or because 
of anvthing in the Act of 1873 (36 Yic. eh. 30). The 
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1896 matter was never considered or taken any account of 

XSE” in such, capitalization or in any of the proceedings 
PROVINCE ]eadincr up to the award of Sept. 3rd, 1870, or in the 

OF ONTARIO or- 1 

v. award itself.” 

DOMINION “"With respect to the Act of 1873, its effect, so far as 
OF CANADA jt js necessary now to consider it, was to substitute the 

PROVINCE sum of $73,006,088.84 for the sum of $62,500,000.00 in 
OF QUEBEC. n2th section of the British North America Act, 

JnCiIiMsAN resu^ being that Ontario and Quebec became 
  and remained conjointly liable to Canada for any excess 

of debt over the former instead of the latter sum. That 
is the clear construction of the Act itself, and it is one 
that has been acted upon without question by all par- 
ties since the Act of 1873 was passed. The contention 
for a different construction is now raised for the first 
time. It is now said that the Act of 1873 was conclu- 
sive of the amount of the debt with which the old 
province of Canada entered the union. If so, the pro- 
vince of Canada account was closed in 1873, and the 
negotiations between the parties that have occurred 
since the agreement of 1888 (Exhibit Z, Report of Con- 
ference, 18*8, p. 4), the settlement of particular items 
of that account coming in or ascertaining between the 
years 1873 and 1888 (id. pp. 19 to 22), and our awards 
intrespect to that account and interest thèreon all go 
for nothing. The question is not, it seems to me, open 
to fair debate.” 

“ With reference to the question ofinterest on any in- 
creased annuities that may be now ascertained to have 
been payable prior to the union to the Indians under 
the treaties in question, it is obviously necessary to 
distinguish between the rights of the Indians to in- 
terest, and the question of interest as between the 
Dominion and the provinces of Ontario and Quebec as 
the successors in liability to the old province of Canada. 
The latter question has been concluded by the agree- 
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unit of 1888, and our award following' that agreement. 1895 
The question as to whether or not interest should be THE 

,•omputed on any arrears of such annuities is another P®°TINCE 

matter depending upon the right,iij law or equity of v. 

the Indians to interest as against’ the Crown, aud it DOJHNION 

seems to me that they have no case either at law or in op CAUADA 

equity. I regret that I cannot see my way to a differ- PBOVISCE 

ent conclusion. But I have no doubt that the debts og QpEBEC- 
and liabilities for which Canada became liable under ^«INDIAN 

CLAIMS. 
rhe 111th section of the British North America Act are   
legal debts and liabilities, and that the excess of debt 
lor which, under the 112th section, Ontario and Quebec 
became conjointly liable to the Dominion, cannot, with- 
out the conjoint consent of Ontario and Quebec, be 
increased by any debt or liability not enforceable in 
law or equity.” 

‘‘If there is to be any consideration of any claim of 
the Indians to interest on any arrears of annuities pay- 
able before the union in recognition of any moral 
obligation or as a matter of good conscience, it is for 
Ontario and Quebec to consider the matter and admit 
or deny the claim as they see fit. The Dominion can 
collect from them only what they legally owe, and 
cannot by discharging moral obligations make Ontario 
and Quebec liable ; and there is, if I may express an 
opinion on that point, obviously no obligation, legal 
or moral, on the Dominion to do more than collect for 
the Indians from Ontario and Quebec whatever amount 
of arrears the province of Canada owed to them, and 
to pay it over to the tribes entitled.” 

“Unless Ontario and Quebec will consent that in com- 
puting the amount of arrears due to the Indians at the 
union, such arrears shall be computed with interest, 
they must, it seems to me, be made up without interest.” 

“ With reference to the period subsequent to the 
union, the case presented by the Dominion for the 
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1895 tribes of Indians interested in the treaties in question 
is, that the ceded territory became the property of 

PROVINCE Ontario under the 109th section of the British North 
OF ONTARIO 

v. America Act, 1867, subject to a trust to pay the in- 

DOMINION creased annuities on the happening after the union of 
OF CANADA the event on which such payment depended, and to 
AND XHE   

PROVINCE the interest of the Indians therein. The other question 
OF QUEBEC. ag whether or not Ontario and Quebec are con- 

Inre INDIAN jointly liable under the 112ih section of the Act to the 

I— Dominion for such increased annuities with or with- 
out a right on the part of Quebec to be indemnified by 
Ontario against the same, is not now raised. That 
question is reserved to come up in some future pro- 
ceeding or not, as the Dominion may think proper.” 

“ Now, looking to the particular matter, my mind lends 
a ready assent to Mr. Robinson’s argument that it is 
equitable that this burden should fall upon Ontario. 
Ontario has the advantages resulting from the owner- 
ship of the lands, and it should bear the burden. I 
agree to that ; considered as a matter by itself it is 
highly inequitable that any part of the burden should 
fall upon Quebec, and even in a greater degree inequit- 
able that Nova Scotia or New Brunswick or any of the 
provinces that came into the union since 1867 should 
be called upon as a part of the Dominion to contribute 
anything towards making good to the tribes entitled 
the increased annuities payable to them under the 
treaties mentioned ; and were it not for the considera- 
tion to which I am about to refer I should for myself 
have little or no hesitation in joining in making an 
award upon the ‘equitable principles’ mentioned in 
the sixth section of the Acts under which we are 
sitting. But the union of the provinces was a large 
matter involving many issues and considerations of 
great moment, and the compact to which expression 
was given in the Act by which the union was con- 
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«animated is one which should, I think, be guarded 
and maintained with great watchfulness and care. 
Vhat one might think to be fair and equitable with 
respect to a particular matter dealt with in the Act, 
abstracted from other provisions therein, might in con- 
junction with such provisions be in fact and reality 
unfair and inequitable. So it seems to me that the 
only safe way is to adhere strictly to the compact or 
treaty that was made by the province that entered into 
the union; and that the highest fairness and equity 
will be found in giving to each the advantages, and 
imposing upon each the burdens, it has bargained for. 
The case is one in which we ought, I think, to proceed 
upon our view of‘a disputed question of law,’ and I 
tun better satisfied to follow that course as it will save 
to the party against whom any award is made a right 
of appeal to the Supreme Court of Canada, and-thence 
to the Judicial Committee of the Privy Council [54 & 
•i") Viet. (D.), c. 6, s. 6].” 

“Now with reference to the question of law in dis- 
pute, it seems to me clear that in a narrow and strict 
sense the Indians for whom this claim is made by the 
Dominion had at the union no interest in the lands 
constituting the ceded territory, other than the right 
or privilege of hunting thereon or fishing in the 
waters thereof so long as such lands were ungranted. 
These Indians were no doubt interested in such lands 
in the sense that it would be to them an advantage to 
have them managed with a prudence and forethought 
that would at the earliest possible time and for the 
longest time possible give them the increased annui- 
ties for which the treaties made provision. But the 
very object of the surrender was to give the Crown a 
free hand in the settlement and administration of the 
land and to divest the Indians of any title thereto or 
interest therein. And so too, looking to the parties to 
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the treaties in question, the Crown on the one side and 
the several tribes of Indians on the other, it is possible 
that the Crown did not, after the surrender, hold the 
ceded territory on any trust that would be enforceable 
in law. But in a broader sense, and I agree fully with 
the learned Chancellor in thinking that the treaties in 
question and the British North America Act should be 
construed in a large and liberal way, it seems to me 
that the Indians, in entering into such treaties, reposed 
a confidence in the Crown that it would manage the 
ceded lands fairly for the advantage of all concerned, 
and so as to raise thereout, if that were fairly possible, 
the moneys to pay the increased annuities, and that 
there was a corresponding duty Testing on the Crown 
to do so. In that sense the lauds were at the union, 
it seems to me, subject to a trust or interest existing in 
respect-of the same. It is objected that it was not the 
lands constituting the ceded territory, but the proceeds 
of the lands, that were impressed, if at all, with any 
such trust, or in which the Indians had any such in- 
terest, and it is ‘ lands ’ and not * proceeds of lands,’ 
that are mentioned in the 109th section of the British 
North America Act, 1867. But that objection does not, 
it seems to me, present any great difficulty in view of 
the facts of the case. These lands were, before the 
surrender, and have since been vested in the Crown. 
There was no change of title at the union. The Crown 
continued to hold them. Before the union the bene- 
ficial interest in such lands and the right to take and 
appropriate the revenues arising therefrom was vested 
in the province of Canada, and by the 109th section of 
the British North America Act, 1867, that right passed 
to the province of Ontario. The lands themselves did 
not. pass in the sense that the title thereto was trans- 
ferred. What passed was the right to administer and 
take the proceeds, the revenues arising from such 



il
itfil

ir
tl

 t'f
fi 

Ifr
W

mt
i' i Ê

àÊ
Ê

È
U

m
ü
i 

I 'i
 W

tm
 <

—
I 

VOL. XXV.] SUPREME COURT OF CANADA. 465 

lands. This is clear, I think, from two passages of the 1895 
judgment of the Judicial Committee, delivered by Lord 
Watson in the St. Catharines Milling and Lumber Com- PROVINCE 

° QP ONTARIO 

pany v. The Queen (1), cited by Mr. Justice King in ®. 
Farwell v. The Queen (2), and from what the same DOUIXIOV 

learned Lord said in delivering their Lordships' judg- 0F CANADA 

meut in the ‘Precious Metals’ Case,’ the Attorney- PROVINCE 

General of British Columbia v. The Attorney-General ofor QUEBEC- 
Canada (3).” In re INDIAN 

“In the former case, referring to the effect of the Im-  ' 
perial statute, 3 & 4 Vic. c. 35, Lord Watson said :— 

“ ‘ There was no transfer to the province of any legal 
estate in the Crown lands which continued to be vested 
in the Sovereign, but all moneys realized by sales, or 
in any other matter, became the property of the pro- 
vince. In other words, all beneficial interest in such 
lands within the provincial boundaries belonging to 
the Queen, and either producing or capable of producing 
revenue, passed to the province, the title still remain- 
ing in the Crown.’ ’’ 

“ And then with reference to the distribution of pro- 
perty under the British North America Act, 186*7 : 

11 ‘ It must always be kept in view that, whenever 
public land with its incidents is described as ‘ the pro- 
perty of ’ or as ‘ belonging to ’ the Dominion or province, 
these expressions merely import that the right to its 
beneficial use, or to its proceeds, has been appropriated 
to the Dominion or the province, (as the case may be), 
and is subject to the control of its legislature, the land 
itself being vested in the Crown.’ ” 

“ The following are extracts from the judgment in 
‘ The Precious Metals’ Case.’ :— 

“ ‘"The title to the public lands of British Columbia 
has all along been, and still is, vested in the Crown ; 

(1) 14 App. Caa. 46. (2) 22 Can. S.C.R. 559. 
(3) 14 App. Cas. 295. 
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1895 but the right to administer and to dispose of these 

T^E lands to settlers, together with all royal and territorial 
PROVINCE reventles arising therefrom, has been transferred to the 

v. province before its admission into the federal union. 
DOMINION Leaving the precious metals out of view for the 

OF CANADA present, it seems clear that the only ‘ conveyance ’ con- 
AN P THE # # 

PROVINCE templated was a transfer to the Dominion of the pro- 
OF QDEBEC. Tjncja[ rigbt to manage and settle the lands, and to 
Jn re INDIAN appropriate their revenues. It was neither intended 
  that the lands should be taken out of the province, nor 

that the Dominion Government should occupy the 
position of a freeholder within the province.’ ” 

“ * In British Columbia the right to public lands, and 
the right to precious metals in all provincial lands, 
whether public or private, still rest upon titles as dis- 
tinct as if the Crown had never parted with its bene- 
ficial interests ; and the Crown assigned these beneficial 
interests to the Government of the province, in order 
that they might be appropriated to the same state pur- 
poses to which they would have been applicable if 
they had remained in the possession of the Crown. 
Although the provincial Government has now the dis- 
posal of all revenues derived from prerogative rights 
connected with land or minerals in British Columbia, 
these revenues differ in legal quality from the ordinary 
territorial revenues of the Crown. It therefore appears 
to their Lordships that a conveyance by the province 
for ‘ public lands,’ which is, in substance, an assign- 
ment of its rights to appropriate the territoral revenues 
arising from such lands, does not imply any transfer of 
its interest in revenues arising from the prerogative 
rights of the Crown.’ ” 

“ That view of what lands mean when vested in the 
Crown in the right of or for the use or benefit of the 
Dominion or of a province relieves us, I think, of any 
difficulty that might otherwise arisè in respect to any 
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distinction between a trust or interest in such lands 1895 
and in the proceeds of or revenues arising out of such 
lauds." PROVINCE 

OF ONTARIO 
“ I think the ultimate burden of making provision for ». 

the payment of the increased annuities in question DOMINION 

falls upon the province of Ontario, and that that bur- OF CANADA 

den has not, as against the Dominion or these Indians, PROVINCE 

been in any way affected or discharged. I express no op QÜEBEC- 
opiniou as to the effect of the award of 1870 on the Inn INDIAN 

respective rights of Ontario and Quebec. That question  s‘ 
would arise in a case presented by the Dominion 
against the two provinces under the 112th section of 
the British North America Act, but does not arise here.” 

“"With reference to interest on arrears of annuities 

accruing due after the union and not paid to those 
entitled, it seems to me that they stood in the same 
position as those that accrued before the union and that 
interest should not be computed without consent of 
Ontario. But as to the increased annuities paid by the 
Dominion to the Indians in 1874 and since, the Dom- 
inion should, I think, have interest on any amounts so 
properly disbursed, if our award as to interest on the 
province accounts permits thereof. The payments 
were made after notice and after certain negotiations 
between the Dominion and Ontario, in which, without 
determining on whom the burden should ultimately 
fall, it was admitted the Indians were entitled. The 

question, then, is not one of interest on unpaid 
annuities, but of interest on moneys paid by the 
Dominion in respect of a legal liability, for which it is 
entitled to indemnity against Ontario ” 

“ I think any such moneys so properly paid should be 
charged against the province in the province of 
Ontario account as of the date of payment by the 
Dominion to the Indians, and so fall within and be 
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affected by any previous ruling as to interest on that 
account.” 

The province of Ontario appealed from said award 
to the Supreme Court of Canada. 

Æmilius Irving Q.C, S. 22. Blake Q.C. and J. 31. 
Clark appeared for the appellant, the Province of 
Ontario. 

Christopher Robinson Q C. and W. D. Hogg Q.C., for 
the respondent, the Dominion of Canada. 

D. Girouard Q.C. and Hon. J. S. Hall Q.C., for the 
respondent, the Province of Quebec. 

Irving Q.C. "With your Lordships’ permission, my 
learned friends Mr. Blake and Mr. Clark appear on be* 
half of Ontario ; I am also in the case but I shall not 
address the court. My learned friend Mr. Blake will 
lead. 

Blake Q.C. Ontario claims that there was no trust 
in respect to these lands ; that no trust could have been 
declared in regard to them ; that any trust would have 
absolutely defeated what the parties were endeavour- 
ing to arrange, which was that the lands were to be 
placed in the possession of Canada, so that they might 
deal absolutely with them. If there was to be any 
trust in favour of the lands it would have absolutely 
defeated what the province of Canada was desirous of 
carrying out. For what the province of Canada wanted 
to do was at once either absolutely to give away or 
absolutely to sell, or absolutely to deal with, these 
lands. If there had been any trust, or if there had been 
any interest retained in favour of the Indians, then the 
province would have been utterly unable to do what 
it desired to carry out. The arrangement was one to 
do away with any right, to do away with any interest, 
to do away with anything that in any possible way 
might check the freest dealing with this property. The 
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Indians, of course, are perfectly satisfied, because, in- 1895 
stead of the illusory charge which they had of fishing THE | 

and shooting, they get absolutely as much of the lando£®°J*^ j 
as they felt they could possibly deal with. They re- v. 

tain—and it is specified in the treaty as all that they do DOMMCHî 

retain—the ri^ht to fish and shoot on all the other 0F 

AND THE 
lands until the Government chooses to sell them ; but PROVINCE 

the moment it gives them away, or sells them, or leases 0F ^CEBEC- 
them, that ends it. They take a certain sum of moneyln™INDIAN 

down, and they take the promise of the Government,  " 
which embraces the honour of the Crown, which em- 
braces all, it may be, that might come from the lands, 
which embraces all the revenues of the Government. 
They take that promise and set absolutely free all these 
lauds ; and if these lauds are not set absolutely free 
from any trust and from any interest, then the whole j 
object of the treaty is utterly and entirely defeated. ! 

Trusts or charges, or anything of that kind, would be I 
out of the question because it binds or touches the 
land ; the very object of what was being entered into is 
utterly defeated, because the person that takes the land 
must take it with the trust or with the charge, and the 
laud is not land absolutely free to be dealt with, as was 
the intention of those parties. I think that that should 
be emphasized, because while both the learned Chan- 
cellor and Mr. Justice Burbidge say that, taking 
this as an ordinary instrument, and construing it 
as an ordinary instrument, construing it so as 
to further the reasonable scope of the provisions, 
they are able to stretch it in such a way as to create 
upon the land that which did not exist. Now, my 
Lords, you will find that the learned Chancellor says : 

“ The course of construction applicable both to the 
constitutional Act and Indian treaty is not that a literal 
and strict meaning is to be given the words, but that 
they shall be construed liberally and comprehensively, 
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so as to further the reasonable scope of the provisions.” 
I have no objections whatever to the reasonable scope 
of the provisions being followed out ; but is not the 
true scope here that the lands are not to be charged ? 
Is not the true scope of the provision that the Govern- 
ment is to take the lands freed from any interest or 
charge ? 

It is only by the one solitary means that Ontario can 
be made responsible and that is by holding that they 
have taken the lands subject to a trust and holding the 
lands under the trust must discharge it ; and in discharg- 
ing it, must pay these annuities. Ontario alone did 
not enter into this bargain; Ontario was not known 
then. There was no contract with Ontario ; it was a 
contract with the provinces composed of Upper and 
Lower Canada, and the only way that Ontario can be 
made responsible is, not by carrying out the reasonable 
scope of the instrument, but by freely and entirely 
negativing what is its scope, altering it entirely, alter- 
ing it entirely to the detriment of Ontario, altering it 
entirely not to the betterment of the Indians. And 
this has not been stretched in order to help the Indian, 
because the Indian knows perfectly well that he has 
got the whole of the Dominion behind his back in tins 
payment. But what I do submit is that here the true 
scope is that the lands are not chargeable. The true 
scope is that there is tor be a personal payment by the 
Crown to the Indians ; and if there is to be any such 
enlargement must not the enlargement be according 
to the scope of the instrument, and not to defeat the 
instrument ? If you turn round now and say there is 
t o be a trust—and it is admitted that that is an enlarge- 
ment—why, my Lords, it is an enlargement that defeats 
the instrument and does not carry it out. 

Then again, it is said that there is an implied obliga- 
tion to pay them out of the revenue from the lauds. I 
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submit not ; no implied obligation to pay them out of 1895 
this at all ; a distinct bargain made for certain bene- THE 

lits on the one side and certain benefits on the other: 
’ OF ONTABIO 

that there will be, in case I make well out of my bar- v. 
nain, a certain additional sum or an augmentation in DOMINION 

vour favour. 0F CANADA 
' ... AND THE ' 

So, I say there was no charge, no right, no interest, PROVINCE 

and one of my strong arguments is the language that 0F QPEBEC- 
has been used by these two learned judges, showing re INDIAN 

:hat the language, taken as it usually is taken, does not   
warrant it, and showing.that the very object that was 

had in view would be utterly defeated if the language 

was so broad. But then they say “ because these are 
Indians, you are to deal liberally with them,” forget- 
ting, my Lords, that it does not give the Indians one 
cent more or one cent less. The Indians are not 
dissatisfied with their paymaster ; and, forgetting that, 
they are making this change in this bargain—for vir- 
tually it is a change—not in favour of those that they 
say are entitled to consideration, but in order to charge 
the one province as against the other. 

I went through the cases that have been referred to, 
but I did not find that there was anything whatever 
in them which negatived the position taken by the 
province of Ontario here. 

The case well known to his Lordship, the Chief 
Justice of the court, of the Canada Central Railway v. 
The Queen, in which his Lordship gave judgment in 
the first instance (1), was referred to. "Well, my Lords, 
I gladly take the conclusion of his Lordship, Chancellor 
Sprague, there, at page 314, where it was urged there 
should be, even in an Act of Parliament, an extension or 
the like. He says : “ I am in doubt whether the conse- 
quences were appreciated by the legislature, but our 
duty is to interpret it, and that is our only function.” 

(1) 20 Gr. 273. 
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And then your Lordships -will find at pages 326 and 328 
of that judgment, a citation of cases in regard to the 
construction of Acts of Parliament. In that case of 
the Central Railway Company there was the express 
statement—and your Lordships will find that at page 
275—that the company was to be entitled to a grant of 
land. I am simply referring to the cases cited, and 
referring to the fact that there is nothing in those cases 
which would warrant what the learned arbitrators 
have done. By section 18 of the Act there certain 
lands were set apart, and at page 289 it is said that it is 
taken for granted that, as between individuals, the 
right to that specific land existed. The only question 
was the making a selection out of .four million acres 
of lands that were granted ; and the court came to the 
conclusion that if there was a sale of 5 acres out of 100 
that the party might make a selection of it. But 
there was the most absolute trust as declared by the 
Act of Parliament in favour of the Railway Company 
that was presenting the petition. And in Booth v. 
Afc/«tyre(l),another casecited.it was held that the com- 
pany had the power untrammelled by any restrictions 
to enter upon the lands of the Crown, and that that 
was not taken away but reservéd by section 109 of the 
British North America Act. But there the right existed ; 
it was plain and specific ; no question about it. 

Then there was a case in Maclean’s Reports, as to 
the treaties with Indians and the tribes and others, 
and I do not find anything there. On the contrary it 
was held that the distinction was not authorized by 
the constitution ; that is, to deal in treaties with Indians 
in different ways from other treaties. They are treaties 
within the meaning of the constitution, and as such 
should be laws of the land. Mr. Hallock, whose 
book was also referred to, says that they are to receive 
a fair and liberal interpretation, according to the inten- 

(1) 31 U. C. C. P. 183. 

•:A.~ 
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844 tion of the contracting parties. That is all that is to be 1395 
kept in view, according to the intention of the con- THE 

iracting parties—which I say would be utterly defeated 0JQ1^0 

by the interpretation put here—and be construed in t. 
good faith. Their intention is to be governed by DOMINION 

the same rules which we apply to the determination 0F c-OÎAI>A 

of contracts. That is the third edition of Hallock’s PROVINCE 

International Law, 296. Whitton says they are to be 0F QCEBEC- 

construed in the same way; and Story also, vol. 2,lHreIxm±s 
CLAIMS. 

page 44.   
I submit, therefore, my Lords, that the true con- 

clusion in respect to this matter was that Ontario is 
not individually liable for the payment of this amount ; 
that nothing has transpired to place upon Ontario any 
additional responsibility ; and that this is a debt 
either of the old province of Canada in the augmenta- 
tion of it, as well as in the original amount ; and that 
it must either be discharged by that province, or else 
discharged by the Dominion of Canada. 

Clark follows for the appellant. In the present ap- 
peal before your Lordships, and in the argument before 
the learned arbitrators, the whole question was as to 
whether there was a sole liability of the province of 
Ontario for payment of these annuities subsequent to 
confederation ; the other question was not raised. 
Ontario asked before the arbitrators that the whole 
matter should be settled at once, but the Dominion re- 
served their right to make a claim afterwards against 
the province of Canada under section 112, if the pre- 
sent claim failed ; but your Lordships will see that 
that matter is not adjudicated upon at all in the award, 
and was purposely left out by the arbitrators, and that 
matter, namely, the liability of the old province of 
Canada, as to whether the Dominion was liable under 
section 111, and had any right over against the province 
of Canada under section 112—that is against Ontario 
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and Quebec jointly—is entirely left in abeyance, and is 
not the subject of the present appeal. 

Then the whole question now before your Lordships 
is as to the construction of these treaties and of section 
109, of course taken in connection with section 111, 
and so on, so far as they throw light on section 109. 

First, I would like to call your Lordships’ attention 
to the suggestion made in the factum of the Dominion 
and in the judgment of the learned Chancellor, namely, 
that all the meaning of these sections could be obtained 
by construing the British North America Act, or at 
least the sections in question, as if the treaties, which 
are the subject of the present bill, had been incorpo- 
rated in them by way of preamble. 

If we consider it in that way, we have first the 
treaties in question mentioned in the case, and of 
which my learned friend read sufficient to illustrate 
the present argument. Then we have the treaties de- 
claring that the Indians surrender, and so on, using 
the largest possible words of grant, all their right, title 
and interest—using the very words of the British 
North America Act—in the lands in question, and 
give up all their right, title and interest in the land. 

And what I submit is that the only interest that the 
Indians expressed on the face of the treaty—I shall deal 
afterwards, if necessary, with the question of the 
implication—refers to the reservations mentioned 
in the treaty, which are not in question, and to the 
rights to shoot, and so on, given to the Indians under 
the words of the treaty. 

I submit that the previous arbitrators, in 1870, hav- 
ing dealt with the matter] there should not now be an 
award which is in direct conflict with the previous 
award, especially when your Lordships bear in mind 
that there was an appeal from the previous award to 
the Privy Council, and that the Privy Council con- 
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firmed the award so far as the objections then taken. 1895 
In the special case which is referred to in paragraph 6 
of the judgment of the Privy Council, (your Lordships 0pRQ™£j0 

will find that special case printed in the Ontario Ses- v. 
>ionalPapersof 1878, number 42) your Lordships will see DOMINION 

that this identical section, 109, is made part of the case, OF CANADA 
, . AND THE 

>o That it there was anything in the award of 1870 PROVINCE 

which was in conflict with section 109, then that was 0F QUEBEC. 

the objection appearing on the special case before theINDIAN 

Privy Council, and is, I submit, concluded in favour of  ’ 
* intario by the judgment of the Privy Council, that so 
far as any objection was made to the award in the 
special case the award is valid. 

Before the learned arbitrators, and in the factum of 
the Dominion, they argue in favour of the principle 
that Ontario getting the benefit of the lands should 
bear the burden of these annuities, and in support of 
that contention they rely, apparently, on the direction 
of the Privy Council in St. Catharines Milling Company 
v. The Queen (1) ; but all the decisions of all the courts 
are collected in the 4th volume of Cartwright, the cases 
under the British North America Act at page 107 and 
subsequent pages, commencing with the decision in 
the Privy Council. Now, your Lordships will see from 
the whole of the reports, and from the way in which the 
matter was discussed in the Supreme Court (2), that 
originally it was a matter entirely between the Attor- 
ney-G-eneral for Ontario and the St. Catharines Milling 
and Lumber Company. That was decided in that way 
by the Chancellor of Ontario, the Court of Appeal for 
Ontario, and this court. And it was only on the appli- 
cation for leave to appeal to the Privy Council that the 
question of the right of the Dominion came in at all ; 
and the Dominion was allowed, on a special order 
made in that case, to intervene, and it is pointed out in 

(1) 14 App. Cas. 46. (2) 13 Can. S. C. R. 577. 



47f. SUPREME COURT OF CANADA. [VOL. XXV. 

1895 

THE 
PROVINCE 

OF ONTARIO 
v. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 
CLAIMS. 

the citation, in the factum that the whole of the ques- 
tion in regard to the effect of that treaty then in 
question in 1873, was to be decided on the appeal to the 
Privy Council ; and at page 60- of that case, in the 
judgment, Lord "Watson says that, seeing that Ontario 
gets the benefit of the land there in question, that 
Ontario must recoup the Dominion the money payments 
which are there referred to ; but what I point out to 
youT Lordships is that the circumstances in that case 
were entirely distinct from the present case, and that 
that case can have no application to the decision here. 
Your Lordships will observe that the treaty there in 
question, being the North-west Angle Treaty, no. 3, 
was made in 1873, subsequent to confederation, so that 
the position Was that at the time that treaty was made 
in 1873, Ontario took those lands, as was held in all 
the courts, subject to the burden of the Indian interest, 
whatever that interest may be. 

There is a case in 31 Common Pleas which construes 
the word interest, and I submit the considerations 
there aTe entirely in favour of Ontario, and that only 
the class of matters which are referred to are intended 
to be covered by the words “ trust and interest ” in 
section 109. --"'•.Jr 

Robinson Q.C. for the Dominion of Canada. There 
are two or three considerations, which may be put 
very shortly, which it seems to us is almost conclusive 
in favour of the constructions which the arbitrators 
have adopted. In the first place, as I understand, 
those principles which apply, and which my learned 
friends seek to apply, with reference to the legal au- 
thorities, as to the existence or non-existence of a ven- 
dor’s lien, and different cases of that kind, and as to 
the existence or non-existence of a trust, are not relevant 
to the issue ; there is no vendor’s lien here ; the Do- 
minion is not seeking to retain a vendor’s lien ; it is 
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a transaction sui generis ; you cannot find any transac- 
tion like it. The reason of it is this: this land 
undoubtedly, in the hands of the old province of 
Canada and before confederation, was certainly land 
in which the Indians had an interest. It was land 
subject to a trust for their benefit. 

What would have been the position of things before 
confederation ? Canada would have had to pay this 
debt out of the proceeds of this land. Well, now, does 
not Ontario, getting this land, hold it from Canada just 
as Canada held it ? What is the difference ? The 
Crown held it before for the benefit of the old province 
of Canada. There has been no sale and no transfer of 
title, as we all know. The Crown hold it now for the 
benefit of the province of Ontario. Why should the 
Crown hold it for the benefit of the province of Ontario 
in any different way or different position or free from 
any claims which attached to it while they held it 
for the province of Canada V I hold land for A. and 
hold it for A., with this interest which B. has in it, 
namely, to get the proceeds from it over and above a 
certain sum ; I make an arrangement instead of hold- 
ing it for A. I shall hold it for C. ; why should I not 
hold it for C. under the same conditions as I hold it for 
A ? Why should the interest in the land be changed 
by reason of a difference to the cestui qui trust ? Because 
that is what it means. We submit the whole arrange- 
ment shows that plainly. 

Now, then, let us consider for a moment clause 13 
of the award of 1870. Let us see how things stood 
before that arbitration. Confederation had taken place ; 
the division of assets between Ontario and Quebec had 
to be made by this arbitration ; by confederation the 
lands in each province went to that province subject 
to the interest or trust of either people under section 
100 ; but it was thought desirable that this question of 
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1895 Indian annuities should be dealt with by tbe arbitrators 

'THT of 1870, and it was brought before them, and what 

OF ONTARIO ^ they sa7 ^ ^ suppose they looked at section 109, 
». and they said : 

THE . 
DOMINION This land has become the property of the province. 

TND^THE* ^ow> ^ this land is subject to any annuity or to any 
PROVINCE claim to be paid out of the proceeds of the land, it 

OF QUEBEC. musj qUjte understood that the province that gets 

/n ire LNDIAN the land is not to have any claim on the other pro- 
CLAIMS. . 
  Vinces for it. 

Now, let us see if this is not borne out by the very 
words of that award. I have not quite apprehended 
the force or foundation of my learned friend’s argument 
that that award is against us : 

“That all the lands in either of the said provinces 
of Ontario and Quebec respectively, surrendered by the 
Indians in consideration of annuities to them granted, 
which said annuities are included in the debt of the 
late province of Canada, shall be the absolute property 
of the province in which the said lands are respect- 
ively situate, free from any further claim upon, or 
charge to, the said province in which they are 60 

situate, by the other of the said provinces. 
How does that affect the claim which is made here 

by the Dominion against one of the provinces ? How 
has it any bearing upon it ? I think that what they said 
is : “ You Ontario, get these lands ; you will have to pay 
the annuities. Now, you must recollect you will have 
no claim against Quebec or any of the other provinces 
for it.” : 

The arbitrators have put this case on those grounds, 
which I submit are unanswerable. In the first place 
there is a trust or interest. Ontario has got the fund 
out of which is to come the proceeds or funds which 
have to pay the annuities. The payment of the annui- 
ties is conditional on the person holding the lands en- 
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abling the payment of those increased annuities. It 
could not be dealt with by the arbitrators of 1869, be- 
cause you cannot tell from time to time what the pro- 
ceeds will be. The case stands in a very peculiar 
position. Ontario has the lands and is administering 
the lands, and Ontario is the only person who can tell 
what the proceeds are. The proceeds depend upon the 
management of those lands and the receipts of Ontario 
from these lands. The arbitrators have based their 
finding on the equitable principle laid down in Waring 
v. Ward (1), that principle which is to be found in 
Broom’s Maxims, page 634, 6th edition. 

M"e say, these lands passing to Ontario were taken 
by Ontario subject to the interest of the Indians in 
them ; that that is the fair meaning of the statute, as it 
would be if you would put the treaty and the statute 
in juxtaposition ; and that that is the reasonable and 
fair construction of the statute, looking at the constitu- 
tion as a constitution, and looking at the treaty as a 
treaty ; because, looking at it on all principles of equity 
and justice, it shoirld be interpreted that way; and we 
say, therefore, the judgment should be affirmed. 

H' gg Q.C. follows. There is one question I wish to 
draw your Lordships’ attention to, and that is with 
reference to clause 13 of the award of 1870; that 
clause deals with the rights only of the provinces ; the 
arbitration was for the purpose of the distribution and 
division of assets and liabilities as between the pro- 
vinces, as between Ontario and Quebec, or Upper 
and Lower Canada, and for the purpose of freeing 
one from the other It has the effect of freeing 
absolutely the one province from any claim the other 
province may have with reference to a charge such as 
the one at present, but it has no other effect. It 
does not affect the right of the Indians to say that 

(1) 7 Ves. 336. 
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1895 they have a claim, nor of the Dominion on behalf 
of the Indians that this claim should be presented. In 

PROVINCE other words, if the clause 13 has the effect which mv 
OF ONTARIO * 

r. learned friends for Ontario have said, then if there is 
DOMINION 

au iQterest of the Indians in those lands under tbe 
OF CANADA lQ9th section of the British North America Act, then 
AND THE 

PRO’TNCE that clause of the award is ultra vires the powers of the 
OF QUEBEC, arbitrators of 1869. : 

There is just one other point, my Lords, that I had 
intended to draw your Lordships’ attention to ; that was 
with reference to the statement made by my learned 
friends from Ontario, as to the difference which exists 
between the treaty referred to in the St. Catharines 
Milling case, and the present treaty. My learned friend 
made the statement that the St. Catharines Milling 
case established the character of the interest which the 
Indians had in lands in this country ; that is, that the 
interest there defined was the only interest which the 
Indians had in the lands. That is quite true with 
reference to the treaty in that case ; for a fixed 
annuity under that treaty the Indians surrendered all 
their interest, whatever it might be. In the present 
treaties there was a fixed annuity, but there was a 
contingent annuity, or an annuity based upon the 
lands being of sufficient value or sufficient produced 
from those lands to pay a further annuity ; and while 
the whole interest of the Indians in the lands in the 
North-west Angle Treaty was disposed of for a fixed 
annuity, the whole interest in the Robinson Treaty 
was not disposed of, because they retained an interest 
in the results or produce of the lands for the augmented 
annuity ; and therefore at the time these lands came 
into the province of Ontario at confederation there 
was still this outstanding interest which the Indians 
had, and that is the interest which the learned arbitra- 
tors have defined in their judgments as an interest 
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under the 109th section of the British North America 
Act. 
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1895 

THE 

Girouard Q.C. for the respondent, the province of OXTARI 

Quebec. v. 
(The learned counsel after pointing out that no sug- DOMINION 

gestion was ever made until 1884 that Quebec should 0F CANADA 
AND THE 

be liable for these payments, proceeded as follows) : PROVINCE 

Now, it seems to me, that in order to fully under- 0F QCEBEC- 
stand this case it will be proper to give a little historyIn Tr

INDIAN 

of the Indians on this continent, and to consider the  - 
purpose of these Robinson Treaties. On the one side 
Her Majesty, Queen Victoria, represented by the 
Hon. William Robinson, Commissioner of Crown 
Lands, and on the other side certain tribes of In- 
dians called in the treaty Nation Indians of Lake 
Huron, and Ojibeways of Lake Superior. I would like 
to go back to the very beginning, and show the history 
of the Indians at the present time, to show they are not 
to be considered as individuals, to show their rights 
are not mere rights of subjects of Her Majesty. I shall 
show that these Indians have some greater rights than 
British subjects. "When the Spanish, English and Dutch 
took possession of this northern America what did they 
do ? They immediately put themselves into relations 
with what they called the Indian nation, not only one 
Indian nation but several of them. The English sought 
the friendship of what was called then the Confederacy 
of the Five Nations located at the south of lake On- 
tario, between Niagara and somewhere, the line cf the 
province of Quebec and the province of Ontario to-day; 
and the French sought the friendship of the other In- 
dian nations which were inhabiting the northern por- 
tion of the St. Lawrence as far as Sault Ste. Marie. It 
was admitted that these Indian nations formed distinct 
political communities in the country. Treaties were 
made with them, not only as far as the line was con- 

s' 

852 
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1895 cerned, but also as far as peace and war were concerned. 

In 1698 came the end of that long war which com- 

oroSomenced *n the month of September, 1698, 
v. there was a large gathering of all the Indian nations 

DOMBIOS inhabiting the whole of this northern continent for the 
OF CANADA purpose of concluding the peace with the French Kino\ 

PROVINCE represented by the colonial authorities in Canada. 
OF QCEBEC. iater Qn we find that the French King made 

*”CL
INDIA1Jsome Proyisi°ns for the maintenance of these Indians. 
 ' The cession of Canada took place in 1763, and then 

you find a different policy pursued by the English 
Government. The French Government took possession 
of all the lands of the province of Quebec as their 
own. They did not purchase anything from the In- 
dians, but in some cases reservations followed ; but it 
was a sale, it was a gift or donation from the King of 
France for the benefit of these Indians. The mission 
of Oka of Two Mountains is one; Caughnawaga 
is another; the mission of St. François du Lac is 
another ; and another one will be at Quebec, at Lo- 
rette. There is a great difference between the wording 
of these Indian treaties made at the time with the 
French and those made with the English. Let us take 
one which has been the subject of contention before 
the court of justice in order to understand the scope 
of these treaties which the French King made for the 
Indians. I take the concession of Sault St. Louis, 
for the benefit of the Iroquois which was made in the 
year 1680 to the Jesuit Fathers : 

“ Our dearest and well-beloved, the Religious Order 
of the Society of Jesus, residing in our Dominion of 
New France, have caused it to be most humbly repre- 
sented to us that the lands of the Prairie de la Mag- 
delaine which were heretofore granted to them, being 
too damp for the purpose of sowing and providing for 
the sustenance of the Indians who have thereon settled, 
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and that it is feaved they might leave if we were not 1895 

pleased to give them the land called the Le Sault, con- 
taining two leagues in width from a point opposite the PROVINCE 

St. Louis Rapids, going up along the lake by an equal V 
depth, with two islands, islets and shoals, which are DOMKUON 

in front and adjoining the lands of the said Prairie of OF CANADA 

La Magdelaine, which would allow them not only to PROVINCE 

receive the said Iroquois, but even to increase their0F Q0EBEC- 
number, and to spread by that means the knowledge!» re INDIAN 

of Faith and of Gospel.” CLAIMS. 

And then the grant proceeds to say that the title to 
the land is given to the Jesuit Fathers “on condition 
that the said land called the Sault, shall belong to us 
free and clear, as it then may be, without any claim 
on us.” And then there is a provision in the grant that 
the French people shall not reside on this reservation. 

About the time of the cession to Great Britain the 
Jesuit Fathers undertook to sell to some white men 
pieces of that reservation. The Indians complained. 
There was a regular law-suit ; and the decision was 
that although the title in the land was in the name of 
the Jesuit Fathers, still it was subject to a trust, and 
that trust was that it should be for the sole use of these 
Iroquois Indians. The word “trust” is not used in 
that grant or cession. It is not said that the Jesuit 
Fathers shall hold the land in trust for the Indians. 
It is a gift, a donation, to the Jesuit Fathers, without 
using the word “trust,” but the trust can be construed 
just the same. It is a constructive trust from the very 
wording of the grant, which says that it shall be : 

“To allow the Jesuit Fathers not only to receive the 
said Iroquois, but even to increase their numbers, and 
to spread by that means the knowledge of Faith and 
of the Gospel,” and so on. 

That decision will be found in the last volume of 
what is called Indian treaties and surrenders, published 
by the Dominion Parliament in 1891. 

3'h' 
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1895 The decision was rendered by General Gage, and I 
think it should have careful scrutiny and examination. 

PROVINCE He says that : 
OF ONTARIO 

J . ,,, 
v. “ At the surrender of this country, all things had been 

DOMINION 
we^ arrange<l to maintain the said Indians in posses- 

OF CANADA siDn of their lands at Sault St. Louis, but that now 
PROVINCE the Jesuit Fathers, their missionaries, were granting 

OF QDEBEC. continually to the French the lands forming part 

In re INDIAN of the territory of Sault St. Louis, which, however, they 
CLAIMS. Relieved belonged to them, by a title of grant given 

them by his most Christian Majesty.” 
Then he says : 
“ "We are of opinion that the grant of the lands of Sault 

St. Louis was made to the Jesuit Fathers with the 
sole intention of settling there Iroquois and other In- 
dians, and that all the soil could produce was intended 
for their profit and advantage.” 

I mention this case in order to show how liberally 
a treaty of this kind must be construed. It must be 
construed especially in favour of the Indian. Now let 
us take the policy of the British Government since the 
cession. After the revolutionary war, the Iroquois, 
•who had been always friendly to the English, desired 
to cross the St. Lawrence and be located somewhere 
about the Peninsula of Niagara ; and you find that 
about the end of the last century, treaties and sur- 
renders were made by the British Government with 
the different Indian nations. All those treaties will 
be found in the volume which I had in my hand a 
moment ago. I have taken the trouble to compare all 
those treaties from say about the first cession—F785 I 
think is the date of the first one—to about the year 
1856, and I find only about two kinds of treaties. 
First there is an absolute surrender for a fixed sum 
without any trust ; for a sum say of a thousand pounds ; 
such a treaty surrenders all titles, rights, and'interests 

X
ii
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in certain tracts of lands, and there is no reservation 
of any kind whatever. That is what I call a surrender 
absolute. I may say that most surrenders are absolate.^^™^ 
And then yon find also surrenders which are not abso- t>. 

THE lute. I forgot to mention that all the land of Upper DOMINION 

Canada, after the cession to Great Britain by France, op CANADA 

was held by the Indians, with the exception of a few PROVINCE 

pieces at Cataracjui, at Niagara, and all along Windsor QF QpEBE& 

and Sault Ste. Marie. All that piece of land was still INDïAN 

inhabited by the Indians, and it was therefore neees- —— 
sary for Great Britain, pursuing the policy they had 
followed in the United States, to extinguish what was 
kuown as the Indian title. 

In twenty of these surrenders the word “ trust ” is 
to be found ; in ten of them it is not to be found ; the 
wording is the same, the only difference being that the 
word “ trust ” is not to be found in the treaty. In- 
stead of reading “ upon the trust and with the in- 
tent,” it is “ that His Majesty, his heirs and successors 
may out of the proceeds of the profits of the said lands 
and premises, arising from the sale or leasing or such 
other disposition of the lands or any part thereof as to 

. His Majesty, his heirs or successors, may seem meet, 
make provision for the maintenance and religious in- 
struction of the Indians.” 

The trust is provided for ; the trust is created; the 
trust is stipulated, undoubtedly, just as in a case where 
the word “trust” is used. The treaty is worded in 
the same way, except the word “ trusl ” is not there. 
Well, I do not think a court of justice ought to make 
any distinction because in a deed the word “ sell,” 
for instance, is used if it is a deed of sale, or the word 
“ trust ” is used if it is a deed in trust. But is the 
character different ? Is the nature of it different, or 
the whole text of it, so that we may see whether, from 
the wording, you can make up or construe a trust ? I 

4S5 

1695 

THE 
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1895 gay the wording is just the same, with the exception 
of the word trust. 

PROVINCE Then, in the next place, supposing you come to the 
OF ONTARIO ’ , , „ . 

t>. conclusion that because the word “ trust is used in 

DOMINION some °f these surrenders—including the surrenders by 
OF C,vuADA those Lake Huron and Lake Superior Indians—that 
AND THE , , - , 
PROVINCE there is no trust in those ten cases, but there is a trust 

OF QUEBEC. the other twenty cases, in what a state of confusion 

In re INDIAN would the lands held for the benefit of the Indians be. 

  ' You will have some subject to a trust, and some not 
subject to a trust. I say that with reference to all the 
lands which have been bought subject to a trust, 
whether the word “ trust ” is used in the deed or not 
used in the deed, but from the context of it we can in- 
fer a trust, that is, a promise on the part of Her 
Majesty that something should be done for the benefit 
of these Indians in the future—that then there is a 
trust. And I say more than that. I say that is the 
interpretation that has been given by all the authori- 
ties in this country from the end of the last century to 
the present time. 

Now, my Lords, I intend to quote the statute to show 
that it was the intention of the late legislature that , 
lands subject to the payment of annuities, lands sub- 
ject to increased annuities, were construed as lands 
held in trust, and that these annuities formed a charge 
upon the land. I quote in the first place from the 
statute which has been already quoted, but I think it 
is very important that the special attention of the 
court should be called to it, that is 12 Victoria, 
chapter 200, commonly known as the Public Schools 
Lands Act, or Consolidated Statutes of Canada ch. 26. 
The statute proceeds to set apart acres of land for the 
purpose of education, but at the very end of the 
clause it says : 
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“ Bur before any appropriation of the moneys arising 1895 

from the sales of such lands shall be made, all charges 
thereon for the management or sale thereof, and all pR°VIXCE 

Indian annuities charged upon such lands or moneys, ®. 
shall be first paid. DOMINION 

Mv learned friends say these school lands were located 0P CANADA 
• J _ AND THE 

in a place where no Indian annuities were due ; but it PROVINCE 

puts it still more strongly, it seems to me. But sup- 0F ^CEBEC‘ 
posing it is the case—which I do not believe—it shows Dim INDIAN 

. . . CLAIMS. 
me intention of Parliament that it should not be possi-   
ble that school lands should be set apart to destroy In- 
dian annuities. The Indian annuities shall continue 
ro be the first charge upon the lands. In the face of 
rhat interpretation given to it by our own Parliament, 
the late province of Canada, represented by Quebec 
and Ontario to-day, the very parties to this arbitration, 
are we going to be told that the Parliament of the late 
province of Canada did not intend to make a charge 
upon their land when their statute says so. If one 
treaty could be quoted where it says that for the said 
annuity the said lands shall be charged, I would un- 
derstand it ; but no such treaty can be found. There 
are two kinds of surrenders ; one is absolute, on con- 
sideration ol such money paid down, and the other 
one is subject to future annuities, or increased annui- 
ties. There is never a case where it states the lands 
shall remain charged, or a lien shall exist. But I say 
that when you find that declaration of the late Par- 
liament of the province of Canada contained in the 
statute of 1849, it shows the intention of the parties 
then ; that is to say, the late province of Canada, 
represented by Ontario and Quebec—the very parties 
to-day contending for a different interpretation—we 
find their declaration that Indian annuities which 
all stand upon the same footing, are a charge upon the 
lands which were surrendered. 
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1895 

THE 
PROVINCE 

OF ONTARIO 
t>. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 
CLAIMS. 

Now, I have only one more word to say. My 
learned friends representing Ontario hold that the 
arbitrators of 1S70 did, in fact, deal with this 
question ; but I submit they did not ; I submit that 
they had no power to do it ; and they did not 
do it. The only thing they said was that “all the 
lauds in either of the said provinces of Ontario or Que- 
bec respectively, surrendered by the Indians in consid- 
eration of annuities to them granted which said annui- 
ties are included in the debt of the late province of 
Canada, shall be the absolute property of the province 
in which the said lands are respectively situate, free 
from any further claim upon, or charge to the said pro- 
vince in which they are so situate, by the other of the 
said provinces.” 

I say in the first place that this exception made 
in favour of Ontario is only as to a claim the province 
of Quebec may have in this matter. Quebec claims 
nothing. 'Who claims it ? The Indian. They may claim 
in their own name, or they may claim in the name of the 
Dominion ; and even if these first arbitrators had in 
view to remove any claim of the Indian, they had no 
power to do so. If the Indians had a trust upon these 
lands under section 109, it was not in thè power of the 
first arbitrators to set aside that section 109 of the Con- 
stitution, and the Privy Council has been very careful 
in deciding the special case which was submitted to 
them, to declare that the award was valid only as far 
certain points of form were concerned. 

“The Lords of the Committee, in obedience to Your 
Majesty’s said Order of Reference, have taken the said 
Special Case into consideration, and having heard 
counsel for the province of Ontario, and likewise for 
the province of Quebec, their Lordships do this day 
humbly advise Your Majesty that under the circum- 
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stances stated in the Special Case (to which circum- 
stances all their answers must be takeu to refer) : 

1. John Hamilton G-ray had not become disqualifi- 
ed to act as an arbitrator. 

“ 2. That after hearing before the three arbitrators 
two of them could legally render a decision or award, 
and could do so in the absence of the third, absenting 
himself under the circumstances stated. 

“ 3. That after the subsequent ex parte hearing before 
two arbitrators, in the absence of the third then two 
of them could legally render a decision. 

“ 4. That the arbitrators appointed by Quebec had not 
the rierht to resign, and the Government ofQuebec had 
not the right to accept his resignation and to revoke 
his appointment, and such resignation and revocation 
were not effectual and valid. 

“ 5. That after one of the arbitrators had so affected to 
resign, and his resignation had been so accepted, and 
his authority had been so affected to be revoked, the 
remaining two could legally proceed to hear the case 
aud make a final award 

“ 6. That so far as regards any objection made to the 
award in the Special Case, the award of the 3rd of 
September, 1870, is valid (save as affected by the 
Dominion Act therein set forth).” 

The Dominion Act is the British North America Act. 
Nothing is plainer than this decision of the Privy 

Council : 
“ Her Majesty, having taken the said report into 

consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof and to order, as 
it is hereby ordered, that the said recommendations 
and advice of the Lords of the Judicial Committee of 
the Privy Council be adopted, aud that the same be 
punctually observed, obeyed and carried into execution 
as the decision of Her Majesty upon this Special Case. 
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1895 "Whereof the Governer General of the Dominion of 

Canada, the Lieutenant-Governor or Commander in 
PROVINCE Chief 0f the same for the time being, and all other 

or ONTARIO ° 
v. persons whom it may concern, are to take notice and 

DOMINION goveru themselves accordingly.” 
or CANADA I forgot, when dealing with the legal status of 

PROVINCE the Indians, taken as nations and not as individuals, 
or QUEBEC. say that the laws passed by these Indian nations 

In re INDIAN had been recognized by the courts of our own country 
 ' as binding upon themselves. Take the case of marriage ; 

take Connolly v. Woolwich (1), which says that the mar- 
riage of a white man to an Indian, according to their 
own laws, was a valid marriage ; and they have certain 
rules and laws of succession, certain rules and laws con- 
cerning the property, which was especially reserved for 
their own use. I forgot to mention that, as another illus- 
tration of the proposition I laid down at the beginning, 
that those Indians, as nations, must not be looked upon as 
a big corporation or company ; but must be looked upon 
as a nation, having a political economy in the country. 

Hall Q.C. followed. I would like to say one or two 
words with reference to section 109 ; and I would like 
your Lordships to bear in mind that in dealing with 
this question under the British North America Act, and 
in dealing with the question you have to deal with 
now, you are dealing, so to speak, with the three 
crowns. It is not a dealing between three individuals, 
or between the Crown and anyone particular individ- 
ual ; and we are dealing with the British North 
America Act, which Mr. Girouard still says ought to 
be considered, not as a strict statute, but more as a 
compact and agreement between the various parties ; 
and this section 109 is not only to be considered with 
reference to the interests of this particular claim, but 
with whatever interest there may have been with other 

(l) 11 L.C. Jur. 197. 
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parties with reference to existing lands they may have 
held prior to the union. 

I do not think adding the words “ subject-to any 
trust,” &c., destroys the intent which the parties had ; 
and "while that clause does refer to the various other 
provinces, it has more of a particular bearing between 
Ontario and Quebec. And what was the condition of 
affairs there ? The Crown, if I may use the expression, 
of the old province of Canada, held all these lands in 
Ontario and Quebec, and of course they hold these lands 
without any mortgage or hypothec being put upon 
them in the sense that they could not give a good 
title ; and they had to be apportioned as between On- 
tario and Quebec in some manner or form ; therefore, 
under section 109, the general rule is laid down—the 
lands in Ontario will go to Ontario, and the lands in 
Quebec will go to Quebec ; and you in Ontario will 
take care of all the liability and all the obligations the 
Crown is under in respect to those lands, and we will 
not be troubled by any person who may have any 
claim or petition of right ; and we in Quebec take these 
lands, not by a deed, not as a third party gettingadeed 
in writing purporting to give us a title to lands under 
a deed ; but we just take them by way of apportion- 
ment ; they are still Crown lands ; and instead of be- 
longing to the Crown of Canada, if I may use that 
expression, they go to the Crown in Quebec ; and the 
Crown in Quebec takes those lands and has to abide 
by all the conditions, liabilities, and anything of that 
kind there may be attached to those lands. 

In construing this clause, section 109, in reference to 
that, the words “ trust ’’ and “ interest ” are not to be 
taken in their ordinary strict sense, or even in a muni- 
cipal sense ; but they must be taken in the broad sense 
made in the treaty with the Indians at that time. 
The Crown dealing with the Indians, as they had done 
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1895 - for a number of yeans, clearly recognizing, as far as 
the Indians are concerned, whether it was right or 

OF ONTARIO
vVron=> or legal or illegal, clearly leading the Indians 

v. to believe they had some rights or title in the land. 
DOJUNION NOW, having dealt with them in that way, have not 

OF CANADAff^e Indians got this interest in the lands ? Have not 
AMD THE ° 
PROVINCE they a right in the proceeds of the lands ? Have not 

OF QUEBEC. ^e7 a jjght to come in and protect themselves ? And 
In re INDI AI now we say, the lands having gone over to Ontario in 
  that way, and. being in the Crown, as it were, all the 

time, they must take them subject to the trust existing 
in the Crown. "VVe think under the terms of the 
Robinson Treaty there is clearly a trust there that out 
of the proceeds of the lands the increased annuity 
must be paid ; and it is out of those proceeds alone that 
the trust must be paid, and it could not be charged 
against the Consolidated Revenue Fund without some 
legislation. It is only a trust in respect to those, and 
no more ; and it is only the party who has the admin- 
istration of the lands, and who has the proceeds who 
can be reached in order that these increased annuities 
may be paid ; and we say that is the province of 
Ontario. 

Blake Q.C. in reply. 

THE CHIEF JUSTICE —This is an appeal from a por- 
tion of an award made on the 13th February, 1895, by 
the Hon. John A. Boyd, Chancellor of Ontario ; the 
Hon. Sir Louis Napoleon Casault, Chief Justice of the 
Superior Court of the province of Quebec ; and the 
Hon. George Wheelock Bnrbidge, Judge of the Ex- 
chequer Court of Canada, arbitrators appointed pursu- 
ant to three identical statutes passed respectively by 
the Parliament of the Dominion and the Legislatures 
of Ontario and Quebec, providing that for the final and 
conclusive determination of certain questions and 
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accounts, which had arisen or which might arise in 1S95 
the settlement of accounts between the Dominion of 
Canada and the provinces of Ontario and Quebec, both PROVINCE 
• •IT 11 i i i 0F ONTARIO jointly and severally, and between the two provinces, v. 

concerning which no agreement had theretofore been DO'SHSIOX 

arrived at, the Governor General in Council might0F CANADA 
° AND THE 

unite with the governments of the provinces of Ontario PROVINCE 

and Quebec, in the appointment of three arbitrators, 0F QgEBEC- 
beiug judges, to whom should be referred such ques-^*™INDIAN 

tions as the Governor and the Lieutenant-Governors ' ‘ 
of the provinces should agree to submit. T}?6 Chief 

Justice. 
The sixth and seventh sections of these identical   

statutes were as follows : 
6. The arbitrators shall not be bound to decide according to the 

strict rules of law or evidence, but may decide upon equitable princi- 
ples, and when they do proceed on their view of a disputed question 
of law, the award shall set forth the same at the instance of either or 
any party. Any award made under this Act shall be, in so far as it 
relates to disputed questions of Jaw, subject to appeal to the Supreme 
Court of Canada and thence to the Judicial Committee of Her Majesty’s 
Privy Council, in case their Lordships are pleased to allow such 
appeal. 

7. In case of an appeal on a question of law being successful, the 
matter shall go back to the arbitrators for the purpose of making such 
changes in the award as may be necessary, or an appellate court shall 
make any other direction as to the necessary changes. 

By a document signed by counsel for the Dominion 
and the two provinces respectively, dated the 10th of 
April, 1893, and entitled “ first agreement of submis- 
sion,” after reciting the statutes before referred to, and 
the appointment thereunder of the arbitrators before 
named, certain questions were agreed to be referred, 
including all questions relating to or incident to the 
accounts between the Dominion and the provinces of 
Ontario and Quebec, and certain particulars were then 
specified, which it was agreed should be understood 
as included in this general submission, one of which 
specifications was as follows :— 



SUPREME COURT OF CANADA. [VOL. XXV. 

8S5 

494 

1895 The claims made by the Dominion Government on behalf of Indiana, 
and payments made by the Government to Indians, to form part of 

PROVINCE dereference. 
OF ONTARIO This agreement of submission was adopted by the 

THE three governments of the Dominion, Ontario and Que- 
iSEZlbec, by Orders in Council of the Governor General and 
AND THE Lieutenant-Governors in Council, made respec- 

OF QcEBEc.tively on the 13th of April and the loth of April, 1893. 

In re INDIAN The appeal now before us is from a portion of the 
CLAIMS. award made by the arbitrators under this submission, 

The Chief disposing of the claim of the Dominion Government in 
Justice. reSpeci 0f certain payments made to the Indians men- 

tioned in the treaties hereafter referred to, and also of 
claims to further payments set up by the Dominion 
Government on their behalf. 

On the 7th September, 1850, the Hon. "William B. 
Robinson, acting as a commissioner on behalf of the 
Crown, obtained from the Ojibeway Indians of the 
Lake Superior district a surrender in favour of the 
Crown of certain Indian territory, situate within the 
limits of the late province of Canada, as described in a 
treaty entered into on that day between Mr. Robinson, 
on behalf of the Crown, and the chiefs and principal 
men of the Ojibeway Indians, inhabiting part of the 
northern shore of Lake Superior. And on the 9th day 
of September, 1850, the same Commissioner obtained a 
like surrender of certain other lands, by the Ojibeway 
Indians inhabiting and claiming certain portions of the 
eastern and northern shores of Lake Huron, represented 
by their chiefs and principal men. and which lands 
were described in a treaty entered into on the last men- 
tioned day. 

The surrender under the Lake Superior Treaty was 
in consideration of the sum of two thousand pounds 
paid down, and a perpetual annuity of five hundred 
pounds. The consideration for the Lake Huron sur- 
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roll dor was the sum of two thousand pounds paid !805 

down, and a perpetual annuity of six hundred pounds. THE 

The Lake Huron Treaty contained the following0£:O^ARIO 

clause, viz.: ». 
THE 

The said William Benjamin Robinson on behalf of Her Majesty, DOMINION 

who desires to deal liberally and justly with all her subjects, further AND THE 

promises and agrees that should all the territory hereby ceded by the PROVINCE 

parties of the second part, at any future period produce such an 0F QUEBEC. 

amount as will enable the Government of this province, without in- re iNDIAN 

curring loss, to increase the annuity hereby secured to them, then, and CLAIMS. 

in that case, the same shall be augmented from time to time, provided ^ Qüef 
that the amount paid to each individual shall not exceed the sum of Justice. 
cne pound provincial currency in any one year, or such further sum   
as Her Majesty may be graciously pleased to order, and provided 
further that the number of Indians entitled to the benefit of this treaty 
shall amount to two-thirds of their present number, which is fourteen 
hundred and twenty-two, to entitle them to claim the full benefit 
thereof. And should they not at any future period amount to two- 
thirds of fourteen hundred and twenty-two, then the said annuity 
shall be diminished in proportion to their actual numbers. 

The Lake Superior Treaty contained a clause in the 
same words, with the exception of the statement of the 
number of Indians which in the latter treaty was stated 
as being 1240. 

It is under the provision for the payment in a certain 
event of increased annuities that the question now 
presented for the decision of this court has arisen. 

By the British North America Act provision was 
made for the disposition of the public lands which, on 
the 1st of July, 1867, the'date of confederation, were 
the property of the province of Canada which became 
extinct by that Act. Provision was also made for the 
assumption by the Dominion of the debts and liabili- 
ties of the province of Canada, and for the payment 
by the new provinces of Ontario and Quebec of interest 
on auy excess of that debt of $62,500,000, and for the 
deduction of that interest from-the half-yearly subsidies 
payable to those provinces. Further, provision was 
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isos made for a division and adjustment by arbitration of 

THE the debts, credits, liabilities, properties and assets of 

OF ONTARIO Lpper au<^ Lower Canada. The sections of tbe British 
v. North America Act material to be considered are see- 

TIIE 
DOMINION tions 109 to 113 inclusive, and section 142. These 

OF CANADA sections are as follows : 
AND THE 
PRO VIN CE 

OF QUEBEC ^ lands, mines, minerals and royalties belonging to the 
  several provinces of Canada, Nova Scotia and New Brunswick at the 

IM
IAN una)n’ ftn^ sumà then due or payable for such lands, mines, 

  ' minerals, or royalties, shall belong to the several provinces of Ontario, 
The Chief Quebec, Nova Scotia and New Brunswick, in which the same are situate 
Justice. or arisej subject to any trusts existing in respect thereof, and to any 

interest other than that of the province in the same. 
110. All assets connected with such portions of the public debt of 

each province a3 are assumed by that province shall belong to that 
province. 

111. Canada shall be liable for the debts and liabilities of each pro- 
vince existing at the union. 

112. Ontario and Quebec conjointly shall be liable to Canada for the 
amount (if any) by which the debt of the province of Canada exceeds 
at the union, §62,500,000, and shall be charged with interest at the rate 
of five per centum per annum thereon. 

113. The assets enumerated in the fourth schedule to this Act, 
belonging at the union to the province of Canada, shall be the pro- 
perty of Ontario and Quebec conjointly. 

142. The division and adjustment of the debts, credits, liabilities, 
properties and assets of Upper Canada and Lower Canada shall be 
referred to the arbitrament of three arbitrators, one chosen by the 
Government of Ontario, one by the Government of Quebec, and one 
by the Government of Canada ; and the selection of the arbitrators 
shall not be made until the Parliament of Canada and the Legislatures 
of Ontario and Quebec have met ; and the arbitrator chosen by the 
Government of Canada shall not be a resident either in Ontario or in 
Quebec. 

By an Act of the Dominion Parliament (36 Viet. ch. 
30) passed on the 23rd May, 1873, the amount of debt 
to be absolutely assumed by the Dominion was in- 
creased from the sum of $62,500,000 as fixed by the 112th 
section of the Confederation Act, to $73,006.088.84 and 
thereafter interest was only to be deducted against the 
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provinces of Ontario and Quebec on any excess of 1S95 
debt, over the last mentioned sum. I refer to this 
stature, not because I think it has any bearing on the p^vnfCE 

questions now before us for decision, but because it is ?. 
an alteration of the terms imposed by the British North DomsION 

America Act. The effect of this Act (36 Yict. ch. 30) OF CANADA 
AND THE 

lias already been considered by this court on a former PROVINCE 

appeal from the same arbitrators (1). or QCEBEC. 

At the date of the Robinson Treaties in 1850 the hi re INDIAN 

management of Indian affairs was not in the hands of " ' 
those affairs having been TJ1® Chief Justice. the provincial government 

administered by the Governor General as representing 
the Imperial Government until some time in or after 
the year 1854, when it was handed over to the pro- 
vince. 

The province of Canada, however, paid the fixed 
annuities, amounting in the aggregate to $4,400, every 
year up to the date of confederation, and since con- 
federation up to the present time the Dominion Gov- 
ernment have paid the same amount. The question 
raised by this appeal is confined to the increased 
annuities. What is claimed by the Dominion is that 
the difference between the fixed annuities, which, dis- 
tributed amongst the Indians, amounted to $1.60 per 
head, and the increased annuities of $4 per head stipu- 
lated for by the clause in the treaties before set forth 
from 1851 to 186T, and which have never been paid to 
the Indians, should be paid by the province of Canada 
with interest to 31st December, 1892, amounting in all 
to $325,440 ; and that the province of Ontario should 
pay to the Indians the sum of $95,200, being the amount 
of the increased annuities from the date of confederation 
in 1867, up to the year 1873, with interest added to the 
31st December, 1892. 

(1) See Canada v. Ontario and Quebec 24 Can. S. C. R. 498. 
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Further, it is claimed by the Dominion that as the 
Dominion Government has from 1374 to 1892, inclusive, 

PROVINCE ^he jncreasecl annuities to the Indians, it should 
OF ONTARIO 

r 

v. be reimbursed the amount so paid by the province of 

DOMINION Ontario, the sum thus claimed for increased annuities 
OF CANADA pajd by the Dominion since 1874 amountin'?, with 
AND THE 

J 

PROVINCE interest to 31st December, 1892, to §389,100.80. 
OF QUEBEC. jn the province of Ontario admitted that from 

In rc INDIAN the year 1851, up to 1892, the surrendered territory pro- 
CLAIM». £uce(j an jncome sufficient to enable the government 

The Chief j.Q ^ the increased annuities without incurring loss, 

  and that the Indians are of right, under the treaties, 
entitled to the payment of the arrears. This has not 
been disputed by the province of Quebec and I regard 
it as a fact conceded on all hands. 

As regards this debt or liability up to 1867, it was 
clearly one of the late province of Canada which must 
be considered as having been assumed by the Domiuion 
under section 111 of the British North America Act, 
forming part of the general debt with any excess of 
which over the sum of §73,006,088.84, Ontario and 
Quebec were to be charged and were to pay interest 
on as provided for by section 113 of the British North 
America Act. This is, however, subject to a claim, not 
of the Dominion but of the province of Quebec, to 
throw the whole of this debt or liability existing at 
confederation on the province of Ontario. The con- 
tention of the Dominion, however, is that there was in 
respect of these annuities, payable subsequent to 1867, 
a charge in favour of the Indians upon the surrendered 
lands, or a trust of the rents, profits and proceeds thereof 
in their favour, and that when these lands became 
vested, under the 109th section of the Union Act of 
1867, in the province of Ontario, that province took 
them cum onerê subject to the trust or charge in favour 
of the Indians. 

498 
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Oni ario insists that there is no trust or charge created 1896 
by the treaties, and that the liability to pay the in- Tire 
creased amount of the annuities since confederation Pl]°VII,CE 

o>- ONTARIO 

was, at the date of the British North America Act, a v. 
debt, or at least a liability, of the province of Canada DOMINION 

which is to be dealt with under sections 111, 112 and 0P CANADA 
AND THE 

lit» just as the annuities up to the date of confedera- PROVINCE 

tion are to be dealt with. Further, it is contended by 0F QCEBEC- 
Ontario that the whole question is res judicata, having, bn-e INDIAN 

as it is said, been disposed of by the 13th clause of an   

award made on the 3rd September, 1870,by arbitrators Tj*.^ef 

appointed under the 142nd section of the British North   
America Act. Under that provision three afbitra- 
tors were appointed iu 1870, two of whom made the 
award already referred to, the third—the arbitrator for 
Quebec—the Hon. Charles Day, having resigned his 
oihce and retired from the arbitration. Two questions 
having arisen as to the validity of this award of 1870, 
one as to whether the award made by a majority of 
the arbitrators was valid, and the other as to the quali- 
fication of Mr. John Hamilton G-ray, one of the arbi- 
trators who made the award, these questions were 
referred to the Judicial Committee of the Privy Council 
who pronounced in favor of the legaliry of the award, 
and their report was accordingly confirmed by an 
order of Her Majesty in Council on the 26th March, 
1878. The merits of the award of 1870 were not, so 
far as I can find, in any way before the Privy Council, 
the reference to them being confined to the two points 
mentioned. By the first clause of the award the arbi- 
trators of 1870 fixed the proportions in which Ontario 
and Quebec respectively were to contribute to the 
excess of debt of the province of Canada assumed by 
the Dominion, over the amount fixed by the statute. 

The 13th clause of the award of the 3rd of Septem- 
ber, 1870, is as follows : 

870 
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1895 

THE 
PROVINCE 

OP ONTARIO 
v. 

THE 
DOMINION 

OP CANADA 
AND THE 
PROVINCE 

OP QOEBEC. 

In re INDIAN 
CLAIMS. 

The Chief 
Justice. 

That all the lands in either of the said provinces of Ontario and 
Quebec respectively, surrendered by the Indians in consideration of 
annuities to them granted, which said annuities are included in the 
debt of the late province of Canada, shall be the absolute property of 
the province in which the said lands are respectively situate, free from 
any further claim upon or charge to the said province in which they 
are so situate, by the other of the said provinces. 

This award has now stood for twenty-five years, its 
legality never having been disputed except as before 
mentioned. 

This adjudication Ontario now sets up as a final dis- 
position of the same question as that raised before the 
present arbitrators and now under appeal. 

By their separate award of the 13th February, 1895, 
a portion of which is now under appeal, the present 
arbitrators found and awarded as follows : 

In respect of the claim made by the Dominion of Canada against 
the provinces of Ontario and Quebec in reference to the Indian claims 
arising under the Robinson Treaties. 

1. That if in any year since the treaties in question were entered 
into, the territory thereby ceded produced an amount which would 
have enabled the Government, without incurring loss, to pay the in- 
creased annuities thereby secured to the Indian tribes mentioned 
therein, then such tribes were entitled to such increase not exceeding 
$4.for each individual. 

2. That the total amount of annuities to be paid under each treaty 
js, in such case, to be ascertained by reference to the number of Indians 
from time to time belonging to the tribes entitled to the benefit of the 
treaties. That is, that in case of an increase in the number of Indians 
beyond the numbers named in such treaties, the annuities, if the 
revenues derived from the ceded territory permitted, without incurring 
loss, were to be equal to a sum that would provide §4 for each Indian 
of the tribes entitled. 

3. That any excess of revenue in any given year may not be used to 
give the increased annuity to a former year, in which an increased 
annuity could not have been paid without loss, but that any such 
excess or balance of revenue over expenditure in hand at the com- 
mencement of any given year should be carried forward into the 
account of that year. 

4. That any liability to pay the increased annuity in any year before 
the union was a debt or liability which devolved upon Canada under 
the 111th section of the British North America Act, 1867, and that this 
is one of the matters to be taken into account in ascertaining the ex- 
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cess of debt for which Ontario and Quebec are conjointly liable to 
Canada under the lldth section of the Act; and that Ontario and 
Quebec have not, in respect of any such liability, been discharged by 
reason of the capitalization of the fixed annuities, or because of any- 
thing in the Act of 1873 (36 Vic, cl). 30). 

5. That inteit-st is not recoverable upon any arrears of such annui- 
ties. 

6. That the ceded territory mentioned became the property of On- 
tario under the 109th section of the British North America Act, 1867, 
subject to a trust to pay the increased annuities on the happening, after 
the union, of the event on which such payment depended, and to the 
interest of the Indians therein to be so paid. That the ultimate bur- 
den of making provision for the payment of the increased annuities 
in question in such an event falls upon the province of Ontario ; and 
that this burden has not been in any way affected or discharged. 

7. That interest is not recoverable on the arrears of such annuities 
accruing after the union, and not paid by the Dominion to the tribes 
of Indians entitled. 

8. That in respect to the matters hereinbefore dealt with, the arbi- 
trators have proceeded upon their view of disputed questions of law. 

9. That as respects the increased annuities which have been paid by 
the Dominion to the Indians since the union, any payments properly 
made are to be charged against the province of Ontario in the pro- 
vince of Ontario account as of the date of payment by the Dominion 
to the Indians, and so fall within and be affected by our previous 
ruling as to interest on that account. 

1895 

THE 
PROVINCE 

OF ONTARIO 
v. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 

CLAIMS. 

The Chief 
Justice. 

The province of Ontario on the 4th of March, 1895, 
gave the following notice of appeal from the award : 

Notice of appeal and limitation of contention of appeal. 
Take notice that under the provisions of the statutes above men- 

tioned the province of Ontario intends to appeal to the Supreme Court 
of Canada from the award of the arbitrators herein bearing date the 
13th day of February, 1S95, but delivered and published on the 14th 
day of February, 1895. 

And further, take notice that Ontario will, on the hearing of such 
appeal, limit its contentions and except only to so much of the said 
award as determines and decides, as stated and formulated in para- 
graph 6 of the award, as follows : 

That the ceded territory mentioned become the property of Ontario 
under the 109th section of the British North America Act, 1867, sub- 
ject to a trust to pay the increased annuities on the happening, after 
the union, of the event on which such payment depended and to the 
interest of the Indians therein to be so paid. That the ultimate burden 
of making provision for the payment of the increased annuities in 
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1895 such event falls upon the province of Ontario ; and that this burden 
——- has not been in any way affected or discharged. 

PROVINCE And also as formulated in paragraph 9 of the award, 
OF ONTARIO as follows. 

v. 
THE That as respects the increased annuities that have been paid by the 

DOMINION Dominion to the Indians since the union, any payments properly made 
OF CANADA t0 j,e charged against the province of Ontario in the province of 

PROVINCE Ontario account, as of the dates of payment by the Dominion to the 
OF QUEBEC. Indiana. 
  Ontario will urge among other grounds for appeal against the mat- 

ter3 ft3sume<^ t0 decided by paragraphs 6 and 9 of the award above 
  set forth that the said matters are decisions of the learned arbitrators 

The Chief upon disputed constitutional questions, the same being raised and re- 
Justice. lied Up0n in the respective cases of Ontario and Quebec filed of record 

before the learned arbitrators, and which questions were renewed and 
pressed at the argument before the learned arbitrators, whereby On- 
tario disputed that any liability in respect of the said matters accrued 
or could accrue to Ontaiio except jointly with Quebec ; and that the 
decision of the learned arbitrators in the premises are not final. 

Subsequently to this notice of appeal the arbitrators 
made the following order : 

In the matter of the arbitration between the Dominion of Canada, 
the province of Ontario and the province of Quebec, pursuant to 
statute of Canada, 54 & 55 V. c. 6, statute of Ontario, 54 V. c. 2, and 
statute of Quebec, 54 V. c. 4. 

On motion of counsel for the province of Ontario, and on bearing 
what was alleged as well by counsel for the province of Ontario as by 
counsel for the Dominion of Canada, and the province of Quebec, we, 
the undersigned arbitrators, do, with reference to a certain award and 
decision dated on the thirteenth and published by us on the fourteenth 
day of February, eighteen hundred and ninety-five, certify and declare 
that, in respect of the question of the liability of the province of 
Ontario for the increased annuities which have been paid by the 
Dominion to the Indians since the union, as in snch award is men- 
tioned, the arbitrators proceeded upon their view of a disputed ques- 
tion of law, but that in respect of the question of interest on such in- 
creased annuities so paid, which question was dealt with in the ninth 
paragraph of the first part of such award, by determining the time 
when such annuities should be charged against the province of Ontario 
in the province of Ontario account, the majority of the arbitrators did 
not proceed upon their view of a disputed question of law. 

J. A. BOYD. 
L. N. CAS AULT. 
G£0. W. BURBIDGE. 

Dated at Quebec, this 26th day of March, 1895. 
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No appeal was lodged by the province of Quebec. 1895 

I now proceed to consider the questions thus pre- THE 

vutvl bv the appeal. PROVINCE 

In th-' first place nothing in the clause of the treaties v. 
providing for the augmentation of the annuities in the DOMINION 

event sne'ified indicates that the undertaking to make OF CANADA 3 AND THE 
tiles'- increased payments was to constitute them a PROVINCE 

charge or lien upon the surrendered lands. There is 0F QpEBEC~ 
nothing shewing that either the original annuities of/njelxoiA» 
sis hundred pounds and five hundred pounds per - ’ 
annum, or on" dollar and sixty cents per head of the Tj^^ef 

respective bands of Indians, were to be p*id ont of the —— 
proceeds of the lauds or out of any particular fund, 
n->r that in the event of aright to the increased amount 
arising it should be paid out of any particular fund ; 
ail that is specified is that in the event of the augmen- 
tations being payable without loss they were to be paid. 
This does not menu that the increase was to be paid out 

the proceeds of the lands, but has reference only to 
the event in which the increase was to become payable. 

There is, therefore, no ground for saying that there was 
any express charge, lien or trust. Then, if there is any 
charge it can only be on the principle of the equitable 
lien of an ordinary vendor of real property, and from 
analogy to the rules of courts of equity applicable to 
such liens. I think this argument entirely inadmis- 

sible. At the date of these surrenders, in 1850, the 
Indians were under the protection of the Imperial 
Government, and their affairs were administered by 

the Governor General, not through the responsible 
ministers of the province, but directly as representing 

the Crown. Not until 1S54 was the management of 
Indian affairs transferred to the provincial governments. 
The Indians had therefore the highest security which 
could be given for the payment of the augmentations, 
the assurance and covenant ofthe Imperial Government 
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1895 

THE 
PROVINCE 

OF ONTARIO 
v. 

THE 
DOMINION 

OF CANADA 
AMD THE 
PROVINCE 

OF QCEBEC. 

In re INDIAN 
CLAIMS. 

The Chief 
Justice. 
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TheTe was, therefore, no reason for giving- or implying 
any other. Then, as these lands were acquired by the 
Crown with a view to settlement, for developing min- 
eral deposits, and for the purpose of applying the tim- 
ber to purposes of utility, it would have been in the 
highest degree inconvenient that the power of dealing 
freely with them for these purposes should be fettered 
with any latent lien or trust. Again, even if we are 
to apply strictly the rules applicable between ordinary 
vendors and purchasers, numerous ' authorities show 
that this would not be a proper case for the implication 
of a lien. I refer to the cases cited in the Ontario 
factum as showing this conclusively (1). 

Further, as against the Crown or G-ovemmeut, im- 
plications of this kind are not to be made. The In- 
dian bauds had as security the pledge of the 
Imperial Government whose commissioner and dele- 
gate, through the appointment of the Governor General, 
Mr. Robinson was, and they had the security of a charge 
on the consolidated fund of the province of Canada for 
the government of that province, which govern- 
ment, though the surrender was not made to it 
directly, obtained the benefit of it,, the lands so 
soon as surrendered coming under the act of par- 
liament by which the territorial and casual revenues 
had before the date of the surrender been transferred 
to the province, and the original annuities were there- 
fore always paid out of the consolidated fund and not 
out of a specific fund provided from the revenue de- 
rived from the lands themselves. There, was therefore, 
no necessity that this security should be supplemented 
by any charge or lien not expressed in the treaties 
themselves. 

(1} See Dixon v. Gay fere, 1 DeG. (U.S.) 212 ;Parrott y. Sweetland, 3 
& J. C59 ; Boulton v. Gillespie, 8 Gr. Mvlne & K. 655 ; JP-iUon v. Daniels, 
223; Gilman v. Brown, I Mason 9 Gr. 491 ; DeGear v. Smith, 11 Gr. 

570. 
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An argument against the province of Ontario is 1S95 
attempted, to be deduced from the decision of the Privy THE 

Council in the case of The St. Catharines MUtin<>• Co. Pp\°VINCE 
3
 OF ONTARIO 

v. The Queen (1). In that case there was an Indian *. 
surrender to the Crown represented by the Dominion DOMINION 

Government, made in 1873, subsequent to coufedera- 0F CANADA 
AND THE 

tion. The Privy Council held that this surrender enured PROVINCE 

to the benefit of the province of Ontario, and so holding 0F QCE1)Ea 

it also decided that Ontario was bound to pay the bin; INDIAN 

consideration for which the Indians ceded their rights   
in the lands. I see no analogy between that case and ^ Chief 

the present. In the case before us no one doubts that   
the province of Canada, which acquired the lands, was 

originally bound to pay the consideration. In the case 
before the Privy Council the question was, as it were, 
between two departments of the government of the 
Crown, and the most obvious principles of justice 
required that the government which got the lauds 
should pay for them. Here the lands were originally 
acquired by the province of Canada which was to pay 
for them, and the present question only arises on a 
severance of that government into two separate pro- 
vinces and a consequential partition of its assets and 
liabilities. 

The statute which gives jurisdiction to this court to 
entertain this appeal in the section I have already 
quoted from provides that an appeal shall be only in re- 
spect of points decided by the arbitrators in which they 
shall indicate that their award has proceeded on dis- 
puted questions of law. In the 8th paragraph of the 
award it is stated that in the decision under appeal the 
arbitrators did so proceed. This of course limits this court 
to purely legal considerations in adjudicating on the 
matter in controversy, and it excludes all such equitable 
considerations as to what might be fair and reasonable 

(1) 14 App. Caa. 46. 
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1895 outside the coustructiou of the British North America 

Act, and the legal interpretation of the treaties, and I 
PROVINCE ^^0 so endeavoured to deal with the case. The ques- 

OF ONTARIO _ ^ 
v. tion before us is, therefore, purely a question of law 

DOMINION- arising upon the construction of the treaties and the 
OF CANADA British North America Act. 
AND THE 
PROVINCE The result is that the liability incurred by the Crown 

OF QUEBEC. au(j tjie proviuce 0f Canada to pay the increased 

/arcINDIAN annuities was, at the date of confederation, a general 
 ' debt or liability of that province within the meaning 

The Chief 0f t^e j Qtk sectiou of the British North America Act, 

  and as such one required by that section to be assumed 
primarily by the Dominion, subject to such recoupment 
as is provided for by the 112th and 116th sections. 
That it was a “ liability *' though consisting of deferred 
periodical payments cannot be doubted, and that it 
was a “ debt ” though not payable in presenti is also 
clear ; it therefore comes within the literal meaning 
of the 111th section, and we are not at liberty to 
unravel the arrangements between the two divisions 
of the old province, upon which it may be assumed 
the provisions of the Union Act as to the apportion- 
ment of assets and liabilities was based in order to 
arrive at some secondary meaning contrary to the 
ordinary and natural import of the language of the 
Act. 

Then, turning to the award of 1870, I am of opinion 
that this point was substantially decided by the 
arbitrators appointed under the 142nd section of the 
British North America Act. I have already stated the 
13th section of that award determining that lands in 
either Ontario or Quebec surrendered by Indians in 
consideration of annuities should be the absolute pro- 
perty of the province in which the lands might be 
situated, free from any charge, and that the annuities 
should be included in the general debt of Canada, 
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which was to be borne in the first place by the Dom- 
inion subject to such indemnity as the statute provides, 
as regards any excess over the fixed amount. The 
burden of the indemnity was of course to be borne by 
the provinces in the proportions declared bv the 
arbitrators in the first section of their award. It 
is true that at the time this award of 1870 was made 
no question had arisen regarding the payment of the 
augmented annuities, but this in my opinion can make 
no difference. There is nothing before us to show that 
the arbitrators of 1870 did not inteud to refer to the lia- 
bility to pay the increased annuities when they made 
t heir award. That liability was clearly within the terms 
of the 142nd section of the British North America Act, 
and of the reference to them, and they had power to 

decide questions of law as well as questions of account 
and matters of fact, aud were the sovereign judges of 
all sin h questions. It must therefore be intended that, 
having before them the treaties and the act of parlia- 
ment under which they acted, they decided as a ques- 
tion of law that the increased annuities were not 
charged upon the surrendered lands, and that there 
was no trust of these lands for the purpose ofpaying the 
annuities. I think, as I have already said in disposing 
of the first point, that they were right in this view 
of the law. But whether they were or were not right 
can make no difference, for the award of 1870 must be 
conclusive on all the parties to it. It has stood for 
twenty-five years unimpeached except upon, the points 
referred to the judicial committee, and now to re-open 
it and disturb one of its provisions, upon which other 
dispositions may have depended, would not only be 
most unfair but would be a proceeding without any 
legal warrant, statutory or otherwise. The arbitrators 
must therefore be taken to have had in mind all the 
annuities, the original fixed annuities as well as those 

1895 

THE 
PROVINCE 

OF ONTARIO 
f. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 
CLAIMS. 

The Chief 
Justice. 
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1P95 contingently provided for. They held that the lands 
vested absolutely, free from any charge, and this must 

PROVINCE bave included both. It is out of the question to say, as is 
OF ONTARIO 

1 J 

v. argued in the factum of the province of Quebec, that 

DOMINION' in so deciding the arbitrators were assuming to alter 
OF CANADA the provisions of the 109th section of the British North 
AND THE 
PROVINCE America Act, by holding that the lands should be 

OF QUEBEC- veated free from incumbrances, which the statute 

In re INDIAN declared should be a charge. So to argue is to beg the 
CLAIMS. . ,,r ° . = ° , 
  question. Ui course we are not to presume that the 

The Chief arbitrators intended so far to exceed their powers as to 

  assume to repeal the statute. "What they intended is 
clear. They meant to say, and did in terms decide, 
that the annuities in question, all of them, the in- 
creased as well as the original annuities, which formed 
the consideration for these cessions were not charged 
upon the surrendered lands at all but formed part of 
the general debts and liabilities of the former province 
of Canada. 

This appeal must be allowed, and the award must 
be varied by substituting for the Cth paragraph there- 
of, the following : 

The ceded territory mentioned became the property of Ontario 
under the 109th section of the British North America Act, 1867, abso- 

lutely, and free from any trust, charge or lien in respect of any of the 
annuities as well those presently payable as those deferred and 
agreed to be paid in augmentation of the original annuities upon the 
condition in the treaties mentioned. And further, by striking out the 
7th and 9th paragraphs of the award. 

The province of Ontario is entitled to the costs of 
this appeal to be paid, by the Dominion. 

TASOHEEEAU J.—Concurred. 

GWYNNK J.—The sole question involved in this 
appeal simply is which of the governments, namely, 
that of the Dominion of Canada, or of the provinces of 
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Ontario and Quebec conjointly, or that of the province 1895 
of Ontario alone, is chargeable with the fulfilment of THE 

obligations and liabilities to the Ojibeway Indians 
Lakes Superior and Huron, if any have accrued since ». 
confederation in virtue of the terms of the treaties en- DOMINION 

tered into between Her Maiestv and the respective In- 0F CANADA. 

dian nations in the year 1850 before confederation. PROVINCE 

By treaty bearing date the 7th day of September. 0F Q°EBEC- 
1850, entered into between Her Majesty the Queen 7»re INDIAN 

through the intervention of the honourable "William B.   
Robinson acting for her, duly authorized in that be- Q"Tnne J- 
half, of the one part, and the chiefs and princi- 
pal men of the Ojibeway Indians inhabiting the 
north shore of Lake Superior from Batchewanaung 
Bay to Pigeon River at the western extremity of 
said lake, and inland throughout that extent to 
the height of land which separates the territory 
covered by the charter of the honourable the Hudson 
Bay Company from the said tract and also the islands 
in the said lake within the boundaries of the British 
possessions therein, of the other part; it was witnessed 
that in consideration of two thousand pounds of lawful 
money of Canada to them in hand paid and of the 
further perpetual annuity of five hundred pounds to 
be paid and delivered to the said chiefs and their tribes 
at a convenient season of each summer not later than 
the first day of August at the honourable the Hudson 
Bay Company’s post ot Michipicoton and Fort "William, 
they the said chiefs and principal men did freely and 
voluntarily surrender, cede, grant and convey unto 
Her Majesty, her heirs and successors for ever, all their 
right, title and interest in the whole of the territory 
above described, save and except the reservations set 
forth in a schedule thereunto annexed ; and by a cer- 
tain other treaty, bearing date the 9th day of the same 
month of September, between Her Majesty the Queen 
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1895 through the intervention of the said honourable "Wil- 

TSÈ liam B. Robinson acting for her and duly authorized 

OI^ONTARIO
011 behalf °f the one part, and the chiefs and prin- 

r. cipal men of the Ojibeway Indians inhabiting and 

DOMINION claiming the eastern and northern shores of Lake Huron 
OF CANADA from Penetanguishene to Sault Ste. Marie and thence 
AND THE ° 
PROVINCE to Batchewanaung Bay on the northern shore of Lake 

OF QCEBEC. gUperjor together with the islands in the said lake 

In re INDIAN opposite to the shojes thereof, and inland to the height 

1  of land which separates rhe territory covered by the 
Gwynne J. charter of the honourable the Hudson Bay Company 

from Canada as well as all unconceded lands within 
the limits of Canada west to which they have any just 
claim, of the other part, it was witnessed that for and 
in consideration of two thousand pounds of lawful 
money of Canada to them in hand paid and of the further 
perpetual annuity of six hundred pounds of like money, 
the same to be paid and delivered to the said chiefs 
and their tribes at a convenient season of each year, of 
which due notice should be given at such places as 
might be appointed for that purpose, they, the said 
chiefs and principal men on behalf of their respective 
tribes did fully, freely and voluntarily surrender all 
their right, title and interest to and in the whole of the 
territory above described, save and except the reserva- 
tions set forth in a schedule thereunto annexed. 

Each of the said treaties respectively contained a 
promise and undertaking of Her Majesty expressed in 
the terms following : 

The said ^William ' Benjamin Robinson on behalf of Her Majesty, 
who desires to deal liberally and justly with all her subjects, further 
promises and agrees that in case the territory hereby ceded by the 
parties of the second part shall at any future period produce such an 
amount as will enable the government of this province, without in- 
curring loss, to increase the annuity hereby secured to them, then, and 
in that case, the same shall be augmented from time to time provided 
that the amount paid to each individual shall not exceed the sum of 

a 
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1695 

THE 

J'.I- usai jnovin 'iai currency in any une year <>r sucli further sum as 

iler JL.j :-«?y may be craeiously plea#e>î to order : and provided further 

that number ,;.f Indians entitled to the benefit of this treaty shall PROVINCE 

..ni"• ■ two-thirds of their present numbers (such numbers in theOF ONTARIO 

ticatv with the Lake Superior Indians bein^ stated to be then twelve _,r- 

r.uridt ed and forty, and of the Lake Huron Indiausin tire treaty with DOMINION 

them .o be th.-r. fturteeu hundred and twenty-two), to enable them OK CANADA 

• Ca-m the full benefit thereof, at.d should their numbers at anv THE 

• PROVINCE 
futur-.- t eri id not amount ti such two-thirds (of their then numbers 0F QHEREC 

resj.-ctirdy) the amount should be diminished respectively in propor-   
tion to their actual numbers. I" r- INDIAN 

CLAIMS. 

The first point presented for our consideration is the   
construction of the above clause which is common to '  
both of the treaties, and in the consideration of it it is 
altogether beside the question to insist that the title of 
Her Majesty to the lands mentioned in the treaties as 
being surrendered by the Indians were rested in Her 
Majesty in rig'ht of Her Crown to the fullest extent 
independently of the treaties and that the execution 

of those instruments neither added to, nor detraetedfrom 
H-r Majesty’s title to the ceded territories It is not 

contended that Her Majesty's title to the lands was not 
perfect, independently of the treaties, or that Her 
Majesty derived title to the lands in virtue of the sur- 
render bv the Indians mentioned in the treaties; what 
is contended for and must not lie lost sight of, is that 
the British sovereigns, ever siuee the acquisition of 
Canada, have been pleased to adopt the rule or practice 
of entering’ into agreements with the Indian nations or 
tribes in their province ol Canada, for the cession or 
surrender by them of what such sovereigns have been 
pleased to désigna:e the Indian title, by instruments 
similar to these now under consideration to which 

thev have been pleased to give the designation of 
” treaties ” with the Indians in possession of and 
claiming title to the lan Is expressed to be sur- 
rendered bv the instruments, and further that the 
terms and conditions expressed in those instru- 
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1895 ments as to be performed by or on behalf of the Crown, 

THE have always been regarded as involving a trust 

OF ONTARIO &raci°usly assumed by the Crown to the fulfilment of 
v. which with the Indians the faith and honour of the 

DOMINION Crown is pledged, and which trust has always been 
OF CANADA. m0st faithfully fulfilled as a treaty obligation of the 
AND THE J & 
PROVINCE Crown. 

OF QUEBEC. jf0VVi by the claims under consideration Her Majesty 

Inn INDIAN was graciously pleased to promise and agree with the 
  Indians, the parties of the second part to the said re- 

Gwynne J. Spective treaties, that in case the territories mentioned 

in the said respective treaties as being thereby ceded 
by the respective parties thereto of the second part 
should at any future period produce such an amount 
as would enable the government of the province of 
Canada, without incurring loss, to increase the fixed 
annuities thereby secured, that then, in such case, the 
same should be increased from time to time to an 
amount not exceeding one pound provincial currency 
to each individual of the respective tribes or nations. 
Now as the payment of the increased annuity is ex- 
pressly made contingent upon the fund to be realized 
or produced out of the territories expressed to be ceded 
proving to be sufficient to enable the Government of 
Canada to pay such increased sum without incurring 
loss, the plain construction of Her Majesty’s promise 
and undertaking is that such increased sum (in the 
event of the fund permitting it) should be paid out of 
the funds so to be produced and so enabling the 
government to pay it without incurring loss. The 
fulfilment of that promise and undertaking involved a 
trust graciously assumed by Her Majesty affecting the 
fund to be produced and realized out of the territories 
expressed to be respectively ceded to Her Majesty. It 
cannot, I presume, admit of a doubt that if the province 
of Canada had continued, and was still in existence as 
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it was in 1850 when the treaties were entered into, 1895 

the increased sum, though first charged upon the eon- 
solidated fund of that province, must have been charged PROVINCE 

° OP ONTARIO 
upon and paid out ot the fund realized and produced v. 

out of the ceded territories, which were paid into the j)0^I0ï 

consolidated fund, if such proceeds enabled Her0? CANADA 
A^'jj THE 

Majesty’s provincial Government of Canada to pay the PROVINCE 

increased amount without incurring loss; but that0F QpKBEC- 
government no longer being in existence, although thelnrelNDiAN 
° . . CLAIMS. 
fund is, that same fund, in whose hands soever it is,    
appears to be the sole fund which, if it be sufficient to Gvyynne J- 
enable the payment to be made without incurring loss, 
is naturally and reasonably still chargeable with 
the payment, unless there be some different provision 
of statutory obligation made in that behalf upon or 

since the confederation of the provinces into the Do- 
minion of Canada. 

At the time of the union of the provinces in 1837 
there does not appear to have been any claim or inquiry 
made for the purpose of ascertaining whether or not 
sufficient funds had been produced out of the ceded 
territories or either of them to have enabled the 
Government of the late province of Canada, without 
incurring loss, to have paid the increased annuity or 
any part thereof by the said treaties agreed to be 
paid ; but in 1873, upon the petition of the Indians, 
suggesting that the proceeds from the respective terri- 
tories must then be sufficient to entitle them to fulfil- 
ment of the stipulations of the treaties in that behalf, 
the matter was, by an order in council of the Dominion 
(Government, made the subject of a communication 
with the Government of the province of Ontario, and 

by an order in council of that government, bearing 
date the 31st October, 1874, it was admitted by that 
government that the proceeds from the ceded territories 
were then sufficient to entitle the Indians to the in- 
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1895 creased sum, aud while repudiating all liability of the 
province to be charged with the Indian annuities, it 

PROVINCE was suggested that this point as to the liability of the 
OF ONTARIO ° . 

v. province should be either forthwith submitted to the 

DOMINION Court of Chancery upon a statement of facts to be 
or CANADA concurred in by the governments concerned, or that 
AND THE J 

PROVINCE the Dominion Government should settle with the In- 
OF QOEBEC. jian!. without prejudice as to what government ought 

Inre INDIAN ultimately to pay the proposed increase. Upon this 
  ' order in council having been communicated to the 

Gwyime J. (Government of the Dominion, the suggestion that that 

government should settle with the Indians in respect 
of the increased sum claimed, without prejudice to the 
question of liability to be determined at a future period, 
was adopted and accepted by the Dominion Govern- 
ment by an order in council of 22nd July, 1875, and 
accordingly thenceforth the increased annuity, as pro- 
mised by treaties, has been advanced by the Dominion 
Government. 

Now, by three several Acts, viz., 54 Vic., ch. 4 of the 
legislature of the province of Quebec ; 54 Vic., ch. 2 of 
the province of Ontario, and 54 & 55 Vic., ch. 6 of the 
Parliament of the Dominion of Canada, all three being 
in identical terms, after reciting therein respectively 
that certain questions had arisen, or might thereafter 
arise, in the settlement of the accounts between the 
Dominion of Canada and the provinces of Ontario and 
Quebec, both jointly and severally, and between the 
two provinces, concerning which no agreement had 
hitherto been arrived at, and that it was advisable that 
all such questions of account should be TeferTed to 
arbitration, it was by the said several Acts enacted, 
among other things, that for the final and conclusive 
determination of such accounts, the governments of 
the respective provinces and of the Dominion might 
unite in the appointment of three arbitrators, to whom 
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should be submitted such questions as the Governor 
General and the Lieutenant-Governors of the said pro- 

vinces should agree to submit ; that the arbitrators, or 
any two of them, should have power to make one or 
more awards, and to do so from time to time ; that the 
arbitrators should not be bound to decide according to 
the strict rules of law or evidence, but might decide 
upon equitable principles, and when they did proceed 
on Their view of a disputed question of law, the award 
should set forth the same at the instance of either or any 
party, and that any award made under the said Acts 
should be, in so far as it related to disputed questions 
of law, subject to appeal to the Supreme Court of 
Canada and thence to the Judicial Committee of Her 
Majesty’s Privy Council in case their Lordships were 
pleased to allow such appeal. 

Arbitrators were duly appointed to act in the premises 
by and on behalf of the Governments of the Dominion 
of Canada and of the provinces of Ontario and Quebec 
respectively, under the provisions of the said respect- 
ive Acts in that behalf. Thereupon an agreement was 
made and entered into between the said respective 
governments through their respective counsel acting 
in their behalf, and bearing date the 10th day 
of April, 1893, which agreement, as an agreement 

of submission to arbitration, they recommended for 
adoption by the said respective governments. By 
this agreement after reciting the above mentioned 
statutes and that arbitrators had been appointed in 
pursuance of the provisions thereof, and that 

it is intended by these presents to define and agree upon certain ques- 
tions in difference which shall be submitted to the said arbitrators for 
their determination and award. 

Xow, therefore, it is agreed by and between the several govern- 
ments, parties hereto, that the following questions as mentioned in 
the order of the Governor General in Council of the twelfth day of 
December, eighteen hundred and ninety, be and they are hereby re- 
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1595 ferred to the raid arbitrators for their determination and award in ac- 
■   cordance with the said statutes, namely : 

PROVINCE questions relating to or iucident to the accounts between the 
OF ONTARIO Dominion and the provinces of Ontario and Quebec, and to accounts 

*• between the two provinces of Ontario and Quebec. 

DOMINION 2. The accounts are understood to include the following particulars: 

°f_£AÎL^?_A Here follow several particulars, including the fol- A>I> THE r ° 
PROVINCE lowing paragraphs, lettered “rf” and “e.” 

OF QOEBEC. ° 

  d. The claims made by the Dominion Government on behalf of the 
ITI T6 INDIAN " 

CLAIMS Indians and payments made by the government to Indians to form 
  part of the reference. 

Gwynne J. ( q-^e arbitrators to apportion the liability of Ontario and Quebec 

as to auy claim allowed the Domiuion Government, and to apportion 
between Ontario and Quebec any amount found to be payable by the 
said government. 

This agreement of submission was approved and 
adopted by order in council of the Government of the 
province of Quebec, bearing date the 13th day of 
April, T 80-3, and by orders in council of the Govern- 
ment of the province of Ontario and of the Dominion 

’ of Canada bearing date respectively the 15th day of 
April, 1893. 

This submission referred to the award of the arbi- 
trators, as a matter concerning which no agreement had 
been arrived at at the time of the passing of the said 
several statutes passed in the 54th and 55th years of 
Her Majesty’s reign, and therefore as being within the 
province and operation of those statutes, the deter- 
mination of the claim made by the Indians of Lake 
Huron and Lake Superior in 1873 for an increase of 
$■2.40 per head in their number under the provisions 

of the above treaties of 1850. In such submission were 
involved two questions, namely : 1. "Whether and when 
first the increase claimed had become due and pay- 
able ; and 2, assuming it to have become due and 

• payable within the terms of the treaties by what gov- 
ernment and out of what fund it was to be paid. 
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Upon the arbitration the Government of Ontario in- 1S95 
'isted, among other things, that in point of fact the THE 

lands ivded by the treaties have not produced revenues 
sufficient to permit of the payment of the augmenta- ». 
lion claimed by the Indians or any part thereof; and DOMIXIOX 

even though the revenues so received should prove toOFCA:,'ADA 

be sufficient for that purpose, denied all liability upon PROVIXCE 

the Outario Government to pay the increase claimed °F QCEBEC- 

or any part thereof either conjointly with Quebec, 0r ^«IXDIAX 

separately.   
As to these two questions, it was agreed by all the Gwyime J‘ 

parties to the arbitration, with the approbation of the 
arbitrators, that this latter question affecting liability 
to pay, assuming the fund to be sufficient, should be in 
the first place determined, leaving the question of fact 
as to whether the liability had accrued and when first, 
and the amounts so accrued due and payable, to be 
subsequently entered into ; accordingly, the arbitrators 
in the exercise of the authority vested in them by the 
said statutes in virtue of which they were acting to 
make one or more awards from time to time, in respect 
of these matters have in an award made by them 
awarded adjudged and determined : 

1. That if iu any year since the treaties in question were entered 
into the territory thereby ceded produced an amount which would 
have enabled the government, without incurring loss, to pay the in- 
creased annuities thereby accrued to the Indian tribes mentioned 
therein, then such tribes were entitled to such increase not exceeding 
S4 for each individual. 

2. That the total amount of annuities to be paid under each treaty 
is, in such case, to be ascertained by reference to the number of Indians 
from time to time belonging to the tribes entitled to the benefit of the 
treaties. That is, that in case of an increase in the number of Indians 
beyond the numbers named in such treaties the annuities, if the re- 
venues derived from the ceded territory permitted without incurring 
loss, were to be equal to a sum that would provide $4 to each Indian 
of the tribes entitled. 

3. That any excess of revenue in any given year may not be used to 
give the increased annuity in a former year in which an increased an- 
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1895 nuity could not have been paid without loss, hut that any such excess 
v"'~ or balance of revenue over expenditure in hand at the commencement of 

PROVINCE au7 given year should he carried forward into the account of that year. 
OP ONTARIO 4. That any liability to pay the increased annuity in any year before 

the union was a debt or liability which devolved upon Canada under 

DOMINION HDh section of the British North Ameiica Act, 1S67, and this is 
OF CANADA one of the matters to be taken into account in ascertaining the excess 
AND THE 0f for which Ontario and Quebec are conjointlv liable to Canada 
PROVINCE , , ; , , i . , _ 

- OF QUEBEC, under the 112tb section of the Act ; and tnat Ontario and Quebec have 
not been in respect of any such liability discharged by reason of the 
capitalization of the fixed annuities or because of anything in the Act 
of 1873 (36 Vic. ch. 30). 

5. That interest is not recoverable upon any arrears of such annuities. 
6. That the ceded territories mentioned became the property of 

Ontario under the 109th section of the British North America Act) 
1S67, subject to a trust to pay the increased annuities on the happen- 
ing after the union of the event on which such payment depended, 
and to the interest of the Indians therein to be so paid. That the 
ultimate burden of making provision for the payment of the increased 
annuities in question in such an event falls upon the province of 
Ontario, and that this burden has not been in any way affected or dis- 
charged. 

7. That interest is not recoverable upon any arrears of such 
annuities accruing after the union and not paid by the Dominion to 
the tribes of Indians entitled. 

8. That in respect of the matters hereinbefore dealt with the arbi- 
trators have proceeded upon their view of disputed questions of law. 

9. That as respects the increased annuities which have been paid by 
the Dominion to the Indians since the union, any payments properly 
made are to he charged against the province of Ontario account as of 
the date of payment by the Dominiou to the Indians and so fall within 
and be affected by our previous ruling as to interest on that account. 

This award was made on the 14th February, 1895. 
On the 26th day of March, 1895, an order was made 
and signed by all the arbitrators in the words follow- 
ing: 

In the matter of the arbitration between the Dominion of Canada, 
the province of Ontario and the province of Quebec pursuant to 
statute of Canada 54 & 55 Vic. ch. 6, statute of Ontario 54 Vic. ch. 
2, and statute of Quebec 54 Vic. ch. 4. 

On motion of counsel for the province of Ontario, and upon hearing 
what was alleged as well by counsel for the province of Ontario as by 
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1S95 

THE 

( >r; 

tm 

-cl f.-r the Dommi.'n uf Cauadu and the province of Quebec, we 

md-.-reigned arbitrators do with reference to a certain award and 
1 dated on the thirteenth and published by us on the fourteenth pRovi\cE 
:-f February, eighteen hundred and i.inety-five, certify and declareoF ONTARIO 

in respect of the liability of the province of Ontario for the r^v- 

a-td annuities which have been paid by the Dominion to the DOMINION 

in.- since the union as in such award is mentioned, the arbitrators OF CANADA 

:cded upon their view of a disputed question of law ; but that in *XD THE 

,r „ . . . , . . PROVINCE 
et of the question of interest upon such increased annuities so 0F QUEBEC 

which question was dealt with in the ninth paragraph of the first   

of such award, by determining the time when such annuities^P^AIMS^ 

id be charged against the province of Outario, in the province of   

rio account, the majority of the arbitrators did not proceed upon Gwynne J. 
view of a disputed question of law. 

The matter in this order contained was thus attached 
to the said award and the eighth paragraph of the 
award above cited was inserted for the purpose of 
complying with the provisions of the statutes above 
cited in virtue of which the arbitrators were acting, 
namely : 

6. Tiie arbitrators shall not be bound to decide according to the 

diet rules of law or evidence, but may decide upon equitable prin- 
-i-and when tbey do proceed in tbeir view of a disputed question 

law the award shall set forth the same at the instance of either or 

any party. Any award made under this Act shall be, in so far as it 

relate? to disputed questions of law, subject to appeal to the Supreme 
C. art of Canada and thence to the Judicial Committee of Her 
Majesty’s Privy Council, in case their Lordships are pleased to allow 

<uch appeal. 

The award does not state in terms any disputed 
question of law upon which the arbitrators proceeded, 
their dealing with which might be subjected to appeal. 
The question which was in dispute was simply the 
liability imposed by the sixth paragraph of the award 
upon the province of Ontario to pay all sums by way 
of increased annuities, if any such had accrued due 
and payable, by force of the stipulations in the said 
treaties of 1850 in the several or any of the years 
subsequent to the union in 1867. "We were repeatedly 
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1^95 informed, by the learned counsel for the appellants, the 
THE province of Ontario, during the argument that this is 

OF ONTARIO 
s0^e matter at present in appeal. No question 

v. therefore arises before us as to the liability imposed by 
DOMINION 4th paragraph of the award upon Ontario and 

OF CANADA Quebec conjoiutlv in respect of any such sums by wav 
AND THE J J J ' 
PROVINCE of increased annuities if any accrued due and payable 

OF QOEBEC. un(jer thg stipulations of the treaties between the 
In re INDIAN making of them and the treaty of union in 1867. Any 
  such sums which so had accrued due and payable prior 

Gwynne J. Union may well be held to have constituted part 

of the debt of the province of Canada existing at the 
union. 

Now, by the treaty of union, the Dominion of 
Canada assumed the debts and liabilities of Canada 
existing at the union subject to the provision and con- 
dition that Ontario and Quebec conjointly should be 
liable to the Dominion of Canada for the amount, if 
any, by which the debt of the province of Canada 
exceeded at the union sixty-two millions five hundred 
thousand dollars, and should be charged with interest 
at the rate of five per centum per annum thereon. The 
sole obligation which in substance was incurred 
absolutely by the Dominion in the union, was the 
assumption of the debt of the province of Canada exist- 
ing at the union and the liability to pay such interest, 
if any, as the province of Canada was subject to at the 
union in respect of so much of the debt of that pro- 
vince existing at the union as exceeded the said sum 
of sixty-two millions five hundred thousand dollars. 
Now by a Dominion Act passed in 1873, 36 Yic. ch. 30, 
after reciting therein that the debt of the late province 
of Canada as then ascertained exceeded the said sum 
by the sum of ten millions five hundred and six 
thousand and eighty-eight dollars and eighty-four 
cents, enacted that, in the accounts between the several 
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provinces of Canada and the Dominion the amounts ls93 
payable to and chargeable against the said provinces Tim 
respectively, in so far as they depend upon the amount Pn°vu«'CE 

^ . ’ OF ONTARIO 
of debt with which each province entered the union, v. 

should be calculated and allowed as if the sum fixed DOMINION 

bv the 112th section of the British North America Act, 0F CANADA 
AND THE 

1807, was increased from sixty-two millions five hun- PROVINCE 

dred thousand dollars to seventy-three millions six0F Ccebec- 
thousand and eighty-eight dollars and eighty-fourINDIAN 

U LAI MS. 
cents.   

This Act is not to be construed as a statutory GwLnne J- 
declaration by Parliament binding upon the Dominion 
Government that the total debt of the province of Canada 
existing at the union was the sum of $73,006,088.84, 
and no more, but reciting that so far as then ascer- 
tained, the debt of the province of Canada exceeded 
$62,500,680 by $10,506,088.84, and the true construc- 
tion of the Act is that the accounts between the Do- 
minion and the provinces of Ontario and Quebec shall 
be taken as if the sum of $73,006,088.84 had been in- 
serted in the 112th section of the British North America 
Act, 1867. instead of the amount which was therein 
inserted, thus making that section for the purpose of 
taking said accounts read as follows: “Ontario and 
Quebec conjointly shall be liable to Canada for the 
amount, if any, by which the debt of the province of 
Canada exceeds at the union $73,006,088.84, and 
shall be charged with interest at the rate of five per 
centum per annum thereon.” 

As the object of the Act was simply to subject the 
Dominion. Government to a g-reater burden than it had 
assumed by the treaty of union, there can be no doubt 
that it was quite competent for the Dominion Parlia- 
ment to pass the Act so altering the effect of the 112th 
section of the British North America Act. 
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Now it is sufficiently obvious, I think, that if any 
debt or liability to pay to the Indians, parties to the 
treaties of 1850, by any augmentation in their annuities 
under the stipulations of those treaties, has accrued in 
any of the years subsequent to confederation, such 
cannot be held to have constituted a debt or liability 
of the late province of Canada, which ceased to exist 
upon confederation being accomplished, much less 
can it be said to have constituted a debt or liability of 
the late province of Canada existing at the union. 
True it is, no doubt, that the treaties in virtue of the 
stipulations of which such debt or liability, if any 
there be accrued, were entered into prior to confedera- 
tion, but these treaties did not in themselves, nor did 
anything contained in them or either of them, con- 
stitute a debt or liability upon the late province of 
Canada to pay any sum of money by way of augmen- 
tation of I he fixed annuities stipulated for therein re- 
spectively. By the terms of the treaties no augmenta- 
tion of the fixed annuities stipulated for was to take 
place in any year unless, nor until, the following con- 
ditions should concur : 

1st. That the territories respectively ceded by the 
treaties should produce such an amount as would enable 
the Government of the then province of Canada, with- 
out incurring loss, to increase the annuity from time to 
time to an amount not exceeding one pound provin- 
cial currency in any one year, or such further sum as 
Her Majesty might be graciously pleased to order ; and 

2nd. That the number of the Indians entitled to the 
benefit Of the respective treaties should amount to two- 
thirds of their number at the time of the treaties being 
entered into, and mentioned in the respective treaties. 
If the number of Indians benefited by the respective 
treaties should in any year fall short of two-thirds 
of the number mentioned in the respective treaties, 
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no augmentation of annuity in such year accrued. 1895 
The concurrence of these conditions being necessary 
to entitle the Indians, parties to the respective treaties, PROVINCE 

to any augmentation in their annuities in any year, v. 

no debt or liability, nor any claim under the stipula- 
tions of the treaties could accrue save in each particular 0F CANADA 

. .' AND THE 
year as it should come into existence, and in which PROVINCE 

those conditions should concur. No augmentation.0F QUEBEC- j 
therefore, claimed as having accrued due in any year A1 re INDIAN 

CLAIMS. 
subsequent to confederation can by possibility be held   
to have constituted a debt or liability of the late pro- Qwyane 

rince of Canada, which province ceased to exist before 
the accruing of such debt or liability, much less a debt 
or liability ofthat province existing at the union. And 
the case, therefore, is not one which in any respect 

falls within the 111th or 112th sections of the British 
North America Act, 1867. Consequently the claims of j 
the Indians to any augmentation in their annuities in 
respect of the years subsequent to confederation and j 
all liability in respect thereof must be determined and 
adjudicated upon, either under the provisions of some 
other clause in that Act or upon some principle of law 

and justice applicable to a point or question which, it 
may be, is not in express terms covered by the Act. 

Now, as has been already observed, what Her 
Majesty, according to the true construction of the 
treaties, was graciously pleased to undertake and pro- 
mise was, that the augmentation of annuities which, 
if any, should accrue due and payable within the | 
stipulations of the respective treaties should be paid to 
the Indians, parties thereto, respectively out of the 
proceeds of the respective territories ceded. No other 
fund was contemplated out of which such augmen- j 
tarions should be paid, and the promise did certainly 
not operate as imposing a personal obligation upon j 
Her Majesty. The condition then in which the matter 

i 



835 

524 

1895 

THE 
PROVINCE 

OF ONTARIO 
v. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 
CLAIMS. 

■Gwynne J. 

SUPREME COURT OF CANADA. [VOL. XXV. 

stood prior to confederation, was that while Her 
Majesty was seized in fee in right of Her Crown of the 
lands mentioned in the territories as ceded to Her 
Majesty, she held the same for the benefit of the pro- 
vince of Canada, to be sold and disposed of by Her 
Government of that province as the property of that 
province, and notwithstanding that letters patent of 
the said lands granted by the Government of Canada 
would pass an absolute title in fee simple to the gran- 
tees thereof, still Her Majesty’s gracious undertaking 
aud promise in .the treaties as to the augmentation of 
the annuities constituted a trust assumed by Her 
Majesty in the interest of the Indians to the fulfilment 
of which Her Government of the province of Canada, 
so long as that province existed, was in conscience 
bound. Now by union of the British North America 
provinces into the Dominion of Canada, upon the 
completion of which the province of Canada ceased to 
exist, it was enacted by the 109th section of the British 
North America Act, 1867, that “ all lands, &c., belong- 
ing to the province of Canada at the union, and all 
sums then due and payable for such lands, &c., shall 
belong to the several provinces of Ontario, &c., in 
which the same are situate, or arise subject to any 
trust existing in respect thereof, and to any interest 
other than that of the province in the same.” 

Her Majesty’s undertaking and promise constituted a 
trust obligation existing in respect of the proceeds 
arising out of the ceded territories which, until the 
union, belonged to the late province of Canada, and in 
the fulfilment of such obligation the Indians, parties 
to the treaties,had an undoubted interest. The above 
clause in the British North America Act was never 
framed with intent to provide for the case of a trust 
capable of recognition in a court of law or equity, as 
being attached to the lands themselves so as to affect a 
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purchaser with notice, as contended by the learned 1S95 

counsel for Ontario. The estate of Her Majesty in the THE 

uugranted lands of the Crown in the province never Pl*°vnfCE 

wore, nor were supposed to be nor indeed could be, sub- ®. 
ject to any such trust, but the undertaking of Her DOMINION 

Majestv in the treaties, constituting as it did a trust 0F CAJ,ADA 

obligation assumed by Her Majesty in respect of the PROVINCE 

proceeds of the ceded territories, the language of the 0F QUEBEa 

section appears to be quite appropriate to the espres- 
siou in the Act of a provision, in accordance with the   
principles of law, equity and common sense, that the Guynne 

fund out of which the augmeniation in the annuities 
were contemplated to be paid by the treaties should, 
after the union equally as before, provide for the pay- 
ment of any augmentations which should accrue due 
and payable after the union. And as by the 109th 
section of the British North America Act the province 
has become entitled to that fund, Her Majesty’s gov- 
ernment of that province must take the same subject 
to the trust obligation in the interest of the Indians 
assumed by Her Majesty by the stipulations of the 
treaties. Her Majesty’s government of the province of ' 
Ontario must in all reason and justice take the pro- 
perty mentioned in the section subject to the same 
obligation as to the payment of augmentations of the 
annuities, if any such accrue due after the union, as the 
late province of Canada would have held them if no 
union had taken place. This was the unanimous 
judgment of the arbitrators upon this point. That 
judgment is not at variance with any principle of law, 
or any statutory provision ; on the contrary it is in 
perfect accordance with the plaiuest principles of jus- 

tice and is not open to any sound legal objection. 
It was argued that the question under appeal had 

already been concluded by a paragraph in an award 
between the province and the Dominion made in 1870. 
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The clause of that award relied upon for the above pur- 
pose by the province of Ontario is as follows : 

13. That all lands in either of the said provinces of Ontario and 
Quebec respectively, surrendered by the Indians in consideration of 
annuities to them granted which said annuities are included in the 
debt of the late province of Canada, shall be the absolute property of 
the province in which the said lands are respectively situate free from 
any further claim upon or charge to the said provinces in which they 
are situate by the other of the said provinces. 

In re INDIAN 
CLAIMS. 

Gwynne J. 

Now as to this clause in that award it is to be 
observed : 

1. The submission by the Government of the province 
of Ontario by the order in couucil referring the very 
question under consideration to the present arbitrators 
as a question as to which no agreement had hitherto 
been arrived at, seems to afford answer to the conten- 
tion that the matter had been disposed of by the award 
of 1870. 

2. The present case is not for the determination of or 
adjudication upon any claim made by any of the 
provinces against the province of Ontario, but for the 
determination of and adjudication upon the single 
question as to where exists the liability to discharge 
the obligation assumed by Her Majesty in the interest 
of the Indians to pay any increased annuities stipu- 
lated for by the treaties of 1850 which have accrued 
due and payable since the ceded territories became by 
the union the property of the province of Ontario. 

3. As already shown, augmentations so accruing 
since the union did not in point of fact form and 
indeed could not have formed, any part of the debt of 
the late province of Canada mentioned in 36 Yic. ch. 
30 as then ascertained as being $73,006,088.84; the 
fixed annuities only as the only sums then known to 
exist as a debt of liability of Canada were included in 
that sum. 
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4. There seems therefore, to be no foundation what- 
ever for th*1 contention that the question now under 

consideration involves a matter concluded by the *>*°VI!,'CE 
J
 OF ONTARIO 

award of 1870. v. 

The determination of the question by the present D0Mrs-t0N- 
arbitrators is in conformity with every principle of0F CANADA 

J ^ ■ V AKD THE 

justice and with the provisions of the 109th section of PROVINCE 

the British North America Act which seem to be0F Q°EDEC~ 
indeed simply declaratory of what law and justice hire INDIAN 

_ 1 / fi AÎM 

would have required if the clause had not been in-   
serted in the Act, namely, that the proceeds of the ceded üwynne J' 
territories should bear the burden of discharging Her 
Majesty’s obligation to the Indians under the stipula- 
tions of the treaties as to any augmentation of annui- 
ties, if any have accrued due under the treaties since 
the union, whereby the ceded territories became the 
property of Ontario. 

The award, therefore, must be maintained, and the 
appeal dismissed with costs. 

SEDGEWICK J. — It is admitted, but only for the pur- 
pose of this appeal, that the Indians in question are en- 
titled to be paid the augmented annuities which they 
have been receiving since 1874. It is not, however, 
admitted by the appellant province that there is any 
liability on the part of that province to pay these an- 
nuities, and it contends that should it in any way be 
found liable it is only liable conjointly with the pro- 
vince of Quebec. The questions are, first : Do the an- 
nuities in question constitute a debt or liability under 
section 112 of the British North America Act? And 
secondly : If such liability exists, shall it be borne by 
Ontario and Quebec jointly or by Ontario alone? The 
first contention was but feebly put forward by counsel 
for Ontario, and I must confess that I see no ground 
for giving it any weight. 
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obligation to liquidate and satisfy all provincial 
The scheme, however, did not cou- 

1895 By the scheme of the Union Act, Canada was to be- 

come liable for the debts and liabilities of the coufed- 
PROVINCE erating provinces, in other words, she entered into an 

OF ONTARIO 
V. 

DOMINION creditors. 
OF CANADA template that the Dominion was to commence its 
AND THE 
PROVINCE existence with an indebtedness measured by the 

OF QUEBEC. extent of provincial liability. As between the 

In re INDIAN Dominion and the provinces the public debtofCanada 
CLAIMS. fixed at $77,500,000 ; $62,500,0o0 being the amount 

Sedgevrick. afiscfiutely assumed on behalf of Ontario and Quebec, 

and $8,000,000 and $7.000,000 on behalf of NovaScotia 
and New Brunswick respectively, and it was provided 
that, should the debt of the old province of Canada 
exceed the,$62.000,000, assumed by the Dominion, 
those provinces should be liable to Canada for that 
excess, with interest at five per cent per annum. No 
similar provision was made in regard to Nova Scotia 
or New7 Brunswick, inasmuch as the debts of those 
provinces did not amount to the sums assumed on their 
behalf by the Dominion. It is very clear that the Do- 
minion entered upon its national existence with a fixed 
and indisputable debt. While it was under an ob- 
ligation to pay all existing provincial debts or liabili- 
ties, no matter how large or how much in excess of the 
$77,500 000 they might eventually be found to be, it 
had a right to recoup itself by calling upon Ontario 
and Quebec to make good the difference between the 
actual indebtedness and the net amount which as 
between the provinces and itself it undertook to pay. 
The actual amount of that excess has never yet been 
definitely ascertained. By the Dominion Act of 1873, the 
$62,500,000 assumed by the Dominion on behalf of On- 
tario and Quebec was increased to $78,006,088.84, but 
even that increased amount does not fully represent the 
liabilities of the old province, and it is one of the objects 
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of the tribunal from whose award this appeal is taken, 1895 
:o determine definitely the exact amount of that excess 
in order that there may be a complete and final adjust- PROVINCE 

ment of accounts between the Dominion and the$e pro- \._ 

rinces. „ THE 

DOMINION 
Now, the annuities payable to Indians by virtue of OP CANADA 

pre-confederation treaties made with them, having in PROVINCE 

view the surrender of the Indian title to the Crown in OF QUEBEC. 

any public lands, clearly constituted a liability on the hi re INDIAN 

part of the old province of Canada, which liability was L V1M3' 
assumed by the Dominion under the British North Sedgewick 
America Act. The argument is, that section 112, in   

making Ontario and Quebec liable for the excess of 
debt beyond the $62,500,000, does not make it liable 
lor pre-existing liabilities which are not debts, and 
that the annuities in question, though they are liabili- 
lies, do not come within the meaning of that expression. 
As already stated, I dissent from this view. These 
..iiunities, though perhaps not debts in the strict sense 
• I that term until they become due, are debts imme- 
diately thereafter, but whether or not, they are, in my 
judgment, debts within the contemplation of section 
112, for which the provinces are liable. It may not 
have much bearing on the case, but it is proper to 
notice that in the award made in pursuance of section 
142 of the Union Act, clause 13 expressly states that 
these annuities, or that portion of them which was 
fixed by the original treaties “ are included in the debt 
of the old province of Canada.” I entertain no doubt 
hut that this is the correct view, and that in the adjust- 
ing of the accounts between the Dominion and the old 
province of Canada, the annuities payable to the In- 
dians since the 1st of July, 1867, whether these annui- 
ti"s are to be augmented as therein provided for, or 
remain as originally fixed, constitute a liability or debt 
which the old provinces, whether Ontario alone, or 
Ontario and Quebec jointly, must assume. 

54 
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The other question involved in this appeal is a more 
difficult one. Is Ontario alone liable for these annui- 
ties, or is it conjointly liable with Quebec ? The matter, 
as I view it, is of no significance to the Dominion. It 
is solely a question as between Ontario and Quebec. 
The case, however, is put forward by the Dominion 
insisting that Ontario is solely liable. I extract from 
its statement of claim the following: 

9. The Dominion of Canada claims that under the “ Robinson Huron 
Treaty ” and the “ Robinson Superior Treaty ” lor the 16 years from 
the dates of the said treaties until the date of confederation of the 
provinces in 1867, and based upon the increased annuity of §4 per 
head, and after giving credit for the sum of 81.60 which was yearly 
paid to each individual Indian during the said period, there is due and 
payable by the late province of Canada to the Indians aforesaid the 
sum of 8325.440 for principal money and interest, and the Dominion 
asks the board to award payment of the said sum by the said province 
of Canada. 

10. By the British North America Act, 1567, the tracts of land which 
had been ceded to Her Majesty, under the said Robinson treaties, be- 
came and formed portions of the public lands of the province of Ontario. 

11. By the 111th section of that statute it is enacted that “ Canada 
shall be liable for the debts and liabilities of each province existing at 
the time of the union,” and by the 109th section it is provided that 
“ all lands, mines, minerals and royalties belonging to the several pro- 
vinces of Canada, Nova Scotia and New Brunswick at the time of the 
union, and all sums then due and payable for such lands, mines, min- 
erals and royalties, shall belong to the several provinces of Ontario, 
Quebec, Nova Scotia and New Brunswick in which the same are situ- 
ate, or arise, subject to any trusts existing in respect thereof, or to any 
interest other than that of the province in the same.” 

12. The Dominion submits that at the time of confederation the 
lands which had been ceded by the said Indians, under the said treaties 
as aforesaid, came into the hands and possession of Ontario subject to 
the trusts contained in the said treaties and subject to “ an interest 
other than that of the province in the same ” within the meaning of 
said section 109, namely, the right of the Indians to receive and be paid 
the annuities under the terms and stipulations of the said treaties, and 
that from and after the 30th June, 1S67, ths province of Ontario, as 
the beneficial owner of the said lands, and recipient of the revenues 
-derived therefrom, was legally liable to provide the Dominion with 
moneys necessary to pay the said annuities to the Indians under the 
said treaties. 
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13. By section 01 of the British North America Act, the Parlant ent 
■ f Canada is given legislative authority over “ Indians and lands re- 
-crved for Indians,” and the Dominion acting under said authority 
has enacted laws for the government of the Indians of Canada, and 
h.i' undertaken the administration of, and has since the passing of the 
^ail act administered, the affairs of the Indians throughout Canada. 

14. The Dominion submits that, it was and is the duty of the pro- 
vince of Ontario to pay into the Dominion treasury, out of moneys 
received as revenues from the lands which were ceded as aforesaid, 
-uch sums as would enable the Dominion to carry out the provisions 
and requirements of the said treaties ; but the province of Ontario has 
hitherto declined to admit any liability, and has paid no sum to the 
Dominion for the purposes aforesaid, although often requested to do 
so, and although it has been admitted by the said province of Ontario 
that the revenues received by the said province out of the said ceded 
territory have been more than sufficient for many years past to have 
satisfied the claims of the said Indians to be paid the full increased 
annuities mentioned in the said treaties of 54 for each individual Indian. ■. 

15. From the year 1S67 until the year 1875, the Dominion annually 
paid to and distributed amongst the said Indians the annuities of 52,- 
-ii'O and 82,000 mentioned in the said treaties respectively, and the 
Dominion now claims on behalf of the Indians, for the reasons above 
-ct out. that the province of Ontario ought to pay all arrears of annu- 
ities since the 30th June, 1867, made up of the difference between the 
-urn of 81.60 and the sum of 54 for each individual Indian, which arrears 
of annuity with interest thereon from the 30th June, 1867, to the 31st 
December, 1S92, amount to the sum of 500,200, and the Dominion 
a,ks the board to award payment of the said sum by the province of 
Ontario. 

16. Since the year 1S75 the Dominion, for the reasons before men- 
tioned, has paid in each year up to and including the year 1892, the 
full increased annuity of 54 to each individual Indian within the said 
treaties, and the Dominion now claims to recover from, and be paid 
by, the province of Ontario the sum so paid, which sum with interest 
thereon amounts to the sum of 8389,106.SO. , 

Quebec supports the Dominion view, while Ontario 
contends upon this point that the case is one in which 
Quebec is jointly liable with her. 

The clause of the treaty giving rise to the conflict is 
as follows : (the clauses are the same in both treaties). 

Should the territory hereby ceded by the parties of the second part 
at any future period produce such an amount as will enable the gov- 
ernment of this province, without incurring loss, to increase the 
annuity hereby secured to them, then, and in that case, the same shall 
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be augmented from time to time, provided that the amount paid to 
each individual shall not exceed the sum of one pound provincial cur- 
rency in any one year, or such further sum as Her Majesty may be 

OP ONTARIO graciously pleased to order, and provided further that the number of 
v. Iudians entitled to the benefit of the treaty shall amount to two-thirds 

_ THE of their present number, which is fourteen huudred and twenty-two, 

OF
<
OANADA 

to eIlt*de l^eul to claim the full benefit thereof. And should they 
AND THE at any future period amount to two-thirds of fourteen hundred and 
PROVINCE twenty-two, then the said annuity shall be diminished in proportion to 

OF QOEBEC. th,.ir actual numbers. 

J”ni.lralt!i And section 109 of the British North America Act 
  referred to in the Dominion case is as follows : 

Sedgcwick 
J. All lands, mines, minerals and royalties belonging to the several 
  provinces of Canada, Nova Scotia and New Brunswick at the time of 

the union and all sums then due and payable for such lands, mines, 
minerals and royalties shall belong to the several provinces of Ontario, 
Quebec, Nova Scotia and New Brunswick, in which the same are situate, 
or arise, subject to any trusts existing in respect thereof, or to any in- 
terest other than that of the province in the same. 

Now in my view this section is material for the pur- 
poses of this case, only in so far as it transfers to Ontario . 
the Crown lands, &c., within its territorial limits. It 
does not purport to deal with property or rights or in- 
terests other than those of the Crown. As far as I can 
at present see the section would have been equally 
effectual for its purpose had the words “subject to any 
trusts existing iu respect thereof and to any interest 
other than that of the province in the same ” been left 
out. The Dominion took those large areas known as 
“ Ordnance lands ” under section 108. The quantum of 
the interest which passed by the operation of that 
section was not greater, and not less, because these 
words were omitted. In the case of the Crown lands, 
Ontario took the whole of old Canada’s interest—in the 
case of the Ordnance lands the Dominion took the 
whole of the old provinces’ interest—private rights in 
both cases remaining undisturbed. The section is, 
however, material in so far as it operates as a transfer. 

532 

1S95 

THE 



I 

VOL. XXV.] SUPREME COURT OF CANADA. 

There is a principle referred to by the learned Chan- 
cellor t hat where in ordinary cases a vendor sells lands 
charged with a mortgage or other burden in respect to 
which he the vendor is under a persoual obligation 
the purchaser takes them not only subject to that bur- 
den. but subject, too, to the duty of indemnifying the 
vendor in respect to his obligation, and that too 
irrespective of contract. Iu other words the law im- 
poses upon the buyer the duty of discharging the bur- 
den, and, as between him and the seller, relieves the 
latter from it. And this principle has been more than 
once recognized by this court. WiUiston v. Lawson (1), 
Fraser v. Fairbanks (2). 

Then too, there is the principle expressed in the maxim 
i/iti. sentit commodum sentire debit et omis. If a person 
accept anything which he knows to be subject to a 
duty or charge it is rational to conclude that he means 
tu take such duty or charge upon himself, and the law 
may very well imply a promise to perform what he has 
so taken upon himself (3). 

On the whole I am of opinion that if the lands 
in question or the proceeds of those lands are burdened 
by the operation of the Indian treaties, if they have 
been put in pledge or hypothecated in order to render 
more secure the stipulated annuities, if the Indians 
have in them a property right whether legal or equit- 
ble capable of being enforced or adjudicated upon by 
petition of right or otherwise in a court of justice, then 
Ontario having under the Union Act taken these landst 
she lias taken them subject to this burden, and is there- 
fore bound to relieve Quebec therefrom. 

But the question still remains : Do these treaties as 
they are called in law create a burden upon or give to 
the Indians an interest in the lands they purport to 
cede ? 
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(1) 19 Can. S. C. R. 673. (2) 23 Can. S. C. R. 79. 
(3) Broom 7th ed. p. 708. 
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Before minutely examining the phraseology of the 
contract, a few words may be necessary as to some 

PROVINCE preliminary considerations that should not be lost 
OF ONTARIO 

v. sight ol in endeavouring to arrive at its meaning. 

DOMINION ^ se^ resPectiuo state in dealing with its citizens in 
OF CANADA matters of contract does not usually give the public 

PROVINCE Pr0Perty as a security for the fulfilment of its obliga- 
OF QUEBEC, tions. It gives its promise, it pledges the national 

InreINDIAN faith, but nothing more. A person contracting with 
CLAIMS, it, should he ask more, would so far manifest a distrust 

Sedgewick in either its good faith or its credit, and a state by 
J- yielding to the request would so far admit that such 

distrust was not wholly groundless. Not during the 
present century has auy powerful civilized state 
pledged to its subjects state property (crown jewels 
for example), as security for a national obligation. On 
the other hand a state may consistently with its dig- 
nity pledge its revenues or other property when it takes 
upon itself the obligations of another state, or when 
it goes into the foreign money markets to raise money 
for the purposes of the nation. "When in the old pro- 
vinces the casual and territorial revenues of the Crown 
were surrendered, and in return they assumed the 
burdens of the civil list, as well as the other obligations 
of the Imperial Government previously incurred in con- 
nection with the administration of affairs of British 
North America, the provinces, by special act, pledged 
the whole of the provincial revenues as security for the 
performance of such obligations in the case of old 
Canada including in such secured imperial obligations 
the annuities p ayable to Indians under the then existing 
treaties. That pledge, however, was made, not to or 
for the benefit of the functionaries or classes men- 
tioned, but to the Crown itself and for its security 
alone. 

Another consideration has a bearing on the matter. 
The contest in this case is not between the Indians on 
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the one hand aud the Government on the other ; it is in I695 

its last analysis a contest between Ontario and Quebec. 
The principle of generous construction so ably and PROVINCE 

OF ONTARIO 
correctly pointed out by the learned Chancellor *v. 
would very properly be applicable were it a case of the Doy^ION 

former kind. Had the rights of the Indians been-in OF CANADA. 

(question here—were their claims to the increased an- 
unity disputed—did that depend upon some difficult OF QUEBEC. 

question of construction or upon some ambiguity °f/ATtINDIAN 

language—courts should make every possible intend- CLAIMS. 

meut in their favour and to that end. They would Sedgewick 

with the consent of the Crown and of all of our gov- J~ 
ernments strain to their utmost limit all ordinary rules 
of construction or principles of law—the governing- 
motive being that in all questions between Her Majesty 
aud “ Her faithful Indian allies ” there must be on her 
part, and on the part of those who represent her, not 
only good faith, but more, there must be not only 
justice, but generosity. The wards of the nation must 
have the fullest benefit of every possible doubt. 

But I do not see that where the question is solely 
between the two provinces these high ethical doctrines 
should have weight. It is one thing from motives of 
grace or from a sense of moral obligation to do more than 
justice to the Indian races. It is quite another thing 
in the construction of a legal instrument to give weight 
to these motives in favour of one province at the ex- 
pense of another, especially when these races are in 
no way benefited thereby. 

In my view this contract is in the present contro- 
versv to be read like any other contract as between 
parties who are sui juris, and dealing with each other 
at arms’ length. 

Another question is involved. It is in my view im- 
material whether the treaties give to the Indians an 
interest in the ceded lands themselves or in the pro- 
ceeds of those lands. The authorities, I think, clearly 
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1895 establish the proposition that under the Statute of 

THE Frauds and the Statutes of Mortmain, and similar 
PROVINCE statutes, an interest in the proceeds of the sales of- 

OF ONTARIO ’ * 

v. lands is an interest in the lands themselves. Leach, 
TH E 

DOMINION Vice-Chancellor, in Attorney-General v. Hanley {1), thus 
OF CANADA expresses it : 
AND THE r 

PROVINCE That money to arise from the sale of laud is an interest in land 
OF QUEBEC. n0 

^CLAIMS*** In the -well-known case of Jeffries v. Alexander (2), 
  the House of Lords, although divided in opinion, so 

°j. held. In that case Mr. Justice Blackburn (one of the 
  six learned judges who gave their opinion) (3) says : 

But the devise of land to be sold on the bequest of the mortgage 
money does actually give the objects of the bounty of the testator an 
equitable interest on the land which is to be sold, or in the mortgaged 
estate, and therefore is within the very words of the statute a gift of 
an interest in land. 

And so the late Master of the Bolls held in Lacey v. 
Hill (4) ; and Mr. Justice Kay in Re Thomas. Thomas 
v. Howell (5). Nor was any different rule laid down in 
this court in the case of Stuart v. Mott (6), as I under- 
stand that case. 

I now come to the treaty itself, and the question is 
as to the effect of these words : 

Should the territory hereby ceded at any future period produce 
such an amount as will enable the Government, without incurring 
loss, to increase the annuity hereby secured to them (the Indians), 
then, and in that case, the same shall be augmented. 

Now there is here no express creation of a charge, 
whether upon the lands or upon their proceeds. Are 
we to read into or add to this stipulation what, it is 
argued, it impliedly contains “ and the lands hereby 
ceded, or the proceeds thereof, after deducting cost of 

(1) 5 Madd. 327. 
(2) 8 H.L. Cas. 594. 
(3) At p. 626. 

(4) L.R. 19 Eq. 346. 
(ô) a4 Ch. D. 166. 
(6) 23 Can. S.C.R. 384. 
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administration, is hereby charged with the payment of 1995 
■such augmented annuities”? 

If we are. then I think the Indians have an interest Pl*°VISCE 

OP ONTARIO 
and Ontario is bound to discharge it. Cut is that the ». 

THE true meaning of the contract ? Was that the intention DOMINION 

of the parties ? Did the Indians, in consideration ofOP^AÎÎADi 

AND THE 
the cession, get the personal obligation of the Crown PROVINCE 

plus an interest in the proceeds of the ceded lands to 0F QpEBEC- 
bolster it up as it were and make it more binding, or ”lNr,IAN 

did they get that obligation only ?   
Let me consider the case had this provision as to the Se<18Jwick 

augmented annuities been left out. In that case the 
Indians would have been entitled to a perpetual an- 
nuity of £1,100. As to this sum there are no words 
from which it could possibly be implied that any pro- 
perty was to be pledged as security for its payment. 
The only security was the personal covenant of the 
Sovereign. The Indians do not appear to have asked 
—the idea of implementing that covenant by further 
pledges never seems to have been contemplated or sug- 
gested. Then, when in the course of the negotiations 
the question of augmentation came up and was 
settled in the manner specified, was it the intention 
either of the Indians or the Crown that their rights 
to the increased annual sum should be secured not 
only by the Crown’s covenant, but by the pledging of 
the property as well ? Let us suppose that in the case of 
the fixed annuity some Sachem—wise above his fellows 
—had suggested: “ We are giving up our lands and 
you are giving us <£4,000 and our reserves, but what 
security have we that you will pay us to the end of 
time the eleven hundred pounds a year? Give us a 
mortgage as security.” Would not the answer have 
been refusal—a kindly one it may be, but an explana- 
tion that the Queen Mother did not so deal with her 
children—that they must take her at her word or not at 

908 
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811 

arbitration was held and an award made. That award 
did not purport to determine the amount of such debts 

PROVINCE or liabilities. It did. however, purport to divide that 
OF ONTARIO 

v. amount and to fix the proportion to be borne by 

DOMINION Onturi° and Quebec respectively. Clause 1 of the 
OF CANADA award specifies that proportion, Ontario being-declared 
AND THE , , . , 
PROVINCE liable to pay such a proportion of the excess as the sum 

OF QUEBEC. 0f $9,888,728.02 bears to the sum of $18,-587,520.57 and 

/n re INDIAN Quebec being declared liable to pay such a proportion 
J  ' as the sum of $8,778,792.55 bears to the same sum ; or, 

Sedge wick approximately, Ontario is to pay five-ninths and Que- 

  bee four-ninths of the old province’s liabilities. It 
appears to me that both provinces are still bound by 
this award and that this finding determines the ques- 
tion involved in this appeal. It is a finding that Que- 
bec as well as Ontario is liable to recoup the Dominion 
on account of these Indian annuities and it determines 
the proportions to be borne by each. 

1895 

THE 

KINO J.—The question is whether Ontario alone, or 
jointly with Quebec, is liable to be charged in account 
with the Dominion with the amounts paid by the 
Dominion since the union in satisfaction of increased 
annuities payable to certain Indian tribes under the 
Robinson treaties of 1850. 

It is held by the arbitrators that the amounts are 
chargeable against Ontario alone. 

In the year 1850 it was deemed advisable by Her 
Majesty’s Government to extinguish Indian rights in 
and over extensive districts on the shores of Lakes 
Huron and Superior occupied by tribes of the Ojibe- 
wavs and it was in accordance with practice that the 
conclusions should take the form of a treaty between 
Her Majesty and the chiefs and principal men repre- 
senting the tribes. Treaties were concluded by Mr. 

» 
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Robinson acting ou behalf of the Queen, which in the 1S95 
provisions material to the present inquiry are alike. 

It was declared (citing from the Huron treaty): 
THE 

PROVINCE 
OF ONTARIO 

That for and in consideration of the sum of .£2,000 currency * * v. 
to them in hand paid, and for the further perpetual annuity of £600 p)0^^I0^ 
(£000 in the case of the Superior treaty) * * * they the said 0F CANADA 

chiefs and principal men, on behalf of their respective tribes or bands, AND THE 

do hereby fully, freely and voluntarily surrender, cede, grant and 
convey unto Her Majesty, her heirs and successors fur ever, all their   
right, title and interest to and in the whole of the territorv (saving Ltre INDIAN 

and excepting certain reservations), and the said William Benjamin  " 
Robinson on behalf of Her Majesty and the Government of the pro- King J. 
vince hereby promises and agrees to make or cause to be made the 
payments as aliove mentioned, and further to allow the said chiefs and 
their tribes the full and free privilege to hunt over the territory now 
ceded to them, and to fish in the waters thereof as they have hitherto 
been in the habit of doing, saving aud excepting such portions of the 
>aid territory as may from time to time be sold or leased to individuals 
or companies of individuals, and occupied by them with the consent 
of the provincial government. 

There was then this further stipulation: 

The said William Benjamin Robinson, on behalf of Her Majesty, 
who desires to deal liberally and justly with all her subjects, further 
promises and agrees that, should the territory hereby ceded by the 
parties of the second part at any future period produce such an amount 
as will enable the government of this province without incurring loss 
to increase the annuity hereby secured to them, then and in that case 
the sum shall he augmented from to time provided that the amount 
paid to each individual shall not exceed the sum of one pound cur- 
rency in any one year, or such further sum as Her Majesty may be 
graciously pleased to order, and provided further that the number of 
Indians entitled to the benefit of this treaty shall amount to two- 
thirds of their present number which is 1422 (in the Lake Superior 
case 1240), to entitle them to claim the full benefit thereof. And 
should they at any future period not amount to two thirds then, the 
said annuity shall he diminished in proportion to their actual num- 
bers. 

At and before the passing of the British North 
America Act, 1867 (and at and before the making of 
the cession), the casual and territorial revenues from 
the Crown lauds of Canada had been granted by the 

; 
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1895 Imperial G-overmnent to the province of Canada. The 

effect of this was that the lands were thereafter held 
PROVINCE by the Crown in right of the province of Canada, 

or ONTARIO ° . 
v. Then came the union in 1867. By sec. 109 of the 

DOMINION British North America Act, it was enacted that 
-OF CANADA ap jan(js mines, minerals and royalties belonging to the several pro- 

AND THE v ■ ° * 

PROVINCE 
v'nce3 of Canada, Nova Scotia and New Brunswick at the union, and 

OF QUEBEC, all sums then due or payable for such lands, mines, minerals and roy- 

In re INDIAN 
a^*e3’ 8ball belong to the several provinces of Ontario, Quebec, Nova 

CLAIMS. Scotia and New,Brunswick in which the same are situate or arise sub- 

King J. 
ject to any trusts existing in respect thereof, and to any interest other 
than that of the province in the same. 

Secs. Ill and 112 are as follows : 

111. Canada shall be liable for the debts and liabilities of each pro- 

vince existing at the union. 

112. Ontario and Quebec conjointly shall be liable to Canada for the 
amount (if any) by which the debt of the province of Canada exceeds 
at the union sixty-twu million five hundred thousand dollars, and 
shall be charged with interest at the rate of 5 per cent per annum 
thereon. 

In the accounts heretofore adjusted and settled the 
fixed annuities under the above treaties have been re- 
garded as a portion of the debt of the province of Can- 
ada, and the provinces of Ontario and Quebec have been 
charged with a capital sum sufficient to yield such 
annuities according to the terms of the award of 1870, 
made under the provisions of section 114 of the British 
North America Act. These fixed annuitfes were re- 
gularly paid by the Dominion Government, as having 
the administration of Indian affairs. As for the aug- 
mented annuities, nothing was paid in respect of them, 
either by the old province of Canada or by the Dor 
minion Government, until about the year 1874, when 
a claim for them was made on behalf of the tribes. 
The Dominion Government becoming satisfied that the 
increased amounts were properly payable (as seems to 
be the fact) paid over the same, upon an understanding 
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with the provinces that the question of ultimate re- 
sponsibility as between the different governments 
should be afterwards settled. 

1895 

THE 
PROVINCE 

OF ONTARIO 

The present arbitration is for the purpose of settling v. 

(amongst other questions of account and claims) “the DOMINION 

claims made by the Dominion Government on behalfov CANADA J
 AND THE 

of the Indians.” PROVINCE 

Upon that portion of this claim involved in the pre- 0F QpEBEC- 
sent appeal, viz., the claim for payment of increased fare INDIAN 

OLA IMS. 
annuities for the period subsequent to the union, the 
arbitrators have found (par. b) : 

That the ceded territory mentioned became the property of Ontario 
under the 109th section of the British North America Act, 1807, sub- 
ject to a trust to pay the increased annuities on the happening after 
the union of the event ou which such payment depended, and to the 
interest of the Indians therein to be so paid. That the ultimate bur- 
d-u of making provision for the payment of the increased annuities 
i;i question in such event falls upon the province of Ontario, and that 
this burden has not been in any way affected or discharged. 

The arbitrators declare in their award that these con- 
clusions proceed upon their view of disputed questions 
of law, the effect of which is, by the statute, to render 
them appealable. 

In the reasons given by the learned Chancellor, con- 
curred in by the other learned judges, it is held, in 
conformity with decisions of the Supreme Court of the 
United States, that treaties with the aborigines are to 
receive a generous interpretation in favour of them as 
public wards of the nation. Approaching it in this 
spirit, the learned Chancellor concludes that although 
the mere words used do not say that the increased 
annuity is to be paid out of the proceeds of the land, 
still that, in his opinion, is the plain and reasonable 
implication. 

Upon the appeal the province of Ontario contests the 
position that the lands passed to it subject to any trust 
in respect of it, or to any interest in the Indians so far 

King J. 
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115 

544 

1895 as relates to the claim iu question. It is further con- 

THT teuded that, as by section 111 the Dominion assumed 
PROVINCE the “debts and liabilities” of the old province of 

v. Canada, and by section 112 the provinces of Ontario and 

DOMINION Quebec are liable over to the Dominion only for the 
OF CANADA excess of “ debt ” over §62,500,000, the effect of this is 
AND THE 
PROVINCE that the augmentations becoming payable after the 

OF QUEBEC. unjon are t0 be assamed by the Dominion, under see- 

ing INDIAN tion 111, as a “liability ” existing at the union, while 
  ’ they are not a “ debt ” under section 112 to be taken 

iut° account in calculating the excess of debt for which 
Ontario and Quebec are conjointly responsible over to 
the Dominion. 

It was further claimed that if the amounts are to be 
charged against the provinces at all, it must be against 
both Ontario and Quebec jointly in the proportion 
fixed by the award of 1870, and not against Ontario 
alone. 

In the second of the above contentions the province 
of Quebec joins. 

Now, first, respecting such contention, it is to be 
noted that, while section 111 uses both words “ debts ” 
and “liabilities,” section 112 does not use either of 
them, but instead, the comprehensive word “ debt ” : 

Ontario and Quebec conjointly shall be liable to Canada for the 
amount (if any) by which the debt of the province of Canada exceeds 
at the union the sum of 862,500,000. 

This general word “ debt ” may very well include all 
forms of indebtedness, whether ascertained or unascer- 
tained, determinate or indeterminate, except so far as 
particular provisions of the Act impose a limitation. 

The financial provisions of the scheme of union were 
manifestly a matter of arrangement between the pro- 
vinces of old Canada, Nova Scotia and New Bruns- 

wick ; and while, for the public creditor, the Dominion 
was to be the paymaster, as between the provinces 



VOL XXY.] SUPREME COURT OF CANADA. 

aud it, the amount of provincial indebtedness which 
the Dominion, as representing the people of the united 
provinces as a whole, was to assume was definitely 
determined aud limited by the amount of debt of the 
several provinces stated to be assumed by it without 
recourse. 

It follows, therefore, that the ultimate liability in this 
case must fall either upon Ontario alone, or upon 
Ontario conjointly with Quebec according to the ratio 
fixed by the award of 1870 for the division of the debts 
and liabilities of the old province of Canada in excess 
of the sum stated by the Act of 1873. 

Then, as the main question, viz: whether the ceded 
lands were subject to a trust or interest as claimed. In 
St. Catharines Milling # Lumber Co. v. The Queen (1), 
it is laid down that : 

Wherever public land with its incidents is described as “ the property ” 
of or as “belonging to ” the Dominion or province, these expressions 
merely import that the right to its beneficial use or to its proceeds has 
been appropriated to the Dominion or the province (as the case may 
be) and is subject to the control of the legislature, the land itself being 
vested in the Crown. 

When therefore it is declared that upon the union 
the lands shall belong to the province in which they 
are situate, subject to any trust in respect thereof or to 
any interest other than that of the province in the 
same, the saving clause extends to trusts or interests 
affecting the beneficial use of the land; or its proceeds. 

The question then is : Did the Crown, or the province 
of old Canada to whose rights Ontario has succeeded, 
hold the proceeds to be derived from the ceded lands 
upon any trust to pay to the Indians the augmented 
annuities ? 

There is no doubt that the Indians were dealt with 
as though they were possessed of substantial rights 
which at least imposed a burden upon the lands. In 

(1) 14,App. Cas. 46. 

640 

1895 

THE 
PROVINCE 

OF ONTARIO 
v. 

THE 
DOMINION 

OF CANADA 
AND THE 
PROVINCE 

OF QUEBEC. 

In re INDIAN 
CLAIMS. 

King J. 

35 
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1895 St. Catharines Milling Co. case already alluded to, Lord 
"Watson said that it was not then necessary to express 

op^)NTARioau^ opinion upon the precise quality of the Indian 
v. right, but it was sufficient to say that there has 

DOMINION been all along vested in the Crown a substantial and 
OF CANADA paramount estate underlying the Indian title which 
AND THE 

X 

PROVINCE became a plenum dominium when that title was surren- 
OF QUEBEC. <jered or otherwise extinguished. 
In rt INDIAN The consideration to the Indians for the ceding of 
 ' their rights was threefold, the cash payment, the fixed 

J‘ annuity, and the further annuity up to a certain amount 
depending upon the proceeds of the lands. Although 
the promise on the part of the Crown to pay the aug- 
mentations is separated from that relating to the fixed 
annuity and the cash payment, and although it is in- 
troduced by reference to the liberal intentions of the 
Crown, still all that was promised by the Crown con- 
stituted the consideration for the act of cession. 

Practically it does not now, and it never did, make 
any difference to the Indians whether they were de- 
clared to have an interest in the proceeds of the land 
or not. Their assurance of payment would be equal 
in either case. 

Nor, on the other hand, would it practically make 
any difference to the Crown whether or not the Indians 
were declared to have such interest in the proceeds. 
Ex hypothesi, the lands were to be sold, and there could 
be no fetter upon the right to dispose of them. 

The matter only came to have practical significance 
when it became necessary to consider the nature of the 
transaction in relation to the provisions of the British 
North America Act. 

The question is to be solved by the light of what 
is expressed and by the application to it of general 
principles of law. 



VOL. XXV.] SUPREME COURT OF CANADA. 547 

The law is very considerate of the rights of a vendor 
of an interest in lands. It proceeds upon the principle 
that one who has gotten the estate of another ought 
not, in conscience, as between them, to be allowed to 
keep it and not to pay the full consideration money. 
This is a general principle of most systems of law. 
Hence the lien of the vendor, which is deemed to be 
based upon a natural equity. 

This may even exist where the price, or a part of it, 
is payable in the way of an annuity, but in such case 
the circumstances may be such as to exclude the notion 
that the parties could have reasonably contemplated 
such a lien. 

Here it was manifestly contemplated that the land 
might be sold, and as there was to be no limit to the 
continuance of the annuity it would not be reasonable 
to suppose that there was to exist a perpetual lien. 

But it was agreed that if the ceded territory should 
at any future period produce, i.e., from sales, rents, 
royalties, &c., such an amount as would enable the 
Government of the province of Canada, without incur- 
ring loss, to increase the stated annuity, then the same 
should be augmented from time to time to an amount 
not exceeding, in the whole, a payment to each indi- 
vidual of the sum of ill currency. 

Now this may mean merely that the revenues shall 
furnish a measure of increased price or be a circum- 
stance to determine whether or not it shall be paid ; 
or, on the other hand, it may mean that a part of the 
revenue shall go to the Indians by way of increased 
annuities in a certain event. 

"Where two interpretations of such an agreement are 
open, one consistent with and the other inconsistent 
with a provision for the security of the unpaid vendor, 
it would seem more appropriate to treat it as giving 
the more effectual security to the unpaid vendor, and 

1895 

THE 
PROVINCE 

OP ONTARIO 
«. 

THE 
DOMINION 

OP CANADA 
AND THE 
PHO VINCE 

OF QUEBEO. 

In T6 INDIAN 
CLAIMS. 

King J. 
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more in accordance with the general principles of the 
law to do so. 

It would give to the undertaking a more simple and 
OF ONTARIO . ° or 

v. less circuitous operation, and one more m accordance 
DOMINION 

w^h the natural meaning of the language, to construe 
OF CANADA it as providing that the augmented annuities should 
AND THE 
PROVINCE be paid out of the fund, the existence of which is the 

OF QOEBEC. con(ütiou an(i the reason for its payment. Take the 

In re INDIAN words in which the condition is expressed : 
CLAIMS. 

Should the territory produce such an amount a3 would enable the 
° ■ Government, without incurring loss, to iucrease the stated annuity. 

Is it not the natural meaning of this, that if the ter- 
ritory should produce such an amount as would enable 
the Government out of it, and without incurring loss, 
to increase the stated annuity, then etc. ? I am in- 
clined to think so. Upon the whole, therefore, but not 
without doubt, it seems to me that there is a reason- 
ably clear manifestation of an intention to devote a 
portion of the proceeds of the ceded lands in certain 
events to the increased annuities. 

If this is so, it would follow that Ontario, getting 
the lands subject to thé trust, would have to discharge 
the burden which before that was upon the province 
of Canada, now represented by the provinces of Ontario 
and Quebec, unless there is something in the British 
North America Act, or in some other binding instru- 
ment or act, to make it otherwise. 

It is contended that the award of the arbitrators 
made in 1870 under the provisions of section 114 of 
the British North America Act has such effect. By 
that section it was provided that : 

The division of the debts, credits, liabilities, properties and assets of 
Upper Canada and Lower Canada shall be referred to the arbitrament 
of three arbitrators, one chosen by the Government of Ontario, one by 
the Government of Quebec, and one by the Government of Canada. 

548 

1895 

THE 
PROVINCE 
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In accordance therewith arbitrators were appointed, 
and on 3rd September, 1S70, their award was made, 
by paragraph 1 of which it was determined that : 

1895 

.THE 
PROVINCE 

OP ONTARIO 

The amount by which the debt of the late province of Canada ex- q,H’E 

ceeded on the 30th day of June, 1867, §62,500,000, shall be and is DOMINION 

hereby divided between, and apportioned to, and shall be borne by the 0F CANADA 
* A A / AND THE 

said provinces of Ontario and Quebec respectively, in the following 
proportions, OF QUEBEC. 

i.e., in a certain named ratio. 
By paragraph 13 it was determined : 

That all the lands in either of the said provinces of Ontario and Que- 
bec surrendered by the Indians in consideration of annuities to them 
granted, which said annuities are included in the debt of the late pro- 
vince of Canada, shall be the absolute property of the province in 
which the said lands are respectively situate, free from any further 
claim upon or charge to the said province in which they are so situate 
by the other of the said provinces. 

In re INDIAN 
CLAIMS. 

King J. 

Before that tribunal the province of Quebec had 
contended that the amount at which the fixed annuities 
had been capitalized should be charged against the 
province of Ontario upon grounds similar to some of 
those urged in the present appeal respecting the aug- 
mentation of the annuities, but the arbitrators rejected 
the contention and held as already stated in par. 13 of 
their award. 

Accordingly, the capitalized amount of the fixed 
annuities was finally adjusted and settled, and in re- 
spect of it Quebec had no right further to contend that 
it should be dealt with as a charge upon the ceded 
territory in Ontario, nor would the Dominion have the 
right so to contend inasmuch as the result of a contrary 
decision would be to give to Quebec in the ultimate 
accounting a charge or claim against Ontario in respect 
of it. 

But the matter of the augmentation of annuities was 
not raised before the arbitrators, and ifthe views herein 
stated upon the main point are correct, it is apparent 
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that the two thing’s do not rest entirely npon the same 
foundations. The finding of the arbitrators that the 
claim as to the fixed annuities that was brought before 
them did not constitute a charge upon the lands, is 
therefore not conclusive as to the matters in question 
here. Par. 13 is to be read in the light of the conten- 
tion before the arbitrators, and not as an abstract and 
general denial of all charges, etc., respecting the 
annuities, but simply as a denial of the lands being 
subject to the alleged charge to which it was then 
claimed to be subject. 

The result therefore, in my view is, that while the 
word “ debt ” in the 112th section is comprehensive 
enough by itself to include a liability for increased 
annuities becoming payable after the union, this par- 
ticular liability, or part of the debt, of the late province 
of Canada is to be regarded as cast upon the province 
to which by sec. 109 the land is given subject to the 
burden. I think, therefore, that the appeal should be 
dismissed.* 

«The Dominion of Canada and the province of Quebec have respec- 
tively obtained leave to appeal from the judgment in this case to the 
Judicial Committee of the Privy Council. 

I 
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EXCHEQUER COURT RETORTS. 

THE QUEEN, ON TIIE INFORMATION OF 

THE ATTORNEY-GENERAL FOR THE( 

DOMINION OF CANADA  

PLAINTIFF 

t J 
f 

'WILLIAM THOMAS DEFENDANT. 

Cancellation of a land-patent—The Manitoba Act—33 Vic. c. 3 s. 32 suli- 
ste. 4, and 38 Vic. c. 52 s. 1—R. S. C. c. 54 s. 57—Improvidence in 
granting patent. 

T., a half-hrcod, was on the 15th July, 1870, in actual peaceable posses- 
sion of a lot of land in the Province of Manitoba, previously 
purchased by him, and of which he had been for some years in 
undisturbed occupancy. On the 3rd of August, 1871, he shared in 
the gratuity given to certain Chippewa and Swampy Cree Indians 
under a treaty then concluded with them, and in the years 1871, 
1872, 1873 and 1S74 he participated in the annuities payable there- 
under. But before taking any moneys under the treaty he 
enquired of the commissioner who acted for Her Majesty in its 
negotiation, whether by accepting such money he would prejudice 
his rights to his private property, and was informed that he would 
not ; and when in 1S74 he learned for the first time that by reason 
of his sharing in such annuities he was liable to be accounted an 
Indian and to lose his rights as a half-breed, he returned the 
money paid to him iu that year. Subsequently his status as a half- 
breel was recognized by the isotte to him iu 1S76 of half-breed scrip. 

Held, that under The. Manitoba Act, and amendments, (33 Vic. c. 3 s. 32 
3ub-scc. 4, and 3.8 Vic. c. 52 s. 1) he was entitled to letters-patent 
for the lot mentioned. , 

THIS was an information, filed by Her Majesty’s 
Attorney-General for the Dominion of Canada, whereby 
the Crown sought to obtain a declaration by the court 
that a certain patent for land had been improridently 
granted to the defendant and should be delivered up 
to be cancelled. 

The facts of the case are fully stated in the judgment. 

June 5th and 6th, 1S90. 

Aitcins, Q.C. and Culver Q.C. for the plain tiff : 
The defendant assented to the treaty, and admitted 
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he was an Indian. He must be bound by his action 
in accepting treaty-money. The defence admits that 
the laud in question formed part of the Reserve ; and 
that being so, and there being no surrender to the 
Crown, it could not properly be disposed of by the 
Crown’s patent. The Crown is bound to look carefully 
to the execution of the treaty, and to see that the lands 
belonging to the Indians are maintained for their 
benefit. The question is not what the Crown may or 
ought to do as to the patent, but whether or not 
it was properly advised in issuing such patent (Cites 
The Attorney-General v. Contois (1) ; Graham v. The Nor- 
thern Railway Co. (2); The Attorney-General v._ Mc- 
Nulty (3) ; Marlyn v. Kennedy (4) ; Rees v. The Attorney- 
General (5) ; The Attorney-General v. Fonseca (G) ; I?eg 
ex. rel. Gibb v. While (7).) 

Howells, Q.C. and Cumberland for the defendant : 
The taking of treaty-money under a mistake of his 

rights and position as a half-breed should not deprive 
defendant of his property. He was in possession of 
the property before the patent issued, as a settler, and 
outside the patent altogether he has a good right to 
the land. He is not an Indian within the meaning 
of the Indian Act of 1874. He did not belong to any 

band or tribe of Indians. As soon as he discovered 
his position with respect to receiving treaty-money, he 
returned the money he had received for the then 
current year. The onus to establish improvidence in 
the granting of the patent is on the Crown, but so far 
from doing that the evidence shows that all the facts 
were before the Crown. 

(Cites the judgments of Gfwynne and Patterson, JJ 
in Fonseca v. The Attorney-General (8).) 

(1) 20 Grant 340. 
(2) in Grant 259. 
(3) S Grant 324. 
(4) 4 Grant Gl. 

(5) 1G Grant 467. 
(G) 5 Man. L. R. 173, and 17 

Can. S. C. R. 612. 
(7) 5 IY R. 315. 
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V. 

THOMAS. 

Reawons 
for 

Judgment. 

1S91 Ai kins, Q.C. in reply, cites The Queen v. Clarke (1) ; 

THEQUEEN The King v. Clarke (2) ; The Atlorney-Generalx. Garbutt 
(3) ; Baron's Abridgement (4) ; Stephen's Blackstone (5). 

BuRBiDfiE, J. now (January 19th, 1891) delivered 
judgment. 

This information is brought to annul letters-patent 
issued on the 27th of October, 1887, in favor of the 
defendant, for lot numbered 22 in the Parish of Saint 
Peter and Province of Manitoba. 

The ground upon which the cancellation of the 
patent is sought, is, briefly, that the defendant is not, 
as at the time when it was issued he was supposed to 
be, entitled to the lot in question under The Manitoba 
Act and its amendments (6), and that, therefore, it was 
issued through error and improvidence within the 
meaning of the 57th section of chapter 54 of the 
Revised Statutes of Canada. 

It is admitted that the defendant is a half-breed, and 
it appears from the evidence that he has during all his 
life lived after the manueT of white men, and never 
according to the mode and habits of life of the Indian. 
He is by trade and occupation a carpenter and farmer. 
For mauy years he was a warden of the church at Saint 
Peter ; and on several occasions he has been a repre- 
sentative from that church to the Synod. After the 
transfer of Rupert’s Land and the North-West Territory 
to Canada, and before the Treaty to which reference 
will be made, he was appointed a Justice of the Peace. 

It is also clear that since the year 1864, when for the 
sum of seventy-five dollars he purchased the lot in 
question from one Robert Sandison, he has been in 

‘(I) 7 Moo. P. C. 77. 
(2) Freem. 172. 
(3) 5 Grant 181. 
(4) Vol. S p. 130. 

(5) Vol. 1 p. 624. 
(61 33 Vic. c. 3 s. 32 sub-sec. 

4, and 33 Vic. c. 52 s. 1. 
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undisturbed occupancy thereof, and that ou the 15th 1891 

of July, 1870, the date of the transfer, he was in actual THITQüEEN 

peaceable possession of the same. This is not denied, 
but it is said that by participating in the gratuity 

n 0 n T ,. RMIROUS 

given to certain Chippewa and bwampy Cree Indians Jnd^ent> 

in 18*71, under a Treaty made with them at Lower   
Fort Garry on the 3rd of August of that year, and in 
the annuities payable thereunder, the defendant lost 
his status as a half-breed, and forfeited his right to the 
lot and letters-patent in question. 

The defendant admits that in 18*71, 18*72, 1873 and 
1874 he received for himself, his wife and two daugh- 
ters, the annuity of three dollars for each person pay- 
able under the Treaty, and it appears that he shared in 
the gratuity given when the Treaty was concluded 
He says, however, that before taking any money under 
theTreaty he asked Mr. Simpson, the commissioner act- 
ing for Her Majesty, if by taking the same he would 
interfere with his private property, and that Mr. Simp- 
son told him he would not ; and that when, in 1874, he 
learned for the first time that by the acceptance of such 
annuities he would deprive himself of his rights as a 
half-breed, he returned the amount paid to him in that 
year, and that since he has not taken any money under 
the Treaty ; and that the Crown has recognized hi6 
rights as a half-breed by the issue to him, in October, 
187C, of half-breed scrip. 

The enquiry is, I think, somewhat narrowed 
by the fact that none of the statutes of the 
Dominion relating to Indians and Indian Affairs 
were in force in Manitoba prior to 1874, when by 
37 Vic. c. 21 certain provisions of 31 Vic. c. 42, and 
of 32-33 Vic. c. 6, were extended to that province. 
It may be admitted that if in 1874, and thereafter, the 
defendant had participated in the annuities payable 
under the Treaty, he would have brought himself 
within the definition of an Indian contained in the 
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Acts mentioned (1), and that he could not subsequently 
have regained his status of a half-breed except in 
accordance with the law or practice in that behalf for 
the time being in force. 

The first question to be decided is : Did the defend- 
ant by participating in the gratuity and annuities 
mentioned make an election and renounce the status 
and personal condition of a half-breed, and acquire that 
of an Indian ? Unexplained, his conduct would no 
doubt raise the presumption that he had done so. Brit 
looking at all the circumstances of the case, it does not 
appear to me that such was at any time his intention. 
We have seen that he was careful before taking any 
money under the Treaty to enquire of the commissioner 
whether his acceptance would prejudice his position 
in respect of his private property; and that when in 187 4 
he realized the true state of the case he returned the 
annuity then lately paid to him, and that in 1870 his 
status as a half-Dreed head of a family was formally 
recognized by the Crown. It is said that Mr Simpson 
could not bind the Crown by any such assurance as 
that alleged to have been given to the defendant. 
Possibly not, and yet it may be right and proper to 
weigh the defendant’s acts in the light of such assur- 
ance. But take it that the defendant’s status, from the 
day he received his first payment under the Treaty 
until he returned the last, must be deemed to be that 
of an Indian, the further question presents itself: By 
virtue of what law did he forfeit his interest in the 
homestead that he purchased, and on which, with his 
wife and family, he was residing. The only answer 
suggested in reply to that enquiry is, that such is the 
effect ofthe l!)th section of The Indian Act (R.S.C.C.4Z), 
whereby it is, amongst other things, provided that 
every Indian in the Province of Manitoba who has, 

(!_) 31 Vic. c. 42 a. 15, anil 37 Vic. c. 21 s. 8. 
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previously to the selection of a Reserve, possession of a 
plot of land, included in or surrounded by a Reserve, 
upon which he has made permanent improvements, 
shall have, in respect thereof, the same privileges as 
are enjoyed by an Indian who holds under a location 
title. But that provision was first enacted in 187G by 
39 Yic. c. 18 s. 10, and cannot, I think, be construed 
to deprive the defendant of any rights of property 
theretofore acquired, seeing that there is no pretence 
that he was at that time an Indian or liable to be con- 
sidered or treated as an Indian within the meaning of 
the statute. 

Mr. Aikins, for the plaintiff, upon the authority of 
the cases cited, further contended that although the 
defendant might be found to be entitled to the letters- 
patent issued to him. they should be set aside because 
the Minister of the Interior acted in ignorance of the 
fact that that the defendant had not refunded the forty- 
eight dollars paid to him under the Treaty in the years 
1871, 1872 and 1873. It seems that this fact was not, 
as it should have been, brought to the attention of the 
Minister either in 1-87G, when half-breed scrip was 
issued in favor of defendant, or in 1887, when his 
claim to lot 22 was disposed of. This issue is not, 
however, raised by the pleadings, and it is not neces- 
sary to decide it, or to consider how far the earlier 
cases referred to have been modified by Fonseca v. The 
Attorney-General (I), in which the 57th section of the 
Revised Statutes, chapter 54, has been so recently and 
fully considered. On the issues presented by the 
pleadings the defendant is, I think, entitled to succeed. 

Judgment for defendant with costs. 
Solicitors for plaintiff: O'Connor <$• Hogg. 
Solicitors for defendant : Archibald, Howell A Cum- 

berland. 
(1) 17 Can. S. C. R. C12. 
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DOMINION OF CANADA PLAINTIFF; 

AND 

PROVINCE OF ONTARIO DEFENDANT. 

"V APPEAL PROM THE SUPREME COURT OF CANADA. 

/.a ii' of < 'iiuoilri—Treuli/of October 3, 1 S7;i, ertinyuish ing the Imliau /utereit in 
Luinhs — Poi/iinut* In/ the Dominion ninter the Treaty—Suit by the 
Dominion ayainit the Province of Ontario for Contribution a* rea/terU 
fjnuU within the Province. 

By a treat)- dated October 3, 1873, the Dominion Government, acting 
in the interests of the Dominion as a whole, secured to the Salteaux 
tribe of the Ojibewav Indians certain payments and other rights, at the 
■amt1 time extinguishing by consent their interest over a large tract of 
land about 00,000 square miles in extent, the greater part of which was 
subsequently ascertained to Re within the boundaries of the Province of 
Ontario. It having been decided that the release of the Indian interest 
effected by the treaty enured to the benefit of Ontario, the Dominion 
Government sued in the Exchequer Court for a declaration that it was 
entitled to recover from and be paid by the Province of Ontario a proper 
proportion of annuities and other moneys paid and payable under the 
treaty :— 

Htbl, affirming the judgment of the Supreme Court, that, haviug 
regard to the jurisdiction conferred upon the Exchequer Court, the action 
must be dismissed as unsustainable on any principle of law. In making 
the treaty, although it resulted in direct advantage to the province, the 
Dominion Government did not act as agent or trustee for the province 
or with its consent, or for the benefit of the lauds, but with a view to 
great national interests—that is, for distinct and important interests of 
their own—in pursuance of powers derived from the British North 
America Act, 18(>7. 

St. Cafhti im‘.H Mit/iny anil Lumber Co. v. The Queen, (1SS8) 14 App. 
Cas. 4ti, considered. 

APPEAL by special leave from a judgment of the Supreme 
Court (February 12, 1909) which reversed a judgment of 
Burbidge J. in the Exchequer Court of Canada (March 18, 
1907) and dismissed the appellant’s suit. 

The jurisdiction of the Exchequer Court to decide the con- 
troversy in suit between the Dominion and the province was 

Preieut : LORD I.oiiF.ituiiN LLORD MACXAOHTEN, LORD ATKINSON, 

LORD SHAW ot DCNI tiomi’E, and LORD MERSEY. 

.1. c.* 

1910 

July 19. 21, 
29. 
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J. c. conferred by H. S. C., 1900, c. 140, s. 32, and J!. S. 0., 1897, 
nm> c. 49, s. 1. 

DOJIIMON or By the statement of the Dominion of Canada filed in the 
CANADA Exchequer Court on June 13, 1903, the claimant set forth that 

PROVINCE OF by a treaty No. 8, known as the North "West Angle Treaty, 
ONTARIO. 
  and dated October 8, 18/3, between Her late Majesty Queen 

Victoria by her Commissioners therein named of the one part, 
and the Salteaux tribe of the Ojibeway Indians of the other 
part, the said Indians ceded, released, surrendered, and yielded 
up to the Government of the Dominion for Her Majesty the 
Queen and her successors for ever all their rights, titles, and 
privileges whatsoever to the lands thereinafter mentioned, such 
lands embracing an area of 55,000 square miles more or less, 
to hold the same to Her Majesty the Queen and her successors 
for ever. And Her Majesty the Queen thereby agreed and 
undertook to lay aside reserves of lauds in the territories 
thereby’ ceded for the benefit of the Indians as therein men- 
tioned, and further to give to her Indians certain presents of 
money, and also annually to pay to them certain annuities and 
to give to them certain presents and sums of money for the 
chiefs and subordinate officers as therein mentioned. And Her 
Majesty also entered into further agreements with her said 
Indians as therein mentioned. 

The claimant also set forth that in pursuance of the treaty 
the Dominion had made payments to and for the benefit of 
the Indians in accordance with its provisions, the details of which 
were set out in schedules A and B to the said statement, 
and that the Dominion had also been obliged to make large 
expenditures of money in making surveys of reserves for the 
Indians and in conducting the necessary business of the 
administration of the treaty, the details of which expenditure 
were set forth in schedule C thereto. Also that after the 
admission into the Union of the Province of Manitoba in the 
year 1870 a dispute arose between the Dominion and the 
Province of Ontario as to the correct northern and western 
boundary of the said Province of Ontario, and that, arbitrators 
having been appointed to determine the correct boundary, an 
award was made, by the effect of which out of the 55,000 square 
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miles within the limits of the treaty about 30,000 si|uare miles j. r. 
were found to be within the boundary of the Province of Ontario. mio 
Subsequently, in the year 18S8, in an action brought by the DOMINION OF 

Attorney-General of Ontario against the St. Catherine's Milling cA*ADA 

and Lumber Company. Limited, the -Judicial Committee of the PROVINCE OF 1 * ONTARIO 

Privy Council decided that the portion of the ceded lands found   
by the Court to be within Ontario formed part of the public 
domain of Ontario, and were public lands belonging to Ontario 
by virtue of the provisions of the British North America Act, 
and the claim that the said lands- were the property of the 
Dominion by reason of the cession of the Indian title to the 
Dominion was dismissed. 

The claim of the Dominion of Canada was for a declaration 
that (1.) inasmuch as the benefit of the aforesaid surrender 
accrues to Ontario, that province shall relieve the Dominion 
of all obligations involving the payment of money which were 
undertaken by Her Majesty by virtue of the said treaty, and 
which have been, or may be, fulfilled by the Dominion of 
Canada ; (*2.) the Province of Ontario has held, and now holds, 
the portion of the ceded lands which lie within the province 
charged with and subject to the payment of a proportion of the 
annuities and other moneys joaid to and for the Indians under 
the terms and stipulations of the treaty ; (3.) the Dominion of 
Canada is entitled to recover from, and be paid by, the Province 
of Ontario a proper proportion of annuities and other moneys 
so paid as aforesaid ; (4.) all proper accounts be taken to 
ascertain the amount payable to the Dominion in respect of 
the said annuities and other moneys so paid as aforesaid. 

By its answer the Province of Ontario denied liability, and, 
further, counterclaimed in respect of certain revenues received 
by the Dominion pending a determination of the boundaries 
of the province and arising out of the lands eventually adjudged 
to belong to the province. 

The judgment of the Judicial Committee in St. Catherine's 
Milling aiul Lumber Cn. v. The Queen (1) decided that the 
surrender of so much of the area of 55,000 square miles 
as was situated in the Province of Ontario enured to transmit 

(1) 14 App. Cas. 46. 
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j. c. to the province in terms of s. 109 of the British North America 
1910 Act, 1867, the entire beneficial interest in such lands, and 

DOMINION OF course of the judgment there occurred this passage (1) : 
CANADA « Seeing that the benefit of the surrender accrues to her, 

PROVINCE OF Ontario must of course relieve the Crown and the Dominion of 
ONTARIO. ^ obligations involving the payment of money which were 

undertaken by Her Majesty, and which are said to have been in 
part fulfilled by the Dominion Government." 

Burbidge J. by his judgment declared the province liable to 
pay to the Dominion all such sums paid by the Dominion as 
were referable to the extinguishment of the Indian title, in the 
proportion which the area of the treaty lands within Ontario 
bears to the whole treaty area. All other questions, including 
the question what sums of money so paid by the Dominion were 
referable to the extinguishment of the Indian title, were reserved 
for further consideration and adjudication. He considered 
that, with respect to that portion of the lands surrendered 
to the Crown which were situated within the province, 
“ the Dominion Government occupied a position analogous to 
that of a bona fide possessor or purchaser of lands of which the 
actual title was in another person. The question of the 
extinguishment of the Indian title in these lands could not with 

prudence be deferred until such boundaries were determined. It 
was necessary to the peace, order, and good government of the 
country that the question should be settled at the earliest possible 
time. The Dominion authorities held the view that the lands 
belonged to the Dominion and that they had a right to administer 
the same. In this they were in a large measure mistaken, but 
no doubt the view was held in good faith. They proceeded with 
the negotiations for the treat}- without consulting the province. 
The latter, although it claimed the lands to be surrendered or 
the greater part thereof, raised no objection and did not ask to 
be represented in such negotiations. The case bears some 
analogy to one in which a person in consequence of unskilful 
survey or in the belief that the land is his own makes improve- 
ments in lands that are not his own. In such a case the statutes 
of the old Province of Canada made, and those of the Province of 

(1) M App. Cas. at p. 60. 
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Ontario make, provision to protect him from loss in respect of .1. c. 
such improvements or to give him a lien therefor. The case, mm 
however, appears to me to bear a closer analogy to one in which DOMINION OF 

a bona fide possessor or purchaser of real estate pays money to CAN-A DA 

discharge an existing incumbrance or charge upon the estate PROVINCE OF 
, . ... ONTARIO. 
having no notice of any infirmity in his title. In such a case, as   
stated by Mi-. Justice Story in Bright v. Boyd (1), the possessor 
or purchaser was according to the principles of the Roman 
law entitled to be repaid the amount of such payment by the 
true owner seeking to recover the estate from him.” He 
also considered that the views expressed in Lord Watson's 
judgment (2) should be taken as a part or condition of the 
judgment in favour of the province, and that, although such 
views found no place in the formal judgment pronounced, it was 
proper that be should give effect to the view there expressed that 
the Province of Ontario was liable to indemnify the Dominion 
against a portion of the expenditure incurred in discharge of the 
obligations created by the treaty. 

The judgment on further consideration (December 4., 1007) 
Referred it to the registrar to take certain accounts necessary to 
give effect to the declaration. 

Both judgments were reversed by the Supreme Court by a 
majority of one (Idington, Maclennan, and Duff J.J., Girouard 
and Davies JJ. dissenting). 

The judgment of the majority dealt first with the scope of the 
jurisdiction of the Court of Exchequer, to which Court, by identical 
statutes, the Dominion and the province had committed jurisdic- 
tion over controversies between them, and held that the statutes 
in question required any controversy submitted under them to 
be determined in accordance with and by the application of legal 
principles, and not by considerations of mere convenience and 
propriety. 

Idington J. held that there was no foundation in law or fact 
for the theory that the Dominion acted as an agent for the pro- 
vince, but that the Dominion was impelled to settle with the 
Indiaus by virtue of its obligations to the Province of British 
Columbia, and for other reasons not referable to its wardship 

(1) (1841) I Story's Report.-, 479, 498. (2) 14 App. Cn.s. 60. 

932 
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J. c. over or duties towards such Indians ; and that the pronouncement 
into in Lord Watson’s judgment in 14 App. Cas. 60 was a mere dictum. 

DOMINION OF Luff J., with whose opinion Maclennan J. concurred, agreed 
CANADA -witli Idington J. as to the motives of the Dominion in making 

PROVINCE OF the treaty, and considered that under these circumstances there 
ONTARIO. * 

'  was no principle on which a Court of Equity could proceed to 
adjust equitably as between the Dominion and the province the 
burden of the obligations undertaken by the former ; that Lord 
Watson’s remark was a mere dictum, the preferable view of its 
import being that, upon the facts as they appeared, as a matter 
of fair dealing Ontario would be expected to assume the obliga- 
tions in question, but that, in deciding controversies between 
tbe two Governments, the Exchequer Court could only apply 
some appropriate rule or principle of law, and that the pro- 
nouncement, even if more than a mere dictum, would not be 
conclusive of the apjieal before them. 

Knicombe, K.C., and Clan moi, for the appellant, contended that 

the judgment of Burbidge J., whose decision was upheld by the 
dissenting judges in the Supreme Cpurt, was right. The case 
was concluded by tbe authority of the principle laid down by 
Lord Watson’s judgment in 14 App. Cas. 46. The majority of the 
Supreme Court recognized that the claim of the Dominion was 
naturally equitable, and that the province which obtained the 
benefits of the treaty, so far as it affected the lands in which it had 
the beneficial interest, should bear the burdens which the treaty 
imposed thereon. It was unnecessary to resort to any technical 
rule of law or equity as laid down by authority. It had been a 
public duty devolving on the Dominion to extinguish the Indian 
title ; and it discharged that duty for the benefit of all concerned. 
The resulting burdens should be adjusted .in proportion to the 
benefits accepted. It was contended that the Crown in right of 
the Dominion represented the union of all the provinces and that 
payment hy the Dominion was payment by all the provinces 
jointly. If the sole benefit of a particular treaty provision made 
hy the Dominion enured to the exclusive benefit of one province 
only, the resulting liability should be borne by that province and 
not shared by the other provinces which did not participate in 
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A. C. 

the accruing advantages. The principle invoked by the Dominion j. c. 
in this case was that the obligations and liability incurred to 1910 
obtain the surrender of the Indian title were in effect a commuta- DOMINION OF 

tion of the burden of that title upon the lands, and as such CANADA 

remain a charge upon the lands. In such a case as this no I’KOVIKCE OF 

distinction should be drawn between the Crown acting in right of ‘_L_ 
the Dominion and the Crown acting in right of the province. If 
a distinction can be made, it should be held that the Dominion 
acted in obtaining the treaty and freeing the lands from the 
Indian title, so far as regards the lands situated within the pro- 
vince, as agent for the province. The benefits secured by the 
treaty passed to the province upon the acceptance by the province 
of the lands surrendered. By that acceptance the province 
accepted also the liabilities which the treaty created in respect 
thereof. Even if no principle of municipal law could be found 
applicable, the case should be governed on such principles of 
equity and fairness as regulate the respective rights and obliga- 
tions of distinct and independent States, and by those principles 
a State accepting advantages under a public treaty must bear 
the liabilities involved thereby, thus accepting the treaty as a 
whole. It cannot accept such portion as is in its favour and 
repudiate the liability which acceptance involves and ratifies. 
Reference was made to the judgment of Strong C.J. in Province of 
Ontario v. Dominion of Canada, In re Indian Claims (1), and to 
Attorney-General for the Dominion v. Attorney-General for 
Ontario (2) ; Ontai io Mining Co. v. Seyhold (3) ; Johnson v. 
M'lntosh (4); Worcester v. State of Georgia (5); Mitchell v. 
United States. (6) 

C. II. Ritchie, K.C., and Sltejdey, K.C., for the respondent, were 
not heard. 

The judgment of their Lordships was delivered by 1910 

LORD LOREBURN L.C. In this appeal the only question argued July 29. 

was whether or not the Dominion of Canada is entitled to ' 

(1) (1395) 25 Can. S. C. R. 434, 543. 
505. (5) (1832) 6 Peters (31 U. S.) 

(2) [1397] A. C. 199, 210. 515. 
(3) [1903] A. C. 73. (0) (1335) 9 Peters (34 U. S.) 
(4) (1323) 3 Wheaton (21 U. S.) 711. 
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j. c. recover from the Province of Ontario a proper proportion oi 
i9io annuities and other moneys which the Dominion bound itself in 

DOMINION OK name °* the Crown to pay to an Indian tribe and its chiefs 
CANADA under a treaty of October 3, 1873. There has been a marked 

PROVINCE OK difference of opinion in the Canadian Courts. Burbidge J. 
0\TARTO • • 

‘  decided in favour of the Dominion, but on appeal to the 
Supreme Court of Canada three out of five learned judges 
reversed that judgment. The various opinions delivered in 
both Courts have dealt with the case so exhaustively and so 
clearly that nothing new really remains to be said, and the 
matter at issue has been reduced to a simple though extremely 
important point. 
/ The treaty of 1873 was made between Her late Majesty Queen 

^ Victoria, acting on the advice of the Dominion Government, and 
the Salteaux tribe of the Ojibeway Indians. Its effect was to 
extinguish by consent the Indian interest over a large tract of 
land about 50,000 square miles in extent, and in return it 
secured to the Indians certain payments and other rights agreed 

^ to and promised by Her Majestyy'' At that time it had not been 
ascertained whether any part of this land was included within 
the Province of Ontario, hut it is now common ground that the 
greater part of it lies within the Ontario boundaries. In making 
this treaty the Dominion Government acted upon the rights 
conferred by the Constitution. They were not acting in concert 
with the Ontario Government, but on their own responsibility, 
and it is conceded that the motive was not any special benefit to 
Ontario, but a motive of policy in the interests of the Dominion 
as a whole. 

When, however, by subsequent decisions it was established 
. that, under the British North America Act of 1S67, lands 

which are released from the overlying Indian interest enure 
to the benefit, not of the Dominion, but of the province 
within which they are situated, it became apparent that Ontario 
had derived an advantage under the treaty. And the principle 
sought to be enforced by the present appeal is that Ontario 
should recoup the Dominion for so much of the burden under- 
taken by the Dominion toward the Salteaux tribe as may 
properly be attributed to the lands within Ontario which had 
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been disencumbered of the Indian interest by virtue of the J. c. 
treaty. < IOIO 

fîheir Lordships are of opinion that in order to succeed the DOMINION OF 

appellants must bring their claim within some recognized legal CANADA 

principle, j The Court of Exchequer, to which, by statutes both PROVINCE OF 

of the Dominion and the province, a jurisdiction has been com- *  
untied over controversies between them, did not thereby acquire 
authority to determine those controversies only according to its 
own view of what in the circumstances might be thought fair. 
It may be that, in questions between a dominion comprising 
various provinces of which the laws are not in all respects 
identical on the one hand, and a particular province with laws 
of its own on the other hand, difficulty will arise as to the legal 
principle which is to be applied. Such conflicts may always 
arise in the case of States or provinces within a union. But 
the conflict is between one set of legal principles and another. 
In the present case it does not appear to their Lordships 
that the claim of the Dominion can be sustained on any principle 
of law that can be invoked as applicable. 
fîo begin with, this case ought to be regarded as if what was 

done by the Crown in 1873 had been done by the Dominion 
Government, as in substance it was in fact done. The Crown 
acts on the advice of ministers in making treaties, and in owning 
public lands holds them for the good of the community. When 
differences arise between the two Governments in regard to what 
is due to the Crown as maker of treaties from the Crown as 
owner of public lands they must be adjusted as though the two 
Governments were separately invested by the Crown with its 
rights and responsibilities as treaty maker and as owner ' 
respectively. 

So regarding it, there does not appear sufficient ground for 
saying that the Dominion Government in advising the treaty 
did so as agent for the province. They acted with a view to 
great national interests, in pursuance of powers derived from the 
Act of 1867, without the consent of the province and in the 
belief that: the lands were not within that province. They 
neither hal nor thought they required nor purported to act 
upon any authority from the Provincial Go verm 

A. C. lO’.O. 



646 .ri OF LOBDS [1910] 

J. c, Again, it seems to their Lordships that the relation of trustee 
laio and cestui que trust, from which a right to indemnity might be 

DOMINION OP derived, cannot, even in its widest sense, be here established. 
CANADA | The Dominion Government were indeed, on behalf of the Crown, 

PROVINCE oi guardians of the Indian interest and empowered to take a sur- 

‘  i render of it and to give equivalents in return, but in so doing 
j they were not under any special duty to the province. And in 
regard to the proprietary rights in the land (apart from the 
Indian interest) which through the Crown enured to the benefit 
of the province, the Dominion Government had no share in it 
at all. The only thing in regard to which the Dominion could 
conceivably be thought trustees for the province, namely, the 
dealing with the Indian interest, was a thing concerning the whole 
Canadian nation. In truth, the duty of the Dominion Governj 
ment was not that of trustees, but that of ministers exercising 
their powers and their discretion for the public welfare^ I 

Another contention was advanced on behalf of the appellants 
—that this is analogous to the case of a bona fide possessor or 
purchaser of real estate who pays money to discharge an 
existing incumbrance upon it without notice of an infirmity of 
his title. It is enough to say that the Dominion Government 
were never in possession or purchasers of these lands, that they 
had, in fact, notice of the claim thereto of the true owner, 
though they did not credit it, and that they did not pay off the 
Indian incumbrance for the benefit of these lands, but for 

, distinct and important interests of their own. 
;"'|This really is a case in which expenditure independently 
! incurred by one party for good and sufficient reasons of his own 
j has resulted in direct advantage to another. It may be that, as 

j a matter of fair play between the two Governments, as to which 

I their Lordships are not called upon to express and do not express 
any opinion, the province ought to be liable for some part of 
this outlay. But in point of law, which alone is here in question, 
the judgment of the Supreme Court appears unexceptionable;. 

If the opinions of Burbidge J. and of the two dissenting 
judges in the Supreme Court are examined, it will be found 
that they rely almost entirely upon a passage in the judg- 
ment delivered by Lord "Watson at this Board in the case of 
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St. Catherine's Millin'/ and Lumber Co. v. The Queen. (1) J. c. 

It must be acknowledged that this passage does give strong 1010 
support to the view of those who rely upon it, and their OF 

Lordships feel themselves bound to regard this expression of CANADA 

opinion with the same respect that has been accorded to it by all PROVINCE OF 
• • • ONTARIO 

the learned judges in Canada. They consider, however, that ‘  
Idington J. and Duff J. have stated conclusive reasons against 
adopting the dictum alluded to as decisive of the present case. 
The point here raised was not either raised or argued in that 
case, and it is quite possible that Lord Watson did not intend 
to pronounce upon a legal right. If he did so intend, the 
passage in question must be regarded as obiter dictum. 
7fln course of argument a question was mooted as to the 
liability of the Ontario Government to carry out the provisions 
of the treaty so far as concerns future reservations of land for 
the benefit of the Indians. No such matter comes up for 
decision in the present case. It is not intended to forestall 
points of that kind which may depend upon different considera- 
tions, and, if ever they arise, will have to be discussed and 
decided afresh.W 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. There will be no order as to costs. 

Solicitors for appellant : Charles Russell iC Co. 
Solicitors for respondent : Fresh fields. 

(1) H App. Cas. 60. 
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Where a dispute between the Dominion and a Province of Canada, 
or between two Provinces comes before the Exchequer Court as 
provided by sec. 32 of RrS.C. [1906] ch. 140, it should be decided 
on a rule or principle of law and not merely on what the judge 
of the court considers fair and just between the parties. 

In 1673 a treaty was entered into between the Government of Canada 
and the Sal team: tribe of Ojibeway Indians inhabiting land 
acquired by the former from the Hudson Eay Co. By said treaty 
the Salteatix agreed to surrender to the government all their 
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right, title and interest in and to said lands and the government 

agTeed to provide reserves, maintain schools and prohibit the 

sale of liquor therein and allow the Indians to hunt and fish, to 

make a present of $12 for each man, woman and child in the 

bands and pay each Indian $5 per year and salaries and clothing 

to each chief and sub-chief; also to furnish farming implements 

and stock to those cultivating land. At the time the treaty was 

made the boundary between Ontario and Manitoba had not 

been defined. When it was finally determined, in 1884, it was 

found that 30,500 square miles of the territory affected by it 

was in Ontario and in 1003 the Dominion Government brought 

before the Exchequer Court a claim to be re-imbursed for a 

proportionate part of the outlay incurred in extinguishing the 

Indian title. The Province disputed liability and, by counter- 

claim, asked for an account of the revenues received by the 

Dominion while administering the lands in the Province under a 

provisional agreement pending the adjustment of the boundary. 

Held, reversing the judgment of the Exchequer Court {10 Ex. C.R. 

445) Girouard and Davies JJ. dissenting, that the Province 

was not liable; that the treaty was not made for the benefit of 

Ontario, but in pursuance of the general policy of the Dominion 

in dealing with Indians and with a view to the maintenance 

of peace, order ami good government in the territory affected: 

and that no rule or principle of law made the Province respon- 

sible for expenses incurred in carrying out an agreement with 

the Indians to which it was not a party and for which it gave no 

mandate. 

A.PPEAL and CROSS-APPEAL from the judgment 
of the Exchequer Court of Canada(l) condemning 
the Province of Ontario to pay a portion of the 
amount claimed by the Dominion as having been ex- 
pended for the benefit of the province. 

In 1873 the Dominion Government made a treaty 
with the Salteaux tribe of Ojibeway Indians by which 
the latter surrendered all their rights and privileges 
in land covering the area from the watershed of 
Lake Superior to the North-West Angle of the Lake of 
the Woods and from the American border to the height 
of land from which the streams flow towards Hudson 
Bay, containing about 55,000 square miles. The pav- 

(1) lu Ex. C.R. 445. 
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PROVINCE OF 

ONTARIO 

V. 

DOMINION OF 
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right, title and interest in and to said lands and the government 

agTeed to provide reserves, maintain schools and prohibit the 

sale of liquor therein and allow the Indians to hunt and fish, to 

make a present of $12 for each man, woman and child in the 

bands and pay each Indian $5 per year and salaries and clothing 

to each chief and sub-chief; also to furnish farming implements 

and stock to those cultivating land. At the time the treaty was 

made the boundary between Ontario and Manitoba had not 

been defined. When it was finally determined, in 1834, it was 

found that 30,500 square miles of the territory affected by it 

was in Ontario and in 1903 the Dominion Government brought 

before the Exchequer Court a claim to be re-imbursed for a 

proportionate part of the outlay incurred in extinguishing the 

Indian title. The Province disputed liability and, by counter- 

claim, asked for an account of the revenues received by the 

Dominion while administering the lands in the Province under a 

provisional agreement pending the adjustment of the boundary. 

Held, reversing the judgment of the Exchequer Court (10 Ex. C.R. 

445) Girouard and Davies JJ. dissenting, that the Province 

was not liable; that the treaty was not made for the benefit of 

Ontario, but in pursuance of the general policy of the Dominion 

in dealing with Indians and with a view to the maintenance 

of peace, order and good government in the territory affected; 

and that no rule or principle of law made the Province respon- 

sible for expenses incurred in carrying out an agreement with 

the Indians to which it was not a party and for which it gave no 

mandate. 

APPEAL and CROSS-APPEAL from the judgment 
of the Exchequer Court of Canada(l) condemning 
the Province of Ontario to pay a portion of the 
amount claimed by the Dominion as having been ex- 
pended for the benefit of the province. 

In 1873 the Dominion Government made a treaty 
with the Salteaux tribe of Ojibeway Indians by which 
the latter surrendered all their rights and privileges 
in land covering the area from the watershed of 
Lake Superior to the North-West Angle of the Lake of 
the Woods and from the American border to the height 

» of land from which the streams flow towards Hudson 
Bay, containing about 55,000 square miles. The pay- 
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THE DOMINION OF CANADA 
i CLAIMANT)  

| RESPONDENT. 
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ON APPEAL FROM THE EXCHEQUER COURT OF CANADA. 

Constitutional law—Indian lands—Extinguishment of Indian title— 
Payment by Dominion—Liability of Province—Exchequer Court 
Act. s. 32—Dispute between Dominion and Province. 

'There a dispute between the Dominion and a Province of Canada, 
or between two Provinces comes before the Exchequer Court as 
provided by sec. 32 of R.S.C. [1906] cb. 140, it should be decided 
on a rule or principle of law and not merely on what the judge 
of the court considers fair and just between the parties. 

In 1S73 a treaty was entered into between the Government of Canada 
and the Salteaux tribe of Ojibeway Indians inhabiting land 
acquired by the former from the Hudson Bay Co. By said treaty 
the Salteaux agreed to surrender to the government all their 

‘PRESENT:—Girouard, Davies, Idington, Maclennan and Duff JJ. 
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1908 

PROVINCE OF 
ONTARIO 

v. 
DOMINION OF 

CANADA. 

right, title and interest in and to said lands and the government 
agreed to provide reserves, maintain schools and prohibit the 
sale of liquor therein and allow the Indians to hunt and fish, to 
make a present of $12 for each man, woman and child in the 
bands and pay each Indian $5 per year and salaries and clothing 
to each chief and sub-chief; also to furnish farming implements 
and stock to those cultivating land. At the time the treaty was 
made the boundary between Ontario and Manitoba had not 
been defined. When it was finally determined, in 1884, it was 
found that 30,500 square miles of the territory affected by it 
was in Ontario and in 1903 the Dominion Government brought 
before the Exchequer Court a claim to be re-imbursed for a 
proportionate part of the outlay incurred in extinguishing the 
Indian title. The Province disputed liability and, by counter- 
claim, asked for an account of the revenues received by the 
Dominion while administering the lands in the Province under a 
provisional agreement pending the adjustment of the boundary. 

Held, reversing the judgment of the Exchequer Court (10 Ex. C.R. 
445) Girouard and Davies JJ. dissenting, that the Province 
was not liable; that the treaty was not made for the benefit of 
Ontario, but in pursuance of the general policy of the Dominion 
in dealing with Indians and with a view to the maintenance 
of peace, order and good government in the territory affected; 
and that no rule or principle of law made the Province respon- 
sible for expenses incurred in carrying out an agreement with 
the Indians to which it was not a party and for which it gave no 
mandate. 

APPEAL and CROSS-APPEAL from the judgment 
of the Exchequer Court of Canada(l) condemning 
the Province of Ontario to pay a portion of the 
amount claimed by the Dominion as having been ex- 
pended for the benefit of the province. 

In 1873 the Dominion Government made a treaty 
with the Salteaux tribe of Ojibeway Indians by which 
the latter surrendered all their rights and privileges 
in land covering the area from the watershed of 
Lake Superior to the North-West Angle of the Lake of 
the Woods and from the American border to the height 
of land from which the streams flow towards Hudson 
Bay, containing about 55,000 square miles. The pay- 

(1) lo Ex. cn. 445. 
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ments to be made for such surrender and the obliga- 
lions to be performed by the Dominion are stated in 
i lie above head-note. 

At the time this treaty was made the boundary be- 

tween the Provinces of Ontario and Manitoba had not 

been defined and the lands were administered by the 

Dominion and Ontario jointly pending such definition. 

In 1S78 the position of the boundary was referred 
ro arbitration and finally determined in 1SS4, when it 
was found that some 30,000 square miles of the terri- 
tory surrendered by said treaty was in Ontario. The 
Dominion eventually took proceedings in the Exche- 
quer Court to recover from the province its propor- 
t innate share of the sums expended iu carrying out the 
;reaty. 

The judgment of the Exchequer Court as pub- 
lished in the report (1), holds the province liable to 
re-pay the Dominion the amounts necessarily ex- 
pended in extinguishing the Indian title to the lands 
in question and the question as to which of the sums 
claimed were so expended was reserved for further 
hearing. On Dec. 4th, 1907, judgment on the further 
hearing was given and formally entered as follows: 

"Wednesday the 4th day of December, 1907. 

•‘The further consideration of the questions involved 
in this action reserved by the judgment of this court of 
the 18th day of March, 1907, having come on for hear- 
ing at Ottawa on the 3rd and 4th days of December 
in the year of our Lord, 1907, before this court, in the 

presence of counsel for the respondent as well as the 
claimant, upon hearing the evidence and what was 
alleged by counsel aforesaid. 

(1) 10 Ex. C.R. 445. at p. 473. 
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“1. This court doth order and adjudge that the Do- 
minion do recover from Ontario three hundred and 
five, four hundred and ninety-thirds (305-493) of all 
the following expenditures made by the Dominion to 
or on behalf of the Indians :— 

“(c) All expenditures made by the Dominion to 
the Indians in payment of annuities under the treaty 
in the pleadings mentioned at the rate of five dollars 
per annum for each Indian person from the date of the 
treaty to the date hereof. 

“(b) All expenditures made by the Dominion for 
ammunition and twine for nets for the use of the 
Indians as provided by the said treaty, not however 
exceeding in the whole one thousand five hundred 
dollars per annum. 

“(c) All expenses reasonably incurred by the Do- 
minion for provisions and presents supplied to the 
Indians at the treaty negotiations, but not to exceed 
in the whole the sum of twenty-one thousand two hun- 
dred and ninety-six dollars and ninety-six cents, 
claimed in Schedule “B” of the statement of claim 
of the Dominion herein. 

“(d) In respect of the payments made by the Do- 
minion for or on account, of the present of twelve dol- 
lars per head stipulated by the treaty to be paid to 
each man, woman and child of the bands of Indians 
represented at the treaty and claimed under the first 
item of Schedule “A” in the said statement of claim, 
the sum of five dollars per head. 

“2. This court doth further order and adjudge that 
the action of the Dominion with respect to all classes 
of claims in the schedules of the said statement of 
claim, other than those in respect of which the Do- 
minion has hereinbefore been adjudged to be entitled 
to recover, be dismissed, without prejudice, however, 
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n> the right of the Dominion to claim against Ontario .-j909 

hv wav of set-off to the counterclaim of Ontario PBOVENCE OF 
OSTABIO 

the expenditures made for the surveys of reserves for v. 
farming lands and the other reserves for the Indians D°c^iSl.0F 

agreed for under the treaty, as part of the expense pro- 
perly incurred by the Dominion in the administration 
nf the disputed territory pursuant to the conventional 
boundary agreement between the Dominion and On- 
tario. of the 26th day of June, 1874. 

"3. Thi* court doth further order and adjudge that 
it be referred to the registrar of this court to inquire 
into and take an account of all sums expended by the 
Dominion in respect of the several classes of expendi- 
ture as to which the Dominion lias hereinbefore been 
adjudged to be entitled to recover and report thereon 
to this court. 

"4. This court doth further order and adjudge that 
it be referred to the registrar of this court to inquire 
into and take an account of all revenues collected by 
the Dominion under the said conventional boundary 
agreement, and also of all disbursements and expen- 
ditures duly made in the administration by the Domin- 
ion of the territory falling to be administered by the 
Dominion under the said agreement, and report there- 
on to this court. 

“3. And this court doth reserve further directions 
until after the said registrar shall have made his re- 
port. 

“6. This court doth make no order with respect to 
the question of costs in this action. 

“(Sgd.) L. A. Au DETTE. Registrar.” 

The province appealed to the Supreme Court of 
Canada from both judgments and the Dominion cross- 
appealed fur the amounts disallowed. 
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Sir Æmilius Ircing K.C., G. F. Shcpley K.C., C. H. 
PEOVIXCEOF Ritchie K.C. and H. S. White, appeared for the appel- 

ONTAKIO 

r. lant, the Province of Ontario. 
DOMINION OF 

CANADA.. 

E. L. Keiccombe K.C., Deputy Minister of Justice, 
and W. D. Hogg K.C., appeared for the Dominion of 
Canada, respondent. 

Ritchie K.C. opens for the appellant and deals 
first with the history of the proceedings in the Exche- 
quer Court and with the general features of the In- 
dian treaty. He then proceeds to argue that there 
was no liability on the part of the province to indem- 
nify the Dominion Government for the financial 
burdens imposed by carrying out the treaty and 
goes on : The paramount object of the Dominion 
Government in entering into that treaty was not to ex- 
tinguish the Indian title in favour of Ontario, but to 
enable the Dominion Government to carry out certain 
obligations into which it had theretofore entered. 
Under the “British North America Act” to the Domin- 
ion was assigned the obligation to maintain peace, 
order and good government throughout Canada. In 
addition to that, the care of the Indians and all respon- 
sibility in connection with the Indians was assigned to 
them ; so that there were two obligations thrust upon 
them, the principal one being the maintenance of peace, 
order and good government throughout Canada. In 
1S70 the rebellion occurred and it was necessary to con- 
struct a route over which the troops might pass and 
they were most anxious to complete what was then 
known and is now known as the “Dawson Route.” The 
rebellion cost Canada a very large amount of money to 
quell, and in 1872 and 1873, spreading over these 

6 
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rears from, the time of the Riel Rebellion, there was a 190s 

sense of uneasiness among all the Indians; they wereP®97i:,CEOF 

disaffected more or less and there was also present to v. 
_ . . _ , , , ,, • Dosmnow OF 

the Dominion Government the fear of another upns- CAWADA. 

ing among the Indians and they were, therefore, most 
anxious to do everything possible in order to effect- 
ually extinguish any ill-feeling that might exist on the 
part of these Indians. 

IDINGTOX J.—Is there anywhere in the legislation 
affecting that point or anything in the practice that 
lias prevailed upon it, to shew that the Dominion 
would have a claim over against any particular pro- 
vince that derived some direct benefit from its steps, 
whatever they were? 

Air. Ritchie: Nothing whatever, my lord. The 
liability was cast upon the Dominion and it is a 
national question. It was cast upon the Domin- 
ion, as the Dominion, representing all the provinces. 
It was something that the Dominion and the Do- 
minion alone was liable for. If they had not made 
this treaty and another rebellion had occurred, an 
uprising of these same Indians, it would have cost, 
no doubt, ten times the amount of money that they are 
paying under this treaty to have quelled that rebellion 
and restored peace and order and that obligation 
rested on the Dominion under the express provisions 
"f the ^British North America Act.” So that it was 
not Ontario they were looking after; it was not the 
extinguishment of the Indian title so that Ontario 
might get a benefit; but they had the particular para- 
mount object to which I have referred, as also other 
objects of a Dominion character, a national character, 
which they were obliged to carry out and in order to 
arry these out it was necessary for them to secure 
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1908 a passage through the territory occupied by these In- 
PBOVITS'CE OF dians, and to see that people passing over this line were 

ONTARIO not m0]este(] ; jt was also necessary for them to endeav- 

DoiuNion OF ourj as far as p0SSitde to obtain the good will of the 

  chiefs of these tribes so as to get them to undertake that 
they would do all in their power to preserve peace and 
good will and to prevent subjects of Her Majesty 
crossing this territory, from being molested. That is 
shewn by the treaty itself. When you look at the last 
clause of the treaty, see what it is that they get from 
the Indians. The undertaking they get from the In- 
dians is an undertaking that enures to the benefit of 
the Dominion and the Dominion alone. All the obli- 
gations undertaken by these Indians were obligations 
which it was necessary that the Dominion, in the 
national interests, should secure. After pointing out 
the presents they were giving, what they were to do 
in the way of maintenance of schools and so on, they 
take from the Indians the covenants which are the 
consideration for what they are giving. “And the 
undersigned chiefs on their own behalf and on behalf 
of all other Indians inhabiting the tracts within 
ceded, do hereby solemnly promise and engage to 
strictly observe this treaty, and also to conduct and 
behave themselves as good and loyal subjects of Her 
Majesty the Queen. They promise and engage that 
they will in all respects obey and abide by the law; 
that they will maintain peace and good order between 
each other and also between themselves and other . 
tribes of Indians, and between themselves and others 
of Her Majesty’s subjects, whether Indians or whites, 
now inhabiting or. hereafter to inhabit any part of the 
said ceded tract, and that they will not molest the 
person or property of any inhabitant of such ceded 
tract, or the property of Her Majesty the Queen, or in- 
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terfere w itii or trouble any person passing or travel- 1908 

ling through the said tract or any part thereof, and PBovmcEOF 
OXTABIO that they will aid and assist the officers of Her v 

Majesty in bringing to justice and punishment, any D°(^“^0F 

Indians offending against the stipulations of this   
treaty, or infringing the laws in force in the countey 
so ceded.’’ These are the covenants.and promises of 
the Indians. 

DAVIES J.—Are these considerations any different 
from the considerations which enter into the negotia- 
tion of all Indian treaties? 

Mr. Ritchie: I am not able to say how that is. 
Probably similar stipulations have been put in other 
treaties. All I am emphasizing is that these are stipu- 
lations which enure to the benefit of the Dominion, to 
whom was assigned the obligation of maintaining 
peace, order and good government. Then, as I pointed 
out to your lordships, if a rebellion had broken out 
the cost of quelling that would rest upon the Domin- 
ion and be paid out of the Dominion Exchequer and 
no portion could be charged up against any of the 
provinces. 

Then, after referring to the conventional bound- 
ary agreement and the surrender by the Hudson Bay 
Co. of their interest in these lands counsel pro- 
ceeds as follows on the question of the obligation of 
the Dominion to build the Canadian Pacific Railway. 

There is an Imperial order in council of 16th May, 
1S71, that after the 20th of July, 1S71, British Colum- 
bia shall become part of the Dominion. 

Clause 11 of that Imperial order in council is 
that the government of the Dominion undertake to 

secure the commencement simultaneously within two 
years of the date of the Union, the construction of 
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a railway from the Pacific to the Rocky Moun- 
PBOVTN-CEOF tains and from the east to the Rocky Mountains, 

ONTARIO 

». and to complete that within ten years. The docu- 
D

°CANADA °F ments çut in here shew that that is one of the 
  objects they had in view. The documents shew, by the 

reports of those who were through there that the 
whole of this territory was not as valuable as 100 
acres on the Red River. 

Then there is a report of those who were negotiat- 
ing, and at that time your lordships will bear in 
mind that they were negotiating for a right of way 
simply, and the report is that they can acquire the 
whole title of the Indians, giving them reserves any- 
where, the whole title just as easily as they can get the 
right of way. In other words, they could get the 
whole title just as easily as they could get the ease- 
ment. Now, there is a letter from the Lieutenant- 
Governor to the Dominion of the 7th April, 1S71. He 
says, “practically you may count on having to deal 
with 1,000 savages in any treaty you make for a right 
of passage. Mr. Pither seems to think they would give 
up their rights to the whole country for much the same 
price they would ask for the right of way. If so, it 
would be useless to confine the purchase to a mere 
easement, though, after all, with the exception of the 
strip on Rainy River, they have no land worth own- 
ing.” Up to that time they were negotiating for 
the passage of a right of way for an easement and 
they were negotiating for that easement in fulfilment 
of the obligations they had incurred in connection 
with this surrender and in connection with their obli- 
gations with British Columbia. Now then, what I say 
is that these are the reasons which operated upon the 
the mind of the Dominion in endeavouring to negotiate 
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rhe treaty at that time. Ontario, tvho owned the land, 1903 

was not anxious to negotiate at that time. . .They had PROVINCE OF 

• i ONTARIO 
no idea of extinguishing the Indian title. They might * v 

not have done it for many years afterwards. They DOMETOSTor 

might have effected the surrender or extinguishment   
of that title on very much more advantageous terms 
than those obtained by the Dominion, and what right, 
I ask, has the Dominion to come in and simply say 
lvcau.se for objects of their own in order to enable 
them to fulfil obligations they have entered into apart 
altogether from Ontario: We will negotiate this treaty 
on our own terms; true, we know you have claimed the 

land, but we will ignore that fact and we will go on 
and acquire that title, and if we find afterwards we get 
nothing by it we will turn around and ask you to bear 
i In- burden simply because you get the benefit of the 

'•xringuishment of the title? 

DVFF J.—Would Ontario have had power without 
rte concurrence of the Dominion to make any arrange- 

ment TO extinguish the title? 

Mr. Ritchie: Perhaps not unless they could get 
it under the Proclamation of 1703, which did allow 
rlmm to make arrangements with any one repre- 
senting the government. Of course Ontario would 

represent one branch of the govern meut and under 
that proclamation probably any arrangement entered 
inio between Ontario and the Indians would be valid 
ami binding as an extinguishment of the Indian title, 
unless it was contended that inasmuch as the “British 
North America Act” assigned to the Dominion the ex- 
elusive right to deal with Indian affairs, that that to 
some extent overrode the terms of the proclamation 
and would require Ontario to obtain the assent of the 

Dominion to any agreement that might be entered into. 

I 
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However that may be, I suppose there is no doubt that 
we could not go in there and deal with the Indians 
apart from getting an extinguishment of their title in 
any shape or form. In connection with that, as to 
settlement and opening up of the land, it was just as 
much in the interest of the Dominion, I submit, to 
have that opened up as Ontario. At all events to a 
very great extent, because when opened up for settle- 
ment, settlers were coming in from time to time and 
the revenues of the Dominion would be increased; the 
customs and excise duties would be increased. There 
was an interest that the Dominion might very reason- 
ably be supposed to have in vieiv, because the greater 
the settlement the greater the amount of revenue they 
are likely to obtain. 

Now let us consider the question on the admitted 
facts that the Dominion knew of the claim of Ontario 
to these lands; then without asking the assent of 
Ontario, having no mandate from Ontario and know- 
ing, as I say, that Ontario was claiming the land as its 
own, the Dominion goes on and makes a treaty with 
the Indians, it being clear that there were many na- 
tives that would induce them to make this treaty, 
peculiar to the Dominion itself, and it turns out after- 
wards that the title they sought to acquire and which 
they thought might be a valid title, availed them 
nothing; can they turn around as a matter of law 
or equity and say to Ontario—who claimed these 
lands, who did not authorize the Dominion in any way 
to negotiate in respect of this territory—and say, be- 
cause you have received some benefit you must assume 
the whole burden? 

In other words, simply because two people are 
claiming to own a particular piece of property, why 
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should one arrogate to himself the right to say. I know 
you are claiming, but I don't think your claim is good, 
I will ignore you and I will make a bargain off my own 
bat, so to speak, I will make my own bargain, I won't 
consult you, I will pay whatever I please and if it 
turns out that I get nothing by that bargain then I 
saddle you with the burden I have created. I submit 
that to permit any doctrine of that kind to get abroad 
w ould be subversive of all the interests in connection 
with property. If a bargain is made under these cir- 
cumstances, surely the man makes the bargain at his 
own peril : knowing that another person is claiming to 
own this particular property, he enters into some con- 
tract and under that he benefits this particular indi- 
vidual who owns the property; I submit there is no 
principal of law or equity upon which he is entitled 
to recover. On that point take the case, for instance, 
of co-tenants, tenants in common of property, where 
>ne co-tenant goes on and makes improvements on the 
property owned by both, which necessarily benefits the 
icher. It has been held by the Court of Appeal in Eng- 
land, that if he does that without the assent of the 
other he cannot claim any contribution, although the 
other undoubtedly receives a benefit. That I submit 
is a stronger case than the present one. 

The most recent case I have been able to find is 
directly in point and I will just read the head note. 
The principle is laid down in this way: “There is no 
principle of law which requires a person to Contribute 
to an outlay merely because he has derived a material 
benefit from it.” That is a decision of the House of 
Lords; I shall not take up your lordships’ time in 
reading the case, but the cases are all collected there. 
That is Ruabon Steamship Co. v. London Assurance 
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Co. ( 1). That is the statement of law laid down by the 
Lord Chancellor. That was a case where, during a 
voyage covered by a policy of marine insurance, the 
vessel was injured and put in dry dock; the loss had to 
fall upon the underwriters alone and could not be 
apportioned between them and the owners. 

The learned counsel then analyzes at some length 
the judgment of the Exchequer Court, which is the 
subject of the appeal. 

Shepley E.C. follows for the appellant; My lords, 
there are two or three observations which have fallen 
from the Bench during the argument of my learned 
friend as to which before dealing at all with the prin- 
cipal questions involved in the appeal, I desire to say 
a word or two. Perhaps the most important subject is 
that suggested by his lordship, Mr. Justice Duff, 
which, if I appreciate the point, was this: Assuming 
that the Indian right in these lands was a burden on 
the interests of the province within the meaning of 
the “British North America Act,” and assuming 
further, that there was residing in some sovereign 
power, say the Imperial or Dominion, the right to deal 
with that interest, is there not implied a corresponding 
obligation on the part of Ontario to indemnify that 
sovereign power in whatever shape that Indian inter- 
est may be transmitted? Have I appreciated what 
your lordship said? 

DUFF J.—May I carry it a little further, to indi- 
cate the idea in my mind at the time? Whether On- 
tario came under the implied obligation to assume the 
burden of extinguishing the title, whenever the Do- 

ll) [1900] A.C. 6. 
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million in the exercise of its powers should think it 
desirable to extinguish it. 

Mr. Shepley: That is putting the question in 
another form. 

IMN'GTON J.—The wav it struck my mind at the 
time was the possibly analogous case of a person who, 
having a trust to discharge and incurring some ex- 
pense incidentally to the discharge of that trust, has 
to be indemnified. 

Mr. Shepley: Out of the trust estate. 
IDINGTON J.—That is the point. Where is the trust 

estate here? 
Mr. Shepley: That is one of the answers I was go- 

ing to attempt to make. But it seems to me there are 
two or three considerations that ought to be dwelt on 
briefly in this aspect of the case. In the first place the 
Crown—whether the Crown represented by the sove- 
reign at home or the Crown represented by the Domin- 
ion—the Crown by the very terms of the “British 
North America Act,” vested all the rights that the 
Crown had in these lands in Ontario. And as a Crown 
claim no such claim as this can possibly be main- 
tained. It must be maintained, if at all, because the in- 
terest of the Indians, subject to which Ontario took the 
lands, has been transmuted in the claim to the Domin- 
ion and is recognizable as the interest of Ontario be- 
cause it represents some form of the Indian interest. 
The first answer to that seems to me that by the deci- 
sion of the Privy Council in the St. Catharines Milling 
Case ( 1 ) there never was any transmutation or trans- 
fer of that interest to the Crown or anybody else. 
There was the bare extinguishment of it and nothing 
more. Perhaps your lordships will let me dwell a 
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little upon a passage in the judgment in the Privy 
Council at the top of page 60. Lord Watson said: 
“By the treaty of 1S73 the Indian inhabitants ceded 
and released the territory in dispute, in order that it 
might be opened up for settlement, immigration and 
such other purpose as to Her Majesty might seem fit, 
‘to the Government of the Dominion of Canada,’ for 
the Queen and her successors for ever. ‘It was argued 
that a cession in these terms was in effect a convey- 
ance to the Dominion Government of the whole rights 
of the Indians, with consent of the Crown.” What is 
that but a statement that the argument was that the 
Indian right had been transmuted into something else 
in the hands of the Crown? “That is not the natural 
import of the language of the treaty, which purports to 
be from beginning to end a transaction between the In- 
dians and the Crown; and the surrender is in sub- 
stance made to the Crown. Even if its language had 
been more favourable to the argument of the Dominion 
upon this point, it is abundantly clear that the Com- 
missioners who represented Her Majesty, whilst they 
had full authority to accept a surrender to the Crown, 
had neither authority nor power to take away from 
Ontario the interest which had been assigned to that 
province by the Imperial statute of 1867.” It occurred 
to us that that afforded a complete answer to your 
lordship’s question; that it was not possible in the 
negotiation of this treaty for the Crown to set up any- 
thing arising out of these negotiations, or out of this 
treaty, by way of claim against the Province of On- 
tario. Then there is another consideration which I 
think your lordships have not clearly appreciated. It 
seems to us that the Dominion had put it out of ifs 
power to raise any such question as this by an issue 
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v. hi oh has been made and which is upon this record. 
In presenting the documents, my learned friend Mr. 
Hogg put in an agreement between the two Govern- 
ments made on the 16th of April, 1894. It recites the 
treaty and it recites that by the treaty certain reserves 
were to be selected and laid aside for the benefit of the 
Indians; the Indians were, amongst other things, to 
have the right to pursue their avocations of hunting 
and fishing throughout the tract surrendered, sub- 
let to such regulation as might be made by the 
Government and saving such tracts as might be 
Mken up for settlement and .so on. Then it 
iv./ites that the two boundaries of Ontario have 
-iuee been ascertained and declared to include part 
"f the territory surrendered by the treaty and other 
•'-liitory north of the height of land with re- 
'[iect to which the Indians are understood to make 
a claim as being occupants thereof according to 
their mode of occupying and as not having yet sur- 
rendered their claim thereto or their interest therein. 
"And whereas before the true boundaries had been de- 
• -lared as aforesaid, the Government of Canada had 
'elected and set aside certain reserves for the Indians 
in intended pursuance of the said treaty and the said 

Government of Ontario was no party to the selection 
and has not yet concurred therein.” Then it is stated 
that it is deemed desirable for the two Governments to 
come to a friendly understanding and it is therefore 
agreed between the two Governments as follows, “with 
respect to the tracts to be from time to time taken up 
for settlement, mining, lumbering or other purposes, 
and to the regulations required in that behalf, as in 
the said treaty mentioned, it is hereby conceded and 

declared that, as the Crown lands in the surrendered 
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tract have been decided to belong to the Province of 
Ontario or to Her Majesty in right of the said pro- 
vince, the rights of hunting and fishing by the Indians 
throughout the tract surrendered, not including the 
reserves to be made thereunder, do not continue with 
reference to any tracts which have been made, or from 
time to time may be required or taken up for settle- 
ment, mining, lumbering or other purposes by the 
Government of Ontario or persons duly authorized by 
the said Government of Ontario; and that the concur- 
rence of the Province of Ontario is required in the 
selection of the said reserves.” There is a declaration 
that in order to effectively deal with the question of 
reserves and therefore to effectively deal with any in- 
terest Ontario has in these lands or had in these lands, 
the consent of Ontario was necessary. That brings 
me to the second answer to your lordship's question, 
and that is, it is perhaps for this purpose necessary to 
admit—perhaps not at all undesirable to admit—that 
the Dominion had the sole treaty making power, that 
that power did not reside with Ontario ; but inasmuch 
as the making of such a treaty involved the dealing 
with the property of Ontario, the consent and concur- 
rence of Ontario would be necessary in the making of 
any such treaty. 

The learned counsel’then deals with the questions of 
the conventional boundary, the surrender of Rupert's 
Land by the Hudson Bay Co. and the acquirement of 
the whole territory instead of enough only for the 
right of way of the Canadian Pacific Railway because 
the land was of so little value. He then criticizes the 
judgment of the Exchequer Court reading from pages 
4S2-5 of the report in 10 Ex. C.R. and proceeds. 
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Here your lordships are called upon to administer 
die I'M- loci, because it is a contract with regard* to 
lands in the Province of Ontario, and it is a law of 
Ontario that the Court of Exchequer and your lord- 
ships must administer in disposing of these questions. 
Then after referring to the statutes which the Domin- 
iou and the Province of Ontario passed and which 
enabled this controversy to be brought into the Court 
nf Exchequer, his lordship says: “I agree with Mr. 
Shepley that the mere fact that there is a controversy 
dues not give the court authority to decide against the 
province simply because it should think that as a 
matter of good conscience and honourable dealing the 
province, having derived the benefit from the treaty, 
-liould relieve the Dominion from a proportionate 
part of the burden arising therefrom; that it is not 
simply a question of what the court might think to be 
fair in the premises without regard to the principles of 
law applicable to the case.” 

So his lordship disclaimed any intention or right 
o> adjudicate upon the grounds of conscience merely. 

“At the same time,” he said, “as Mr. Newcombe 
pointed out the question arises between governments, 
'•ach of which within its own sphere exercises the auth- 
ority of one and the same Crown. For that reason 
one cannot expect the analogies of the law as applied 
between subject and subject to-be perfect or in every 
way adequate to the just determination of the case.” 
I do not know just what his lordship means by that, 
but I think it answers itself in the subsequent part of 
the case because he comes to the conclusion that for 
the purposes of this controversy the Dominion and the 
province are upon the same footing as two subjects. 
Theu after that he deals with the question of what was 
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cline sucli beuefit, and it had accepted it, then the pro- 
vince would have been liable for its bare proportion. 
But that is not the case. The burden of the Indian title 
was removed from these lands before it was deter- 
mined whether any part of them was within the pro- 
vince or not. When it was decided that a large pro- 
portion of such lands was within the Province of On- 
tario, there was nothing the province could do but 
accept the lands and administer them free from such 
burden.” 

Then he refers to the Runbun Cas? (1) and he says 
the principle which that case lays down, "is, I think, 
as clearly applicable to the transaction of the Domin- 
ion and Provincial Governments as it is to those 
which occur between individuals.” 

So far your lordships will see that everything 
lie has said is in favour of the contentions which we 
are making. Then he says : ‘‘If the Parliament of Can- 
ada should appropriate and the Government of Can- 
ada should extend public moneys of the Dominion for 
Dominion purposes, with the result that a province 
was benefited, and there was no agreement with the 
province or request from it, then it would be clear 
that the province was under no obligation to con- 
tribute to such expenditure or to indemnify the Do- 
minion against any part thereof.” That is at page 
491. That is as strong a statement as anything that 
can possibly fall from us in the course of this argu- 
ment. “Equally it seems clear that if the Parliament 
of Canada should appropriate and the Government of 
Canada should expend the public moneys of the Domin- 
ion for a provincial purpose for the benefit of a pro- 
vince, there being no agreement with the province or 

(1) [1900] A.C. 6. 
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request from it, no obligation would arise on the part ' 
of the province to contribute towards such expendi- PROVINCE°F 

rare or to re-imburse the Dominion for any part ». 
DOMINION OF 

thereof. • CANADA. 

He carries it a step farther. He is assuming here 
that the Dominion had, with the intention of benefit- 
ing the province and, therefore, of carrying out some 
provincial purpose or some provincial object, ex- 
pended moneys, there would be no right to contribu- 
tion or indemnity against the province without the 
previous acquiescence of the province. “The prin- 
ciple would apply as well to expenditures made by a 
province, with the result that the Dominion as a whole 
was benefited. In all such cases the appropriation 
and expenditure would be voluntary and no obligation 
to contribute would arise.” 

Then comes the principle upon which he has de- 
cided this case and that I venture to criticize, respect- 
fully but strongly. lie says: “The present case ap- 
pears to me to differ from those stated in some mater- 
ial respects. At the time when the treaty was negoti- 
ated the boundaries of the province were unsettled and 
uncertain." That is common ground, of course. “The 
lands described in the treaty formed part of the terri- 
tory that the Hudson’s Hay Company had claimed and 
had surrendered to the Crown. The surrender em- 
braced all lands belonging to the company or claimed 
by it. That, of course, did not affect Ontario's title 
to such part of the lands claimed by the company as 
were actually within the province. Hut on the admis- 
sion of Rupert’s Land and the North-Western Terri- 
tory into the Union, the Government of Canada ac- 
quired the right to administer all the lands that the 
company had the right to administer. And with re- 
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spect to that portion of the territory which the com- 
pany had claimed, but which was in fact within the 
Province of Ontario, the Dominion Government occu- 
pied a position analogous to that of a bond fide pos- 
sessor or purchaser of lands of which the actual title 
was in another person.” 

I have always been unable to understand why the 
Hudson’s Bay surrender was adopted as the basis of 
this judgment. Every word that is said with regard to 
the Hudson Bay surrender is equally applicable to the 
Indian surrender. The Dominion did not acquire any 
title by either, but by either or both it thought that 
it got some title. I do not know why the Hudson’s 
Bay Company surrender was the oue picked out rather 
than the Indian surrender. Either would have 
answered the purpose which the Hudson’s Bay Com- 
pany surrender is made to do in this judgment. What 
he says is, it is true the Hudson’s Bay could not give 
you any title, it is true you did not get any title but 
you got into the position of a bond fide possessor or 
purchaser of Ontario lands. By virtue of what? The 
transfer or the surrender of those lands by the Hud- 
son’s Bay Company to you. Then what follows? ‘‘The 
question of the extinguishment of the Indian title' in 
these lands could not, with prudence, be deferred until 
such boundaries were determined.” It could not, of 
course, having regard to the national objects to be 
served by the treaty. It could with reference to the 
provincial objects. As Mr. Justice Burbidge himself 
has said, the lands were not then wanted for settlement 
or any other purpose and the surrender was not ob- 
tained because of that ; the surrender was obtained be- 
cause it served the national purposes to which refer- 
ence has been made. “It was necessary to the peace, 
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• a iler and good government of the country that the 
question should be settled at the earliest possible time. PROVINCE or 
The Dominion authorities held the view that the lands r. 

belonged to the Dominion, and that they had a right CA>\°D\°
F 

.1 administer the same. In this they were in a large 
measure mistaken, but no doubt the view was held in 
good faith. They proceeded with the negotiations for 

the treaty without consulting the province. The latter, 
although it claimed the lands to be surrendered, or the 
greater part thereof, raised no objection, and did not 
ask to be represented in such negotiations. The case 
bears some analogy to one in which a person, in con- 
sequence of unskilful survey, or in the belief that the 
’and is his own, makes improvements on lands that are 
tiot his own. In such a case the statutes of the old 
I’roviuce of Canada made, and those of the Province 
..>f Ontario make, provision to protect him from loss in 
ivspect of such improvements or to give him a lien 
■ herefor." 

IMXGTOX J.—If it existed in law already, why was 
;iiero a necessity for this statute? 

Mr. Slicpley: That seems to me an entirely perti- 
nent question. If there ever could have been a right at 
law, if there ever was, why were these statutes passed? 

The creation of any lien or right of that kind required 
a statute, but you cannot find in our law, in the law of 
• tutario or the law of England any such right apart 
from the statute. 

Then, my lords, how does Mr. Justice Burbidge 
conclude? At page 495 after referring to what is laid 
down in licaty v. *S7ia-»r(l), he says: “It appears, 
therefore, that if the question in issue were to be deter- 
mined hv analogy to the law of Ontario applicable to 

i 

(I) 14 Ont. App. R. 000. 
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individuals, the province could not maintain its coun- 
terclaim for the moneys which the Dominion collected 
as revenue from the disputed territory, without sub- 
mitting to the enforcement of the equity existing in 
favour of the Dominion in respect of the charges in- 
curred in extinguishing the burden of the Indian title; 
but that it is, to say the least, extremely doubtful if 
this equity could be enforced in an action by the 
Dominion against the province.” 

Let me pause there for a moment. My learned 
friend has already pointed out to your lordships how 
utterly foreign to this controversy is the question aris- 
ing on the counterclaim. By the conventional bound- 
ary agreement the Dominion and the province 
mutually undertook with each other in the event 
of the boundary award determining or the boundary 
dispute resulting in shewing that the territory which 
had been administered did not belong to the person 
administering, to account for all the revenues they had 
derived from the territory during the course of that 
administration. It was just as simple as that, and our 
counterclaim says to the Dominion, in the course of 
our administration under the conventional boundary 
agreement, of the territory which that agreement as- 
signed to your administration and management, you 
derived certain revenue and you undertook under that 
agreement to account, that is, if we turned out to be 
the owners of the land and entitled to those revenues, 
to account to us accordingly. That is our counter- 
claim. What has that to do with the Indian title or 
any question resting upon contract? If we brought an 
action against the Dominion upon a promissory note, 
could the Dominion say, your coming into court 
against us on that promissory note gives us an oppor- 
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iunity of sotting up every equitable claim and having 
\ nu refused relief unless you agree to it? Now that is PROVINCE OF 

what this case has been decided upon. That is the «. 
point which has been taken by Mr. Justice Burbidge DO

CAXIDA°
F 

:iud upon which the case has been decided. 
Then, my lords, he goes on to deal with what is no 

doubt at the bottom of all this litigation. In the 
course of the delivering of the judgment in the St. 
Cnlliuriiics Milling Case(l), Lord Watson used this 
language, and I will read the whole of two sentences 
here rather than confine myself to the one which is the 
foundation of this claim. “Seeing that the benefit of 
i he surrender accrues to her, Ontario must, of course, 
relieve the Crown, and the Dominion, of all obliga- 
lions involving the paymeut of money which were 
undertaken by Her Majesty, and which are said to 
have been in part fulfilled by the Dominion. There 
may be other questions behind, with respect to the 
right to determine to what extent, and at what 
periods, the disputed territory, over which the Indians 
still exercised their avocations of hunting and fishing, 
is to be taken up for settlement or other purposes, but 
none of these questions are raised for decision in the 
present suit,’’ 

IniXGTON J.—Is there any track of that having 
been argued? 

.1//-. She pie y : I will tell your lordships how that is. 
1 was reading from page 00 of the report. In order to 
determine the weight to be given to that, let us see 
what the .St. Catharines litigation was about, what the 
issues in it were, and what place in the adjudication 
of those issues this obligation had. As I told your 
lordships, the Dominion, notwithstanding the adverse 

(1) 14 App. Cas. 40. 
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result of the boundary dispute, claiming to have ac- 
quired the paramount title to that of Ontario by vir- 
tue of the alleged transfer of the Indian title under 
this treaty, issued a license to cut timber to the St. 
Catharines Milling Company in territory which was 
within that in question. The Attorney-General of 
Ontario brought an action in the courts of Ontario 
against the licensee, alleging that the licensee was tres- 
passing upon Crown lands belonging to Ontario and 
obtained an injunction restraining that trespass. The 
Dominion was no party to that at all and the sole ques- 
tion for adjudication there was whether or not the 
St. Catharines Milling Company, the licensees, setting 
up as it did the license of the Dominion, justified the 
acts of trespass. That is, in other words, whether the 
licensee had acquired a right to cut that timber as 
against the rights that Ontario had by virtue of the 
license issued by the Dominion. That was the sole 
question. I will give your lordships a reference to the 
case in its various stages. Your lordships will find it 
first in 10 Ontario, at page 196. That is the decision 
of the Chancellor, a very lengthy decision and your 
lordships are very familiar with it no doubt. I only 
refer to it because I want to shew just what the Chan- 
cellor had in his mind with regard to the very question 
which Lord Watson afterwards expressed himself 
upon. At page 235 of the report he says : “In the pre- 
sent case, my judgment is, that the extinction of title 
procured by and for the Dominion enures to the bene- 
fit of the province as constitutional proprietor by title 
paramount, and that it is not possible to preserve that 
title or transfer it in such wise as to oust the vested 
right of the province to this as part of the public 
domain of Ontario. 
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••Whatever equities—I use this word for want of a 

more suitable one—mar exist between the two govern- PROVINCE OF 
” ONTARIO 

meats in regard to the consideration given and to be v. 
, .. . . _ DOMINION OF given to the tribes, that is a matter not agitated on CANADA. 

this record.” 
That case went to the Court of Appeal and came to 

this court and then to the Privy Council and up to that 

rime the Dominion had not been a party to the contro- 
versy at all. Of course it goes without saying that 
mine of the evidence which is on the present record 
before your lordships was before either the Chancellor 
or either of the appellate courts. There was not a 
word of the evidence which Mr. Justice Burbidge 
heard or which is before your lordships to-day with 
regard to the circumstances under which the treaty 
was negotiated. The whole question was: Did the 
treaty confer upon the Dominion such a title as was 
paramount to that of Ontario, and by reason of that 
paramount title was the license of the alleged trespas- 
ser a license which authorized him to do what he did 
aud which effectively answered the claim of the Pro- 
vince of Ontario for an injunction? 

Then what happened in the Privy Council is this 
and it is stated in the judgment. I will take the 

statement from the judgment. At pages 52 and 53 
Lord Watson says : “Although the present case relates 
exclusively to the right of the Government of Canada 
to dispose of the timber in question to the appellant 
company, yet its decision necessarily involves the de- 
termination of the larger question between that 
government and the Province of Ontario with respect 
to the legal consequences of the treaty of 1873. In 

these circumstances, Her Majesty, by the same order 
which gave the appellants leave to bring the judgment 
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io°3 0f the court below under the review of this Board, was 

PROVINCE OF pleased to direct that the Government of the Domin- 
' ion of Canada should be at liberty to intervene in this 

D<
CANADV°

F aPPea^> or t0 argue the same upon a special case, rais- 
  ing the legal question in dispute. The Dominion 

Government elected to take the first of these courses 
and their lordships have had the advantage of hearing 
from their counsel an able and exhaustive argument 
in support of their claim to that part of the ceded ter- 
ritory which lies within the provincial boundaries of 
Ontario.” They appeared upon that intervention ; they 
intervened in the St. Catharines Milling Company 
Case( 1) on that appeal and they argued that the St. 
Catharines Milling Company ought to succeed in that 
appeal ; that is, that the St. Catharines Milling Com- 
pany’s license gave a valid right to cut the timber as 
against any right on the part of Ontario. The whole 
question was argued there and that is the whole ques- 
tion raised upon that record, and in the result the 
order that was made simply dismissed the licensees’ 
appeal and no more. It made no declaration between 
the Dominion and the province. Your lordships have 
upon this record the formal judgment before you. 
All that the formal order of the Privy Council did was 
to dismiss the licenseholder's appeal. The whole thing 
done was to dismiss the appeal. 

DUFF J.—Is there anything to shew, Mr. Shepley, 
that this statement of Lord Watson’s was the result of 
any concession or confession made on behalf of the 
province? 

Mr. Shepley: We thought we had here a copy of the 
shorthand notes of the argument; unfortunately we 
have not, but it can be found and given to your lord- 

(1) 14 App. Cas. 4G. 
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ships, or a reference to the sessional papers in which j-1903 

it will be found. I can tell your lordships from recol- PROVINCE OF 

lection—because of course we studied that matter very v 

carefully—from time to time spasmodic attempts dur-D°ç“**°*0F 

ing the argument were made to introduce that discus-   
siou and, in the St. Catharines Milling Co. Case( 1), 
invariably the court said, “We have nothing to do with 
ihat. that does not arise in this appeal; it has not to do 
with any question as to whether or not Ontario ought 
m bear any portion of the burden.'' That was during 
the argument. Then to say, my lords, in these circum- 
stances. that the Privy Council has gone out of its way, 
without any evidence before it whatever and in a case 
where the question was not raised, to determine our 
rights, rights between the Dominion and the province, 
was going much farther than it was possible to go. 
No doubt that dictum is the foundation of this litiga- 
tiuu and your lordships will find, I think, that the 
right of the Dominion in this statement of claim is in 
the words of the dictum. We say it cannot be binding 
between the parties in this controversy; that was nota 
controversy between the Dominion and the province 
and there was no estoppel. 

DAVIES J.—What was the controversy? There 
must have been some or they would not have been 
allowed to intervene. 

.1//•. Sheplry: Whether or not the right of Ontario 
against the lieenseholder should be sustained. There 
was nothing before the Privy Council to indicate the 
circumstances under which the Dominion Government 
had extinguished the title, whether it had done that 
for the benefit of Ontario or for reasons such as are 
shewn to your lordships to-day. They could not have 

( I ) 14 App. Cas. 40. 
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known whether Ontario acquiesced or was consulted 
or not. 

My learned friends have found a good deal of 
comfort in the civil law, the law of negotiorum gcstor, 
but that is not our law. Apart from that, there 
was no mandate, no commission from Ontario to the 
Dominion to go and extinguish this title on behalf of 
Ontario and no ratification. 

DUFF J.—Except such mandate as the “British 
North America Act” would give the Dominion. 
Though that is going back to the same thing. 

Ur. Sheplcy: Yes, my lord, perhaps that is coming 
back to the same point again. I have tried to skew 
how any mandate from the “British North America 
Act” can only be construed as a mandate to deal with 
the lands of Ontario with the concurrence of Ontario. 
You cannot go adversely to Ontario and deal with 
Ontario’s rights. What Mr. Justice Burbidge says 
with regard to that statement, at page 496, is—and I 
find it very difficult to understand exactly what he 
means by it—“So far as the questions in this case 
relate to the extent to which the province is liable 
to contribute to the expenses incurred by the Crown in 
fulfilment of the obligations created by the treaty this 
case, no doubt, differs materially from the St. Catha- 
rines Milling and Lumber Company’s Case”( 1). That 
is what we say. We say the two cases raise entirely 
different issues. Then he goes on to say: “But with 
respect to the principal question at issue, namely, 
whether the province is liable to contribute anything, 
this case presents, I think, no new fact or aspect.” I 
confess I am utterly unable to understand that. First 
he says that to the extent to which the province is 

( 1 ) 14 App. Cas. 40. 
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iable to contribute there is a new case, but with 
n >pect to the question of whether it is . liable PROVINCE OF 

M contribute anything there is no new factor. I 
-! ouhl have thought that neither of these issues wasD°p”“^0F 

!>i fore the Privy Council. Then he says: “The pro-   
\ inee’s main defence here is that it was not a party to 
• in- treaty.” That is not our main defence. Your lord- 
-iiips have heard elaborated, at perhaps too great 

ngth. what we think our defences are, but your lord- 
ships have not, 1 am sure, got the idea that our main 
.I.-fence is that we were not a party to the treaty. That 
> one of our comments upon the situation, of course. 

Then he says: “By the order which gave the 
.■pedants leave to bring the judgment of that court 

■ MI 1er review, Her Majesty was pleased to direct 
hat the Government of the Dominion should be at 

••rty to intervene in the appeal or to argue the 
- me upon a special case, raising the legal question in 
•li'pute. The Dominion Government elected to take 
iiic first of these courses, with the result that between 
’ Ce Dominion and the province there was no formal • 
judgment on the questions at issue between them.” 
A ell, the question at issue between them was the ques- 
■ ion at issue between the province and the license- 
holder. There was no other question. You could not 
••xtend the record by mere intervention on the license- 
holder’s appeal. The record could not be expanded 
by the intervention of the Dominion. Then he says 
further : “In the St. Catharines Milling and Lumber 
'ornpang's Case(l) the Province of Ontario stood in 
! lie position of a plaintiff ; and as between the province 
and the Dominion the views of their lordships as to 
the province’s liability to indemnify the Dominion 

3 
(1) 14 App. Cas. 46. 
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1908 may, I think, with fairness, be taken as a part or con- 
clition of the judgment of the province, although such 

®. views found no place in the formal judgment pro- 
D°CANADL°F nounced.” That again I am unable to understand. 

The judgment was a judgment dismissing the license- 
holder’s appeal. I do not know whether Mr. Justice 
Burbidge means that they would have allowed the 
appeal if they had not imposed this condition upon 
Ontario. There is no indication of any such view in 
anything that I have been able to find in the record. 

One other question I propose to trouble your lord- 
ships with and that is the question which has already 
been quite fully covered, perhaps, by my learned friend 
Mr. Ritchie, namely, whether or not upon the hypothe- 
sis of this judgment it was essential that the relative 
part played by the various considerations moving the 
Dominion to this treaty should have been played. In 
other words, in 1873, that all the elements entering 
into the negotiation of the treaty, which Mr. Justice 
Burbidge speaks of, the obligation imposed by the 
“British North America Act,” the obligation imposed 
by the Hudson Bay Company’s surrender, the obliga- 
tion imposed by the terms made with British Columbia 
when British Columbia came into the Union and the 
surrender of the title to this barren piece of territory 
as it was supposed to be, that these considerations 
upon the theory of this judgment entered into the 
treaty. Then why is the Dominion to recover against 
Ontario any more than a measured proportion hav- 
ing regard to the respective values of these differ- 
ent considerations? Mr. Justice Burbidge acceded to 
that in the principal judgment; he said it was difficult 
of ascertainment, but further evidence might be 
given. Further evidence was given, but not upon that 
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|,.iiiir. The thing is incapable of measurement, that is 1908 

u hv. The Dominion made no attempt to produce any PROVINCE OF 
ONTARIO 

evidence upon that subject. We venture to think that v. 
ii is inherently incapable of measurement; that youD°c“£^OF 

. junot say at this time—that indeed at any time you 
(•(Mild not have said—this great project the trans-con- 
i i cental road, the Canadian Pacific Railway Company, 
i!iis great territory, Rupert’s Land, that we want to 

up and want a road to, the pacification of the 
Indians, the acquisition of the title to the few barren 
i-Mi ks that they have got here, you cannot put those 
iMgether, you never could have put them together and 
slid, so much for this and so much for that and so 
much for the other. The thing is unthinkable, that 

'.vim can sit down and make a sum in arithmetic of 
I-impositions such as these. If that is so, how can the 
Dominion hope to recover anything here? 

DAVIES J.—Does the extinguishment of the Indian 
title depend at all upon the value of the land? I sup- 
pose there would be some evidence of general dealing. 

Mr. Shepley: That is a point that I had almost 
overlooked. It is said by Mr. Justice Burbidge that 
we know pretty generally what other treaties have 
cost; but we do not know what was the value of the 
lands those treaties covered, nor do we know the value 
of the lands covered by this treaty. You cannot com- 
pare the price paid for a farm in a county away north 
with the value of a farm situated along the River St. 
Lawrence. You must have some evidence. Supposing 
the fact to be—I do not say it is at all, but it is fair to 
test the question that way—that the whole of the 
30.000 square miles of land which Ontario got the 
Indian title extinguished in, supposing the whole 
value of that was nothing whatever, that it was all 
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1908 rocks like the north shore of Lake Superior -without 

PROVINCE OF any valuable mineral, this judgment must have pro- 
' ceeded upon precisely the same principle and Ontario 

D
°CANIDA°

F -wouW have had to pay for land which she never would 
  have opened up for settlement ; she would have had to 

pay because the Dominion extinguished this title not 
for the purpose of getting the land at all, but for the 
purpose of the construction of these great national 
works. 

Neivcombe E.C. opens for the respondent. After 
referring to the material parts of the treaty and to the 
conventional boundary agreement the learned counsel 
combats the argument that the land surrendered 
was of no value, contending that the grounds on which 
it was based were not sufficient and then proceeds as 
follows. 

Before going further with the question in differ- 
ence here, let us consider what was the state of the 
title at Confederation and what sort of an asset did 
the Indians have in this territory. That has been pretty 
clearly defined by the numerous cases which have 
been before the courts and before the Judicial Com- 
mittee, I think. The judgment of Chief Justice Strong 
in the St. Catharines Milling Co. Case( 1), which was a 
dissenting judgment, is nevertheless a very instructive 
judgment with regard to the nature of the Indian title, 
and it is the judgment, of all the judgments which were 
pronounced in the St. Catharines Milling Co. Case, 
which came nearest to accord with that of the Judicial 
Committee. I mean to say, he took the view that the 
title was in the Dominion but, so far as considerations 
of Indian title, the quality of the Indian title, the 

(1) 13 Can. S.C.R. 577. 
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nature of the Indian reserves and considerations of 
that sort are concerned, which are mote or less mater- 
ial here, the view of the learned Chief Justice coin- 
cided entirely with that later expressed by Lord Wat- 
son in appeal. 

Now it seems to have been supposed in the Ontario 
courts that the Indian title was nothing except such as 
might be recognized as a matter of grace ; that they 
had no legal right; that they might be recognized or 
nor. as the authorities determined. Rut that is not the 
■ ase. as shewn by Chief Justice Strong. His judg- 
ment is a long one and I do not propose to refer to it at 
length. 

Now, in the judgment in the NY. Catharines Milling 
Cased), at pages 3S to GO, it is said: “The 

i 'town has all along had a present proprietory 
■ •'late in the land, upon which the Indian title was a 
more burden. The ceded territory was at the time of 
ilie Union land vested in the Crown, subject to an 
interest other than that of the province in the same 
within the meaning of section 109, and must now be- 
long to Ontario in terms of that clause unless its rights 
have been taken away by some provision of the Act of 
1SG7 other than those already noticed." That is to say 
at Confederation this territory, in so far as it ulti- 
mately turned out to be within the boundaries of On- 
tario, was by force of the “Confederation Act” vested 
in Ontario subject to an interest other than that of 
Ontario therein. That is the Indian interest. Now 
that is further explained in Attorney-General of Can- 
a>la v. Attorney-General of Ontario(2), known as the 
Robinson Treaties Case, and there Lord Watson 
said, at pages 210 to 211, that the expression in sec- 
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(1) 14 App. Cas. 48. (2) [1897] A.C. 199. 
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tion 109, “an interest other than that of the pro- 
vince in the same appeared to their lordships to de- 
note some kind of right or interest in a third party 
independent of and capable of being vindicated in 
competition with the beneficial interest of the pro- 
vince.” Therefore, previous to this surrender, from 
the time of Confederation down to the time of the sur- 
render the Indians had an interest in the land other 
than that of the province and an interest capable of 
being vindicated in competition with the beneficial 
interest of the province. So that, my lords, they had 
a title, as I submit, of occupation and possession; a 
title which made it legally impossible for the province 
to administer the lands, to make grants and adminis- 
ter the lands in the way in which they have adminis- 
tered them since the surrender was made. 

Your lordships will see, too, by the proclamation 
of 17G3, which is the evidence of the Indian title here, 
that the Government was prohibited from dealing 
with these lands, from making grants, or doing any- 
thing with them pending the cession of the Indian 
title. The proclamation declares that “no governor or 
commander-in-chief of any of the new colonies of 
Quebec, East Florida or West Florida do presume on 
any pretence to grant warrants of survey or pass any 
patents for lands beyond the boundaries of their re- 
spective governments, or until our further pleasure is 
known, upon lands which, not having been ceded or 
purchased as aforesaid are reserved to the Indians or 
any of them. It is further declared to be our royal 
will to reserve under our sovereignty and protection 
all the lands not included within the limits of our said 
three governments or within the limits of the lands 
granted to the Hudson Bay Company.” Therefore I 

I 
I 
I 
I 
I 
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submit that the Indians had title inconsistent with the ^2? 
l ight of Ontario to do any of the things with this land I*lt°^c^Tn

og 

which she immediately proceeded to do after this v. 
DOMINION OF 

treaty was made. CANADA. 

Counsel then quotes at length from the speech of 
the Lieutenant-Governor on opening the legislature of 
Ontario, in January, 1874, in which he speaks of the 
boundary question and refers to these lands as “the 
important territory in dispute,” and to a report from 
Mr. Laird to the governor in council dated June 2nd, 
1874. quoting from it as follows: 

“That as the Indian title of a considerable part of 
the territory in dispute had not then been extin- 
guished, it was thought desirable to postpone the nego- 
tiations for a conventional arrangement, under which 
the territory might be opened for sale or settlement, 
until a treaty was concluded with the Indians.” 

That is very strong evidence, my lords, as to what 
was taking place. The project was the settlement and 
administration of this territory. There was the 
mineral wealth, the timber and the settlers going in 
and contention and strife to be avoided, and there was 
the question of the boundary to be settled. Negotia- 
tions had been begun and then, according to this re- 
port, by mutual consent between Ontario and the 
Dominion it had been conceded as expedient that those 
negotiations should be postponed pending the sur- 
render of the Indian title, which, of course, the Domin- 
ion undertook to bring about as speedily as possible. 

Then he says: “That barrier being now removed, 
the undersigned has the honour to recommend that as 
some considerable time must yet elapse before the 
boundaries of Ontario can be finally adjusted, it is 
desirable in the meantime to agree upon conventional 
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boundaries, otherwise the development of that import- 
FHOTINCE OF ant portion of Canada lying between Lake Superior 

ONTABIO 
t. and Lake of the Woods will be seriously retarded, as 

D
°CASADV°

F aPPlicati°ns to take UP lands in that section are being 
  constantly made, and the inability to obtain recogni- 

tion of claims from either the Government at Ottawa 
or Toronto is impeding the settlement of the country.’’ 

Then there is a recommendation of the appoint- 
ment of Commissioners and this report is communi- 
cated to Ontario under order in council printed on 
the following page and then there is a memorandum 
of supplementary agreement, the conventional agree- 
ment, where it is mentioned that Ontario acted on the 
suggestion of the Privy Council by appointing a Com- 
missioner. They acted on the suggestion set out in 
this report of Mr. Laird. There is no question by 
Ontario that that does not represent the state of the 
facts as they existed. 

There can be no doubt, it seems to me, that this 
project was mainly in aid of the seulement of the 
country. What sort of a position would it have 
been in? My learned friend says : “Oh, they wanted 
to build a railway through there; they wanted to 
build a railway and they might just as well take 

a release of the whole thing.” Suppose they had stipu- 
lated with the Indians, as they might have stipulated 
with them, to get the surrender of the right of way of 
the Canadian Pacific Railway and gone through there 
with that and left the whole thing. How much less, I 
would like to know, would Ontario have had to pay if 
she waited and got a surrender from the Indians after- 
wards, after the settlers began to come in and the 
railway to go through there? 

Then, after referring to a letter from the Under 

.. 1 
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Sioretary of State to the Lieutenant-Governor of On- 1908 

i.-trio. dared July lôth, 1S74, respecting the selection PB
£”£^IO

OF 

J Indian reserves under the treaty and asking for a v. 

schedule or plan of the mineral lands in the territory D°C^ADA.
01 

surrendered and the reply thereto on July 31st enclos- 
iitg such plan he proceeds: 

Now we pass from that to the statutory agreement, 
'•> the Dominion statute of which the agreement is a 
"••hodule. The statute I do not think is set out in the 
case, but the agreement is. The Dominion statute 
simply contained one section, that it shall be lawful 
’••r the Governor in Council, if he shall see fit, to enter 
inro an agreement with the Government of Ontario, 
according to the schedule to this Act, and such agree- 
ment when entered into and every matter and thing 
' herein shall be as binding on the Dominion of Canada 
as if set forth by statute. The Ontario Act I have not 
got. but presumably it is to the same affect. 

Now this agreement is with respect to what we call 
the special reserves. Your lordships are aware that 
under the treaty by the first provision, the first coven- 
ant on behalf of the Crown, the Crown was to lay aside 
reserves for farming lands, due respect being had to 
lands at present cultivated by the Indians. “Also to 
lay aside and reserve for the benefit of the said In- 
dians, to be administered and dealt with for them by 
Her Majesty’s Government of the Dominion of Can- 
ada, in such a manner as shall seem best, other re- 
serves of land in the said territory hereby ceded, which 
said reserves shall be selected and set aside where it 
shall be deemed most convenient and advantageous for 
each band of Indians.” Then the Dominion pro- 
ceeded to lay aside these reserves. You see the effect 
of the treaty or surrender as ultimately held by the 
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Judicial Committee, was to vest the whole title in 
Ontario. The Indians did not reserve or except their 
special reserves; they surrendered their original In- 
dian title, the title which existed under the proclama- 
tion; they surrendered the whole thing to the Crown 
and it enured to the benefit of Ontario. Therefore 
Ontario held the whole freed from their interests. The 
Indians reserved nothing, but they took a covenant 
from the Crown that the Dominion would give them 
special reserves. The Dominion did so without any 
special acquiescence by Ontario. I have shewn your 
lordships that there was some reference to the subject 
because they did not want to give them the mineral 
lands, but without Ontario becoming bound the Domin- 
ion laid aside these reserves, and then questions arose, 
Ontario claiming that we had set them aside out of 
their Crown lands in which the Indians had no inter- 
est, we had taken their Crown lands and made reserves 
of them. They said we had no right to do that. That 
was ultimately conceded, but the Indians had been put 
on these reserves and were occupying them in fact, 
and the situation had been dealt with and it was dealt 
with by this agreement. Now this agreement recites 
the treaty. “Whereas by articles of a treaty made on 
the 3rd of October, 1S73, between Her Most Gracious 
Majesty the Queen, by Her Commissioners, the Hon- 
ourable Alexander Morris, Lieutenant-Governor of 
Manitoba and the North-West Territories,” and so on, 
“the Ojibeway Indians, inhabitants of the country 
within the limits thereinafter defined and described 
by their chiefs chosen and named as thereinafter men- 
tioned, of the other part, which said treaty is usually 
known as the North-West Angle Treaty No. 3, the Sal- 
teaux tribe of the Ojibeway Indians and all other 
Indians inhabiting the country therein defined and 

% 
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described surrendered to Her Majesty all their rights, 
titles and privileges whatsoever to the lands therein 
defined and described on certain terms and considera- 
tions therein mentioned.” Now that was the recital 
i hoy made of it in 1S94, and it is a correct recital. It 
states the effect of the treaty precisely, in a solemn 
agreement ratified by the statutes of both Govern- 
ments; and it says what is apparent on the face of the 
instrument, that they did surrender these to Her 
Majesty on certain terms and considerations therein 
mentioned. That is, they gave up their title to the 
Crown and the Crown in consideration of that gave 
il.oin certain covenants, and I am going to refer to 
t lmt again. One of those covenants is as much a con- 
sideration for this transfer as another. There is no 
method of separating them. Then it goes on with 
further recitals and the last one is: “Whereas it is 
deemed desirable for the Dominion of Canada and the 
Province of Ontario to come to a friendly and just 
understanding in respect of the said matters, and the 

< îovernor-General of Canada in Council and the 
Lieutenant-Governor of Ontario in Council have given 
authority for the execution on their behalf respec- 
tively, pursuant to the said statutes of an agreement 
in terms of these presents.” It is therefore agreed as 
follows : “With respect to the tracts to be from time to 
rime taken up for settlement, mining, lumbering, or 
other purposes, and to the regulations required in that 
behalf, as in the said treaty mentioned, it is hereby 
conceded and declared that, as the Crown lands in the 
surrendered tract have been decided to belong to the 
Province of Ontario or to Her Majesty in right of the 
said province, the rights of hunting and fishing by the 
Indians throughout the tract surrendered, not includ- 
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PEOVINCE or tinue with reference to any tracts which have been, or 
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v. from time to time may be required or taken up for 
BSI0f settlement, mining, lumbering or other purposes by 

the Government of Ontario or persons duly authorized 
by the said Government of Ontario ; and that the con- 
currence of the Province of Ontario is required in the 
selection of the said reserves.” 

There Ontario is saying that inasmuch as this 
treaty has been made, these lands have become provin- 
cial Crown lauds and the Indian rights have been 
extinguished. 

Now, by lords, there is the other agreement made 
with regard to these reserves. Thar is the agreement 
between Mr. Blake and myself made in London. 
“Agreement between counsel on behalf of the Domin- 
ion and Ontario, intervening parties upon the appeal 
to the Judicial Committee of the Privy Council in 
Ontario Mining Co. v. Seybold et alA 1). 

“As to all treaty Indian reserves in Ontario (in- 
cluding those in the territory covered by the North- 
West Angle Treaty) which are or shall be duly estab- 
lished pursuant to the statutory agreement of 1894, 
and which have been or shall be duly surrendered by 
the Indians, to sell or lease for their benefit, Ontario 
agrees to confirm the titles heretofore made by the 
Dominion and that the Dominion shall have full power 
and authority to sell or lease and convey title in fee 
simple or for any less estate. 

“The Dominion agrees to hold the proceeds of such 
lands when or so far as they have been converted into 
money upon the extinction of the Indian interest 

(1) [1903] A.C. 73. 
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lin-rein subject to such rights of Ontario thereto as 
; MV exist bT law. . PROVINCE OF 

• • ONTARIO 

“As to the reserves in the territory covered by the v. 
* DOMINION OF 

North-West Angle Treaty which may be duly estab- CANADA. 

ii.-hed as aforesaid, Ontario agrees that the precious 
metals shall be considered to form part of the reserves, 
an11 may be disposed of by the Dominion for the benefit 
..f rhe Indians to the same extent and subject to the 
-Mine undertaking as to the proceeds as heretofore 

creed with regard to the lands in such reserves. 

“The question as to whether other reserves in 
niiiario include the precious metals to depend upon 
dm instruments and circumstances and law affecting 
■ ;u h case respectively. 

“Nothing is hereby conceded by either party with 
dinl to the constitutional or legal rights of the 

i mminion or Ontario, as to the sale or title to Indian 
;-i-serves or precious metals, or as to any of the con- 
;■ :it ions submitted by the cases of either Government 
in-rein, but it is intended that as a matter of policy 
and convenience the reserves may be administered as 
in-ivinbefore agreed.” 

This agreement was made and acted upon and it 
-•I tied the differences existing between Ontario and 
; In- Dominion in that case, so that while it was argued 
by the parties it was not argued by the Dominion. 

DLTF J.—I see that presents a point that did not 
■••.-cur to me before. You put it, but I did not appre- 
ciate it. The making of these reserves under the treaty 
involved giving the Indians an interest in the land 
which even after the St. Catharines Milling Co. Case 
i 1 i might have been contended at all events to be a 

(1) 14 App. Cas. 46. 
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greater interest than they had before the treaty, than 
the original interest. 

Mr. Ncwcombe: Yes, my lord. 

DUFF J.—And that would necessarily involve 
Ontario? 

Mr. Neiccombe: Yes. I may be in conflict with 
some decisions, but not in conflict with any decision of 
the Judicial Committee—doubtless in conflict with 
the Chancellor of Ontario, at all events—but I submit 
that with regard to those special reserves which are 
set aside for the Indians uniformly upon the surrender 
of their original title in the large areas over which 
they claimed it, in those special reserves which are 
set aside, the Indians acquire a larger interest, a dif- 
ferent interest from the interest which can be con- 
veyed by surrender to the Crown for sale. 

DUFF J.—That is a disputed point. 
Mr. Neiccombe: I admit it is a disputed point, but 

the reasons in favour of that proposition appeal very 
clear to me. What happened in the Seybold Case was 
this: One of these special reserves, “3SB” which had 
been laid off for the Indians by the Dominion without 
any reference to Ontario and out of the Ontario Crown 
lands, was found to contain mineral and it was deemed 
desirable that it should be sold and converted into 
money so that the Indians might have greater enjoy- 
ment of their property. It was surrendered under the 
terms of the “Indian Act” to the Dominion and sold to 
this mining company who thereupon took up the min- 
ing, and Ontario made a grant, I think, of the same 
property. The question arose as to whether the On- 
tario patent was to prevail or whether the Dominion 
patent was to prevail. It was held or assumed that 
this was a good reserve. It was assumed by the courts 

» 
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bi'low, at all events by the Chancellor, and I think by ^5 
this court too; it was not decided that it was aPB°'nNCE 0F 

’ ' ONTARIO 
good reserve, but it was disposed of on the assumption v. 
that it was a good reserve. And it was said that when D°CANJSA.0F 

rlie Indians surrendered that to the Dominion for sale 
that a patent could only be made by Ontario and there- 
fore the Dominion patent was no good, and the 
Ontario patent was good. Of course that was a seri- 
ous question and upon that and upon the denial of 
Ontario that the Indians were to have the metal in 
these properties the Dominion intervened and pro- 
posed to argue that question in the Judicial Com- 
mittee, but the settlement was made and the Com- 
mittee decided what, of course, was the turning point 
of the case, that there was no reserve there, that 
Ontario had to acquiesce in the reserve, that the re- 
serve never was laid off, and the point upon which the 
Chancellor had decided the case had never arisen. 

Now, in dealing with this case and what I have to 
say in the following part of my argument, it must not 
be forgotten that it is not like an ordinary case be- 
tween individuals. There is only one Crown and really 
only oue party to the case; while we speak of Ontario 
and Quebec and the Dominion and so on, they are not 
separate and independent governments like the govern- 
ments of the United States. 

Each represents the same Crown in respect of 
separate departments of the same government. As 
illustrating that to some extent I want to refer to a 
case, Williams v. Howarth(l). That was a case where 
the Government of New South Wales, I think it was, 
sent a force of soldiers to the war in South Africa, and 
they had contracted with these soldiers to pay them 

(1) [1905] A.C. 551. 
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certain rates per day during the period of their en- 
listment. When these men reached South Africa they 
fell under Imperial command and Imperial regula- 
tions and they got certain allowances, certain pay 
from the Imperial Government for their services there. 
I do not remember what the amounts were, but we 
will suppose that the Government of New South Wales 
was to pay them ten shillings a day and they got four 
shillings from the Imperial Government. They went 
back, having served out the enlistment and one of 
these men brought his action claiming his ten shillings 
a day. They said, you have received four shillings 
a day from the Imperial Government and we only owe 
you six, and that was the question before the court. 
The courts in the colony held that rhere were two 
separate transactions altogether, that the Government 
of New South Wales had contracted with this man to 
pay him so much. But when it went to the Judicial 
Committee, the Committee held that this was all a 
transaction on behalf of the Crown, that there was 
one Crown, not a Crown for New South Wales and 
another for the Empire and that the man was entitled 
to what he had contracted for with the Crown, and he 
had got so much and he was entitled to the balance. 
The decision, doubtless, would have been different if 
it had been the case of an allied power, if it had been 
some foreign government. But here was a matter of 
the same Crown. 

That illustrates the point that I make as to the 
indivisibility of the Crown. In these circumstances 
the Dominion claims that Ontario, who received the 
benefit of the treaty, shall assume and discharge the 
burdens of the treaty and this seems to be, I submit, a 
proposition founded in common honesty and justice. 
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Hut we do not have to rely ou that solely because the 
i i-'ht has beeu affirmed both in the Judicial Committee PROVINCE OF 

O.NTAKIO 
xad iu this court. I remember in arguing this case v. 
below I quoted an observation from a very eminentD°CAKIDA
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judge that seems to me to apply to this case better 
ilian it does to most cases, perhaps. ‘ He said that the 
business of a judge was to find a legal reason con- 
sistent with the conclusions of common sense. If your 

■ u-dships approach this case with the idea of finding a 
legal reason which will give effect to the common 
- use idea, to the view which would ordinarily be 
:uken by the man in the street, 1 do not think there 
v. i mid be any difficulty about the result to which your 
i'Uilships would come; because there was this very 
. editable territory with an encumbrance upon it which 
-muds in the way of Ontario’s enjoyment, removed at 
; nu expense of the Dominion by the payment of a com- 
paratively very reasonable amount, Ontario entering 
in and taking the benefit and denying the obligation to 
make compensation. 

Now let me refer to the words of Lord Watson 

in the St. Catharines Milling Co. Cuse(l). ‘‘Seeing 
iliar the benefit of the surrender accrues to her, 
• nuario must, of course, relieve the Crown and the 
Dominion of all obligations involving the payment of 
money which were undertaken by Her Majesty, and 
which are said to have been in part fulfilled by the 
Dominion Government." 

CriuouARi) J.—Is that a dictum? 
Mr. Xeiccombe: Xo, my lord, we.say not. 
IniXGTOX J.—How do you shew that it is not? 
Mr. Xeimombe: Will your lordship allow me to 

MIT to the judgment of this court upon that point in 

4 
(1) 14 App. Cas. 111. 
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the Robinson T irai y Case (1). Thar was the ease 
PROVINCE OF 0f a treaty made iu 1850, a ease of a treaty very 

ONTARIO 
v. much the same as this, made between the Indians and 

U
°CANADA.

OF the old Province of Canada, whereby the Indians sur- 
rendered a territory situate wholly in the Province of 
Ontario.and there were annuities and continuing bene- 
fits to the Indians under that treaty which had to be 
discharged after Confederation. The Dominion be- 
came pledged to do that by reason of the “British 
North America Act.” This was an obligation of the 
old Province of Canada which was cast upon the 
Dominion, but inasmuch as these payments consti- 
tuted part of the excess debt over the amount limited 
bt' the “British North America Act,” there was an 
express statutory obligation by Ontario and Quebec 
jointly to indemnify the Dominion. Now in this case 
the Dominion based its claim upon the *87. Catharines 
MilUny Co. Case(2), that is this very judgment of 
Lord Watson wherein he said, “seeing that Ontario re- 
ceives the benefit she must bear the burden.” The Do- 
minion said that seeing Ontario got the benefit of the 
Bobinson Treaty made iu 1850, because the whole 
property fell to her afterwards at the division, at 
Confederation, she got the territory discharged 
from the Indian claim, and seeing that, that property 
fell to Ontario she must bear the burden and, 
therefore, the Dominiou was entitled to indemnity 
solely from Ontario and the claim was made 
against Ontario. The arbitrators held that On- 
tario was responsible. That was revex*sed in this 
court and the Privy Council upheld this court. 
Because of no reason other than the “British North 
America Act” had come in iu the meantime and con- 

(1) 25 Can. S.C.R. 434. (2) 14 App. Cas. 40. 
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vei n'll this into a statutory obligation, it bail put this 
, .Mi nation upou the new government of the Dominion PROVINCE OF 

ONTARIO 
;iml it provided that Ontario and Quebec, conjointly, 

■diotihl indemnify; therefore the proceeding had to beD°c^^ 0F 

taken against Ontario and Quebec who, of course, had 
to indemnify conjointly, although Quebec, as far as 
ih it individual transaction was concerned, had no 
benefit whatever from the surrender. That was the 
art ion and it was argued in this court upon the auth- 
ority of the St. Catharines Milting Co. Caseyl). 

la tin* judgment of the court Chief Justice, Sir 
Henry Strong, says: “An argument against the 
I'rovim-e of Ontario is attempted to be deduced 
from the decision of the Privy Council in the 
ase of the St. Catharines Milling Company v. 

Tin (jurenil'). In that case there was an Indian 
Mirreiider to the Crown, represented by the Do- 
minion Government, made in 1S73, subsequent to 
i 'onfederation. The Privy Council held that this sur- 
render enured to the benefit of the Province of On- 
tario. and so holding it also decided that Ontario was 
hound to pay the consideration for which the Indians 
reded their rights in the lands. I see no analogy be- 
tween that case and the present. In the case before us 
no one doubts that the Province of Canada, which 
acquired the lands, was originally bound to pay the 
consideration. In the case before the Privy Council 
the question was, as it were, between two departments 
"f the government of the Crown and the most obvious 
principles of justice required that the government 
which got the lands should pay for them. Here the 
lands were originally acquired by tbe Province of Can- 
ada. which was to pay for them, and the present ques- 

4'., 

(1) 14 App. Cas. 4G. 
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190S tion only arises on a severance of that government 
PROVINCE OF into two separate provinces and a consequential parti- 

" t\ tion of its assets and liabilities.” In the case before the 
D

°CALNADA °F Council the words are, “as between two depart- 
  ments of the goveimment of the Crown” and “the most 

obvious principles of justice require.” Now, my lords, 
there is no place here for the attthorities which my 
learned friend quotes, that you cannot recover a pay- 
ment made on behalf of a man unless it is made by his 
request. That is a general principle of the common 
law. The principle of the civil law is the other way. 
You can recover if a man gets a benefit. As between 
individuals you may say there are certainly exceptions 
in the common law to which I am going to refer. But 
you may say the general rule is to that effect and the 
general rule of the civil law is the other way. But 
here you have got a question between two departments 
of the same government and it is a question to be 
worked out according to the justice of the case. 

Is this case going to be decided differently from 
what it would have been if the area had been in Que- 
bec? Take the case of a restrictive building covenant 
and the division of the property afterwards, the one 
man getting a release. There is, perhaps, not so much 
difference, except in measuring the value of it. This 
question I submit is really one under the “British 
North America Act.” 

What we are doing here is to determine a contro- 
• versv. Section 140 of the “Exchequer Court Act” 

founds the jurisdiction of this court. A statute passed 
by each giving the jurisdiction. 

IDINGTOX J.—On what ground are we to proceed 
under that Act? ■ 

Mr. Xeiccombe: You are to proceed, my lord, to 

„
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_ v.- i-itVct to the principle that has been laid down 

...•ivtofore by the Committee and bv this court; to 

ave regard to the “British North America Act” and 
(.'institutional situation and the fact that there are 

.1 departments of the same government, with a eon- 
: roversy and you are to try to determine that contro- 
. eisy according to justice. 
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That being su the release or surrender having been 

■ -..light about by the act of the Indians, concurred in 
ml authorized by the Dominion, as it must have been, 
■.d upon considerations involving the payment of 
nijey which the Dominion undertook to execute, the 

iuls were relieved of the Indian title for the benefit 

f tin* province, as the Judicial Committee has deter- 
: ued. 

The liability of the province may rest upon either 
■ c- nr other of two views and I will put them both to 

■nr lordships. That is, it may rest upon some other 
■ nvs, some of the views which have been discussed, 

>>r it may rest upon the view which the learned judge 
lias taken, although I am not going to argue that; I 

wave that with your lordships as to how far it may 
commend itself to your lordships' judgment. But this 
nvaty I submit, may have operated to vest the title in 

< 'utario and impose an obligation upon Ontario by 

virtue of the constitutional agency of the Dominion, 
in view of the peculiar circumstances of the case. 

Either that or, the Dominion not being an agent in 
any sense, it made a contract which could only operate 

fur the benefit of the province. And this contract 
being only capable of operation for the benefit of the 

province, became operative when the province came in 
and took the benefit of it, and, therefore, as a direct 

party became subject to the burden. Now these are 
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the two views on either one of which the obligation 
I’RovixcE or mav rest. j -win deal with the first situation first. 

0-VTABIO 

«?. Now, I submit that there is no constitutional 

°CANADA°F anomaly or impropriety or anything which might not 
be fairly expected as the result of the perusal of a con- 
stitutional measure like the ‘•British North America 
Act,” in supposing that whether Ontario was a party 
to the surrender or not and irrespective of the measure 
of benefit, whatever that might be, derived by Ontario 
in the discharge of these lands from the Indian title, 
the payment of the consideration for the sur- 
render should fall upon Ontario as the depart- 
ment of the King's Government in aid of whose 
title the surrender had been made. That is a no 

•more extraordinary result I submit than that which 
took place in the case of 1 Villiumx v. Hoicarth (11, 

about the soldier. What is the nature of the trust 
or interest other than that of the province in tlie.se 
lands arising out of the Indian title? The interest is 
in the Indians and (he control and management of tlm 
lands and property is with the Superintendent-General 
of Indian affairs. That is, it is with the Dominion 
Government. The first legislation after Confederation 
with relation to Indians is. the Act providing for the 
organization of the Department of State. 31 Viet. cli. 
42, sec. 5. Section 5 says that the Secretary of State 
shall be the Superintendent-General of Indian Affairs 
and as such have the control and management of the 
lands and property of the Indians in Canada. Then 
by section 8 of the same Act it is provided that no re- 
lease or surrender of lauds reserved for the use of the 
Indians shall be binding except assented to by the 
chiefs in the preseuce of the Secretary of State or a 

(1) [1905] A.C. 551. 
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i.hirer authorized by the government and who must 
iH• accepted by the government. Now there can be D°C”^D* °
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in. doubt as to the legislative authority of the Domin-   
i.*u to pass these Acts, they being given the exclusive 
legislative authority over these lands which are re- 
*».*i*ved for Indians. That is, lands reserved for In- 
dians within the meaning of that expression as used 
a the “British North America Act,” as determined 
o the Judicial Committee in the St. Cathariin's Cose 
ilt. That had been a matter of debate. It was held 
otherwise by all the courts here, before that was 
diMt-rmiucd. So that was the legislative position. 
Then section 10 of the same Act provided that no re- 
Case or surrender of any such lands to any party 
oilier than the Crown shall be valid. That was in 31 
\'iet. Then in 1873 the Act was passed, assented to 
..a tiie 3rd of May, 1873, establishing the Department 
of the Interior. Chapter 4, section 3, provides that 
iht* Minister of the Interior shall be the Superintend- 
'•m-Geueral of Indian Affairs and shall, as such, have 
the control and management of the lands and pro- 
perty of the Indians in Canada. The general purpose 
of that Act so far as the Indians were concerned was 
to transfer the administration from the State Depart- 
ment to the Interior Department. That was the legis- 
lation as if stood at the time this treaty was made 
and, of course, the whole thing is continued in the 
"Indian Act” at present. The present statute is 
chapter SI, E.S.C. 190G. Therefore in view of that 
legislation I say it was not competent to Ontario to 
make a treaty with the Indians or to obtain any trims- 

( 1 ) 14 App. Ca«. 4<>. 
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fer or surrender from the Indians. Neither has the 
PsovrxcE oi Provincial Government the right to require the 

OXTAKIO . 
ii. Dominion upon any terms to obtain a surrender or 

*“0F refrain from obtaining a surrender. The whole ad- 
  ministration is exclusively in the hands of the 

Dominion Government. 

Now, is it not possible to provide by the use of the 
legislative power that the Indians shall enjoy in some 
other form the interest which they have in their lands 
and can it not be provided that they shall have that in 

. money rather than in lands even if the province is 
unwilling? Does not that follow? Wherein rests the 
jurisdiction, for instance, with regard to Indian lands 
similar to that which the Imperial Parliament exer- 
cises in passing a “Settled Lands Act,” as to tenan- 
cies? A tenant for life, a settled estate and a remain- 
derman, the tenant for life has his interest in the 
land which he can only enjoy as land until the legisla- 
ture comes in, as it does, and says he can sell it and 
convey the whole interest and he enjoys the value of 
that estate in money. Is it not competent for the 
Dominion to do that with regard to the Indian title? 

We find the obligation to recoup the Dominion in 
the general intention of the Act. The Indians were 
scattered all over the country, from one end to thé 
other, in various provinces. The same band very'often 
inhabited different parts of the same province. It was 
necessary no doubt that there should be a uniform 
policy in dealing with them and that they should be 
under one legislative power and one executive power. 
At the same time they owned their property, if we 
may call it so, their territories, under'various provin- 
cial governments. The only way to work it out was 
to put the whole thing, so far as legislative and execu- 
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live power is concerned, in the hands of the Dominiou 1908 

< iovernmeut. Tliat being so, why should not the pro-PROVINCE or 
vince on the extinguishment of the title, within whose °% t
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lands the area happened to be, bear the burden of the DOMINION OF 

extinguishment of the title? Is it not fair and rea-  
Minable? Is it not that which you ought to read into 
this constitutional Act as the apparent intention. 

Now, the other view simply involves this, that it 
rakes two parties to make a contract. It takes two 
parties to make a treaty. The province had the bene- 
lit inl interest in the lands subject to the Indian title. 
The Indian title could not be transferred or assigned, 
luit while it existed and was recognized by the law it 
was only capable of being extinguished; that, is as it 
were, transferred to the province, so as to merge in 
i lie paramount title. Now the Dominiou had no in- 
'crest in die lands and no interest iu the transaction 
at all. except as the guardian of the Indians for the 
purpose of seeing that their interests were safe- 
uuarded in any surrender that might be made. Con- 
MHjuently, if Ontario desired to have this surrender 
made, she could go to the Dominion and ask the 
Dominiou to negotiate, or stand by while she negoti- 
ated with the Indians for a treaty whereby the sur- 
render would be made, the Indians surrendering 
through the Dominion and Ontario accepting. Now 
that might have been done; they might have done it in 
that way and I am not so sure that they did not do it 
in that way. If Ontario had gone to the Dominion, and 
said, we want to open up this territory but we cannot 
touch it because of the Indian title and we want you 
to go to work and get the Indian title surrendered, 
and then they had gone, the three parties together, the 
Indians and Ontario being the contracting parties, 
the Dominiou present as the guardian and trustee of 
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the Indians as it were, and a contract had been made 
just as was made in this case between the Indians on 
the one side and the Crown on the other, the obliga- 
tion of the covenants to pay and provide which are in 
this treaty would unquestionably have fallen on 
Ontario. 

Then it was said that in the circumstances here 
Ontario was not a party. The Dominion made 
a contract with the Indians that nobody had any- 
thing to do with except Ontario. It made a con- 
tract in the name of the Crown. The Crown is 
the name that stands for Ontario just as much as 
it stands for the Dominion. It took au assignment 
to the Crown of property, which could not operate 
except in favour of the Crown, represented by On- 
tario, and it assumed in the name of the Crown a 
number of obligations in consideration of that trans- 
fer. That transfer was taken, communicated to 
Ontario, and what does Ontario do? Does she say, 
it is unreasonable, we don't want this, we bad no 
part in this? No, she said, that is just the thing we 
wanted, we wanted to go in there, it is ours, it be- 
longs to us, and she took advantage of ir, made her 
grants, sold her timber, made her mining leases, and 

■ has administered the property from that day to this. 
I put it tirst, that it is a matter that rested wholly 

with the Dominion; that is the way I argued it first, 
and that the Dominion could negotiate the treaty 
independently, as it must, make its terms and pro- 
visions and stipulations and take the surrender which 
then operates for the benefit of the province, and the 
consequence of that is that the province has to bear 
the burden. That is the one view of it. The other 
view of it is that the province cannot be bound with- 
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mit its consent ami then you have rhe contract made IOOS 

w liit'll operates when the province consents, and here I’KOVIXCEnr 
ONT.VRIO 

i here is no doubt that both antecedently and subse- 
piriitly the province was anxious to assume the CANADA. 

administration. It has been designated a principle 
nl universal application that where a contract has 

In-ell entered into by one man as agent for another, 
i lie person on whose behalf it has been made cannot 

lake the benefit of it without hearing the burden; the 
. initiai t must be performed in its integrity. Accord- 
ingly where a person adopts a contract which was 

made on his behalf, hut without his authority, he 
   adopt it altogether, he cannot ratify that part 

A iiich is beneficial to himself and reject the remain- 

.ii-r, lie must take the benefit to he derived from the 
transaction, cum ouvre. 

Then so far as the question of area is concerned, 

his is exactly what happened ; the judge puts a pura- 

maph in his judgment in this way: "Now it is to he 

I'bserved that whatever moneys have been expended 
under this treaty by the Dominion Government have 
'■ceil expended in respect of the Indians inhabiting a 

tract of land part of which only is within the Pro- 

vince of Ontario, and it is suggested by Mr. Xew- 

cumbe for the Dominion that the province should con- 

tribute to such expenditure iu the proportion that the 
an a of the surrendered territory within the province, 
hears to the whole area surrendered by the treaty. 

Tiicre is no other suggestion on that branch of the 
« ase. and I do not see that any fairer or better rule 

••"Uhl lie adopted." No one could pretend to say that 
an acre of this land or the whole of it within Ontario 

w proportionately of any greater or less value 
1 ha it that without. There is an area of 53,000 square 
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miles purchased, presumably each square mile of the 
PROYIXCKOF same value: and one-third of that goes to the Domin- 

OXTARIO 
r. ion and two-thirds to Ontario. It is to be paid for pro- 

DOMIXION OF 

CAXADA. portionately. 
That is all I wanted to say about the area, because 

my learned friend referred to it. Then the other ques- 
tion is equally simple, I think. 

I refer to the terms of the treaty again. The In- 
dians having surrendered this territory to the Crown, 
Her Majesty undertakes and agrees for, I think, nine 
different things. In the first place to lay aside these 
special reserves. Secondly, with a view to shew the 
satisfaction of Her Majesty with the behaviour and 
good conduct of her Indians, she hereby, through her 
Commissioners, makes them a present of §12. Thirdly, 
to maintain schools for instruction. Fourthly, to sup- 
press the liquor traffic. Fifthly, to distribute and pay 
annuities of $5 per head, yearly. Then to expend the 
sum of §1,500 per year for the purchase of ammuni- 
tion and twine. Then to furnish agricultural imple- 

k. ^ ments; and an annual salary of §25 to the 'chiefs. 
Now that is all done in consideration, so far as the 
basis of the treaty is concerned, of the surrender of 
these Jands. 'Now, my lords, I say you cannot go out- 
side of that and imagine other considerations. All 
these things are referable-to the surrender. None of 
them would have been undertaken as and when they 
were or at all if it had not been for the surrender. 
The only asset the Indians had was their interest in 
the land. That was the occasion and the only occa- 
sion for going there and bargaining with them. The 
best evidence in the record, to Avhich I have referred, 
shews that the object was to let the settlers in and to 
get rid of this title. In other woiuls that the trans- 
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.M iioii M'as what it professes to bo upon the face of it, 
,i transaction whereby they, on the one part, parted 
with an asset which they had in consideration of cer- 
nin obligations which the Crown undertook. Now, 

my learned friend wants to make the tail wag the dog, 
because he reads this last covenant here; the under- 
pinned chiefs solemnly promise to be good and loyal 
'objects, to obey the treaty and observe the law and 
nil that sort of thing. That is what he says is the 

principal consideration, but what is the fact; that 
:ui-m is the usual form; if they had printed forms of 
• reaties that would be printed in every one of them. 
! r is a commou form of covenant which they put in, 
b, cause it is a good enough thing, no doubt, to im- 
; ress upon these Indians that they ought to obey the 
iaw. bur does any one suppose if they had had no title 
T<> surrender that we would have gone up there and 
i aid a lot of money to them to take a covenant from 
i bem to keep the peace? 

Here is a treaty made in 1871. This is a book that 
is in evidence called the Iudiau Treaties and Sur- 
renders. On page 293 is a treaty with another tribe 
of Indians altogether, with the very same term in it. 

Word for word the same. “Do hereby solemnly pro- 
mise and engage to strictly observe the treaty and 
behave themselves as good and loyal subjects.” 

Here is one in 17S1, the 21st year of George III. 
Here is another treaty that I open to off-hand. It 

says that the undersigned chiefs do hereby bind and 

pledge themselves and their people to observe this 
treaty and maintain perpetual peace between them- 

selves and Her Majesty’s white subjects and not inter- 
fere with the property or molest the persons of Her 
Majesty's white subjects. 
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Is it a question of dividing the consideration? 
What does my learned friend's argument involve? 
Does it involve more than this, that the time this sur- 
render was taken was an inexpedient time, that it 
was taken too soon. The present position is, we have 
got so far in the argument that we are considering 
now what is Ontario to pay. Ontario is to pay the 
consideration of this treaty. The consideration I 
mean of the surrender. There was only one thing sur- 
rendered, only one thing dealt with so far as the 
Indians were concerned, and that is their title to this 
real estate. That is what passed. On the face of the 
treaty, as I have said, all the covenants we enter into 
are relative to that. 

Whatever the motive was that actuated the 
Dominion, that had nothing to do with the Indians; 
the Indian was selling that for the best he could. Now 
they may say. you bought that too soon. I say we are 
the judges of the time when it was to be bought. But 
to say we paid any more for it because we wanted to 
build a railway or settle Hudson Bay claims or any- 
thing of that sort, that is not so on this evidence and 
your lordships, I submit, cannot find it. 

H(></</ K.C. follows. Your lordships are now 
seized, I think, not only of the facts of this case, but 
also of the principles which underlie our claim and 
contention. My observations will be directed more 
to the cross appeal, taking it for granted that my 
learned friend, my leader, in his able argument has 
placed the matter so completely before you that it 
will not be necessary for me to take up time. 

The cross appeal arises in this way. It has been 

explained to your lordships that first there was a 
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niai before the judge of rhe Exchequer Court, and the 
question that was then debated and decided was the 
quoiinn of general liability; whether there was a 
liability at all or not; whether Ontario was liable 
mder the treaty. What his lordship found was 

: !i 0 : "This court doth declare that the Province 
• *f Ontario is, in respect of the obligation incurred 
by the Dominion under the North-West Angle Treaty, 
No. which involved the payment of money, liable 
in pay to the Dominion all sums paid by the Do- 
minion which are referable to the extinguishment of 
die Indian title in the lands described in the said 
'rente in the proportion that the area of such 
and within the Province of Ontario hears to the 

■'hole area covered by the treaty,” which we have dis- 
ussed. Then followed a further consideration of 

question of the classes of items under the treaty 
'nr which Ontario should he held liable, and what 
■ light be called a continuation of the trial took place. 
Evidence was taken upon the different items men- 
tbilled in the treaty itself, that is the different classes 
"f expenditures which were undertaken by the Do- 
minion, and upon that continuation of the trial, or as 
ir was called, the further consideration of these ques- 
lions. his lordship gave a judgment and by that judg- 
ment he decided as follows: that there was to be 
5i>5-493rds of specified expenditures made by the 
Dominion to or on behalf of the Indians, paid by 
Ontario. That direction has reference to the terri- 
torial area. In other words there was 49,500 square 
miles found by the evidence instead of 55,000 as it was 
generally stated, of which 30,500 miles were within 
Ontario. Then he says, these are the expenditures 
which the province should be liable to repay the 
Dominion (seep. 4). The judgment proceeds : 
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“(tZ) In respect of the payments made by the 
Dominion for or on account of the present of §12 per 
head stipulated by the treaty to be paid to each man, 
woman and child of the bands of Indians represented 
at the treaty and claimed under the first item of Sche- 
dule A in the said statement of claim the sum' of §5 
per head.” 

Now we say that to the extent that he has allowed 
in favour of the Dominion, his judgment is right, but 
what we complain of is that he overlooked the instruc- 
tions in the treaty and endeavoured to appropriate 
certain amounts which he said Ontario should be 
liable for and other amounts for which the Dominion 
should be liable itself, and he put it upon two 
grounds. One was that in any case where it had been 
the policy of the government of the Dominion or 
the policy of the Province of Canada to make allow- 
ances to the Indians as a matter of policy, in those 
cases Ontario should not be asked to pay. 

Then the other ground that he places that judg- 
ment upon is that to the extent to which the payment 
of any of these amounts came within the proper ad- 
ministration of the Department of Indian Affairs, the 
province should not be liable. Now, of course, upon 
both of these his lordship was to some extent natur- 
ally and necessarily speculating. There was not evi- 
dence to support these exceptions which he made. 

Take the question of schools. He excluded that, 
all expenditure for schools. 

I say that upon the evidence there were no schools 
in this territory prior to 1S73. There was nothing 
in the way of schools till this treaty was made, and 
then there were treaty schools or schools that were 
asked for by the Indians under the treaty. 
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Tlieu again, while it is a fact that there were 
-■.■bools for Indians in other parts of the country, andï>E°vnfCE 0F 

while the government were allowing,.the Indians to r. 
have schools in other parts of the country, in the Pro- °cJS^LOT 

vinee of Quebec and in other provinces, these were 
schools which were built and maintained out of funds 
which belonged to the Indians themselves. In other 
words, for many years, the Province of Canada and 
he Dominion were accepting surrenders from the 

Indians of parts of their reserves and selling for the 
netit of the Indians and at Confederation a very 

large fund, a fund amounting to about two million 
dollars, had come into existence. 

LIUXGTOX J.—As a result of sales of lands? 

Mr. Hogg: Yes, as the result of sales of reserves; 
where the Indians did not require so big a reserve 
rhey gave up part of it and asked the government to 
sell. These were treated as Indian trust funds. This 
w as a revenue-bearing fund—that is, the government 
were allowing interest upon it, ami out of this revenue 
schools were maintained. While that was part of the 
policy of the government to allow the Indians to 
have schools, the Indians were having the schools and 
maintaining them out of their own money. So that it 
was not until we have this treaty, and I think one or 
two prior to it—the one of ’71 my learned friend re- 
fcrred to—it was not until this treaty that the govern- 
ment agreed as part of the consideration for the 
surrender of the title to maintain schools when they 
were requested by the Indians. We say then that 
while it may have been a policy to educate the Indians 
and to guard their funds and to use their funds for 
the purpose of civilizing them, still that did not take 
away or make less the fact that the maintenance of 

5 

i 
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1908 schools under the treaty was a consideration for the 
PEOVTNCE OF extinguishment of the Indian title and whatever sum 

ONTARIO 

v. was expended in that way was, I submit, a payment 

“I0F which must be made by Ontario. 
My learned friends on the other side have said that 

the question of twine, and fishing lines and so on 
should not have been allowed by his lordship. Well, 
I simply say that that is one of the considerations and 
that it should be allowed and that his lordship was 
right in that. 

Then he has excluded the supply of cattle and the 
farming implements and all the things that were 
necessary to help the Indians to become farmers and 
civilized. Now these were expressly given by the 
treaty. It was one of the considerations, part of the 
general consideration for the extinguishment of the 
title. There is no good ground that I have ever been 
able to see why he should allow the twine and fishing 
tackle and exclude the cattle and implements of trade 
to make them civilized. It is said these things were 
given to them as a matter of policy and that, there- 
fore, the judge was right in excluding them, but all the 
evidence really is that occasionally, for the purpose of 
relieving extreme distress, it was better to give them 
a gun and a pound of shot and some powder to carry 
on and make a living than to give them money. But 
here we have a case where the government are giving 
them cattle, tools and so on for the purpose of civiliz- 
ing them and making them good citizens, and I can see 
no distinction between giving them §5 a head which 
has been allowed and which seems to have been 
assented to all round, §5 a head as an annuity, and 
giving cattle and implements of trade. 

Then just a word with reference to the surveys. 

'V
*
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1 lit ink I have finished now with reference to the 
classes of items that his lordship has excluded from 
his consideration. Now, my learned friends have 
Mated in advance in answer to the cross appeal, that 
tin- amount for surveys should never have been 
allowed by his lordship. His lordship put it in this 
way. Following the making of the treaty they imme- 
diately. or very shortly afterwards, within the next 
year, I think, commenced to lay out the reserves, and 
they had communications, as my learned friend has 
read, of the necessity of these reserves being laid out 
and a map was sent shewing the areas in which 
mineral land occurred, which were to be excluded 
and. if possible, not taken into the reserves. They theu 
went on and made these surveys; that is they went 
on to expend money in carrying out the objects of the 
treaty, and his lordship in the court below allowed 
these surveys. 

There were surveys of two kinds, for the pur- 
pose of opening up the country for settlement and 
surveys consequent upon the making of the treaty; 
that is the laying out of certain reserves for the 
ludians. Now what his lordship said was this; 
that it is true there is an agreement that these re- 
serves are to be consented to later on, but to the extent 
that you have made surveys for both purposes, these 
arc a proper expenditure by the Dominion under the 
treaty, and outside of the treaty if you like; these 
are proper expenditures and it is only fair and right 
and the proper way to deal with that is to set it off 
against the counterclaim of the province. He does 
not allow it as one of the items which is chargeable 
against Ontario by the treaty, but he says it is a pro- 
per charge against Ontario's counterclaim and when 
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you come to take your accounts the referee will take 
PROVINCE or that jnto consideration. 

ONTARIO 
v. Mr. Netccombe: My lord, I have my learned 

DOMINION OF . . . .. , , , . ... 
CANADA, friend S permission, if your lordships will allow 

me to refer to one treaty which I intended to 
quote yesterday and which I omitted. It was on 
the point I made that this territory is vested in 
Ontario subject to an interest other than that of 
the province;- that that interest constitutes a bur- 
den on the land which has to be discharged some 
time or another and whenever it is discharged that 
the obligation falls upon Ontario to pay the con- 
sideration for the discharge. That is under the 
“British North America Act.” The fact that On- 
tario cannot herself bring about the discharge or that 
perhaps she has no voice in it or of the fixing of the 
consideration does not affect that situation. Section 
109 I had referred to which provides that all lands, 
mines, minerals and realties belonging to the several 
provinces of Canada, Nova Scotia and New Brunswick 
at the Union, and all sums then due, shall belong to 
the several provinces in which they are situate, sub- 
ject to any trusts subsisting in respect thereof and 
to any interest other than that of the province in the 
same. Now that section fell to be construed in the Rob- 
inson Treaties Case (1), which I cited yesterday and I 
referred to what Lord Watson said at pages 210 and 
211 of that case(l). In addition to what I read yes- 
terday—I may read it again to make it clear—these 
words are from the judgment : “The expressions 'sub- 
ject to any trusts existing in respect thereof,’ and 
‘subject to any interest other than that of the pro- 
vince,’ appear to their lordships to be intended to 

(1) [1897] A.C. 199. 
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refer to different classes of right. Their lordships 19ÙS 

an- not prepared to hold that the word ‘trust’ was PROVINCE or 
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lake to administer; but, in their opinion, it must at   
least have been intended to signify the existence of a 
contractual or legal duty, incumbent upon the holder 
of the beneficial estate or its proceeds, to make pay- 
ment. out of one or other of these, of the debt due to the 
creditor. * “ On the other hand, ‘an interest other 
! hi a that of the province in the same,' appears to them 
i'i denote some right or interest iu a third party, inde- 
pendent of and capable of being vindicated in compe- 
tition with the beneficial interest of the old province. 
Their lordships have been unable to discover any rea- 
.-ouable grounds for holding that, by the terms of the 
ireaties, auy independent interest of that kind was 
c.inferred upon the Indian communities; and, in the 
argument addressed to them for the appellants, the 
claim against Ontario was chiefly, if not wholly, based 
141011 the provisions of section 109 with respect to 
trusts." That is pages 210 and 211. Xow then during 
the argument in amplification of that and shewing 
what I think follows from the judgment, Lord Wat- 
>•011 said this, and this is what I intended to read yes- 
terday. Your lordships will find this, I may say, re- 
ported in Lefroy on Legislative Power in Canada, 
page 012 in the note, what I am going to read. The 
case is reported, but this is an observation made dur- 
ing the argument and your lordships will have to refer 
to Lefroy for that at page 612. “If the Crown right 
was subject to a burden upon the land, the interest is 
to pass to the province under that burden. There was 
to be no change in the position of the Crown.” There 
was no change in the position of the Crown, neither 



70 SUPREME COURT OF CANADA. [VOL. XLII. 

101^ 

190S 

PROVINCE or 
ONTARIO 

c. 
DOMINION OF 

CANADA. 

was there any change in the position of the Indians, at 
Confederation. “I think the whole effect of this clause 
is to appropriate to the Province of Ontario all the in- 
terest in lands within that province as vested in the 
Crown, subject to all the conditions under which they 
were vested in the Crown.” * * “The policy of these 
sections of the Act, 100 and 112 and 111 and 142, when 
read together, appears to me to be generally this be- 
yond all dispute. * * The intention obviously was to 
provide with regard to all those debts and liabilities of 
the old Province of Canada, which were simply debts 
and liabilities charged generally upon the revenues of 
the provinces, the creditors were to be paid by the 
Dominion, and to a certain extent, in excess of a par- 
ticular sum, the Dominion was to be recouped by the 
two new provinces in the proportions which might be 
determined under the provisions of section 142. On 
the other hand to this extent it is made plain—at 
least I hold it to be made very plain under section 109 
—that any debt or liability which was made a proper 
charge upon any property or assets passing to the 
province under section 109, was to remain that 
charge, and was not to be satisfied by the Dominion 
Government under section 111.” 

Mr. Hogg: I said, my lords, that the judge of the 
Exchequer Court dealt with the expenditure on sur- 
veys by giving the Dominion the right to set-off the 
amount against the counterclaim of Ontario. That 
was the judgment of his lordship in the court below, 
îsow we complain that that is one of the items which 
constitute part of the consideration referable to the 
extinguishment of the Indian title. 

I have only now a reference to one other item and 
that is this present of $12 which tvas made to the In- 
dians at the time the treaty was made. 
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No treaty could bc ruade without giving them some 1903 

iii-eseut. In all these treaties you will find that they PROVINCE OF 
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For several years efforts were being made to get a 
treaty; in ’71 and ’72 Commissioners were sent and 
i hey could not arrive at an agreement, and it appears 
they had grievances more because they had been tres- 
passed upon, because their rights had been invaded 
and infringed, and it was true that for the purpose 
of the Dawson route some timber had been taken, I 
think to build a boat on one of the lakes and for other 

purposes of that kind. 

DAVIES J.—The point is that the only way to settle 
that was to extinguish the right there quoad the land 
over which the road ran, or to extinguish the whole 
matter. Ontario had no interest in having it extin- 
guished over a mere 50 foot road, therefore it had to 
bo extinguished over the whole land or not at all. 
Your point is how far we are bound to hold all of 

these considerations mentioned in the treaty are 
necessarily attributable to the extinguishment. 

Mr. Hogg: Yes, my lord, and his lordship below, 
as I say, divided them 'and we cannot see why that 
should have been done. 

Ritchie K.C. in reply: From what has been de- 
veloped on the argument I think it may be said to be 
reasonably clear now that the whole Dominion case 
is based on the dictum of Lord Watson in the St. 

Catharines Milling Co. C«se(l). That that is a mere 
dictum and no part of the judgment and not necessary 

(1) 14 App. Cas. 4G. 
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1908 for the determination of the issues involved is, I think, 

PBOVI>-CE OF abundantly clear. 
ONTABIO 

v. Having regard to the record in that case, no 
D°c2fADA?F evidence could have been adduced such as has been 

adduced here to shew the moving consideration, to 
shew the state of affairs as between the Dominion and 
the province. What could the Privy Council have 
known in 1SSS, when that case was before them, of 
what the state of affairs was in Canada in 1S73? We 
know now here, that there was a fear of an uprising, 
and there were all these other considerations to which 
my learned friend Mr. Shepley has alluded, the con- 
tract with British Columbia, the contract with the 
Hudson Bay Company and all these other factors 
that have been adduced in evidence here. None of 
these were before the learned law lords. 

I submit that expression was not at all necessary 
for the determination of the issues involved in that 
suit, and if that question had been in any way agitated 
on the record and if the Province of Canada had been 
represented there, all these considerations that are 
now presented to your lordships would have been pre- 
sented to the Judicial Committee. I can say no more 
on that subject. 

Then I propose to refer briefly to the conventional 
boundary agreement of 1874, and I desire to point 
out to your lordships that by that agreement what was 
stipulated for was that when the true boundary was 
ascertained the whole of the moneys received by the 
Dominion in respect of the particular portion that 
was found to be within Ontario should be paid over to 
the Province of Ontario. It was manifestly not in- 
tended at that time to put forward any claim on behalf 
of the Dominion in respect of the obligations assumed 
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under the treaty. If there had been any such idea eve 
would have found, no doubt, in this conventional PROVINCE OF 

boundary agreement a provision for deduction of such 0nt£bi° 
sums as Ontario might be liable for to the Dominion DommoN or 
arising in any way out of the obligations assumed by   
the Dominion under that treaty. 

In 1S74 there was no stipulation in the agreement 
as to the liability of Ontario arising out of any obli- 
gation under the treaty. Then I pass on from that to 
the agreement of lfith April, lSSl-i. some twenty years 
after the conventional boundary agreement, and some 
MX years after the decision in the St. Catharines Milt- 
in a Co. Case ( 1). 

Now let us see what the provisions of that agree- 
ment are. I say the Dominion itself must have re- 
canted that as a mere dictum or at all events they felt 
that they had no claim against Ontario, as 1 submit is 
evidenced by this agreement of 1S0L They must have 
'mown of that dictum at that time, or at least of that 
statement, whether dictum or not, but what do we 
lind them doing? We find this agreement entered 
into on the 15th of April in which they recite the 
treaty itself. Deference is made to the treaty; “and 
whereas by the said treaty out of the lands so sur- 
rendered reserves were to be selected and laid aside 
for the benefit of the said Indians, and the said In- 
dians were, amongst other things hereinafter provided, 
to have the right of hunting and fishing-’ and so on, 
throughout the tract. “And whereas the true bound- 
aries of Ontario have since been ascertained”—I am 
just giving the skeleton, not reading the clauses in 
full—“and whereas certain reserves have been laid 
out in intended pursuance of the said treaty and the 

(1) 14 App. Cas. 46. 
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190S said Government of Ontario was no party to the 

PBOVIXCE OF selection and has not yet concurred therein.” “And 
ONTARIO wjjereas p- js deemed desirable for the Dominion of 

DOMINION- OF Ganada aQq the Province of Ontario to come to a 
CANADA. 

  friendly and just understanding in respect of the said 
matters” and so on. “Therefore it is hereby agreed 
between the two governments, with respect to the 
tracts to be from time to time taken up for settle- 
ment, mining, lumbering or other purposes and to the 
regulations required in that behalf, as in the said 
treaty mentioned, it is hereby conceded and declared 
that, as the Crown lands in the surrendered tract have 
been decided to belong to the Province of Ontario or 
to Her Majesty in right of the said province, the 
rights of hunting and fishing by the Indians through- 
out the tract surrendered, not including the reserves 
to be made thereunder, do not continue with refer- 
ence to any tracts which have been, or from time 
to time may be required or taken up for settlement, 
mining, lumbering or other purposes by the Govern- 
ment of Ontario.” 

Then it is agreed that the concurrence of the Pro- 

vince of Ontario is required in the selection of the 
said reserves. Manifestly Ontario was taking objec- 
tion to the treaty and simply said, these are our 
lands, you have no right to agree to reserve to the 
Indians any right of hunting or fishing over our ter- 
ritory, you have no right to select reserves there with- 
out our concurrence. These are the two matters 
affecting the property itself : Ontario objected and the 
Government of the Dominion acceded to it, and not 
only that, but they expressly entered into this agree- 
ment. 

Then, my lord, we have clause 6 : “That any future 
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treaties with the Indians in respect of territory in 
Ontario to which they have not before the passing of PBOVINCEOF 

ilie said statutes surrendered their claim aforesaid, NT^BI° 
shall he deemed to require the concurrency pf the D°Q^^or 

Government of Ontario.” There Ontario was mani-   
festly asserting its right to this territory freed from 
any burden placed upon it by the Dominion of Can- 
ada under that particular treaty and we find the 
Dominion assenting to the position taken by Ontario, 
presumably for this reason, that the question arose, 
could they select these reserves without paying for 
ihem? They could not, of course, without legislation. 
Hut could they legislate so as to expropriate these 
lands for the purpose of reserves for these Indians 
without making just compensation for them? Pre- 
sumably that was one of the matters that they were 
considering and they wished to get Ontario's acquies- 
cence in the selection of these reserves, the Dominion 
not being required to pay Ontario anything for it. 

Now we would naturally expect in reciting this 
treaty, if these large sums of money were due by 
Ontario to the Dominion in respect of the obli- 
gations entered into by the Dominion under that 
treaty, to find that matter dealt with by that agree- 
ment or dealt with at that time; but all these years 
have elapsed and from 1S73 until 1903, the time the 
action is commenced, so far as I know, no formal de- 
mand has ever been made for this money. No pretence 
that the province is liable in any way to the Dominion 
in respect to the obligations assumed by the Dominion 
under that treaty. Now then, if, as a matter of fact, 
it is conceded, that they had no right to enter into an 
obligation as to hunting and fishing, no right to enter 
into an agreement to select and give reserves so as to> 
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1903 bind Ontario, does it not follow from that that they 

PROVINCE OF had no right to enter into any obligations at all that 
ONTARIO WOUJ(J ^ind Ontario without Ontario’s consent? I 

DOMINION OF submit that the moment you concede that you must 

-— concede the rest, that without the consent of Ontario 
you have no right to impose a burden upon Ontario 
with respect to obligations entered into by the Domin- 
ion. The agreement, your lordships will observe, was 
not entered into until the 16th of April, 1891. The 
agreement is set out in full iu the statute 5-1 & 55 Viet, 
ch. 5, the Dominion statute of .1891. 

“It shall be lawful for the Governor in Coun- 
cil, if he shall see fit, to enter into an agreement 
with the Governor of Ontario in accordance Avith the 
terms of the draft contained in the schedule to this 
Act, together Avith any additional stipulations Avhich 
may be agreed to betAveen the two gOA-ernments 
and such agreement shall be as binding on the Do- 
minion of Canada as if the same Avere specified and 
set forth in an Act of this Parliament and the Gover- 
nor in Council is hereby authorized to carry out the 
provisions of the agreement.” I need not press my 
argument any further. I say the moment it is con- 
ceded that they had ho right to bind Ontario in con- 
nection with the agreement as to hunting or fishing or 
in connection Avith their obligation to set aside special 
reserves, the moment that is conceded I say it fol- 
lows that they had no right to bind Ontario by any of 

, the other obligations which appear in that treaty. 

Now in that connection I refer to Ontario Mining 

Co. v. Seybold(l), commencing at page 73, the judg- 
ment of the court as delivered by Lord Davey. 

(1) [1903] A.C. 73. 
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I refer particularly to pages 79 ami SO and to S2 
and S3. Lord Davev says: “In delivering the judg-rK0Vi:"'CE0F 

ONTARIO 
ment of the Board. Lord Watson observed that in con- r. 
struing the enactments of the ‘British North America D°c^£l.0F 

Act, 1867,’ ‘it must always be kept in view that where- 
ever public land with its incidents is described as ‘the 
property of or as ‘belonging to’ the Dominion or a 
province, these expressions merely import that the 
right to its beneficial use or its proceeds has been 
appropriated to the Dominion or the province, as the 
case may be, and is subject to the control of its legis- 
lature. the land itself being vested in the Crown.” 
The reference there is to the St. Catharines Milling 
Co. Case(li. Then Lord Davev says: “Their lordships 
think that it should be added that the right of disposing 
of the land can only be exercised by the Crown under 
the advice of the Ministers of the Dominion or pro- 
vince, as the case may be, to which the beneficial use 
of the land or its proceeds has been appropriated, and 
by an instrument under the seal of the Dominion or 
the province.” Then on page 80, speaking of this 
same surrender: “This surrender was made in accord- 
ance with the provisions of the ‘Dominion Act,’ 
known as the ‘Indian Act, 1SS0.’ But it was not sug- 
gested that this Act purports, either expressly or by 
implication, to authorize the Dominion Government 
to dispose of the public lands of Ontario without the 
consent of the Provincial Government. No question 
as to its being within the legislative jurisdiction of 
the Dominion therefore arises.” Then he says, deal- 
ing with the St. Catharines Milling Co. Case ( 1 )again : 
"By section 91 of the ‘British North America Act, 
1867,’ the Parliament of Canada has exclusive legis- 

1019 
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lative authority over ‘Indians aud lands reserved for 
the Indians.’ But this did not vest in the govern- 
ment of the Dominion any proprietary rights in such 
lands or any power by such legislation to appropri- 
ate land which, by the surrender of the Indian title 
had become the free public lands of the province as 
an Indian reserve, in infringement of the proprietary 
rights of the province. Their lordships repeat for 
the purpose of the present argument what was said 
by Lord Herschell in delivering the judgment of this 
Board in the Provincial Fisheries Case( 1), as to the 
broad distinction between proprietary rights and 
legislative jurisdiction. Let it be assumed that the 
government of the province, taking advantage of the 
surrender of 1S73”—that is the very surrender that 
is before your lordships—“came at least under an 
honourable engagement to fulfil the terms on the faith 
of which the surrender was made, and therefore to 
concur with the Dominion Government in appropriat- 
ing certain undefined portions of the surrendered 
lands as Indian reserves.” There he puts it as an 
honourable engagement; no suggestion that it is based 
upon any legal or equitable liability, but an honour- 
able engagement. Then he says: “The result, how- 
ever, is that the choice and location of the lands to be 
so appropriated could only be effectively made by the 
joint action of the two governments.” 

“It is unnecessary to say more on this point, 
for, as between the two governments, the question 
has been set at rest by an agreement incorporated 
in two identical Acts of the Parliament of Canada 
(54 & 55 Viet. ch. 5), and the Legislature of Ontario 
(54 Viet. ch. 3), and subsequently signed (April 

(1) 20 Can. S.C.R. 444. 
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Kit li. 1S9-1), by the proper officers of the two govern- I908 

incuts. In this statutory agreement it is recited PROVINCE OF 
ONTARIO 

that since the treaty of 1S73 the true boundaries of * r_ 
Ontario have been ascertained and declared to include 
part of the territory surrendered by the treaty and   
that, before the true boundaries had been ascer- 
tained, the Government of Canada had selected 
and set aside certain reserves for the Indians 
in intended pursuance of the treaty, and that the 
Government of Ontario was no party to the selection, 
and had not concurred therein; and it is agreed by 
article 1 (amongst other things), that the concur- 
rence of the Province of Ontario is required in the 
selection. By subsequent articles provision is made, 
•in order to avoid dissatisfaction or discontent among 
the Indians,’ for full inquiry being made by the 
Government of Ontario as to the reserves, and in case 
of dissatisfaction by the last named government with 
any of the reserves already selected or in case of the 
selection of other reserves, for the appointment of a 
joint commission to settle and determine all questions 
relating thereto.” 

There your lordships will see the view that was 
taken. They certainly did not take the view that the • 
question of legal liability had been settled by Lord 
Watson in the St. Catharines Milling Co. Case(l). He 
says : “Assuming that they came under an honourable 
engagement,” not putting it under the question of lia- 
bility at all, that honourable obligation was to be ful- 
filled because this agreement had been entered into 
and was validated by the Dominion and the province 
respectively. 

Now my learned friend Mr. Xewcombe relied upon 

(1) 14 App. Ca3. 46. 

I02t 
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the recitals in this treaty as to what was the true con- 
PROVINCE OF sidération. I point out to Tour lordships that Ontario 

v. is a stranger to it; Ontario is no party to it, and what 

°CANADA°
F
 is there to prevent a stranger to a treaty or a contract 
who is sought to be made liable in respect to some of 
the obligations contained in it, from shewing what the 
true consideration was, or that there were considera- 
tions other than those specifically entered in the 
treaty. Of course if he had been a party to it that 
would be an entirely different thing. But here the 
Dominion is seeking to make us liable in respect of 
these obligations and claiming that the only consider- 
ation was the surrender of this title. Surely it is open 
to us to shew that that, if it was a consideration, was 
only a very small part of the true consideration. 

My learned friend also says that the Dominion 
had no interest except that of their wards, the In- 
dians. I point out that they had a very much greater 
interest than that. The recital is that they wished to 
open up this particular tract for the purpose of settle- 
ment. That, of course, is quite true, they wished to 
open that up. But no one at that time ever thought 
that this land was land fitted for settlement in the 
ordinary way. What they wanted to do was to settle 
with the Indians so as to open a right of way to the 
fertile prairies of the west, in which the Dominion 
was interested. Moreover, they had an interest, as we 
now know, to the extent of about one-third of this sur- 
rendered territory, and they had the Dominion inter- 
est at large of opening up the Dominion for settlement 
and of increasing the population. The Dominion has 
as much interest in that as Ontario has. 

Now my learned friend referred to the “Indian 
Act of 1868” and claimed that Ontario could not, 
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•imb-r any circumstances, leave entered into any ar- 10ns 

:;iu'.Maent with the Indians for a treaty, and he relied I’KOVIXCF.OF 

ij'iiu section S of chapter 42 of the Act of 1808, that r. 
•■■■" release or surrender of land reserved for the use “CA^ADA.

0* 
f tlie Indians or any tribe should be valid or binding 

• ■xcepr on the specified conditions the assent of the 
Dominion officials being required. I merely refer 
" ir now to point out to your lordships that it only 

• \rt-nds to a surrender of lands reserved for the use of 

Indians. These lands were not reserved for the use 
; the Indians within the provisions of that Act at all. 

by that was intended reserves set apart such as the 
Dominion undertook to set apart in this particular 
;act. Not lands over which the Indians had a right 

• . roam, but lands specially set. apart for the Indians 
ml which became their property. 

Durr J.—Mr. Newcombe rather put it, or at least 
argument proceeded, on the assumption that lands 

■'•wrved for Indians, reserved for the use of the In- 
dians in the statute, would have the same scope as the 
'imilar words in the “British North America Act” 
vhieh the Privy Council held applied to the whole of 

iliis tract by reason of the proclamation of 1TG3. Is 

•'acre anything whatever in the statute there that 
would restrict the use of the words? 

Mr. Ritchie: No, my lord, I do not think there is. 
DUFF J.—Why do you say these were not lands 

reserved then under that statute? 
Mr. Ritchie: I had forgotten the construction 

placed upon the words in the “British North America 
Act.” I do not know, I will ask my learned friend to 
looiv and see if there is anything. It struck me that 
lauds reserved for Indians would naturally mean 

t; 
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that, but if that is the decision under the “British 
North America Act” my argument goes for nothing. 

No surrender of lands reserved for the use of the 
Indians shall be binding. I will have a search made 
to see if it is limited. Of course if it is not limited, I 
have to bow to the decision in construing similar 
words in the “British North America Act.’-' 

Now we have dealt with this case so far upon 
narrow grounds. I take the broad general ground 
now that under no circumstances, in no manner, 
shape or form could they impose the burden, the 
obligation which the Dominion incurred under this 
treaty, upon any. province. Suppose, for instance, 
that the Dominion should, as a matter of natioual 
policy decide to agree with the Indians to have 
one lai'ge Indian reservation in either the North- 
West Territory or the Maritime Provinces or any 
other part of Canada; should agree to supply them 
with ammunition and twine and establish schools, 
enact laws and enforce them for the suppression of 
the liquor traffic, could it be contended that each pro- 
vince would have to contribute to the obligation as- 
sumed by the Dominion in proportion to the number 
of Indians in that particular province? I submit that 
under the “British North America Act” wherever 
there is a subject assigned to the Dominion to deal 
with and incur money Obligations, in every case these 
money obligations were to be discharged and intended 
to be discharged out of the Dominion treasury. Now, 
amongst the special subjects assigned was Indians 
and lands reserved for Indians. That was one of the 
subjects specially assigned and in respect of which 
there was to be uniform legislation by the Dominion 
affecting these different bands of Indians and their 
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l;imis. and J say it was contemplated that these ex- 
,■-ndiiures, just in the same way as all expen- 
>!iMires for railways, canals, ferries, improvements 
f'> harbours, all these were to be paid out of the 
Dominion treasury. The scheme of Confederation 
ni-ver contemplated any such thing as a local improve- 
ment plan. It was never intended that each province 
should be assessed for the cost of a Dominion object in 
proportion to the benefit derived by it. Suppose that 
in the Maritime Provinces they expended a million 
dollars on the seashore for improvements. Could it be 
slid that the whole of that should fall upon the Mari- 
time Provinces? It is something that comes within 
ldi* federal jurisdiction; they and they alone are 
authorized to legislate in respect of it. And I submit 
that it was contemplated under the “British North 
America Act'’ that all these expenditures that were to 
be made by the Dominion in furtherance of Domin- 
ion national policy were to be paid out of the Domin- 
ion treasury, and there is not to be found within the 
four corners of the “British North America Act” that 
any of these were to be assessed back on the provinces 
under what might be called a local improvement 
system. 

Now we have presented to your lordships many 
reasons why this treaty should have been entered into 
and entered into at that particular time. The Domin- 
ion regarded the making of that treaty as one coming 
within their jurisdiction and as one coming within the 
scope of national authority. We find that they went on 
and made this treaty without ever consulting Ontario. 
Is not that the best evidence that they were not con- 

templating benefiting Ontario by the making of this 
treaty? 

10US 
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102* 

1908 They had no right to consider what the effect 

PROVINCE OF might be on Ontario, on any one province, whether a 
ONTARIO benefit 0I. a burden. Their sole consideration was to 

DOMINION OF legislate in the best interest of the Indians and their 
CANADA. 
  lands. They had the exclusive authority and when, 

without consulting any one of the provinces, they make 
this bargain, is it not manifest that they were making 
it under the jurisdiction conferred upon them by the 
“British North America Act?” The care of the In- 
dians was assigned to them, they were charged with 
the maintenance of peace, order and good government 
throughout the provinces, we have the fact that there 
had been a rebellion and there was disaffection among 
the Indians. YVe have the additional fact that there 
was a highway to be built to connect the Province of 
Ontario with Manitoba and so on, a transcontinental 
railway to be built and in addition to that the further 
obligation which they had to discharge under their 
contract with the Hudson’s Bay Company. I say that 
all these were considerations within the sphere of the 
Dominion Government and that the Dominion 
Government in pursuance of its powers and for these 
national objects entered into that treaty, and having 
entered into that treaty for these purposes, for the 
purpose of preserving the peace, order and good 
government of Canada, that they cannot assess 
against Ontario, Manitoba or any province any por- 
tion of the cost, but it must all come out of the Domin- 
ion treasury. It might be said that we get the bene- 
fit because these Indians who were roaming over 
our territory are removed to some locality far distant 
and will trouble us no more; they are taken off our 
lands. In order to accomplish that, the Dominion 
says we want all these Indians put in one place and 
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On * y select laud fur that in Manitoba. And suppose ^90S 

iey were not obliged to give compensation, could rnovixceOF 

'1 init<<1 >a come back and say to Ontario, this land 0>T^BI° 
has been taken by the Dominion in pursuance of its |)D'IINI0N 0F 

■iovers under tlie “Pritish North America Act” as a   
ivserve for Indians; all the Indians in your territory 
have been removed, the Indians from Nova Scotia and 

* n!i*bec have been removed then* and wo ask you and 
Nova Scotia and Quebec to contribute to the value of 

i ids land in proportion to the benefit you have derived 
by ihe removal of the number of Indians within your 

■rritorv? I submit the case upon that broad ground 
.done and that is the view the Domiuion has taken 

mil 1803. and it was only after that that they ever 
breamed of making this claim as against the Province 

; Ontario. I submit upon that broad general ground 
Am nothing can be assessed as against this province 

nd tiiat the decision of this court may rest upon, as I 
submit, that broad ground, without going into all the 
; rguments that have been advanced in connection with 

’ be burden and benefit and so on, all based, as I sub- 
i iit. upon what I conceive to be a mere dictum of Lord 
Watson's in the St. Catharines MiU'nif/ Co. Casr.( 1 ). 

It is said that this is a benefit. The Canadian 
Pacific Itailway going through Ontario was a very 
great benefit. It might just as reasonably be asked 
that Ontario should bear a portion of the cost of the 
construction of that railway having regard to the 
bi'iiefits derived under it. The same way as to any 
Dominion expenditure in respect of matters coming 
under Dominion control. The Dominion must first 
determine whether in the national interest a certain 
thing should be done, and having determined that in 

( 1 ) 14 App. Cas. 46. 
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the national interest a certain thing shall be done, 
the cost of doing that must be paid wholly out of the 
Dominion treasury and cannot be apportioned upon 
the different provinces. 

Then with reference to the cross-appeal. My 
learned friend has referred to schools and stated that 
there were no schools, of course, in this district—I 
apprehend that is quite correct—prior to the making 
of this treaty. But I point out that there was an 
Indian fund, something like, as my learned friend 
says, $2,000,000 at the time of Confederation, which 
was afterwards increased, and out of this, irrespective 
of whether Indians were treaty or non-treaty, schools 
were established at places where the government saw 
fit to establish them. 

This was a general fund that the Province of Can- 
ada took over from the Imperial Government and that 
fund at Confederation, as you will see by the evidence 
of Mr. Scott, went to the Dominion and was not con- 
fined, as I submit, to the establishment of schools for 
Indians in any particular province. 

My learned friend will admit that these were 
appropriations. They say, under this particular 
treaty they made an agreement to establish schools 
and instead of paying it out of this general fund as 
they otherwise would have had to do, they say, we 
won’t take it out of this general fund, but we will go 
to Parliament and ask for an appropriation and that 
appropriation was charged against these particular 
treaties, but these expenditures within the boundaries 
of the reserves created were all under appropriations 
by Parliament and did not come out of the Indian 
fund. 

Let us see what the legislation was with regard to 
that long prior to this treaty in 1S73. 
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In 1S60, the Legislature of the Province of Canada 
enacted that “the Governor in Council may direct how 
and in what manner aud for whom the moneys arising 
from sales of Indian lands and the property held or to 
be held in trust for the Indians shall be invested from 
time to time and how the payments to which the In- 
dians may be entitled may be made.” I am reading, 
my lords, from the Act of 1SG0, ch. 151, sec. 8. They 
may do all these things and may from time to time pay 
out these moneys for repair of roads passing through 
such land and by way of contribution to schools fre- 
quented by Indians. That is, they were allowed to 
contribute to the support of these schools: That is fol- 
lowed up in 18GS, ch. 42, sec. 11. This is after Con- 
federation and it is carried in in the same terms. 

That is all I have to say, my lords, on the question 
of schools. 

Now one of the claims made there is for expendi- 
ture in connection with the enforcement of the liquor 
law; that is preventing the sale of liquor to Indians. 

On that I refer your lordships to the Act of 1S60, 
eh. 38, sec. 2, and the Act of 1S68, ch. 42, sec. 9. These 
are laws for the suppression of the liquor traffic 
among the Indians. I shall not take up time more 
than giving references. I merely point to that to shew 
that long prior to the making of the treaty it was the 
policy of the Crown to enforce these laws and that, 
no doubt, would be done under the head of peace, 
order and good government. 

Then my learned friend referred to farming imple- 
ments and seeds. All I say on that point is to call 
your lordships’ attention to the language of the treaty 
itself. “To be given once for all for the encourage- 
ment of the practice of agriculture among the In- 
dians.” The treaty itself, on its face, shews why that 
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1908 was doue, for the encouragement of the practice of 

PBOVIXCEOF agriculture among the Indians. Surely that was some- 
ONTAKIO 

v. thing coming within the purview of the Indian author- 
U°CANADA°r ity and not referable at all to a benefit to the Domin- 

ion. 
Then as to surveys. Ilis lordship Mr. Justice Iding- 

ton has referred to the fact that we have not yet con- 
curred in them and they have not been set aside, and if 
there is any liability this action is premature in this 
respect. There were two classes of surveys ; there were 
what are called block surveys, and surveys of the In- 
dian reserves. As to the surveys of the Indian reserves, 
if there is any liability the action is premature. As to 
the block surveys, these were made in respect of 
Dominion property, the Dominion expecting the lands 

would belong to them, and their base lines were put in 
so as to connect the system with Manitoba and the 
West, instead of being designed to benefit Ontario in 
any shape or form. The evidence of Mr. Kirkpatrick 
shews that with some trifling exceptions they were 
absolutely useless to the province so that the province 
did not receive any benefit with respect to these. 

GIROUARD J. (dissenting).—I agree with the opin- 
ion expressed by ,Mr. Justice Davies. 

DAVIES J. (dissenting).—The two main questions 
to be determined upon this appeal are, first, the lia- 
bility of the Province of Ontario to repay to the 
Dominion certain expenditures made by the latter 
under the treaty obligations assumed by it where it 
made the treaty with the Salteaux tribe of the Ojibe- 

way Indians in October, 1S73, known as the North- 
West Angle Treaty, No. 3, for the extinguishment of 
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i in* Indian ci Me in the lands covered by the treaty ; and 19,10 

sivnndlv. whether if such liability does exist at all itPBOVIXCEOF 
• O.NTAIÎIO 

rxiends to all of such expenditure incurred under the v. 
. . , , .. DOMINION OK ■ ■bligations of the treaty or to only part, and if part CANADA. 

only, which part? DaTiTTj. 

The learned judge of the Exchequer Court, the 
late Mr. Justice Purbidge, before whom the case was 
heard held that the liability of ilie province did exist, 
but limited that liability in his judgment to such ex- 
penditure as in his opinion could fairly be attribut- 
able to the extinguishment of the Indian title to the 
lands described in the treaty, ami rejected the claim 
beyond that on the ground that it was expenditure in- 
curred not simply in extinguishing the Indian title, 
but as part of the general policy of the Government 
of the Dominion in their administration of Indian 

affairs. 

From this judgment so far as it imposes a liability 
upon it the Province of Ontario appeals and the 
Dominion cross-appeals against that portion of the 
judgment which rejects part of their claim. 

The tract of land in which, under the treaty, the 
Indians surrendered their title covers the area from 
the watershed of Lake Superior to the North-West 
Angle of the Lake of the Woods and from the Ameri- 
can border line to the height of land from which the 
streams flow towards Hudson Pay, and was proved at 
the trial to contain about forty-nine thousand three 
hundred 149,300) square miles. 

Of this great area it was subsequently found when 
the boundaries of Ontario and Manitoba were finally 
adjusted that 30,500 square miles only were part of 
< Mitario. 

In 1873, however, when the treaty was made the 
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1909 westerly boundary of Ontario had not been deter- 

PROVIXCEOF mined, and this boundary was not definitely estab- 
ONTARIO lished until the Imperial order in council of 11th 

D
°C.VNAUA °F August, 18S4, was passed. 

rries'j The liability of the Province of Ontario was 
  limited by the judgment to the expenditure made by 

the Dominion and which was found to be referable to 
the extinguishment of the Indian title in the treaty 
lands and in the proportion that the area of such 
lands within Ontario bore to the whole area covered 
by the treaty. If liability existed at all that seemed 
to be the only and proper way to adjust it. 

After the treaty was entered into the Dominion 
commenced and continued to carry out its provisions 
and to pay the annuities and make the other expendi- 
tures mentioned therein and which on the face of the 
treaty formed the consideration to the Indians for the 
extinguishment of their title and the release of their 
claims. 

In view of the fact that in consequence of the con- 
firmation of the arbitrators’ award with respect to its 
boundaries the benefit of the surrender of the Indian 
title to the lands within those boundaries accrued to 
Ontario, the Dominion contends that the province 
must be held liable for such a proportion of the 
amounts paid by it under and for the purposes of the 
treaty as the area of land within its boundaries re- 
lieved from the burden of the Indian title bore to the 
whole area released in and by the treaty. 

At the time of the making of the treaty the Domin- 
ion no doubt entertained the view that no part of these 
lands were within the boundaries of Ontario, but that 
the whole of the tract covered by the treaty belonged 
to the Dominion, and as a fact no notice of their inten- 
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lion to enter into the treaty was given to Ontario, 1909 

though it was contended that the province knew in-PROVINCE OF 

formally of such intention, and of the making of the ‘ 
treaty/ DOMINION OF 

The Dominion subsequently adopted the position 
that by virtue of the surrender of the Indian title the 
beneficial ownership of the treaty lands had become 
vested in it; and this question and contention was 
litigated at great length in the courts until it was 
finally disposed of by the Judicial Committee of the 
Privy Council in favour of the Province of Ontario: 
77K Queen v. St. Catharines Millinr/ and Lumber Co. 
ill. 

In the present action Ontario in its defence denied 
all liability alleging that the treaty was made without 
the privity of or any mandate from the province. It 
set up that the interests of the province were in no 
way involved in the considerations which induced the 
Dominion to undertake the negotiation of the treaty, 
and specified the laying out of highways aud the build- 
ing of railways to connect eastern and western Can- 
ada, and the relation of the Indians towards the 
Dominion as its wards or pupils as forming some of 
such inducing considerations. 

It also set up as a reason underlying the treaty 
and in which Ontario was not concerned a condition 
contained in the surrender of its lands and rights by 
the Hudson's Bay Company to the Dominion made in 
pursuance of the Imperial Act, 31 & 32 Viet. ch. 105, 
by which condition the Dominion was bound to extin- 
guish the Indian claims to the lands surrendered by 
the company, but as the Dominion was the only auth- 
ority that could negotiate a treaty extinguishing the 

(1) 14 App. Cas. 46. 
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Indian rights, and as those rights had to be extin- 
guished by treaty before the lands could be settled, 
I have not been able to see how this condition can 
affect the relative rights of the parties to this suit. 

The proposition of law upon which Ontario relies 
for its exemption from liability for any of the expendi- 
tures incurred by the Dominion under the treaty in 
question is that no expenditure made for his own pur- 
poses by one will entitle him to contribution or in- 
demnity from another because that other receives a 
material benefit from the expenditure, and in support 
of this the case of Riuibon Steamship Co. v. London 
Assurance Co.(l), and other cases cited in their 
factum were relied upon. 

The Dominion does not in support of its claim con- 
trovert this proposition or any of the decisions re- 
ferred to, simply denying their application to the facts 
and litigants of this case. 

That claim, as I understand it, is based upon the 
relative rights, obligations and duties given to and 
imposed upon the Dominion and the provinces re- 
spectively by the “British North America Act, 1S67,” 
and upon the liabilities which may arise from one to 
the other from the discharge of those obligations and 
duties of government. 

By section 91(24) the exclusive power to legislate 
with respect to “Indians and lands reserved for the 
Indians” was given to the Dominion, and in the St. 
Catharines Milling Co. Case(2) above referred to, 
these words were held by the Judicial Committee to be 
broad and comprehensive enough 

to include all lands reserved upon any terms or conditions for 
Indian occupation. It appeared to their lordships to be the plain 

(1) [1900] A.C. 6. (2) 14 App. Cas. 46. 
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The Dominion Parliament by its legislation of D“IINI0-N'0F 

ISOS, 31 Viet. eli. 12, prescribed the manner in which —— 
the Indian title to lands might be surrendered up or   
reded. J take it that after this exercise of legislative 
power, the Dominion and the Dominion alone could 
act so as to extinguish the Indian title to any lands 
within the Dominion. As to the argument as I under- 
stand it put forward by the Province of Ontario that 
the Dominion could only act iu this matter, so far as 
rhe lands within that province was concerned, when 
they were requested to do so by the province, and that 
if they did so act without such mandate or request 
and extinguished the Indian title to such lauds their 
action could not impose any obligation or liability 
upon the province, I am not able to accept it. 

The right and duty of determining when and the 
terms on which such title ought to be extinguished 
rests with the Dominion and with it alone. Consider- 
ations arising out of and affecting the peace, order 
and good government of Canada and other considera- 
tions affecting the best interests of the Indians may 
well have entered into the minds of that government 
when determining the times and seasons at which it 
was desirable or necessary to make such a treaty as 
the one made in the case before us. 

It probably would act in all eases where the inter- 
ests and rights of the province and the Dominion were 
concerned as a matter of policy in unison and con- 
junction with the Provincial Government interested, 
but the mandate or authority of that government to 
proceed would certainly not be necessary to the valid- 
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ity of the treaty, nor it seems to me would the Domin- 
ion Government, entering into such treaty without the 
express mandate or request of the province, cease to 
be its constitutional agent for the purpose. As such 
constitutional agent, authorized by the law and having 
alike the power and the duty of entering into a treaty, 
I am unable to see why it could not in that way, when 
extinguishing the Indian title, impose upon the pro- 
vince for whose benefit it was extinguished a liability 
commensurate with the consideration agreed to be 
given to the Indians for the cession of their rights. In 
the case before us there was, of course, no mandate 
from the province to the Dominion to enter into the 
treaty, nor was the province consulted in the matter. 
No one knew at the time whether the lands formed part 
of the Province of Ontario or of Manitoba, or of the 
North-West Territory. The Dominion authorities be- 
lieved them to form part of the North-West Territor- 
ies, and no doubt entered into the treaty under that 
belief. The Province of Ontario did not know exactly 
where its western boundary line was. But everything 
was done bond fide and it was not till years afterwards 
when the boundaiy award was made and confirmed 
that the lands were found to form part of the territory 
of Ontario. 

The fact that the Dominion Government after the 
treaty was made wrongfully claimed that the cession 
from the Indians of these treaty lands vested them 
in the Crown for its beneficial use and not for that of 
the province has, it appears to me, little or nothing to 
do with the question before us. 

As far as I am concerned I am of the opinion that 
this court should feel itself bound by the clear and 
definite pronouncemenl made on the point now before 
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us by the Judicial Committee in the case of the St. 
Catharines Milling Co.(1), and I am not prepared to 

accede to the argument that such pronouncement was 
nothing more than a mere dictum of Lord Watson’s 

which we should ignore as not correctly expressing the 
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law on the subject. 
That case as originally instituted and carried on 

in the courts of Canada was brought in the name of 
the Queen on the information of the Attorney-General 
of Ontario to test the validity of a license to cut tim- 
ber granted by the Dominion Government to the St. 
Catharines Milling.Co. on the treaty lands in ques- 
tion. The Dominion, as I have said, claimed that the 
legal etfect of the extinguishment of the Indian title 
had been to transmit to it the entire beneficial interest 
in the lands as then vested in the Crown. The pro- 
vince claimed such entire beneficial interest had been 
transmitted to it. When the case reached the Judicial 
Committee on appeal that Board directed that the 
Dominion should be at liberty to intervene in the 
appeal or to argue the same upon a special case rais- 
ing the legal question in dispute. The Dominion 
Government elected to intervene and the case was 
most elaborately argued. 

The Judicial Committee decided that the conflict- 
ing claims to the ceded territory maintained by the 
Dominion and the Province of Ontario were wholly 
dependent upon the provisions of the “British North 
America Act, 1867.” After reviewing such of the sec- 
tions of that Act as appeared to their lordships perti- 
nent to the question in dispute and setting out section 
10S in full, their lordships went on to say, p. 57 : 

(1) St. Catharines Milling Co. v. The Queen, 14 App. Cas. 46. 
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The enactments of section 109 are in the opinion of their lordships 
sufficient to giv? to each province subject to the administration and 
control of its own legislature the entire beneficial interest of the 
Crown in all lands within its boundaries which at the time of the 
union were vested in the Crown with the exception of such lands as 
the Dominion acquired right to under section 10S or might assume 
for the purposes specified in section 11/. Its legal effect is to exclude 
from the duties and revenues appropriated to the Dominion all the 
ordinary territorial revenues of the Crown arising within the 
provinces. 

Arid further, on page 5S, they say: 

Had its Indian inhabitants been the owners in fee simple of the 
territory which they surrendered by the treaty of 1S73, Attorney- 
General of Ontario v. Mercer { 1 ) might have been an authority for 
holding that the Province of Ontario could derive no benefit from 
the cession, in respect that the land was not vested in the Crown at 
the time of the union. But that was not the character of the Indian 
interest. The Crown has had all along a present proprietary estate 
in the land, upon which the Indian title was a mere burden. The 
ceded territory was, at the time of the union, land vested in the 
Crown, subject to “an interest other than that of the province in 
the same,’’ within the meaning of section 109; and must now belong 
to Ontario in terms of that clause, unless its rights have been taken 
away by some provision of the Act of 1S67 other than those already 
noticed. 

Having decided that the lands in question became, 
within the meaning of section 109, on the extinguish- 
ment of the Indian title the property of Ontario in 
terms of that clause and giving their reasons for not 
assenting to the argument for the Dominion founded 
on section 91(24), their lordships go on, at page 60 of 
the report, to state their opinion of the effect of the 
extinguishment of the Indian title so far as the lia- 
bility of the province was concerned for the considera- 
tions which the Dominion Government had paid or 
agreed to pay for that extinguishment in the follow- 
ing terms : 

Seeing that the benefit of the surrender now accrues to her 
Ontario must of course relieve the Crown and the Dominion of all 

(1) 8 App. Cas. 767. 
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• Minutions involving the payment of money which were undertaken 
• > Her Majesty and which are said to have been in part fulfilled by 

' Dominion Government. 

1 do not look upon this as merely a dictum. It did 
m>r form part of the formal judgment, it is true. That 
was not absolutely necessary as between the parties 
to the original suit. But it was a clear and distinct 

pronouncement- as between the two governments then 
in-fore the court on the general question they were 
ill-bating to the effect that neithel* of their contentions 
were unreservedly accepted, but that while the lands 
belonged to Ontario in terms of section 109 they did 
'-I subject to the obligation that the province should 
refund to the Dominion the considerations paid by 
ilie latter for the removal of the Indian title burden 
mi these lands which they held to be within the terms 
'•f the section 109, “an interest other than that of the 
province in the same.” 

For me this clear and unambiguous expression of 
judicial opinion on the question what as between the 
two governments was the nature of the interest ac- 
quired by the province is sufficient. I feel that it is 
my duty, so far as this controversy before us is con- 
cerned, to give effect to that opinion, I feel the less 
doubt upon the point from the very strong expression 
of opinion given by Chief Justice Strong in the Robin- 
son Tientj/ case(l), at page 505, as to the meaning 
and effect of the above statement of their opinion by 
the Judicial Committee. He there says: 

An argument against the Province of Ontario is attempted to be 
deduced from the decision of the Privy Council in the case of the 
SI. l'athalines Milling Compmii/ v. The Queen{2). Ill that case there 
"as an Indian surrender to the Crown, represented by the Dominion 
Government made in 1873, subsequent to Confederation. The Privy 
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(1) 25 Can. S.C.K. 4:14. (2) 14 App. Cas. 4ii. 
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Council held that this surrender inured to the benefit of the Province 
of Ontario, and so holding it also decided that Ontario was bound to 
pay the consideration for which the Indians ceded their rights in the 
lands. I see no analogy between that case and the present. In the 

DOMINION OF case before us no one doubts that the Province of Canada, which 
CANADA, acquired the lands, was originally bound to pay the consideration. 

T~ j In the case before the Privy Council the question was, as it were, 
   between two departments of the government of the Crown and the 

most obvious principles of justice required that the government 
which got the lands should pay for them. Here the lands were orig- 
inally acquired by the Province of Canada, which was to pay for 
them, and the present question only arises on a severance of that 
government into two separate provinces and a consequential partition 
of its assets and liabilities. 

So far, therefore, as the main question before us 
is concerned I would dismiss the appeal and confirm 
the judgment of the Exchequer Court. 

With respect to the subordinate, but important 
question as to the extent of the liability of the pro- 
vince for these treaty obligations undertaken by the 
Dominion Government, I find it difficult to accept the 
reasoning by which the learned judge supports all of 
his conclusions. 

The treaty expresses upon its face the considera- 
tions which the Indians were to receive in return for 
the extinguishment of their title. Some few of these 
considerations may be found to be in excess of those 
which in former years were accustomed to be given 
in analogous cases, and one or two of them may per- 
haps be held to be simply a declaration of the general 
policy of the government in their administration of 
Indian affairs. Some others may be new and addi- 
tional for which precedents may not be found. But 
while I can gather from the evidence much to con- 
vince me that the Dominion Government was moved 
to enter into this treaty at the time it did by public 
considerations affecting alike the interests of the In- 
dians as those of the Dominion and its peace, order 

1909 
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a ml good govern ment, I am not able to say that I have 
any evidence on which I could determine that any of PROVINCE OF 

the considerations appearing on the face of the treaty, ‘ 
with the possible exception of the three subjects of D G'AXAD\ °F 

expenditure for schools, agriculture and the liquor —— 
traffic, Avere agreed to or given for any other purpose   
than that of extinguishing the Indian title. 

The facts that the government desired for broad 
public reasons to see highways and roadAvays running 
from east to Avest through the ceded territory as early 
as might be so as to enable the fertile prairies of the 
North-West Territories to be settled by way of Cana- 
dian territory instead of through a foreign country, or 
that they had entered into obligations Avith the 
Province of British Columbia for the construc- 
tion of a transcontinental raihvay and desired 
to remove all possible impediments to the fulfil- 
ment, Avhen the time came, of their obligation are 
not grounds, even if proved, AA-hicli Avould justify 
me in assuming that greater obligations Avere in- 
curred for the extinguishment of the Indian title 
than other Avise Avould have been. They merely in- 
dicate a condition of things which in the opinion of 
the Government made a treaty desirable and probably 
Avould determine them to forward its being entered 
into earlier than in the absence of such conditions it 
might have been. Nor can I draAv any inference from 
the last clause of the treaty wherein the Indians agree 
"to obey and abide by the latv and to maintain peace 
and good order between each other and also between 
themselves and other tribes” and other people, and not 
molest person or property in the ceded district or in- 
terfere Avith any person passing or travelling through 
it, etc., from AA-hicli I Avould be justified in concluding 

r>/; 
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' mon to many, if not all, treaties with the Indians 
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I think it is not unfair to hold that while many 
public considerations may hare existed at the particu- 
lar season when the treaty was made for entering into 
it and may have had the effect of anticipating the time 
when such a treaty might otherwise have been made, 
none of them can be determined to have been the 
things or objects or purposes for which the considera- 
tions of the treaty were agreed to be paid. 

And so on like reasoning I am not able to support 
the reduction of the §12 made as a present to each 
man, woman and child of the bands represented at the 
time the treaty was entered into down to §5. 

Nor am I able to agree to the judge's refusal to 
allow the expenditures made for the salaries of the 
chiefs and for a triennial distribution of clothing to 
them. I think all these things should be allowed. 

With regard to the expenditure for schools, the 
suppression of the liquor traffic and the encourage- 
ment of agriculture, I am inclined to think the 
learned judge’s disallowance of all these hems might 
be justified on the grounds stated by him. They were 
really intended when put in the treaty more as a 
declaration of the general policy of the government on 
these questions than as considerations referable to the 
extinguishment of the title and were, as the judge says, 
legitimate objects of administration. 

I would therefore allow the cross appeal in part 
as above stated, and dismiss the main appeal with 
costs. 
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the nature of the jurisdiction given by section 32 of PROVINCE OF 

ihe "Exchequer Court Act" in assigning to that court NT,vlau 

the power to determine “controversies” arising be- UüMI-NI0*°f 
tween the Dominion and a province that has acceded   

Idington J. 
thereto.   

The language is comprehensive enough to cover 
claims founded on some principles of honour, gener- 
osity or supposed natural justice, but no one in argu- 
ment ventured to say the court was given auy right to 
proceed upon any such ground. It seemed conceded 
rhat we must find a basis for the claim either in a con- 
tractual or (bearing in mind that the controversy is 
the Crown against the Crown for both parties act in 
the name of the Crown) quasi-coutractual relation be- 
tween the parties hereto or on some ground of legal 
equity. 

This is supplemented in the respondent's factum 
by an argument resting upon quasi-contracts of the 
civil law respecting which a long list of authorities is 
cited. But on argument that law and these authori- 
ties did not seem to be pressed. 

Let us bear all this in mind when measuring the 
claims in question. 

The appellant's counsel in opening had challenged 
the applicability of any law but that of Ontario, and 
pointed out that the contest arose out of dealings rela- 
tive to land in Ontario and what was done in regard 
thereto; and might have added that the seat of each 
government, concerned was and is in Ontario. Save a 
casual allusion to the authorities on civil law or 
French law as set forth in the factum of the respond- 
ent I heard no serious attempt to confute this claim 
for the law prevailing iu Ontario as that proper to be 
observed herein. 
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As to the civil law, invaluable as it often is to 
afford light upon the origin of what is found in much 
of the Civil Code of Quebec and the exceptional cases 
arising in that province, left unprovided for by that 
Code, it is no disparagement of the civil law to say 
that it is not of much direct service when we come to 
consider questions arising upon the “British North 
America Act,” or upon legislation of the Dominion 
which usually applies uniformly to all the provinces; 
and of still less value is it when we have, as here, to 
consider the legislation of another province than 
Quebec. 

The civil law is the ultimate origin of much that 
concerns property and civil rights in Quebec, but 
when these subject matters were relegated by the 
“British North America Act” to the respective juris- 
dictions of the provinces there was no longer need for 
its consideration as having any binding or operative 
effect in relation to the formation of the Government 
of the Dominion as a whole or its relation to its 
several parts or anything springing therefrom. 

Moreover, such lessons as may be derived there- 
from do not furnish to my mind much encouragement 
for the respondent here when due regard is had to the 
facts presented to us. Not only is that law inapplic- 
able for the reason I point out, but that law does not 
furnish any basis upon which to rest a claim in favour 
of one acting, not for another, or as representing 
another, or instead of another, but for itself solely, in 
direct hostility to that other, discards that other when 
and where present and in defiance of the other’s claim 
proceeds to expend accordingly; not in ignorance of 
fact or waut of opportunity to know the law and the 
fact. 

l 



VOL. XLII.j SUPREME COURT OF CANADA. 103 

ONTARIO 
r. 

DOMINION OF 
CANADA. 

IJington J. 

I think we therefore must assume that the law in 1909 

force in Ontario is to govern the rights between the PROVINCE OF 

parties hereto, so far as we are given any authority to 
pass upon them. 

I might add that having regard to the possible 
technical difficulty arising from each power represent- 

ing or being represented by the same Crown when we 

come to work out the statutes assigning this jurisdic- 
tion and seek for the law applicable, we may well 
assume and hold it to have been designed by each en- 

acting power to treat each actor, Dominion and pro- 

vince, as a separate and independent legal entity, cap- 

able of legal relations notwithstanding the technical 
difficulty that I allude to, which would be swept away 
by thus interpreting the said statutes. 

The claim in the case made by the Dominion 
(which by the way rests on transactions had seven 
years before these statutes) is to be re-paid moneys 
disbursed in procuring and in observing the terms of 

a treaty made on the 3rd of October, 1873, with In- 
dians and known as the North-West Angle Treaty 
No. 3. How did this treaty come about? A brief his- 

torical reply to this question ought to go far to solve 
the question of liability raised here. 

The negotiations leading up to the treaty spread 
over three years and kept pace, as it were, with some 
of the events to be referred to. 

A line of policy begotten of prudence, humanity 

and justice adopted by the British Crown to be ob- 
served in all future dealings with the Indians in re- 
spect of such rights as they might suppose themselves 
to possess was outlined in the Royal Proclamation 
of 1763 erecting, after the Treaty of Paris in that 

year, amongst others, a separate government for Que- 
bec, ceded by that treaty to the British Crown. 
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That policy adhered to thenceforward, by those 
r*Bovi.\-cE OF responsible for the honour of the Crown led to many 

é treaties whereby Indians agreed to surrender such 
OF rights as they were supposed to have in areas respec- 

  tively specified in such treaties. 
Idington J. 
  In these surrendering treaties there generally 

were reserves provided for Indians making such sur- 
renders to enter into or be confined to for purposes of 
residence. 

The history of this mode of dealing is very fully 
outlined in the judgment of the learned Chancellor 
Boyd in the case of The Queen v. The St. Catharines 
Mining Co.(l). 

The North-West Angle Treaty No. 3 made by the 
Dominion is of that class. 

Important as if was at all times to secure the con- 
tinuation of the policy I have referred to the Conféd- 
ération of the provinces, in 1867, rendered it doubly so 
because it was anticipated then that Bupert's Land 
and the North-West Territory, a land of vast extent 
and Imperial possibilities, yet roamed over by In- 
dians, would soon become part of the Dominion. 

Provision was made in section 149 of the “British 
North America Act’’ for such event. 

It was thus well known then, that instead of the 
Indian problem being likely soon to diminish in im- 
portance or the burthens incident to it become less, 
the contrary was almost certain to be the case and 
hence as a matter of the greatest importance for the 
welfare of Canada as a whole the subject was assigned 
to the Dominion by section 91, sub-section 24, of the 
•“British North America Act,” which is as follows: 

Indiana and landa reserved for the Indians. 

104 
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(1) It) O.R. 19G. 



VOL. XLII.j SITUE.UE COURT OF CANADA. 105 
1047 

lu the tir.st session of the first Parliament of the Do- 1909 

Idington J. 

minion the Senate and Commons of Canada adopted PHOVUNCKOF 
. . . OKTAKIO 

an address to Her late Majesty praying that she would 
be graciously pleased by and with the advice of Her 0F 

Most Honourable Privy Council under the section 14G 
I have already referred to of the “British North 
America Act,” to unite Rupert’s Land and the North- 
West Territory with the Dominion and to grant to the 
Parliament of Canada authority to legislate for their 
future welfare and good government, and assuring 
Her Majesty of the willingness of the Parliament of 
Canada to assume the duties and obligations of 
government and legislation as regarded those terri- 
tories. 

In that address a special paragraph relative to 
the Indians was inserted as follows: 

And furthermore, that, upon the transference of the territories 
in question to the Canadian Government, the claims of the Indian 
tribes to compensation for lands required for purposes of settlement 
will be considered and settled in conformity with the equitable prin- 
ciples which have uniformly governed the Itritish Crown in its deal 
ings with the aborigines. 

In pursuance of this address and the agreement of 
the Dominion with the Hudson Bay Company, ar- 
rived at with the concurrence of the British Govern- 
ment. for the surrender of those territories to Her 
Majesty, upon the understanding that upon their 
transfer to the Dominion the latter should pay the 
company £300,000, and also of an Act of the Imperial 
Parliament assented to on the 31st of July, ISOS, they 
were transferred by an order in council on the 23rd 
June, 1S70, to come into force on the then ensuing 
15th of July. 

It was supposed by many concerned in these pro- 
ceedings that these territories extended over a very 
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large part if not all of those lands now in the Pro- 
vince of Ontario and in part respect of which the 
treaty now in question was arrived at. 

The Province of Manitoba was created out of part 
of the new acquisition of territory. A rebellion broke 
out there. It becomes necessary to send troops 
through a long stretch of wilderness forming part of 
the land in question on which only Indians dwelt or 
over which they roamed. Many of those who had 
risen in rebellion were partly of Indian blood. It was 
thus brought home to those who had to deal with such 
a situation that the sooner these Indians roaming over 
the lands looked upon by them as their land and 
across which the troops had been transported were 
settled with the better for Canada. 

Prior to this rising the negotiations pursuant, to 
section 146 of the “British North America Act,” for 
British Columbia becoming a Province of Canada, had 
so taken shape that the terms of that project were 
practically settled. British Columbia thus became 
part of Canada from first of July, 1S71. The terms 
of this acquisition imposed upon the Dominion the 
obligation to build within a few years the Canadian 
Pacific Railway which of necessity must pass through 
the same territory I have already referred to as hav- 
ing to be crossed by the troops. 

Contemporaneously with the progress of these 
events leading to these annexations to the Dominion 
a waggon road, known as the Dawson route, was built 
by the Dominion, through parts of the same territory 
to aid in travel to the North-West. 

In the course of doing so. as well as of the trans- 
portation of troops, timber was cut and incidentally 
the land used as of right, and the Indians complained 
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of these invasions of their territory and the incidental 
cutting of what they claimed was their timber. 

The items allowed them, by the treaty, to soothe 
their wounded feelings in respect of these last men- 
tioned grievances, form part of the claims now in 
question. 

The chief items, however, are for the price paid 
for the extinction of what for want of a better term is 
spoken of as the Indian title, and of which in the case 
of The St. Catharines Milling Co. v. The Queen(l), 
at p. 54, Lord Watson said that 

1909 
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tlie tenure of the Indians was a personal and usufructary right 

dependent upon the good will of the Sovereign. 

The extinction of this Indian title, shadowy as 
it was, no doubt was a most substantial advantage to 
Ontario. 

Rut what was there in that which of necessity 
would give to any one extinguishing it the legal right 
to be re-paid the money expended in bringing its ex- 
tinction about? 

The extinction of the Hudson’s Bay Company's 
title was directly and indirectly of tenfold more im- 
portance to Ontario. 

The removal of that shadow from Ontario’s title 
paved the way for the removal of the other. 

If benefits derived from acts of, and money ex- 
pended by, government were to be held, without more, 
a legal basis for directing re-payment to the govern- 
ment of money or part of money expended, a share of 
the £300,000 paid the Hudson Bay Co. might as well 
be held due. Then where would the matter end? 
Where should the line be drawn? 

(1) 14 App. Cas. 4G. 
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1900 It is not pretended that there was anything said or 
PROVINCE OF done on behalf of Ontario that induced the Govern- 

OXTARIO 
v. ment of the Dominion to move in the matter of nego- 

D0
K£A“ tiating the Indian treaty; nor is it pretended that 

... ~~ r there was anv actionable legal obligation resting on 
  the Dominion towards Ontario to discharge this 

burthen; nor can it be maintained that, in the largest 
sense which a trust can have in law such as indicated 
by Lord Selborne in Kinloch v. Secretary of State for 
India(l), at pp. 625 and 626, in truth a trust existed 
out of which or the execution of it or something inci- 
dent to such execution of it, there could arise a legal 
or equitable claim to be repaid by any one money ex- 
pended as the moneys in question were expended; nor 
can it be claimed now, even if there was some reason 
for claiming so before the decision of the St. Catha- 
rines Milling Co. v. The Queen (2), that the Indian title 
passed to the Dominion; nor can it be as put in an 
argument I may not have properly grasped, that, as 
the land thus freed has been from time to time occu- 
pied by Ontario as the Indians receded in consequence 
of being compensated, Ontario has become under 
some legal obligation as a result thereof; nor can it 
be that the Dominion erred through ignorance of any 
of the facts that bore on the matter in any way, upon 
discovery of which by any imaginable circuity of 
actions for which this may be taken as a substitute it 
could recover for money paid by mistake. 

I confess I seem to myself chasing shadows for the . 
utmost pressure could not induce any one in argument 
to put the claim on any legal principle of law or 
equity that is usually recognizable. I have tried to 
reduce what was said as possibly falling within any of 

(1) 7 App. Cas. 619. (2) 14 App. Cas. 46. 
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these possible or impossible grounds. In light of the 
details of the history of which I have given only an 
■ airline, the agency theory j'mt forward, I respectfully 
submit, seems altogether without foundation in law 
or fact. 

So far from acting as an agent or as representing 
another, not only was the Dominion by virtue of its 
obligations to British Columbia and by other reasons 
of interest and duty which I will advert to later on, 
impelled to settle with the Indians, but was also so 
careful to exclude any such notion that it purposely 
awaited, as the report of the Minister of the Interior 
shews, its entering into contractual relations with 
< intario on the very subject of these lands pending the 
negotiations of the treaty until after it had been 

finally agreed to. 
The boundary between Ontario and Rupert’s Land 

and the North-West Territory had never been well 
defined. The Hudson Bay Company’s claims covered 
nearly, if not the entire, land that became the subject 
of this North-West Angle Treaty, No. 3. 

As things turned out Rupert’s Land and the North- 
West Territory covered, according to the judgment 
appealed front, about two-fifths and Ontario three- 
fifths of that land. 

The matter of fixing this boundary of Ontario was 
ultimately referred, by the parties hereto, to arbitra- 
tion and determined by an award made on the 3rd of 
August, 1STS. 

The negotiations leading to this result were begun 
in July, 1S71, and continued for some years before the 
arbitrators were appointed. 

On the 26th July, 1874, the parties hereto entered 
into an agreement for the establishment of a conven- 
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1909 tional boundary peuding the ultimate result of the 
PEOVIXCE OF determination of the true boundart and for the issu- 

OXTAMO 
v. mg of patents for lands on either side of this conven- 

D
°CAX.U)A.

OFtional boundary; those to the east and south thereof 

idimnoii j *° ^ssue(^ by the Government of Ontario, and those 
  to the west and north thereof to be issued by the 

Dominion Government, and that when the true bound- 
aries had been definitely adjusted each government 
should confirm such patents as had been issued by the 
other and should also account for the proceeds of such 
lands as the true boundaries when determined might 
shew to belong of right to the other. 

But why if it ever had been supposed that in any 
event any such claims as those now set up could be 
conceivable were they not provided for when the 
parties concerned were dealing with what was the 
actual corrollary of the very transactions which had 
so recently given rise to such claims, if at all possible? 

And above all why should such a claim be re- 
covered in a judgment founded, as that appealed from 
appears to be, on the assertion of the rights this very 
agreement gives rise to? The one was deliberately 
adopted and we are left to infer the other was either 
not supposed to exist or almost as deliberately aban- 
doned. 

If ever such a claim as now set up had arisen in 
law it existed then, and if a court had existed to try 
it and this action could conceivably have been brought 
then I venture to think the considerations I have ad- 
verted to would have furnished a complete answer 
thereto. 

It may be interesting to follow its later history. 

It is alleged Ontario entered into possession and 
therefore must pay. 
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It always had been iu possession. Its civil laws 1909 

and administration of justice reigned over it all. The PROVINCE or 
administration of criminal justice so far as needed r. 

devolved upon that provided - Its inhabitants hunted D°CANIUA.°
F 

and fished there as well as the Indians, and when the 
cloud was removed the duty devolved, as of course, on 
its government to facilitate the land's development. 
It is alleged the laud had turned out rich iu minerals 
and timber. Is the obligation one turning upon the 
nature of the soil? Or would it not exist if timber 
and gold had not been found there, but only a vast 
barren waste? 

Nor did the province come to the court seeking aid 
as against the Dominion or any one else to recover 
possession of the lands in question. The province did 
nothing but discharge those duties of government of 
which settling, selling, leasing or improving lands are 
in new countries such expensive, but common, inci- 
dents. It is not the case of an individual who could 
refrain from acting or accepting. The duty which 
arose, the only duty the province owed the Dominion, 
was to do all these things when given a chance. 

We have not, therefore, any ground upon which to 
say that in seeking equity it must do equity. 

Indeed, the province has not yet got any actual, 
but only in a limited legal sense, possession of much 
of the land over which the Indian roams in his hunt- 
ing and fishing as he had done before. His reserves, 
of a more limited character, are not yet finally 
selected. If, contrary to my impressions, any contract 
could be implied as suggested in the argument I have 
already referred to, from the Dominion doing some- 
thing and the province entering into and accepting 
that, it has not yet been completed, for the contract 
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1909 0f 1894^ hereinafter referred to, defines how that is 
PROVINCE OF f0 he done, and it appears it is not vet done. 

v. But we are told the liability has been already 
DOMINION OF , , ,, . , , „ ,, ... 

CANADA, passed upon by the judgment of the Privy Council in 

Winston j a dictum found in the case of The 8t. Catharines Mill■ 
  inr/ Co. v. The Queen ( 1). 

It seems to me there are two answers to this : One 
that it is mere dictum; and the other that the parties 
concerned by their action I am about to refer to so 
recognized it and proceeded to agree upon such an 
entirely different view of it from that now pressed by 
one of them that it is hardly open to the respondent 
to rely much on such a contention. 

Let us appreciate the true value of that dictum for 
our present purpose by considering what happened. 

The boundary award, after confirmation by the 
Privy Council to which it was submitted, was con- 
firmed by the parties hereto under such circumstances 
as I need not state in detail, but finally so in 1SS3. 

In that year the Dominion Government issued a 
license to the St. Catharines Milling Co. to cut timber 
on the land found by this award to have been part of 
the Province of Ontario and also forming part of 
the land over which the Indian title had been extin- 
guished by the said Treaty No. 3. 

Ontario claimed the land in question fell within 
section 109 of the “British North America Act,” and 
hence was the absolute property of that province and 
began in the name of the Crown a suit against the 
Milling Co. to restrain its cutting of timber there. 

The Milling Co. asserted that by virtue of the sur- 
render of the Indian title (to the Dominion as the 

(1) 14 App. Cas. 4G. 
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claim was put) the Domiuiou was the absolute owner 
uf the timber. 

This suit already referred to was tried in 1885 by 
rhe learned Chancellor of Ontario and decided in 
favour of Ontario’s contention. 

The respondent was not a party to that suit. But 
when the case had passed through its various stages 
of trial, appeal to the Court of Appeal for Ontario, 
and an appeal to this court, with the result that each 
court maintained the contention of the present appel- 
lant in its claim that the timber belonged not to the 
present respondent, but to the appellant, it was car- 
ried by way of appeal to the Judicial Committee of 
the Privy Council. 

When the case reached there the now respondent, 
for the first time, asked leave to intervene, and the 
result of such application was that counsel for the 
present respondent were heard. 

No change took place in the record raising new 
issues. The issue imised here was not and could not 
appear on that record. 

We are told that sometime during the argument 
the counsel thus representing present respondent at- 
tempted unsuccessfully to introduce the question of 

the right of the Dominion to be recouped what it paid 
to the Indians to procure the extinction of the Indian 

1909 

PROVINCE OF 
ONTARIO 

v. 
DOUINION OF 

CANADA. 

Idington J. 

title. 
It appears from the judgment already referred to 

that counsel also set up the entirely different claim 
that the Indian title had been acquired by the Domin- 
ion, and hence possessed the property in the timber in 
question. In the closing part of the judgment of Lord 
Watson the following sentences occur: 

I 

I 

Î5 
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1909 Seeing that the benefit of the surrender accrues to her, Ontario 

PROVINCE OF 
mu3t course relieve the Crown, and the Dominion, of all obliga- 

ONTABIO tions involving the payment of money which were undertaken by 
D. Her Majesty, and which are said to have been in part fulfilled by 

DOMINION OF the Dominion Government. There may be other questions behind, 
CANADA. wjth respect to the right to determine to what extent, and at what 

loin^on J P-r'0(isJ the disputed territory, over which the Indians still exercise 
Z  their avocations of hunting and fishing, is to be taken up for settle- 

ment or other purposes, but none of these questions are raised for 
decision in the present suit. 

This has been pressed strongly upon us as an 
authoritative exposition of the law if not an absolute 
decision of the actual point raised in this case. 

On such a case as and so presented can we accept 
as binding the dictum I have quoted from the judg- 
ment of Lord Watson? 

It does not seem to me we can escape by that easy 
means the responsibility resting upon us. 

The case as presented to us was not before the 
Judicial Committee; the arguments now presented 
were not possible for full presentation there, and the 
limitations that bind our jurisdiction were not and 
could not be, so far as I can see, present to the mind 
of that court. 

If it had been intended by the court to have it held 
as binding I would have expected in the later case of 
The Ontario Mining Co. V. Seybold(l), to have found 
direct language to the effect that such had been the 
declared result or at all events was then the opinion 
of the court. The language used falls far short of 
any such thing. 

I infer that on this latter occasion the court 
neither felt bound by the dictum nor quite sure that 
it contained that exposition of the law which it would 
expect to be observed by us as matter of course. 

(1) [1903] A.C. 73. 
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With great respect I venture to submit that the 
expression in the first sentence of the dictum “must, 
of course, relieve the Crown, and the Dominion” does 
not indicate (if I am permitted to draw an inference 
from the habitual accuracy of the writer) that con- 
sideration had been had to the peculiarity that it was 
as the representative of the Crown that Ontario had 
succeeded. 

It indicates clearly enough, I submit, that the 
peculiar limits of our jurisdiction to decide between 
two (shall I say departments of government or 
branches of sovereignty), of which each represented 
the Crown, had not been fully and finally considered, 
much less the definite character of the obligation, if 
any. 

I conclude that we have a duty to discharge and 
are not relieved by this dictum, which must be held 
obiter, yet received with that respect due to the first 
impressions of such high authority, and given due 
consideration. 

Following the decision in that case and the dictum 
now rested upon came an agreement entered into on 
the 16th of April, 1894, between the parties hereto, 
not hastily, not as part of routine work of depart- 
meuts of ihe Government, when attention had not been 
drawn to the full import of the step taken, but as the 
deliberate result of each government and of Parlia- 
ment and legislature having given due consideration 
thereto. 

This agreement on its face purports to be in pur- 
suance of the Statute of Canada passed in the 54th 
and 55th years of Her Majesty’s reign, chaptered 5, 
and the Statute of Ontario passed in the 54th year of 
Her Majesty’s reign, chaptered 3. 

1909 
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Idington J. 
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1909 It is provided by the first operative clause of it 
PBOVECCE OF that as the Crown lands in the surrendered territorv 

ONTARIO . . 

v. have been decided to belong to Ontario or Her Majesty 

°CAKADA?F right of said province, the Indian rights of hunting 

Idington J. and fishing, throughout the tract surrendered, not in- 
cluding the reserves to be made thereunder, do not 
continue so far as regards lands required for settle- 
ment, lumbering, mining and other purposes, by the 
Government of Ontario, “and that the concurrence of 
the Province of Ontario is required in the selection of 
the said reserves.” 

The 6th paragraph is as follows : 

That any future treaties with the Indians in respect of territory 
in Ontario to which they have not before the passing of the said 
statutes surrendered their claim aforesaid, shall be deemed to require 
the concurrence of the Government of Ontario. 

Not a word appears in this agreement in regard to 
these claims now made, though, if due to-day they had 
been for great part, if not the most part, then due for 
twenty-one years. One might have expected them if 
weak originally, to have attained their maj'ority and 
full strength and to speak then or forever be silent 
when an abandonment so complete and utter of all old 
contentions was about to be thus deliberately made. 

The dictum now relied upon had then been stand- 
ing before all concerned for about six years, with the 
rights of the parties fully cleared up. But nothing is 
done for nearly eight years more. 

Then when the case of Ontario Mining Co. v. Sey- 
bold{ 1) was pending before the Judicial Committee of 
the Privy Council and the Dominion was represented 
by counsel, besides those representing the parties, the 

(1) [1903] A.C. 73. 
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datum, 1 have no doubt, was pressed and evoked the 
■ply 1 have already referred to. 

Six months after we have these claims now in ques- 
imi presented for the first time and action brought. 

Leaving out of view one thing to which I will ad- 
vei't later on, what would be said of such a claim if 
presented by one private individual as against another 
at such a length of time from its origin and with such 
a history of opportunities to put it forward yet kept in 
abeyance? 

The probable answer to this question may be left 
!" meet and cover the rather vague, but wide and per- 
sisient. demands for a kind of justice that does not 
fall within the narrow limits of the law. 

I think we must, to appreciate the legal nature of 
ibis claim, have regard above all else to the terms of 
Lite “British North America Act'’ and understand the 
obligations arising thereunder and resting upon each 
actor and their relations to each other, and especially 
so in regard to these matters antecedent to the origin 
of the claim. 

The case as it presents itself to my mind is that 
the Dominion was assigned by the ‘“British North 
America Act,” sec. 91, sub-sec. 24, quoted above, the 
high, honourable, and onerous duties of the guard- 
ians of the many races of Indians then within or 
that might at any future time fall within the bor- 
ders of Canada; that these duties were to be dis- 
charged as occasion called for, having in mind always 
the peace, order and good government of Canada 
and, as part and parcel thereof and not the least factor 
in promoting all implied therein, the due observance 
of those duties towards the Indians, which the policy 
of the British Crown had rendered of paramount im- 
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1909 

PROVINCE OF 
ONTARIO 

v. 
DOMINION OF 

CANADA. 

Idington J. 

portance ; that the discharging, in a statesmanlike way, 
when the several occasions I have recited called for, 
these high duties of national importance they were dis- 
charged all the better by being freed from the tram- 
mels of being confined within the narrow views that 
the provincial range of vision might have restricted 
action to, if the needs and wishes of a single province 
were to be considered, or even the dominant factor 
used as a guide, perhaps to the detriment of national 
interests ; and that there arose on the part of Ontario 
no contractual or equitable obligation enforceable in a 
suit at law to make good any moneys expended in the 
way claimed. Kay, more, I am unable to see how short 
of an express understanding there ever could have 
arisen from the discharge by the Dominion of its 
responsibilities under sub-section 24 any such legal 
liability on the part of any province. 

I think the appeal should be allowed, the cross- 
appeal be dismissed and the judgment for appellant on 
its counterclaim stand. 

MACLENNAN J.—I concur in the opinion stated by 
Mr. Justice Duff. 

DUFF J.—The “Exchequer Court Act” confers 
upon that court jurisdiction to decide a controversy 
such as this. It says nothing about the rule to be 
applied in reaching a decision ; but it is not to be sup- 
posed that (acting as a court) that court is to pro- 
ceed only upon such views as the judge of the court 
may have concerning what (in the circumstances pre- 
sented to him) it would be fair and just and proper 
that one or the other party to the controversy should 
do. I think that in providing for the determination 
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of controversies the Act speaks of controversies about 1909 

rights; pre-supposing some rule or principle accord-^OV^NCEOF 

ing to which such rights can be ascertained; which v. 
rule or principle could, it should seem, be no other D°c”^,^0F 

than the appropriate rule or principle of law. I think 
we should not presume that the Exchequer Court has   
been authorized to make a rule of law for the purpose 
of determining such a dispute; or to apply to such a 
controversy a rule or principle prevailing in one local- 
ity when, according to accepted principles, it should 
be determined upon the law of another locality. This 
view of the functions of the court under the Act does 
not so circumscribe those functions as greatly to re- 
strict the beneficial operation of the statute. What- 
ever the right of the Dominion in such a case as the 
present it is difficult to see how the province could 
(apart from the statute and without its consent given 
in the particular case) be brought before any court to 
answer the Dominion’s claim. The statute referred to 
and the correlative statute of the province once for all 
give a legal sanction to such proceedings, and provide 
a tribunal (where none existed) by which, at the in- 
stance of either of them, their reciprocal rights and 
obligations touching any dispute may be ascertained 
and authoritatively declared. 

The claim which is made in this action is that On- 
tario shall be declared to be liable to indemnify the 
Dominion in respect of the money payments assumed 
by the Dominion on behalf of the Crown under the 
treaty in question. In the view I take of the case it 
will not be necessary to distinguish the different 
undertakings. I think the claim fails in toto. 

The learned trial judge, who has in part sustained 
the Dominion contention bases the liability upon this 

1961 
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1909 reasoning. He says it is a settled principle of law of 
PROVINCE OF England that where a person having the legal title to 

ONTARIO 
v. land and believing himself to be the true owner, makes 

D0
CANADA°* improvements at his own expense, the equitable owner 

Duffj suiQS f°r Possessi°n and mesne profits in a court of 
  equity may be compelled to make, as against his claim 

for mesne profits, an allowance for the cost of the 
improvements so made. That principle, he thinks (by 
reason of the counterclaim of the Dominion] comes 
into operation here. 

Assuming this principle applicable in the circum- 
stances, I am unable to follow the learned judge in the 
reasoning by which it is made the basis of his judg- 
ment. The receipts for which the Dominion is asked 
to accouut amount, roughly speaking, to something 
like §150,000. The judgment imposes upon Ontario 
a liability which, as regards past payments, is much 
greater than this sum and consequentially establishes 
an obligation extending to payments which may be 
spread over an indefinite period in future. That is a 
form of relief far beyond any mere allowance by way 
of set-off and is an extension of the principle invoked 
for which with great respect I can see no warrant. 

But the rule has, I think, no sort of application to 
this case. 

Admittedly the benefit of the treaty expenditures 
in part accrued to the Dominion. Admittedly, at 
the time they w*ere made, the Dominion had full 
notice of Ontario’s claim to the territory. In this 
state of facts the agreement on which the counter- 
claim is based was made, that is to say, after the obli- 
gation to make the expenditures had under the treaty 
been incurred, and while the claim of Ontario to the 
territory was being actively asserted; and that agree- 
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Mi-ur is silent upon the treaty obligations. With full 
nu\\ lodge of the equity, so called, which is now set up PHOVINCEOF 

he Dominion undertook bv an unqualified umlertak- v. 
, DOMINION OF 

eg ro account to Ontario for the sums now claimed CANADA. 

ay that province. Observe now that for our present 
purpose e.r hjjjiothesi the claims asserted by the   
Dominion were of such a character that in respect of 
: Ill-in. independently of the alleged right of set-off, no 
liability rested upon Ontario. I cannot then imagine 
anything more repugnant to equity than to say in 
these circumstances, to the province: This agreement 
’f yours cannot be enforced until you have satisfied 
.daims of the Dominion (otherwise unenforceable) 
which were fully known to the Dominion at the time 
the agreement was made, but were not asserted until 
nveuty years afterwards. The parties agreed irre- 
-pective of the alleged equities that in the contingency 
which occurred the payments should be made. The 
court is asked to declare that the Dominion is not 
liable to make these payments except upon the terms 
of satisfying those self-same unenforceable equities. 
If this, the true meaning of the parties had been put 
iu words as I have put it, the true effect of the conten- 
tion I am dealing with would at once appear, viz., that 
the court is asked, in order to give effect to these 
claims, to reform the bargain between the parties. 

On the argument Mr. Xewcombe supported the 
judgment upon other grounds. 

First, he broadly asserts the right of the Domin- 
ion upon the principle (recognized in the civil law 
and applied by Story J. in Bright v. Boyil(l) ) under 
which a bona fide possessor of real estate believing 
himself to be the true owner is entitled as against the 

1063 

(1) 1 Story 47S. 



1864 

122 SUPREME COURT OF CANADA. [VOL. XL1I. 

1909 

PROVINCE OF 
ONTARIO 

v. 
DOMINION OF 

CANADA. 

Duff J. 

owner seeking to recover possession to be repaid the 
sums paid by him in discharging an encumbrance. 

The principle thus broadly stated has, as the 
learned judge says, no place in English law or in the 
law of Ontario except in the qualified sense of certain 
statutes which have no application here. It cannot, 
therefore, I think, be applied to this case because such 
a claim would plainly be governed by the lex situs. 

But, assuming the principle to be applicable, con- 
sider briefly in the light of the evidence the circum- 
stances which led to the treaty. The learned judge 
thus recounts them: 

The question of obtaining the surrender of the Indian title in the 
lands described in the North-West Angle Treaty No. 3, was in 1S70, 

when Rupert’s Land and the North-Western Territory were admitted 
to the union, a very urgent and pressing one, not because such lands 
were at that time required or deemed to be desirable or available for 
settlement, but because it was necessary for the good government of 
the country to open up and maintain through 3uch lands a line or 
way of communication between the eastern and settled portions of 
Canada and the great and fertile western territory that was added 
to the Dominion. At that time a line of communication, known as 
the Dawson Route, was being opened up through such lands. During 
the summer of that year it became necessary to send through this 
territory a military force to maintain the Queen’s authority, and 
establish order in the country about the Red River. Early in the 
year the Government of Canada had sent an agent to Fort Frances 
“to keep up a friendly intercourse” with the chiefs and Indians 
who assembled there, and to “disabuse their minds of any idle reports 
they might hear as to the views and intentions of the Government of 
Canada in reference to them.” In May the government sent Mr. 
Simpson to the same place to secure from the Salteaux Indians a 
right-of-way for the troops and to prevent any interruption of survey- 
ing parties during the summer. The demands that the Indians made 
were considered so excessive that Mr. Simpson did not come to any 
agreement with them. They, however, stated that it was not their 
intention to try and stop the troops from passing through their lands 
on their way to the Red River, but that if Mr. Dawson was to make 
roads through their country they expected to be paid for the right-of- 
way. In the next year another attempt was made to arrive at a 
settlement with these Indians. But on this occasion it was not a 
question of obtaining merely a right-of-way through their lands, 
but of acquiring a surrender of the Indian title therein so that such 
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lands would be open for settlement. By a commission issued under 1909 
the Great Seal of Canada, and hearing date the 27th of April, pB0V^j^. 0F 

1S71, and in which it \va3 recited that the Indian title in the lands ONTARIO 

therein mentioned had not been extinguished, and that such lands r. 
were required for settlement, Her late Majesty appointed Mr. Simp- 0F 

son, Mr. Dawson and Mr. Pither commissioners to make a treaty ' A V‘ 
with the several bands of the Ojibeway tribe of Indians occupying Duff J. 
and claiming the lands in that portion of her North-Western Terri-   
tory lying and being between Lake Shebandowan and the North-West 
Angle of the Lake of the Woods. The commissioners, as appears 
from their report of the 11th day of July, 1S71, entered into negotia- 
tions with the Indians and settled, a3 they thought, “all past claims” 
that the Indians had, but “various causes prevented them from 
entering into a formal and permanent arrangement” with the 
Indians at that time. On the 20th day of July, 1871, by an 
order in council passed on the 10th day of May in that 3'ear, 
British Columbia was admitted into the union. By the terms of the 
union the Government of Canada, among other things, undertook to 
construct a railway “to connect the seaboard of British Columbia 
with the railway system of Canada.” That involved the construction 
of a railway through the lands for the surrender of the Indian title in 
which the Government of Canada was in that year negotiating. It 
afforded another reason, if another were needed, for the early extin- 
guishment of such title. It is put forward on behalf of Ontario that 
the conclusion of a treaty with these Indians was a prime necessity in 
the carrying out of the railway policy necessary to implement the 
agreement of the Dominion with the Province of British Columbia. 
That the construction of the Canadian Pacific Railway would in 
the course of time have made it necessary to extinguish the Indian 
title in these land3, or at least in so much thereof as was needed 
for a right-of-way through the same, cannot admit of doubt. But 
it is not at all clear that this matter was in 1S71 pressing or urgent 
if anything were thought to turn upon that point. But it is, it seems 
to me, clear that for a number of reasons, either relating or deemed 
by the Government of Canada to relate, to the administration of the 
affairs of the Dominion, it was at the time necessary that the Indian 
title in these lands should be extinguished. 

This latter the evidence clearly shews was only a 
means to an end. It was deemed advisable to provide 
a passage through this territory for immigrants into 
the newly acquired North-West. It was necessary if 
the obligations of the Dominion undertaken in the 
terms of union with British Columbia were to be ful- 
filled to arrange for the immediate commencement 
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and prosecution of the construction of a line of rail- 
PBOVIXCE OF way between Eastern Canada and that province. 

ONTARIO “ 

v. These were objects of Dominion policv affecting the 
CANADA. Dominion as a whole. To attain these objects it ivas 
Duff j. necessary to induce the Indians to abandon their pre- 

tensions to occupy the whole territory in question to 
the exclusion of whites and to settle on more limited 
reservations. Upon this necessity the Dominion 
acted, hence the treaty. 

The traditional policy iu Canada respecting the 
Indians themselves pointed in the same direction. 
That policy was that when the progress of advancing 
settlement brought with it danger of collision between 
white settlers and Indians still in a savage and pagan 
state, to induce, if possible, the Indians to settle on 
limited areas and by slow degrees to lead them into 
the ways of civilized life. The responsibility in re- 
spect of all these matters is by the ‘-'British North 
America Act” cast upon the Dominion ; and it is quite 
clear, I think, that if in the judgment of the Domin- 
ion apart from the considerations of policy above men- 
tioned the time had arrived when in the interests of 

■ the Indian as well as of the settlers and to secure tran- 
quillity, this course was to be taken—the evidence 
leaves no room for doubt that an essential condition 
of success would be that the rights the Indians be- 
lieved they possessed in the larger area should be 
given up ; and, that in order to procure the surrender 
of those rights something in the nature of compensa- 
tion must have been promised, as always had been 
done in previous arrangements of the same character. 
The acquisition of the Indian title was not, I should 
think, iu itself even in the slightest degree at that 
time an object of Dominion policy. Not until a date 
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iiicli later than the treaty does it appear to have 
■i iirred to anybody that the Dominion had 

■ mired any territorial rights under the treaty. 

1909 

ac- PBOVINCE or 
Tlie “r 

urrender of the Indian interest was in truth a mere U°c”^T
v°

N
v
0E' 

incident in a laige policy looking to the settlement of 
liât part of Canada lying between the Great Lakes 

.nid the Pacific, the prosecution of which necessarily 
required an arrangement with these Indians after the 
rradidonal practice. 

In these circumstances, I caunot conceive on what 
■rinciple a court of equity could proceed to adjust 
suitably as between the Dominion and the province 
he burden of the obligations undertaken by the 

:• inner. It is a case very different from the simple 
■ ase of the extinction by payment of a pecuniary 
barge; that there should be a right of indemnity in 

'iicli a case is at least intelligible. Here we have a 
usufruct which, conceived as mere burden on the title, 
annot be appraised; and we have the case of a peti- 

■ inner who, to serve his own ends, to meet his own obli- 
gations, to protect his own interests, has been obliged 
to procure the surrender of the burden, and who, to 
procure that surrender, has, without consulting the 
owners, compounded for it in money on his own terms. 
Has a court of equity any rule or principle which will 
serve to effect a just distribution between the owner 
and the petitioner of the burden? 

Or if we add, as we must to complete the parallel, 
that these ends, obligations and interests have no 
special relation to any interest in the land and that 
everything is done pending an active dispute with the 
true owner concerning the title and that the petitioner 
is not in possession—at all events has no better pos- 
session than the owner—can there really be any prin- 
ciple of justice upon which it can be averred that the 

Duff .r. 1067 
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whole of the burdens thus assumed by the petitioner 
must be borne by the true owner? 

I think Mr. Newcombe's argument mainly rested, 
however, on his contention that in concluding the 
treaty and, therefore, in undertaking the obligations 
referred to the Dominion acted as the agent of On- 
tario. This contention was based on three grounds 
which are: 1st, the acquiescence of Ontario; 2nd, rati- 
fication by Ontario; and 3rd, a constitutional agency 
arising out of the powers and duties with which the 
Dominion is invested and burdened by the “British 
North America Act.” 

Of the first and second of the three grounds it is, 
I think, enough to say that the Dominion did not in 
concluding the treaty profess to act as the agent of 
Ontario and that the treaty having been concluded 
Ontario did nothing but accept what has been de- 
clared to be the legal result of it irrespective of any 
action or inaction on her part. In these circum- 
stances it is difficult to see how in any sense germane 
to the question of the existence or non-existence of 
agency either acquiescence or ratification can be im- 
puted to the province. 

The third ground raises a question of the utmost 
general importance. It is a question which. I think, 
must be answered in a sense opposed to Mr. New- 
combe’s contention. It is, I think, true—as Mr. New- 
combe argues—-that the Dominion alone was compe- 
tent to authorize the treaty in question. In that 
matter the Dominion, in other words, represented the 
authority of the Crown. But in what sense was the 
Dominion the agent of Ontario? I think the argu- 
ment seems to come to this, that because the whole 
authority of the Crown in respect of the Indians and 



S
&

 $
£j

ji
 

VOL. XLIL] SUPREME COURT OF CANADA. 

•he Indian lands is committed to the Dominion, the 
Dominion may in the course of exercising that author- PBOVIXCEOF 

:y in the prosecution of Dominion policy conceived * v. 
in the interest of the Dominion as a whole undertake Dt£^°*0F 

on behalf of a province without its consent and there- ——* 
ivy effectively bind the province to an obligation in-   

vulving the payment of money. That is a far-reaching 
proposition, and one which I think cannot be main- 
tained. 

The Crown on the advice of the Legislature of 
a province ( acting within the limits prescribed by 
the “British North America Act”) may authorize 
the undertaking on behalf of the province of a finan- 
cial or other obligation. I do not think the Act 
creates any other agency having authority to fasten 
upon a province as such any such obligation. The 
view advanced on behalf of the Dominion, as I 
have just indicated it, is, of course, the negation of 
this; but, as I conceive, that view is incompatible 
with the true view of the status of the provinces under 
the “British North America Act.” 

The status is thus explained by Lord Watson 
who, speaking on behalf of the Judicial Committee in ' 
The Liquidators of the Maritime Bank v. The Receiver 
General of Xew Brunswick (1), at pp. 441 and 442, 
said: 

The object of the Act was neither to weld the provinces into one, 
nor to subordinate provincial governments to a central authority, 
but to create a federal government in which they should all 
be represented, entrusted with the exclusive administration of 
affairs in which they had a common interest, each province retain- 
ing its independence and autonomy. That object wa3 accomplished 
by distributing, between the Dominion and the provinces, all powers 
executive and legislative, and all public property and revenues which 
had previously belonged to the provinces; so that the Dominion 

1069 

(1) [1892] A.C. 437. 
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Government should be vested with such of these powers, property, 
and revenues as were necessary for the due performance of its consti- 
tutional functions, and that the remainder should be retained by the 
provinces for the purposes of provincial government * * *. 

It is clear, therefore, that the provincial legislature of New 
Brunswick does not occupy the subordinate position which was 
ascribed to it in the argument of the appellants. It derives no auth- 
ority from the Government of Canada, and its status is in no way 
analogous to that of a municipal institution which is an authority 
constituted for purpoles of local administration. It possesses powers, 
not of administration merely, but of legislation, in the strictest 
sense of that word; and, within the limits assigned by section 92 of 
the Act of 1S67, these powers are exclusive and supreme. 

The independence of the provinces as regards their 
control of the property and revenues appropriated to 
them by the Act has been emphasized in a series of 
decisions ; and it has been frequently pointed out that 
the parts of the Act in which property and revenues 
are declared to “belong to" or to be “the property of” 
the provinces import simply that the public property 
and revenues referred to while continuing to be vested 
in the Crown are made subject to the exclusive disposi- 
tion of the provincial legislatures. Thus Lord Watson 
in St. Catharines Milling Co. v. The Queen( 1), at p. 
56: 

In construing these enactments it must always be kept in view 
that, wherever public land with its incidents is described as “the 
property of” or as “belonging to" the Dominion or a province, these 
expressions merely import that the right to its beneficial use,, or to 
its proceeds, has been appropriated to the Dominion or to the pro- 
vince, as the case may be, and is subject to the control of its 
legislature, the laud itself being vested in the Crown * * *. 

And again at pp. 57 and 58 : 

The enactments of section 109 are, in the opinion of their lord- 
ships, sufficient to give to each province, subject to the adminis- 
tration and control of its own legislature, the entire beneficial inter- 
est of the Crown in all lands within its boundaries which at the 
time of the union were vested in the Crown, with the exception of 

(1) 14 App. Ca3. 40. 
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•i lands as the Dominion acquired right to under section 103, or 
— ht assume for tlie purpose^ specified in section 117. Its legal 

. . r. ir> to exclude from the ‘'duties and revenuei” appropriated to 
Dominion, all the ordinary territorial revenues of tlie Crown 

c i'ir.g within the provinces. 

in .It tornci.i-Gcncrai of Ontario v. l/crctT(l) Lord 

.'■vlliorno inferring to tlm .section just mentioned uses 

liicsc words : 

The general subject of the whole section is of a h’gh political 
riciure; it R the attrilmtion of Royal territorial rights, for purposes 

’cvenue and government to th^ provinces in which they are situate, 
■ r arise. 

A.nd in the A1 lorncy-Gcneral of Canada v. Attar- 
”■/!-(iaura.1 of Ontario ct «/.(2) Lord Hersehell de- 

livering the judgment of the Judicial Committee after 

a full argument in which all the provinces partici- 

pated, said, at pp. TOO and 710: 

ii must also be borne in mind that there is a broad distinction 
be; ween proprietary rights and legislative jurisdiction. The fact 
that such jurisdiction in respect of a particular subject-matter is 
viiferri'd on tlie Dominion Legislature, for example, affords no evi- 
deuce that any proprietary rights with respect to it were trans- 
ferred to the Dominion. There is no presumption that because 

legislative jurisdiction was vested in tlie Dominion Parliament pro- 
prietary rights were transferred to it. The Dominion of Canada was 
called into existence by the British North America Act, 1S0T. What- 
ever proprietary rights were at the time of the passing of that Act 
possessed by the provinces remain vested in them except such as are 
by any of its express enactments transferred to the Dominion of 
Canada. 

And again at p. 713 : 

If, however, the legislature purports to confer upon others pro- 
prietary rights where it possesses none itself, that in their lordships’ 
opinion is not an exercise of the legislative jurisdiction conferred by 
section 91. If the contrary were held, it would follow that the 
Dominion might practically transfer to itself property which has, by 
the British North America Act, been left to the provinces and not 
vested in it. 

(1) S App. Cas. 767, at p. 773. (2) [1S98] A.C. 700. 
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I am unable to reconcile these views touching the 
constitutional position of the provinces and the mea- 
sure of control conferred upon the provincial legisla- 
tures respecting the property and revenues vested in 
them with the contention that the grant to the Domin- 
ion of legislative power in respect of the subjects 
enumerated in section 91 implies the right in the exer- 
cise of that power to dispose, indirectly (without the 
consent of the provincial legislatures) of such proper- 
ties and revenues by fastening upon- the provinces 
without any such consent obligations of a financial 
character. This view, if accepted, would, I think, be 
simply destructive of what Lord Watson in the pas- 
sage quoted above describes as ‘The independence and 
autonomy of the provinces.” 

It remains to consider the observation of Lord 
Watson in the course of the judgment delivered in The 
St. Catharines Milling Co. V. The Queen ( 1), and that 
of Strong C.J. in the Robinson Treaty CaseÇl). The 
observation of Strong C.J. (being a dictum founded 
upon the observation of Lord Watson) will not re- 
quire separate consideration. 

The observation of Lord Watson forms, I think, 
no part of the decision of the Privy Council. The 
question which it touches upon was not raised upon 
the record nor discussed at the hearing or considered 
by the learned trial judge; it was neither raised nor 
considered before this court; it was not argued as 
one of the points in dispute before the Judicial 
Committee. The formal judgment of that tribunal 
does not mention it. These circumstances in them- 
selves are, I think, sufficient to shew that it can- 
not be treated as a term of the judgment in favour 

(1) 14 App. Cas. 4G. (2) 25 Can. S.C.R. 434, at p. 505. 



VOL. XLII.j SUPREME COURT OF CANADA. 131 

of the province; and as the consideration of any 1909 

equities between the province and the Dominion aris- PROVINCE or 

in”: out of the obligations assumed by the Dominion NT£.' 
under the treaty was, obviously, not regarded byDo

(^^°* 
Lord Watson as in auv wav germane to the sole ones-   
tion decided (and the sole question litigated)—the   
legal title to the lands affected by the surrender—it 
should seem that the remark in question ought not 
to be regarded as indicating one of the grounds on 
which the decision proceeded. 

it is, I suppose, needless to say that any observation 
of Lord Watson whether strictly authoritative or not 
(even a passing expression of opinion) is entitled to 
and would always receive the most careful and re- 
spectful consideration of this court; but when such an 
observation is addressed to an unargued question de- 
pending to some extent upon the consideration of 
facts and circumstances not brought to the attention 
of the court one cannot, I think, relieve one's self from 
one's responsibility by treating it as immediately 
decisive. 

There are two reasons why, with great respect, I 
think the dictum in question should not govern our 
decision in this ease. The first is based upon the cir- 
cumstance I have just mentioned, viz., that the facts 
now before us were not all before the Privy Council in 
the St. Catharines Milling Co. Casc{l), and even upon 
such as were before them there was no argument 
touching their bearing upon the point now in issue. 

The second is that it is, I think, at least doubt- 
ful whether Lord Watson was in that observation 
intending to pass upon any question of legal right. 
The question of the legal right of the Dominion to in- 

9 >/2 

( 1 ) 14 App. Cas. 46. 
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1009 demnitj from the province had not, as I have said, 
PROVINCE or been litigated; and it was consequently still open to 

ONTAUO j)oiniüiori r{lise it in another proceeding. I do 

DOMINION OF uo£ think that in these circumstances Lord Watson 
CANADA. 

  could have intended to anticipate the action of the 
  courts in respect of a question which they might be 

called upon to decide in an appropriate proceeding 
and commit the Judicial Committee to an opinion 
upon it in a proceeding in which that question had 
not been discussed. The preferable view of the import 
of the remark seems to be that upon the facts as they 
appeared as a matter of fair dealing Ontario would be 
expected to assume the obligations in question. In 
the view I have expressed concerning the functions of 
the Exchequer Court in deciding controversies such as 
this, such an opinion, even if one should not, upon a 
consideration of all the circumstances, differ from it, 
would not be conclusive of this appeal. 

The appeal should be allowed and tbe action dis- 
missed without costs. 

Appeal allowed without costs. 

Solicitor for the appellant : Æmilius h iving. 

Solicitor for the respondent : TF. D. Hogg. 
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IX THE MATTER OK THF. PETITION OF RIGHT OF 

JOSEPH HENRY, CHARLES M. ] 
HERCHMER, JOHN AV. McDOU- i 
GALL, CHARLES AY. SALT AND 

JOHN CHECOCK, CHIEFS AND I 
COUNCILLORS OF THE MISSISSATJ- ! SUPPIIANT* • 

GAS OF THE CREDIT, ON BEHALF OF ' & ’ 
THEMSELVES AND ALL OTHERS THE 
SAID MlSSISSAUGAS OF THE CREDIT, 
AND THE SAID MlSSISSAUGAS OF 
THE CREDIT  

AND 

HIS MAJESTY THE KING RESPONDENT. 

Indian*—Mi>*i *.*n i"j:i Kami—Claim for restitution oj money* to trust fund— 
7he Exchequer Court Art, see. p] (d)---Declaration* oj riqht— Discre- 
tion oj Sttperinf*.ndeat General—Jurisdiction to interfere—Crown as 
trustee —EjJ► ct of treaties. 

A claim against the Crown based upon the 111th section of The British 
Xorth America Act, 1807* and upon Acta of the Legislature of the 
Province of Canada and of the Parliament of Canada, is a claim “aris- 
ing under any law of Canada” within the meaning of clause (d) of 
section 16 of The Exchequer Court Act. Yide v. The tjueen (6 Ex. C. 
K. 123 ; .30 S.C.R. 33) referred to. 

2. Where the court has no jurisdiction to grant relief in an action, it has 
no authority to make a declaration binding the rights of the parties. 
This rule should be strictly followed in all cases where the jurisdic- 
t.’on of the court depends upon statute and not upon common law. 
BurraA ou y h v. Brown, ([1897] A.C. 623) referred to. 

3. It floes not follow that because the Crown is a trustee the court has 
jurisdiction to enforce the trust or to make any declaration as to the 
rights of the parties interested. That authority if it exists must bo 
found in the statutes which give the court jurisdiction. The real 
question in any such case is not that the Crown may or may not be a 
trustee ; but w hether the court has any jurisdiction with respect to 
the execution of the trust. 

4. While under the provisions of certain treaties ami of certain statutes of 
the Legislature of the Province of Canada and of the Parliament of 
Canada, the Crown stands in the position of trustee for the Indians 
27 
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in respect of certain lands and moneys, such position is not that of an 
ordinary trustee. The Crown does not personally execute the trust ; 
the Superintendent General of ludians Affairs having, under the 
Governor in Council, the management and control of such lauds and 
moneys. For the manner in which the affairs of the Indians is admi- 
nistered the Dominion Government and the Superintendent General 
are responsible to Parliament, and Parliament alone has authority to 
review the decision arrived at or the action taken by them. In all 
such cases the court has no jurisdiction to renew their discretion. 
Then there is this further difference between the Crown as a trustee 
and au ordinary trustee, viz : that the Crown is not bound by 
estoppels, and no laches can be imputed to it ; neither does it answer 
for the negligence of its officers. 

5 Under the Treaty of February ffSth. 1 $20, there is nothing to prevent 
the Crown from making provision for the maintenance of the Missis- 
sauga band of Indians out of any capital moneys arising from the sale 
or leasing or other disposition of surrendered lands. 

C. Under Treaty No. 10, made on the 28th October, ISIS, the Crown’s 
obligation is to pay the Misdssaugas of the Credit a fixed annuity of 
$2,090. So far as this Treaty is concerned the Crown is not a trustee 
but a debtor ; and the right of the Indians to such annuity cannot be 
impaired l»y any departmental adjustment of the Indian funds to 
which the Indians themselves are not parties. 

PETITION OF EIGHT for an order declaring the 
suppliants entitled to a certain sum of money alleged 
to be witheld from them by the Crown. 

The facts of the case are stated in the reasons for 
judgment. 

September 9th, 1902. 

J. Magee, K.C., A. G. Chisholm and R. V. Sinclair 
for the suppliants ; 

E. L. Neiocombe, K.C., for the respondent. 

Mr. Magee argued that as upon the face of the legis- 
lation respecting the Indians, both before and after 
the Union, the Crown stands in the relation of trustee 
iu respect of their lands aud moneys, the ordinary 
liabilities attaching to the position of trustee apply. 
Not only the deeds and the statutes, but also the 
order in council of 1861 treats the moneys which are 
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held in trust for the Indians upon the same basis as 
other trusts administered by the Government, and 
instead of being held in the usual way that trust funds 
are held between subject and subject, they are treated 
as an investment, money lent to the Crown, which the 
Crown owes to the cesluis que trustent, and upon which 
the interest is paid to them. Then it was and is the duty 
of the Crown to keep a proper and correct account of 
the trust funds in accordance with the terms of the 
trust. If mistakes in accounting are made then the 
Crown and not the Indians must boar the loss if there 
is any loss sustained. 

Now. upon the facts in evidence here, some §30,000 
were taken over by the Receiver General at the time 
of the Union which were supposed to belong to the 
credit of these Indians. 

They did not know the origin of this fund, but it 
was supposed to belong to the Indians and the Govern- 
ment took it over and placed it to the credit of the 
Indians. That being so, the money being already in 
the Consolidated Revenue Fuud, the Government 
having received it, it was merely transferring it from 
the one fund to the other. 

If it was put in the Consolidated Revenue Fund by 
mistake, if they had the right to take it from the 
Indians and put it in the Revenue Fund, they ought 
to have the right to take it from the Revenue Fund 
and give it to the Indians if there was a mistake 
made. An order in council was passed authorizing 
the money to be placed to the credit of the Indians, 
who had been claiming a balance due them. 

Now, assuming that that money had been paid out 
to the Indians the trustees would not have been 
entitled, I think, to get it back. "Where money is 
paid upon a compromise, after a claim made and after 
deliberation and alter enquiry, and the mistake is then 
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made, a mistake originally made by the man who 
makes lhe payment, the authorities I think will bear 

THE KING. 
me out in saying that it could not be recovered back, 

Ar^ûnîent had it been paid. Here, of course, it had not been oftonnwi. paj^ out t0 the Indians, but was debited back to the 

fund. It was the interest which was paid, which it 
was the Crown’s duty to pay under the Act of 1860, 
under which the Indian Department was taken charge 
of by the authority of the Provincial Parliament, 23 
Victoria, chapter 171, which provides that the Gov- 
ernor in Council shall direct the investments and how 
they are to be made, and take charge of the invest- 
ments. Now, these investments under the orders in 
council were to be treated in the same way as others, 
and interest was to be credited. It was therefore not a 
matter of grace by which the Crown allowed the 
interest, but it was a matter of duty and contract, the 
contract originally in the trust, the duty afterwards 
imposed by Act of Parliament and orders in council 
which had been passed. So that this money which 
was placed to their credit as income really belonged to 
the Indians, if they were entitled to the money upon 
which the interest accumulated. It is paid out to 
them, distributed for the purpose of being spent by 
them. They are induced to believe that it is money 
which they are at liberty to throw into the sea if they 
wish. But very early after the money had been 
credited, the Dominion were notified that the matter 
was not recognized by the Ontario Government. In 
placing it among the claims which they had against 
the Ontario Government, the Dominion were not in 
reality acting as trustees of the Indians. They had 
done their duty by the Indians, as they supposed, in 
placing the money to their credit. In trying to make 
the claim upon the Province they were trying to 
recoup themselves of the fund they had already dis- 
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posed of, and the Superintendent General strongly 
believed that the payment was right ; and, as the 
evidence is, they refused to make the correction when 
the difficulties which might arise were pointed out to 
them. They go on making these payments after the 
Auditor-General had called their attention to the 
difficulties, and had refused to give his consent to the 
credit of the $08,000. aud during all that time they 

never said a word to the Indians that the matter was 
in any way in dispute between the Dominion aud 
them, or that there was any danger whatever in then- 
expending the moneys which were sent to them from 
year to year. In 1884 they informed the Indians very 
promptly after the order in council was passed and 
after the credit was made that it had been made, and 
soon after that, as is evident from the correspondence, 
the Ontario Government repudiated the matter. But 
the Indians had no idea that there was any question 
about it, or that there was any dispute between the 
Province and the Dominion in regard to it. They 
heard nothing of the arbitration that was going on 
until after their payments were stopped, and their 
capital was gone. During all these ten years this 
trustee allows the cestuis que trustent to believe that 
they are in receipt of these moneys as income, to 
believe their capital was not being impaired, and to 
prejudice themselves in the very worst way. "We 
have evidence that this capital which was at the 
credit of the Indians largely consists of capitalization 
of their annuities. If we leave that out of the capital 
at their credit, some $84,000, there would be precious 
little left of all the money received for the lands of the 
Indians ; and it was an exceedingly fortunate thing 
that there was anything left at all ; but the amount of 
the capitalization of the annuities, which one might 
say is only a figurative capital after all, because it 
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only represents the vaine of the perpetuity forever of 
the annuity. The actuarial value of an annuity in 

THS KING, perpetuity is the amount which wottld produce it at a 
A I* torment certain rate of interest ; so that in that sense the capital 

is there, but I mean to say there was never a sum 
received by the Indians to represent that capital. It 
was an exceedingly fortunate thing that by the debt 
of $29,000 that the whole of the moneys placed in 
trust in their hands was not used up. Then the 
Indians, finding that the Government are asserting 
that the $29,000 would be wiped out and the $68,000 
principal would be wiped out, they naturally take an 
interest in the arbitration proceedings which are 
going on, and they ask to be represented ; but those 
arbitration proceedings are not any proceedings in 
which they had any right to be there. They were 
there by the courtesy of the Government and the arbi- 
trators, but they had no standing. It was not an 
arbitration between them and anybody ; it was between 
two governmental bodies. 

[THE COURT: Is not the question very simply this? 
If a man is trustee and overpays interest by mistake, 
and funds are coming in from time to time, has he a 
right to rectify that mistake and recoup himself from 
the funds ?] 

Yes, I think that is practically the question, my 
• lord. And for authority in support of the view that 

the trustee cannot so recoup himself, I would refer to 
Skyring x. Greenwood (\). In Addison on Contracts (2) 
The principle is laid down that if trustees or agents 
represent that they have funds in their hands belong- 
ing to the parties for whom they act, and they draw 
out the money and spend it as their own, the trustees 
or agents cannot recover ba jk the money ; nor can they 
retain other moneys in their hands by way of indem- 
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VOL. ix. EXCHEQUER COURT REPORTS. 

nity. Again, the law raises no implied promise to ^ 
return in respect ot money had and received where HKNK 

the rights of the receiver of the money had been pre- THE lie 
judiced by the mistake, and it would be inequitable Arj^ 
to compel him to refund the amount. ( Watson v. Mansion °r Co"“ 
(1); Deutsche Dank v. Beriro 4* Co. (2); The Queen v. 
The Treasury Board (3) : Brisbane v Dai:res (4). 

Mr. Xem ombe : In i lie first place, my lord, I think 
the position is clear that if these plaintiffs are entitled 
to recover anything, it must be by reason of a mere 
technical rule of law, which they, of course, if such a 
rule exist, are entitled to invoke in their favour. It 
is not a case of any hardship; no injustice has been 
done ; and the petitioners have been given a fiat 
because they have alleged that in the circumstances 
as they exist here there is a legal obligation on the 
part of the Crown, enforcible by petition of right, to 
restore these payments which have been made to them. 

It is the same hardship a son suffers where the 
father has dissipated the estate Those who succeed 
the present members of the band will become entitled 
by petition of right as descendants of the present 
band : and it may be that this money that has been paid 
over to them has been spent, or it may have been 
invested. I do not know what they did with it. If 
they got it and squandered it, there may be so much 
less for those who come after them ; but there is no 
right in those descendants, or those who may have 
become descendants, there is no right vested in them 
which they can assert here in a proceeding of this 
kind. "We might consider, just as that point has been 
suggested, the position of the case under the pleadings. 
“ The Petition of Right of Joseph Henry, Charles Herch- 
“ mer," and several others who are named, Chiefs in 

(1) 4 DeG. M. i. G. '230. 
(2) 73 L. T. X. S. 669. 

(3) 16 Q. B. at p. 302. 
(4) ô Taun, 143. 
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“ Council of the Miscissaugas of the Credit,” etc. (Reads 
from Petition of Right.) The proceeding is not taken in 
the name of members of the band, who, as shown 
by the evidence here, were parties to these payments 
and received and are holding the benefit of the pay- 
ments which have been made. It seems to me that 
they have no right to come in here in any representa- 
tive capacity and say that they want to do this for the 
members of the band who are going to succeed. It is 
only the members of the band insofar as they are repre- 
sented here on the pleadings, the individual members 
of the band, who can be recognized as parties before 
the court, and the question is whether they have the 
rights which they claim to have. The basis of their 
action, as I understand it, must be this : that, there is 
somewhere evidence of the creation of a fund in respect 
of which the Crown has undertaken by an obligation 
which can be enforced to hold that fund for the benefit 
of these individual Indians, and invest it at interest 
aud pay the interest over to them by way of annuity. 
If that is not generally the nature of their case, I con- 
fess I do not understand what sort of a claim they 
have. Taking it in that way there is nothing proved 
here. There is no treaty. They speak of a treaty, they 
speak of a deed, of a sur.ender and other general 
expressions of that kind, but when you come to get 
down to it there is nothing here establishing any fund, 
constituting any declaration of trust, or imposing 
otherwise the obligation of a trustee upon the Crown. 
It is clear that the Indians had nothing to start with ; 
they had no right or interest of any kind which was 
known to the law. It is true reserves had been set 
apart for the Indians by the gTace of the Crown, but 
the Indian has no right or enforcible interest in that 
reserve. He has a right to hold the reserve during 
the pleasure of the Crown, and that is all. That plea- 
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sure may be revoked at auy time, and he acquires no 
right of action because he is disposessed of property 
which he has been in the habit, of occupying. That 
was the original position, and the position which they 
may have with regard to money which the Grown, at 
some stage in the history of the country, determines 
to hold for the benefit of the Indians is not any larger 
than the interest which they have in any reserve, in any 
piece of land. It has not been explained here where 
the money came from that they claim that the Crown 
holds, and it is very likely—in fact it rather appears— 
that the Crown does not actually hold any money at 
all, but that they have adopted the policy of paying 
amounts by way of annuities equivalent to what 
would be earned by the investment of certain moneys 
at six per cent., or five per cent., or three and a half per 
cent., as the ease may be. But then when you take this 
sum of $29,000 which is in question, there is nothing 
whatever to connect that with any particular tians- 
action respecting any fund. 

What I submit on this part of the case is that there 
is no evidence here, and in fact there is no obligation 
existing, to limit the payment out of these, funds to 
interest. The whole matter is committed to the dis- 
cretion of the Crown. It depends originally upon the 
grace of the Crown, and the Crown has taken a large 
discretion to deal with the funds, as it sees fit, for 
the benefit of the Indians, and when you have a ques- 
tion whether a payment was a judicious and proper 
payment to make, I submit that is not a question to be 
reviewed by the court after the Crown has passed 
upon it. There is nothing about interest in this trust 
at all. There is no trust for us to pay the interest, but 
it is out of the proceeds or sale or other disposition of 
the land to make such provision for the maintenance 
and religious instruction of the people of the Missis- 
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sauga Nation of Indians, etc. Under the express 
words of that declaration, the natural thing to do 
would be to pay the principal, and I would not have 
thought that the Government would have undertaken 
to bind itself in early tim^s with regard to how these 
trust funds for the benefit of the Indians were to be 
administered. They were a people in more or less 
transient stage, in a stage of progress perhaps, and the 
Government saw fit to adopt a certain policy of pro- 
tecting them, recognizing an interest in the way of an 
Indian title, giving them reserves, selling these 
reserves and taking the money for the benefit of the 
Indians ; but it would have been very bad policy pro- 
bably for them to have undertaken to define exactly how 
that money was to be applied They said, no doubt, “¥e 
will hold these moneys the same as you have held 
your lands of which they are the proceeds ; they aTe 
to be held for the benefit of the Indians, to be adminis- 
tered as a matter of discretion upon the part of the 
Grown.” 

[THE COURT: Was there in any of these treaties an 
undertaking to pay a given sum each year ?] 

Mr. Magee : Yes. In the treaty of 1818 there was 
an agreement to pay §2,090. 

[THE COURT : Assuming the Crown is a trustee, and 
the trust may be enforced—I am not discussing that— 
but in respect of that they would be entitled to have 
that sum paid every year ; and if there is a capital 
sum out of which it is paid, it ought to be kept good.] 

Mr. Magee : The annuities were capitalized ? 

Mr. Newcombe: We bave always paid the $2,090, 
and are still willing to do it ; but this has no connec- 
tion with the present case. 

I think our position would stand any amount of 
investigation with regard to a claim of this character. 
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These payments were made to the Indians, and your 
lordship asked whether, assuming a trustee had paid HUSKY 

too much interest, he could withhold that out of sub- THBKI.NO. 

sequent interest in dealing with his cestui que trust. Ar^jjaill 

My learned friend cited a good many cases, but I do of Coi*ni‘el 

not thiuk he cited any that would require your lord- 
ship to hold that that could not be done. It would 
seem to be a reasonable thing to do where there is no 
wrong doing alleged as against the trustee. Ex parte 
Ogle (1). The trustee was allowed to do this in a ease 
which my learned friend cited himselt, Daniel v. Sin- 
clair (2). This is a case binding directly on the court, 
ami it seems to me to cover the point. But the King 
cannot be a trustee under the authorities at all; so 
that it is not perhaps necessary to look into the liabi- 
lity of an ordinary trustee. (Bacon's Abridgement, 

Prerogative.”) (3). 
Then, following my argument that a petition of 

right will not lie in such a case as this, I say there is 
no precedent for it. There are cases where the Crown 
has collected money from foreign Governments and 
they have sued the Government, attempting to make 
the Crown account as a trustee, but they have always 
failed ; and there is no case of a petition of right having 
been allowed to prevail where they were attempting 
to hold the Crown as a trustee. It is not within the 
class of cases in which petition of right will lie as 
stated in Feather v. The Queen (4). 

My learned friend has referred to some statutes 
with regard to the application of Indian funds, author- 
izing payments to be made. Those statutes are not to 
be construed, I submit, as creating any trust or impos- 
ing any obligations upon the Crown, but merely as 
statutes relating to the administration. 

(it L. n. 8 Cli. 711. 
(?) b App. CHS. 181. 

(3) Vol. 8, p. 8?. 
(4) 6 P>. & S. 2.17. 
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[THE COURT : If there was a claim arising in favour 
of the Indians under any one of those statutes, then of 
course the court would have jurisdiction and a decla- 
ration might be made ] 

Reference has been made to sections G9 and 70 of 
The Indian Act, but those are merely administrative 
directions as regards certain funds which the Govern- 
ment has in its hands appropriated to certain purposes, 
and they would be construed subject to the rule, I 
think, laid down by Lord Hobart in Hobart's Reports 
(1) , where it says there are also statutes which 
“ were made to put things in ordinary form and to ease 
a sovereign ol labour, but not to deprive him of power ” 
which cannot be said to bind the King. I do not 
think those statutes can be construed in any way as 
implying a charge upon the Crown. The Crown is 
not to be bound either by contract or statute unless it 
is expressly and clearly bound, and the most that they 
can say is that these statutes would be unnecessary if 
the Crown had perfect liberty to appiy these moneys 
in any way it saw fit. 

Mr. Magee replied, citing Penn v. Lord Baltimore 
(2) ; Rustomjee y. The Queen (8) ; Kinloch v. The Queen 
(4) ; Clode on Petition of Right (5). 

Dec. 5th, 1902. 

An order was made directing a farther hearing on 
the question of the origin of the fund in controversy in 
this action. 

February 15th, 1905. 

The case was re-opened for the purpose above men- 
tioned. 

A. G. Chisholm and R V. Sinclair for the suppliants ; 
E. L. Newcombe, K.C., for the respondent. 

(1) At p. 146. (4) W. N., 1882, 164; W. N., 13S4, 
(2) 1 Ves. 453. 80. 
(3) L. R. 2 Q. B. 69. (5) Pp. 78, 102, 141. 
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THE JUDGE OP THE EXCHEQUER COURT now (May 
8th, 1905,) delivered judgment. 

The petition is brought to secure a declaration 
that a sum of $29,161.17 and interest thereon should 
be repaid or restored to certain funds that the Crown 
holds in trust for the Mississaugas of the Credit, a 
band of Indians residing on their Iîeserve, in the 
Counties of lirant and Haldimand, in the Province of 
Ontario, or for such further or other relief as the 
nature of the case may require. 

By the 111th section of The British North America 
Act, 1867, it was provided that Canada should be 
liable for the debts and liabilities of each province 
existing at the Union. Among the liabilities of the 
late Province of Canada, for which the Dominion of 
Canada thereby became liable, were certain obli- 
gations in relation to the Mississaugas of the Credit. 
By an agreement or treaty made on the 28th day of 
October, 1818, between His Majesty the King and 
certain chiefs of the said nation of Indians, His 
Majesty, in consideration of the surrender of certain 
lands therein mentioned, promised to pay to the said 
nation of Indians the sum of five hundred and twenty- 
two pounds ten shillings in goods at the Montreal 
price (1). And by an indenture made on the 28th 
day of February, 1820, the Mississauga nation of 
Indiaus surrendered to His Majesty a parcel or tract 
of land therein described upon the trust and to the 
intent that His Majesty, His heirs, successors and 
assigns might out of the proceeds of the profits of the 
said lands and premises arising from the sale or leasing, 
or such other disposition of the same or any part 
thereof as to His Majesty, His heirs and successors 
might seem meet, make provision for the maintenance 
and religious instruction of the people of the Missis- 

(1) IndiaD Treaties and Surrenders, Xo. 19, vol. 1, pp. 47 and 48. 
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sauga nation of Indians and their posterity, according 
to His Majesty’s gracions intention (2). 

In 1860 the moneys that the Crown had realized 
from the sales of these lauds, and which were then 
invested and bore interest at the rate of six per 
centum per annum, amounted to fourteen thousand 
one hundred and seventy-five pounds currency. And 
by an order in council of the 16th of January, 1861, 
passed, I infer, in pursuance of the 6th section of the 
Act 23rd Victoria, chapter 151, to which further refer- 
ence will be made, the Receiver General was 
authorized to assume these investments, amoug others, 
on account of the Province, and to place the amount to 
the credit of the Mississaugas in the books of account 
of the Province, there to bear interest at the rate of six 
per centum per annum. It appears from the evidence 
that between the date last mentioned and the Union 
of the Provinces in 1S67, further collections were made 
on account of the lands so surrendered by the Missis- 
saugas amounting to the sum of 88,080.97. So that 
immediately before theUnion the obligation or liability 
of the Province of Canada to the Mississaugas of the 
Credit was as follows : 

First, to pay them the annuity of five hundred and 
twenty-two pounds, ten shillings, currencv, or two 
thousand and ninety dollars, mentioned in the agree- 
ment cf the 28th of October, 1818. Secondly, to hold 
for them at interest at the rate of six per centum per 
annum the sum of fourteen thousand one hundred and 
seventy-five pounds currency, or fifty-six thousand 
seven hundred dollars that had been put to their 
credit in the public accounts of the Province ; and 
thirdly, to hold for them, at the current rate of interest, 
the further sum of eight thousand and eighty dollars 
and ninety-seven cents that has been mentioned. 

(2) Indian Treaties ami .Surrenders, No. 22, vol. 1, pp. 50-53 
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These liabilities formed part of the public debt of the 
Province, aud in the settlement of the matter between 
the Dominion and the Provinces of Ontario and 
Quebec ihe annuity was capitalized at the rate of five 
per centum, that is, at a sum of forty-one thousand 
eight hundred dollars, and the provinces were debited 
and the Dominion credited in the Province of Canada 
accounts with the thr*'»> sums mentioned, namely, $56,- 
700; $41,800; and $8,080.97. Thereafter,intheDominion 
books of account there was to the credit of this band of 
Indians the said sum of $50,700 bearing interest at six 
per centum per annum, the said sum of $41,800 bear- 
ing interest at five per centum per annum, aud the said 
sum of $,8080.97 with such additions thereto as arose 
from further collections on account of the sales of the 
lands of the Mississaugas, on which interest, at a rate 
which varied from time to time, was allowed. Between 
the Union and the 31st of December, 1882, the rate 
allowed was five per centum ; and from that date to 
.Tune 30th, 1892, four per centum per aunuin. It was 
then reduced to three and one-half per centum ; and 
on the 1st of January, 1898, it was further reduced to 
three per centum per annum On the 1st of July. 
1883, there stood to the credit of the Mississaugas, in 
the public accounts of the Dominion, a capital sum of 
$119,638.17, consisting of the said sums of $56,700, 
and $41,800, and a balance of $21,138.17, which sums 
were theu bearing interest at the rates respectively of 
six, five and four per centum per annum. That, I 
understand, was the amount of the capital moneys of 
the Mississaugas of the Credit on that date, as shown 
not only by the books kept at the Department of 
Indian Affairs, but also by the books of account of the 
Audit Office and of the Department of Finance. 

In 1883 the Mississaugas put forward a claim to have 
a considerable additional sum placed to their credit. 
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1003 the claim being based upon a report, made in 1858, 
HENRY by the Special Commissioners who were appointed 

THE KING, for the purpose of investigating Indian matters in the 
R«aïôïü for Province of Canada. The claim was taken up and con- jgdyment. sj^ere(^ by the Superintendent General of Indian 

Affairs, and enquiries made at the Crown Lands 
Department of Ontario, with the result that he came 
to the conclusion that the claim was well founded ; 
and that the Mississaugas of the Credit were entitled 
to have a further sum of §68,672.01 placed to their 
credit in the public accounts of the Dominion. And 
on a report from him an order in council was passed 
on the 80th of June, 1884, giving authority for the 
transfer of the amount mentioned from the Con- 
solidated Revenue Fund “ to the credit of the Indian 
“ Fund, with a view to the Mississauga band receiving 
“ the benefit thereof and of which they had so long 
“ been improperly deprived.” The Mississaugas were 
informed of the passing of this order in council and a 
copy of it was sent to the Indian agent at their Reserve. 
On the 29th of August following the Department of 
Indian Affairs requested the Auditor-General to cause 
an entry wrarrant to be passed debiting the Consoli- 
dated Revenue Fund and crediting the Indian Trust 
Fund with the amount of $68,672.01 being, as stated, 
proceeds ot sales of lands at one time the property of 
the Mississaugas of the Credit, together with interest 
to the 30th December, 1883, as set forth in the order in 
council of the 30th of June, 1884. It was also stated in 
the communication that the amount mentioned had been 
placed to the credit of Indian Funds in the Department 
of Indian Affairs for the fiscal year ending the 30th of 
June. There was no Parliamentary authority for debit- 
ing the Consolidated Revenue Fund with this amount, 
and it does not appear that the Auditor-General took 
any action in respect of the matter beyond asking to 

/ 
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be furnished with the statement and papers relating 
thereto. On the 7th of October following, on a memo- 
randum from the Superintendent General of Iudiau 
Affairs, dated the Sth of September, 1SS4, another order 
in council was passed whereby that of the 30th of 
.Tune, 133-4, was amended by giving authority to in- 
clude the said amount of §03,*172.01 amousst die 
items of account to be considered in the settle- 
ment between the Treasurers of Ontario and Quebec, 

respectively, and the Dominion of Canada, instead of 
charging the same to the Consolidated Revenue Fund. 
This claim, if good, was one against which the Pro- 
vinces of Ontario and Quebec, as representing the 
Province of Canada, would have had to indemnity the 
Dominion. But these Provinces refused to recognize 
the claim, and.on further search and enquiry being 
made certain old documents were discovered that 
showed the claim not to be well founded. In the 
meantime the Indian Department had from year to 
year credited the Mississaugas'with the interest on the 
sum of 363,072.01 and had used or distributed the 
income for their benefit ; while the Audit Office and 
the Department of Finance had only allowed interest 
on the actual balances at their credit, with the result 
that there was an annually increasing difference 
between the books of account of the Indian Depart- 
ment, on the one Land, and those of the Audit Office 
and Department of Finance, on the other; and in con- 
sequence an impairment increasing from year to year 
of the capital funds of the Band was shown in the 
books of the Audit Office and of the Department of 
Finance. By a minute of the Treasury Board of the 
12th of May, 1893, after reciting that the Board had 
had under consideration a report from the Auditor- 
General with regard to the difference between the 
books of the Department of Indian Affairs and those of 
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lWj the Audit Office and of the Finance Department, 

HENRY caused by the Indian Department taking; credit for an 

THE KING, amount of $68,672.01 under authority of an order in 
Reasons for council, dated 80th June, 1884; that this difference judgment, C0I1tiu.necl to increase on account of the interest 

compounding from year to year, so that on June 30th, 
1892, the total difference due to this cause was 
$93,9S2.53; and that the amount in question had 
never been collected by the Dominion but formed one 
of the unsettled and disputed accounts between the 
late Province of Canada and the Dominion,—it was 
directed that until the final settlement of the Provincial 
accounts the original entry made by the Indian 
Department be reversed and that steps be taken to 
make good, if possible, the over-expenditure of in- 
terest. Then on the 26th of October, 1894, an order in 
council was passed giving authority to charge the 
capital account of the Mississaugas of the Credit on the 
30th June, 1894, until such time as the claim of the 
Indians was finally decided, with the amount of 
interest, $29,161,19, on the sum of $68,672.01 
credited to the capital account of the Band under 
the order in council of the 30th of June, 1884, 
and distributed among the Indians under the authority 
of such order in council. The minute of the Treasury 
Board and order in council referred to had reference 
to the accounts of the Mississaugas as kept in the 
books of the Department of Indian Affairs; and not to 
such accounts as shown by the books of the Audit 
Office and of the Department of Finauce, in which by 
reason of the payments made to and for this Band of 
Indians there had been, as stated, an annually increas- 
ing impairment of their capital funds. It will be 
observed that in the minute of the Treasury Board 
cited the difference between the amounts shown to 
the credit of the Mississaugas in the books of the 
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different departments is stated to have increased on 
account of the interest compounding from year to 
year. The reason given is not altogether accurate or THE KING. 

adequate. But as it was the practice of the Crown to neni^ror 
allow the Indians interest on any balance standing to Jud=^"t- 
their credit in current account, as well as interest on 
their capital moneys, it came very much to the same 
thing ; but the difference was in fact due in the first 
place to the Indian Department crediting, and the 
Audit Office and Department of Finance refusing to 
credit, the Mississaugas with interest on the sum of 
S6S.672.01 mentioned ; and in the second place, to the 
Department of Indian Affairs crediting the Indians 
with interest (not allowed by the other two depart- 
ments) on capital moneys that had already been paid 
out to and for these Indians. Of the sum of $29,- 
161.17, at which the difference stood, after debiting in 
the books of the Indian Department the capital sum of 
$68,672.01 that had been credited in the mistaken 
view that the Indians were entitled thereto, an amount 
of $23,777.68 represented interest credited by the 
Department of Indian Affairs on the capital sum men- 
tioued ; and the balance of $5,383.49 represented the 
aggregate of credits for interest allowed by the latter 
department on the amounts by which from time to 
time the balances of capital moneys exceeded in their 
books the balances as shown in the books of the Audit 
Office and Department of Finance. For the same 
reason the order in council of the 26th of October, 
1894, does not express the true position of the matter 
■when the sum of $29,161.17 is referred to as interest 
on the amount of $68,672.01. It is also to be observed, 
as has been noticed, that the authority given to charge 
the sum of $29,161.17 to the capital account of the 
Baud had reference only to the account as it appeared 
in the books of the Indian Department, and there the 
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entry was in substance and in fact one of adjustment 
HENRY only, and not a substantial charge on the funds occur- 

THE KINC. ring at that time The capital moneys against which 
Rendon» tor this sum was then charged had long before been paid judgment. ^.Q Qr yor ^lissjssaUgas. With regard to these 

moneys the Crown, through the several departments of 
the Government mentioned, stood in more than oue 
relation It was the office of the Audit Department 
(whether alone or in connection with the Department 
of Finance, is perhaps not quite clear) to determine 
from year to year what amount of interest was due, 
and should be credited to this Band of Indians. Anv 
interest credited by the Indian Department in excess 
of the amount so allowed was credited without due 
authority ; and if there had been nothing except 
income that the latter department was entitled to dis- 
burse, the difference could never have arisen as the 
payments made would not have been honoured by the 
Audit Office after the balance at current account had 
been exhausted. But the Indian Department was 
from year to year collecting and expending moneys for 
these Indians on capital account as well. The Super- 
intendent General of Indian Affairs, or the Governor 
in Council, determined what amounts might from time 
to time be paid out for the Indians on capital account. 
To illustrate this matter by the accounts in evidence 
it will be seen therefrom that in addition to the two 
sums of §56,700 and §41,800 there was, as has been 
mentioned, to the credit of the Mississaugas on capital 
account on the first of July, 1883, the sum of $21,- 
138.17. Between that date and the year 1894 the 
department collected on their account, from sales of the 
lands, sums amounting in the aggregate to §7,035.76. 
But it also from year to year made expenditures from 
capital account, which, including a loan of §6,000, 
amounted to more than $13,000; and this altogether 
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apart from any question as to (he amount of $2!>, IÜ1.17 
now in issue here. As the Department of Indian 
Affairs had capital moneys at the credit of the Indians 
which it was entitled to disburse on their account, 
the Audit Office had no check. When the annual 
expenditure by the Indian Department on account of 
the Indians exceeded the amount of their income, 
or the amount to their credit on current account, 

the payments fell upon and were charged by the 
Audit Office and the Department of Finance to 
capital moneys at the credit of the Band. Bo it hap- 
pened that of the moneys annually distributed for the 
maintenanceof theselndiansbetwecn the years 18S4 and 
1801, which the Department of Indian Affairs intended 
to pay out of income, and which the Indians received 

and used as being income, a part each year was in 
fact taken from, and constituted an impairment of, the 
capital funds. Against this impairment of the capita} 
moneys of the Band the suppliants for themselves and 
the Baud now seek relief. 

First, with regard to the parties to the action, it will 
be seen that the petition is brought by certain chiefs 
and councillors of the Mississaugas of the Credit, for 
themselves and other members of that Baud of Indians. 
That, according to the practice of the court, is the 
proper course to follow where, as in this case, there 
are a considerable number of persons having the same 
interest in the cause or matter ; and with respect to 
the incident that the suppliants are Indians it is only 
necessary to refer to the statute xvhich gives them the 
right to sue for debts due to them, or in respect of any 
tort or wrong inflicted upon them ; or to compel the 
performance of obligations contracted with them (1). 

Then with regard to the nature of the relief sought 
by the petition, it is obvious, that any judgment to be 

437 

uios 
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V. 

THE KIM,. 

Hcasonit lor 
Judgment. 

(1) R. S. c. e. 4.-1, 9. 70. 
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j9Q5 entered, must take the form of a declaration of the 

HESBY rights of the parties. But that does not of itself con- 

THEKING. stitute an objection to the proceedings, for it is in 
for accordance with the procedure prescribed by the jgdymMit. sec^on 0f 77^ Petition of Plight Art, whereby 

it is provided that the judgment on every petition of 
right shall be that the suppliant is not entitled to any 
portion, or that he is entitled to the whole or to some 
specified portion, of the relief sought by his petition, 
or to such other relief and upon such terms and con- 
ditions, if any, as are just (1). At the same time the 
fact that the judgment in such cases takes the form of 
a declaration does not in any way enlarge the authority 
of the court, or give it jurisdiction in any case in 
which it would not otherwise have jurisdiction. 

' "Where a court has no jurisdiction to give relief in an 
action it has no authority to make a declaration bind- 
ing the rights of the parties Barraclough v. Brown 
(2). And that rule should be strictly followed in all 
cases where the jurisdiction of the court depends upon 
statute and not upon the common law. If the statute 
does not give jurisdiction no declaration can be made, 
and no judgment given. 

Then with regard to the moneys arising from the 
sale of the lands surrendered by the Mississaugas of 
of the Credit, it is clear, I think, that the Crown holds 
them in trust for that band of Indians. By the terms 
of the surrender of the 28th of February, 1820, to 
which reference has been made, the lauds were to be 
held upon the trust therein mentioned. By the second 
section of the Act of the Legislature of the Province of 
Canada, 23rd Yictoria, chapter 151, respecting the 
management of Indian lands and property, it was pro- 
vided that ail lauds reserved for ihe Indians, or for 
any tribe or band of Indians, or held in trust for their 

(1) K. S. C. c. 136, s. 1-2. (2) [1S97] A. C. 623. 
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benefit, should be deemed to be reserved and held for 
the same purposes as before the passing of the Act, 
but subject to its provisions. By the third section of 
the Act it was further provided that all moneys or 
securities of any kind applicable to the support or 
benefit of the Indiaus, or any tribe or band of Indians, 
and all moneys accrued or thereafter to accrue from 
the sale of any lands reserved or held in trust as afore- 
said. should, subject to the provisions of the Act, be 
applicable to the same purposes, and be dealt with in 
the same manner as they might have been applied to, 
or dealt with, before the passing of the Act. And by 
the eighth section of the Act it was provided that the 
Governor in Council might, subject to the provisions 
of the Act, direct how, and in what manner, and by 
whom, the moneys arising from sales of Indian lands 
should be invested from time to time, and how the 
payments to which the Indians might be entitled 
should be made, and should provide for the general 
management of such lands, money and property, and 
what percentage or proportion thereof should be set 
apart from time to time to cover the cost of and 
attendant upon such management under the provisions 

of the Act, and for the construction and repair of roads 
passing through such lands and by way of contribu- 
tion to schools frequented by such Indians. In the dis- 
tribution of legislative powers under The British Xorth 
America Act, 18G7, the Parliament of Canada was 
given authority to make laws for the peace, order 
and crood aovernment of Canada in relation, among 
other things, to “ Indians and lands reserved for 
the Indians” (s. 91, (24) and in the statutes of 
the Dominion relating to that subject the pro- 
visions mentioned have from time to time, with some 
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alterations and additions, been re-enacted (1). There 
are a number of other provisions of the Acts relating 
to the Indians and Indian Lauds in which reference is 
made to lands or moneys being held by the Crown 
in trust for the Indians or to their use (2). But it 
does not follow that because the Crown is a trustee 
for the Indians in respect of such lauds or moneys, that 
the court has jurisdiction to enforce the trust, or to 
make any declaration as to the rights of the parties. 
That authority, if it exist, must be found in the 
statutes which give the court jurisdiction. There 
are a number of authorities and cases iu which 
the question as to whether the Crown may be a 
trustee has been considered (3), and there has been 
same difference of opinion on the subject. But the 
real question in any such case is not, it seems to me. 
whether the Crown may or may not be a trustee, but 
whether the court has any jurisdiction iu respec t of 
the execution of the trust. Where the jurisdiction to 
grant the relief sought is expressly giveD by statute, 
no difficulty arises in respect of either question. That 
was the position of matters in the case of The Canada 

Central Railway Cy. v. The Queen (4). There the com- 
pany was entitled, under an Act of the legislature, to 
the lauds in respect of which a declaration of its rights 
was sought, and the court had been given authority 
by the legislature to declare in such a case that the 

(1) 31 Viet. c. 4*2, ss. 6, 7 and 11 ; Trusts, 11th Ed., pp. 2, 7 and 29 : 
39 Viet. c. 18, ss. 4, 29, 58 ami 59 : Penn v. Lord Baltimore, 1 Ves. 
43 Viet. c. 2S, ss. 15, 40, G9 and 70 ; Sen. 45*2; Canada Cenhnl Raibeay 
R. S. C. c. 43, ss. 14, 41,69 and 70; Co. v. The Queen, 20 Grant, 2S9, 
58-59 Viet. c. 35, ». 2 ; and 61 Viet. 293 ; RuMomjte v. The Queen L. R. 
c. 34, s. 6. 2 Q. B. D. 74 ; McQueen v. The 

(2) C. S. C. c. 9,s. 10; 29-30 Viet. Queen, 16 S. C. R. 1, per Gw ynne 
c. 20 ; 39 Viet. c. 18, s. 65 ; 43 Viet. J. at page 58, and ptr Taschereau 
c. 28, ss. 33 and 76 ; R. S. C. c. 43, J. at page 117, ami The Canadian 
ss. 37 and 77 ; 51 Viet. c. 22, e. 13. Pocijir Rai/tcay Co. v. The Muni- 

(3) Bacoivs Abridg. Prerogative, cipality oj ConiwoHU, 7 Man. R. 1, 

E. 1, vol. 8, p. 82; Le win on p^rKillam J. at pages 21 to 23. 
(4) 20 Grant, 289, 293. 
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company was so entitled. "With respect to the mat- 
ters in controversy in this case any jurisdiction that 
the court has is derived from the provisions of the 
fifteenth and sixteenth sections of Tht Exchequer 
Court Art (1). By the lifteenth section of tlie Act it is 
provided that the court shall .have exclusive .original 
jurisdiction in all rases in which demand is made or 
relief sought in respect of any matter which might in 
England be the subject of a suit or action against the 
Crown, and for greater certainty, but not so as to 
restrict the generality of the foregoing terms, it shall 
have exclusive original jurisdiction in all cases in 
which the land, goods or money of the subject are in 
the possession of the Crown, or in which the claim 
arises out of a contract entered into by or on behalf of 
the Crown. Now, so far as it is sought to maintain 
this petition upon the ground only' that the Crown is 
a trustee for the Indians, it is conceded that there has 
been no case in England in which any relief has been 
given against tlie Crown as a trustee, and the general 
provision with which the section begins may, I think, 
be passed over without further consideration But it 
is contended that the case is one in which the money 
of the suppliants is in the possession of the Crown, 
and that the court has on that ground the jurisdiction 
that is invoked in support of the petition. With that 
contention I am not able to agree. It seems very clear 
that relief is not sought in respect of moneys now in 
the possession of the Crown, but in respect of moneys 
which have been paid over to the Indians and which 
are no longer in the possession of the Crown, but 
which it is alleged ought now to be in the possession 
of the Crown. If the subject’s money is in the pos- 
session of the Crown the court has undoubted juris- 
diction to declare that he is entitled thereto, and the 

(1) .•»« .•>t Viet. c. ll>. 
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1905 amount so awarded to him is payable out of any 

HENRY unappropriated moneys forming part of the Consoli- 
TIIEKING. dated Revenue Fund of Canada (1). But that pro- 

r vision is not applicable to the present case where the 
jndgmwit suppliants seek to have a sum of money transferred 

from the Consolidated Revenue Fund to the Indian 
Trust Fund. It was suggested in argument that the 
sum of $29,161.17, in question in this case, had gone 
into the former fund when it was charged to the latter. 
But that is not the case, and even if it were, I do not 
see how the amount could now be taken out of the 
Consolidated Revenue Fund and restored to the 
Indian Trust Fund, without the authority of Parlia- 
ment. 

With respect, however, to the provision of the 
section that gives the court jurisdiction in any case in 
which the claim arises out of a contract entered into 
by or on behalf of the Crown, it seems to me that 
the court has jurisdiction so far as the claim set up is 
supported by the agreement or treaty, or by the sur- 
render, to which reference has been made. Then by 
clause (d) of the sixteenth section of the Act (2) the 
court is given exclusive jurisdiction to hear and deter- 
mine every claim against the Crown arising under any 
law of Canada. That provision was considered in the 
case of Yule v. The Queen (3), in which it was held 
that a debt or liability of the late Province of Canada, 
arising under an Act of the Legislature of that 
Province for which debt or liability the Dominion of 
Canada became liable under the 111th section of The 
British North America Act, 1S67, was a claim arising 
under a law of Canada. So here, I think, that in so 
far as the present claim rests upon that section aud 
upon the Acts of the Legislature of the Province of 

(1) 30-51 Viet. c. lti, s. 47. (2) 30-51 Viet. c. 16. 
(3) 6 Ex. C. R. 123 ; 30 S. C. R. 35. 
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Canada, and of the Parliament of Canada, it is a claim 
arising under a law of Canada, and to that extent HK.NKV 

V. 

within the jurisdiction of the court. TüEKIXO. 

The Crown, however, does not in respect of Indian: *», 
lands and moneys staud in the position of an ordinary 
trustee. In the first place the Crown does not per- 
sonally execute the trust. Its administration thereof 
is vested in a department of Government, over which 
a Minister of the Crown responsible to Parliament 
presides. That has been the position of Iudian affairs 
since the year 1860, when by virtue of the-Act 23rd 
Victoria, chapter 151, s. 1, the Commissioner of Crown 
Lands became the Chief Superintendent of Indian 
Affairs. After the Union, the Secretary of State was : 

Superintendent Geueral of Indian Affairs from 1868 ! 
to 1873 (1), and since the latter year the office has j 
been held by the Minister of the Interior (2). Subject j 
to the terms and conditions of the several agreements 
or treaties with the Indians, or of the surrenders from 
them, and to the provisions of the statutes from time 
to time in force respecting Indians and Indian Lands, 
the Superintendent General of Iudian Affairs has, 
under the Governor in Council, the management, and 
control of Indian lands, property and funds (3). 

For the manner in which the affairs of the Indians 
are administered the Government of the Dominion 
and the Superintendent General are at all times respon- 
sible to Parliament ; and whenever in respect of such 
matters any power, authority or discretion is vested in 
and exercised by the Governor in Council, or in the 
Superintendent General of Indian Affairs, Parliament 
alone has the authority to review the decision come to 
or the action taken. In all such cases the court has 

(1) .‘*1 Viet. c. -It?, s. f>. c. 4, s. 3 ; 39 Vice. c. IS, ss. 2 and 29; 1 
(2) 3G Viet. e. 4, d. 3 ; 4G Viet. 43 Viet. e. 28, d. 40 ; 46 Viet. c. G, 

c. 6, s. 1 ; and R. S. C. c. 43, s. 4. s. 1 ; and K. 8. C. c. 43, ss. 4 and 41. 
(3) 31 Viet. c. 42, s. ô ; 3G Viet. 

1101 
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tuoj ! no jurisdiction. Then there is this further difference 

HENRY ■ between the Crown as a trustee and an ordinary trus- 

THEKING. tee ; the Crown is not bound by estoppels; and no 
for laches can be imputed to it; neither is there any 

u gmen •• reason why it should suffer from the negligence of its 
I officers. (Chilly's Prerogatives of the Crown (1). In 

, short it adds nothing to the argument to state that the 
Crown is a trustee Where it is a trustee the court 

has no jurisdiction to impose any obligation upon it, 
or to declare that any such obligation exists, unless 
the statute gives jurisdiction, and where the statute 
gives jurisdiction it is immaterial whether in the par- 
ticular case the Crown is held to be a trustee or not. 

With regard then to the moneys in question in this 

case, there is no occasion at present to make any further 
reference to the sum of $56,700 for which since I860 the 
Crown has been a debtor to the Mississaugas of the 
Credit. That amount stands to their credit today, and 
the interest thereon has been credited to them from year 
to year. The balance of other capital moneys arising 
from the sales of their lands, collected before and since 
the Union, has been exhairsted. Part of this has been 
expended in payments that it is coueeded are proper 
charges against capital moneys, and part has been dis- 
tributed to the Mississaugas for their maintenance and 
support. So far as appears there .was no intention on 
the part of the Superintendent General of Indian 
Affairs to pay any part of their capital moneys to the 
Band for their maintenance. The general policy of the 
department has been against doing that, llut in the 
present case, through erroT or mistake, that, as has 
been seen, has happened. Was such a distribution 
contrary to any contract or law of Canada, so as to 
raise a claim in favour of the Indians over which the 
court would have jurisdiction? That question I 

(1) Pp. 370-3S1. 
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answer in the negative. The contract between the 
Cmwn and the Indians in respect ot' these moneys is 
to be found in the Indenture o.f Treaty of February 
28th. 1820; and there is, l think, nothing thereinto 
prevent the Crown from making provision for their 
maintenance out of any of the moneys arising from the 
sale or leasing or other disposition of the surrendered 
lands. And no statute has been cited, aud I know of 
none, prior at least to July, LS1'4, that would make 
an\-such distribution of capital moneys unlawful. In 
the year last mentioned, by the Act 57-58 Victoria, 
chapter 32, section 11, a number of sections were added 
to The Indian Act, by one of which (s. 139) the Gov- 
ernor in Council was authorized, with the consent of 
a Band, to make certain specified expenditures out of 
any capital moneys standing to the credit of the Band. 
In terms that is an enabling enactment, but its effect 
possibly is to limit the authority and discretion which 
otherwise the Governor in Council and the Superin- 
tendent General of Indian Affairs would have had in 
respect of such expenditures. But I express no 
opinion as to that. The question does not arise in 
this case, as the capital moneys in question had been 
distributed to the Mississaugas before that provision 
was enacted. 

With regard to the Crown’s obligation under Treaty 
Xo. 19, made ou the 28th day of October, 1818, to 
which reference has been made more than once, the 
case stands, it seems to me, on a different footing. 
There the Crown’s obligation was to pay to the Missis- 
saugas of the Credit a fixed annuity of two thousand 
and ninety dollars. In respect of that obligation which, 
by virtue of The British North America Act, 1SG7, now 
rests on the Crown, as represented by the Government 
of Canada, the Crown is not a trustee, but a debtor ; 
and the obligation is not to pay to the Indians the 
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loo.-) revenue arising from any sum of money, but to pay a 
HENRY fixed and definite sum annually. The capitalization 

THE KING. °f the Indian annuities was no doubt a convenient ar- 
Ren.on. for rangement to adopt in settling the accounts between Judgment. Dommkm of Canada and the Provinces of Ontario 

and Quebec, as representing the old Province of 
Canada, and no doubt it is also convenient in keeping 
the books of account of the Dominion to credit the 
Indian Trust Funds with the amount of such capital- 
ization. But that does not affect the right of the 
Indians in any way. They were not parties to the ar- 
rangement. And in the present case it makes no dif- 
ference in my opinion whether the capital fund that 
represents the principal of the annuity in question 
stands at ten thousand or at one hundred thousand 
dollars. "What the Mississaugas are entitled to in that 
respect is an annual payment, or credit in current ac- 
count of the sum of two thousand and ninety dollars, 

/ —neither more nor less. And as their right thereto 
! rests upon the treaty or contract between the Crown 

and them, and upon The British North America Act, 
186t, the court has, I think, jurisdiction so to declare. 

The fiscal year 1889-1890 was the last year in which 
the Mississaugas were credited .with the full amount of 
this annuity. Since that time something less than the 
full amount has been credited in each year, while the full 
amount should in my opinion have been credited. To 
that extent the suppliants and those for whom the peti- 
tion is brought are, I think, entitled to relief. Whether 
any such relief will work out to the advantage of the 
Indians or not, is another question. I do not go into 
that matter. The office of the court is to define, as 
best it may, the legal rights and relations of the parties. 
All other matters arising out of the case are for the con- 
sideration of those upon whom rests the responsibility 
of advising the Crown, and of inviting the action and 
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Judgment. 

co-operation of Parliament, if it is found that such l!K^ 
action is advisable. HENRY 

There will be judgment for the suppliants, and a THE KING. 

declaration that the Mississauga» of the Credit have been r„r 

and are entitled to be paid or credited each year with 
the full amount of the annuity of two thousand and 
ninety dollars, payable under the agreement or treaty 
No. 19 dated the 28th day of October, IS 18, and that 
they are in that respect and to that extent entitled to 
relief. 

Judgment accordingly, 

Solicitor for the suppliants: A. G. Chisholm, 

Solicitor for the respondent : E. L. Neiccombe. 
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The award complained of by the Province of Quebec determined that 
certain payments made by the Dominion of Canada in virtue of 
the Huron and Superior Treaties with the Ojibeway Indians for 
arrears of augmented annuities and interest from 1867 to 1873, 
and for increased annuities in excess of the fixed annuities with 
interest paid subsequently should be taken into account and 
included in the debt of the iate Province of Canada mentioned 
in the 112th section of the British North America Act, 1867. 

Held, affirming the decision of the arbitrators, that the question of 
these contingent annuities had been considered and decided by 
Her Majesty’s Privy Council in the case of The Attorney General 
of Canada v. The Attorney-General of Ontario ([1897] A. C. 199)t 

and that the payments so made by the Dominion were recover- 
able from the Provinces of Ontario and Quebec conjointly in the 
same manner as the original annuities. 

APPEAL on behalf of the Province of Quebec from 
the award of the Arbitrators made on the 7th of 
January, 1803, in the matter arising out of the Huron 
and Superior Treaties with the Ojibeway Indians 

♦PRESENT :—Sir Henry Strong C.J. and Taschereau, Sedgewick, 
King and Girouard JJ. 

j HOB 
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maintaining the claim of the Dominion of Canada 
against the Provinces of Ontario and Quebec con- 

OMJDEBEC j°intly f°r §^5,200, arrears of augmented annuities, 
v. with interest to 31st December, 1892, under the said 

DOMINION treaties from the year 1867 to the year 1873, and the 
or CANADA. further sum of $3S9,10G 80, amount of increased 

In n annnuities over the fixed annuities, with interest to 

CLAIMS 31st December, 1892, paid by the Dominion to the 
  said Indians since the year 1874. 

The arbitrators found “ that in ascertaining and 
determining the debt of the Province of Canada men- 
tioned in the 112th section of the British North 
America Act, 1867, the contingent obligation devolv- 
ing-upon the Dominion of Canada to pay the increased 
annuities mentioned in the Robinson Treaties of the 
7th and 9th of September, 1S50, and any increased 
annuities which have become due to the Indians 
since the 1st day of July, 1867, up to and including 
the 31st day of December, 1892, shall be taken into 
account and included in such debt.” 

Trenholme Q.C. for the appellant. No such award 
ought to have been made against the Province of 
Quebec, which ought not to bear any part ol the 
increased annuities in question. 

In the former appeals before this Court and the Privy 
Council (1) the question was whether or not Ontario 
took the lands acquired from the Indians under the 
Robinson Treaties subject to a trust or interest in 
favour of the Indians which imposed on Ontario 
alone the payment of the annuities. See remarks 
by Lord Watson, in delivering the judgment of the 
Privy Council, at pages 208-211. The fact that the 
Dominion claimed against Ontario alone in the previous 
case, and now claims against both Quebec and Ontario, 

(1) The Attorney-General of Canada (1S07) A. C. 199 ; 25 Can. S. 
v. The Attorney-General of Ontario ; C. R. 434. 
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shews that the present case is not res adjudicata in 1898 
this matter against Quebec. The previous case was THE 

expressly confined to the question of trust or interest 
in the lands, and the question of the joint liability of «• 
Quebec was not argued before the arbitrators, but was DOMINION 

reserved for future action by the Dominion. The or CANADA. 

treaty provided that the Government which was to In r« 
pay the increased annuities would only be liable to do CLAIMS. 

so from time to time in the event of its receiving — 

increased revenues from Ihe lands. Quebec is now 
asked to pay increased annuities without receiving 
any revenue whatsoever, and the position is that the 
greater the revenue to Ontario the greater is the loss to 
Quebec. This may continue for an indefinite time and 
to an indefinite amount. Quebec does not and cannot 
fall under the conditions of the treaty which imposed 
the increased annuities, and there was no intention or 
assent on the part of Quebec at confederation to being 
placed in that position. 

It is consistent with section 91 of The B. N. A. Act 
that such a contingent and uncertain liability con- 
nected with the Indians fell upon the Dominion at 
confederation, and did not go to increase the surplus 
debt existing at confederation to be borne by these 
provinces. Section 111 of the B. N. A. Act in declar- 
ing that Canada should be liable, not simply for the 
“debts,” but for the “debts and liabilities” of each 
province existing at the union had for its object and 
effect the imposing of such obligations upon the 
Dominion, and when by sections 11., 114 and 115 the 
word “debt” alone without “ liabilities ” is used in 
dealing with the subject of the public debt something 
different and more restricted is meant than by the 
use of the more comprehensive terms “ debts and 
liabilities ” in section 111. The term “ and liabilities ” 

i 
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1883 added, after the word “ debts ” means something and 

THE adds something, and should be so interpreted. 

opRQu«BEc surP^us debt which Ontario and Quebec jointly 
v. assumed by section 112, is the surplus debt in actual 

THE 
DOMINION existence at the time of the confederation, not some- 

OF CANADA, thing that may or may not arise in future out of trans- 

in rt actions which the provinces previously entered into. 

CLAIMS. See remarks by Mr. Justice Gwynne in the former 
  case (1) at pages -520 and 523. As a matter of law the 

liability to pay these increased annuities for the years 
since Confederation was not a debt of the Province of 
Canada at that time. Pothier, Obligations No. 218- 
The award of 1870 dealt with the whole subject and 
does not support or contemplate imposing such a 
burthen on Quebec. So far as Quebec’s liability for 
these annuities is concerned, it does not go beyond 
the inclusion in the debt of the late Province of 
Canada of the capitalized annuities granted for the 
Indian lands. 

Hogg Q.C. for the respondent, was not called upon. 

The judgment of the court was delivered by: 

THE CHIEF JUSTICE.—(Oral.) The arbitrators came 
to a proper conclusion as to the point which is now 
raised and their award ought not to be interfered,with, 
more especially as in the judgment of the Privy Council 
in the case of The Attorney-General for the Dominion of 

Canada v. The Attorney-General for Ontario (2), their 
Lordships, though not expressly deciding the question, 
may, from their interlocutory observations during the 
course of the argument, be presumed to have had 
under consideration contingent annuities as well as 
those presently payable. 

T7e must dismiss the appeal. 

(1) 25 Can. S. C. R. 434. (2) [1897] A. C. 199. 
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GIRüUARD J. stated that he did uot take part in the 
judgment as there was a majority without him. 

(His Lordship having formerly acted as counsel for 
the Province of Quebec, sat only by consent of the 
parties at the hearing of this appeal in order to form 
a quorum.) 

Appeal dismissed. 
Solicitor for the appellant : iV. TI”. Trenliolme. 
Solicitor for the respondent : W. D. Hogg. 

1898 

THE 
PROVINCE 

OP QUEBEC 
v. 

THE 
DOMINION 

OF CANADA. 

In re 
INDIAN 
CLAIMS. 

THE TOAVN OF RICHMOND (PLAIN- 

TIFF)  
APPELLANT ; 

AND 

JOSEPH L. LAFONTAINE AND 
OTHERS (DEFENDANTS)  

RESPONDENTS. 

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR 
LOWER CANADA (APPEAL SIDE.) 

Municipal corporation— Waterworks— Rescission of contract—Notice—Mise 
en demeure—Long user—Waiver—Art. 1067 C. C. 

A contrast for the construction and maintenance of a system of water- 
works required them to be completed in a manner satisfactory to 
the corporation and allowed the contractors thirty days after 
notice to put the works in satisfactory working order. On the 
expiration of the time for the completion of the works the cor- 
poration served a protest upon the contractors complaining in 
general terms of the insufficiency and unsatisfactory construction 
of the works without specifying particular defects, but made use 
of the works complained of for about nine years when, without 
further notice, action was brought for the rescission of the con- 
tract and forfeiture of the works under conditions in the contract. 

Held, that, after the long delay, when the contractors could not be 
replaced in the original position, the complaint must be deemed 
to have been waived by acceptance and use of the waterworks 
and it would, under the circumstances, be inequitable to rescind 
the contract. 

Held further, that a notice specifying the particular defects to be 
remedied was a condition precedent to action and that the protest 
in general terms was not a sufficient compliance therewith to 
place the contractors in default. 

* PRESENT :—Sir Henry Strong C. J. and Taschereau, Sedgewick, 
King and Girouard JJ. 

1899 

*6ct7h. 
*Nov. 29. 
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THE ATTORNEY-GENERAL OF BRITISH 
COLUMBIA   

APPELLANT ; 

AND 

THE ATTORNEY-GENERAL OF CANADA. RESPONDENT. 

ON APPEAL FROM THE SUPREME COURT OF CANADA. 

Law of Canada—British North America Act, 1867, s. 109—Rights of the 
Province to the Precious Metals — Conveyance of “ Public Lands ” — 
Construction. 

Held, that a conveyance by the Province of British Columbia to the 
Dominion of “ public lands,” being in substance an assignment of its right 
to appropriate the territorial revenues arising therefrom, does not imply 
any transfer of its interest in revenues arising from the prerogative rights 
of the Crown. The precious metals in, upon, and under such lands are 
not incidents of the land but belong to the Crown, and, under sect. 109 of 
the British North America Act of 1867, beneficially to the Province, and 
an intention to transfer them must be expressed or necessarily implied. 

A.PPEAL from a judgment of the Supreme Court of Canada 
(Dec. 13, 1887), confirming the judgment of a judge of the 
Exchequer Court of Canada upon a case stated under “ The 
Supreme and Exchequer Court Act,” and Columbian Act, 
45 Yict. c. 2. 

The case stated was as follows :—“ The Attorney-General of 
Canada alleges, and the Attorney-General of British Columbia 
denies, that the precious metals in, upon, and under the public 
lands mentioned in sect. 2 of the Columbian Act 47 Yict. c. 14, 
are vested in the Crown as represented by the Government of 
Canada, and not as'represented by the Government of British 
Columbia.” » 

The way in which the controversy arose is stated in the 
judgments of their Lordships. The report of the case in the 
Supreme Court will be found in 14 Sup. Ct. (Canada) p. 345. 

The Supreme Court decided by three judges out of five in 
favour of the respondent. 

* Present:—THE LORD CHANCELLOR, LORD WATSON, LORD FITZGERALD, 

LORD HOBHOCSE, and LORD MACNAGHTEX. 

J.C.» 

1888 

Nov. 22, 23. 

1889 

April 3. 
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J. C. Ritchie, C.J., held that the principle applicable to the case of 
1889 grants of land from the Crown to a subject was not applicable to 

ATTORNEY- the present case, which was not the case of a grant or conveyance 

rF at a'J- tut of a statutory transfer to the Dominion by the Province 
COLOMBIA 0f British Columbia of the right of that Province to the public 

ATTORNEY- lands in question, the title to the lands remaining throughout in 

CANADA, the Crown. He held that the expression “ public lands ” was 
sufficient to pass the interest in question. He also relied upon 
the wording of a British Columbia minute of the 10th of February, 
1883, as shewing how the transactions in question were under- 
stood by the Provincial Government. 

Gwynne, J. (Taschereau, J., consenting), agreed with the Chief 
Justice, and relied upon the fact that nearly the whole of the 
belt of territory in question consists of mountain lands which 
are of no value for agricultural or other surface purposes, and 
that the value for surface purposes of such small portion thereof 
as consists of land in the valleys of the mountain streams is 
reduced to a minimum by reason of the large powers conferred 
upon the mining owner as against the surface owner by the 
Mining Acts of British Columbia, which Acts enable the former 
to enter upon the lands of the latter, and to dispossess him upon 
payment of compensation, and to appropriate the water from the 
mountain streams, and consequently that unless the precious 
metals pass to the Dominion the cession is illusory and of no 
value. 

Fournier, J., held that the transfer under which the lands in 
question passed to the Dominion was in effect a contract between 
the Queen as chief of the Executive Government of the Province, 
and the Queen as chief of the Executive Government of the 
Dominion, whom for this purpose he held to be in effect different 
legal persons, and that to this contract the principles enumerated 
in the Earl of Northumberland1 s Case (1) applied. He considered 
that the words “ public lands ” in the British Columbia Act, 
47 Yict. c. 14, did not transfer the right to the precious metab 
on or under such lands, that in sect. 109 of the British North 
America Act, 1867, the words “mines and minerals” are specified 
in addition to lands, and he drew a distinction in this respect 

(1) 1 Plowd. 310. 



«jf 
-.M

<^
s«w

!?a
r 

VOL. XIV.] AND PRIVY COUNCIL. 297 

between those words in the 109th section of that Act, and the 
words “ public lands ” in the 91st section of the same Act, which 
latter words he held were used in a sense exclusive of mines and 
minerals. He was also of opinion that the legislative control over 
the lands in question would pass to the Dominion. Henry, J., 
based his judgment upon a previous decision of his own, in a 
case of The Queen v. Farwell (1) in 1886, in which he decided 
that the title to the lands in question was not vested in the Queen. 

J. C. 

1889 

ATTOBNET- 
GENERAL OF 

BRITISH 
COLUMBIA 

v. 
ATTORNET- 

GENERAL OP 
CANADA. 

Sir Horace Bavey, Q.C., Jeune, Q.C., and Clay, for the appel- 
lant, contended that this decision was erroneous. As to the 
prerogative right of the Crown to the precious metals found 
in mines reference was made to In re Earl of Northumberland’s 
Mines (2), and to Woolley y. Attorney-General of Victoria (3). It 
is a rule of law, settled by those authorities, that this prerogative 
right will not pass under a grant of land by the Crown unless 
by apt and precise words the intention of the Crown that it 
should pass is expressed. By the British North America Act, 
1867, sect. 109 and sect. 10 of the Order in Council (May 16, 
1871), by which the Province of British Columbia was admitted 
into union with the Dominion of Canada, that prerogative 
right remained vested in the Crown on behalf of the Province. 
Reference was made to British Columbian Acts 43 Viet. No. 11, 
and 47 Viet. c. 14. No transfer of prerogative right was effected 
thereby, nor by thp grant in question made by the Province to 
the Dominion Government. That grant was in reality a grant 
of land to the Canadian Pacific Railway Company to aid in the 
construction of the railway. The lands in reference to which 
this question has arisen have not ceased to be part of the Pro- 
vince and subject to provincial legislation. Mining for gold 
and silver in these lands is regulated by the Provincial Gold 
Mining Ordinance, 1S67, sects. 4 and 15, and by the Mineral 
Act, 1884. Under those Acts miners must be licensed by certi- 
ficate of the provincial authorities. See also the Land Act, 
1S75, sects. 80 and 81, and Land Act, 1884, sects. 64, 65, which 

(1) This judgment will l>e found, 14 Sup. Ct. (Canada) 392. 
together with the judgments of the ■ (2) 1 Plowd. 310. 
Supreme Court which reversed it, in (3) 2 App. Cas. 163. 
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reserve to such miners the right to enter on lands alienated by 
the Crown and search therein for precious metals. This is in- 
consistent with an intention to transfer to the Dominion the 
prerogative rights of the Crown to precious metals found in 
provincial territory. The claim of the Dominion is in violation 
of British North America Act, 1867, sect. 109 : see Attorney- 
General of Ontario v. Mercer (1). 

Rigby, Q.C., Sedgwick, Q.C. (Canada), and Gore, for the respon- 
dent, contended that the principle established by the cases in 
Plowden’s Reports and 2 App. Cas. did not apply. This is not 
the case of a grant of land from the Crown to a subject. No 
question is involved of a grant from the Crown nor any question 
as between the Crown and a subject. The title to the belt of 
territory in question remained in the Crown after the cession 
by the Province to the Dominion, just the same as before the 
cession. The cession was made by the Queen as represented 
by the Province to the Queen as represented by the Dominion. 
Under these circumstances the expression “ lands ” prima facie 
includes the prerogative right of the Crown to the precious metals 
upon and under the soil of such property. Such alright is an 
ordinary incident to the title to the soil on the part of the 
Crown. “ Public lands ” in sect. 92 of British North America 
Act, 1867, do not exclude mines and minerals upon such lands. 
If mines and minerals were excluded therefrom the legislative 
control over the sale and management thereof in the Province 
•would not belong to the Province under sect. 92, but would be 
vested in the Dominion under sect. 91. This would be contrary 
to the case on both sides, as shewn by the whole course of pro- 
vincial and dominion legislation since 1867. “ Public lands ” in 
sect. 92 are equivalent to the several descriptions of landed pro- 
perty specified in sect. 109, that is, include the precious metals. 
The same expression has the same meaning when used in art. 11 
of the Terms of Union and in sect. 2 of British Columbian Act, 
47 Yict. c. 14. Consequently the right to the precious metals 
in question passed to the Dominion Government, and is no 
longer vested in the Province. 

(1} 8 App. Cas. 767. 
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Sir Horace Daverj, Q.C., replied. 

The judgment of their Lordships was delivered by 

LOBD WATSON :— 

The question involved in this appeal is one of considerable 
interest to the parties, but it will be found to lie within a very 
narrow compass, when the facts, as to which there is no dispute, 
are explained. 

By an Order in Council, dated the 16th of May, 1871, Her 
Majesty, in pursuance of the enactments of sect. 146 of the 
British North America Act, 1867, was pleased to ordain that the 
Province of British Columbia should, from the 29th day of July 
following, be admitted into and form part of the Dominion of 
Canada, subject to the provisions of that Act, and to certain 
Articles of Union which had been duly sanctioned by the parlia- 
ments of Canada and by the legislature of British Columbia. 
The eleventh of the Articles of Union is in these terms:— 

“ 11. The Government of the Dominion undertake to secure 
the commencement simultaneously, within two years from the 
date of the union, of the construction of a railway from the 
Pacific towards the Rocky Mountains, and from such point as 
may be selected east of the Rocky Mountains towards the Pacific,, 
to connect the seaboard of British Columbia with the railway 
system of Canada ; and further, to secure the completion of such, 
railway within ten years from the date of the union. 

“And the Government of British Columbia agree to convey to- 
the Dominion Government, in trust, to be appropriated in such- 
manner as the Dominion may deem advisable in furtherance of 
the construction of the said railway, a similar extent of public 
lands along the line of railway throughout its entire length in 
British Columbia, not to exceed, however, twenty (20) miles on 
each side of said line, as may be appropriated for the same pur- 
pose by the Dominion Government from the public lands in the 
North-West Territories and the Province of Manitoba. Provided, 
that the quantity of land which may be held under pre-emption 
right, or by Crown grant, within the limits of the tract of land 
in British Columbia to be so conveyed to the Dominion Govern- 
ment shall be made good to the Dominion from contiguous 
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J. C. public lands ; and, provided further, that until the commence- 
1889 ment within two years, as aforesaid, from the date of the union, 

ATTORNEY- of the construction of the said railway, the Government of 
QBBtTOH°r British Columbia shall not sell or alienate any further portions 

of the public lands of British Columbia in any other way than 
under right of pre-emption, requiring actual residence of the 
pre-emptor on the land claimed by him. In consideration of the 
land so to be conveyed in aid of the construction of the said 
railway, the' Dominion Government agree to pay to British 
Columbia, from the date of the union, the sum of $100,000 per 
annum, in half-yearly payments in advance.” 

After the union, owing to engineering and other difficulties, 
there was considerable delay in constructing the line of railway 
through British Columbia. Various differences arose between 
the two Governments, and these were ultimately settled, in the 
year 1883, by a provisional agreement, which was subsequently 
ratified by the respective legislatures of Canada and the Pro- 
vince. Part of the agreement had reference to the 11th article 
of Union, which it modified to the following extent. The 
Government of British Columbia agreed to convey to .the Govern- 
ment of the Dominion, as therein provided, the public lands 
along the railway, wherever it might be finally located, to a 
width of twenty miles on either side of the line, and, in addition, 
to convey to the Dominion Government three and a half millions 
of acres of land in the Peace River District, in one rectangular 
block, east of the Rocky Mountains, and joining the North-West 
Territory of Canada. On the other hand, the Dominion Govern- 
ment undertook, with all convenient speed, to offer for sale the 
lands within the railway belt, on liberal ter .s,to actual settlers ; 
and also to give to persons who had squaued on these lands a 
prior right of purchasing the lands improved, at the rates charged 
to settlers generally. In accordance with this agreement, the 
lands forming the railway belt were granted to the Dominion 
Government, in terms of the 11th Article of Union, by an Act of 
the legislature of British Columbia, 47 Viet. c. 14, s. 2. 

In 1884, a controversy arose between the Dominion and the 
Provincial Government in regard to the gold, which had then 
been found to exist in considerable quantities within the forty- 
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mile belt. With the view of judicially ascertaining which of J. 0. 

them was entitled to it, a special case was adjusted, commendable 1889 

for its brevity, which simply states the issue to be, whether the ATTOHKBT- 

precious metals in, upon, and under the lands within the forty- G^j£^or 

mile belt are vested in the Crown, as represented by the Govern- COLOMBIA 

ment of Canada, or as represented by the Government of British ATTORNET- 

Columbia? The case was first presented to Fournier, J., in the 
Exchequer Court of Canada, who, without hearing parties on the —“ 
merits, gave a formal judgment in favour of the Dominion. On 
appeal, his judgment was, after a full hearing, affirmed by a 
majority of the Supreme Court of Canada, consisting of Sir 
William Ritchie, C.J., with Taschereau and Gwynne, JJ., 
the dissentient members of the Court being Fournier and 
Henry, JJ. 

It was not disputed, in the arguments addressed to this Board, 
that the question raised in the special case must be decided 
according to the principles of the law of England, which, “ so far 
as not from local circumstances inapplicable,” was extended to 
all parts of the Colony of British Columbia by the English Law 
Ordinance, 1867. 

Whether the precious metals are or are not to be held as in- 
cluded in the grant to the Dominion Government, must depend 
upon the meaning to be attributed to the words “ public lands ” 
in the 11th Article of Union. The Act 47 Yict. c. 14, s. 2, which 
was passed in fulfilment of the obligation imposed upon the Pro- 
vince by that article and the agreement of 1883, defines the area 
of the lands, but it throws no additional light upon the nature 
and extent of the interest which was intended to pass to the 
Dominion. The obligation is to “ convey ” the lands, and the 
Act purports to “ grant ” them, neither expression being strictly 
appropriate, though sufficiently intelligible for all practical pur- 
poses. The title to the public lands of British Columbia has all 
along been, and still is, vested in the Crown ; but the right to 
administer and to dispose of these lands to settlers, together with 
all royal and territorial revenues arising therefrom, had been 
transferred to the Province, before its admission into the federal 
union. Leaving the precious metals out of view for the present, 
it seems clear that the only “ conveyance ” contemplated was a 
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transfer to the Dominion of the provincial right to manage and 
settle the lands, and to appropriate their revenues. It was neither 
intended that the lands should be taken out of the Province, nor 
that the Dominion Government should occupy the position of a 
freeholder within the Province. The object of the Dominion 
Government was to recoup the cost of constructing the railway 
by selling the land to settlers. Whenever land is so disposed of, 
the interest of the Dominion comes to an end. The land then 
ceases to be public land, and reverts to the same position as if it 
had been settled by the Provincial Government in the ordinary 
course of its administration. That was apparently the conside- 
ration which led to the insertion, in the agreement of 1883, of 
the condition that the Government of Canada should offer the 
land for sale, on liberal terms, with all convenient speed. 

According to the law of England, gold and silver mines, until 
they have been aptly severed from the title of the Crown, and 
vested in a subject, are not regarded as partes soli, or as incidents 
of the land in which they are found. Not only so, but the right 
of the Crown to land, and the baser metals which it contains, 
stands upon a different title from that to which its right to the 
precious metals must be ascribed. In the Mines Case (1) all the 
justices and barons agreed that, in the case of the baser metals, 
no prerogative is given to the Crown ; whereas “ all mines of gold 
and silver within the realm, whether they be in the lands of the 
Queen or of subjects, belong to the Queen by prerogative, with 
liberty to dig and carry away the ores thereof, and with other 
such incidents thereto as are necessary to be used for the getting 
of the ore.” In British Columbia the right to public lands, and 
the right to precious metals in all provincial lands, whether 
public or private, still rest upon titles as distinct as if the Crown 
had never parted with its beneficial interests; and the Crown 
assigned these beneficial interests to the Government of the 
Province, in order that they might be appropriated to the same 
state purposes to which they would have been applicable if they 
had remained in the possession of the Crown, Although the 
Provincial Government has now the disposal of all revenues 
derived from prerogative rights connected with land or minerals 

(1) X Plowd. 336, 336 a. 
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in British Columbia, these revenues differ in legal quality from 
the ordinary territorial revenues of the Crown. It therefore 
appears to their Lordships that a conveyance by the Province of 
“ public lands,” which is, in substance, an assignment of its right 
to appropriate the territorial revenues arising from such lands, 
does not imply any transfer of its interest in revenues arising 
from the prerogative rights of the Crown. 

The grounds upon which the majority of the learned judges of 
the Supreme Court decided in favour of the Dominion are briefly 
and forcibly stated in the judgment delivered by Sir William 
Ritchie, C.J. They were of opinion that the rule of construction 
which excepts the precious metals from a conveyance of land by 
the Crown to a subject has no application to the provisions of 
the 11th Article of Union, which they regarded as a statutory 
compact between two constitutional governments. The learned 
Chief Justice said: “ This was a statutory arrangement between 
the Government of the Dominion and the Government of British 
Columbia, in settlement of a constitutional question between the 
two Governments, or rather giving effect to and carrying out the 
constitutional compact under which British Columbia became 
part and parcel of the Dominion of Canada, and, as a part of 
that arrangement, the Government of British Columbia relin- 
quished to the Dominion of Canada, as represented by the 
Governor-General, all right to certain public lands belonging to 
the Crown, or to the Province of British Columbia, as repre- 
sented by the Lieutenant-Governor.” 

If the 11th Article of Union had been an independent treaty 
between the two Governments, which obviously contemplated the 
cession by the Province of all its interests in the land forming 
the railway belt, royal as well as territorial, to the Dominion 
Government, the conclusion of the Court below would have been 
inevitable. But their Lordships are unable to regard its pro- 
visions in that light. The 11th article does not appear to them 
to constitute a separate and independent compact. It is part of 
a general statutory arrangement, of which the leading enactment 
is, that, on its admission to the Federal Union, British Columbia 
shall retain all the rights and interests assigned to it by the 
provisions of the British North America Act, 1SG7, which govern 

J. 0. 
1889 
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COLUMBIA 
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ATTOBHZT- 

GKSXUJ. or 
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304 HOUSE OF LORDS [VOL. XIV. 

j. c. the distribution of provincial property and revenues between the 
1889 Province and the Dominion ; the 11th article being nothing 

ATTORNEY- more than an exception from these provisions. The article in 
G

BMTUH°
F <lnesti°n does n°t profess to deal with jura regia; it merely 

COLUMBIA embodies the terms of a commercial transaction, by which the 

ATTOBNIT- one Government undertook to make a railway, and the other to 
G

CAMADA.
0F giye a subsidy, by assigning part of its territorial revenues. 

  Their Lordships do not think it admits of doubt, and it was 
not disputed at the bar, that sect. 109 of the British North 
America Act must now be read as if British Columbia was one 
of the provinces therein enumerated. With that alteration, it 
enacts that “all lands, mines, minerals, and royalties,” which 
belonged to British Columbia at the time of the union, shall for 
the future belong to that Province and not to the Dominion. In 
order to construe the exception from that enactment, which is 
created by the 11th Article of Union, it is necessary to ascertain 
what is comprehended in each of the words of the enumeration, 
and particularly in the word “ royalties.” The scope and mean- 
ing of that term, as it occurs in sect. 109, underwent careful 
consideration in the case of Attorney-General of Ontario v. 
Mercer (1), which was appealed to this Board by the" Dominion 
Government, in name of the defendant Mercer. In that case 
their Lordships were of opinion that the mention of “ mines and 
minerals” in the context was not enough to deprive the word 
“ royalties ” of what would otherwise have been its proper 
force (2). The Earl of Selbome, in delivering the judgment of 
the Board, said (3) : “ It appears, however, to their Lordships to 
be a fallacy to assume that because the word ‘ royalties ’ in this 
context would not be regarded as inofficious or insensible, if it 
were regarded as having reference to mines and minerals, it 
ought, therefore, to be limited to those subjects. They see no 
reason why it should not have its primary and appropriate sense, 
as to (at all events) all the subjects with which it is here found 
associated, lands as well as mines and minerals—even as to mines 
and minerals it here necessarily signifies rights belonging to the 
Crown jure coronæ.” 

It is not necessary for the purposes of this appeal to consider 

(1) 8 App. Cas. 767. (2) 8 App. Cas. 777. (3) 8 App. Cas. 778. 
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whether the expression “ royalties,” as used in sect. 109, includes J. O. 

jura regalia other than those connected with lands, mines, and 1889 
minerals. Attorney-General of Ontario v. Mercer (1) is an autho- ATTOBBIT- 

rity to the effect, that, within the meaning of the clause, the 
word “ royalties ” comprehends, at least, all revenues arising from COLUMBIA 

the prerogative rights of the Crown in connection with “ lands,” ATTOBMBT- 

“ mines,” and minerals.” The exception created by the 11th 
Article of Union, from the rights specially assigned to the pro-   
vince by sect. 109, is of “ lands ” merely. The expression 
“ lands ” in that article admittedly carries with it the baser 
metals, that is to say, “ mines ” and “ minerals,” in the sense of 
sect. 109. Mines and minerals, in that sense, are incidents of 
land, and, as such, have been invariably granted, in accordance 
with the uniform course of Provincial legislation, to settlers who 
purchased land in British Columbia. But jura regalia are not 
accessories of land ; and their Lordships are of opinion that the 
rights to which the Dominion Government became entitled under 
the 11th article did not, to any extent, derogate from the Pro- 
vincial right'to “ royalties” connected with mines and minerals 
under sect. 109 of the British North America Act. 

Their Lordships do not doubt that the 11th Article of Union 
might have been so expressed as to shew, by necessary implica- 
tion, that some or all of the royalties dealt with by sect. 109 
were to pass to the Dominion along with the lands constituting 
the railway belt. But there is not a single expression in the con- 
text which is applicable to gold or gold-mining rights. On the 
other hand', the whole terms of the Articles of Union, as well as 
of the subsequent Agreement of 1883, appear to their Lordships 
to point to the conclusion that the high contracting parties were 
dealing with public, lands, in so far as these were available for 
the ordinary purposes of settlement, and had either excluded 
gold mines from their arrangements, or had them not in con- 
templation. It is right, however, to notice that the learned Chief 
Justice refers to a minute of the Council of British Columbia 
containing the recommendation of a committee, which was com- 
municated to the Government of Canada, as evidencing an under- 
standing, on the part of the Provincial Government, that mines 

(1) 8 App. Cas. 767. 
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of gold and other precious metals were to be conveyed along with 
the belt lands. The passage upon which the learned Chief 
Justice relies is in these terms :—“That it be one of the condi- 
tions that the Dominion Government, in dealing w ith lands in 
the Province, shall establish a land system equally as liberal, 
both as to mining and agricultural industries, as that in force in 
this Province at the present time, and that no delay shall take 
place in throwing open the land for settlement.” The words 
“ mining and agricultural industries,” taken per se, might bo of 
dubious import, because they would not disclose whether gold 
digging was referred to as one of the mining industries. But 
these industries are described as an integral part of the “ land 
system and when it is considered that, at the date of the report, 
the system of land settlement in the Province, which included the 
baser metals, was regulated by special statute, and that gold 
mines, which were not given off to settlers, were not treated as 
part of that system, but were the subject of separate legislation, 
it becomes apparent that the Committee did not make any refer- 
ence to gold in their recommendation. 

Their Lordships are for these reasons of opinion that the judg- 
ment appealed from must be reversed, and that it ought to be 
declared that the precious metals within the railway belt are 
vested in the Crown, subject to the control and disposal of the 
Government of British Columbia, and they will humbly advise 
Her Majesty to that effect. There will be no order as to costs. 

Solicitors for appellant : Hepburn, Son, & Cutliffe. 
Solicitors for respondent : Botnpas, Bischoff, Dodgson, <£ Coxe. 
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1920 

Nov730. 

ON APPEAL FROM THE COURT OF KING’S BENCH FOR THE 
PROVINCE OF QUEBEC. 

Canada [Quebec)—Tidal Water Fisheries—Power of Province to grant exclusive 
Licences—Right of Public—Regulative Power of Dominion—20 Viet. 
[Can.), c. 11, ss. 3, 6—British Forth America Act, 1867 (30 <L 31 Viet, 
c. 3), s. 91, head 12. 

Having regard to the public right of fishing declared by 29 Viet. (Can.) 
e. 11, s. 6, and previous enactments having force in the Province of 
Quebec, the Government of that Province has not power to grant the 
exclusive right of fishing in the tidal waters so far as navigable of the 
livers, streams, gulfs, bays, straits, or arms of tho sen of the Province 
and of the high sea washing its coasts ; nor has the Legislature of the 
Province power to authorize tho Government to do so. In so far as tho 
soil is vested in the Crown in the right of the Province, the Government 
of the Province has exclusive power to grant the right to affix engines 
to the solum, so far as such engines and the affixing of them do not 
interfere with the right of the public to fish, or prevent the regulation 
of the right of fishing of private persons without the aid of engines. 

Sect. 3 of 29 Viet. (Can.) c. 11, which empowered the Commissioner 
of Crown LancU to issue fishing leases, must be read with s. 6, which 
maintains the right of the public. The power no longer exists in its 
entirety, so far as it was regulative it passed to the Dominion under 
the British North America Act, 1867, s. 91, head 12. The Dominion 
power of regulation must be exercised so as not to deprive the Province 
or private persons of proprietary rights which they possess. 

Attomey-Qeneral for British Columbia v. Attorney-General for Canada 
[1914] A. C. 153 applied. • 

Judgment of Court of King’s Bench reversed. 

APPEAL from a judgment (February 7, 1917) of the Court 
of King’s Bench for the Province of Quebec upon questions 
submitted to that Court by the Lieutenant-Governor under 
art. 579 of R. S. Queb., 1909, and the amendments thereto. 

The questions submitted related to the right of the 

* Present.- VISCOUNT HALDANE, VISCOUNT CAVE, LORD DUNEDIN, LORD 

ATKINSON, and Mr. JUSTICE DUFF. 
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Provincial Government to grant exclusive fishing rights in the 
tidal waters of the Province, and are fully stated in their 
Lordships’ judgments together with the effect of the answers 
given by the learned judges. The judgments in the King’s 
Bench were by a majority in favour of the Province, and are 
reported at Q. R. 26 K. B. 2S9. 

1920. July 19, 20, 22, 23 ; Aug. 2, 3. Sir John Simon K.C., 
Newcombe K.C. (Stuart Moore with them) for the appellant. (1) 
The answer to each of the questions should have been in the 
negative. Questions relative to fishing rights in Canada 
have been considered by the Board in two cases. In the 
first, Attorney-General for Canada v. Attorney-General for 
Provinces (2), it was held that the British North America 
Act, 1867, s. 91, head 12, in giving to the Dominion 
legislative jurisdiction over fisheries did not confer a pro- 
prietary right therein, and that whatever proprietary rights 
were vested before confederation remained unaffected ; the 
decision left open the question whether the proprietary 
right of fishing in tidal waters vested in the Provinces. 
In Attorney-General for British Columbia v. Attorney-General 
for Canada (3) it was held that the right of fishing in tidal 
waters in British Columbia was a right of the public 
(whether inhabitants of the Province or not) and not a 
proprietary right, and that consequently the Province had no 
power over it, either to grant exclusive rights of fishing or 
otherwise. The second decision is conclusive of this case, 
since in Quebec there is a public right of fishing in tidal waters 
at common law and by statute. The contention that Quebec 
in this respect is in a different position from British Columbia 
fails. First, because, whether or not under French law there 
was formerly a public right of fishing in navigable waters 
in Quebec, the right of the public to fish in “ any of the 
harbours or roadsteads, creeks or rivers ” was affirmed before 

(1) It was agreed that having re- ceed as though that part of the 
gard to the observations in Attorney- questions which related to the sea 
General for British Columbia v. Attor- beyond low-water markwere omitted. 
ney-General for Canada [1914] A. C. (2) [189S] A. C. 700. 
163, 174, the arguments should pro- (3) [1914] A. C. 153. 



1130 

1A.C. AND PRIVY COUNCIL. 

confederation by a long course of legislation applying to 
Quebec. The fust of these Acts was 28 Geo. 3 (Prov. of 
Queb.), c. 6, which is modelled on the English legislation 
with regard to Newfoundland sea fisheries (see 10 & 11 Will. 3, 
c. 25), and was passed in pursuance of the express instruction 
to the Governor dated January 3, 1775: see Shortt & 
Doughty’s Constitutional Documents, p. 486, § 36. A 
series of Acts similarly declaring the public right followed : 
(of Lower Canada) 47 Geo. 3, c. 12, 4 Geo. 4, c. 1, 9 Geo. 4, 
c. 42, 6 Will. 4, c. 57 ; (of United Canada) 4 & 5 Viet. c. 36, 
20 Viet. c. 21, 29 Viet. c. 11. Sect. 6 of the last named Act 
is headed “ Deep Sea Fisheries,” and clearly applies to fishing 
in tidal waters. After confederation the Dominion Parlia- 
ment by 31 Viet. c. 60, s. 3, while repealing (by s. 20) the 
last named Act, by s. 3 reaffirmed the right of the public. 
This Act by s. 2 replaced the power of leasing contained in 
29 Viet. c. 11, s. 3, by a similar power in the Minister of 
Marine, omitting such part of the repealed section as trenched 
upon rights of property in the Province. That provision 
was valid under s. 91, head 12. Secondly, conceding that 
French law is applicable generally to rights of property in 
Quebec, the right of fishing in tidal waters is not a proprietary 
right. Further, it is at least doubtful whether the French 
kings had a prerogative right to grant fishing in tidal waters : 
see Dalloz Répertoire, “ eaux ” No. 4, “ pêche maritime ” 
No. 2 ; Valin, Ordonnance de la Marine, vol. ii., p. 691 ; 
Pothier (ed. Bugnet), vol. ix., p. 121, “ propriété.” But in 
any case that prerogative, if it existed, did not survive to the 
English Crown ; the public right became exercisable in 
Quebec as in other territory under British sovereignty : per 
Day J. in Seigniorial Questions (Lower Canada Reports, 
B. 50 c) ; Pollard v. Hagan. (1) The Civil Code of Quebec 
by art. 567 recognizes the right of fishing as a branch of 
public law : see also sixth Report of Codifiers, p. 226. 

The objection in the first Fisheries Case (2) to the power of 
leasing contained in s. 2 of the Dominion statute 31 Viet, 
c. 60 was that it extended to inland fisheries and consequently 

(1) (1844) 3 Howard, 212, 225. (2) [1898] A. C. 700, 714. 
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j. c. to property vested in the Provinces, an objection removed 
1920 by R. S. Can., 1906, c. 45, s. 8. The judgment does not support 

ATTORNEY- the view that tidal fisheries are a proprietary right of the 
GE

FOR
AL Provinces. The Provincial Legislature is not competent to 

CANADA displace the public right declared and enacted by 29 Viet. 

ATTORNEY- C. 11, s. 6, and cannot use any power which survived to it 
j.0K under s. 3 to destroy that right : Attorney-General for 

QUEBEC. Ontario v. Attorney-General for the Dominion. (1) If the 

power of leasing in 29 Viet. c. 11, s. 3, operated to 
destroy the public right in Quebec it equally did so in 
Ontario. 

Lanctôt K.C. and Geoffrion K.C. (G. Lawrence with them) 
for the respondent. The Parliament of Canada by 29 Viet, 
c. 11, s. 3, recognized as existing in, and granted to, the Crown 
the power to issue exclusive leases in respect of fishing in 
Upper and Lower Canada. That power, which could be 
exercised as to tidal waters, existed at the union in 1867, 
and passed by the British North America Act to the Pro- 
vinces concerned, either as a “ royalty ” or a proprietary 
right under ss. 109 and 117, or by a transference to the 
Lieutenant-Governor under ss. 12 and 65, unless there was, 
as in British Columbia, such a right.of the public to fish in 
tidal waters as was incompatible with the exercise of the 
powers to lease. In Quebec the right of fishing was never 
subject to the English common law ; under French law no 
public right of fishing existed. The French kings frequently 
granted exclusive rights of fishing in tidal waters in Quebec ; 
those grants have been upheld by a series of decisions in 
Quebec, and are recognized as valid by the series of Acts 
referred to by the appellant. The views of Valin and 
Dalloz on this question are not applicable in Quebec, because 
they are based upon the Ordonnance de la Marine of 1681, 
which was not registered in Quebec, and consequently was not 
effectual there. If there was any public right of fishing in 
tidal waters in Quebec it was not, as in British Columbia, a 
right which was destructive of the right of the Crown. As 
in the case of lands reserved for the use of Indians, it wpas 

(1) [1896] A. C. 348, 362, 363. 
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merely a burden upon the Crown’s title ; the title of the 
Crown so burdened passed to the Province : *Sf. Catherine's 
Milling and Lumber Co. v. The Queen. (1) The right of the 
public under s. C of the Act of 1865 is expressly declared to be 
subject to the right to lease given by s. 3. The latter right 
cannot be treated as merely a matter of regulation, for s. 4 
expressly gives a right to make regulations, and treats the 
power to lease as a power different from the right to regulate. 
Sect. 17 treats persons other than lessees fishing in leased 
areas as trespassers. The right to lease was a right for 
revenue purposes, and was reserved to the Province in 1867 as 
a proprietary right. The residual legislative power as to 
proprietary rights is in the Provinces, the onus is therefore 
on the appellant. It is conceded that under s. 91, head 12, 
of the British North America Act, 1867, the Dominion may 
make regulations which are burdensome to the lessees from 
the Province. In any ease the questions should be answered 
in favour of the Province so far as they relate to “ engines 
fixed to the soil.” 

Sir John Simon K.C. in reply. Whether or not the rights 
of the Crown with regard to fishing in tidal waters in Quebec 
differed in character from those in British Columbia there was 
in each Province a public right of fishing. If there was a 
public right then the judgment in Attorney-General for British 
Columbia, v. Attorney-General for Canada (2) is conclusive 
whatever power of leasing may have existed. The right to 
lease was merely regulative. In England the public right exists 
although the authorities under the power of regulation have 
power to, and do, prohibit fishing in certain areas. The power 
of leasing in 29 Yict. c. 11, s. 3, cannot be read as excluding the 
public right having regard to the express language in which 
that right is declared by s. 6. The public right is not quali- 
fied by s. 3, though its exercise may be limited by such leases 
as were validly granted under the section. With regard to 
the old French law a Réglement of 1717 (3), which was 
registered in Quebec, applied the Ordonnance de la Marine 

(1) (1888) 14 App. as. 46. (2) [1914] A. C. 153, 175. 
(3) Edits, Ordonnances, royaux, etc. (Quebec, 1854), p. 358. 
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J. C. to the French colonies. Valin shows that the boundary of 

1920 sea-fishing, to which alone the Ordonnance applied, extended 
ATTORNEY- as far as the tidal flow. With regard to " engines fixed to 
GE

FOR
AL the soil,” the matter falls within s. 91, head 12. 

CANADA 

v. 
ATTOENEY- 

GENERAX. 

FOR 
QUEBEC. 

Nov. 30. The judgment of their Lordships was delivered 

by 
ViscorxT HALDAXE. The controversy in this case arises 

over the answers to certain questions relating to the right of 
fishing in the tidal waters of the Province of Quebec. These 
questions were submitted to the Court of King’s Bench of 
the Province by the Lieutenant-Governor in Council, who so 
submitted them under authority conferred on him by a 
statute of Quebec. 

The questions were these : 1. Has the Government of the 
Province of Quebec, or a member of the Executive Council 
of the Province, power to grant the exclusive right of fishing, 
either by means of engines fixed to the soil, or in any other 
manner, in the tidal waters of the rivers, streams, gulfs, 
bays, straits or arms of the sea of the Province, and of the 
high seas washing its coasts, to a distance of three marine miles 
from the shore : (a) between high-water mark and low-water 
mark ; (6) beyond low-water mark, and if in the affirmative, 
to what extent ? 

2. Can the Legislature of the Province authorize the 
Government of the Province, or a member of the Executive 
Council of the Province or any other person, to grant the 
exclusive rights of fishing set forth in the preceding question. 

3. If there existed heretofore, or if there still exist, 
restrictions upon the granting of exclusive rights of fishing 
in the tidal waters as aforesaid, and if such restrictions have 
been or are abolished, are the fisheries in such waters, after 
6uch abolition, the property of the Province, and has the 
Legislature or the Government of the Province, or a Minister 
of the Government, or any other person the powers mentioned 
in the preceding question with regard to these fisheries ? 

The learned judges of the Court of King’s Bench of Quebec, 
by a majority consisting of the Chief Justice (Sir Horace 

1 
i 

\ 
l 
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Archambeault), Trenholme, Lavergne and Carroll JJ. j. c. 
answered all these questions in the affirmative. The Chief 1920 

Justice, however, so answered the first question subject to a ATTORNEY- 

reservation as regards waters beyond low-water mark out to GEp^AL 

the three-mile limit, regarding which he was of opinion, CANADA 

following an expression of view by their Lordships in a pre- ATTORNEY- 

vious case, that no deliverance on a subject which was one of GEpE”AI' 
international law, ought under the circumstances to be made. QUEBEC. 

He inserted a similar qualification into his answer to the 
third question. Cross J., who also heard the case, dissented 
as to the general principle laid down by his colleagues, 
expressing an opinion in the negative on the two first 
questions, and treating the third question as consequently 
not arising. 

The questions thus raised relate to the Province of Quebec, 
where the common law is based on that of France, and it is 
the circumstance that the common law of the Province is 
different from that which obtains in the rest of Canada that 
gives rise to a distinction which has to be kept in mind. If 
the common law of Great Britain had obtained, the points 
that have arisen would have been covered in some measure 
by their Lordships’ decision in the appeal from British 
Columbia : Attorney-General for British Columbia v. Attorney- 
General for Canada (1), which applied principles previously 
laid down by the Board in Attorney-General for Canada v. 
Attorneys-General for Provinces. (2) It is accordingly desirable 
before proceeding further to refer to the principles which 
were laid down in the appeals in these two cases. 

The decision of 1898 was concerned with a number of 
questions between the Dominion and the Provinces relating 
to rights of property and to legislative jurisdiction. It was 
pointed out that the proprietary right in the solum of Canada 
was vested in the Crown, whether the legislative and executive 
control is with the Dominion or with the Province, and that 
there is no presumption because legislative jurisdiction has 
been conferred on the Dominion that therefore a proprietary 
title has been conferred on it. What the Board on that 

(1) [1914] A. C. 153. (2) [1898] A. C. 700. 
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occasion had to determine was, among other things, whether 
the beds of rivers and other waters situate within the 
territorial limits of a Province and not granted before 
confederation, belonged to the Crown in right of the 
Dominion or of the Province. The answer was that, 
generally speaking, the proprietary title to these beds, 
excepting where expressly transferred, remained provincial. 
It followed that the fishing rights, so far as they depended 
on property, were likewise provincial. But to the Dominion 
had been given by s. 91 of the British North America Act, 
1867, exclusive legislative jurisdiction over sea coast and 
inland fisheries. This power to legislate was so sweeping 
in its terms that it could extend to what practically might be 
a modification of the character of the proprietary title of a 
Province, and it was not possible to lay down in abstract 
terms a priori a limit to this power of legislation. All that 
Lord Herschell could say in delivering their Lordships’ 
opinion was that if the Dominion were to purport to confer 
on others proprietary rights which it did not itself possess, 
that woidd be beyond its power. In other words, the 
capacity conferred by s. 91 extended to regulation only, 
however far regulation might proceed. It included the 
capacity to impose taxes for licences to fish. But the 
Dominion had no power to pass legislation purporting 
directly to grant a lease of an exclusive right to fish in 
property that did not belong to it, however much it might in 
other forms impose conditions on the exercise of the right 
to make such a grant. It was added that the enactment of 
fishery regulations and restrictions was within the exclusive 
competence of the Dominion Parliament, and was therefore 
not within the legislative power of any Province, although 
that Province might well have power, under the capacity 
that belonged to it under s. 92, to deal with property and 
civil rights within the Province, to pass statutes relating to 
modes of conveyance, or prescribing the terms and conditions 
upon which the fisheries that were the property of the 
Province might be granted, leased, or otherwise disposed of, 
or relating to succession to a provincial fishing right ; for 
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touch legislation would be concerned only with the proprietary 
title. 

In the appeal decided in 1914: Attorney-General for British 
Columbia v. Attorney-General for Canada (1), the principles 
laid down in the judgment of 1898 were further developed 
in their application. It was held that it was not competent 
for the Legislature of British Columbia to authorize the 
Government of the Province to grant exclusive rights of 
fishing in tidal rivers or in the sea, including arms of the sea 
and estuaries of rivers. It was laid down that in the sea, 
wherever the common law of England applies, the right of 
fishing is a public right, not dependent on a proprietary" 
title, and that consequently the regulation of the right must 
rest exclusively with the Dominion Parliament. In the case 
of an inland lake or river, or other non-tidal water, where 
the solum is vested in a private owner or the Crown, the 
public in British Columbia have no such right. The fisheries 
are mere profits of the soil over which the water flows, and 
the title to fish follows the title to the solum, unless it has been 
severed and turned into an incorporeal hereditament of the 
nature of a profit a prendre in alieno solo. With such inland 
fisheries it is of course only by way of regulation that the 
Dominion Parliament can interfere. Their Lordships were 
chiefly concerned in the decision under discussion with the 
right of fishing in tidal waters and in the sea. So far as these 
waters were concerned, the right of fishing in them was by 
English law a public and not a proprietary right, and was 
accordingly held to be subject to regulation by the Dominion 
Parliament only So far as concerned waters which were 
navigable but non-tidal no question arose ; for, as English 
law governed, the fishing in navigable non-tidal waters was 
the subject of property, and there was no right in the public 
generally to fish in them. As to the sea between low-water 
mark and the three-mile limit, although no doubt was raised 
as to the right of the public to fish there, it was pointed ou 
that the question of the title to the subjacent soil within this 
zone stood in a very different position. The topic was not 

(1) [1914] A. C. 153. 
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one that belonged to municipal law alone, for rights of foreign 
nations might be in question, and accordingly their Lordships 
did not deem it desirable that they should deal with it 
judicially, sitting as they did for the purpose of deciding 
the question of municipal law only. 

Whatever the origin and character of the title of the public 
to fish in tidal waters, that title had, as their Lordships 
observed, been made unalterable, except by a Legislature 
possessing competent authority, since Magna Charta. And as 
Magna Charta had come to form part of the common law of 
England, it was part of the law of British Columbia. In 
speaking of the public right of fishing in tidal waters, their 
Lordships were careful to point out that they did not refer 
to fishing by way of kiddles, weirs, or other engines fixed 
to the soil. For such methods of fishing involved a use of 
the solum which, according to English law, cannot be vested 
in the public, but must belong to the Crown or to a private 
owner. They added that the question whether non-tidal 
waters were navigable or not did not bear on the question 
they had to decide ; for the fishing in non-tidal navigable 
waters was the subject of property, and, according to English 
law, must have an owner and cannot be vested in the public 
generally. They held that, because the right of fishing in 
the sea is a right of the public generally which does not depend 
on any proprietary title, the Dominion must have "the 
exclusive right of legislation with regard to it as such, and 
that accordingly the Province of British Columbia could not 
confer any exclusive or preferential right of fishing on 
individuals or classes of individuals. 

The questions which their Lordships were called on to 
decide in 1914 were in certain important respects different 
from those now before them. In the first place, the questions 
then raised related to rights of fishing in British Columbia, 
where, as has been remarked, the common law applicable was 
that of England, whereas the common law applicable in 
Quebec is, generally speaking, the old French law, as it was 
introduced into the territory of the Province when it was 
subject to the rule of the King of France. The provisions of 
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Magna Charta, now the foundation of the public right J. C. 

wherever the common law of England prevails, could in that 1920 

case have no application to Quebec. In the second place, ATTORXEY- 

under that old French law, it may be that the distinction was roR 

not between tidal and non-tidal waters, but between those CANADA 

waters that were navigable and those that were not. ATTORNEY- 

But the French law applicable to the Province of Quebec, FOR 

so far as concerns the right of the public to fish in the waters of <*uffEC' 
the Province, has been modified by certain statutes com- 
petently passed to which reference will presently be made. 
Into the precise character of the old French law it will be 
found that these statutes render it unnecessary to enter for 
the purposes of the present appeal. Under the French 
régime the custom of Paris was in force in the Province, 
and the Government of French Canada was modelled on that 
of a province of France. If it were necessary to pursue the 
character of the French law from time to time applicable, 
it would have to be considered whether any part of the 
Ordinance, sometimes spoken of as the Code de la Marine of 
1681, which declared all the subjects of the King of France to 
have the right of fishing in the sea and on its banks, was ever 
so registered as to become law in French Canada, a point 
which conceivably may still require investigation in view of 
materials which were brought to their Lordships’ notice in 
the course of the argument. It might also be necessary to 
determine whether, on the cession of Canada to England in 
1763, the French law as to the Royal prerogative was 
abrogated and the law of England substituted for it. Into 
this historical question, which is one over which there has 
been much controversy, it is, however, unnecessary to enter. 
For assuming that the right of fishing in navigable waters 
belonged, under French law, to the domain of the Crown, 
and that the public enjoyed the right of fishing in such waters 
only subject to the prerogative of the King of France to grant 
at his pleasure exclusive rights of fishing to individuals, it 
is plain that this state of the law was altered by local statutes 
passed after the cession of 1763. 

In order to find the powers under which these statutes 
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were enacted, reference must be made to the relevant Acts 
of the Imperial Parliament. The first of these was the 
Quebec Act of 1774. This Act defined the boundaries of the 
large Province of Canada which had been called Quebec in 
the Royal Proclamation that followed on the cession effected 
by the Treaty of Paris. It then went on to declare that 
notwithstanding previous proclamations, commissions, ordin- 
ances, etc., in all matters of controversy relative to property 
and civil rights, resort was to be had to the existing laws 
of Canada as the rule for their decision, unless varied by 
ordinances passed by the Governor with the advice and 
consent of a Legislative Council to be set up by the Crown. 
The criminal law was to be that of England. The effect of 
the Act was thus to retain or to reintroduce the old French 
law wherever applicable as to property and civil rights. 

In 1791, under another Act of that year, the Province 
of Quebec was divided into the separate Provinces of L'pper 
and Lower Canada, and large powers of legislation were 
granted. The existing laws were to remain in force until 
altered, but power was given to the new Government to 
make laws for the peace, welfare and good government of 
their Provinces. 

In 1840, by a subsequent Act, the two Provinces were 
united into the single Province of Canada, which remained 
as such until confederation in 1867. This united Province 
possessed representative government from the beginning, and 
a little later on its government was made responsible also. „ 

Acting under the powers conferred on it, the Province of 
Quebec from time to time had passed laws regulative of 
fisheries. In 1788 a statute was enacted which declared 
that all the King’s subjects should have the right to fish and 
to use the shores for that purpose over a large part of the river 
St. Lawrence and another river which emptied itself into 
the Bay of Chaleurs. The right extended to rivers, creeks, 
harbours and roads. This statute, in conferring the right to 
fish on the King’s subjects generally, in the language it 
adopted, substantially followed the model afforded by the 
Newfoundland Fisheries Act of 1699, in which the policy of 
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encouraging the people of Great Britain to go to Newfound- J. C. 

land, catch fish, and dry them on the shores and bring them 1920 
hack, was adopted. This policy explains the stress laid in ATTORNEY- 

the statute on fishing in the sea and using the banks for 
drying, etc. It extends, however, to the right to take bait and CANADA 

fish in rivers, lakes, creeks, harbours and roads generally, AITORNEY- 

and rights similar for the purposes of this appeal were con- E
FOB 

ferred by the series of fishery statutes passed in Canada in QUEBEC- 
relation to Canadian waters. 

In 1807 a further statute was passed by the Government 
of the Province of Lower Canada under which the right to fish 
and land was further extended, with the saving of rivers, 
creeks, harbours, roads, and land which had been made 
private property by title derived from the King of England, 
or by grant prior to 1700, or by location certificate. In 
1824 a similar Act was passed extending the right of the 
public to fish to the Inferior District of Gaspé and two named 
counties. Further Acts regulating the rights of fishing in the 
District of Gaspé were passed in 1829 and 1836, by the 
Legislature of Lower Canada. In 1841, after the union of 
Upper and Lower Canada, the right of all the King’s subjects 
to fish in the waters of Gaspé was reaffirmed, and in 1853 the 
Legislature of the Province of Canada further declared the 
right of the King’s subjects to fish to extend to the Gulf of 
the St. Lawrence. In 1857 an Act of the Province anew 
declared the right of the King’s subjects to fish in all the 
waters and rivers of the Province, with the exception of rivers 
lying within the territory known as the King’s Posts, as ta 
which it was provided that the Governor in Council might 
grant permission to fish in these rivers. In 1858, by another 
statute of the Province of Canada, the general right of the 
King’s subjects was reaffirmed ; but it was provided that the 
Governor-General might grant special fishing leases and 
licences for lands belonging to the Crown, for any term not 
exceeding nine years, and might make such regulations as 
should be found necessary or expedient for the better 
management and regulation of the fisheries of the Province. 

In 18G5 the Provincial Government of the united Provinces 
2 P 

i A. C. 1921. 3 
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J. c. passed an Act for the amendment of the law and for the 
1920 better regulation of fishing and protection of fisheries. It 

ATTORNEY- applied to the whole of Upper and Lower Canada without 
distinction between districts. By this statute the Com- 

CANADA missioner of Crown Lands might, under s. 3, where the 

ATTORNEY- exclusive right of fishing did not already exist by law in 
favour of private persons, issue fishing leases and licences 

QUEBEC. for fisjieries and fishing wheresoever situated or carried on, 

and grant licences of occupation for public lands in con- 
nection with fisheries ; but leases or licences for any term 
exceeding nine years were to be issued only under the 
authority of an order of the Governor-General in Council. 
By s. 4 the Governor in Council might from time to time 
make regulations for the better management and regulation 
of fisheries, to prevent the obstruction and pollution of 
streams, to regulate and prevent fishing, and to prohibit 
fishing except under leases and licences. By s. 6, which is 
headed “ Deep Sea Fisheries,” it was in the first place declared 
that every subject of the Sovereign might use vacant public 
property for the purpose of landing, salting, curing and 
drying fish, etc., and that : *' All subjects of Her Majesty 
may take bait or fish in any of the harbours or roadsteads, 
creeks or rivers ; subject always, and in every case, to the 
provisions of this Act as affects the leasing or licensing of 
fisheries and fishing stations, but no property leased or 
licensed shall be deemed vacant.” Sect. 17 prohibits fishing 
in areas described in leases or licences now existing or here- 
after to be granted. It, however, adds that the occupation 
of any fishing station or waters so leased or licensed for the 
express purpose of net fishing is not to interfere with the 
taking of bait used for cod fishing, nor prevent angling for 
other purposes than those of trade or commerce. 

In 1867 the British North America Act was passed, and in 
1868 the Dominion Parliament repealed the Act of 1865 by 
s. 20 of its Fisheries Act of 1868. The Act of 1865 was thus 
in force only for three years. Sect. 91 of the British North 
America Act, 1867, had conferred on the Dominion Parlia- 
ment exclusive authority to legislate in regard to sea coast 
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and inland fisheries, and it was under this authority that J- C. 
the repeal was effected. By the Fisheries Act of 1868 that 1920 
Parliament sought to exercise its powers by enacting a ATTORNEY- 

number of provisions in many respects resembling those of ' FOR 

the Act of 1S65, and by further regulating the exercise of CA
*

ADA 

both public and private rights of fishing throughout the ATTORXEY- 

Dominion. The substance of this Act was incorporated into FOR 

the subsequent Consolidated Statutes of Canada on the ^vf°EC- 

subject of fisheries. As to one of the sections, s. 4 of the 
then Revised Statutes of Canada, c. 95, so far as it purported 
to empower the grant of fishery leases conferring an exclusive 
right to fish in property belonging not to the Dominion but 
to a Province, it was held by this Board, in the case before 
them in 1898, that the Dominion had no power to pass it. 
Their Lordships think that this is now settled law. 

But the decision of this point does not conclude the 
question before them, which is not whether the Dominion 
has power to grant exclusive rights of fishing in waters the 
property of a Province, but whether the provincial Govern- 
ment has power to grant such an exclusive right of fishing  
in tidal waters. When the Act of 1865 was passed, the 
Government of the united Provinces of Upper and Lower 
Canada could unquestionably confer on itself the capacity to 
do this. For it had full power to make laws for the peace, 
order, and good government of the Provinces without any 
such restrictions as affected the right of a Province under 
the British North America Act, 1867, and it could conse- 
quently abrogate the fishing rights not only of private 
persons but of the public. After confederation, neither the 
Dominion nor any Province possessed this power in its 
integrity. The Dominion Parliament, having exclusive juris- 
diction over sea coast and inland fisheries, could regulate the 
exercise of all fishing rights, private and public alike. As 
the public right was not proprietary, the Dominion Parlia- 
ment has in effect exclusive jurisdiction to deal with it. But 
as to private rights, the provincial Legislature has exclusive 
jurisdiction so long as these present no other aspects^ than 
that of property and civil rights in the Province, or of matter 
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J. C. of a local or private nature within it, in the meaning of the 
1920 Avoids of s. 92. 

ATTORNEY-^/ The resulFof this is that a Province cannot grant exclusive 
rights to fish in waters where the public has the right to fish. 
Now this right in the public was created by the series of 
statutes enacted in the old Province of Upper and Lower 
Canada prior to confederation, and as it continued to exist 
at confederation, only the Dominion could deal with it. 
As this Board said in the British Columbia case in 1914, the 
object and effect of the provisions of s. 91 were to place the 
management and protection of the cognate public rights of 
navigation and fishing in the sea and tidal waters exclusively 
in the Dominion Parliament and to leave to the Province 
no right of property or control in them. These rights, as 
was observed, are rights of the public in general, and in no 
way special to the inhabitants of the Province. Even 
under the guise of their taxing powers the Government of the 
Province could not confer any exclusive or preferential rights 
of fishing on individuals or classes of individuals, because 
such exclusion or preference would import regulation and 
control of the general right of the public to fisln/ 

It is true that the public right of fishing in tidal waters 
does not extend to a right to fix to the solum kiddles, weirs or 
other engines of the kind. That is because the solum is not 
vested in the public, but may be so in either the Crown or 
private owners. It is also true that the jpower of the 
Dominion does not extend to enabling it to create what are 
really proprietary rights where it possesses none itself. But 
it is obvious that the control of the Dominion must be 
extensive. It is not practicable to define abstractly its limits 
in terms going beyond those their Lordships have just 
employed. The solum and the consequent proprietary title 
to the fishery may be vested in the Crown in right of the 
Province or in a private individual, and in so far as this is 
so it cannot be transferred by regulation. -But regulation 
may prqceedjyery far in limiting the exercise of proprietary- 
rights without ceasing to be regulative^ 
~ It thus appears that the question which arises in this appeal 
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in reality bears a considerable analogy to that which arose 
in the British Columbia case. It is true that here their 
Lordships have nothing to do with the public title arising out 
of the English common law and strengthened by Magna 
Cliarta. But on the other hand, the main consideration, 
although not concerned with the common law of England, 
is not the old French law. It is the state of the public title 
established by the series of statutes passed by a former 
Canadian Legislature which had power to abrogate all such 
law. That series culminated in the Act of 1865, and s. 6 of 
that Act, which declares that the public have the right, 
subject to the power of the Government to grant exclusive 
leases and licences, to fish in the harbours, roadsteads, creeks 
or rivers of the old Province of Canada, is the foundation of 
the public title. This section occurs with the heading “ Deep 
Sea Fisheries,” a heading which, in their Lordships’ opinion, 
affects its scope. The language of the section obviously 
owes its origin to that used in the Newfoundland Fisheries 
Act, 1699, which, as has been said, was passed for the purpose 
of encouraging the King’s subjects at home to sail to New- 
foundland in order to fish. The distinction between coast 
and inland fisheries could hardly at that time have been an 
important one, and no distinction was then drawn. There 
is, however,. one significant difference between the enumera- 
tion in the Act of 1699 of the waters in which the public may 
fish and that contained in s. 6 of the Act of 1865. In the 
former the word “ lakes ” occurs ; in the latter it does not. 
The introduction into the language of the statute of the 
heading to s. 6, “ Deep Sea Fisheries,” when taken in 
conjunction with the omission of lakes, which are referred to 
elsewhere in the Act, indicates, in the view their Lordships 
take of this section, that it was intended to apply only to such 
fisheries as were either “ deep sea,” or so accessible from 
the sea as to make them natural adjuncts to these fisheries. 
The fisheries to be regarded as so adjoining would not, 
accordingly, include either the fishing in inland lakes, which 
are not mentioned, or the right to fish in non-navigable 
waters. All tidal waters which were navigable would thus 
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be included. Stated generally the test of inclusion appears 
to be whether the waters in question are such that those who 
resort to the sea coast to fish there would naturally have 
access to these waters and would in ordinary course conduct 
their fishing operations in such a fashion as to extend into 
them. 

As to s. 3 of the Act of 1865, which enables the Com- 
missioner of Crown Lands, where the exclusive right of fishing 
does not exist by law in favour of private persons, to issue 
fishing leases and licences for fisheries and fishing wherever 
carried on, this was obviously within the competence of the 
Legislature which was then unrestricted in the scope of its 
power to alter the provincial law. No distinction was, or 
needed to be, contemplated between power of regulation and 
power over proprietary title. Bearing this in mind, their 
Lordships think that s. 3 was in its character as much a 
regulative provision as it was one directed to property. 
These two aspects of its subject matter were really then 
inseparable. In so far as its powers were powers of regula- 
tion, they have passed to the Dominion Parliament. No 
question is at present raised as to existing rights created 
under any of its provisions. Although the power of the 
Dominion to legislate about the regidation of inland fisheries 
extends to all fisheries, even where the public has no right, 
it is obvious that in substance its powers may be more 
restricted in their operation wherever the only title to fish 
is a private one arising simply out of the property in the 
subjacent soil. 

In the Court of King’s Bench of Quebec, the first of the 
questions raised in this appeal was answered by the majority 
of the learned judges to the effect that the Government of 
the Province did possess power to grant exclusive rights of 
fishing in tidal waters. The Chief Justice thought that the 
effect of the Act of 1865 was that the public right to fish had 
been abrogated. This seems to import that s. 3 had brought 
about a transfer of the entire title to fish to the Crown in 
right of the Province. Their Lordships are unable to concur 
in this view. They think that s. 3 must be read along with 
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s. G, which maintains the public right. No doubt that is 
maintained subject to the powers given in s. 3, and those 
powers might have been so exercised as to destroy the public 
right in a certain place. But if so exercised they would be 
fulfilling a double function ; the disposal of property and 
the exercise of the power of regulation. The former of these 
functions has now fallen to the Province, but the latter to 
the Dominion ; and accordingly the power which existed 
under s. 3 of the Act of 1865 no longer exists in its 
entirety. 

Exclusive rights actually granted while the Act of 1865 
was in force are another matter. It has not been brought 
to the notice of their Lordships that any such have been 
granted. If there are their position will have to be separately 
considered. 

The Chief Justice, following their Lordships’ view, expressed 
in the British Columbia case, declined to answer so much of 
any of the questions raised as related to the three-mile limit. 
As to this their Lordships agree with him. It is highly 
inexpedient, in a controversy of a purely municipal character 
such as the present, to express an opinion on what is really 
a question of public international law. If their Lordships 
thought it proper to entertain such a question they would 
have directed the Home Government to be notified, inas- 
much as the point is one which affects the Empire as a 
whole. 

In the result the answer to the questions submitted must 
be as follows : (1.) To the first question, neither the Govern- 
ment of Quebec, nor any member of the Executive Council, 
has power to grant the exclusive right of fishing in the tidal 
waters so far as navigable of the rivers, streams, gulfs, bays, 
straits or arms of the sea of the Province and of the high seas 
washing its coasts. In so far as the soil is vested in the Crown 
in right of the Province, the Government of the Province 
has exclusive power to grant the right to affix engines to 
the solum, so far as such engines and the affixing of them 
do not interfere with the right of the public to fish, or prevent 
the regulation of the right of fishing by private persons 
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without the aid of such engines. The tidal waters may 
not extend so far as the limits of the navigable waters, 
but no distinction between the two descriptions is enacted 
in the statute of 1865, which is the governing authority. 
There is everywhere a power of regulation in the Dominion 
Parliament, but this must be exercised so as not to deprive 
the Crown in right of the Province or private persons of 
proprietary rights where they possess them. This answer 
applies to waters between low and high mark. As to 
waters beyond low mark no answer can properly be 
given. 

(2.) To the second question, as to the power of the 
Legislature of the Province, the answer is in the negative. 

(3.) To the third question, the answer is that restrictions 
in the interest of the public on the granting of exclusive rights 
of fishing in tidal waters still exist, and that therefore the 
question does not arise. 

Their Lordships will humbly advise His Ma jest}’ accordingly. 
There will, following the general practice, be no costs of this 
appeal. 

Solicitors for appellant : Charles Russell <L- Co. 
Solicitors for respondent : Blake <L- Redden. 
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British North America Act, 1867, ss. 91, 92, 10S—Distribution of Legislative 
Power—Construction—Rivers and Lake Improvements—“ Public Har- 
bours ”—Fisheries and Fishing Rights —Revised Statutes of Canada, c. 92, 
c. 95, s. 4—Revised Statutes of Ontario, c. 24, s. 47—Ontario Act of 1892 
C55 Viet. c. 10). 

Whatever proprietary rights vested in the provinces at the date of 
British North America Act, 1867, remained so unless by its express enact- 
ments transferred to the Dominion. Such transfer is not to be presumed 
from the grant of legislative jurisdiction to the Dominion in respect of the 
subject-matter of those proprietary rights. 

Held, that the transfer by s. 108 and the 5th clause of its schedule to 
the Dominion of “rivers and lake improvements” operates on its true 
construction in regard to the improvements only both of rivers and lakes, 
and not in regard to the entire rivers. Such construction does no violence 

* Present: THE LORD CHANCELLOR, LORD HEBSCHELL, LORD WATSON, LORD 

MACNAGHTEN, LORD MORRIS, LORD SHAND, LORD DAYEY, and SIR HEXRY DE 

VlT.T.TT.P.S. 
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to the language employed, and is reasonably and probably in accordance 
with the intention of the Legislature :— 

Held, that the transfer of “ public harbours ” operates on whatever j; 
properly comprised in that term having regard to the circumstances of 
each case, and is not limited merely to those portions on which public 
works had been executed. 

"With regard to fisheries and fishing rights :— 
Held, (1.) that s. 91 did not convey to the Dominion any proprietary 

rights therein, although the legislative jurisdiction conferred by the 
section enable it to affect those rights to an unlimited extent, short of 
transferring them to others. 

(2.) a tax by way of licence as a condition of the right to fish is within 
the powers conferred by sub-ss. 4 and 12. 

(3.) the same power is conferred on the Provincial Parliament by s. 92. 
(4.) Revised Statutes of Canada, c. 95, s. 4, so far as it empowers the 

grant of exclusive fishing rights over provincial property, is ultra vires the 
Dominion. 

(5.) Revised Statutes of Ontario, c. 24, s. 47, is with a specific exception 
intra vires the province. 

As regards Ontario Act, 1892, the regulations therein which control the 
manner of fishing are ultra vires. Fishing regulations and restrictions are 
within the exclusive competence of the Dominion : see s. 91, sub-s. 12. 
Secus with regard to any provisions relating thereto which would properly 
fall under the headings “ Property and Civil Rights ’’ or “ The Management 
and Sale of Public Lands ” :— 

Held, further, that the Dominion Legislature had power to pass Revised 
Statutes of Canada, c. 92, intituled “An Act respecting certain "Works 
constructed in or over Navigable Waters.” 

J. C. 
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THREE appeals by the Dominion of Canada, by the Pro- 
vince of Ontario, and by the Provinces of Quebec and Nova 
Scotia from a judgment of the Supreme Court (Oct. 13, 
1896), delivered upon seventeen questions referred to it by the 
Governor-General of Canada pursuant to Revised Statutes of 
Canada, c. 35, as amended by Canadian statute 54 & 55 Yict. 
c. 25. 

The questions referred were as follows :— 
(1.) Did the beds of all lakes, rivers, public harbours, and 

other waters, or any and which of them, situate within the 
territorial :limits of the several provinces, and not granted 
before confederation, become under the British North America 
Act the property of the Dominion or the property of the pro- 
vince in which the same respectively are situate, and is there 
in that respect any and what distinction between the various 



1150 

HOUSE OF LORDS [1898] 

J. C. 

1898 

ATTOE.VEY- 
GENEKAL 
FOR THE 

DOMINION' OF 
CANADA. 

v. 
ATTOBNEYS- 

GENERAL 

FOB THE 

PBOVTNCES OF 
OsTABIO, 

QUEBEC, AND 

NOVA SCOTIA. 

classes of waters, whether salt waters or fresh waters, tidal or 
non-tidal, navigable or non-navigable, or between the so-called 
great lakes, such as Lakes Superior, Huron, Erie, &c., and the 
other lakes, or the so-called great rivers, such as the St. Lawrence 
Eiver, the Eichelieu, the Ottawa, &c., and other rivers, or 
between waters directly and immediately connected with the 
sea-coast and waters not so connected, or between other waters 
and waters separating (and so far as they do separate) two or 
more provinces of the Dominion from one another, or between 
other waters and waters separating (and so far as they do 
separate) the Dominion from the territory of a foreign nation ? 

(2.) 13 the Act of the Dominion Parliament, Eevised Statutes 
of Canada, c. 92, intituled “ An Act respecting certain Works 
constructed in or over Navigable Waters,” an Act which the 
Dominion Parliament had jurisdiction to pass either in whole 
or in part ? 

(3.) If not, in case the bed and banks of a lake or navigable 
river belong to a province, and the province makes a grant of 
land extending into the lake or river for the purpose of there 
being built thereon a wharf, warehouse, or the like, has the 
grantee a right to build thereon accordingly, subject to the 
work not interfering with the navigation of the lake or river ? 

(4.) In case the bed of a public harbour or any portion of 
the bed of a public harbour at the time of confederation had 
not been granted by the Crown, has the province a like juris- 
diction in regard to the making a grant as and for the purpose 
in preceding paragraph stated, subject to not thereby interfering 
with navigation, or other full use of the harbour as a harbour, 
and subject to any Dominion legislation within the competence 
of the Dominion Parliament ? 

(5.) Had riparian proprietors before confederation an ex- 
clusive right of fishing in non-navigable lakes, rivers, streams, 
and waters, the beds of which had been granted to them by the 
Crown ? 

(6.) Has the Dominion Parliament jurisdiction to authorize 
the giving by lease, licence, or otherwise to lessees, licensees or 
other grantees, the right of fishing in such waters as mentioned 
in the last question, or any and which of them ? 

■ 

* 
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(7.) Has the Dominion Parliament exclusive jurisdiction tc 
authorize the giving by lease, licence, or otherwise to lessees, 
licensees, or other grantees, the right of fishing in such waters 
as mentioned in the last question, or any, and which of them ? 

(8.) Has the Dominion Parliament such jurisdiction as regards 
navigable or non-navigahle waters, the beds and banks of which 
■?re assigned to the provinces respectively under the British 
North America Act, if any such are so assigned ? 

(9.) If the Dominion Parliament has such jurisdiction as 
mentioned in the preceding three questions, has a Provincial 
Legislature jurisdiction for the purpose of provincial revenue 
or otherwise to require the Dominion lessee, licensee, or other 
grantee to take out a provincial licence also ? 

(10.) Had the Dominion Parliament jurisdiction to pass s. 4 
of the Devised Statutes of Canada, c. 95, intituled “ An Act 
respecting Fisheries and Fishing,” or any other of the provi- 
sions of the said Act, or any and which of such several sections, 
or any and what parts thereof respectively ? 

(11.) Had the Dominion Parliament jurisdiction to pass s. 4 
of the Devised Statutes of Canada, c. 95, intituled, “ An Act 
respecting Fisheries and Fishing,” or any other of the provi- 
sions of the said Act, so far as these respectively relate to 
fishing in waters, the beds of which do not belong to the 
Dominion, and are not Indian lands ? 

(12.) If not, has the Dominion Parliament any jurisdiction in 
respect of fisheries, except to pass general laws not derogating 
from the property in the lands constituting the beds of such 
waters as aforesaid, or from the rights incident to the owner- 
ship by the provinces, and others, but (subject to such property 
and rights) providing in the interests of the owners and the 
public, for the regulation, protection, improvement, and preser- 
vation of fisheries, as for example, by forbidding fish to be taken 
at improper seasons, preventing the undue destruction of fish by 
taking them in an improper manner, or with improper engines, 
prohibiting obstructions in ascending rivers, and the like ? 

(13.) Had the Legislature of Ontario jurisdiction to enact the 
47th section of the Devised Statutes of Ontario, c. 24, intituled 
“ An Act respecting the Sale and Management of Public 
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Lands ” ; and ss. 5 to 13, both inclusive, and ss. 19 to 21, both 
inclusive, of the Ontario Act of 1892, intituled “ An Act 
for the Protection of the Provincial Fisheries,” or any and 
which of such several sections, or any and what parts thereof 
respectively ? 

(14.) Had the Legislature of Quebec jurisdiction to enact 
ss. 1375 to 137S inclusive of the Revised Statutes of Quebec, 
or any and which of the said sections, or any and what parts 
thereof ? 

(15.) Has a province jurisdiction to legislate in regard to 
providing fishways in dams, slides, and other constructions, and 
otherwise to regulate and protect fisheries within the province, 
subject to and so far as may consist with any laws passed by 
the Dominion Parliament within its constitutional competence ? 

(16.) Has the Dominion Parliament power to declare what 
shall be deemed an interference with navigation and require its 
sanction to any work, or erection in or filling up of navigable 
waters ? 

(17.) Had riparian proprietors, before confederation, an 
exclusive right of fishing in navigable non-tidal lakes, rivers, 
streams, and waters, the beds of which had been granted to 
him by the Crown ? 

The judges of the Supreme Court (Strong C.J., Tascherau, 
Gwynne, King, and Girouard JJ.) differed with respect to the 
answers to be given, and delivered separate written opinions. 

The opinions of the majority of the judges were to the effect 
that the beds of all ungxanted waters situate within the terri- 
torial limits of a province were the property of such province 
and not of the Dominion, -with the exception only of public 
harbours, as to which the decision in Holman v. Green (1) was 
binding ; that the Provincial Governments alone had power to 
grant leases and licences as to fishing in such waters ; that the 
jurisdiction of the Dominion as to fisheries was limited to 
passing general laws which without derogating from the pro- 
perty in the beds of such waters or from the rights incident to 
the ownership thereof might provide in the interest of the 
owners and the public for the regulation, protection, improve- 

(1) (18S1) 6 Sup. Can. Rep. 707, 
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ment and preservation of fisheries, and that the Provincial J.c. 

Legislatures had jurisdiction to make regulations as to fisheries lg&x 
vrithin their respective provinces so far as such regulations were ATTORNEV- 

not inconsistent with and were not superseded by Dominion GEXERAL 

legislation. Domsiny or 
° . Ci\.\!>4 

With reference to the statutes referred to m questions 2, 10, 
11, 13, and 14, the majority of the judges were of opinion that 
the Prevised Statutes of Canada, c. S2, “ An Act respecting _ 1"OR THF 

certain Works constructed in or over Navigable Waters,” was ONTARIO. 

intra vires, and that the Dominion Parliament had power to xo™ SCOTIA. 

declare what should be deemed an interference with navigation 
and require its sanction to any work or erection in, or filling up 
of navigable waters, but that as regards the Revised Statutes of 
Canada, c. 95, “ An Act respecting Fisheries and Fishing,” 
s. 4, when enforced outside Dominion waters, and ss. 14 
sub-s. 1, 21 sub-ss. 1, 2, 3, and 22 were ultra vires ; that s. 47 
of the Revised Statutes of Ontario, c. 24, “ An Act respecting 
the Sale and Management of Public Lands,” ss. 5 to 13 and 
19 to 21 of 55 Yict. c. 10, “An Act for the Protection of the 
Provincial Fisheries,” and ss. 1375 to 1378 of the Revised 
Statutes of Quebec, were intra vires, provided that and so long 
as they did not conflict with Dominion legislation. 

Bobinsoji, Q.C., Haldane, Q.C., Mactavish, Q.C., andLoehnis, 
for the Dominion of Canada, contended that the beds of all 
waters referred to in question 1 are the property of the 
Dominion; and that the Dominion has exclusive jurisdiction 
to give by lease or licence the right of fishing in all non- 
navigable and navigable waters : that all the provisions of 
Revised Statutes of Canada, c. 95, are intra vires. They 
further contended that Revised Statutes of Ontario, c. 24, s. 47, 
Ontario Act of 1892, ss. 5-13 and 19-21, and Revised Statutes 
of Quebec, ss. 1375-1378, are ultra vires. In general they 
contended that all the questions should have been answered 
favourably to the jurisdiction claimed on behalf of the Dominion ; 
and that the answers to questions 1, 6-8, 10, 11, 13-15 were, 
so far as they were adverse to the claim of the Dominion, wrong 
in law. 
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J. c. The reasons given were that the Dominion was, under the 
189S British North America Act, 1867, the exclusive legislative 

ATTORNEY- authority for trade and commerce, defence, navigation and 
GENERAL shipping, and sea-coast and inland fisheries. The executive 

DOMINION OF power of the Dominion was, in the absence of express enact- 
». ' ment to the contrary, coextensive with the legislative power. 

"T Accordingly, the Act of 1867 must be construed as vesting the 
FOR THE bgcls of all waters not granted before confederation exclusively in 

PROVINCES OF ... 
ONTARIO, the Crown in right of the Dominion. The common law as to 

>'ovf Swm. the ownership of waters which, though non-tidal, are in fact 
navigable, is not applicable to the great lakes and rivers of 
Canada, or to waters separating two or more provinces of the 
Dominion, or separating the Dominion from foreign territory. 
Again, the rights of the Crown in all navigable waters are 
amongst the regalia or prerogative rights which are in the 
Dominion under sect. 102. Rivers, moreover, are specifically 
mentioned in Sched. III. to the Act of 1867, and consequently 
became the property of the Dominion under s. 108. As regards 
s. 109, there is excepted from the operation of that section the 
interest of the Dominion in so much of the regalia as is 
immediately connected with the subject of legislation exclu- 
sively assigned to the Dominion by s. 91. Legislative authority- 
over property and civil rights so far as the same are connected 
with fisheries is in the Dominion by virtue of s. 91, sub-s. 12, 
and not in the provinces. The taxation of Dominion lessees 
and licensees by a province is ultra vires of provincial authority, 
and inconsistent with the powers of the Dominion to grant 
such leases and licences, and an interference with the power 
of the Dominion. 

[Reference was made to Reg. v. Robertson (1) ; Holman v. 
Green (2) ; L’Union Jacques de Montréal v. Bélisle (3) ; Bank 
of Toronto v. Lambe. (4)] 

Bluke, Q.C., Luing, Q.C., and J. M. Clark, for the Province 
of Ontario, contended that so much of the answers as were 
adverse to Ontario were wrong in law; while the answers 
favourable to the province relating to the beds of waters, the 

(1) (1882) 6 Sup. Court Can. 52. 

(2) 6 Sup. Can. Rep. 707. 

(3) (1ST4) L. R. 6 P. C. 31, 37. 
(4) (1387) 12 App. Cas. 575. 



115 

A. C. AND PRIVY COUNCIL. 

■waters over the beds, and the fish in such waters, should be 
affirmed. 

It was contended that legislative jurisdiction and proprietary 
right are dealt with by the Act of 1867 on quite different prin- 
ciples. Their limits are not identical. Transfer to the Dominion 
of proprietary right in any subject cannot be inferred from the 
grant of legislative jurisdiction over that subject. It must be 
expressly given. The residue of proprietary rights not trans- 
ferred to the Dominion by s. 108 and Sched. III. remain vested 
in the provinces subject to ss. 109 and 117. On the other hand, 
the residuum of legislative jurisdiction not comprised in ss. 91 
and 92 is vested in the Dominion. Proprietary rights, there- 
fore, conferred on the Dominion depend on the enumerations 
contained in Sched. III. Beds of lakes, rivers, public harbours, 
and other waters within the limits of Ontario were at the time 
of the union “ lands ” within s. 109, and “ public property ” 
within s. 117. It has always been held that such lands remain 
vested in the Crown in right of the province, and that there 
exists over such inland waters rights of navigation and fishing 
analogous to those which exist over British navigable waters. 
The waters over the beds, together with the fish therein, belong 
to the province to which the beds belong. The legislative 
jurisdiction of the Dominion over shipping and navigation and 
fisheries does not imply a transfer of proprietary right ; nor 
does the implication of executive powers involved in legislative 
jurisdiction warrant the inference of such transfer. Kivers, 
again, are not made Dominion property under the enumeration 
of “rivers and lake improvements” in Sched. III. read with 
s. 108. The phrase means on its true construction the improve- 
ments on any lake or river. The Dominion has no jurisdiction 
to lease or license rights of fishing ; it would be an interference 
with “ property and civil rights ” competent only to the province. 
Sect. 91, sub-s. 12, gives the right to legislate generally with 
regard to the regulation and conservation of fisheries—not to 
interfere with property and civil rights. Even if the Dominion 
could grant a lease or licence, the province has, for the purpose 
of provincial revenue, a right to impose on the lessee or licensee 

J.C. 
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a provincial licence also. Revised Statutes of Canada, c. 95, 
so far as it extends beyond general regulation and infringes 
“ property and civil rights,” is ultra vires. With regard to the 
Ontario Act of 1S92, it is competent to the province as owner 
to protect or secure the interests of the owner so long as it does 
not interfere with the fishery powers of the Dominion. The 
province has power to regulate and protect fisheries so far as is 
consistent with valid Dominion laws. 

With regard to public harbours, any proprietary right of the 
Dominion must depend on the interpretation of that phrase as 
it stands in Sched. m. and s. 108. It was contended that 
only public harbours which were “ public works and property 
of the province ” were dealt with : see the words at the head of 
the schedule. This did not include the ownership of the beds 
of harbours further than the soil of so much of the harbour as 
had been the subject or site of the expenditure of public money 
by the province, and thus had become a provincial public work 
and property. With that exception, the ownership of the beds 
remained in the former in right of the province, subject to all 
public rights, as of navigation. Whatever legislative powers 
the Dominion may possess in reference to harbours, that does 
not involve transference of proprietary right. With regard to 
Revised Statutes of Canada, c. 92, so far as its provisions are 
within the heading “Navigation and Shipping,” and limited 
to those of a general and regulative character, it would be 
intra vires ; so far as they were in excess of such regulation, 
it is ultra vires. It cannot validly interfere with property and 
civil rights, or authorize local interference with the public right 
of navigation. As to Revised Statutes of Ontario, c. 24, s. 47, 
it was in effect a re-enactment of an Act of the late Province 
of Canada, 23 Viet. c. 2, s. 35, and its validity depends on 
provincial proprietary right. 

Lonyley (Attorney-General for Nova Scotia) and Goicard, for 
the Province of Nova Scotia. 

Cannon (Assistant Attorney-General for Quebec) and Coward, 
for the Province of Quebec. 

"Robinson, Q.C., replied, and Blake, Q.C., in the cross-appeal. 
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189S. May 26. The judgment of their Lordships was de- 
livered by 

LORD HEESCKELL. The Governor-General of Canada by 
Order in Council referred to the Supreme Court of Canada for 
hearing and consideration various questions relating to the 
property, rights, and legislative jurisdiction of the Dominion of 
Canada and the provinces respectively in relation to rivers, 
lakes, harbours, fisheries, and other cognate subjects. 

The Supreme Court having answered some of the questions 
submitted adversely to the Dominion and some adversely to NOTA SCOTIA. 

the provinces, both parties have appealed. 
Before approaching the particular questions submitted, their 

Lordships think it well to advert to certain general considera- 
tions which must be steadily kept in view, and which appear 
to have been lost sight of in some of the arguments presented 
to their Lordships. 

It is unnecessary to determine to what extent the rivers and 
lakes of Canada are vested in the Crown, or what public rights 
exist in respect of them. Whether a lake or river be vested in 
the Crown as represented by the Dominion or as represented 
by the province in which it is situate, it is equally Crown pro- 
perty, and the rights of the public in respect of it, except in so 
far as they may be modified by legislation, are precisely the 
same. The answer, therefore, to such questions as those 
adverted to would not assist in determining whether in any 
particular case the property is vested in the Dominion or in the 
province. It must also be borne in mind that there is a broad 
distinction between proprietary rights and legislative jurisdic- 
tion. The fact that such jurisdiction in respect of a particular 
subject-matter is conferred on the Dominion Legislature, for 
example, affords no evidence that any proprietary rights with 
respect to it were transferred to the Dominion. There is no 
presumption that because legislative jurisdiction was vested in 
the Dominion Parliament proprietary rights were transferred 
to it. The Dominion of Canada was called into existence by 
the British Korth America Act, 1867. Whatever proprietary 
rights were at the time of the passing of that Act possessed by 
the provinces remain vested in them except such as are by 

A. C. 1898. 3 3 B 



1158 

710 

J. c. 

1S9S 

ATTORNEY- 
GENERAL 

FOR THE 
DrillIN’IOX OF 

CANADA 

v. 
ATTORNEY5- 

GENEBAI. 
FOR THE 

PROVINCES OF 

ONTARIO, 
QUEBEC, AND 

NOVA SCOTIA. 

HOUSE OF LORDS [lSOSj 

any of its express enactments transferred to the Dominion of 
Canada. 

With these preliminary observations their Lordships proceed 
to consider the questions submitted to them. The first of 
these is whether the beds of all lakes, rivers, public harbours, 
and other waters, or any and which of them situate within the 
territorial limits of the several provinces, and not granted before 
confederation, became under the British North America Act 
the property of the Dominion. 

It is necessary to deal with the several subject-matters 
referred to separately, though the answer as to each of them 
depends mainly on the construction of the 3rd schedule to the 
British North America Act. By the 108th section of that Act 
it is provided that the public works and property of each pro- 
vince enumerated in the schedule shall be the property of 
Canada. That schedule is headed “ Provincial Public Works 
and Property to be the Property of Canada,” and contains an 
enumeration of various subjects, numbered 1 to 10. The 5th 
of these is “ rivers and lake improvements.” The word “rivers” 
obviously applies to nothing which was not vested in the pro- 
vince. It is contended on behalf of the Dominion that under 
the words quoted the whole of the rivers so vested were trans- 
ferred from the province to the Dominion. It is contended, on 
the other hand, that nothing more was transferred than the 
improvements of the provincial rivers, that is to say, only 
public works which had been effected, and not the entire beds 
of the rivers. If the words used had been “ river and lake 
improvements,” or if the word “ lake ” had been in the plural, 
“ lakes,” there could have been no doubt that the improvements 
only were transferred. Cogent arguments were adduced in sup- 
port of each of the rival constructions. Upon the whole their 
Lordships, after careful consideration, have arrived at the conclu- 
sion that the Court below was right, and that the improvements 
only were transferred to the Dominion. There can be no 
doubt that the subjects comprised in the schedule are for the 
most part works or constructions which have resulted from the 
expenditure of public money, though there are exceptions. It 
is to be observed that rivers and lake improvements are coupled 
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together as one item. If the intention had been to transfer 
the entire bed of the rivers and only artificial works on lakes, 
one would not have expected to find them thus coupled together. 
Lake improvements might in that case more naturally have 
been found as a separate item or been coupled with canals. 
Moreover, it is impossible not to be impressed by the incon- 
venience which would arise if the entire rivers were transferred, 
and only the improvements of lakes. How would it be possible 
in that case to define the limits of the Dominion and provincial 
rights respectively ? Rivers flow into and out of lakes ; it would 
often be difficult to determine where the river ended and the 
lake began. Reasons were adduced why the rivers should have 
been vested in the Dominion ; but every one of these reasons 
seems equally applicable to lakes. The construction of the 
words as applicable to the improvements of rivers only is not 
an impossible one. It does no violence to the language 
employed. Their Lordships feel justified, therefore, in putting 
upon the language used the construction which seems to them 
to be more probably in accordance with the intention of the 
Legislature. 

"With regard to public harbours their Lordships entertain no 
doubt that whatever is properly comprised in this term became 
vested in the Dominion of Canada. The words of the enact- 
ment in the 3rd schedule are precise. ' It was contended on 
behalf of the provinces that only those parts of what might 
ordinarily fall within the term “ harbour ” on which public 
works had been executed became vested in the Dominion, and 
that no part of the bed of the sea did so. Their Lordships are 
unable to adopt this view. The Supreme Court, in arriving at 
the same conclusion, founded their opinion on a previous deci- 
sion in the same Court in the case of Holman v. Green (1), 
where it was held that the foreshore between high and low 
water-mark on the margin of the harbour became the property 
of the Dominion as part of the harbour. 

Their Lordships think it extremely inconvenient that a 
determination should be sought of the abstract question, what 
falls within the description “ public harbour.” They must 

(1) C Sup. Can. hep. 707. 
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decline to attempt an exhaustive definition of the term applic- 
able to all cases. To do so would, in their judgment, be likely 
to prove misleading and dangerous. It must depend, to some 
extent, at all events, upon the circumstances of each particular 
harbour what forms a part of that harbour. It is only possible 
to deal with definite issues which have been raised. It appears 
to have been thought by the Supreme Court in the case of 
Holman v. Green (1) that if more than the public works con- 
nected with the harbour passed under that word, and if it 
included any part of the bed of the sea, it followed that the 
foreshore between the high and low water-mark, being also 
Crown property, likewise passed to the Dominion. 

Their Lordships are of opinion that it does not follow that, 
because the foreshore on the margin of a harbour is Crown 
property, it necessarily forms part of the harbour. It may or 
may not do so, according to circumstances. If, for example, it 
had actually been used for harbour purposes, such as anchoring 
ships or landing goods, it would, no doubt, form part of the 
harbour ; but there are other cases in which, in their Lordships’ 
opinion, it would be equally clear that it did not form part 
of it. 

Their Lordships pass now to the questions relating to 
fisheries and fishing rights. 

Their Lordships are of opinion that the 91st section of 
the British North America Act did not convey to the Do- 
minion of Canada any proprietary rights in relation to 
fisheries. Their Lordships have already noticed the distinction 
which must be borne in mind between rights of property and 
legislative jurisdiction. It was the latter only which was 
conferred under the heading, “ Sea-Coast and Inland Fisheries ” 
in s. 91. Whatever proprietary rights in relation to fisheries 
were previously vested in private individuals or in the provinces 
respectively remained untouched by that enactment. What- 
ever grants might previously have been lawfully made by the 
provinces in virtue of their proprietary rights coitld lawfully 
be made after that enactment came into force. At the same 
time, it must be remembered that the power to legislate in 

(1) Li Sup. Cun. Hi.'p. TOT. 
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relation to fisheries does necessarily to a certain extent enable 
the Legislature so empowered to affect proprietary rights. An 
enactment, for example, prescribing the times of the year 
during which fishing is to be allowed, or the instruments which 
may be employed for the purpose (which it was admitted the 
Dominion Legislature was empowered to pass') might very 
seriously touch the exercise of proprietary rights, and the 
extent, character, and scope of such legislation is left entirely 
to the Dominion Legislature. The suggestion that the power 
might he abused so as to amount to a practical confiscation of 
property does not warrant the imposition by the Courts of any 
limit upon the absolute power of legislation conferred. The 
supreme legislative power in relation to any subject-matter is 
always capable of abuse, but it is not to be assumed that it will 
be improperly used ; if it is, the only remedy is an appeal to 
those by whom the Legislature is elected. If, however, the 
Legislature purports to confer upon others proprietary rights 
where it possesses none itself, that in their Lordships’ opinion 
is not an exercise of the legislative jurisdiction conferred by 
s. 91. If the contrary were held, it would follow that the 
Dominion might practically transfer to itself property which has, 
by the British fsorth America Act, been left to the provinces 
and not vested in it. 

In addition, however, to the legislative power conferred by 
the 12th item of s. 91, the 4th item of that section confers 
upon the Parliament of Canada the power of raising money by 
any mode or system of taxation. Their Lordships think it is 
impossible to exclude as not within this power the provision 
imposing a tax by way of licence as a condition of the right 
to fish. 

It is true that, by virtue of s. 92, the Provincial Legislature 
may impose the obligation to obtain a licence in order to raise 
a revenue for provincial purposes ; but this cannot, in their 
Lordships’ opinion, derogate from the taxing power of the 
Dominion Parliament to which they have already called 
attention. 

Their Lordships are quite sensible of the possible incon- 
veniences, to which attention was called in the course of the 

m- v-v 
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arguments, which might arise from the exercise of the right of 
imposing taxation in respect of the same subject-matter and 
within the same area by different authorities. They have no 
doubt, however, that these would be obviated in practice by the 
good sense of the legislatures concerned. 

It follows from what has been said that in so far as s. 4 of 
the Revised Statutes of Canada, c. 95, empowers the grant of 
fishery leases conferring an exclusive right to fish in property 
belonging not to the Dominion, but to the provinces, it was 
not within the jurisdiction of the Dominion Parliament to pass 
it. This was the only section of the Act which was impeached 
in the course of the argument ; but the subsidiary provisions, 
in so far as they are intended to enforce a right which it was 
not competent for the Dominion to confer, would of course fall 
with the principal enactment. 

Their Lordships think that the Legislature of Ontario had 
jurisdiction to enact the 47th section of the Revised Statutes of 
Ontario, c. 24, except in so far as it relates to land in the 
harbours and canals, if any of the latter be included in the 
words “ other navigable waters of Ontario.” The reasons for 
this opinion have been already stated when dealing with the 
questions in whom the beds of harbours, rivers, and lakes were 
vested. 

The sections of the Ontario Act of 1892, intituled, “ An Act 
tor the Protection of the Provincial Fisheries,” which are in 
question, consist almost exclusively of provisions relating to 
the manner of fishing in provincial waters. Regulations con- 
trolling Che manner of fishing are undoubtedly within the 
competence of the Dominion Parliament. The question is 
whether they can be the subject of provincial legislation also 
in so far as it is not inconsistent with the Dominion legis- 
lation. 

By s. 91 of the British North America Act, the Parliament 
of the Dominion of Canada is empowered to make laws for the 
peace, order, and good government of Canada in relation to 
all matters not coming within the classes of subjects by that 
Act assigned exclusively to the legislatures of the provinces, 
11 and for greater certainty, but not so as to restrict the 
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generality of the foregoing terms of this section,” it is declared 
that (notwithstanding anything in the Act) “ the exclusive 
legislative authority of the Parliament of Canada extends to 
all matters coming within the classes of subjects next therein- 
after enumerated.” The 12th of them is " Sea-Coast and 
Inland Fisheries.” 

The earlier part of this section read in connection with the 
words beginning “ and for greater certainty ” appears to 
amount to a legislative declaration that any legislation falling 
strictly within any of the classes specially enumerated in s. 91 
is not within the legislative competence of the Provincial 
Legislatures under s. 92. In any view the enactment is express 
that laws in relation to matters falling within any of the classes 
enumerated in s. 91 are within the “ exclusive ” legislative 
authority of the Dominion Parliament. Whenever, therefore, a 
matter is within one of these specified classes, legislation in 
relation to it by a Provincial Legislature is in their Lordships’ 
opinion incompetent. It has been suggested, and this view 
has been adopted by some of the judges of the Supreme Court, 
that although any Dominion legislation dealing with the sub- 
ject would override provincial legislation, the latter is never- 
theless valid, unless and until the Dominion Parliament so 
legislates. Their Lordships think that such a view does not 
give their due effect to the terms of s. 91, and in particular to 
the word “ exclusively.” It would authorize, for example, the 
enactment of a bankruptcy law or a copyright law in any of 
the provinces unless and until the Dominion Parliament passed 
enactments dealing with those subjects. Their Lordships do 
not think this is consistent with the language and manifest 
intention of the British Forth America Act. 

It is true that this Board held in the case of Attorney - 
Gencral of Canada v. Attorney-General of Ontario (1) that a 
law passed by a Provincial Legislature which affected the 
assignments and property of insolvent persons was valid as 
falling within the heading “ Property and Civil Bights,” although 
it was of such a nature that it would be a suitable an cillery 
provision to a bankruptcy law. But the ground of this decision 

(1) [1894] A. C. 189. 
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was that the law in question did not fall within the class 
“ Bankruptcy and Insolvency ” in the sense in which those 
words were used in s. 91. 

For these reasons their Lordships feel constrained to hold 
that the enactment of fishery regulations and restrictions is 
within the exclusive competence of the Dominion Legisla- 
ture, and is not within the legislative powers of Provincial 
Legislatures. 

But whilst in their Lordships’ opinion all restrictions or 
limitations by which public rights of fishing are sought to be 
limited or controlled can be the subject of Dominion legislation 
only, it does not follow that the legislation of Provincial 
Legislatures is incompetent merely because it may have rela- 
tion to fisheries. For example, provisions prescribing the mode 
in which a private fishery is to be conveyed or otherwise dis- 
posed of, and the rights of succession in respect of it, would be 
properly treated as falling under the heading “ Property and 
Civil Bights *' within s. 92, and not as in the class “ Fisheries 
within the meaning of s. 91. So, too, the terms and conditions 
upon which the fisheries which are the property of the province 
may be granted, leased, or otherwise disposed of, and the rights 
which consistently with any general regulations respecting 
fisheries enacted by the Dominion Parliament may be con- 
ferred therein, appear proper subjects for provincial legislation, 
either under class 5 of s. 92, “ The Management and Sale of 
Public Lands ” or under the class “ Property and Civil Bights.” 
Such legislation deals directly with property, its disposal, and 
the rights to be enjoyed in respect of it, and was not in their 
Lordships' opinion intended to be within the scope of the class 
“ Fisheries ” as that wmrd is used in s. 92. 

The various provisions of the Ontario Act of 1892 were not 
minutely discussed before their Lordships, nor have they the 
information before them which would enable them to give a 
definite and certain answer as to every one of the sections in 
question. The views, however, which they have expressed 
and the dividing line they have indicated will, they apprehend, 
afford the means of determining upon the validity of any parti- 
cular provision or the limits within which its operation may be 
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upheld, for it is to be observed that s. 1 of the Act limits its 
operation to “ fishing in waters and to waters over or in respect 
of which the Legislature of this province has authority to 
legislate for the purposes of this Act.” 

Sects. 1375, 1376, and the 1st sub-section of s. 1377 of the 
Revised Statutes of Quebec afford good illustrations of legisla- 
tion such as their Lordships regard as within the functions of 
a Provincial Legislature. 

Their Lordships entertain no doubt that the Dominion 
Parliament had jurisdiction to pass the Act intituled, “ An Act 
respecting certain Works constructed in or over Navigable 
Waters.’' It is in their opinion clearly legislation relating to 
“ navigation.” 

Their Lordships must decline to answer the last question 
submitted as to the rights of riparian proprietors. These pro- 
prietors are not parties to this litigation or represented before 
their Lordships, and accordingly their Lordships do not think it 
proper when determining the respective rights and jurisdictions 
of the Dominion and Provincial Legislatures to express an 
opinion upon the extent of the rights possessed by riparian 
proprietors. 

The parties will of course bear their own costs of these 
proceedings. 

Solicitors for Dominion : Day, Russell <£ Co. 
Solicitor for Ontario : S. V. Blake. 
Solicitors for Quebec and Nova Scotia: Hill, Son if-Rickards. 
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OX APPEAL FROM THE SUPREME COURT OF CANADA. 

British Xorth America Act, ss. 91, 92—Distribution of Legislative Powers— 

Liquor Laws—Power of Prohibition—Cantu/a Tempérance Act, 1886— 

Ontario Act (53 Viet. c. 56), s. 18. 

The general power of legislation conferred upon the Dominion Parlia- 

ment by s. 91 of the British North America Act, 1867, in supplement of its 

therein enumerated powers, must be strictly confined to such matters as 

are unquestionably of national interest and importance ; and must not 

trench on any of the subjects enumerated in s. 92 as within the scope of 

provincial legislation, unless they have attained such dimensions as to 

affect the body politic of the Dominion. 

Dominion enactments, when competent, override but cannot directly 

repeal provincial legislation. Whether they have in a particular instance 

effected virtual repeal by repugnancy is a question for adjudication by the 

tribunals, and cannot be determined by either the Dominion or provincial 

legislature. 

Accordingly the Canada Temperance Act, 1886, so far as it purported 

to repeal the prohibitory clauses of the old provincial Act of 1864 (27 & 28 

Viet. c. 18) was ultra vires the Dominion. Its own prohibitory provisions 

are, however, valid when duly brought into operation in any provincial 

area, as relating to the peace, order, and good government of Canada ; 
Bussell v. Reg. (7 App. Cas. 829) followed; 

but not as regulating trade and commerce within s. 91, suh-s. 2, of the 

Act of 1867 ; 
Citizens' Insurance Co. v. Parsons (7 App. Cas. 98) distinguished and 

Municipal Corporation of Toronto v. Virgo (ante, p. 93) followed. 

Held, also, that the local liquor prohibitions authorized by the Ontario 

* Present.: LORD HALSUURY L.C., LORO HERSCHELI,, LORD WATSOX, LORD 

DAVEY, and Su: RICHARD COUCH. 
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Ac;. (5;i Yict. c. 5l>), s. 18, are within the powers of the provincial li~.'isla- 
lure. But they are inojieraiive in any locality wiiich adopts the provisions 
of the Dominion Act, of isso. 

APPEAL by special leave from a judgment of the Supreme 
Court. (Jan. 15, 1895) consisting of Strong C.J., Fournier, 
v* V. J'LLû, v-’edg w icb, ni ru T, nig oo< onuex' i»xie Siipieme and 
Exchequer Courts Act (Revised Stat. Can. c. 135), as amended 
by Dominion Act, (54 <t 55 Vict. c, 25), s. 4, the Governor- 
General of Canada, by Order in Council (Oct. 26, 1893), 
submitted to the Supreme Court of Canada the following 
questions :— 

(1.) Has a provincial legislature jurisdiction to prohibit the 
sale within the province of spirituous, fermented, or other 
intoxicating liquors ? 

(2.) Or has the legislature such jurisdiction regarding such 
portions of the province as to which the Canada Temperance 
Act is not in operation ? 

(3.) Has a provincial legislature jurisdiction to prohibit the 
manufacture of such liquors within the province V 

(4.) Has a provincial legislature jurisdiction to prohibit the 
importation of such liquors into the province ? 

(5.) If a provincial legislature has not jurisdiction to prohibit 
sales of such liquors, irrespective of quantity, has such legis- 
lature jurisdiction to prohibit the sale by retail, according to 
the definition of a sale by retail either in statutes in force in 
the province at the time of confederation, or any other definition 
thereof ? 

(6.) If a provincial legislature has a limited jurisdiction only 
as regards the prohibition of sales, has the legislature jurisdic- 
tion to prohibit sales subject to the limits provided by the 
several sub-sections of the 99th section of the Canada Tem- 
perance Act, or any of them (Revised Statutes of Canada, 
49 Yict. c. 106, s. 99) ? 

(7.) Has the Ontario Legislature jurisdiction to enact s. 18 of 
Ontario Act, 53 Yict. c. 56. intituled “ An Act to improve the 
Liquor Licence Acts,” as said section is explained by Ontario 
Act, 54 Vict. c. 46, intituled “ An Act respecting local option 
in the matter of liquor selling ” ? 
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Sect. IS, referred to in the last of the said questions, is as 
follows :— 

“ 18. Whereas the following provision of this section was at 
the date of confederation in force as a part of the Consolidated 
Municipal Act c29th and 30th Victoria, chapter 51, section *24t>. 
sub-section 9), and was afterwards re-enacted as sub-section 7 of 
section 6 of 32nd Victoria, chapter 32, being the Tavern and 
Shop Licence Act of 18GS, but was afterwards omitted in 
subsequent consolidations of the Municipal and the Liquor 
Licence Acts, similar provisions as to local prohibition being 
contained in the Temperance Act of 18G4, 27th and 28th 
Victoria, chapter IS ; and the said last-mentioned Act having- 
been repealed in municipalities where not in force by the 
Canada Temperance Act, it is expedient that municipalities 
should have the powers by them formerly possessed; it is 
hereby enacted as follows 

“ The council of every township, city, town, and incorporated 
village may pass by-laws for prohibiting the sale by retail of 
spirituous, fermented, or other manufactured Liquors in any 
tavern, inn, or other house or place of public entertainment, 
and for prohibiting altogether the sale thereof in shops and 
places other than houses of public entertainment. Provided 
that the by-law before the final passing thereof has been duly 
approved of by the electors of the municipality in the manner 
provided by the sections in that behalf of the Municipal Act. 
Provided further that nothing in this section contained shall be 
construed into an exercise of jurisdiction by the Legislature of 
the province of Ontario beyond the revival of provisions of law 
which were in force at the date of the passing of the British 
North America Act, and which the subsequent legislation of this 
province purported to repeal.” 

Act 54 Viet. c. 46, referred to above, declares that s. 18 was 
not intended to affect the provisions of s. 252 of the Consolidated 
Municipal Act, being Canada Act, 29 & 30 Viet. c. 51. 

A majority of the Supreme Court, after heating counsel fur 
the Dominion, the provinces of Ontario, Quebec, and Manitoba, 
and also, under s. 37, sub-s. 4, of the Supreme and Exchequer 
Courts Act for the Distillers and Brewers' Association of Outario, 
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answered all the questions in the negative. Strong C'.J. and 
Fournier J., while agreeing in a negative answer to questions 
3 and 4, answered the remainder in the affirmative. 

The case in the Court below is reported in 24 Sup. Ct. Can 
Deports, p. 170. 

Maclnre.n, Q.C. (of the Colonial Bar), and Haldane, Q.C., for 
the appellant. 

Ncwcombc, Q.C. (of the Colonial Bar), and Loehnis, for the 
Attorney-Genera! for the Dominion. 

Blal-c, Q.C.. and Wallace Nesbitt (both of the Colonial Bar), 
for the Distillers and Brewers’ Association. 

Maclarcn, Q.C., and Haldane, Q.C., contended that s. IS of 
the Ontario Act of 1890 was authorized as relating to a subject 
comprised within the term “municipal institutions" in s. 92, 
sub-s. 8, of the British North America Act, 1867. Citizens' 
Insurance Co. v. Parsons (1) lays down the. rule that provincial 
legislation is valid if it relates to the enumerated subjects in 
s. 92, and is not overriden by the enumerated subjects in s. 91. 
It was admitted that a provincial legislature could not give to a 
municipality control over any of the subjects mentioned in s. 91. 
But a power to create municipal institutions must involve a 
power to give them such powers as usually belong to such bodies. 
In Canadian legislation, prior to the Imperial Act of 1867, 
municipal institutions included a large number of subjects not 
specifically enumerated in s. 92. The expression had acquired 
a well-defined legislative meaning, and the term was used in 
s. 92 in the sense so acquired. The. Act of 1867 was founded on 
the Quebec resolutions, and expressions which came textually 
therefrom should be interpreted by the light of Canadian 
legislation. 

[THE BORD CHANCELLOR. Then how do you define that 
technical meaning ?] 

It meant the conferring on them such powers as under 
Canadian legislation had been understood to belong to them ; 
except such as were assigned to the Dominion under s. 91. 

[LORD HEKSCHELL. Canadian legislation varied. Municipal- 
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institutions had different powers in Canada from what they had 
in Nova Scotia and New Brunswick.] 

Reference was made to Hodge v. Reg. t,l) and Russell v. 
Reg. (2), and to a series of Canadian statutes passed before 
1867, being, as respects those relating to Upper Canada, 
12 Viet. c. 81 ; 16 Viet. c. 184 ; 22 Viet. c. 99, s. *245 ; Cons. 
Stat. Upper Canada of 1859, c. 54, s. 246 ; 29 & 30 Viet. c. 51 ; 
and as relating to Lower Canada—16 Viet. c. 214 ; 18 Viet, 
c. 100, s. 23 ; 19 & 20 Viet. c. 101, ss. 8, 11 ; 20 Viet. c. 129, 
s. 37 ; Cons. Stat. L. C. 1861, c. 24, s. 26, sub-ss. 10, 15, and 
s. 27, sub-s. 16. Reference was also made to 27 & 28 Viet, 
c. 18 ; 29 & 30 Viet. c. 32; Revised Stat. Nova Scotia, c. 75 ; 
Public Stat. of New Brunswick (1854), c. 15. The expression 
has also been interpreted in decided cases : see Slav in v. 
Corporation of Orillia (3) ; Reg. v. Taylor (4) ; Keefe v. 
McLennan (5) ; In re Local Option Act (6) ; Corporation of 
Huntingdon v. Moir (7) ; Lepine v. Laurent (8) ; H tison v. S. 
Norwich. (9) Sub-sects. 9, 13, and 16 of s. 92 were also relied 
on. It was further contended that the Act in question was 
valid unless and until the Dominion Parliament should legis- 
late in a manner which would override its provisions. It does 
not conflict with Canada Temperance Act, 1878, for it could 
only apply to places where that Act has not been put in force. 
Reference was made to L’Union St. Jaques de Montréal v. 
Bélisle (10) ; Attorney-General of Ontario v. Attorney-General- 
for Canada (11) ; Bank of Toronto v. Lambe. (12) The general 
result of the authorities is that the words “ regulation of trade 
and commerce ” in s. 91 .mean general regulation in a broad 
sense ; not of such specific matters as are involved in the Act 
in question, nor of any minute details, nor any regulation of 
matters of a merely local nature or private or peculiar to any 
particular trade. 

(1) 9 App. Cas. 117. 
(2) 7 App. Cas. 82!). 
(3) 36 U. C. Q. B. 159: S.C. I Cart. 

688. 
(4) 36 U. C. Q. B. 183. 
(5) 2 Cart. 100, 409. 

(12) 12 App. Cas. 

(6) 18 Ont. App. 1Î. 572. 
(7) 7 Montreal L. E. Q. B. 281. 
(8) 11 Legal News, 369. 
(9) 24 Sup. Ct. Can. Rep. 145. 

(10) L. R. 6 P. C. 31. 
(11) [1894] A. C. ISO. 
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Neiccombc, Q.C., contended that a provincial legislature has 
no authority to prohibit the sale, manufacture, or importation 
of spirituous, fermented, or other intoxicating liquors. Further, 
that it has no authority to prohibit the sale of such liquors 
either by wholesale or retail, or subject to the exemptions 
established by the Canada Temperance Act, s. 99. The subject 
of this reference is prohibition. Bussell 
prohibition as dealt with by the Canada Temperance Act was 
excluded from provincial authority. 

[LORD HERSCHELL. NO; not while the provincial legislature 
deals with the matter locally.] 

Prohibition of the liquor traffic does not fall within any of 
the subjects enumerated in s. 92. The exclusive power with 
regard to municipal institutions only enables the legislatures to 
establish regulations for carrying on such institutions. Any 
authority which the legislatures can confer upon them must be 
derived from or have relation to the other subjects enumerated 
in s. 92, none of which include a pow:er to prohibit. They can 
prescribe the mode in which the traffic may be carried on, but 
they cannot prohibit it. Sub-sect. 16, s. 92, relates to “ local 
or private ” matters, not provincial. On the other hand, pro- 
hibition strictly relates to matters within the exclusive power 
of the Dominion Parliament. It affects the peace, order, and 
good government of Canada in relation to matters not coming 
within those assigned by s. 92 to the provinces. To the 
Dominion is assigned authority to regulate trade and commerce. 
See City of Fredericton v. Beg. (2), Bussell v. Beg. (1), and 
Tennant v. Union Bank. (3) It was contended that whether 
or not regulation involves prohibition, if the provinces may 
prohibit, the Dominion has nothing left to regulate. The 
provincial power of regulating a particular trade recognised in 
Hodge v. Beg. (4) must not be pushed so as to conflict with 
Dominion legislation ; for wherever the two legislatures con- 
flict that of the Dominion must be paramount. Here the field 
of legislation, that is with regard to the prohibition of the 
liquor traffic, is already occupied by the Canada Temperance 

X UICU ULi 

(1) 7 App. Cas. 829. 
(2) 3 Sup. Ct. Can. 505. 

A. C. 1896. 

(3) [1894] A. C. 45. 
(4) 9 App. Cas. 117. 

3 2 C 
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Act, and there is therefore no room for a provincial law, for the 
interference of the province would interfere with the legislation 
of the Dominion. 

[LORD WATSON. Where the Temperance Act is not adopted, 
there is no law as yet applicable, and there the field is not 
covered.] 

The legislation exists which at any moment the community 
may bring into force. 

Blake, Q.C., contended that the provinces have no legislative 
authority except in the subjects enumerated in s. 92, according 
to the true construction of the British North America Act as 
ascertained by the Privy Council. On any matter so enumerated 
the provinces have no authority in any case wherein, or to any 
extent whereby, the exercise of such authority would interfere 
with the exercise by the Dominion of any authority comprised 
within any of the sub-sections of s. 91. Again, the subject of the 
prohibition of retail selling of intoxicating liquors is not com- 
prised within s. 92 according to the same authoritative construe-, 
tion ; and it follows that a fortiori the prohibition of wholesale 
selling, or manufacturing or importing, is not so comprised. 
Then it is settled that each of these subjects, being without the 
scope of s. 92, is within the general authority of the Dominion 
conferred by s. 91 for peace, order, and good government. The 
regulation of trade and commerce is placed by s. 91 under the 
exclusive authority of the Dominion, the object being to place 
the trade of the various provinces under the general control of 
the central authority, and thus effect uniformity as far as 
possible, and also enable the Dominion to obtain by an indirect 
system of taxation the amounts necessary to enable it to dis- 
charge the national obligations. The customs and excise duties 
on liquor are a substantial and necessary part of the fiscal 
resources of the Dominion, and it was not intended that those 
resources should be curtailed or abolished by the provincial 
legislatures throughout their jurisdiction. Exclusive authority 
over the liquor trade in its trade and revenue aspects means an 
authority to prevent any rival control over them which might 
impede the purposes for which such exclusive authority was 
granted. Besides, there is a broad distinction between an 
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authority to prohibit a trade and an authority to regulate it, 
and even if. according to the appellant’s argument, the pro- 
vincial legislature could, under the sub-section relating to 
municipal institutions, regulate it, the power to prohibit never- 
theless exclusively belongs to the Dominion. Sect. 18 of the 
Ontario Act purports to deal with a subject w’hich comes under 
s. 91, sub-s. ‘2. It conflicts with the Canada Temperance Act, 
which covers the whole field of legislation, and therefore with 
the paramount authority of the Dominion, and, moreover, cannot 
be validated as a revival of pre-confederation law. Before 
confederation each province had full legislative authority, and 
one of them tried the experiment of entrusting municipalities 
with prohibitive power. But neither in the practice of the 
four provinces, nor in the nature of the subject, nor in the 
methods of the United Kingdom, is there any established 
meaning attached to the phrase “ municipal institutions ” 
which includes the subject of s. 18. Deference was made to 
Beg. v. Justices of Kings (1) and Severn v. Beg. (2), and to the 
cases cited by the appellant. 

Maclarcn, Q.C., replied. 

The judgment of their Lordships was delivered by 

LORD WATSON. Their Lordships think it expedient to deal, 
in the first instance, with the seventh question, because it ra ses 
a practical issue, to which the able arguments of counsel on 
both sides of the Bar were chiefly directed, and also because it 
involves considerations which have a material hearing upon the 
answers to be given to the other six questions submitted in this 
appeal. In order to appreciate the merits of the controversy, 
it is necessary to refer to certain laws for the restriction or 
suppression of the liquor traffic which were passed by the 
Legislature of the old province of Canada before the Union, or 
have since been enacted by the Parliament of the Dominion, 
and by the Legislature of Ontario respectively. 

At the time when the British North America Act of 1867 
came into operation, the statute hook of the old province 
contained two sets of enactments applicable to Upper Canada, 

(1) 2 Pugs. 535. (2) 2 Sup. Ct. Can. 70. 
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J. r. which, though differing in expression, were in substance very 
ISO''. similar. 

The most recent of these enactments were embodied in the 

ONTARIO Temperance Act, 1864 (27 & 28 Viet. c. 18), which conferred 
upon the municipal council of every county, town, township, or 
incorporated village, “ besides the powers at present conferred, 
on it by law,” power at any time to pass a by-law prohibiting 
the sale of intoxicating liquors, and the issue of licences there- 
for, within the limits of the municipality. Such by-law was 
not to take effect until submitted to and approved by a majority 
of the qualified electors ; and provision was made for its 
subsequent repeal in deference to an adverse vote of the 
electors. 

The previous enactments relating to the same subject, which 
were in force at the time of the Union, were contained in the 
Consolidated Municipal Act, 29 & 30 Viet. c. 51. Thej’ 
empowered the council of every township, town, and incor- 
porated village, and the commissioners of police in cities, to 
make by-laws for prohibiting the sale by retail of spirituous, 
fermented, or other manufactured liquors in any inn or other 
house of public entertainment ; and for prohibiting totally the 
sale thereof in shops and places other than houses of public 
entertainment ; provided the by-law, before the final passing 
thereof, had been duly approved by the electors of the munici- 
pality in the manner prescribed by the Act. After the Union, 
the Legislature of Ontario inserted these enactments in the 
Tavern and Shop Licence Act, 32 Viet. c. 32. They were 
purposely omitted from subsequent consolidations of the Muni- 
cipal and Liquor Licence Acts ; and, in the year 1886, when 
the Canada Temperance Act was passed by the Parliament of 
Canada, there was no provincial law authorizing the prohibition 
of liquor sales in Ontario save the Temperance Act, 18641 

The Canada Temperance Act of 1886 (Revised Statutes of 
Canada, 49 Viet. c. 106) is applicable to all the provinces of the 
Dominion. Its general scheme is to give to the electors of 
every county or city the option of adopting, or declining to 
adopt, the provisions of the second part of the Act, which make 
it unlawful for any person “ by himself, his clerk, servant or 
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any pretence or upon an y device, to sell or barter, or in considéra- 189G 

tion of the purchase of any other property, give to any other ATTOBNET- 

person any intoxicating liquor.” It expressly declares that no 
violation of these enactments shall be made lawful by reason of 
any licence of any description whatsoever. Certain relaxations 
are made in the case of sales of liquor for sacramental or medi- 
cinal purposes, or for exclusive use in some art, trade, or 
manufacture. The prohibition does not extend to manufacturers, 
importers, or wholesale traders who sell liquors in quantities 
above a specified limit, when they have good reason to believe 
that the purchasers will forthwith carry their purchase beyond 
the limits of the county or city, or of any adjoining county or 
city in which the provisions of the Act are in force. 

For the purpose of bringing the second part of the Act into 
operation an order of the Governor-General of Canada in 
Council is required. The order must be made on the petition 
of a county or city, which cannot be granted until it has been 
put to the vote of the electors of such county or city. When a 
majority of the votes polled are adverse to thé petition, it must 
be dismissed ; and no similar application can be made within 
the period of three years from the day on which the poll was 
taken. When the vote is in favour of the petition, and is 
followed by an Order in Council, one-fourth of the qualified 
electors of the county or city may apply to the Governor- 
General in Council for a recall of the order, which is to be 
granted in the event of a majority of the electors voting in 
favour of the application. Power is given to the Governor- 
General in Council to issue in the like manner, and after similar 
procedure, an order repealing any by-law passed by any 
municipal council for the application of the Temperance Act 
of 1864. 

The Dominion Act also contains an express repeal of the 
prohibitory clauses of the provincial Act of 1864, and of the 
machinery thereby provided for bringing them into operation, 
<1.) as to every municipality within the limits of Ontario in 
which, at the passing of the Act of 1886, there was no municipal 
by-law in force, (2.) as to every municipality within these limits 
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isots repealed under the provisions of either Act, and (3.) as to every 

ATTOBXEY- municipality having a municipal by-law which is included in 

I*OR^ONTARIO ^m^3 of. or has the same limits wdth, any county or city- 
in which the second part of the Canada Temperance Act is 

GEXEBAL brought into force before the repeal of the by-law, which by- 

With the view of restoring to municipalities within the pro- 
vince whose powers were affected by that repeal the right to 
make by-laws which they had possessed under the law of the 
old province, the Legislature of Ontario passed s. IS of 53 Viet, 
c. 5G, to which the seventh question in this case relates. The 
enacting words of the clause are introduced by a preamble 
which recites the previous course of legislation, and the repeal 
by the Canada Temperance Act of the Upper Canada Act of 
1864 in municipalities where not in force, and concludes thus : 
“it is expedient that municipalities should have the powers by 
them formerly possessed.” The enacting words of the clause, 
with the exception of one or two changes of expression which 
do not affect its substance, are a mere reproduction of the 
provisions, not of the Temperance Act of 1864, but of the 
kindred provisions of the Municipal Act (29 & 30 Viet. c. 51), 
which had been omitted from the consolidated statutes of the 
province. (A new proviso is added, to the effect that “ nothing 
in this section contained shall be construed into an exercise of 
jurisdiction by the province of Ontario beyond the revival of 
provisions of law which were in force at the date of the passing 
of the British North America Act, and which the subsequent 
legislation of this province purported to repeal. The Legislature 
of Ontario subsequently passed an Act (54 Viet. c. 46) for the 
purpose of explaining that s. 18 was not meant to repeal by- 
implication certain provisions of the Municipal Act (29 V 30 
Viet. c. 51), which limit, its application to retail dealings. 

The seventh question raises the issue, whether, in the circum- 
stances which have just been detailed, the provincial legislature 
bad authority t.o enact s. 18, Tn order to determine that issue,, 
it becomes necessary- to consider, in the first place, whether the 
Parliament of Canada had jurisdiction to enact the Canada 

FOR THE 
DOMLSIOX. law, in that event, is declared to be null and void. 



A. C. AND PH IVY COUNCIL. 359 

Temperance Act ; and, if so, to consider in the second place, J. c. 
■whether, after that Act became the law of each province of the 1896 

Dominion, there- yet remained power with the Legislature of ATTORNEY 

Ontario to enact the provisions of s. 18. GENERAL 

the suppression of liquor traffic in the provinces is maintained, GENERAL 

in the first place, upon the ground that such legislation deals 
with matters affecting “ the peace, order, and good government   
of Canada,” within the meaning of the introductory and general 
enactments of s. 91 of the British North America Act ; and, in 
the second place, upon the ground that it concerns “ the regu- 
lation of trade and commerce,” being No. 2 of the enumerated 
classes of subjects which are placed under the exclusive juris- 
diction of the .Federal Parliament by that section. These 
sources of jurisdiction are in themselves distinct, and are to be 
found in different enactments. 

It was apparently contemplated by the framers of the Imperial 
Act of 1867 that the due exercise of the enumerated powers 
conferred upon the Parliament of Canada by s. 91 might, 
occasionally and incidentally, involve legislation upon matters 
which are prima facie committed exclusively to the provincial 
legislatures by s. 92. In order to provide against that contin- 
gency, the concluding part of s. 91 enacts that “ any matter 
coming within any of the classes of subjects enumerated in this 
section shall not be deemed to come within the class of matters 
of a local or private nature comprised in the enumeration of the 
classes of subjects by this Act assigned exclusively to the legis- 
latures of the provinces.” It uras observed by this Board in 
Citizens' Insurance Co. of Canada v. Parsons (1) that the 
paragraph just quoted “ applies in its grammatical construction 
only to No. 16 of s. 92.” The observation was not material to 
the question arising in that case, and it does not appear to their 
Lordships to be strictly accurate. It appears to them that the 
language of the exception in s. 91 was meant to include and 
correctly describes all the matters enumerated in the sixteen 
heads of s. 92, as being, from a provincial point of view, of a 
local or private nature. It also appears to their Lordships that 

The authority of the Dominion Parliament to make laws for 

(1) T App. Cas. 108. 
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To attach any other construction to the general power which, J. C. 
in supplement of its enumerated powers, is conferred upon the iS96 
Parliament of Canada by s. 91, w'ould, in their Lordships’ A.TTOBKEY- 

opinion, not only be contrary to the intendment of the Act. GENERAL 
. - . FOE ONTARIO 

out would practically destroy the autonomy of the provinces. T- 

• w _ ATTORNEY- 
If it w7ere once conceded that the Parliament of Canada has ‘aESTERAI* 

authority to make laws applicable to the whole Dominion, in DOMIMCK. 

relation to matters which in each province are substantially   
of local or private interest, upon the assumption that these 
matters also concern the peace, order, and good government of 
the Dominion, there is hardly a subject enumerated in s. 92 
upon which it might not legislate, to the exclusion of the 
provincial legislatures. 

In construing the introductory enactments of s. 91, with 
respect to matters other than those enumerated, which concern 
the peace, order, and good government of Canada, it must be 
kept in view that s. 94, wilich empowers the Parliament of 
Canada to make prow si on for the uniformity of the laws 
relative to property and civil rights in Ontario, Nova Scotia, 
and New7 Brunswick does not extend to the province of 
Quebec ;. and also that the Dominion legislation thereby autho- 
rized is expressly declared to be of no effect unless and until 
it has been adopted and enacted by the provincial legislature. 
These enactments would be idle and abortive, if it were held 
that the Parliament of Canada derives jurisdiction from the 
introductory provisions of s. 91, to deal with any matter which 
is in substance local or provincial, and does not trulj' affect the 
interest of the Dominion as a whole. Their Lordships do not 
doubt that some matters, in their origin local and provincial, 
might attain such dimensions as to affect the body politic of 
the Dominion, and to justify the Canadian Parliament in pass- 
ing law's for their regulation or abolition in the interest of the 
Dominion. But great caution must be observed in distin- 
guishing between that which is local and provincial, and there- 
fore within the jurisdiction of the provincial legislatures, and 
that which has ceased to he merely local or provincial, and has 
become matter of national concern, in such sense as to bring 
it within the jurisdiction of the Parliament of Canada. An 
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ATTOBXEY- sections, save to the extent of enabling the Parliament of Canada 
F OR ONTARIO to deal ^^h matters local or private in those cases where such 

v legislation is necessarily incidental to the exercise of the powers 
ATTORNEY- . 
GéNéRAI, conferred upon it by the enumerative heads of clause 91. That 

POJONWN. "view was stated and illustrated by Sir Montague Smith in 
Citizens' Insurance Co. of Canada v. Parsons (1) and in 
Cushing v. Dupug (2) ; and it has been recognised by this 
Board in Tennant v. Union Bank of Canada (3) and in Attorney- 
General of Ontario v. Attorney-General for the Dominion. (4) 

The general authority given to the Canadian Parliament by 
the introductory enactments of s. 91 is “ to make laws for the 
peace, order, and good government of Canada, in relation to 
all matters not coming within the classes of subjects by this 
Act assigned exclusively to the legislatures of the provinces ” ; 
and it is declared, but not so as to restrict the generality of 
these words, that the exclusive authority of the Canadian 
Parliament extends to all matters coming within the classes of 
subjects which are enumerated in the clause. There may, 
therefore, be matters not included in the enumeration, upon 
which the Parliament of Canada has power to legislate, because 
they concern the peace, order, and good government of the 
Dominion. But to those matters which are not specified 
among the enumerated subjects of legislation, the exception 
from s. 92, which is enacted by the concluding words of' s. 91, 
has no application ; and, in legislating with regard to such 
matters, the Dominion Parliament has no authority to encroach 
upon any class of subjects which is exclusively assigned to 
provincial legislatures by s. 92. These enactments appear to 
their Lordships to indicate that the exercise of legislative 
power by the Parliament of Canada, in regard to all matters 
not enumerated in s. 91, ought to be strictly confined to such 
matters as are unquestionably of Canadian interest and import- 
ance, and ought not to trench upon provincial legislation with 
respect to any of the classes of subjects enumerated in s. 92. 

(1) 7 App. Cas. at pp. 108, 109. (3) [1894] A. C. 31, 46. 
(2) 5 App. Cas. 409, 415. (4) [1694] A. C. 189, 200. 
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J. C. Act restricting the right to carry weapons of offence, or their 
1S96 sale to young persons, within the province would be within 

the authority of the provincial legislature. But traffic in amis, 

ONTARIO 
01 Possessi°n of them under such circumstances as to raise 
a suspicion that they were to be used for seditious purposes, 
or against a foreign State, are matters which, their Lordships 
conceive, might be competently dealt with by the Parliament 
of the Dominion. 

The judgment of this Board in Russell v. Reg. (1) has 
relieved their Lordships from the difficult duty of consider- 
ing whether the Canada Temperance Act of 1886 relates to 
the peace, order, and good government of Canada, in such 
sense as to bring its provisions within the competency of the 
Canadian Parliament. In that case the controversy related to 
the validity of the Canada Temperance Act of 1878 ; and 
neither the Dominion nor the Provinces were represented in 
the argument. It arose between a private prosecutor and a 
person who had been convicted, at his instance, of violating 
the provisions of the Canadian Act within a district of New 
Brunswick, in which the prohibitory clauses of the Act had 
been adopted. But the provisions of the Act of 187S were 
in all material respects the same with those which are now 
embodied in the Canada Temperance Act of 1886 ; and the 
reasons which were assigned for sustaining the validity of the 
earlier, are, in their Lordships’ opinion, equally applicable to 
the later Act. It therefore appears to them that the decision 
in Russell v. Reg. (1) must be accepted as an authority 
to the extent to which it goes, namely, that the restrictive 
provisions of the Act of 1886, when they have been duly brought 
into operation in any provincial area within the Dominion, 
must receive effect as valid enactments relating to the peace, 
order, and good government of Canada. 

That point being settled by decision, it becomes necessary to 
consider whether the Parliament of Canada had authoritv to 
pass the Temperance Act of 1886 as being an Act for the 
“ regulation of trade and commerce ” within the meaning of 
No. 2 of s. 91. If it were so, the Parliament of Canada would, 

(1) 7 App Cas. 829. 
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under the exception from s. 02 ■which has already been noticed, 
he at liberty to exercise its legislative authority, although in 
so doing it should interfere with the jurisdiction of the 
provinces. The scope and effect of No. 2 of s. 91 were dis- 
cussed by this Board at some length in Citizens' Insurance Co. 
v. Parsons (1), where it was decided that, in the sheence ,,f 
legislation upon the subject by the Canadian Parliament, the 
Legislature of Ontario had authority to impose conditions, as 
being matters of civil right, upon the business of fire insurance, 
which was admitted to be a trade, so long as those conditions 
only affected provincial trade. Their Lordships do not find it 
necessary to reopen that discussion in the present case. The. 
object of the Canada Temperance Act of 18SG is, not to regulate 
retail transactions between those who trade in liquor and their 
customers, but to abolish all such transactions within every 
provincial area in which its enactments have been adopted by a 
majority of the local electors. A power to regulate, naturally, 
if not necessarily, assumes, unless it is enlarged by the context, 
the conservation of the thing which is to be made the subject 
of regulation. In that view, their Lordships are unable to 
regard the prohibitive enactments of the Canadian statute of 
1S86 as regulations of trade and commerce. They see no 
reason to modify the opinion which was recently expressed on 
their behalf by Lord Dave}' in Municipal Corporation of the 
City of Toronto v. Virgo (2) in these terms : “ Their Lordships 
think there is marked distinction to be drawn between the 
prohibition omqirevention of a trade and the rpgnL.jjon or 
governance of it, and indeed a power to regulate and govern 
seems to imply the continued existence of that which is to be 
regulated or governed.” 

The authority of the Legislature of Ontario to enact s. 18 of 
53 Viet. c. 56, was asserted by the appellant on various grounds. 
The first of these, which was very strongly insisted on, was to 
the effect that the power given to each province by No. 8 of 
s. 92 to create municipal institutions in the province neces- 
sarily implies the right to endow these institutions with all the 
administrative functions which had been ordinarily possessed 

(1) 7 App. Cas. 96. (2) Ante, p. 93. 
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and exercised by them before the time of the Union. Their 
Lordships can fiud nothing to support that contention in the 
language of s. 92, No. S, which, according to its natural mean- 

OXTARIO 
in§- slmPb' gives provincial legislatures the right to create a 
legal body for the management of municipal affair’s. Until 
confederation, the Legislature of each province as then consti- 
tuted could, if it chose, and did in some cases, entrust to a 
municipality the execution of powers which now belong exclu- 
sively to the Parliament of Canada. Since its date a provincial 
Legislature cannot delegate any powrer which it does not possess ; 
and the extent and nature of the functions which it can commit 
to a municipal body of its own creation must depend upon the 
legislative authority which it derives from the provisions of 
s. 92 other than No. 8. 

Their Lordships are likewise of opinion that s. 92, No. 9, 
does not give provincial legislatures any right to make laws for 
the abolition of the liquor traffic. It assigns to them “ shop, 
saloon, tavern, auctioneer and other licences, in order to the 
raising of a revenue for provincial, local or municipal purposes.” 
It was held by this Board in Hodge v. Beg. (1) to include the 
right to impose reasonable conditions upon the licencees which 
are in the nature of regulation ; but it cannot, with any show 
of reason, be construed as authorizing the abolition of the 
sources from which revenue is to be raised. 

The only enactments of s. 92 which appear to their Lordships 
to have any relation to the authority of provincial legislatures 
to make laws for the suppression of the liquor traffic are to be 
found in Nos. 13 and 16, which assign to their exclusive juris- 
diction, (1.) “ property and civil rights in the province,” and 
(2.) “ generally all matters of a merely local or private nature in 
the province.” A law which prohibits retail transactions and 
restricts the consumption of liquor within the ambit of the 
province, and does not affect transactions in liquor between 
persons in the province and persons in other provinces or in 
foreign countries, concerns property in the province which 
would be the subject-matter of the transactions if they were 
not prohibited, and also the civil rights of persons in the pro- 

(1) 9 App. Cas. 117. 

• V. 

- " "à ' ^ ‘?SS| 
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vince. It is not impossible that the vice of intemperance may 
prevail in particular localities within a province to such an 
extent as to constitute its cure by restricting or prohibiting the 
sale of liquor a matter of a merely local or private nature, and 
therefore falling prima facie vvithin No. 16. In that state of 
matters, it is conceded that the Parliament of Canada could not 
imperatively enact a prohibitory law adapted and confined to 
the requirements of localities within the province where pro- 
hibition was urgently needed. 

It is not necessary for the purposes of the present appeal to 
determine whether provincial legislation for the suppression of 
the liquor traffic, confined to matters which are provincial or 
local within the meaning of Nos. 13 and 16, is authorized by 
the one or by the other of these heads. It cannot, in their 
Lordships’ opinion, be logically held to fall within both of them. 
In s. 92, No. 16 appears to them to have the same office 
which the general enactment with respect to matters concern- 
ing the peace, order, and good government of Canada, so far as 
supplementary of the enumerated subjects, fulfils in s. 91. It 
assigns to the provincial legislature all matters in a provincial 
sense local or private which have been omitted from the pre- 
ceding enumeration, and, although its terms are wide enough 
to cover, they were obviously not meant to include, provincial 
legislation in relation to the classes of subjects already enu- 
merated. 

In the able and elaborate argument addressed to their Lord- 
ships on behalf of the respondents it was practically conceded 
that a provincial legislature must have power to deal with the 
restriction of the liquor traffic from a local and provincial point 
of view, unless it be held that the whole subject of restriction 
or abolition is exclusively committed to the Parliament of 
Canada as being within the regulation of trade and commerce. 
In that case the subject, in so far at least as it had been regu- 
lated by Canadian legislation, would, by virtue of the concluding 
enactment of s. 91, be excepted from the matters committed 
to provincial legislatures by s. 92. Upon the assumption that 
s. 91 (2) does not embrace the right to suppress a trade, Mr. 
Blake maintained that, whilst the restriction of the liauor traffic 

365 

j. c. 

1896 

ATTORNET- 

GEKERAL 

FOB OxTABIO 
». 

ATTOKNET- 

G EXEEAL 

FOB THE 

DOîTINIOX. 



1183 

HOUSE OF LORDS [1896] 

J. C. may be competently made matter of legislation in a provincial 
1396 as well as a Canadian aspect, yet the Parliament of Canada has, 

ATTORNEY- by enacting the Temperance Act of 188G, occupied the whole 

FOR ONTARIO Poss^e field of legislation in either aspect, so as completely to 
v- exclude legislation bv a province. That appears to their Lord- 

ATTOBSEY- . a . . 
GENERAL ships to be the real point of controversy raised by the question 

DOMINION, with which they are at present dealing ; and, before discussing 
the point, it may be expedient to consider the relation in which 
Dominion and provincial legislation stand to each other. 

It has been frequently recognised by this Board, and it may 
now be regarded as settled law, that according to the scheme 
of the British North America Act the enactments of the 
Parliament of Canada, in so far as these are within its com- 

'J petency, must override provincial legislation. But the Dominion 

Parliament has no authority conferred upon it by the Act to 
repeal directly any provincial statute, whether it does or does 
not come within the limits of jurisdiction prescribed by s. 92. 
The repeal of a provincial Act by the Parliament of Canada can 
only be effected by repugnancy between its provisions and the 
enactments of the Dominion ; and if the existence of such 
repugnancy should become matter of dispute, the controversy 
cannot be settled by the action either of the Dominion or of the 
provincial legislature, but must be submitted to the judicial 
tribunals of the country. In their Lordships’ opinion the 
express repeal of the old provincial Act of 1864 by the Canada 
Temperance Act of 18S6 was not within the authority of the 
Parliament of Canada. It is true that the Upper Canada Act 
of 1864 was continued in force within Ontario by s. 129 of the 
British North America Act, “ until repealed, abolished, or 
altered by the Parliament of Canada, or by the provincial legis- 
lature,” according to the authority of that Parliament, “ or of 
that legislature.” It appears to their Lordships that neither 
the Parliament of Canada nor the provincial legislatures have 
authority to repeal statutes which they could not directly enact? 
Their Lordships had occasion, in Dobie v. Temporalities 
Board (1), to consider the power of repeal competent to the 
legislature of a province. In that case the Legislature of 

(1) 7 App. Cas. 136. 
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Quebec bad repealed a statute continued in force after the J. C. 

Union by s. 120 which hnd this peculiarity, that its provisions 1S9G 

applied both to Quebec and to Ontario, and were incapable of ATTOBMY- 

being severed so as to make them applicable to one of these 
provinces only. Their Lordships held (1) that the powers con- 
ferred “ upon the provincial legislatures of Ontario and Quebec 
to repeal and alter the statutes of the old parliament of the pro- 
vince of Canada are made precisely oo-extensive with the powers 
of direct legislation with which these bodies are invested by 
the other clauses of the Act of 18G7 and that it was beyond 
the authority of the Legislature of Quebec to repeal statutory 
enactments which affected both Quebec and Ontario. The 
same principle ought, in the opinion of their Lordships, to be 
applied to the present case. The old Temperance Act of 1864 
was passed for Upper Canada, or, in other words, for the pro- 
vince of Ontario ; and its provisions, being confined to that 
province only, could not have been directly enacted by the Par- 
liament of Canada. In the present case the Parliament of 
Canada would have no power to pass a prohibitory law for the 
province of Ontario ; and could therefore have no authority to 
repeal in express tenus an Act which is limited in its operation 
to that province. In like manner, the express repeal, in the 
Canada Temperance Act of 1886, of liquor prohibitions adopted 
by a municipality in the province of Ontario under the sanction 
of provincial legislation, does not appear to their Lordships to 
be within the authority of the Dominion Parliament. 

The question must next be considered whether the provincial 
enactments of s. IS to any, and if so to what, extent come, 
into collision with the provisions of the Canadian Act of 1886. 
In so far as they do, provincial must yield to Dominion legisla- 
tion, and must remain in abeyance unless and until the Act of 
1886 is repealed by the parliament which passed it. 

The prohibitions of the Dominion Act have in some respects 
an effect which may extend beyond the limits of a province, 
and they are all of a very stringent character. They draw an 
arbitrary line, at eight gallons in the case of beer, and at ten 
gallons in the case of other intoxicating liquors, with the view 

Cl) 7 App. Cas. at p. 147. 
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of discriminating between wholesale and retail transactions. 
Below the limit, sales within a district which has adopted the 
Act are absolutely forbidden, except to the two nominees of the 
Lieutenant-Governor of the province, who are only allowed to 
dispose of their purchases in small quantities for medicinal 
and other specified purposes. In the case of sales above the 
limit the rule is different. The manufacturers of pure native 
wines, from grapes grown in Canada, have special favour shewn 
them. Manufacturers of other liquors within the district, as 
also merchants duly licensed, who canyon an exclusively whole- 
sale business, may sell for delivery anywhere beyond the district, 
unless such delivery- is to be made in an adjoining district where 
the Act is in force. If the adjoining district happened to be in 
a different province, it appears to their Lordships to be doubt- 
ful whether, even in the absence of Dominion legislation, a 
restriction of that kind could be enacted by a provincial 
legislature. 

On the other hand, the prohibitions which s. IS authorizes 
municipalities to impose within their respective limits do not 
appear to their Lordships to affect any transactions in liquor 
which have not their beginning and their end within the pro- 
vince of Ontario. The first branch of its prohibitory enact- 
ments strikes against sales of liquor by retail in any tavern, or 
other house or other place of public entertainment. The second 
extends to sales in shops and places other than houses of public 
entertainment ; but the context indicates that it is only meant 
to apply to retail transactions ; and that intention is made clear 
by the terms of the explanatory Act 54 Yict. c. 46, which fixes 
the line between wholesale and retail at one dozen of liquor in 
bottles, and five gallons if sold in other receptacles. The 
importer or manufacturer can sell any quantity above that 
limit ; and any retail trader may do the same, provided that he 
sells the liquor in the original packages in which it was received 
by him from the importer or manufacturer. 

It thus appears that, in their local application within the 
province of Ontario, there would be considerable difference 
between the two laws ; but it is obvious that their provisions 
could not be in force within the same district or province at 
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out: and the *r nie rûn». In tht- opinion of their Lordships the J.C. 
question of conflict between their provisions which arises in IS'JC 

this case does not depend upon their identity or non-identitv, ATTOKXEY- 

wlrieh is common to ltoth. Neither statute GENERAL 

FOR OXTAniO 
nut upc: 
is imperative, their prohibitions bein<r of no force or effect until r- 

^ ° . ATTORXET- 
they have been voluntarily adopted and applied by the vote of GENERAL 

a majority of the electors in a district or municipality. In DOMINION. 

Ihisscll v. Reg. (1) it was observed by this Board, with re- 
fcrcnce to the Canada Temperance Act of 1878, “ The Act as 
soon as it was passed became a law for the whole Dominion, 
and the enactments of the first part, relating to the machinery 
for bringing the second part into force, took effect and might 
he put in motion at. once and everywhere within it.” No fault 
can be found with the accuracy of that statement. Mutatis 
mutandis, it is equally true as a description of the provisions of 
s. 18. But in neither case can the statement mean more than 
this, that, on the passing of the Act, each district or munici- 
pality within the Dominion or the province, as the case might 
be, became vested with a right to adopt and enforce certain 
prohibitions if it thought fit to do so. But the prohibitions 
of these Acts, which constitute their object and their essence, 
cannot with the least degree of accuracy be said to be in force 
anywhere until they have been locally adopted. 

If the prohibitions of the Canada Temperance Act had been 
made imperative throughout the Dominion, their Lordships 
might have been constrained by previous authority to hold that 
the jurisdiction of the Legislature of Ontario to pass s. IS or 
any similar law had been superseded. Iu that case no pro- 
vincial prohibitions such as are sanctioned by s. IS could have 
been enforced by a municipality without coming into conflict 
with the paramount law of Canada. For the same reason, 
provincial prohibitions in force within a particular district will 
necessarily become inoperative whenever the prohibitory clauses 
of the Act of 1886 have been adopted by that district. But 
their Lordships can discover no adequate grounds for holding 
that there exists repugnancy between the two laws in dis- 
tricts of the province of Ontario where the prohibitions of the 

(1) 7 App. Cas. at p. 841. 
A. C. 1896. fl 2 p 
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.T. c. Canadian Act ave not and may never be in force. In a district 
189G which has by the votes of its electors rejected the second part 

ATTORNEY- of the Canadian Act, the option is abolished for three years from 
GENERAL date 0f poij • an(j ^ hardly admits of doubt that there 

FOR ONTARIO r J 

r. could be no repugnancy whilst the option given by the Canadian 
XTTORNEY- ' " 

GENERAL Act was suspended. The Parliament of Canada has not, either 

DOMINION expressly or by implication, enacted that so long as any dis- 
  trict delays or refuses to accept the prohibitions which it has 

authorized the provincial parliament is to be debarred from 
exercising the legislative authority given it by s. 92 for the 
suppression of the "drink traffic as a local evil. Any such legis- 
lation would be unexampled ; and it is a grave question whether 
it would be lawful. Even if the provisions of s. IS had been - 
imperative, they would not have taken away or impaired the 
right of any district in Outario to adopt, and thereby bring into 
force, the prohibitions of the Canadian Act. 

Their Lordships, for these reasons, give a general answer to 
the seventh question in the affirmative. They are of opinion 
that the Ontario Legislature had jurisdiction to enact s. IS, 
subject to this necessary- qualification, that its provisions are 
or wdll become inoperative in any district of the province which 
has already adopted, or may subsequently adopt, the second 
part of the Canada Temperance Act of 188(1. 

Their Lordships will now answer briefly, in their order, the 
other questions submitted by the Governor-General of Canada. 
So far as they can ascertain from the record, these differ from 
the question which has already been answered in this respect, 
that they relate to matters which may possibly become litigious 
in the future, but have not as yet given rise to any real and 
present controversy. Their Lordships must further observe 
that these questions, being in their nature academic rather than 
judicial, are better fitted for the consideration of the officers of 
the Crown than of a court of law. The replies to be given to 
them will necessarily depend upon the circumstances in which 
they mayr arise for decision ; and these circumstances are in this 
case left to speculation. It must, therefore, be understood that 
the answers which follow are not meant to have, and cannot 
have, the weight of a judicial determination, except in so far as 
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their Lordships may h:ive occasion 
which they have already expressed 

to refer to the opinions 
m discussing the seventh 

■question. 
Answers to questions 1 aDd 2.—Their Lordships think it 

sufficient to refer to the opinions expressed h}r them in disposing 
of the seventh question. 

.Answer to question 3.—In the absence of conflicting legisla- 
tion by the Parliament of Canada, their Lordships are of opinion 
that the provincial legislatures would have jurisdiction to that 
effect if it were shewn that the manufacture was canted on 
under such circumstances and conditions as to make its prohi- 
bition a merely local matter in the province. 

Answer to question 4.—Their Lordships answer this question 
in the negative. It appears to them that the exercise by the 
provincial legislature of such jurisdiction in the wide and 
general terms in which it is expressed would probably trench 
upon the exclusive authority of the Dominion Parliament. 

Answers to questions 5 and G.—Their Lordships consider it 
unnecessary to give a categorical reply to either of these ques- 
tions. Their opinion upon the points which the questions 
involve has been sufficiently explained in their answer to the 
seventh question. 

Their Lordships will humbly advise Her Majesty to discharge 
the order of the Supreme Court of Canada dated January 15, 
1895 ; and to substitute therefor the several answers to the 
seven questions submitted by the Governor-General of Canada 
which have been already indicated. There will he no costs of 
this appeal. 
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ATTORNEY-GENERAL OF ONTARIO et al. v. CANADA 
TEMPERANCE FEDERATION et al. 

■Judicial Committee of the Privy Council, Viscount Simon, Lords 
Thankerton, Roche, Greene and Goddard. January 21, .1946. 

Constitutional Law II—Validity of Canada Temperance Act— 

The Canada Temperance Act, R.S.C. 1927, c. 196, Parts I, II & 
III, is valid Dominion legislation “for the peace, order and good 
government of Canada”. In all material purposes it is identical 
with the statute held to be valid in Russell v. The Queen (1882), 
7 App. Cas. 829 (a decision firmly embedded in Canadian constitu- 
tional law from which it is now impossible to depart), and as a 
replacement of that statute by way of consolidation with various 
amending Acts, it is equally valid. 

Cases Judicially Noted: Russell v. The Queen, 7 App. Cas. 829, 
loild; A.-G. Ont. v. A.-G. Dorn., [1896] A.C. 348; Toronto Elec. Com’rs 
v. Snider. [1925], 2 D.L.R. 5, A.C. 396, 1 W.W.R. 785, refd to. 

Constitutional Law II—Laws for peace, order and good government 
of Canada—Not dependent on emergency—Aspect doctrine— 
Legislation for prevention as well as for cure— 

Dominion legislation depends for its validity on its aspect, and 
not on the existence of any emergency, although an emergency 
may be the occasion for its enactment. If it is such that it goes 
beyond local or provincial concern or interests and must from its 
inherent nature be the concern of the Dominion as a whole, then 
it will be competent as legislation “for the peace, order and good 
government of Canada”. Legislation under this power compe- 
tently enacted by way of cure for a particular state of affairs would 
be equally valid as a measure of prevention concerning the same 
state of affairs. 

Cases Judicially Noted: Toronto Elec. Com'rs v. Snider, [1925], 
2 D.L.R. 5, A.C. 396, 1 W.W.R. 785, consd and expld; Re Aerial 
Navigation, A.-G. Can. v. A.-G. Ont., [1932], 1 D.L.R. 58, A.C. 54, 39 
C.R.C. 10S, [1931] 3 W.W.R. 625; Re Regulation d Control of Radio 
Communication, A.-G. Que. v. A.-G. Can., [1932], 2 D.L.R. 81, A.C. 304, 
1 W.W.R. 563, 39 C.R.C. 49, refd to. 

Courts IV—Privy Council not bound by own decisions—Position in 
constitutional matters— 

The Judicial Committee of the Privy Council is not absolutely 
bound, as is the House of Lords, by its previous decisions, although 
on constitutional questions, such as arise in Canada, it will seldom 
depart from a previous decision presumably acted upon both by 
governments and by subjects. 

Statutes Considered: Canada Temperance Act, R.S.C. 1927, c. 196, 
Parts I, II, III. 

EDITORIAL NOTE: The importance of this decision is not in its 
re-affirmation of the validity of the Canada Temperance Act, but in 

Imp. 

P.C. 
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its rehabilitation of Russell v. The Queen, 7 App. Cas. S29 through 
rejection of the explanation of that case offered in Toronto Electric 
Com’rs v. Snider, [1925], 2 D.L.R. 5. A.C. 396. Something new is 
added in constitutional decisions of the Judicial Committee by Vis- 
count Simon’s mention, qualified though it is, of the freedom of that 
body to depart from its previous decisions. 

APPEAL from a decision of the Ontario Court of Appeal, 
[1939] 4 D.L.R. 14, upholding, (Henderson J.A. dissenting) the 
validity of the Canada Temperance Act on a reference to it by 
the Lieutenant-Governor of Ontario in Council. Affirmed. 

Sir Cyril Radcliffe, K.C. and C. R. Mar/one, K.C., for A.-G. 
Ont.; Wilfrid. Barton, K.C. and Bethune L. Smith, K.C. for The 
Moderation League of Ontario; Aimé Geoffrion, K.C., for A.-G. 
Can.; A. T. Whitehead, for Canada Temperance Federation, 
Ontario Temperance Federation, The Temperance Federations 
of the Counties, Perth, Peel, Huron and Manitoulin Island, The 
United Church of Canada, Social Service Council of the Church 
of England and the A.-G. Can.; C. R. Magone, K.C., for A.-G. 
Alta, and A.-G. N.B. interveners. 

The judgment of their Lordships was delivered by 
VISCOUNT SIMON:—On June 1, 1939, the Lieutenant-Governor 

of Ontario in Council referred to the Supreme Court of Ontario 
under the provisions of the Constitutional Questions Act, R.S.O. 
1937, c. 130, the following question : 

“Are Parts I, II and III of the Canada Temperance Act, 
R.S.C. 1927, c. 196, constitutionally valid in whole or in part, 
and if in part, in what respect?” 

On September 26, 1939, the Supreme Court by a majority 
(Riddell, Fisher, McTague and Gillanders JJ.A.) answered the 
question as follows [[1939], 4 D.L.R. 14, O.R. 570, 72 Can. C.C. 
145] : 

“This Court is of opinion (Mr. Justice Henderson dissenting) 
that Parts I, II and III of the Canada Temperance Act, R.S.C. 
1927, c. 196, are within the legislative competence of the Parlia- 
ment of Canada.” 

Against this judgment the Attorney-General for Ontario and 
the Moderation League of Ontario have appealed to the Judicial 
Committee and their appeal has been supported by the Attor- 
neys-General of Alberta and New Brunswick who were admitted 
as interveners and were represented on the hearing. The ap- 
peal was opposed by counsel appearing for the Attorney-General 
of Canada and for several Temperance Federations. 

The object of the appeal is to challenge the decision of this 
Board in the case of Russell v. The Queen (1882), 7 App. Cas. 
829, or at any rate to deny its applicability to the Act now in 
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question. The majority of the Supreme Court held that that 
decision governed the present case and obliged it to answer the 
question referred to it in the affirmative. The statute which was 
declared to be within the legislative competence of the Dominion 
Parliament in Russell’s case was the Canada Temperance Act, 
1S7S (Can.), c. 16. That Act has been amended from time to 
time by the Dominion Parliament and has been revised and re- 
enacted in a consolidated form on more than one occasion under 
the provisions of the Acts relating to the revision of Statutes of 
Canada. The last revision took place in 1924 under the pro- 
visions of the Dominion Act, 1924 (14 & 15 Geo. V., c. 65) and 
now appears on the statute roll as the Canada Temperance Act, 
R.S.C. 1927, c. 196. The material provisions of the Act of 1927 
are admittedly identical with those of the Act of 1878. 

The object of the Act of 1878 was to authorize the adoption 
of a system of local option in regard to the sale of intoxicating 
liquor in counties and cities throughout the Dominion. By Part 
I elaborate provisions are made for bringing the Act into force 
within the area of any county or city. Following on a petition 
to the Governor-General in Council supported by a certain pro- 
portion of the electors in the area, a poll is to be taken, and 
if a majority supports the petition an Order in Council is passed 
bringing the Act into effect in that area for a minimum of three 
years. Amendments have from time to time been passed dealing 
with portions of the Dominion which were not divided into coun- 
ties and substituting electoral districts as the area in such cases, 
but it is unnecessary to set these out in detail. Part IX pro- 
hibits the sale of liquors in the areas in which the Act is brought 
into force, and Part III provides for prosecution and penalties, 
which in some cases are severe, for breaches of the Act. 

The Act having been pased in 1878, its constitutional validity 
was challenged in 1882 in Russell’s case (supra), which arose 
out of a conviction of the appellant Russell for unlawfully selling 
intoxicating liquor contrary to the provisions of Part II of the 
Act. It was argued in that case that the Act was idtra vires of 
thq Dominion Parliament on the ground that the matter was 
one which fell within s. 92 of the B.N.A. Act and was therefore 
within the exclusive jurisdiction of the provincial Legislatures. 
The Board, however, held that the Act did not deal with any 
of the matters exclusively reserved to the Provinces and upheld 
the validity of the statute on the ground that it related to the 
peace, order and good government of Canada. This decision 
lias stood unreversed for 63 years. More than that, it has re- 
ceived the express approval of the Board in subsequent cases. 
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A notable instance is to be found in A.-G. Ont. v. A.-G. Bom., 
[1896] A.C. 348. In that case Lord Watson, in delivering the 
judgment of the Board said at p. 362: “The judgment of this 
Board in Russell v. Reg. has relieved their Lordships from the 
difficult duty of considering whether the Canada Temperance 
Act of 1886 relates to the peace, order and good government of 
Canada, in such sense as to bring its provisions within the com- 
petency of the Canadian Parliament. ’ ’ After pointing out that 
the provisions of the Act of 1878 were in all material respects 
the same as those embodied in the Act of 1886, which was the 
statute the Board had then to consider, he continued, “The 
reasons which were assigned for sustaining the validity of the 
earlier, are, in their Lordships’ opinion, equally applicable to 
the later Act. It therefore appears to them that the decision 
in Russell v. Reg. must be accepted as an authority to the extent 
to which it goes, namely, that the restrictive provisions of the 
Act of 1886, when they have been duly brought into operation 
in any provincial area within the Dominion, must receive effect 
as valid enactments relating to the peace, order, and good gov- 
ernment of Canada”. In 1883, in the earlier case of Hodge v. 
The Queen, 9 App. Cas. 117, the Judicial Committee had referred 
to Russell’s case without any indication of disapproval, nor is 
any to be found in the judgment of Lord Macnaghten in A.-G. 
Man. v. Manitoba Licence Holders' Ass’n, [1902] A.C. 73, where 
the decisions of 1882 and 1896 were contrasted. In many subse- 
quent cases the case has been cited in judgments of the Board; 
it will be enough to mention A.-G. Can. v. A.-G. Alta. (The 
Insurance Case) 26 D.L.R. 288, 25 Que. K.B. 187, [1916] 1 A.C. 
588, the Board of Commerce Case [A.-G. Can. v. A.-G. Alfa.], 
60 D.L.R. 513, [1922] 1 A.C. 191 and King-Emperor v. Benoari 
Lai Sarma, [1945] A.C. 14. It was also quoted as an authority 
by Lord Atkin in his speech in the House of Lords in Gallagher 
v. Lynn, [1937] A.C. 863, a case relating to the legislative 
powers of the Parliament of Northern Ireland. 

But in 1925 Russell’s case was commented upon in a judg- 
ment of the Judicial Committee delivered by Lord Haldane in 
Toronto Electric Com’rs v. Snider, [1925], 2 D.L.R. 5, A.C. 396, 
and it is upon this comment that the present appellants largely 
rely in support of their contention that it was wrongly decided. 
After contrasting that case with other decisions of the Board 
already mentioned above, Lord Haldane said at p. 15 D.L.R., 
p. 412 A.C.: “It appears to their Lordships that it is not now 
open to them to treat Russell v. The Queen as having established 
the general principle that the mere fact that Dominion legisla- 
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tion is for the general advantage of Canada or is such that it 
will meet a mere want which is felt throughout the Dominion, 
renders it competent if it cannot be brought within the heads 
enumerated specifically in s. 91. . . . No doubt there may be 
cases arising out of some extraordinary peril to the national 
life of Canada, as a whole, such as the cases arising out of a 
war, where legislation is required of an order that passes beyond 
the heads of exclusive provincial competency.” And later (pp. 
15-16 D.L.R., p. 412 A.C.) he said: “Their Lordships think that 
the decision in Russell v. The Queen can only be supported to- 
day, not on the footing of having laid down an interpretation, 
such as has sometimes been invoked, of the general words at 
the beginning of s. 91, but on the assumption of the Board, ap- 
parently made at the time of deciding the case of Russell v. The 
Queen, that the evil of intemperance at that time amounted in 
Canada to one so great and so general that at least for the 
period it was a menace to the national life of Canada so serious 
and pressing that the National Parliament was called on to in- 
tervene to protect the nation from disaster. An epidemic of 
pestilence might conceivably have been regarded as analogous. ’ ’ 

The first observation which their Lordships would make on 
this explanation of Russell’s case is that the B.N.A. Act no- 
where gives power to the Dominion Parliament to legislate 
in matters which are properly to be regarded as exclusively 
within the competence of the Provincial Legislatures, merely 
because of the existence of an emergency. Secondly, they can 
find nothing in the judgment of the Board in 1882 which sug- 
gests that it proceeded on the ground of emergency; there was 
certainly no evidence before that Board that one existed. The 
Act of 1878 was a permanent, not a temporary, Act and no 
objection was raised to it on that account. In their Lordships’ 
opinion, the true test must be found in the real subject-matter 
of the legislation : if it is such that it goes beyond local or pro- 
vincial concern or interests and must from its inherent nature 
be the concern of the Dominion as a whole (as for example in 
the Aeronautics Case [Re Aerial Navigation, A.-G. Can. v. 
A.-G. Ont.], [1932], 1 D.L.R. 58, A.C. 54, 39 C.R.C. 108 and the 
Radio Case [Ré Regulation & Control of Radio Communication, 
A.-G. Que. v. A.-G. Can.], [1932], 2 D.L.R, 81, A.C. 304, 39 
C.R.C. 49 then it will fall within the competence of the Dominion 
Parliament as a matter affecting the peace, order and good 
government of Canada, though it may in another aspect touch 
upon matters specially reserved to the Provincial Legislatures. 
War and pestilence, no doubt, are instances; so too may be the 
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drink or drug traffic, or the carrying of arms. In RusseU v. 
The Queen Sir Montague Smith gave as an instance of valid 
Dominion legislation a law which prohibited or restricted the 
sale or exposure of cattle having a contagious disease. Nor is 
the validity of the legislation, when due to its inherent nature, 
affected because there may still be room for enactments by a 
Provincial Legislature dealing with an aspect of the same sub- 
ject in so far as it specially affects that Province. 

It is to be noticed that the Board in Snider’s case nowhere 
said that Russell v. The Queen was wrongly decided. What it 
did was to put forward an explanation of what it considered 
was the ground of the decision, but in their Lordships’ opinion 
the explanation is too narrowly expressed. True it is that an 
emergency may be the occasion which calls for the legislation, 
but it is the nature of the legislation itself, and not the existence 
of emergency, that must determine whether it is valid or not. 

The appellants’ first contention is that Russell’s case was 
wrongly decided and ought to be overruled. Their Lordships 
do not doubt that in tendering humble advice to His Majesty 
they are not absolutely bound by previous decisions of the 
Board, as is the House of Lords by its own judgments. In ec- 
clesiastical appeals, for instance, on more than' one occasion, the 
Board has tendered advice contraiy to that given in a previous 
case, which further historical research has shown to have been 
wrong. But on constitutional questions it must be seldom in- 
deed that the Board would depart from a previous decision 
which it may be assumed will have been acted upon both by gov- 
ernments and subjects. In the present case the decision now- 
sought to be overruled has stood for over 60 years; the Act 
•has been put into operation for varying periods in many places 
in the Dominion; under its provisions businesses must have been 
closed, fines and imprisonments for breaches of the Act have 
been imposed and suffered. Time and again the occasion has 
arisen when the Board could have overruled the decision had 
it thought it wrong. Accordingly, in the opinion of their Lord- 
ships, the decision must be regarded as firmly embedded in the 
constitutional law of Canada and it is impossible now to depart 
from it. Their Lordships have no intention, in deciding the 
present appeal, of embarking on a fresh disquisition as to re- 
lations between ss. 91 and 92 of the B.X.A. Act, which have been 
expounded in so many reported cases; so far as the Canada Tem- 
perance Act, 1878, is concerned the question must be considered 
as settled once and for all. 

The second contention of the appellants was that in 1927, 
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when the statute now in force was enacted, there were no cir- ImP- 
•• umstances which enabled the Parliament of the Dominion to Pc 

legislate anew. The Act of 1927 is one promulgated under the   
provisions of the Act of 1924 for the revision of thei Statutes A_G-°XT- j 
of Canada. Its full title is “An Act respecting the traffic in Csx XF.M- ! 
Intoxicating Liquors” and its short title is the “Canada Temp- PEBAISCE 

• ranee Act”, R.S.C. 1906, c. 152. As has already been said, it FEnERATIoy‘ j 
is, in all respects material for this appeal, identical in its terms viscount j 
with the Act of 1878, and also with the Act of 1886 [R.S.C. 
1SS6, c. 106J which itself was a revised edition of 1878 and was 
the Act in force in 1S96 when the case of A.-G. Ont. v. A.-G. 
Pom. (supra) was heard. It was not contended that if the Act 
•if 1878 was valid when it was enacted it would have become in- 
valid later on by a change of circumstances, but it was submitted 
that as that Act and the Act of 1886 have been repealed, the 
Act of 1927 was new legislation and consequently circumstances | 
must exist in 1927 to support the new Act. Then it was said j 
(and this apparently was the opinion of Henderson J.A. who 
dissented from the other members of the Supreme Court of On- 
tario), that no circumstances could exist in 1927 to support the 
Act, in view of the legislation that had been passed in the Prov- 
inces, including Ontario, for the regulation of the liquor traffic. 
Their Lordships do not find it necessary to consider the true 
effect either of s. 5 or s. 8 of the Act of 1924 for the revision of 
the Statutes of Canada, for they cannot agree that if the Act 
of 1878 was constitutionally within the powers of the Dominion 
Parliament it could be successfully contended that the Act of 
1927 which replaced it was ultra vires. The same ground is not 
covered by provincial legislation setting up a licensing system 
and making the sale of liquor a government monopoly. More- 
over, if the subject-matter of the legislation is such that it comes 
vithin the province of the Dominion Parliament that Legislature 

must, as it seems to their Lordships, have power to re-enact 
provisions with the object of preventing a recurrence of a state 
of affairs which was deemed to necessitate the earlier statute. 
To legislate for prevention appears to be on the same basis as 
legislation for cure. A pestilence has been given as an example 
of a subject so affecting, or which might so affect, the whole 
Dominion, that it would justify legislation by the Parliament 
of Canada as a matter concerning the order and good govern- 
ment of the Dominion. It would seem to follow that if the Par- 
liament could legislate when there was an actual epidemic it 
could do so to prevent one occurring and also to prevent it 
Happening again. Once it has been decided that the Act of | 
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1878 was constitutionally valid, it follows that an Act which 
replaces it and consolidates therewith the various amending Acts 
that have from time to time been enacted must be equally valid. 
It is to be noted that in 1896 Lord Watson’s judgment appears 
to take it for granted that the position was in no way affected 
by the fact that the Act of 1878 had been repealed and replaced 
by the Act of 1886. 

Accordingly their Lordships are not prepared to hold either 
that Russell v. The Queen was wrongly decided or that it has 
ceased to be a binding authority by reason that the 1878 Act 
has been re-enacted in 1927. It is by repeal by the Dominion 
Legislature, and not by appeal to the Judicial Committee, that 
the enactment might cease to be effective. Their Lordships will 
humbly advise His Majesty that this appeal should be dismissed. 
There should be no costs awarded in respect of the appeal. 

Appeal dismissed. 

1 

Que ATTORNEY-GENERAL OF QUEBEC v. STEINBERG’S 
  WHOLESALE GROCETERIAS LTD. 

Quebec Superior Court, Tyndale J. August 27,1915. 

Taxes VI—Administrative Law—Tax on profits after deduction of 
"actual expenses”—Disallowance of bonus deduction—Discre- 
tion of taxing authority—Illegal exercise of discretion—Cor- 
poration Tax Act (Que.)— 

The Corporation Tax Act, R.S.Q. 1925, c. 26, as amended, pro- 
vided by s. 5a for a tax on the profits of corporations after deduc- 
tion of “only actual expenses" and cl.d provided that “the Pro- 
vincial Treasurer may disallow as a deduction from profits the 
whole or any part of any salary, bonus, commission or directors’ 
fees which he may consider tn his opinion in excess of what is 
reasonable for the services performed”. A corporation liable to 
tax submitted a return showing as a deductible expense a "bonus” 
of $100,000 paid by way of salary adjustments. This was disal- 
lowed by the provincial authorities on the basis of a regulation 
as to bonuses and without making any enquiries or having be- 
fore them any information on which to base an opinion whether 
the amount was reasonable for the services for which it was given. 
Held, no real discretion had been exercised by the taxing authori- 
ties and the disallowance was illegal. 

ACTION on behalf of the Provincial Treasurer to recover profits 
tax under the Corporation Tax Act, R.S.Q. 1925, c. 26, in re- 
spect of a certain sum disallowed as a deductible expense. 

Messrs. Fauteux, Bissonnet & Fauteux, for plaintiff. 
Messrs. Robinson & Shapiro, for defendant. 
TYNDALE J. :—This action is based upon that part of the 

Corporation Tax Act in force in 1938 (i.e., R.S.Q. 1925, c. 26 

i 
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Ontario Supreme Court. Stortini. Co. Ct. J. (L.J.S.C.) May 27.1977. 

Constitutional law — Validity of legislation — Indians — Partition Act, R.S.O. 
1970. c. 338, applicable to land held by Indians as joint tenants — Act not ultra 
vires provincial Legislature — Provisions of Act not contrary to ss. 88 and 89 of 
Indian Act, R.S.C. 1970, c. 1-6. 

[R. v. Wesley (1976), 9 O.R. (2d) 524, 62 D.L.R. (3d) 305, 25 C.C.C. (2d) 309; Carp, of 
Surrey et al. v. Peace Arch Enterprises Ltd. & Surfsidc Recreations Ltd. (1970), 74 
W.W.R. 380, distd; Grand Trunk R. Co. of Canada v. A.-G. Can., [1907] A.C. 65; Re 
Caledonia Milling Co. r. Johns (1918), 42 O.L.R. 338; Campbell r. Sandy, [1956] 
O.W.N. 441. 4 D.L.R. (2d) 754: Sanderson r. Heap (1909), 19 Man. R. 122; Re Nelson 
et al. and Children's Aid Society of Eastern Manitoba (1974), 46 D.L.R. (3d) 633, 18 
R.F.L. 290, [1974] 5 W.W.R. 449 [affd 56 D.L.R. (3d) 567, 21 R.F.L. 222, [1975] 5 
W.W.R. 45]; R. v. Cardinal (1971), 22 D.L.R. (3d) 716, 5 C.C.C. (2d) 193, [1972] 1 
W.W.R. 536 [affd [1974] S.C.R. 695, 40 D.L.R. (3d) 553, 13 C.C.C. (2d) 1, [1973] 6 ‘ 
W.W.R. 205], refd to] 

APPLICATION by a joint tenant for an order of partition and sale 
under the Partition Act, R.S.O. 1970, c. 338. 

J. deP. Wright, for applicant. 
C. T. Murphy, Q.C., for respondent. 

STORTINI, CO. CT. J.:—The applicant ex-wife as a joint tenant 
seeks an order for partition or sale under the Partition Act, R.S.O. 
1970, c. 338, of land situated on an Indian reserve in Ontario. The 
respondent ex-husband is still in possession. 

The respondent raises a preliminary objection on constitutional 
grounds that the provincial Partition Act does not apply to Indians 
and Indian lands as these are within the exclusive jurisdiction of 
federal legislation under the British North America Act, 1867, s. 
91(24), which reads as follows: 

91. It shall be lawful for the Queen, by and with the advice and consent of 
the Senate and House of Commons, to make Laws for the Peace, Order, and 
good Government of Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the Legislatures of the 
Provinces; and for greater Certainty, but not so as to restrict the Generality of 
the foregoing Terms of this Section, it is hereby declared that (notwithstand- 
ing anything in this Act) the exclusive Legislative Authority of the Parliament 
of Canada extends to all Matters coming within the Classes of Subjects next 
herein-after enumerated, that is to say,— 

(24) Indians, and Lands reserved for the Indians. 

Sections 24 and 25 of the Indian Act, R.S.C. 1970, c. 1-6, restrict 
the right of transfer of Indian lands. In particular, s. 24 reads as 
follows: 

24. An Indian who is lawfully in possession of lands in a reserve may trans- 
fer to the band or to another member of the band the right to possession of the 
land, but no transfer or agreement for the transfer of the right to possession of 
lands in a reserve is effective until it is approved by the Minister. 
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Section 29 removes reserve lands from seizure under legal pro- 
cess. 

Sections 42 to 50 deal with descent of property of Indians. 
Sections 88 and 89 of the Indian Act deal with legal rights, as 

follows: 
88. Subject to the terms of any treaty and any other Act of the Parliament 

of Canada, all laws of general application from time to time in force in any 
province are applicable to and in respect of Indians in the province, except to 
the extent that such laws are inconsistent with this Act or any order, rule, reg- 
ulation or by-law made thereunder, and except to the extent that such laws 
make provision for any matter for which provision is made by or under this 
Act. 

89(1) Subject to this Act, the real and personal property of an Indian or a 
band situated on a reserve is not subject to charge, pledge, mortgage attach- 
ment, levy, seizure, distress or execution in favour or at the instance of any 
person other than an Indian. 

By s. 92(13), property and civil rights in the Province are subjects 
concerning which the Province has exclusive jurisdiction. The 
Partition Act of Ontario would fall under this heading. The 
Partition Act cannot be said to be legislation concerning Indians. 
It relates to the property and civil rights of those who share owner- 
ship of property. 

Section 2 of the Partition Act of Ontario reads as follows: 
2. All joint tenants, tenants in common, and coparceners, all doweresses, and 

parties entitled to dower, tenants by the curtesy, mortgagees or other creditors 
having liens on, and all parties interested in, to or out of, any land in Ontario, 
may be compelled to make or suffer partition or sale of the land, or any part 
thereof, whether the estate is legal and equitable or equitable only. 

Prior to the enactment of s. 88, it was held that Indians are sub- 
ject to all provincial laws which the Province has power to enact: 
see R. ex rel. Gibb v. White (1870), 5 P.R. Ont. 315, and R. v. Hill 
(1907), 15 O.L.R. 406. 

In my view, the basic constitutional principles applicable in this 
case were enunciated by Lord Dunedin in Grand Trunk R. Co. of 
Canada v. A.-G. Can., [1907] A.C. 65 (Privy Council). At p. 68, he 
says: 

But a comparison of two cases decided in the year 1894—viz., 
Attorney-General of Ontario v. Attorney-General of Canada ([1894] A.C. 189), 
and Tennant v. Union Bank of Canada ([1894] A.C. 31), seems to establish 
these two propositions: First, that there can be a domain in which provincial 
and Dominion legislation may overlap, in which case neither legislation will be 
ultra vires, if the field is clear; and, secondly, that if the field is not clear, and in 
such a domain the two legislations meet, then the Dominion legislation must 
prevail. 

In Re Caledonia Milling Co. v. Johns (1918), 42 O.L.R. 338, 
Middleton, J., held that the provisions of the Division, Courts Act 
relating to the imprisonment of debtors did not apply to Indians as 
the Indian Act prevented the judgment creditor from taking the 
assets of the Indian in execution, directly or indirectly. 
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That case was decided prior to s. 87 (now s. 88) which was en- 
acted by 1951 (Can.), c. 29. In a subsequent case, Campbell v. 
Sandy, [1956] O.W.N. 441, 4 D.L.R. (2d) 754, Kinnear, Co. Ct. J., 
held that s. 87 makes Indians subject to any provincial laws of gen- 
eral application except in so far as they are inconsistent with Do- 
minion enactment or regulation. She concluded, therefore, that In- 
dians arc now subject to the Division Courts Act save only in 
respect to the exceptions noted in now s. 89. 

In Sanderson v. Heap (1909), 19 Man. R. 122, Mathers, J., held 
that the Estoppel Act, R.S.M. 1902, c. 56, applies to conveyances 
made by Indians. The land in question was not reserve land and the 
Court held that the Indian Act did not impose any restriction on an 
Indian’s right of selling individual (non-reserve) property. At p. 
125, the learned Judge says: 

Unlike the Indians of the United States, whc are aliens, the Indians of Can- 
ada are British subjects and entitled to all the rights and privileges of subjects, 
except in so far as these rights are restricted by statute. 

At p. 127 the Court dealt with the constitutional problem, as fol- 
lows: 

It is said the Estoppel Act, being an enactment of the Provincial Legislature, 
does not, therefore, apply to the petitioner or his deed. By section 92, s-s. 13, 
property and civil rights in the Province are subjects concerning which the 
Province has exclusive jurisdiction. The law of estoppel would fall under this 
heading. The Estoppel Act cannot be said to be legislation concerning Indians. 
It relates to the property and civil rights of those who execute deeds contain- 
ing certain covenants. That Indians are subject to all Provincial laws which the 
Province has power to enact is well established by such cases as Regina ex. rel. 
Gibb v. White, and Rex v. Hill, supra. 

It appears to me that the Sanderson case presents an example of 
federal and provincial legislation existing side by side without 
conflict, with equal effect and influence within their respective ju- 
risdictions. 

In Re Nelson et al. and Children’s Aid Society of Eastern 
Manitoba (1974), 46 D.L.R. (3d) 633, 18 R.F.L. 290, [1974] 5 W.W.R. 
449 [affirmed 56 D.L.R. (3d) 567, 21 R.F.L. 222, [1975] 5 W.W.R. 45], 
Dewar, C.J.Q.B., held that the Child Welfare Act of Manitoba ap- 
plies to Indians by virtue of s. 88 of the Indian Act which makes 
applicable to Indians all laws of general application within a Prov- 
ince except where those laws are inconsistent with the Indian Act 
or make provision in matters already dealt with under the Indian 
Act. The Chief Justice found no inconsistency between the Indian 
Act and the provincial statute, and that the latter did not termi- 
nate or destroy any rights or status that an Indian child may have 
under the Itidian Act. 

In R. v. Wesley (1976), 9 O.R. (2d) 524, 62 D.L.R. (3d) 305, 25 
C.C.C. (2d) 309, Vannini, D.C.J., held that s. 88 of the Indian Act is 
subject to treaties which preserved an Indian’s right to hunt on 
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unoccupied Crown land within the territory covered by the treaty. 
Accordingly, s. 88 will prevent prosecution of a treaty Indian for 
violation of provincial game legislation when he is hunting on 
unoccupied Crown land covered by an applicable treaty. The 
Wesley case confirms that in cases of direct conflict, s. 88 of the 
Indian Act overrides provincial legislation. However, in the case of 
R. v. Cardinal (1971), 22 D.L.R. (3d) 716, 5 C.C.C. (2d) 193, [1972] 1 
W.W.R. 536 [affirmed [1974] S.C.R. 695, 40 D.L.R. (3d) 553, 13 
C.C.C. (2d) 1], the Alberta Court of Appeal held that s. 37 of the Al- 
berta Wildlife Act applies to an Indian and is intra vires since it is 
not inconsistent with any provisions of the Indian Act. Therefore, 
an Indian charged with trafficking in big game was subject to the 
provincial Act as it did not involve hunting for food by an Indian. 

In Carp, of Surrey et al. v. Peace Arch Enterprises Ltd. & Surf- 
side Recreations Ltd. (1970), 74 W.W.R. 380, the British Columbia 
Court of Appeal held that Indian reserve lands are not subject to 
the municipal by-laws providing for zoning, and specifications for 
buildings, water services and sewage disposal, and requirements 
under the British Columbia Health Act and Regulations passed 
thereunder. At p. 383, MacLean, J.A., states: 

In my view the zoning regulations passed by the municipality, and the regu- 
lations passed under the Health Act, are directed to the use of the land. It fol- 
lows, I think, that if these lands are “lands reserved for the Indians" within 
the meaning of that expression as found in sec. 91 (24) of the BJf.A. Act. 1867, 
that provincial or municipal legislation purporting to regulate the use of these 
“lands reserved for the Indians” is an unwarranted invasion of the exclusive 
legislative jurisdiction of Parliament to legislate with respect to “lands re- 
served for the Indians”. 

In the Surrey Corp. case, the Court found a direct conflict be- 
tween the federal and provincial legislation with regard to the use 
of Indian lands. It was held that the provincial and municipal legis- 
lation which lay down rules concerning the use of the land were 
not “laws of general application” and, therefore, inapplicable. 

The preliminary issue in this matter can be stated in the form of 
the following questions: 

Is the Partition Act a law of general application? If so, is it in- 
consistent with the Indian Act or any Order, Rule, Regulation or 
by-law made thereunder? If not so inconsistent, does the Partition 
Act make provision for any matter for which provision is made by 
or under the Indian Actl 

I would answer the first issue question affirmatively. The 
Partition Act involves property and civil rights and is within the 
provincial jurisdiction. It cannot be said to be legislation concern- 
ing Indians. It does not terminate or destroy any rights or status 
that an Indian may have under the Indian Act. It does not deal 
with the use of Indian lands. It gives all co-owners, Indian and non- 
Indian, the same rights and privileges. 
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I would answer the second issue question negatively. While ss. 24 
and 25 of the Indian Act restrict the right of transfer of possession 
of Indian lands, and s. S9(l) limits alienation of said lands, there is 
no provision made by or under the Indian Act which prevents par- 
tition or sale. In my view, s. 88 of the Act avoids the problem of 
“negative occupation of the field” which was dealt with by the 
Privy Council in Union Colliery Co. of British Columbia Ltd. et al. 
v. Bryden, [1899] A.C. 580. 

In that case Lord Watson stated, at p. 588, that: 

The abstinence of the Dominion Parliament from legislating to the full limit of 
its powers, could not have the effect of transferring to any provincial legisla- 
ture the legislative power which had been assigned to the Dominion by s. 91 of 
the Act of 1867. 

It may be contended that Parliament’s silence in legislating with 
respect to partition or sale of reserve lands cannot be said to be 
“negative occupation” of the field in view of s. 88 of the Indian Act 
which expressly accommodates laws of general application in the 
Province. 

The third issue question is answered the same way as was the 
second. 

I find, therefore, that the Partition Act of Ontario is applicable 
to all land within the Province, including lands reserved for In- 
dians, and that the remedies contained therein are available to In- 
dian and non-Indian co-owners of reserved and non-reserved lands, 
as the case may be. 

The federal Indian Act and the provincial Partition Act are each 
valid within their respective fields, namely, Indians and Indian 
lands, and property and civil rights. I find no conflict between these 
enactments per se. It is only when an Indian attempts to transfer 
possession of reserve lands under the Partition Act that the re- 
strictions set out in the Indian Act become operative. I refer, of 
course, to the limited group of transferees available to an Indian 
dealing with reserve lands. By virtue of s. 24 of the Indian Act he 
may transfer only to the band or to another member of the band, 
but no transfer is effective until it is approved by the Minister of 
Indian Affairs and Northern Development 

In considering the two Acts together one concludes that a joint 
tenant of reserve lands in Ontario may be compelled to make or 
suffer partition or sale of the land. However, any order made pur- 
suant to s. 2 of the Partition Act which purports to empower a sale 
to any one other than another member of the band or to the band 
without the approval of the Minister would be ineffective as con- 
travening s. 24 of the Indian Act. In other words, the terms of sale 
must be strictly in accord with s. 24 of the Indian Act to be consti- 
tutionally valid. 
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The Indian Act (s. 89(1)) prohibits any encumbrance or alien- 
ation of reserve lands in favour of a non-Indian. It does not occupy 
the field of partition or sale. It encumbers the land by restricting 
the body of possible transferees, in the nature of a statutory cove- 
nant running with land. However, there is no prima facie conflict 
between the rights prescribed by the provincial legislation and the 
requirements prescribed by the federal legislation. If an order is 
made for partition between the Indian co-owners, no conflict prob- 
lem arises. If a sale is ordered and is restricted to the band or an- 
other band member, no inconsistency or contravention of the 
Indian Act will arise. 

Therefore, I find that the preliminary objection to the applica- 
tion for partition or sale based on constitutional grounds does not 
prevail. I am now prepared to deal with the application on its mer- 
its. 

Order accordingly. 

CANADIAN LABORATORY SUPPLIES LTD. v. ENGELHARD INDUSTRIES 

OF CANADA LTD. 

Ontario Court of Appeal, Arnup, MacKinnon, Lacourciere, Blair and Wilson, JJji. 
June 22, 1977. 

Sale of goods — Title — Estoppel — Plaintiff’s employee ordering platinum 
from defendant — Employee fraudulently reselling platinum as scrap to defend- 
ant under fictitious name — Whether defendant liable for conversion — Whether 
plaintiff estopped from denying defendant’s title. 

Agency — Ostensible authority — Estoppel — Plaintiff’s employee ordering 
platinum from defendant — Employee fraudulently reselling platinum as scrap 
to defendant under fictitious name — Whether defendant liable for conversion — 
Whether plaintiff estopped from denying defendant’s title. 

Agency — Ratification — Agent acting beyond actual authority but within 
ostensible authority — Whether principal must ratify transaction in order to rely 
on it — Whether principal may ratify agent's authority for one purpose and deny 
it for another. 

The plaintiff bought, over a period of several years, quantities cf platinum from 
the defendant. The platinum was ordered by one C, an employee of the plaintiff. C 
fraudulently took possession of the platinum and resold it to the defendant as scrap 
in the name of a fictitious customer of the plaintiff purportedly wishing to deal di- 
rectly with the defendant. In an action by the plaintiff for conversion, the trial 
Judge held that the defendant was liable and that the plaintiff was not estopped 
from denying C’s authority to sell since in selling the platinum C had not acted or 
purported to act as the plaintiff’s agent or employee. On appeal to the Ontario Court 
of Appeal, held, allowing the appeal, C had been given apparent authority to deal 
generally with the plaintiff's platinum transactions. The plaintiff could not ratify 
C’s authority in respect of the purchases and deny it in respect of the fraudulent re- 

Torts — Conversion — Plaintiff’s employee ordering platinum from defendant 
— Employee fraudulently reselling platinum as scrap to defendant under ficti- 
tious name — Whether defendant liable for conversion. 
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That leaves for consideration the alternate submission of 
the appellant that even if the Judge was right in quashing 
the resolution he ought not to have directed the issuance of a 
writ of mandamus but should have referred the matter back 
to the Council for its further consideration with directions 
as to the limits within which it could exercise its discretion 
to refuse the licence. 

In my view there is merit in the contention that this is 
not a case where a writ of mandamus should issue. However, 
I do not think that the matter should be referred back to 
Council as suggested by counsel for the appellant. I say that 
because with the quashing of the resolution and the finding 
that s. 9 of the zoning by-law is invalid, the way is open for 
the respondent to either proceed upon its old application or 
to submit a new application for a business licence. It will then 
be open to the licence inspector to consider the application 
under the provisions of the licence by-law rather than under 
the provisions of s. 9 of the zoning by-law. It is because the 
application has never been dealt with on a licensing basis that 
I feel that it would be wrong to direct the licence inspector 
to issue the licence without having an opportunity to consider 
the application in its proper context. 

In the result I would dismiss the appeal from that part of 
the order quashing the resolution but would allow the appeal 
from that part of the order directing the issuance of a writ of 
mandamus and would vary the judgment by deleting that part 
of it which directs that a writ of mandamus issue. 

Appeal allowed in part. 

RE BRITISH COLUMBIA PACKERS LTD. et aL AND BRITISH 
COLUMBIA COUNCIL UNITED FISHERMEN & ALLIED 

WORKERS’ UNION 

Federal Court, Trial Division, Addy, J. November 8, 197U. 

Constitutional law — Distribution of legislative authority — Parlia- 
ment purporting to legislate regarding labour relations of fishermen — 
Whether legislation in relation to trade and commerce, navigation and 
shipping, sea coast and inland fisheries, treaty-making powers, Indians, 
or property and civil rights — Canada Labour Code, ss. 107(1) (b), 108 
— British North America Act, 1867, ss. 91(2), (10), (12), (24), 92(13). 

Section 108 of the Canada Labour Code, R.S.C. 1970, c. L-l, which 
9tates that Part V (rep. & sub. 1972, c. 18, s. 1) of the Code “. . . ap- 
plies in respect of all employees who are employed upon or in connec- 
tion with the operation of any federal work, undertaking or busi- 
ness . . and s. 107(1) (6) of the Code which defines a dependent con- 
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tractor to mean a fisherman who is not employed but who is entitled 
under contract to a percentage of the proceeds of a joint fishing ven- 
ture, do not extend so as to apply to the labour relations between pro- 
cessors of fish and the crews of fishing vessels who are all situate in 
one Province and who operate under such contracts which are made and 
enforceable in that Province. Such labour relations are a matter of 
property and civil rights in the Province within the meaning of s. 92(13) 
of the British North America Act, 1867. The legislation in question can- 
not be said to be regulation of trade and commerce under s. 91(2) of 
the British North America Act, 1867 since Parliament does not have 
power under that head to legislate in respect of the contracts of a partic- 
ular trade or business within one Province, nor in respect of the trade 
in particular commodities to the extent that such trade is local in nature. 
Nor is this legislation in relation to navigation and shipping under 
s. 91(10), since the work in question is purely local and the aspects of 
navigation and shipping are only incidental thereto. Nor does Parliament 
have jurisdiction in the matter by virtue of s. 91(12) which gives it 
jurisdiction over sea coast and inland fisheries, since that jurisdiction 
is of a general nature for the regulation, protection, and preservation 
of fisheries in the public interest, but only to the extent that it does 
not conflict with provincial jurisdiction over local matters and property 
and civil rights. Canada's treaty-making powers which would extend to 
treaties in respect of fisheries, does not give Parliament jurisdiction 
over labour relations in the fishing industry. Merely because Canada 
has such powers does not extend its jurisdiction over areas that are 
otherwise under provincial jurisdiction. Finally, the fact that many of 
the employees concerned are Indians does not confer jurisdiction upon 
Parliament in the matter by reason of its jurisdiction under s. 91(24) 
over Indians and lands reserved for the Indians, since the legislation is 
not directed to Indians, qua Indians. Nor does the fact that the Indians 
may or may not have certain original or treaty rights over fishing in 
the area transfer jurisdiction in this matter from the provincial Legis- 
lature to Parliament. 

[The Queen v. Robertson (1882), 6 S.C.R. 52; A.-G. Can. v. A.-G. 
Ont. et al., [1937] 1 D.L.R. 673, [1937] 1 W.W.R. 299, [1937] A.C. 326, 
folld; Underwater Gas Developers Ltd. v. Ontario Labour Relations 
Board et al. (1960), 24 D.L.R. (2d) 673, [1960] O.R. 416 sub nom. R. v. 
Ont. L.R. Bd., Ex p. Underwater Gas Dev. Ltd., apld; Citizens Ins. Co. 
of Canada v. Parsons; Queen Ins. Co. v. Parsons (1881), 7 App. Cas. 
96; Reference re Natural Products Marketing Act, [1936] 3 D.L.R. 622, 
[1936] S.C.R. 398, 66 C.C.C. 180 [affd [1937] 1 D.L.R. 691, 1 W.W.R. 
328, 67 C.C.C. 337, [1937] A.C. 377]; Re Fisheries Act, 19U; A.-G. Can. 
v. A.-G. B.C., [1930] 1 D.L.R. 194, [1929] 3 W.W.R. 449, [1930] A.C. 
Ill; Mark Fishing Co. Ltd. et al. v. United Fishermen & Allied Workers’ 
Union et al (1972), 24 D.L.R. (3d) 585, [1972] 3 W.W.R. 641 [affd 
38 D.L.R. (3d) 316n, [1973] S.C.R. vii, [1973] 3 W.W.R. 13], discd; 
Vapor Canada Ltd. v. MacDonald et al. (1973), 33 D.L.R. (3d) 434, 
8 C.P.R. (2d) 15, [1972] F.C. 1156; Workmen's Compensation Board v. 
C.PJR. Co. (1919), 48 D.L.R. 218, [1919] 3 W.W.R. 167, [1920] A.C. 
184; A.-G. Can. v. A.-G. Alta, and A.-G. B.C. (1916), 26 D.L.R. 288, 
10 W.W.R. 405, [1916] 1 A.C. 588, 25 Que. K.B. 187; The King v. East- 
ern Terminal Elevator Co., [1925] 3 D.L.R. 1. [1925] S.C.R. 434; 
Toronto Electric Com’rs v. Snider et al., [1925] 2 D.L.R. 5, [1925] 1 
W.W.R. 785, [1925] A.C. 396; Reference re Industrial Relations and 
Disputes Investigation Act, etc., [1955] 3 D.L.R. 721, [1955] S.C.R. 529; 
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Paquet v. Corp. of Pilots of Quebec Harbour (1920), 54 D.L.R. 323, 
[1920] A.C. 1029; City of Montreal v. Montreal Harbour Com’rs, [1926] 
1 D.L.R. 840, [1926] 1 W.W.R. 398, 47 Que. K.B. 163, [1926] A.C. 
299; Re Jurisdiction over Provincial Fisheries (1896), 26 S.C.R. 444; 
affd sub nom. A.-G. Can. v. A.-G. Ont., A.-G. Que. and A.-G. NS., 
[1898] A.C. 700; Calder et al. v. A.-G. B.C. (1973), 34 D.L.R. (3d) 145, 
[1973] S.C.R. 313, [1973] 4 W.W.R. 1, refd to] 

Constitutional law — Distribution of legislative authority — Federal 
legislation regarding labour relations of employees employed “...in 
connection with the operation of any federal work, undertaking or 
business” — Whether legislation affects labour relations between crews 
of fishing vessels and processors of fish — Canada Labour Code, ss. 2, 
108. 

Labour relations — Certification — Jurisdiction of Canada Labour 
Relations Board — Federal legislation regarding labour relations of 
employees employed . . in connection with the operation of a federal 
work, undertaking or business” — Whether legislation affects labour 
relations between crews of fishing vessels and processors of fish. 

Section 108 of the Canada Labour Code, R.S.C. 1970, c. L-l, which 
states that Part V (rep. & sub. 1972, c. 18, s. 1) of the Code applies to 
all employees who are employed “. . . in connection with the operation 
of any federal work, undertaking or business” does not purport to 
affect the labour relations between the crews of fishing vessels and 
fish processors to whom they sell their catch. Section 2 of the Code 
defines “federal work, undertaking or business" as “any work, under- 
taking or business that is within the legislative authority of the Parlia- 
ment of Canada”. Parliament, however, has authority to legislate in 
respect of fisheries only in the limited sense of policing and controlling 
the exploitation of fisheries; it does not have legislative jurisdiction 
over the business of fishing and accordingly, while in the exercise of 
its regulatory function, Parliament may legislate so as to affect em- 
ployees in the fishing industry, such persons cannot be said to be 
employed “in connection with” any “federal work, undertaking or 
business”, giving the words “in connection with” their proper and 
restricted meaning of “necessarily incidental to”. 

[Reference re Industrial Relations and Disputes Investigation Act, 
etc., [1955] 3 D.L.R. 721, [1955] S.C.R. 529, folld; Toronto Electric 

\ Com’rs v. Snider et al., [1925] 2 D.L.R. 5, [1925] 1 W.W.R. 785, [1925] 
A.C. 396, refd to] 

Administrative law — Judicial review — Privative clauses — Federal 
statute prohibiting judicial review under standard privative clause — 
Application for prohibition against inferior tribunal on ground that 
legislation under which tribunal acts ultra vires Parliament or that 
statute does not confer jurisdiction assumed by inferior tribunal — 
Application therefore alleging lack of jurisdiction <— Federal Court, 
Trial Division, has jurisdiction to hear application — Canada Labour 
Code, R.S.C. 1970, c. L-l, s. 122(2) — Federal Court Act, R.S.C. 1970, 
c. 10 (2nd Supp.), s. 18(a). 

[Re British Columbia Provincial Council United Fishermen & Allied 
Workers’ Union and British Columbia Packers Ltd. et al. (1974), 45 
D.L.R. (3d) 372, [1973] F.C. 1194, 1 N.R. 201, refd to] 
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APPLICATION for prohibition to prohibit the Canada Labour 
Relations Board from hearing the application for certifica- 
tion of the respondent union. 

W. G. Burke-Robertson, Q.C., and Gerald S. Levey, for appli- 
cants. 

P. D. K. Fraser, for Pacific Trollers Association. 
W. K. Hardin, for Fishing Vessel Owners of B.C. 
S. R. Chamberlain, for United Fishermen and Allied 

Workers’ Union. 
N. D. Mullins, Q.C., for Canada Labour Relations Board and 

Attorney-General of Canada. 
Donald R. Munroe, for Native Brotherhood of B.C. 
N. J. Prelypchan, for Attorney-General of British Columbia, 

Attorney-General of Newfoundland and Attorney-General of 
Nova Scotia, 

ADDY, J. :—This is an application for a writ of prohibition 
to restrain the respondent Board from proceeding with the 
applications for certification made before it by the respond- 
ent Union to be appointed official bargaining agent for the 
crews of the fishing vessels who sell fish to each of the appli- 
cants. 

The applicants (hereinafter referred to as “the Proces- 
sors”) are firms engaged in the business of procuring various 
types of fish by means of purchases and also by special 
arrangements with the captains, crews and owners of 
fishing vessels. The Processors then process and pack the 
fish and sell it to outlets both inside and outside of the 
Province of British Columbia. 

The respondent Union has applied in the case of each of 
the Processors to the respondent Board for certification as 
official bargaining agent for the crews of the fishing vessels, 
whose owners, captains and crews enter into special arrange- 
ments for the sharing of the selling price of each catch with 
each of the processor purchasers when a fishing boat returns 
to port. 

The first three intervenors named in the style of cause 
were authorized to take part in the proceedings as such by 
order of my brother Walsh, J., dated September 9, 1974. The 
last three named intervenors, namely, the Attorneys-General 
for British Columbia, Newfoundland and Nova Scotia were, 
by the aforesaid order, authorized to intervene if they so 
desired. At the hearing before me, their counsel stated that 
for the moment he did not have any instructions to take an 
active part in the hearing but wished to be present as an 

I 
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observer. He also stated that, in view of the important con- 
stitutional problems involved, his instructions were that he 
was to preserve his clients’ rights to intervene at any time 
including any possible subsequent appeal, should they deem 
it advisable. Under the circumstances, in order to ensure 
that this right would be preserved, I ordered them included 
in the style of cause as intervenors. As it turned out, they 
did not in fact take any active part in the proceedings before 
me but merely maintained their role as observers. 

The intervenor, Native Brotherhood of British Columbia 
(hereinafter referred to as “the Native Brotherhood”), is 
an association representing approximately 1,000 native 
Indians who form a good proportion of the crews of fishing 
vessels involved in the application for certification of the 
respondent Union. Some members of the Native Brotherhood 
are reserve Indians others are not and others are also en- 
franchised Indians. There was no indication in the evidence 
of the relative proportion of these three groups constituting 
the Native Brotherhood or actually engaged in the fishing 
industry. It appears that in the case of Indians, they some- 
times form part of the crew of a fishing vessel operated as 
a family enterprise and at other times are merely members 
of the crews of other fishing vessels with mixed crews. The 
Native Brotherhood, at the hearing, opposed the application, 
adopted the arguments advanced on behalf of the respondents 
and also advanced other arguments based on the special status 
and rights of its members as native Indians. 

The other two intervenors, namely, the Fishing Vessel 
Owners Association of British’ Columbia and the Pacific 
Trollers Association are associations representing independent 
boat owners or members of crews having an ownership in- 
terest in fishing vessels who, generally speaking, simply sell 
each catch to the various fish processors without any special 
arrangement with them as to ar. accounting or the sharing of 
profits or losses of each catch. They are not involved in the 
applications for certification made by the respondent Union 
before the respondent Board but are interested in the out- 
come of the proceedings, having regard to the possibility of 
future action or legislation in this area. They supported the 
application for prohibition and adopted entirely the position 
taken and the grounds advanced by the Processors. 

The facts are relatively simple and are undisputed. They 
are contained almost entirely in the affidavit of one 
K. M. Campbell, filed on the present motion on behalf of the 
Processors. Generally speaking, the latter purchase fish from 
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the fishermen on the basis of either written or oral agree- 
ments under which provision is made for the payment to the 
fishermen of a percentage of the proceeds from the purchase 
of each catch which is delivered to the agents or servants of 
the Processors, where it is purchased by one of the Processors. 
Each processor provides a settlement accounting service 
under which an accounting is made for each catch to the boat 
owner and crew of the fishing vessel. 

From the gross proceeds of the sale of the catch, termed 
the “gross stock”, certain agreed upon operating costs are 
first deducted. From the balance, a percentage share known 
as the “boat share” is credited to the owner of the boat. At 
times, the boat is owned by the captain or partly by the cap- 
tain and the members of his crew or by other persons not 
members of the crew and including at times the Processors 
themselves. Although it is not mentioned in the affidavit in 
support of the motion, this fact was fully conceded by all 
parties and appears from the proceedings before the Board.-, 
In any event, the “boat share” goes to the owner or owners, j 
whoever he or they may be. j 

From the remainder of the proceeds of the catch, known in 
the industry as the “net stock credit”, certain other costs, such 
as the cost of food for the crew and other crew personnel 
expenses incurred on the trip are deducted. The remaining 
balance is divided among the crew including the captain in 
accordance with previously agreed-upon shares. Where the 
owner or part-owner is part of the crew as captain or other- 
wise he also gets a share as such, in addition to the "boat 
share”. 

Where the catch is poor, resulting in a loss on the trip 
(referred to as a “hole trip”), the loss is charged to the 
owner and crew in the same ratio as the “net stock credit” 
would have been shared. A full accounting of the above is 
made for each catch, to each member of the crew, by the 
processor, as purchaser. 

The contracts, oral or written, covering the purchase of 
fish by the Processors from the fishermen, delineate the 
minimum prices to be paid for the fish and the manner and 
means of the division of the “gross stock proceeds”. All pur- 
chases made by the Processors are made in the Province of 
British Columbia. 

From the voluminous transcript of the proceedings before 
the respondent Board, which proceedings were as a matter 
of course forwarded by it to this Court as a result of the 
present application, only two additional facts appear to have 

■j 

j 
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any bearing on the issue raised on this motion. These were 
the only additional facts referred to by counsel in argument 
and it will be more convenient to mention them when dealing 
with the specific arguments on which these facts have a bear- 
ing. 

The applicants base their request for prohibition on two 
grounds, namely: that certain hereinafter referred to provi- 
sions of the Canada Labour Code, R.S.C. 1970, c. L-l (Part 
V), as amended by 1972, c. 18, s. 1, are ultra vires the Parlia- 
ment of Canada and, alternatively, if not ultra vires, that by 
the terms of the Canada Labour Code itself, they are not ap- 
plicable to the Processors in the circumstances of the present 
case. 

As to this Court’s jurisdiction to hear the present applica- 
tion for a writ of prohibition, the basic jurisdiction is provided 
for in s. 18 (o) of the Federal Court Act, R.S.C. 1970, c. 10 
(2nd Supp.), and the respondent Board would be necessarily 
included in the expression “a federal board, commission or 
other tribunal” against whom relief may be claimed under 
s. 18(6) of the said Act. 

Although specifically invited by me to do so, none of the 
respondents and none of the intervenors were willing to argue 
that & 122(2) of the Canada Labour Code constituted in any 
way a bar to the general power of this Court to grant the 
relief requested by the applicants and all counsel seemed to 
agree, at least tacitly, that this Court did have jurisdiction. 
But since consent cannot grant jurisdiction and especially in 
view of the fact that, in a previous application for review 
under s. 28(1) of the Federal Court Act in this very case 
(refer Federal Court File A-198-73, Re British Columbia 
Provincial Council United Fishermen & Allied Workers’ Union 
and British Columbia Packers Ltd. et al. (1974), 45 D.L.R. 
(3d) 372, [1973] F.C. 1194, 1 N.R. 201), the Court of Appeal 
specifically declared that it was refraining from expressing 
an opinion as to whether s. 122(2) would constitute such a 
bar, I feel that it is my duty in the present case to not only 
raise the problem but to deal with it, albeit in a summary 
fashion. 

The Honourable Mr. Justice Thurlow in delivering the 
decision of the Court in the above-mentioned review under 
s. 28(1) of the Federal Court Act, on December 7, 1973, 
stated as follows [at p. 375] : 

We express no opinion as to whether s. 122(2) has any application 
to prevent proceedings in a case where the Board purports to exer- 
cise jurisdiction that has not been conferred on it. 
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The Court of Appeal, relying on its previous decision in 
the case of Re A.-G. Can. and Cylien (1974), 43 D.L.R. 
(3d) 590, [1973] F.C. 1166, decided that the ruling or deci- 
sion of the Board to the effect that it had jurisdiction to 
hear the application for certification was not the type of 
decision or ruling which was reviewable under s. 122(1) at 
least until the Board had rendered the decision which it was 
specifically authorized to render, that is, whether the Union 
was to be certified or not. The Court of Appeal then sug- 
gested that the most expeditious way for the question to be 
raised before it was for the Board to refer the question 
directly to it pursuant to s. 28(4) of the Federal Court Act. 
The Board, for reasons unknown to me, did not see fit to so 
refer the matter and the present application was brought 
before me by the Processors by way of originating notice of 
motion. 

Section 122 (2) of the Canada Labour Code reads as follows : 
122(2) Subject to subsection (1), no order shall be made, process 

entered or proceeding taken in any court, whether by way of in- 
junction, certiorari, prohibition, quo warranto or otherwise, to 
question, review, prohibit or restrain the Board in any of its pro- 
ceedings under this Part. 

In my view, there is nothing extraordinary in this privative 
clause contained in the Canada Labour Code. 

There are numerous decisions of common law Courts of 
the highest jurisdiction over many years which have held 
that Courts of superior jurisdiction possessing powers of 
prohibition and entrusted with the duty of supervising tribu- 
nals of inferior jurisdiction, have not only the jurisdiction 
but the duty to exercise those powers notwithstanding priva- 
tive clauses of this nature where the application is based on 
a complete lack of jurisdiction on the part of the tribunal of 
inferior jurisdiction to deal with the matter with which it 
purports to deal. These decisions are based on the very logi- 
cal assumption that where Parliament has set up a tribunal 
to deal with certain matters it would be completely illogical 
to assume that, by the mere fact of inserting a privativ^ 
clause in the Act constituting the tribunal and outlining its/ 
jurisdiction, Parliament also intended to authorize the tribu-; 
nal to deal with matters with which Parliament had not1 

deemed fit to entrust it or to exercise jurisdiction over personsj 
not covered by the Act of Parliament, or to engage in an| 
illegal and unauthorized hearing. J 

A fortiorari, the principle would apply in cases where the 
tribunal was purporting to deal with matters over which 

20—50 D.L.R. (3d) 
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Parliament itself did not have the power to convey jurisdic- 
tion to the tribunal. The last-mentioned situation is precisely 
the one which the Processors, applicants, allege exists in 
the present case since they allege that the power to legislate 
in this matter in the circumstances of the present case has 
been exclusively reserved to the Provinces under s. 92(13) 
of the British North America Act, 1867. The alternative 
grounds of the motion, namely, that the Act itself does not 
purport to give the respondent Board jurisdiction over the 
applicants in the circumstances of the present case would, 
if upheld, necessarily lead to a finding that it was attempting 
to exercise jurisdiction in circumstances not authorized by 
Parliament in the Canada Labour Code and would, therefore, 
also give this Court the jurisdiction to intervene. 

Finally, I would like to state that it matters not whether 
the power and duty of supervision is a general one, such as 
exists in the superior Courts of the Provinces, flowing from 
custom and the common law of England whereby Courts of 
superior jurisdiction have traditionally exercised the power 
or whether it is founded entirely on a specific statutory 
provision such as s. 18(c) of the Federal Court Act in the 
case of this Court. 

I therefore find that I have jurisdiction to intervene on 
both grounds raised in the application before me. 

At the opening of argument, counsel for all of the appli- 
cants and counsel for both respondents assured me that 
should I, or the Federal Court of Appeal in its turn, come to 
a decision adverse to their position in this matter, the definite 
instructions from their respective clients were to pursue the 
matter to the Supreme Court of Canada. Such an assertion 
of ultimate intention is not comforting to a trial Judge who 
is then inclined to feel that no matter what study or 
thought he might devote to or what pearls of legal wisdom he 
might by accident or design, contribute to the question in 
issue, he is not being called upon to dispense justice between 
the parties but merely to act as a first cog in the procedural 
machinery which will eventually bring the matter before the 
highest tribunal in the land for ultimate decision. His role 
is all the more limited and uninspiring when, in a case 
such as this, there is no dispute as to facts and all evidence 
is submitted in affidavit form and the Judge cannot even 
discharge his normal role of arriving at findings of fact or of 
determining matters of credibility. But, having regard to the 
importance of the issue, I will resist the temptation of merely 
deciding the matter by a toss of the coin as I threatened to 
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do when counsel solemnly announced their intention to pursue 
the matter further no matter what the outcome might be. 

Section 107(1), being the interpretation section pertaining 
to Part V of the Canada Labour Code, defines “dependent 
contractor” in part as follows : 

107(1) In this Part, 
“dependent contractor” means 

(b) a fisherman who is not employed by an employer but who / 
is a party to a contract, oral or in writing, under the terms J 
of which he is entitled to a percentage or other part of the / 
proceeds of a joint fishing venture in which he participates ( 
with other persons; 

“Employee” is defined as including a dependent contractor. \ 
In other words, the fishermen are, by statute, created em- i 
ployees of the Processors. J 

One cannot logically deal with the first ground advanced 
by the applicants, Processors, namely, that the provisions of 
the Canada Labour Code are ultra vires without first assum- 
ing, for the purpose of considering the question raised, that 
the Act by its terms purports to be applicable to the present 
situation. 

In other words, one must assume that s. 108 of the Act 
does by its terms purport to cover the present situation. 
Section 108, which is the only section under which the authori- 
ty of the respondent Board can be extended to cover the 
applicants read as follows : 

108. This Part applies in respect of employees who are employed 
upon or in connection with the operation of any federal work, 
undertaking or business and in respect of the employers of all 
such employees in their relations with such employees and in respect 

\ of trade unions and employers’ organizations composed of such em- 
ployees or employers. 

Based on a preliminary assumption that this section ren- 
ders the Act applicable to the present situation, it is clear 
that the Board could not have been granted its jurisdiction 
by Parliament by virtue of the general residuary powers 
contained in s. 91 of the British North America Act, 1867 
since the question of labour relations generally speaking 
would normally be considered a matter of property and civil 
rights under the exclusive jurisdiction of the provincial Legis- 
latures under head 13 of s. 92 of the British North America 
Act, 1867, namely: “Property and Civil Rights in the Pro- 
vince”. The key words in this case are of course "in the 
Province”. 

There is no doubt that, on the evidence, all contracts took 
place in the Province of British Columbia, all of the Procès- 
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sors are situated there and all purchases of fish are made 
within the Province as well as the accounting for such pur- 
chases. Although there seems to be no direct evidence to that 
effect, it would also seem reasonable to conclude from all 
of the evidence that, on a balance of probabilities, all of the 
members of the crews of the fishing vessels, whom the 
respondent Union is seeking to represent, are residents of the 
Province of British Columbia or, in any event, one could cer- 
tainly conclude that the very great majority of them are. 
This conclusion is corroborated to some extent at least by 
the fact that the respondent Union itself bears the name 
“British Columbia Provincial Council United Fishermen and 
Allied Workers’ Union”. (The italics are mine.) 

The words “property and civil rights” are not to be given 
l a narrow interpretation and these words in their fair and 
1 ordinary meaning, apply to contracta and to .rights arising 
l from them, although such rights are not specifically included 
1 in any of the enumerated classes of subjects in s. 92. Refer 
\ Citizens Ins. Co. of Canada v. Parsons; Queen Ins. Co. v. 
\Parsons (1881), 7 App. Cas. 96 at p. 107. 
^ In view of the concluding words of s. 91, which read as 
follows, 
—1 And any Matter coming within any of the Classes and Subjects 

l enumerated in this Section shall not be deemed to come within the 
1 Class of Matters of a local or private Nature comprised in the 
I Enumeration of the Classes of Subjects by this Act assigned exclu- 
I sively to the Legislatures of the Provinces. 

one must consider whether other characteristics of the subject- 
matter would take it out of the jurisdiction of the Province 
and make it one which would constitutionally fall under the 
jurisdiction of the Parliament of Canada. This authority must 
be found in s. 91 and must be found among the specifically 
enumerated matters covered by that section and not merely 
in the general residuary powers contained in its opening 
paragraph. 

Among the likely relevant areas of s. 91, which might be 
held to be applicable, one must consider head 2, namely, “The 
Regulation of Trade and Commerce”. These words are not to 
be used in an unlimited sense. Sir Montague E. Smith in 
delivering the report of the Privy Council in the above- 
mentioned case of Citizens v. Parsons, stated at p. 112 of the 
report as follows : 

The words “regulation of trade and commerce,” in their unlimited 
sense are sufficiently wide, if uncontrolled by the context and 
other parts of the Act, to include every regulation of trade rang- 
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ing from political arrangements in regard to trade with foreign 
governments, requiring the sanction of parliament, down to minute 
rules for regulating particular trades. But a consideration of the 
Act shews that the words were not used in this unlimited sense. 
In the first place the collocation of No. 2 with classes of subjects 
of national and general concern affords an indication that regula- 
tions relating to general trade and commence were in the mind of 
the legislature, when conferring this power on the dominion parlia- 
ment. If the words had been intended to have the full scope of which 
in their literal meaning they are susceptible, the specific mention 
of several of the other classes of subjects enumerated in sect. 91 
would have been unnecessary; as, 15, banking; 17, weights and 
measures; 18, bills of exchange and promissory notes; 19, interest; 
and even 21, bankruptcy and insolvency. 

and at p. 113: 
Construing therefore the words “regulation of trade and com- 

merce” by the various aids to their interpretation above suggested, 
they would include political arrangements in regard to trade re- 
quiring the sanction of parliament, regulation of trade in matters 
of inter-provincial concern, and it may be that they would include 
general regulation of trade affecting the whole dominion. Their 
Lordships abstain on the present occasion from any attempt to 
define the limits of the authority of the dominion parliament in 
this direction. It is enough for the decision of the present case to 
say that, in their view, its authority to legislate for the regulation 
of trade and commerce does not comprehend the power to regulate 
by legislation the contracts of a particular business or trade, such 
as the business of fire insurance in a single province, and there- 
fore that its legislative authority does not in the present case 
conflict or compete with the power over property and civil rights 
assigned to the legislature of Ontario by No. 13 of sect. 92. 

(The italics are mine.) The law, on this point, was recently 
reviewed by the Federal Court of Appeal in the recent case of 
Vapor Canada Ltd. v. MacDonald et al. (1973), 33 D.L.R. 
(3d) 434, 8 C.P.R. (2d) 15, [1972] F.C. 1156 (refer judg- 
ment of Jackett, C.J., at pp. 446-7 D.L.R., pp. 28-9 C.P.R., 
of the report). 

The rights created by a labour contract governing fisher-, 
men, although a good part of the labour might well be per- 
formed outside of the Province, would be enforceable within I 
the Province and the contract is in substance a method for j 
securing rights within the Province. The situation is very I 
similar to the rights arising out of the workmen’s compensa- 
tion legislation considered in the case of Workmen’s Compen- 
sation Board v. C.P.R. Co. (1919), 48 D.L.R. 218, [1919] 3 
W.W.R. 167, [1920] A.C. 184. 

The statement of the law in the Citizens v. Parsons case, 
supra, has been subsequently approved and followed by the 
Supreme Court of Canada in a much more recent decision in 
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1936 in the reference to it of the question of the constitution- 
ality of Reference re Natural Products Marketing Act, 
[1936] 3 D.L.R. 622, [1936] S.C.R. 398, 66 C.C.C. 180 [affd 
[1937] 1 D.L.R. 691, 1 W.W.R. 328, 67 C.C.C. 337 (P.C.)]. 
Chief Justice Duff, in delivering the judgment of the Court 
after quoting the extracts from that case including the ex- 
tracts to which I have referred and referring also to the de- 
cision in the case of A.-G. Can. v. A.-G. Alta, and A.-G. B.C. 
(1916), 26 D.L.R. 288, 10 W.W.R. 405, [1916] 1 A.C. 588, 
states at p. 629 D.L.R., p. 410 S.C.R., of the said report: 

It would - appear to result from these decisions that the Regula- 
tion of Trade and Commerce does not comprise, in the sense in 
which it is used in s. 91, the regulation of particular trades or 
occupations or of a particular kind of business such as the in- 
surance business in the Provinces, or the regulation of trade in 
particular commodities or classes of commodities in so far as it is 
local in the provincial sense; while, on the other hand, it does em- 
brace the regulation of external trade and the regulation of inter- 
provincial trade and such ancillary legislation as may be necessarily 
incidental to the exercise of such powers. 

(The italics are mine.) 
The limitation to be imposed on the scope of these words 

“regulation of trade and commerce” is further illustrated 
in the above-mentioned case of A.-G. Can. v. A.-G. Alta, and 
B.C. where it was held that the Parliament of Canada does not 
by these words possess the right to regulate by a licensing 
system a particular trade in which Canadians would otherwise 
be free to engage in a Province and that such a limitation 
constitutes an invasion of property and civil rights reserved 
to provincial Legislatures. 

In the case of The King v. Eastern Terminal Elevator Co., 
[1925] 3 D.L.R. 1, [1925] S.C.R. 434, where the provisions 

of the Canada Grain Act passed in 1912 to regulate trade in 
grain were considered by the Supreme Court of Canada, these 
provisions were held ultra vires the Parliament of Canada. 
Duff, J., as he then was, stated at pp. 12-3 D.L.R., pp. 447-8 
S.C.R.: 

There are two lurking fallacies in the argument advanced on 
behalf of the Crown: first, that, because in large part the grain 
trade is an export trade, you can regulate it locally in order to 
give effect to your policy in relation to the regulation of that part 
of it which is export. Obviously that is not a principle the applica- 
tion of which can be ruled by percentages. If it is operative when 
the export trade is 70% of the whole, it must be equally operative 
when that percentage is only 30; and such a principle in truth must 
postulate authority in the Dominion to assume die regulation of 
almost any trade in the country, provided it does so by setting up 
a scheme embracing the local, as well as the external and inter- 
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provincial trade; and regulation of trade, according to the concep- 
tion of it which governs this legislation, includes the regulation in 
the Provinces of the occupations of those engaged in the trade, 
and of the local establishments in which it is carried on. Precisely 
the same thing was attempted in the Insurance Act of 1910, un- 
successfully. The other fallacy is (the two are, perhaps, different 
forms of the same error) that the Dominion has such power because 
no single Province, nor, indeed, all the Provinces acting together, 
could put into effect such a sweeping scheme. The authority arises, 
it is said, under the residuary clause because of the necessary limits 
of the provincial authority. This is precisely the view which was 
advanced in Att'y-Gen'l of Can. v. Att’y-Gen’l of Alta., and, indeed, 
is the view which was unsuccessfully put forward in the Montreal 
St. R. case... 

and Mignault, J., at p. 21 D.L.R., p. 457 S.C.R., of the same 
report, stated : 

It suffices to answer that the subject-matter of the Act is not 
agriculture but a product of agriculture considered as an article 
of trade. The regulation of a particular trade, and that is what 
this statute is in substance, cannot be attempted by the Dominion 
on the ground that it is a trade in natural products. 

The subject-matter of the legislation in the present case 
is labour relations and the product affected is fish. This 
product is sold and traded within the Province, and the legis- 
lation would control the relationship existing between the 
parties for the sale of fish in the Province. Parliament can- 
not enact legislation affecting labour relations between fisher- 
men and fish processors in a Province merely under the guise 
of its powers to regulate trade and commerce, nor does the 
mere fact that the legislation might possibly enure to the 
benefit of Canada as a whole displace the jurisdiction of 
provincial Legislatures in this field afforded them by the 
property and civil rights provisions under s. 92. There is, 
of course, no national emergency in this case which would 
authorize the federal Government to legislate under its peace, 
order and good government powers. These principles were 
specifically dealt with by the Privy Council in Toronto Elec- 
tric Com’rs v. Snider et al., [1925] 2 D.L.R. 5, [1925] 1 
W.W.R. 785, [1925] A.C. 396. The object of the federal Act in 
issue was to enable industrial disputes between any employer 
in Canada and any one or more of his employees to be settled. 
The Act was held to be ultra vires although it might have 
been for the benefit of Canada as a whole and it was further 
held in that case that the peace, order and good government 
clause would be of no avail to Canada in that situation. 

A further specific head of s. 92, which might perhaps be 
considered as affording jurisdiction to Parliament notwith- 
standing s. 92(13), is 91(10): "Navigation and Shipping”. 
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The 1955 reference to the Supreme Court of Canada of the 
question of the validity of the Industrial Relations and Dis- 
putes Investigation Act, R.S.C. 1952, c. 152, is of considerable 
assistance in this regard. (See Reference re Industrial Rein- 
tions and Disputes Investigation Act, etc., [1955] 3 D.L.R. 
721, [1955] S.C.R. 529.) The judgment on the reference held 
that federal legislation concerning labour relations of steve- 
dores was intra vires the Parliament of Canada because the 
work of stevedores was so intimately connected with ships and 
shipping as to form an essential part thereof. The case is also 
interesting in that it approved the principle laid down in 
Paquet v. Corp. of Pilots of Quebec Harbour (1920), 54 
D.L.R. 323, [1920] A.C. 1029, and City of Montreal v. Mont- 
real Harbour Com’rs, [1926] 1 D.L.R. 840, [1926] 1 W.W.R. 
398, 47 Que. K.B. 163, [1926] A.C. 299, to the effect that the 
class of subjects falling within navigation and shipping- is to 
be widely construed. It is also interesting because, although 
the case determines that the legislation is intra vires the 
Canadian Parliament, there is the clear indication that it 
would not necessarily apply to all stevedores and that those 
engaged in strictly provincial undertakings or services locally 
organized would not be subject to it, and that the question as 
to whether it actually applied, in any particular case, would 
depend on the circumstances of that case. 

In Underwater Gas Developers Ltd. v. Ontario Labour 
Relations Board et al. (1960), 24 D.L.R. (2d) 673, [1960] 
O.R. 416 sub nom. R. v. Ont. L.R. Bd., Ex p. Underwater Gas 
Dev. Ltd., the Court of Appeal of Ontario dealt with the prob- 
lem of whether labour relations affecting underwater off- 
shore drilling were to be subject to federal or to provincial 
jurisdiction. It was held that, although the boats were subject 
to the Canada Shipping Act, and the work itself had to be 
federally approved under the Navigable Waters Protection 
Act, the employees themselves were subject to the Ontario 
Labour Relations Act and not subject to federal labour legis- 
lation as the work was purely local and the navigation and 
shipping aspects were purely incidental thereto. In my view, 
notwithstanding that the power to control the class of sub- 
jects falling within navigation and shipping is to be widely 
construed, to hold that Parliament would have jurisdiction 
over the labour relations between the fishermen and the Pro- 
cessors by reason only of its jurisdiction over navigation and 
shipping would, as stated in the last-mentioned case, be at- 
tributing a tortured meaning to that head and to the provi- 
sions of the British North America Act, 1867 regarding the 



RE B.C. PACKERS LTD. AND B.C. UNITED FISHERMEN, ETC., UNION 617 

division of powers between Canada and the Provinces. I there- 
fore conclude that the legislation cannot be supported under 
that head any more than under the head giving the power to 
control trade and commerce. 

The next specific head under s. 91 of the British North 
America Act, 1867, where Canada might assume jurisdiction, 
is head 12 regarding “Sea Coast and Inland Fisheries”. The 
limitation to be applied to the rights of Parliament over 
fisheries was laid down in 1882 in the leading case on fisheries 
of The Queen v. Robertson (1882), 6 S.C.R. 52, where the 
Supreme Court of Canada unanimously upheld a previous 
decision of the former Exchequer Court. Chief Justice Ritchie, 
at pp. 120-1 of the above-mentioned report, stated: 

Such being the state of matters at the time of confederation, I 
am of opinion that the legislation in regard to “Inland and Sea 
Fisheries” contemplated by the British North America Act was not 
in reference to “property and civil rights” — that is to say, not as 
to the ownership of the beds of the rivers, or of the fisheries, or 
the rights of individuals therein, but to subjects affecting the 
fisheries generally, tending to their regulation, protection and pre- 
servation, matters of a. national and general concern and important 
to the public, such as the forbidding fish to be taken at improper 
seasons in an improper manner, or with destructive instruments, 
laws with reference to the improvement and increase of the fish- 
eries; in other words, all such general laws as enure as well to the 
benefit of the owners of the fisheries as to the public at large, 
who are interested in the fisheries as a source of national or provin- 
cial wealth; in other words, laws in relation to the fisheries, such 
as those with the local legislatures were, previously to and at the 
time of confederation, in the habit of enacting for their regulation, 
preservation and protection, with which the property in the fish or 
the right to take the fish out of the water to be appropriated to 
the party so taking the fish has nothing whatever to do, the 
property in the fishing, or the right to take the fish, being as 
much the property of the province or the individual, as the dry land 
or the land covered with water. 

(The italics are mine.) And at p. 123 he stated further: 
To all general laws passed by the Dominion of Canada regulating 

“sea coast and inland fisheries” all must submit, but such laws 
must not conflict or compete with the legislative power of the 
local legislatures over property and civil rights beyond what may be 
necessary for legislating generally and effectually for the regula- 
tion, protection and preservation of the fisheries in the interests of 
_the public at large. 

The case, in my view, lays down a fairly strict limitation 
to the jurisdiction of the Parliament of Canada under this 
head. It limits the competence of Parliament in this field to I 
the regulation, protection and preservation of fisheries and' 
excludes from its jurisdiction the rights of individual in the 
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fisheries themselves. It would seem to follow a fortiorari that 
where the true nature of the subject-matter is the right of in- 
dividuals to contract as to the proceeds of the catch, it must 
be excluded as being too remote to be necessarily incidental to 
or effectively required for the general policing or supervisory 
powers afforded the federal authority by s. 91(12) over 
fisheries. The principle in the Robertson case, supra, limiting 
federal power to the supervision and regulation of fisheries 
was subsequently followed by the Supreme Court of Canada 
in a reference entitled Re Jurisdiction over Provincial Fish- 
eries (1895), 26 S.C.R. 444. Chief Justice Sir Henry Strong 
at p. 519 of this report stated : 

... and the legislative authority of Parliament under section 91, 
subsection 12, is confined to the conservation of the fisheries by 
what may conveniently be designated as police regulations. As this 
has already been decided by the case of The Queen v. Robertson, 
6 Can. S.C.R. 52, which is binding upon me, I consider the decision 
in that case as settling the existing law. 

(The italics are mine.) 

The case of A.-G. Can. v. A.-G. Ont., A.-G. Que. and A.-G. 
N.S., [1898] A.C. 700, makes it abundantly clear that, 
although s. 91(12) confers extensive powers to legislate con- 
cerning the control of fish, which powers might fundamentally 
affect to a considerable degree the exercise of proprietory 
rights in relation to fisheries or their products, it does not, in 
any way, confer any proprietory right to Canada in relation 
to fisheries. (Refer pp. 712-3 of the above-mentioned report 
of the case.) 

The federal authorities have no power to require a licence 
as a condition of the operation of a cannery. This was dealt 
with also by the Privy Council when it upheld the unanimous 
decision of the Supreme Court of Canada in a reference to the 
latter by the Governor-General. The case before the Privy 
Council was entitled Re Fisheries Act, 191U; A.-G. Can. v. 
A.G.-B.C., [1930] 1 D.L.R. 194, [1929] 3 W.W.R. 449, [1930] 
A.C. 111. At p. 199 D.L.R., p. 121 A.C., their Lordships 
in their report to His Majesty stated: / 

Their Lordships are of opinion that the appellant's contention 
in this respect is not well founded. The fact that in earlier fishery 
legislation raising no question of legislative competence matters 
are dealt with not strictly within any ordinary definition of "fish- 
ery" affords no ground for putting an unnatural construction upon 
the words — Sea Coast and Inland Fisheries. In their Lordships’ 
judgment, trade processes by which fish when caught are con- 
verted into a commodity suitable tc be placed upon the market 
cannot upon any reasonable principle of construction be brought 
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■within the scope of the subject expressed by the words "Sea Coast 
and Inland Fisheries.” 

(The italics are mina) 
From an analysis of these cases it seems clear that fish 

is property which falls within the property and civil rights 
jurisdiction of the Provinces and that any contract or arrange- 
ment between citizens for the disposal of the proceeds of the 
sale of that property is not, in any way, essential to, does not 
fundamentally relate to nor is it necessarily incidental to the 
policing or control of fisheries. Fish like grain in The King 
v. Eastern Terminal Elevator Co., supra, are the product of 
the grounds on which they are harvested and the fact that 
Canada may control the fishing grounds does not necessarily 
give it continuing control after harvesting over the product 
itself which is the article of trade or over the marketing of 
the product within any Province. 

The fact that some of the operations and perhaps in some 
particular cases the greater part of the fishing operations 
may be carried on outside provincial territorial waters does 
not affect the situation. This point was specifically dealt with 
by the Court of Appeal of British Columbia in Mark Fishing 
Co. Ltd. et al. v. United Fishermen & Allied Workers’ Union 
et al. (1972), 24 D.L.R. (3d) 585, [1972] 3 W.W.R. 641 
[affirmed 38 D.L.R. (3d) 316n, [1973] S.C.R. vii, [1973] 
3 W.W.R. 13]. In this case, on the question of legislative 
authority over the subject-matter, Chief Justice Davey stated 
at p. 592 D.L.R., p. 647 W.W.R.: 

... I see no distinction between property rights in fisheries and 
the regulation of labour relations in the industry, because the 
legislative authority over both belongs to the Provinces under head 
13 of s. 92, unless the right to regulate labour relations in the in- 
dustry is an essential or vital part of the protection and preserva- 
tion of the fisheries, a point I shall discuss later. 

He then went on to state at p. 594 D.L.R., p. 649 W.W.R.: 
Since I am firmly of the opinion that head 12 does not by inter- 

pretation expressly extend to legislative control over labour rela- 
tions between owners of fishing vessels and their crews, it becomes 
necessary to consider whether the power to regulate and control 
the fisheries in order to preserve and protect them must include 
the power to regulate the terms and conditions of employment of 
the fishing crews vis-à-vis their employers. 

He then concluded that it had not been established in evidence 
that the power to regulate and control fisheries must include 
the power to regulate any terms or conditions of employment. 

On this last-mentioned point, the evidence, in the present 
case before me, indicates that prolonged work stoppage in 
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the fishing industry might have an adverse effect on the 
reproduction of fish by reason of over-abundance of fish in 
the spawning grounds. One cannot help but conclude, how- 
ever, that a stoppage of work in the canneries themselves, or 
perhaps over the transportation system from the canneries 
or in the supply of containers, etc., to the industry, would 
result in fish purchases being halted and, therefore, would be 
just as likely to lead to an interruption of fishing. No one 
could seriously argue that this would give Parliament the 
power to legislate regarding labour relations in these last- 
mentioned areas. In any event, the above-quoted case of Mark 
Fishing Co. Ltd. et al. v. United Fishermen & Allied Workers’ 
Union et al. specifically dealt with the matter and, although 
that decision is not binding on me, I certainly consider it good 
law. It may be stated here also that one cannot suppose that 
work stoppage would be more likely to occur or be more pro- 
longed where labour relations are provincially controlled as 
opposed to being federally controlled, and it follows that one 
cannot reasonably conclude that provincial control of labour 
relations in this situation would be likely to hinder Canada's 
right to police and supervise the fishing grounds. For the 
above reasons I cannot accept the argument that head 12 of 
s. 91 would, in the circumstances of the present case, over- 
ride the jurisdiction afforded the Province in this matter 
under s. 92(13). 

An argument was advanced at the hearing to the effect 
that, by reason of Canada’s treaty-making powers regarding 
fisheries and the reciprocal protection of fisheries and 
Canada’s obligation to implement such treaties, the Canadian 
Parliament possesses ipso facto jurisdiction over the labour 
relations of fishermen. 

As to distribution of treaty-making powers, the subject 
was fully dealt with and settled by the Privy Council in A.-G. 
Can. v. A.-G. Ont. et al., [1937] 1 D.L.R. 673, [1937] 1 
W.W.R. 299, [1937] A.C. 326. In that case, their Lordships, 
after clarifying certain doubts which had arisen by reason of 
some ambiguous wording in what is referred to as the Aero- 
nautics case, Re Aerial Navigation, [1932] 1 D.L.R. 58, 
[1931] 3 W.W.R. 625, [1932] A.C. 54, and certain obiter 
dicta used in what is known as the Radio case, Re Regulation 
& Control of Radio Communication, [1932] 2 D.L.R. 81, 
[1932] 1 W.W.R. 563, [1932] A.C. 304, went on to state at 
pp. 681-2 D.L.R., p. 351 A.C., as follows: 

Their Lordships are satisfied that neither case affords a -warrant 
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for holding that legislation to perform a Canadian treaty is exclu- 
sively within the Dominion legislative power. 

For the purposes of ss. 91 and 92, i.e., the distribution of legis- 
lative powers between the Dominion and the Provinces, there is no 
such thing as treaty legislation as such. The distribution is based 
on classes of subjects: and as a treaty deals with a particular class 
of subjects so will the legislative power of performing it be ascer- 
tained. No one can doubt that this distribution is one of the most 
essential conditions, probably the most essential condition, in the 
inter-provincial compact to which the B.N.A. Act gives effect. 

And also at pp. 682-3 D.L.R., p. 352 A.C.: 
It follows from what has been said that no further legislative 

competence is obtained by the Dominion from its accession to inter- 
national status, and the consequent increase in the scope of its 
executive functions. It is true, as pointed out in the judgment of 
the Chief Justice, that as the executive is now clothed with the 
powers of making treaties so the Parliament of Canada, to which 
the executive is responsible, has imposed upon it responsibilities 
in connection with such treaties, for if it were bo disapprove of them 
they would either not be made or the Ministers would meet their 
constitutional fate. But this is true of all executive functions in 
their relation to Parliament. There is no existing constitutional 
ground for stretching the competence of the Dominion Parliament 
so that it becomes enlarged to keep pace with enlarged functions 
of the Dominion executive. If the new functions affect the classes 
of subjects enumerated in s. 92 legislation to support the new 
functions is in the competence of the provincial Legislatures only. 
If they do not, the competence of the Dominion Legislature is 
declared by s. 91 and existed ab origine. In other words the 
Dominion cannot merely by making promises to foreign countries 
clothe itself with legislative authority inconsistent with the con- 
stitution which gave it birth. 

(The italics are mine.) 
In view of the above, it seems established law that the'' 

treaty-making powers of Canada existing by reason of its 
control over sea coast and inland fisheries cannot give the ! 

Canadian Parliament any more jurisdiction than it possesses! 
by virtue of the very head in s. 91 which is the source of that 
treaty-making power on the subject, namely, in this case,/ 
head 12 pertaining to “Sea Coast and Inland Fisheries”. —■ 

A very comprehensive argument was also made on behalf 
of the intervenors Native Brotherhood based on Canada’s 
exclusive right to legislate regarding native Indians and their 
lands, to the effect that the federal authority for this reason 
did have jurisdiction in the present case. The jurisdiction of 
the federal over native Indians is found in'head 24 of s. 91 
which reads as follows : “Indians, and Lands reserved for the 
Indians”. 

At the same time, the argument was also made that by 
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reason of the Royal Proclamation, 1763, which it is alleged 
is in force in British Columbia, or alternatively, by reason 
of aboriginal rights to engage in fishing, which native Indians 
have enjoyed from time immemorial and which rights can- 
not be removed or regulated directly or indirectly by provin- 
cial legislation, the federal authority has exclusive right to 
legislate regarding labour relations between fishermen and 
the Processors since labour relations in this special area can 
intimately affect the rights of Indians and since fishing is 
one of their main occupations in British Columbia. 

As to the aboriginal rights of Indians in British Columbia, 
or those existing by virtue of the Royal Proclamation, 1763, 
it seems that, in view of the split decision of the Supreme 
Court of Canada in the case of Colder et al. v. A.-G. B.C. 
(1973), 34 D.L.R. (3d) 145, [1973] S.C.R. 313, [1973] 4 
W.W.R. 1, the Courts of British Columiba (but not this 
Court) are now bound by the unanimous decision of the 
Court of Appeal of that Province in the Colder case reported 
in 1971, 13 D.L.R. (3d) 64 (1970), 74 W.W.R. 481. That 
Court upheld the decision of the trial Judge, who dismissed 
the action for a declaration that the aboriginal or Indian title 
to ancient tribal territories was never lawfully extinguished. 

It would be useful under the circumstances to have the 
matter reconsidered by the Supreme Court of Canada, espe- 
cially in view of the fact that it seems certain that the 
present case will ultimately reach that Court, but I for one, 
fail to see how the issue is relevant to the present case. The 
mere fact that the control of labour relations between fisher- 
men and fish processors might affect the rights of many 
Indians by reason of the fact that there are a good many of 
them among the crews of fishing vessels is not, in my view, a 
factor which would give Canada jurisdiction. Even if it were 
ultimately decided that the Indians did possess certain terri- 
torial rights by virtue of either aboriginal rights or the Royal 
Proclamation, 1763,1 fail to see how it would follow that they 
have any exclusive right to fishing, especially in the sea or 
the coastal areas. Notwithstanding that the native Indians 
might possibly possess ancient rights regarding fishing and 
hunting or certain territorial rights, they certainly do not 
possess an exclusive right over either the inland fisheries of 
British Columbia, the coastal fisheries or those on the high 
seas. 

The legislation in issue does not purport to affect the rights 
of native Indians as such; it is not directed at them either 
expressly or implicitly. It is in substance as well as in form, 
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general legislation designed to regulate and control the rela- 
tionship existing between fish processors and all fishermen 
who fall under the definition of employee as stated in 
s. 107(1) (b) above quoted. Since it is truly labour legislation 
affecting all citizens who fall under its terms, the mere fact 
that some native Indians who, as members of crews of fish- 
ing vessels chosing to contract with fish processors, are 
affected by it, cannot give Parliament jurisdiction to enact 
this type of legislation any more than the fact that they 
might form a substantial part of the people engaged in any 
other particular business, trade, calling or profession would 
clothe Parliament with jurisdiction over labour legislation in 
any such field. Furthermore, the fact that the particular 
trade or calling involved happens to be fishing, which is 
obviously a trade, or calling in which all Canadian citizens 
may participate without distinction as to race, cannot in any 
way alter this aspect of the situation. The enjoyment by native 
Indians of any ancient privileges or rights not enjoyed by 
others cannot change or override any Province’s right to 
legislate generally as to property and civil rights for the 
general benefit of the residents of that Province. Should the 
native Indians indeed possess such ancient aboriginal or 
treaty rights and should any particular provisions of any 
such legislation infringe those rights, such provision would 
not be binding upon or operative against native Indians, but 
this certainly does not mean that the Province would lose its 
jurisdiction to pass the legislation in the first place and that 
jurisdiction in the matter would pass to Parliament by 
reason of any such native rights. 

It is therefore unnecessary to decide whether aboriginal 
or treaty rights exist for the purpose of determining the 
question in issue and, for the reasons above mentioned the 
fact that the crews of fishing vessels comprise native Indians 
cannot affect j urisdiction in this case. 

The second ground raised by the Processors for objecting 
to jurisdiction is that the Act by its very terms does not 
purport to apply to the present situation. As stated previously, 
the relevant section is 108 of the Canada Labour Code, supra. 
“Federal work, undertaking or business” is fully defined in 
s. 2 of the Canada Labour Code and means 

... any work, undertaking or business that is within the legislative 
authority of the Parliament of Canada ... 

In other words the word “federal” is not limited to a work or 
undertaking in which the federal Government is actually en- 
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gaged as such, but a work or undertaking or business over 
which the federal has authority to legislate. Section 108 
states that the provisions of that part of the Canada Labour 
Code applies when the employees (which include the fisher- 
men in our case) are “employed upon or in connection with 
the operation of any such work, undertaking or business”. 
The fishermen are certainly not employed “upon” the opera- 
tion of any such work, etc. The question is therefore whether 
they might be considered as being employed “in connection 
with” the operation of same. 

The meaning and application of the words "in connection 
with” were considered by almost all the Justices of the 
Supreme Court of Canada in a 1955 reference to that Court 
of the 1952 Act, Reference re Industrial Relations and Disputes 
Investigation Act, etc., [1955] 3 D.L.R. 721, [1955] S.C.R. 
529, to which I have previously referred in these reasons. The 
words “in connection with” were used in s. 53 of that Act 
which was so similar to s. 108 of the Canada Labour Code, as 
to be almost identical to it. The relevant part of s. 53 reads 
as follows : 

63. Part I applies in respect of employees who are employed upon 
or in connection with the operation of any work, undertaking or 
business that is within the legislative authority of the Parliament 
of Canada including, but not so as to restrict the generality of the 
foregoing... 

As to the words “in connection with” Taschereau, J. (as 
he then was), stated at pp. 736-7 of the report: 

The words "in connection with” found in s. 53, must not of 
course be given too wide an application. But, I think it quite im- 
possible to say in the abstract, what is and what is not “in con- 
nection with". It would be overweening to try and forsee all possi- 
ble cases that may arise. I can imagine no general formula that 
could embrace all concrete eventualities, and I shall therefore not 
attempt to lay one down, and determine any rigid limit. Each case 
must be dealt with separately. 

Kellock, J., had this to say about the expression at p. 748 : 
Apart from Government employees, the application of Part I 

is provided for by s. 53, which it is not necessary to restate. In 
my view, the words “in connection with” in the second line of 
s. 53, as well as in para, (a), are not to be construed in a remote 
sense but as limited to persons actually engaged in the operation 
of the work, undertaking or business which may be in question. 
Just what are the proper limits in this connection of the word 
“employees” in the section must be left for determination in parti- 
cular cases as they arise. For example, persons performing merely 
casual services upon or in connection with a Dominion “undertak- 
ing" would not necessarily fall within the ambit of that word as 
used in s. 92(10). 



RE B.C. PACKERS LTD. AND B.C. UNITED FISHERMEN, ETC., UNION 625 

Rand, J., stated at pp. 741-2 : 
The tests of the scope of Dominion powers as they touch in- 

cidentally upon civil rights are difficult of precise formulation. In 
G.TJi. v. A.-G. Can., [1907] A.C. 65, Lord Dunedin asks whether 
the dealing with a civil right there was “truly ancillary to railway 
legislation’’. The fact that the prohibition would tend, as argued 
by the Company, to negligence on the part of employees, was taken, 
if true, to be conclusive that the prohibition was ancillary. Other 
expressions have been used: “necessary incidental” in the Local 
Prohibition case [A.-G. Ont. v. A.-G. Can.], [1896] A.C. 348 at 
p. 360; “incidentally”: Ladore v. Bennett, [1939], 3 D.L.R. 1, 
A.C. 468. These phrases assume that legislation on a principal 
subject-matter within an exclusive jurisdiction may include as 
incidents subordinate matters or elements in other aspects outside 
that jurisdiction. The instances in which this power has been up- 
held seem to lead to the conclusion that if the subordinate matter 
is reasonably required for the purposes of the principal or to 
prevent embarrassment to the legislation, its inclusion to that 
extent is legitimate. This may be no more than saying that the 
incidental has a special aspect related to the principal. Actual 
necessity need not appear as the contracting-out case [G.T.R. v. 
A.-G. Can., supra] shows; it is the appropriateness, on a balance 
of interests and convenience, to the main subject-matter or the 
legislation. I do not construe the words "in connection with" in 
the opening paragraph of s. 53 as to local matter to go beyond 
what can be annexed to federal legislation within the meaning of 
these phrases. 

(The italics are mine.) Kerwin, C.J.C., stated at p. 730: 
. . . therefore, the Act before us should not be construed to apply 
to employees who are employed at remote stages, but only to those 
whose work is intimately connected with the work, undertaking or 
business. 

Estey, J., stated at pp. 757-8: 
Mr. Magone particularly emphasized the words “upon or in con- 

nection with” in the opening words of s. 53 and “on for or in con- 
nection with” as they appear in s. 53(a). He contended that these 
words are so wide and comprehensive as to include not only matters 
which may form an integral part or be necessarily incidental to a 
work, undertaking or business over which the Parliament of Canada 
has legislative jurisdiction, but would extend to any activity, however 
slightly or remotely it may be connected with a given work, under- 
taking or business. It may be conceded that in their widest import 
there is much in such a contention, but these words must be read 
and construed in association with the other language of the section 
and, indeed, with that of the Act as a whole. When so read I do 
not think they could be construed to include more than that which 
would form an integral part or be necessarily incidental to the work, 
undertaking or business that was within the legislative competence 
of Parliament. 

Cartwright, J. (as he then was), stated at p. 771: 
With this in mind the words “in connection with” appearing in the 
second line of the section must be understood as meaning “connected 
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in such manner with the operation of the work, undertaking or 
business referred to that the legislation contained in Part I of the 
Act when applied to the employees so described is in substance 
legislation in relation to the operation of such work, undertaking 
or business or necessarily incidental (to use the words of Lord 
Watson in A.-G. Ont. v. A.-G. Can., [1896] A.C. at p. 360) or truly 
ancillary (to use the words for Lord Dunedin in G.TJt. v. A.-G. 
Can., [1907] A.C. at p. 68) thereto.” The words “in connection with” 
in the second line of cl. (a) must be similarly construed . . . 

and Fauteux, J. (as he then was), stated at p. 776: 
. . . the employment therein referred to would then be employment 
upon such work, undertaking or business that is within the legisla- 
tive authority of the Parliament of Canada or employment at to 
part of or necessarily connected with the operation of such work, 
undertaking or business. Hence the effectiveness of the limitation 
is unaffected by the words “in connection with” appearing in the 
governing provision of the section ... 

It seems clear from this case that if the words “in connec- 
tion with” were not given the restrictive meaning of being 
“necessarily incidental to” then the statute, being labour legis- 
lation, would be ultra vires the Parliament of Canada in 
accordance with the previous decision of the Privy Council 
in the Toronto Electric Com'rs v. Snider et al. case, supra, as 
being general property and civil rights legislation. 

In considering the words “in connection with” in the light 
of the particular circumstances of the case at bar, in order 
to decide whether the statute would be operative in the case 
of the Processors and the fishermen, one must determine 
whether there is a federal work, undertaking or business in 
connection with the operation of which the fishermen are 
employed. 
' According to the authorities previously quoted, the federal 
undertaking or business over which Parliament has legisla- 
tive authority in this case is fisheries in the limited sense of 
the policing or the controlling of the exploitation of fisheries. 
Are fishermen employed in connection with the operation of 
that particular undertaking? 

— The decision would not be difficult if the federal authori- 
ties were legally engaged in the trade or business of fishing. 
The employment in which the fishermen are in fact engaged 

. is undoubtedly fundamentally and directly affected by the 
controls or regulations which Canada might, from time to 
time, legally impose on the fisheries, but that is an entirely 
different matter from saying that they are employed in any 
way in connection with the undertaking of effectively im- 
posing or carrying out the controls themselves. They are 
subject to policing and controlling activities imposed by the 
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Canadian statutes affecting fisheries but they are not em- 
ployed in connection with the operation of those activities, 
namely, the policing and control of fisheries. 

It might be otherwise also if Parliament had legislative 
jurisdiction over the business, trade or undertaking of fishing. 
It does not, in my view, possess any such jurisdiction. Its- 
jurisdiction is limited to the policing of fisheries themselves 
and does not, as stated previously, even enjoy property rights 
over these fisheries. The fact that it could by its regulatory 
powers in some instances completely prevent any fishing 
whatsoever from taking place does not clothe it with the 
jurisdiction over fishing as a business. Any interference with 
actual fishing is merely a direct consequence on provincial 
property and civil rights, of the exercise by Canada of its 
jurisdiction in a field reserved to it and does not thereby 
extend the jurisdiction of Parliament over the provincial civil 
rights field which has been so affected by the federal legis- 
lation. Parliament would possess jurisdiction in this latter 
field only if such additional jurisdiction were essential to or 
reasonably required for the proper exercise of jurisdiction-, 
in the field reserved to it. I cannot find any such essential ' 
requirement, for Canada may continue as it has up to the 
present time, to effectively control the fisheries without con- 
trolling the labour relations of the fishermen. It follows that 
the fishermen cannot be considered as employed “in con- 
nection with” any federal work, undertaking or business. 

I therefore conclude that the terms of s. 108 of the Canada 
Labour Code do not purport to render the Act applicable to 
labour relations between fishermen and the Processors in the 
circumstances of the case before me, but in any event if they 
do, then the Act is in that respect unconstitutional and ultra 
vires the Parliament of Canada in that it purports to deal 
with a matter specifically reserved to the Provinces under 
head 13 of s. 92 of the British North America Act, 1867. 

The applicants in this motion will therefore be entitled to 
the relief claimed and a writ of prohibition will issue as 
requested. 

The fact that, as stated previously, I have been assured by 
all of the applicants and both respondents that my decision, 
whatever it may be, will be appealed should not deter me from 
applying the generally accepted principle that costs normally 
follow the event. Accordingly, the applicants shall have their 
costs against the respondents. 

Application granted. 
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LA REVUE DE JURISPRUDENCE 

DISTRICT DE MONTREAL. 

■âPM -i:Æ 

Loi des Indiens — Acte dp !'Amérique Britanni- 
que du Nord — Droits des provinces — Per- 
mis comme vendeur dans la cité de Montréal.' 

COCIl DU RECORDER DE LA CITE DE MONTREAL. 

MONTREAL, 17 janvier. 1933. 

No. 22S43 U. P. 

LA CITE DE MONTREAL, demanderesse v. JOHN BLUE- 

FEATHER. défendeur. 

Jt'of::—Le paragraphe 92 de l’acte de l'Amérique Britanni- 

que du Nord, sous-paragraphes 13 et 16, donne ans 

législatures provinciales le pouvoir de légiférer sur 

toute chose affectant la propriété et les droits civils 

dans la province et sur toute chose de nature locale 

ou privée dans la province. 

En conséquence, la ville de Montréal, de par sa 

charte, a le droit de réclamer d'un indien un permis 

ou licence comme vendeur ambulant de ladite cité, 

la province ayant le droit de légiférer en ce qi» con- 

cerne les choses locales ou privées. 

L’accusé, John Bluet’eatlier, un Indien, est 
poursuivi pour avoir, le S octobre, 1932, illégale- 
ment fait affaire comme vendeur ambulant dans 
la rue St-André, dans la cité de Montréal, sans 
avoir au préalable obtenu un permis (licence) de 
la dite cité. 

Il offrait on vente des remèdes ou médicaments 
qu’il avait préparés lui-même. Ces faits sont ad- 
mis de part et d'autre. 
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L’accusé, par l’entremise de son savant pro- 
cureur, prétend qu’il n’est pas obligé d’être pos- 
sesseur d’un permis de la cité de Montréal, pour 
y vendre ses médicaments. A l’appui de ses pré- 
tentions, il nous réfère à l’acte de l’Amérique 
Britannique du Nord, à Bourinot ( Constitution 
du Canada), à la loi concernant les Indiens, au 
rapporl des commissaires spéciaux pour s’enqué- 
rir des affaires des sauvages du Canada (1856) 
et à certains jugements. 

Il en vient à la conclusion que les Indiens ne 
sont pas soumis au contrôle de la Province, qu’ils 
sont sous la tutelle exclusive du Parlement du 
Canada, qui seul peut légiférer en ce qui les re- 
garde. 

Il m’est impossible de souscrire à cette opi- 
nion, qui est contraire aux règles posées par nos 
tribunaux, depuis la mise en vigueur de la loi 
concernant les Indiens. Sans disposer de la ques- 
tion de savoir si certains droits des Indiens ont 
été méconnus, nous ne pouvons aller à l’encontre 
des lois qui les régissent, encore moins créer pour 
eux des exceptions qui ne sont pas prévues par 
la loi. 

Le paragraphe 91, sous-paragraphe 24, de 
l’Acte de l’Amérique Britannique du Nord, don- 
ne au parlement du Cauada le pouvoir de légifé- 
rer en ce qui concerne les Indiens, ainsi que dos 
réserves de terrains. Rien dans la loi concernant 
les Indiens indique qu’ils soient exempts^ de payer 
une licence pour vendre des produits ou médica- 
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meats fabriqués ou manufacturés par eux. Par 
contre le paragraphe 92 de l’Acte de l’Amérique 
Britannique du Nord, sous-paragraphes 13 et 16, 
donne aux législatures provinciales le pouvoir de 
légiférer sur toute chose affectant la propriété 
et les droits civils dans la province et sur toute 
chose de nature locale ou privée dans la province. 
Le champ est donc libre pour la province pour 
légiférer en ce qui concerne les choses locales ou 
privées dans la province. 

Dans la cause de The Canadian Pacifie Railway 
Co. v. Corporation de la Paroisse de Notre-Dame 
de Bon-secours (1899) A. C., il est dit:— 

“The British Xorth America Act, whilst it 
“gives the legislator control of the Indian dé- 
pendant, qua Indian, to the parliament of the 
“Dominion, does not declare that the defendant 
“shall cease to be a citizen of the province in 
“which lie may be, or that he shall, in other res 
“pects, he exempt from the jurisdiction of the 
“provincial legislatures. . . ’’ 

Les remarques du juge J. A. ilacLaren, de la 
Cour d’Appel d’Ontario, dans une cause du Roi 
v. Hill, sont bien au point et très intéressantes. 
Cette cause est rapportée au volume 15 O. L. R., 
ci la page 411. 

Fin voici une partie: 
“If the claim is well founded, not only will 

“Indians be relieved from all prohibitions and 
“restrictions imposed upon the people of this 
“Dominion by the legislation of the respective 



. * -V 

LA KEVT7E DE JTTPJSPKT7DEXCE 103 

“} il] not bo able to claim any 
4‘of the benefits or advantages conferred by such 
“legislation and will be relegated, safe as to the 
“few matters legislated yet by the Dominion, and 
“any remnants of old législation, to the condi 
“tiens and rights of their ancestors when this 
“country was first discovered. They would also 
“be shut off even from a large part of the old 
“provincial legislation before consideration, for 
“it is well known that the Imperial Government 
“retained in its own hands all matters relating 
“to Indians and Indian hands long after it had 
“transferred other local matters to the provin- 
cial authorities’’. 

L’accusé a-t-il voulu invoquer les paragraphes 
102, 103, 104 et 105 de la loi concernant les In- 
diens? Il n’y attrait que le paragraphe 102 qui 
pourrait se rapprocher du cas qui nous occupe. 

L’accusé est poursuivi non pour une taxe, mais 
bien pour une licence ou permis. 

Pour ccs considérations je sui s obligé de main- 
tenir la plainte et de déclarer le défendeur cou- 
pable d’avoir illégalement fait affaire comme 
vendeur ambulant le Sième jour d’octobre 1932. 
dans la rue St-André, dans la cité de Montréal, et 
de le condamner à une amende de $2.00 et les 
frais ou à défaut, à un mois de prison. La remise 
de l’amende lui sera faite s'il prend sa licence. 

Mires SI-Pierre & Cie, procureurs de la deman- 

deresse. 

Mire Edmond Vourchcsut, jo ncurenr dit defen- 

deur. 

I 
I 
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Question de droit constitutionnel, soulevée au cours de 
poursuites pénales. Les faits de la cause sont exposés aux 
remarques qui suivent: 

M. le juge LANGELiER.Deux actions ont été prises contre M. le juge 
la défenderesse par le garde-chasse Jacques Dion: la pre- LanSc,ier- 
micre pour avoir eu en sa possession, illégalement, trois 
peaux de castor et douze peaux de rats musqués, le 29 
juillet dernier; la seconde pour avoir eu en sa possession 
illégalement, le 21 juillet aussi dernier, trois peaux de cas- 
tors et douze peaux de rats musqués. 

M. le juge Langelier.—Cour des sessions de la paix.— Xo 1130.— 
Louis Sl-Laurent. C. R., avocat du demandeur.—Ferdinand Roy, C.R., 
-.•ve r; t 1' la d'lande e-se.—A. R. Ilolden, C. R., conseil. 

Vol. 51 COUR SUPERIEURE 413 

DION p. LA COMPAGNIE DE LA BAIE D’HUDSON. Québec 

1917 

Loi de pêche de Québec-—Sa constitutionnalité—Compagnie 
de la Baie d'Hudson—Ses privilèges—Loi de F Amérique 
britannique du Xord, 1S67, art. 92, sous-par. 5 et 16t— 
5. ref., 1909. art. 2247 et suiv.—C. civ., art. 6, 17. 

26 fév. 

1. La loi de pêche de Québec est constitutionnelle, parce qu’elle 
n'a trait qu'à l'administration des terres publiques qui sont la 
propriété de la province et qu'elle ne louche qu'à des matières d’une 
nature purement locale, mentionnées aux sous-paragraphes 5 et 16 
de l'article 92 de l’Acte de l’Amérique britannique du Xord. 

2. Lorsque la législature de Québec édicte des lois dans les- 
limites des pouvoirs qui lui sont conférés par l’Acte de l’Amérique 
britannique du Nord, clic peut décréter, comme sanction de telles 
lois, l’amende et l’emprisonnement, sans enfreindre les disposi- 
tions du même acte, qui donnent au parlement fédéral le pouvoir 
exclusif de légiférer en matières criminelles. 

3. Les Sauvages qui habitent la province sont des sujets bri- 
tanniques, et, comme tels, soumis à ses lois. 

1. La Compagnie de la Baie d’Hudson, ayant cédé et vendu au 
gouvernement du Canada tous les droits et privilèges qu’elle 
possédait en vertu de sa charte, à l’exception de celui de faire la 
traite des fourrures, est soumise aux lois de cette province, en 
vertu des articles 6 et 17 du Code civil. 
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Les parties ont consenti à ce que la preuve fût commune 
dans les deux causes. 

1. La défenderesse prétend qu'en vertu des privilèges 
que la couronne lui a donnés dans sa charte, la loi de chas- 

•Compagnie se de cette province est ultra vires et ne peut pas lui être 
de la 
Baie 

-d’Hudson 

'Québec 

1917 

Dion 
v. 

Al. le juge 
-Langelier. 

appliquée. 
Examinons les pouvoirs conférés aux provinces par l’Ac- 

te de l’Amérique britannique du Nord,et que nous trouvons 
formulés dans l’art. 92 qui dit: 

Dans chaque province la législature pourra exclusivement faire des 
lois relatives aux matières tombant dans les catégories de sujets ci- 
dessous énumérés,savoir: 

5. L’administration et la vente des terres publiques appartenant à 
la province et des bois et forêts qui s’ÿ trouvent; 

13. La propriété et les droits civils dans les provinces; 
16. Généralement toutes les matières d'une nature purement locale 

ou privée dans la province. 
Personne ne contestera que la législature a le contrôle 

absolu des bois et forêts dans les limites de son territoire, 
qu’elle peut lesvendre et en disposer comme elle l’entend, 
qu’elle peut faire toutes les lois et tous les règlements qu’el- 
le juge à propos pour leur conservation et leur amélioration. 

Les animaux qui habitent ces forêts sont également la 
propriété de la province, qui peut décréter la manière de les 
chasser ou de les détruire, s’ils sont dommageables: elle a 
aussi le droit de punir ceux qui enfreignent les lois qu'elle 
a passées à ce sujet. Jamais non plus, le parlement fédéral 
n’a songé pour un instant à légiférer sur ce sujet. 

Le seul jugement que je connaisse sur cette matière est 
celui de la Cour du banc du roi, au Manitoba, dans la cause 
du Roi v. Robertson1, qui se lit comme suit: 

The provincial statute, 46 & 47 Vict., ch. 19, as amendeJ by 49 
Vict., ch. 110, sect. 25, sub-sect, (g), regulating the killing and posses- 
sion of game at certain seasons of the year arc intra rirrs.being within 
those clauses of the B. N. A. Act,relating to ‘ Properly and Civil rights’", 
and matters of a merely local or private nature. 

En préparant l’acte de la Confédération, lorsque l’on est 
arrivé à la distribution des pouvoirs législatifs, ses auteurs 
ont voulu donner le droit de légiférer en matières privées, 
en matière de propriété et de droits civils, qui jusque là 
avait été exercé par la Législature du Canada, soit au par- 

l. 3 Man. L. R. 613. 

%*'- r. 
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lenient fédéral ou aux législatures provinciales. Or, il n’y a 
rien dans cet acte qui démontre une intention de conférer ces 
droits au parlement central. Au contraire, il y est décrété 
explicitement que les lois du ressort du législateur se limite- 
ront, dans la province au droit de propriété, au droit civil 
et aux choses d’un caractère privé; aucune limite n’est po- 
sée quant à l’étendue des pouvoirs des législatures, en ce qui 
concerne les droits privés relevant de leur compétence. 

Comme le disait l’ancien juge en chef Strong de la Cour 
suprême1 *: 

That the Legislature have that power in all cases where the property 
and rightssought to be alTecled are in the province to the same unlimited 
extent that the Imperial Parliament has in the United Kingdom, I have 
not the slightest doubt. 

Les lois de chasse dans cette province n'empiètent en 
aucune manière sur le domaine fédéral en ce qui concerne 
la procédure criminelle. Car, comme nous venons de le 
voir, si la législature a le droit de faire des lois concernant 
la chasse en vertu de l’art. 92 de l’Acte A. B. N., le para- 
graphe 15 du même article lui donne le pouvoir de mettre 
une sanction à ces lois. C’est ce qui a été décidé parla Cour 
suprême dan& une cause de Poitras v. la Corporation de 
Québec. On prétendait que la procédure criminelle étant 
de la compétence du parlement fédéral, les législatures 
n'avaient pas le droit, par leurs lois d’imposer l’amende et 
l'emprisonnement; cette prétention a été rejetée par les 
tribunaux. Je cite les paroles du juge en chef Richards. 

It seems clear that they (the legislatures) had the right to impose 
punishment by fine, penalty,or imprisonment for enforcing any law pro- 
perly passed by them, on matters within their exclusive jurisdiction. 
.... We think we must come to the conclusion that when the Impe- 
rial Parliament used the words “The Criminal Law” and including "the 
procedure in criminal matters”,they did not mean that the local legis- 
lature had not the power to legislate so as to punish by fine or imprison- 
ment with the view of enforcing the laws, where such power is expressly 
given by that act1. 

C’est en d'autres termes l’application de la règle que l’on 
trouve dans Story3: 

A grant of power to regulate, necessarily excludes the action of all 
others who would perform the same operation on the same thing. 

1. 1 Pugslcy, 300; — The Queen 2. Doutre. Constitution du Ca- 
x. Dox and others. nada, p. 321. 

3. State tfc Const. Law, So. 1067. 

Québec 

1917 

Dion 
v. 

Compagnie 
de la 
Baie 

d’Hudson. 

M. le juge 
Langelier. 
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1917 
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v. 

Compagnie 
de la 
■ Baie 

d’Hudson. 

M. le juge 
Langelier. 

La question qui se pose est donc celle-ci: Y a-t-il 
aucune législation fédérale sur le même sujet,same operation 
on the same thing ? Non, il n’y en a pas. 

Notre Cour d’appel a décidé dans le meme sens, dans une 
cause de Paige v. Griffith'. 

Voici comment s’est exprimé le juge Sanborn; 
The Provincial Legislature has the power to provide the procedure 

for enforcing the penalties incurred under the License Act.and to im- 
pose fine, penalty or imprisonment for enforcing any law of the province 
made in relation to any matter coming within any of the classes of 
subject enumerated among their powers. Where power is given to 
impose a penalty, it implies power to inforce it. 

Les tribunaux de l’Ontario ont décidé dans le même sens 
dans Regina v. Toland'K 

Notwithstanding the reservation of criminal procedure to the Domi- 
nion Parliament in sub-section 27 of sect. 91 of the B. N. A. Act, a 
provincial legislature has power to regulate and provide for the course 
of trial and adjudication of offences against its lawful enactments, even 
though such offences may be termed crimes:and therefore to regulate the 
giving of evidence by defendants in such cases. 

Le fait qu’il y a dans notre province des réserves pour les 
Indiens n’a pas ppur efTet de rendre inconstitutionnelle 
la loi de chasse ; ils y sont soumis comme tous les autres: 

Indians in Canada arc British subjects and entitled to all the rights 
and privileges of such, except so taras those rights are restricted by 
statute, and notwithstanding sub-sect. 21 of sect. 91 of the B.N. A. Act. 
1867,they are sub-sect to all provincial laws which the province has 
power to enact’. 

Une autre objection que l’on pourrait faire, c’est que 
cette loi affecte le commerce des fourrures, et que notre 
législature n’a pas le droit d’y imposer des restrictions, ce 
qui serait contraire à la sous-sect. 2 de l’art. 91 de l’acte 
«The.regulation of trade and commerce». 
' La loi qui nous occupe ne met aucun empêchement.aucu- 
ne restriction au commerce des fourrures; tout ce qu’elle 
fait, c’est de protéger le gibier et d’empêcher qu’on le dé- 
truise à certaines époques où la chasse en est prohibée, et 
cela est fait pour en assurer la conservation. Les lois 
qu’elle a passées ont simplement pour objet de protéger cer- 
tains animaux dont la fourrure est précieuse. 

3. Sanderson v. Iledij, K. B. 
Man. L. R. 22;—liex v. H il!, 15 
O. L. R. 106. 

1. [1873] 17 L.C. J.302;18L. 
C. J. 119. 

2. 22 0. R. 505. 

1 
I 
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Mais.même en supposant que ces lois auraient pour effet 
de gêner ce commerce, le Conseil privé a déridé que les 
législatures avaient le droit de faire de semblables lois. 
On trouve cette décision dans Beauchamp,Jurisprudence 
du Conseil privé: 

The words “regulation of trade and commerce”, in their unlimited 
sense.are sufficiently wide, if uncontrolled by the context and other parts 
of the Act, to include every regulation of trade ranging from political 
arrangements in regard to trade with foreign governments requiring the 
sanction of Parliament, down to minute rules for regulating particular 
trades. But a consideration of the Act shows that the words were not 
used in this unlimited sense. In the first place, the collocation of No. 2 
w ith the classes of subjects of national and general roncern affords an 
indication that regulations referring to general trade and commerce 
were in the mind of the legislature. If the words had been intended to 
have the full.scope of w hich in their liberal meaning.thev are susceptible, 
the specific mention of several of the other classes of subjects enumera- 
ted in section 91 would have been unnecessary; as 1 5,banking;! “.weights 
and measures; 18, bills of exchange and promissory notes; 19, interest; 
and even 21, bankruptcy and insolvency. 

Construing therefore the words “regulation of trade and commerce” 
by the various aids to their interpretation above suggested, they would 
include political arrangements in regard of trade requiring the sanction 
of Parliament, regulation of trade in matters of inter-provincial concern, 
and it may be that they would include general regulation of trade 
alTccting the whole Dominion. 
... Its authority (the Dominion Parliament) to legislate for the regula- 
tion of trade and commerce does not comprehend the power to regulate 
by legislation the contracts of a particular business or trade, such as the 
business of fire insurance in a single province. 

On sait que la constitution des États-Unis ressemble à la 
nôtre en ce qui concerne la distribution de pouvoirs législa- 
tifs entre le gouvernement de Washington et les différents 
Étals; avec cette différence qu’aux Etats-Unis tous les 
pouvoirs non spécialement attribués au gouvermement 
central par les différents États appartiennent à ceux-ci, 
tandis que chez nous.au contraire, les pouvoirs non spécia- 
lement concédés aux provinces par le Parlement imnérial' 
appartiennent au gouvernement fédéral, la source du pou- 
voir se trouvant ainsi renversée. 
Or,voici ce que dit à ce sujet Story1; 

The acknowledgement power of the states over certain subjects 
having connection with commerce are entirely different in their nature 

1. On the Constitution of the l S', (oe edition), p. 14. 
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■Québec from that to regulate commerce; and though the same means may be 
—resLorcd to for the purpose of carrying each of these powers into effect, 
‘‘ this, by no just reasoning furnishes any ground to assert that they are 
Dion identical. 

v. Je suis donc d’opinion que la loi de chasse de cette pro- 
C°dePla!mC v*nce est constitutionnelle. 

Baie II. Voyons maintenant quelle est la situation légale de 
d Hudson. ja défenderesse en rapport avec cette loi de chasse. 

le juge Le 31 juillet 1868, le Parlement impérial passa une loi 
fLangeher. (31_32 Vict., ch. 105) intitulée: 

An act for enabling lier Majesty to accept a surrender upon terms 
of the lands and privileges and rights of the Governor & Company 
of Adventurers of England, trading into Hudson Bay, and for 
admitting same into the Dominion of Canada. 

En vertu de cette loi,sous la pression exercée sur la Com- 
pagnie de la Baie d’Hudson par le secrétaire des colonies, 
durant la guerre civileaux États-Unis, le Canada fit l’ac- 
quisition de tous les droits et privilèges de la compagnie sur 
une étendue de 1200 milles de longueur et 500 milles de 
largeur, moyennant la somme de C300,00ü sterling. 

On voit dans les statuts du Canada,35 Vict., page 78, 
qu’en 1870 la Compagnie de la baie d’IIudson céda à la 
couronne': 

Tous les droits de gouvernement et du propriété et tous les autres pri- 
vilèges, immunités, franchises, pouvoirs, et autorités quelconques accor- 
dés ou censés avoir été accordés par lesdites lettres-patentes auxdits 
gouverneur et compagnie dans la terre de Rupert, et qui auront été 
ainsi cédés, cesseront absolument d'exister; pourvu, cependant, que 
rien dans ledit acte n’empêchera lesdits gouverneur et compagnie de 
continuer à faire la traite et le commerce dans la terre de Rupert, ou 
ailleurs. 

Plus loin au paragraphe 11 de l’acte de cession, il est dé- 
crété: 

La compagnie aura le droit de continuer son commerce sans obstacle, 
.en sa capacité de corporation, et nulle taxe exceptionnelle ne sera impo- 
sée sur ses terres, son commerce, ses employés, ni aucun droit d'impor- 
tation sur les marchandises importées par elle antérieurement à l’accep- 
tation de la cession. 

Cette compagnie comme on le voit, a abandonné tous 
les droits et privilèges qui lui étaient conférés par sa charte, 
sauf ceux spécialement réservés par l’acte de 1879, savoir: 
le droit de faire commerce et d’être exemptée de taxe ex- 
ceptionnelle; mais il n’y a absolument ricu qui comporte 



pour elle l’exemption d’être soumise aux lois civiles et 
pénales de notre province. 

La législature de Québec ne veut en rien s’immiscer dans 
l'administration et l'organisation de cette compagnie; elle 
ne met aucune entrave à son commerce; elle ne lui impose 
aucune taxe exceptionnelle. Non,elle ne fait que lui appli- 
quer une loi pénale et l'amende imposée par celle-ci en cas 
d'infraction. On ne prétendra pas assimiler une amende à 
une taxe. 

Du reste, l’art. 6 de notre Code civil décrète que: 
Les lois du Bas-Canada relatives aux personnes sont applicables à 

tous ceux qui s’y trouvent, même à ceux qui n'y sont pas domiciliés. 
Et l’art. 17 du même code déclare que le mot personne 

comprend «les corps politiques et constitués en corpora- 
tion». 

LES SYNDICS FORESTIERS DE LEVIS 
MIGNAULT, el MIGNAULT, opposant. 

Québec 

1917 

Dion 
v. 

Compagnie 
de la 
Baie 

d’Hudson. 

M. le iuge 
Langelier. 

V. 

Opposition à fin d'annuler une saisie immobilière— Dona- 
tion rémunéraloire — Insolvabilité — Intention de 
fraude—Contestation poulienne—Prescription de la de- 
mande—C. cir., art. 1032,1034,1035, 1038, 1040. 

1. Une donation d'immeuble, consentie par un père à son fils 
pour l’indemniser d’avances qu’il lui a faites jusqu’à concurrence 
de la valeur approximative île l'immeuble, est un acte à titre oné- 
reux. Le pire lût-il insolvable au moment du contrat, l’acte n’est 
réputé fait avec intention de frauder, que si le donataire connais- 
sait alors cette insolvabilité. 

2. Les parties intéressées à demander la révocation d’un contrat 
par action paulienne sont présumées l’avoir connu du jour de son 
enregistrement; et la prescription de l’article 1010, C. civ., com- 
mence à courir de cette date. 

Les faits de la cause sont relatés aux remarques qui 
suivent: 

Sir François Lemieux, juge en chef.—Cour supérieure.—N'o 209.— 
Belleau, Baillargeon et Belleau, avocatsdeidemandeurs contestants.— 
Cannon, Power et Roy, avocats de l’opposant. 

Québec 

1917 

19 fév. 
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I would, therefore, answer the questions posed in the stated case 
and addendum as follows: 

[1] Did I err in law in the interpretation I put on reparation where the word 
is used in s. 663(2)(e)? 

[Answer: Yes.] 
[2] Did I err in law in ordering the accused to make reparation to Constable 

Michael Culligan in respect of his pain and suffering, by paying into court 
a sum to the credit of Constable Culligan? 
[Answer: Yes.] 

[3] Did I err in law in charging myself that s. 663(2Xe) of the Criminal Code 
R.S.C. 1970, c. 34 is intra vires the Parliament of Canada to enact when I 
applied the provisions of the said section in making the probation order? 
[Answer: No.] 

[4] Did 1 err in law in applying the provisions of the said s. 663(2Xe) to the 
probation order imposed upon the appellant to whom I granted a condi- 
tional discharge? 
[Answer: No.] 

Under the provisions of s. 768(1) of the Criminal Code, I would 
modify the probation order by deleting that portion which states 
that the appellant must make reparation to Constable Culligan in 
the sum of $500 in respect of the pain and suffering sustained by 
the officer. 

There will be no order as to costs. 

Appeal allowed. 

RE FOUR B MANUFACTURING LTD. AND UNITED GARMENT WORKERS 
OF AMERICA 

Ontario High Court of Justice, Divisional Court, Morden, Weatherston 
and Robins, JJ. June 20,1977. 

Constitutional law — Distribution of legislative authority — Labour relations 
— Indians — Employer carrying on manufacturing on Indian reserve under per- 
mit — Permit requiring employer to give preference to local labour — Employer 
receiving substantial sums of money from Department of Indian Affairs — 
Whether certification of respondent union by Ontario Labour Relations Board in- 
tra vires — Labour Relations Act, RÜ.O. 1970, c. 232 — Indian Act, R.S.C. 1970, c. 
1-6. 

Labour relations — Indians — Constitutionality of provincial legislation — 
Employer carrying on manufacturing on Indian reserve under permit — Permit 
requiring employer to give preference to local labour — Employer receiving sub- 
stantial sums of money from Department of Indian Affairs — Whether certifica- 
tion of respondent union by Ontario Labour Relations Board valid — Labour Re- 
lations Act, R.S.0.1970, c. 232 — Indian Act, R.S.C. 1970, c. 1-6. 

The applicant was incorporated under the Business Corporations Act, R.S.O. 
1970, c. 53, in 1974. It was formed to carry on business as a manufacturer of shoes. 
The shares of the applicant were privately held. In 1974 the applicant received a 
permit to occupy a site on an Indian reserve for an initial period of three years. The 
permit required the applicant to give preference in employment to local people for 



work in the permit area. Since its incorporation the applicant had received substan- 
tial sums of money from the Department of Indian Affairs and Northern Develop- 
ment. In 1977 the Ontario Labour Relations Board certified the respondent as bar- 
gaining agent for the applicant’s employees. 

On an application for judicial review of the decision of the Ontario Labour 
Relations Board, held, Weatherston, J., dissenting, the application should be dis- 
missed. The Ontario Labour Relations Act, R.S.O. 1970, c. 232, was not legislation in 
relation to “lands reserved to the Indians” which is reserved to the federal Govern- 
ment under the provisions of s. 91 of the British North America Act, 1867. More- 
over, the provincial legislation did not deal with the subject-matter of “Indians” or 
touch Indians as other than ordinary persons, and there was nothing in the nature 
of the operations or activity of the applicant’s business, as a business, that would 
bring it under any other federal head of power. The business of the applicant was 
not an operation that was a federal undertaking and therefore within the scope of 
the Canada Labour Code, R.S.C. 1970, c. L-l. 

Per Weatherston, J., dissenting: The whole manufacturing business was Indian in 
character and therefore subject to federal legislation and not provincial legislation. 
The persons involved, primarily the employees, were Indian and that was the impor- 
tant factor, not the operation or function of the employer, and the Canada Labour 
Code therefore applied to the operation. 

[Cardinal v. A.-G. Alta., [1974] S.C.R. 695, 40 D.L.R. (3d) 553, 13 C.C.C. (2d) 1, 
[1973] 6 W.W.R. 205, folld; Natural Parents v. Superintendent of Child Welfare et 
al, [1976] 2 S.C.R. 751,60 D.L.R. (3d) 148, [1976] 1 W.W.R. 699,21 R.F.L. 267,6 N.R. 
491, consd; A.-G. Can. v. Lavell, [1974] S.C.R. 1349, 38 D.L.R. (3d) 481,11 R.F.L. 333, 
23 C.R.N.S. 197; Toronto Electric Com’rs v. Snider, [1925] 2 D.L.R. 5, [1925] A.C. 
396, [1925] 1 W.W.R. 785; Reference re Industrial Relations and Disputes Investiga- 
tion Act, etc., [1955] S.C.R. 529, [1955] 3 D.L.R. 721; C.P.R. Co. v. A.-G. B.C., [1950] 1 
D.L.R. 721, [1950] A.C. 122, [1950] 1 W.W.R. 220 sub nom. Reference re Application 
of Hours of Work Act (B.C.) etc., 64 C.R.T.C. 266; Pronto Uranium Mines Ltd. v. On- 
tario Labour Relations Act et al, [1956] O.R. 862, 5 D.L.R. (2d) 342; R. v. Ont. L. R. 
Bd„ Ex p. Underwater Gas Dev. Ltd., [1960] O.R. 416, 24 D.L.R. (2d) 673; R. v. On- 
tario Labour Relations Board, Ex p. Dunn, [1963] 2 O.R. 301, 39 D.L.R. (2d) 346; 
Canada Labour Relations Board et al. v. City of Yellowknife (1977), 76 D.L.R. (3d) 
85,14 N.R. 72, refd to] 

APPLICATION for judicial review of a decision of the Ontario Lab- 
our Relations Board. 

B. H. Kellock, Q.C., for applicant 
R. W. Cass, Q.C., for Chief William Brant representing the mem- 

bers of the Mohawks of the Bay of Quinte Band, Tyendinaga In- 
dian Reserve. 

P. J. J. Cavalluzzo, for United Garment Workers of America. 
I. G. Scott, Q.C., for Ontario Labour Relations Board. 

MORDEN, J.;—Four B Manufacturing Limited, the employer, 
applies for judicial review of: 

(a) The decision of The Ontario Labour Relations Board dated the 27th day of 
January, 1977, purporting to certify the United Garment Workers of America 
as the bargaining agent for all employees of Four B Manufacturing Limited at 
its plant on Airport Road, Tyendinaga Indian Reserve No. 38, save and except 
foremen, foreladies, those above the rank of foremen, foreladies, office staff 
and sales staff; and 

19—79 D.L.R. (3d) 
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(b) The decision of The Ontario Labour Relations Board dated the 3rd day of 
February, 1977 purporting to direct Four B Manufacturing Limited to rein- 
state Nancy Sparks, Karen Lewis, Shirley Lalonde and Carole Lewis, 

and for an order: 
(i) quashing or setting aside the said decisions; 

(ii) declaring that The Ontario Labour Relations Board was without jurisdic- 
tion to make the said decisions, or to apply the provisions of The Labour Rela- 
tions Act, R.S.O. 1970, c. 232, to the activities of the applicant, or its employees, 
upon the Tyendinaga Indian Reserve; 

(iii) restraining or prohibiting the respondents, The Ontario Labour Relations 
Board, United Garment Workers of America, Nancy Sparks, Karen Lewis, 
Shirley Lalonde and Carole Lewis, from implementing or enforcing the deci- 
sions of The Ontario Labour Relations Board aforesaid, pending the final de- 
termination of this application. 

The issue to be resolved in this application is clearly indicated in 
the foregoing claim and it relates to the constitutional applicability 
of the Labour Relations Act, R.S.O. 1970, c. 232, to the facts of this 
case. There is no other ground raised which, if it existed, would 
also have to be of a jurisdictional nature, in challenge of the two 
Board’s decisions in question. 

The Attorney-General of Canada and the Minister of Justice and 
Attorney-General for Ontario have each been served with notice of 
this application and have, we were advised by counsel for the appli- 
cant, stated that they did not intend to appear upon the return 
thereof. 

Before setting forth the essential facts it may be helpful to state 
now the basic contentions asserted against the application of the 
Labour Relations Act. First, it is submitted that the Act does not 
apply to the activities of the applicant or its employees upon the 
Tyendinaga Indian Reserve by reason of the provisions of the 
British North America Act, 1867, ss. 91 and 92 thereof, with partic- 
ular reference to s. 91(24) thereof which confers on Parliament the 
exclusive legislative authority to make laws in relation to all mat- 
ters coming within the class of subjects: 

24. Indians, and Lands reserved for the Indians. 

Alternatively, it is submitted, if it is so applicable, by virtue of the 
paramountcy doctrine it is overborne by the Canada Labour Code, 
R.S.C. 1970, c. L-l. Related to this latter contention it is submitted 
that, if the Labour Relations Act is not applicable, by its own force, 
by reason of the constitutional effect of s. 91(24), s. 88 of the Indian 
Act, R.S.C. 1970, c. 1-6, does not make it applicable because s. 88, by 
its opening clause, is subject to the terms of “any other Act of the 
Parliament of Canada”, the other Act in this case being the 
Canada Labour Code. Section 88 reads: 

88. Subject to the terms of any treaty and any other Act of the Parliament 
of Canada, all laws of general application from time to time in force in any 
province are applicable to and in respect of Indians in the province, except to 
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the extent that such laws are inconsistent with this Act or any order, rule, reg- 
ulation or by-law made thereunder, and except to the extent that such laws 
make provision for any matter for which provision is made by or under this 
Act. 

I turn now to the facts. The applicant was incorporated under 
the Business Corporations Act, R.S.O. 1970, c. 53, on June 28,1974, 
under the name Tyendinaga Mohawk Limited. It was formed to 
carry on business as a manufacturer of shoes or parts of shoes on 
the Tyendinaga Indian Reserve No. 38, which is the reserve set 
apart for the band of Indians known as the Mohawks of the Bay of 
Quinte. The applicant has an authorized capital of 40,000 common 
shares without par value and has issued four common shares. Each 
of them is owned by one of four brothers named Brant (hence the 
name “Four B”) all of whom are band members. Carl Brant, the 
person primarily responsible for the formation of the corporation, 
is president and general manager, and his brothers, Arnold, Wil- 
lard and Daniel, are directors. The applicant’s name was changed 
to Four B Manufacturing Limited on January 14,1975, because the 
Band Council felt that the use of the former name would not be in 
the best interests of the reserve. 

The present business, in fact, of the applicant consists entirely of 
the sewing of uppers for the Bata North Star Jogger. 

The applicant is neither owned by, nor in any way controlled or 
directed by, the Band Council. Neither the.Band Council nor the re- 
serve itself will share in the profits of the applicant. 

By permit dated September 26, 1974, and amended August 19, 
1975, the applicant is entitled to occupy a site on the reserve for an 
initial period of three years from September 3,1974, subject to the 
terms and conditions of the said permit and amendments thereto. 
The permit provides, in part: 

The permittee will give preference in employment to local people for work in 
the permit area, however, if there are not sufficient applications from the local 
area, the permittee shall have the right to request assistance from Canada 
Manpower to fill the staff requirements from the surrounding districts. 

Since its incorporation the applicant has received from the Gov- 
ernment of Canada, through the Department of Indian Affairs and 
Northern Development, substantial sums of money in order to 
commence and carry on its business. These amounts were advanced 
to the applicant pursuant to the policies of the Department, one of 
the requirements of which is that the applicant’s operations con- 
tribute to the “economic development of Indians”. 

On September 27, 1976, United Garment Workers of America 
applied to the Ontario Labour Relations Board for certification as 
bargaining agent for the applicant’s employees. On October 4, 
1976, the applicant employed 68 persons, of whom 48 were band 
members, 10 were former band members and 10 were non-Indians. 
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By its decision dated January 27,1977, the Board granted the ap- 
plication and certified the union as bargaining agent for the 
applicant’s employees. It had earlier decided, in a preliminary rul- 
ing dated December 17,1976, that it had constitutional jurisdiction 
to entertain the application. It delivered lengthy and, if I may say 
so, very careful and detailed reasons in support of this decision. On 
February 3,1977, it determined, in favour of four employees, their 
complaint under s. 79 of the Labour Relations Act that they had 
been discharged for exercising rights under the Act. 

Those are the basic facts relating to this application. Some fur- 
ther background facts are set forth in the Board’s reasons: 

5. The idea of an Indian-owned factory on the reserve came from the De- 
partment of Indian Affairs after the Bata Company had asked the Department 
for assistance in finding a suitable location for the proposed company. In 1973, 
the Economic Development Branch of the Department met with the Tyendi- 
naga Band Council to determine whether the reserve would be interested in 
owning and operating a plant which would be on contract to Bata. In 1974, the 
matter was put to the people of the reserve for a vote. The majority was not in 
favour. Apparently, the results of the vote reflected a concern on the part of 
some of the reserve residents that a band-owned company would result in In- 
dian lands becoming taxable. 

6. It was at this point that Carl Brant, who had worked with the Band 
Council and the Department of Indian Affairs from the beginning of the nego- 
tiations, decided that he would own and operate the plant privately. 

11. The respondent has been operating for more than a year now and, al- 
though there are plans to expand the plant to accommodate a new line of ma- 
chines designed for the production of the Bata moccasin, it has yet to show a 
profit. In his testimony before the Board, Mr. Brant made it clear that any fu- 
ture profits of the corporation would go to himself and his brothers and not to 
the Band Council or the Tyendinaga Reserve. 

The Board referred to this as a “unique factual picture — a com- 
mercial enterprise located in the middle of an Indian reserve, 
owned and operated by Indians and employing for the most part 
Indian employees”. The Board then went on to reason from the 
facts toward the conclusion at which it ultimately arrived: 

The respondent operates a small private business which is engaged exclu- 
sively in the process of sewing uppers for running shoes. As a commercial shoe 
manufacturing operation or part thereof, it is subject to the regulatory author- 
ity of the province of Ontario, the jurisdiction in which it was incorporated. Al- 
though owned and operated by Indians and located on an Indian reserve, the 
evidence establishes that there is nothing “Indian” about the kind of business 
which the respondent is operating. On the contrary, it is the kind of industrial 
enterprise which can and is being carried on throughout the Province by non- 
Indians. It is true that most of the respondent’s employees are Indians and 
that Indians are granted a preference with respect to employment. But the 
fact is that non-Indians are being employed. We would point out as well that 
the employees of the respondent have organized themselves in the same fash- 
ion as have employees employed in enterprises having no connection whatever 
with Indians. The presence of the union here is simply the result of the eco- 
nomic development which has taken place on the Reserve. 
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I turn now to the first issue, the applicability of the Labour Rela- 
tions Act to the facts of this case. The contention of the applicant is 
that s. 91(24) of the British North America Act, 1867, prevents the 
Labour Relations Act from having any application to activities tak- 
ing place on an Indian reserve. In this regard reliance appears to 
be placed primarily on the second of the two subjects covered in s. 
91(24) . . Lands reserved for the Indians”. In my view this con- 
tention is answered by the following statement of Martland, J., for 
the majority of the Supreme Court of Canada, in Cardinal v. A.-G. 
Alta., [1974] S.C.R. 695 at pp. 702-3, 40 D.L.R. (3d) 553 at pp. 559- 
60,13 C.C.C. (2d) 1: 

As indicated earlier, the appellant starts from the proposition that, prior to 
the making of the Agreement, Indian Reserves were enclaves which were 
withdrawn from the application of Provincial legislation, save by way of refer- 
ence by virtue of Federal legislation. On this premise it is contended that s. 12 
should not be construed so as to make Provincial game legislation applicable 
within Indian Reserves. 

I am not prepared to accept this initial premise. Section 91(24) of the British 
North America Act, 1867, gave exclusive legislative authority to the Canadian 
Parliament in respect of Indians and over lands reserved for the Indians. Sec- 
tion 92 gave to each Province, in such Province, exclusive legislative power 
over the subjects therein defined. It is well established, as illustrated in Union 
Colliery Company v. Bryden, [1899] A.C. 580, that a Province cannot legislate 
in relation to a subject matter exclusively assigned to the Federal Parliament 
by s. 91. But it is also well established that Provincial legislation enacted under 
a heading of s. 92 does not necessarily become invalid because it affects some- 
thing which is subject to Federal legislation. A vivid illustration of this is to be 
found in the Privy Council decision a few years after the Union Colliery case 
in Cunningham v. Tomey Homma, [1903] A.C. 151, which sustained Provincial 
legislation, pursuant to s. 92(1), which prohibited Japanese, whether natural- 
ized or not, from voting in Provincial elections in British Columbia. 

A Provincial Legislature could not enact legislation in relation to Indians, or 
in relation to Indian Reserves, but this is far from saying that the effect of s. 
91(24) of the British North America Act, 1867, was to create enclaves within a 
Province within the boundaries of which Provincial legislation could have no 
application. In my opinion, the test as to the application of Provincial legisla- 
tion within a Reserve is the same as with respect to its application within the 
Province and that is that it must be within the authority of s. 92 and must not 
be in relation to a subject-matter assigned exclusively to the Canadian Parlia- 
ment under s. 91. Two of those subjects are Indians and Indian Reserves, but if 
Provincial legislation within the limits of s. 92 is not construed as being legisla- 
tion in relation to those classes of subjects (or any other subject under s. 91) it 
is applicable anywhere in the Province, including Indian Reserves, even though 
Indians or Indian Reserves might be affected by it. My point is that s. 91(24) 
enumerates classes of subjects over which the Federal Parliament has the ex- 
clusive power to legislate, but it does not purport to define areas within a Prov- 
ince within which the power of a Province to enact legislation, otherwise 
within its powers, is to be excluded. 

Regardless of the conclusions which can possibly be derived from 
some earlier decisions, many of them referred to in Cardinal, I ac- 
cept this statement as a clear repudiation of the enclave theory in 
so far as the constitutional effect of s. 91(24) is concerned. The 
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Labour Relations Act is intended to operate throughout the whole 
of Ontario, to quote from its preamble “to further harmonious re- 
lations between employers and employees by encouraging the prac- 
tice and procedure of collective bargaining between employers and 
trade unions as the freely designated representatives of 
employees”. Clearly, it is within the authority of s. 92 (I shall deal 
with this at greater length later in these reasons in considering the 
scope of the federal power over labour relations) and, equally 
clearly, in my view, it cannot be considered to be legislation in re- 
lation to “Lands reserved to the Indians”. 

I have more difficulty with the issue as to whether the Labour 
Relations Act bears unconstitutionally, on the facts of this case, on 
the subject of “Indians” in s. 91(24). I do not think that it could rea- 
sonably be said that it touches “Indianness” or that it touches Indi- 
ans as other than “ordinary persons”, but I am not satisfied that it 
does not intrude on their “Indian identity and relationship” (em- 
phasis added) — all the quoted language being taken from the 
judgment of Laskin, C.J.C., in Natural Parents v. Superintendent 
of Child Welfare, [1976] 2 S.C.R. 751 at pp. 760-4, 60 D.L.R. (3d) 148 
at pp. 154-6, 1 W.W.R. 699, which held that notwithstanding that 
the Adoption Act, R.S.B.C. 1960, c. 4, was general in its operation, 
it embraced, on the facts of that case, a matter within exclusive 
federal competence — the adoption, by a non-Indian couple, of a 
male Indian child of registered members of a band under the 
Indian Act. According to the judgment, the provincial legislation 
struck at “a relationship* integral to a matter outside of provincial 
competence”. The applicability of the Adoption Act in that case 
was ultimately upheld by Laskin, C.J.C., and the three members of 
the Court who concurred with him by being incorporated by refer- 
ence by s. 88 of the Indian Act, and, by the balance of the Court, 
directly of its own force. 

While the details of the positive reach of s. 91(24) have by no 
means been settled reference has been made in A.-G. Can. v. 
Lavell, [1974] S.C.R. 1349 at pp. 1358-60, 38 D.L.R. (3d) 481 at pp. 
489-90,11 R.F.L. 333, to “Parliament’s exclusive legislative author- 
ity over Indians, and in any event, the property and civil rights of 
members of Indian bands living on reserves”. It seems to me that a 
case can be made for the contention that the application of compul- 
sory collective bargaining legislation to Indian employers (over- 
looking the interposition of the corporate form of carrying on busi- 
ness in this case) and to Indian employees in their relationship with 
their employers, and among themselves, on a reserve, does intrude 
on s. 91(24). 

While I think this is a difficult issue, I shall not detain myself 
over it because if it does so intrude on s. 91(24) it is, in my view, 
made constitutionally applicable to the facts of this case by s. 88 of 
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the Indian Act. If in the Labour Relations Act's general applica- 
tion it does not intrude on s. 91(24) then no resort to s. 88 is re- 
quired and it would apply of its own force. At the end of these rea- 
sons, I shall deal with the argument that s. 88, because of its 
opening language, “Subject to ... any other Act of the Parliament 
of Canada”, cannot apply. 

Before considering the next general issue in the present case I 
note the division in judicial opinion on the effect of s. 88 indicated 
in Natural Parents, and at least one earlier decision. The question 
is whether the section referentially incorporates provincial laws of 
general application or whether the section is merely a statement of 
the extent to which provincial laws apply to Indians. The division 
in opinion was referred to by Dickson, J., whose judgment was that 
of the Supreme Court of Canada, in Kruger et al. v. The Queen, 
May 31,1977 [reported 75 D.L.R. (3d) 434,34 C.C.C. (2d) 377, [1977] 
4 W.W.R. 300], but it was not necessary to resolve the question in 
that case. With respect, as indicated in the preceding paragraph, I 
subscribe to the view that s. 88 effects an incorporation by refer- 
ence of those provincial laws of general application, which are 
within s. 92 of the British North America Act, 1867, but which, in 
their application to Indians, intrude on s. 91(24). Such an interpre- 
tation of s. 88 would leave open for application to Indians many 
provincial laws of general application which, because they do not 
intrude on s. 91(24), would apply of their own force without the ne- 
cessity of resort to s. 88. 

The next issue is whether the Canada Labour Code has occupied 
the field and, by virtue of the paramountcy doctrine, has rendered 
the Labour Relations Act inoperative. This issue is considered on 
the basis that, but for the paramountcy doctrine, the Labour Rela- 
tions Act applies of its own force without the necessity of resort to 
s. 88 of the Indian Act. Part V of the Canada Labour Code, as re- 
enacted by 1972, c. 18, s. 1, is concerned with substantially the same 
matters as the Labour Relations Act, as far as this application is 
concerned, such as the acquisition and termination of bargaining 
rights, collective bargaining and collective agreements, conciliation 
proceedings and unfair labour practices. Its application is provided 
for in s. 108 which reads: 

108. This Part applies in respect of employees who are employed upon or in 
connection with the operation of any federal work, undertaking or business 
and in respect of the employers of all such employees in their relations with 
such employees and in respect of trade unions and employers’ organizations 
composed of such employees or employers. 

Section 2 of the Canada Labour Code provides that: 
“federal work, undertaking or business” means any work, undertaking or busi- 

ness that is within the legislative authority of the Parliament of Canada, 
including without restricting the generality of the foregoing: 
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(ft) 

(c) 

(d) 

(«) 
(/) 
(P) 
(h) 

(i) 

(a) a work, undertaking or business operated or carried on for or in con- 
nection with navigation and shipping, whether inland or maritime, 
including the operation of ships and transportation by ship anywhere 
in Canada; 
a railway, canal, telegraph or other work or undertaking connecting 
any province with any other or others of the provinces, or extending 
beyond the limits of a province; 
a line of steam or other ships connecting a province with any other 
or others of the provinces, or extending beyond the limits of a prov- 
ince; 
a ferry between any province and any other province or between any 
province and any other country other than Canada; 
aerodromes, aircraft or a line of air transportation; 
a radio broadcasting station; 
a bank; 
a work or undertaking that, although wholly situated within a prov- 
ince, is before or after its execution declared by the Parliament of 
Canada to be for the general advantage of Canada or for the advan- 
tage of two or more of the provinces, and 
a work, undertaking or business outside the exclusive legislative au- 
thority of provincial legislatures; 

Thus, the requirements which must be satisfied for the Code to 
be applicable are: (1) that there be a “federal work, undertaking or 
business” and (2) that the employees in question be “employed 
upon or in connection with the operation of” such federal work, un- 
dertaking or business. In order to determine the first requirement 
an inquiry has to be directed to whether the operations of the ap- 
plicant constitute a work, undertaking or business within the con- 
stitutional authority of the Parliament of Canada. 

Legislation relating to the employer and employee relationship 
is, prima facie, within the class of subject of “Property and civil 
rights within the province” and hence within the exclusive jurisdic- 
tion of the Provinces under s. 92(13) of the British North America 
Act, 1867: Toronto Electric Com'rs v. Snider, [1925] 2 D.L.R. 5, 
[1925] A.C. 396, [1925] 1 W.W.R. 785. 

The case law on the definition in s. 2 of the Code, and on virtually 
identical language in predecessor legislation, makes it clear that in 
determining whether a work, undertaking or business is within the 
legislative authority of the Parliament of Canada, the nature of 
such work, undertaking or business has to be examined to see if it 
is an integral part of an activity or operation which calls for fed- 
eral legislative regulation or is necessarily incidental thereto. (Con- 
venient examples are given in the first eight clauses of s. 2, quoted 
above, which reflect various heads of federal power and also the re- 
sults of judicial decisions.) 

In Reference re Industrial Relations and Disputes Investigation 
Act, etc., [1955] S.C.R. 529, [1955] 3 D.L.R. 721, it was held that that 
Act, the precursor of the Canada Labour Code, was intra vires the 
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Parliament of Canada and that its application depended on the cir- 
cumstances of any particular case. In that case it was held to be ap- 
plicable to the relationship between employees and an employer 
which supplied stevedoring services for ships operating on regular 
schedules between ports in Canada and ports outside of Canada. At 
p. 564 S.C.R., pp. 755-6 D.L.R., Estey, J., said, after considering sev- 
eral authorities, including Toronto Electric Com’rs v. Snider: 

These authorities establish that there is a jurisdiction in the Parliament of 
Canada to legislate with respect to labour and labour relations, even though 
these relations are classified under Property and Civil Rights within the mean- 
ing of s. 92(13) of the B.N.A. Act and, therefore, subject to provincial legisla- 
tion. This jurisdiction of Parliament to so legislate includes those situations in 
which labour and labour relations are (a) an integral part of or necessarily inci- 
dental to the headings enumerated under s. 91; (b) in respect to Dominion Gov- 
ernment employees; (c) in respect to works and undertakings under ss. 91(29) 
and 92(10); (d) in respect of works, undertakings or businesses in Canada but 
outside of any province. 

At p. 568 S.C.R., pp. 759-60 D.L.R., he said: 
That the work of the stevedores is an integral part would seem to follow 

from the fact that these lines of steam ships are engaged in the transportation 
of freight and the loading and unloading thereof, which would appear to be as 
necessary to the successful operation thereof as the enbussing and debussing 
of passengers in the Winner case, supra. The loading would, therefore, be an 
integral part of the operation of these lines of steam ships and, therefore, sub- 
ject to the legislative jurisdiction of Parliament 

Reference may be made to other cases concerned with legislative 
authority over aspects of labour relations. The list is by no means 
exhaustive: C.P.R. Co. v. A.-G. B.C., [1950] 1 D.L.R. 721, [1950] A.C. 
122, [1950] 1 W.W.R. 220 sub nom. Reference re Application of 
Hours of Work Act (B.C.) etc. (provincial hours of work legislation 
applicable to employees of railway company at hotel which was 
held not to be part of the company’s work or undertaking); Pronto 
Uranium Mines Ltd. v. Ontario Labour Relations Board et al., 
[1956] O.R. 862, 5 D.L.R. (2d) 342 (the production of raw materials 
for developing atomic energy was held to be a work, undertaking 
or business within the legislative authority of the Parliament of 
Canada, the relevant head of power being that over peace, order 
and good government, and hence the labour relations of employees 
engaged therein were governed by federal legislation); R. v. Ont. 
L. R. Bd., Ex p. Underwater Gas Dev. Ltd., [1960] O.R. 416, 24 
D.L.R. (2d) 673 (the employer’s main object was the establishment 
and servicing of oil and gas drilling sites offshore in Lake Erie and 
it was not engaged in navigation and shipping — and hence the 
labour relations between it and its employees did not fall for fed- 
eral regulation); R. v. Ontario Labour Relations Board, Ex p. 
Dunn, [1963] 2 O.R. 301, 39 D.L.R. (2d) 346 (the labour relations of 
an employer wholly owned by the Bell Telephone Company (whose 
labour relations were subject to federal authority) and who sold a 
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large part of its manufactured equipment to Bell for use in its tele- 
phone communications system were held not to be federal since on 
the facts the process of manufacture was not an integral part of 
Bell’s operations); and Letter Carriers' Union of Canada v. Cana- 
dian Union of Postal Workers et al., [1975] 1 S.C.R. 178, 40 D.L.R. 
(3d) 105 (the labour relations of an employer, 90% of whose busi- 
ness involved the delivery and collection of mail, were held to be 
subject to federal legislative regulations). 

It is my view there is nothing in the nature of the operations or 
activity of the applicant’s business, as a business, that wou'd bring 
it under any federal head of power, including, of course, s. 91(24). 
Specifically, I do not think that the presence of Indians in the work 
force and in management (ignoring any possible effect of the busi- 
ness being carried on in the corporate form) and the location of the 
operation on a reserve, results in a conclusion that, as a work, un- 
dertaking or business, it is of a nature that it falls for regulation 
under s. 91. In this respect it is instructive to note that no matter 
how intimately connected an employer may be, generally, with 
matters federal it is the nature of the operation with respect to 
which the employees are employed that governs the question of 
whether the labour relations aspect is federal or provincial. I refer 
to Pigeon, J., in Canada Labour Relations Board et al. v. City of 
Yellowknife (S.C.C., March 8, 1977), 76 D.L.R. (3d) 85 at p. 90, 14 
N.R. 72: 

This leaves for consideration as the only question in this case whether, in the 
context of the Canada Labour Code, the definition of the expression “federal 
work, undertaking or business” embraces the operations of a municipal corpo- 
ration. 

In considering this question, one has to bear in mind that it is well settled 
that jurisdiction over labour matters depends on legislative authority over the 
operation, not over the person of the employer. In C.P.R. Co. v. Parish of Notre 
Dame de Bonsecours, [1899] A.C. 367 at p. 372, Lord Watson said: 

“. . . the Parliament of Canada has, in the opinion of their Lordships, 
exclusive right to prescribe regulations for the construction, repair, and 
alteration of the railway, and for its management, and to dictate the con- 
stitution and powers of the company ...” 

In accordance with this view of the criterion for the division of legislative 
jurisdiction, it was decided that jurisdiction over hotel employees was provin- 
cial even in the case of hotels owned by a federal railway company: 

C.P.R. Co. v. A.-G. B.C. et al., [1950] 1 D.L.R. 721, [1950] A.C. 122, [1950] 1 
W.W.R. 220 sub nom. Reference re Application of Hours of Work Act (B.C.), 
etc., Canada Labour Relations Board et al. v. CJP.R. Co. (1974), 45 D.L.R. (3d) 
1, [1975] 1 S.C.R. 786, [1974] W.W.R. 661. 

Some reliance was placed in argument on behalf of the applicant 
on the final clause of s. 2 of the Code — “a work, undertaking or 
business outside the exclusive legislative authority of provincial 
legislatures”. Whatever various meanings may be attributed to 
this clause (its equivalent clause is referred to in Eastern Canada 
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Stevedoring, supra, at pp. 534-5, 553, 558 and 565 S.C.R., pp. 729-30, 
746, 750-1 and 756-7 D.L.R.) in its context it cannot extend the 
meaning of the opening words of the section, since it is included 
within their ambit. I do not think that there is any aspect of the 
applicant’s operation, as an operation, which would take it outside 
of the scope of s. 92 of the British North America Act, 1867. A 
good example of this clause’s potential is afforded by the City of 
Yellowknife case where the employer was located outside the Prov- 
inces — in a federal territory, and the clause was helpful in making 
it clear that its activities were such that it was subject to the Code. 

Returning to the facts of the present case, and looking at the 
matter on a slightly different level — that the reserve itself is a 
federal work, undertaking or business (a dubious proposition, to 
put it mildly) I do not think it can be said that the applicant’s oper- 
ation is an integral part of, or necessarily incidental to, such under- 
taking. Lines of steamships cannot be operated without stevedor- 
ing services (Eastern Canada Stevedoring, supra) and a postal 
service cannot be operated without the delivery and collection of 
mail (Letter Carriers Union, supra) but a railway can be operated 
without a hotel (C.P.R. v. A.-G. B.C., supra), and a reserve without 
a commercial or industrial undertaking thereon. Further, the fact 
that it might be of some advantage to the. economy of the reserve 
is of no assistance on this issue: C.P.R. v. A.-G. B.C., supra. 

On the facts the Band Council decided not to get involved in this 
enterprise and also dissociated the name of the reserve from it I 
should also mention, although it was referred to as background 
“colour” only, the fact of federal funding of the business cannot 
have any constitutional significance to bring the operation under 
federal legislative control. 

In summary, I conclude that the applicant’s operation is not a 
federal work, undertaking or business and therefore the first re- 
quirement for bringing it under the Canada Labour Code has not 
been met. Accordingly, there is no federal statute occupying the 
field and the Labour Relations Act of Ontario governs. 

The foregoing reasoning is confined to interpreting the language 
of s. 108 of the Canada Labour Code to determine whether it ex- 
tends to the facts of this case. I have interpreted “work, undertak- 
ing or business” in terms of the nature of the activity, operation or 
function in question. This, I think, best squares with the meaning 
of these terms in their context. Section 108 of the Code, by its lan- 
guage, is directed at federal activities, operations or functions and 
not at the position of individuals, or a class of individuals, who 
might be considered to be “federal” persons or at their relation- 
ships. The latter is not the subject-matter of the section. (Contrast 
the method of defining the application of the Public Service Staff 
Relations Act, R.S.C. 1970, c. P-35, which is applicable to “all por- 
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tions of the Public Service” is. 3), and, also, the provisions of s. 
108(2) of the Code itself which, generally, make the Code applicable 
“in respect of any corporation established to perform any function 
or duty on behalf of the Government of Canada and in respect of 
employees of any such corporation”.) 

I mention this to make it clear that I do not intend to imply that 
it is not open to Parliament, by suitable language, to enact labour 
relations legislation supportable under s. 91(24), among other heads 
of federal power. The view that it is so open to Parliament is 
adumbrated in the earlier part of these reasons. (The applicability 
of such legislation, having regard to constitutional factors, could 
give rise to difficult issues.) I do not consider that Parliament in the 
Canada Labour Code has made provision for the case at hand. The 
competing approach on this issue is to characterize “work, under- 
taking or business” (and in this case “business” would seem the 
most relevant term) in terms of the nature of the individuals in- 
volved in it rather than in terms of its function. While I do not con- 
sider the possible difficulties in answering questions of the nature 
hereinafter set forth to be determinative of the proper approach, 
they do incline me to the view that the functional one is to be pre- 
ferred. What makes a “business” an Indian one? Would it be an In- 
dian one if none of those involved on the employer side were Indian 
but all the employees were? (I ignore any possible problem relating 
to the business in question here being carried on in the corporate 
form.) Would it be Indian if none of the employees were but all of 
those on the employer side were? What changes in the composition 
of both the bargaining unit and of the employer would cause a 
business to cease, or to become, Indian? What part does the loca- 
tion of a business on, or off, the reserve play? 

I return to s. 88 of the Indian Act. If it is necessary to resort to it 
then such resort is not prevented by the qualifications in its open- 
ing terms “Subject to . . . any other Act of the Parliament of 
Canada”, since, for the reasons just given, there is no such Act 
which applies to this case. 

I would dismiss the application with costs payable by the appli- 
cant to the respondent union and make no further order as to costs. 

WEATHERSTON, J. (dissenting):—This application for judicial re- 
view of two decisions of the Ontario Labour Relations Board raises 
the hitherto unresolved question whether the Labour Relations 
Act, R.S.0.1970, c. 232, governs labour relations of Indians on a re- 
serve. 

The general rule is that the provincial Legislatures have exclu- 
sive legislative competence in respect of labour relations, as that 
subject is in relation to the civil rights of both employers and em- 
ployees: Toronto Electric Com’rs v. Snider, [1925] 2 D.L.R. 5, [1925] 
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A.C. 396, [1925] 1 W.W.R. 785. But Parliament is competent to leg- 
islate in respect of employees who are employed upon, or in connec- 
tion with, the operation of any work, undertaking or business that 
is within the legislative authority of the Parliament of Canada: 
Reference re Industrial Relations and Disputes Investigation Act, 
etc., [1955] S.C.R. 529, [1955] 3 D.L.R. 721 (Eastern Stevedoring 
case). Many cases, including most recently Canada Labour Rela- 
tions Board et al. v. City of Yellowknife, Supreme Court of Canada, 
March 8,1977, 76 D.L.R. (3d) 85,14 N.R. 72, have stated that juris- 
diction over labour matters depends on legislative authority over 
the operation or function, not over the person of the employer. This 
is because almost all the subjects assigned to the Parliament of 
Canada by s. 91 of the British North America Act, 1867, relate to 
works, undertakings and businesses, and not to persons. It is, 
therefore, necessary first to look at the operation or function of the 
employer to see if it is within federal legislative authority. If it is, 
then the power to legislate in respect of the labour relations of the 
employer and its employees follows as ancillary to, or necessarily 
incidental to that operation or function. The civil rights of the em- 
ployees are treated as subordinate to the principal object of the ex- 
ercise of federal legislative power. But the competence of Parlia- 
ment to legislate in respect of the civil rights of persons is not 
limited to cases where those civil rights are ancillary, or necessarily 
incidental, to some work, undertaking or business which has a fed- 
eral operation or function. Parliament has exclusive legislative 
competence over the working conditions of its own employees, as 
such: Re Hours of Labour, [1925] S.C.R. 505, [1925] 3 D.L.R. 1114 
sub nom. Re Treaty of Versailles; Re Hours of Labour; Eastern 
Stevedoring, supra, per Estey, J., at p. 564 S.C.R., pp. 755-6 D.L.R. 

In Re Minimum Wage Act of Saskatchewan to an Employee of a 
Revenue Post Office, [1948] S.C.R. 248, [1948] 3 D.L.R. 801, 91 C.C.C. 
366, a person employed in the business of the Post Office of Canada 
was held not to be subject to a provincial minimum wage Act. As I 
read the judgment of Rand, J., that was because his employment in 
the postal service made him a “federal person”, not merely because 
he was employed in an undertaking which had a federal function. 

And in Nyorak v. A.-G. Can., [1962] S.C.R. 331, 33 D.L.R. (2d) 
373,37 W.W.R. 660, it was held that Parliament was competent to 
legislate as to the civil status of a member of the armed forces, as 
coming squarely under head 7 of s. 91, and not merely on the 
ground that the legislation was “necessarily incidental” to legisla- 
tion in relation to an enumerated class of subject in s. 91. 

In Union Colliery Co. of B.C. Ltd. v. Bryden, [1899] A.C. 580, the 
Privy Council found to be ultra vires a provincial statute which en- 
acted that “no boy under the age of 12 years, and no woman or girl 
of any age, and no Chinaman, shall be employed in or allowed to be 
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for the purpose of employment in any mine to which the Act ap- 
plies below ground.” In one aspect, these provisions might be re- 
garded as merely establishing a regulation applicable to the work- 
ing of underground coal mines, and thus within provincial 
legislative competence. Lord Watson said, at p. 587: 

But the leading feature of the enactments consists in this — that they have, 
and can have, no application except to Chinamen who are aliens or naturalized 
subjects, and that they establish no rule or regulation except that these aliens 
or naturalized subjects shall not work, or be allowed to work, in underground 
coal mines within the Province of British Columbia. 

Their Lordships see no reason to doubt that, by virtue of s. 91, sub-s. 25, the 
legislature of the Dominion is invested with exclusive authority in all matters 
which directly concern the rights, privileges, and disabilities of the class of Chi- 
namen who are resident in the provinces of Canada. They are also of opinion 
that the whole pith and substance of the enactments of s. 4 of the Coal Mines 
Regulation Act, in so far as objected to by the appellant company, consists in 
establishing a statutory prohibition which affects aliens or naturalized sub- 
jects, and therefore trench upon the exclusive authority of the Parliament of 
Canada. 

Indians are “federal persons”. The cases I have cited show that a 
situation may be within exclusive federal legislative authority not 
only when employees are employed in a federal work, undertaking 
or business, but also when they are “federal persons” in their own 
right. In the latter case, the real inquiry must be whether the im- 
pugned legislation is in* relation to the employees concerned, or 
whether their civil rights are merely incidentally affected. In the 
present case, the question is whether the Labour Relations Act, 
R.S.0.1970, c. 232, in so far as it touches the civil rights of Indians, 
is, in pith and substance, about Indians, or about labour relations 
generally. 

It is now settled that Indians, whether on or off a reserve, are 
subject to provincial laws of general application, provided those 
laws merely affect the Indians, and are not in relation to them: 
Cardinal v. A.-G. Alta., [1974] S.C.R. 695, 40 D.L.R. (3d) 553, 13 
C.C.C. (2d) 1. But, as pointed out by Laskin, C.J.C., in Natural Par- 
ents v. Superintendent of Child Welfare et al, [1976] 2 S.C.R. 751 at 
p. 761, 60 D.L.R. (3d) 148 at p. 154, [1976] 1 W.W.R. 699, the phrase 
“provincial law of general application” is not self-fulfilling or self- 
revealing. Nothing accretes to provincial legislative power by the 
generalization of the language of provincial legislation if it does 
not constitutionally belong there. In the same way, it was held in 
Toronto EJlectric Com’rs v. Snider, [1925] 2 D.L.R. 5, [1925] A.C. 
396, [1925] 1 W.W.R. 785, that Parliament could not, by merely 
calling something a crime, arrogate to itself power in a field which 
properly belonged under one of the heads of s. 92. In Natural Par- 
ents, supra, Laskin, C.J.C., said that a provincial Act could only em- 
brace Indians if the operation of the Act did not deal with what 
was integral to that head of federal legislative power. He held that 
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for a provincial adoption Act to apply to the adoption of Indian 
children of registered Indians, who could be compelled thereunder 
to surrender them to adopting non-Indian parents, would be to 
touch “Indianness”, to strike at a relationship integral to a matter 
outside of provincial competence. More generally, he said (at pp. 
762-3 S.C.R., pp. 155-6 D.L.R.) that care should be taken in analysis 
of the issues and the provincial legislation 

. . . before subjecting Indians, coming as they do within a s[>ecific head of ex- 
clusive federal jurisdiction, to general provincial legislation, unless the inclu- 
sion of Indians within the scope of the provincial legislation touches them as 
ordinary persons and in a way that does not intrude on their Indian character 
or their Indian identity and relationship. 

See also Kruger et al. v. The Queen, Supreme Court of Canada, 31 
May, 1977 [reported 75 D.L.R. (3d) 434, 34 C.C.C. (2d) 377, [1977] 4 
W.W.R. 300], 

The Ontario Labour Relations Act does not directly touch 
“Indianness”, but it does directly affect the civil rights of Indians, 
and their relationship one to another, and to their employer. 

On the facts of this case, I am satisfied that the Act deals di- 
rectly with Indians. The employer was incorporated under provin- 
cial laws, and was not Indian, but the shareholders were all Indi- 
ans, and the business was carried on on an Indian reserve. It was 
financed by grants and loans made available under the Schedule, 
item L536, to the Appropriation Act No. 1,1969-70 (Can.), c. 24, by 
which money was appropriated by Parliament “for the purposes of 
economic development of Indians, to Indians, groups of Indians or 
Indian bands, or to individuals, partnerships or corporations, the 
activities of which contribute or may contribute to such develop- 
ment .. That alone is sufficient to give the employer an Indian 
character. Almost, but not all, the employees are Indians. In sum, 
the whole manufacturing business is Indian in character. If the 
subject of labour relations belongs to the Legislatures because it is 
in relation to civil rights, then here we are talking about the civil 
rights of Indians, and that subject is surely within the exclusive 
competence of the Parliament of Canada. Therefore, the Ontario 
Labour Relations Act cannot extend, ex proprio vigore to these em- 
ployees and this employer. 

However, s. 88 of the Indian Act, R.S.C. 1970, c. 1-6, provides as 
follows: 

88. Subject to the terms of any treaty and any other Act of the Parliament 
of Canada, all laws of general application from time to time in force in any 
province are applicable to and in respect of Indians in the province, except to 
the extent that such laws are inconsistent with this Act or any order, rule, reg- 
ulation or by-law made thereunder, and except to the extent that such laws 
make provision for any matter for which provision is made by or under this 
Act. 

In Natural Parents, supra, it was held that the effect of this sec- 
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tion is to incorporate provincial legislation by reference, as long as 
it is not excluded by the section itself. The only relevant exclusion 
is “Subject to any other Act of the Parliament of Canada.” The 
Canada Labour Code, R.S.C. 1970, c. L-l, applies to and in respect 
of employment upon or in connection with any federal work, un- 
dertaking or business, which latter is defined as meaning: 

2.... any work, undertaking or business that is within the legislative author- 
ity of the Parliament of Canada, including without restricting the generality 
of the foregoing: 

(i) a work, undertaking or business outside the exclusive legislative au- 
thority of provincial legislatures. 

(See ss. 4 and 2(i).) 
In finding that the Ontario Labour Relations Act does not apply, 

I have looked at the persons involved, primarily the employees, not 
at the operation or function of the employer. The Canada Labour 
Code is directed to works, undertakings and businesses. Neverthe- 
less, if the Ontario Labour Relations Act does not extend to the 
employees and their employer, it does not extend to the work, un- 
dertaking or business in which they are engaged, and the Canada 
Labour Code therefore applies. 

For these reasons, I am of the opinion that the two decisions of 
the Ontario Labour Relations Board should be quashed, and it 
should be declared that the Ontario Labour Relations Board was 
without jurisdiction to make the said decisions, or apply the provi- 
sions of the Labour Relations Act to the activities of the applicant, 
or its employees, upon the Tyendinaga Indian Reserve. 

The applicants are entitled to their costs. 

ROBINS, J., concurs with MORDEN, J. 

Order accordingly. 

PUGLIESE et al. v. NATIONAL CAPITAL COMMISSION et al.; BEAVER 
UNDERGROUND STRUCTURES LTD. et al., Third Parties 

DUNN et al. v. REGIONAL MUNICIPALITY OF OTTAWA-CARLETON et al. 

Ontario Court of Appeal, Amup, Houlden and Howland, JJ.A. 
August 8,1977. 

Negligence — Duty of care — Abstraction of subsurface water — Loss of sup- 
port of water causing damage — Whether duty to use reasonable care to avoid 
risk of such damage. 

Torts — Nuisance — Abstraction of subsurface water — Loss of support caus- 
ing damage — Whether action lies for unreasonable abstraction of subsurface 
water. 

Actions — Right of action — Breach of statutory duty — Statutory permit al- 
lowing for abstraction of subsurface water — Amount of water taken in excess of 
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1939 offered was one that the trial judge might not find could 
RICHLEB not reasonably be accepted as true. 

Solicitors for the appellant: Gendron, Monette & Gauthier. 

Solicitor for the respondent: Jacques Fournier. 

1938 IN THE MATTER OF A REFERENCE AS TO 

•June 17,20 WHETHER THE TERM “INDIANS” IN HEAD 
~ 24 OF SECTION 91 OF THE BRITISH NORTH 

•Aprils. AMERICA ACT, 1867, INCLUDES ESKIMO IN- 
— HABITANTS OF THE PROVINCE OF QUEBEC. 

Constitutional lau>—Statute—"Indians"—“Eskimo"—Whether Eskimo are 
Indians within head no. H of s. 91 oj the BJIA. Act. 

Eskimo inhabitants of the province of Quebec are “ Indians ” within 
the contemplation of head no. 24 (“ Indians and Lands Reserved 
for Indians”) of section 91 of the British North America Act. 

REFERENCE by Order of His Excellency the Gover- 
nor General in Council (P.C. 867, dated April 2, 1935) 
of the following question hereinafter set out to the Supreme 
Court of Canada for hearing and consideration pursuant 
to section 55 of the Supreme Court Act, R.S.C., 1927, 
c. 35. 

The order of reference recited: 
The Committee of the Privy Council have had before them a report, 

dated April 1, 1935, from the Minister of Justice, representing that under 
the terms of the British North America Act, 1867, section 91 “ the 
exclusive legislative authority of the Parliament of Canada extends to 
all matters coming within the classes of subjects next hereinafter enumer- 
ated,” and that among these subjects is number “24. Indians, and 
Lands reserved for the Indians.” 

The Minister states that in parts of the province of Quebec there 
are Eskimo inhabitants, and 

That a controversy has arisen between the Dominion Government 
and the Government of the province of Quebec in relation to the ques- 
tion whether the legislative and executive power of the Dominion Govern- 
ment under the above provision of the British North America Act, 1867, 
extends to the Eskimo inhabitants of the province of Quebec. 

The Committee, on the recommendation of the Minister of Justice, 
advise that Your Excellency may be pleased, in the exercise of the powers 

• PRESENT :—Duff CJ. and Cannon, Crocket, Davis, Kerwin and 
Hudson JJ. 

THEKXNO. The appeal must be dismissed. 

CANNON, J.—I would dismiss the appeal. 

Appeal dismissed. 
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conferred by section 55 of the Supreme Court Act, to refer to the Supreme 
Court of Canada for hearing and consideration the following question: 

Does the term “ Indians," as used in head 24 of section 91 of the 
British North America Act, 1867, include Eskimo inhabitants of the 
Province of Quebec? 

The answer of the Court to the question was in the 
affirmative. 

J. McGregor Stewart K.C. and C. P. Plaxton K.C. for 
the Attorney-General of Canada. 
Auguste Désilets K.C. and C. A. Séguin K.C. for the 
Attorney-General of Quebec. 
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The judgment of the Chief Justice and Davis and 
Hudson JJ. (Crocket J. concurring) was delivered by 

THE CHIEF JUSTICE.—The reference with which we are 
concerned arises out of a controversy between the Domin- 
ion and the province of Quebec touching the question 
whether the Eskimo inhabitants of that province are 
” Indians ” within the contemplation of head no. 24 of 
section 91 of the British North America Act which is in 
these words, “Indians and Lands Reserved for Indians”; 
and under the reference we are to pronounce upon that 
question. 

Among the inhabitants of the three provinces, Nova 
Scotia, New Brunswick and Canada that, by the immediate 
operation of the British North America Act, became subject 
to the constitutional enactments of that statute there were 
few, if any, Eskimo. But the British North America Act 
contemplated the eventual admission into the Union of 
other parts of British North America as is explicitly de- 
clared in the preamble and for which provision is made 
by section 146 thereof. 

The Eskimo population of Quebec inhabits (in the 
northern part of the province) a territory that in 1867 
formed part of Rupert’s Land and the question we have 
to determine is whether these Eskimo, whose ancestors 
were aborigines of Rupert’s Land in 1867 and at the 
time of its annexation to Canada, are Indians in the 
sense mentioned. 

In 1867 the Eskimo population of what is now Canada, 
then between four and five thousand in number, occupied, 
as at the present time, the northern littoral of the con- 
tinent from Alaska to, and including part of, the Labrador 
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coast, within the territories under the control of the Hud- 
son’s Bay Company, that is to say, in Rupert’s Land and 
the North-Western Territory which, under the authority 
given by section 146 of the British North America Act, 
were acquired by Canada in 1871. In addition to these 
Eskimo in Rupert’s Land and the North-Western Territory, 
there were some hundreds of them on that part of the coast 
of Labrador (east of Hudson Strait) which formed part of, 
and was subject to the Government of, Newfoundland. 

The British North America Act is a statute dealing with 
British North America and, in determining the meaning of 
the words “ Indians ” in the statute, we have to consider 
the meaning of that term as applied to the inhabitants of 
British North America. In 1867 more than half of the 
Indian population of British North America were within 
the boundaries of Rupert’s Land and the North-Western 
Territory; and of the Eskimo population nearly ninety per 
cent, were within those boundaries. It is, therefore, im- 
portant to consult the reliable sources of information as to 
the uSe of the term “ Indian ” in relation to the Eskimo 
in those territories. Fortunately, there is evidence of the 
most authoritative character furnished by the Hudson’s 
Bay Company itself. 

It will be recalled that the Hudson’s Bay Company, 
besides being a trading company, possessed considerable 
powers of government and administration. . Some years 
before the passing of the British North America Act, com- 
plaints having been made as to the manner in which these 
responsibilities had been discharged, a committee of the 
House of Commons in 1856 and 1857 investigated the 
affairs of the Company. Among the matters which natur- 
ally engaged the attention of the Committee was the 
Company’s relations with and conduct towards the aborig- 
ines; and for the information of the Committee a census 
was prepared and produced before it by the officers of 
the Company showing the Indian populations under its 
rule throughout the whole of the North American con- 
tinent. This census was accompanied by a map showing 
the “ locations ” of the various tribes and was included 
in the Report of the Committee; and was made an 
appendix to the Committee’s Report which was printed 
and published by the order of the House of. Commons. 
It is indisputable that in the census and in the map 
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the “ esquimaux ” fall under the general designation 
“Indians” and that, indeed, in these documents, “Indians” 
is used as synonymous with “ aborigines.” The map bears 
this description: 

An Aboriginal Map of North America denoting the boundaries and 
locations of various Indian Tribes. 

Among these “ Indian Tribes ” the Eskimo are shown 
inhabiting the northern littoral of the continent from 
Labrador to Russian America. In the margin of the map 
are tables. Two are of great significance. The first of 
these is headed “ Statement of the Indian Tribes of the 
Hudsons Bay Territories.” The tribes “ East of the Rocky 
Mountains ” are given as “ Blackfeet and Sioux groups 
comprising eight tribes, Algonquins comprising twelve 
tribes ” and “ Esquimaux.” 

The second is headed “ Indian Nations once dwelling 
East of the Mississippi.” The list is as follows: 

Algonquin 
Dahcotah or Sioux 
Huron Iroquois 
Catawba (extinct) 
Cherokee 
Uchee (extinct) 
Natches (extinct) 
Mobilian 
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Esquimaux 
Kolooch 
Athabascan 
Sioux 
Algonquin 
Iroquois 

The census concludes with a summary which is in these 
words: 

The Indian Races shown in detail in the foregoing census may be 
classified as follows: 

Thickwood Indians on the east side of the Rocky 
Mountains   35,000 

The Plain Tribes (Blackfeet, etc.)  25,000 
The Esquimaux   4.000 
Indians settled in Canada   3,000 
Indian in British Oregon and on the North West Coast.. 80,000 

Total Indians   147,000 
Whites and half-breeds in Hudson’s Bay Territory  11,000 

Souls   158,000 

As already observed, the appointment of the Committee 
was due in part at all events to representations made to 
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1939 the Imperial Government respecting the conduct of the 
REFERENCE Hudson’s Bay Company towards the Indians and the con- 

WHETHEB d^011 of the Indian population was one of the subjects 
“ INDIANS ” with which the Committee was principally concerned. They 

^OFTHE
4^ were also concerned with representations made by the 

Government of Canada urging the desirability of transfer- 
ESKIMO ring to Canada all the territories of the Company, at least 

0,1oFTHifTS 23 far west as the Rocky Mountains. Chief Justice Draper 
PROVINCE was present at the sittings of the Committee representing 

OF—UEBEC. Government of Canada. The Committee, as is well 

known, reported in favour of the cession to Canada of the 
districts of the Red River and the Saskatchewan River. 

Seven years later, the scheme of Confederation, pro- 
pounded in the Quebec Resolutions of October 10th, 1864, 
included a declaration that provision should be made 
for the admission into the Union on equitable terms of Newfoundland, 
the North-West Territory, British Columbia, and Vancouver. 

This declaration, was renewed in the Resolutions of the 
London Conference in December, 1866, and in the British 
North America Act specific provision was made, as we 
have seen, in section 146 for the acquisition of Rupert’s 
Land as well as the North-West Territory and, in 1868, 
a statute of the Imperial Parliament conferred upon the 
Queen the necessary powers as respects Rupert’s Land. 

The British North America Act came into force on the 
1st of July, 1867, and, in December of that year, a joint 
address to Her Majesty was voted by the Senate and 
House of Commons of Canada praying that authority 
might be granted to the Parliament of Canada to legis- 
late for the future welfare and good government of these 
regions and expressing the willingness of that Parliament 
to assume the duties and obligations of government and . 
legislation as regards those territories. In the Resolution ■ 
of the Senate expressing the willingness of that body to 
concur in the joint address is this paragraph: v 

Resolved that upon the transference of the Territories in question 
to the Canadian Government, it will be the duty of the Government to 
make adequate provisions for the protection of the Indian Tribes, whose 
interest and well being are involved in the transfer. .» 

By Order in Council of the 23rd of June, 1870, it was 
ordered that from and after the 15th of July, 1870, the 
North West Territory and Rupert’s Land should be admit- 
ted into, and become part of, the Dominion of Canada 
and that, from that date, the Parliament of Canada should 
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have full power and authority to legislate for the future 
welfare and good government of the territory. As regards 
Rupert’s Land, such authority had already been conferred 
upon the Parliament of Canada by section 5 of the 
Rupert’s Land Act of 1868. 

The vast territories which by these transactions became 
part of the Dominion of Canada and were brought under 
the jurisdiction of the Parliament of Canada were in- 
habited largely, indeed almost entirely, by aborigines. It 
appears to me to be a consideration of great weight in 
determining the meaning of the word “Indians” in the 
British North America Act that, as we have seen, the 
Eskimo were recognized as an Indian tribe by the officials 
of the Hudson’s Bay Company which, in 1867, as already 
observed, exercised powers of government and administra- 
tion over this great tract; and that, moreover, this employ- 
ment of the term “ Indians ” is evidenced in a most un- 
equivocal way by documents prepared by those officials 
and produced before the Select Committee of the House 
of Commons which were included in the Report of that 
Committee which, again, as already mentioned, was printed 
and published by the order of the House. It is quite 
clear from the material before us that this Report was 
the principal source of information as regards the aborig- 
ines in those territories until some years after Confedera- 
tion. 

I turn now to the Eskimo inhabiting the coast of Labra- 
dor beyond the confines of the Hudson’s Bay territories 
and within the boundaries and under the government of 
Newfoundland. As regards these, the evidence-appears to 
be conclusive that, for a period beginning about 1760 and 
extending down to a time subsequent to the passing of 
the British North America Act, they were, by governors, 
commanders-in-chief of the navy and other naval officers, 
ecclesiastics, missionaries and traders who came into con- 
tact with them, known and classified as Indians. 

First, of the official documents. In 1762, General 
Murray, then Governor of Quebec, who afterwards became 
first Governor of Canada, in an official report of the state 
of the government of Quebec, deals under the sixth head- 
ing with “Indian nations residing within the govern- 
ment.” He introduces discussion with this sentence: 

In order to discuss this point more clearly I shall first take notice 
of the Savazes on the North shore of the River St. Laurence from the 
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Ocean upwards, and then of such as inhabit the South side of the same 
River, as far as the present limits of the Government extend on either 
side of it. 
In the first and second paragraphs he deals with “Savages” 
on the North Shore and he says: “ The first to be met 
with on this side are the Esquimaux.” In the second 
paragraph he deals with the Montagnais who inhabited 
a “ vast tract ” of country from Labrador to the Saguenay. 

It is clear that here the Eskimo are classified under the 
generic term Indian. They are called “ Savages,” it is 
true, but so are the Montagnais and so also the Hurons 
settled at Jeune Lorette. It is useful to note that he 
speaks in the first paragraph of the Esquimaux as “ the 
wildest and most untamable of any ” and mentions that 
they are “ emphatically styled by the other Nations, 
Savages.” 

Then there are two reports to His Majesty by the Lords 
of Trade. The first, dated June 8th, 1763, .discusses the 
trade carried on by the French on the coast of Labrador. 
It is said that they carried on 
an extensive trade with the Esquimaux Indians in Oyl, Furs, & ca. (in 
which they allowed Your Majesty’s Subjects no Share). 

In the second, dated the 16th of April, 1765, in dealing 
with complaints on the part of the Court of France respect- 
ing the French fishery on the coast of Newfoundland and 
in the Gulf of St. Lawrence, their observations on these 
complaints are based upon information furnished by Com- 
modore Palliser who had been entrusted with the super- 
intendency of the Newfoundland fishery and the govern- 
ment of the island. In this report, this sentence occurs: 
Hie sixth and last head of complaint contained in the French Ambassa- 
dor’s lette- is, that a captain of a certain French vessel was forbid by 
your Majesty’s Governor from having commerce with the Eakimairx 
Indians; ' . ' 
and upon that it is observed that the Governor “ is to 
be commended for having forbid the subjects of France to 
trade or treat with these Indians.” “These Indians” are 
spoken of as “inhabitants * * * who are under the 
protection of and dependent upon your Majesty.” 

Then there is-a series of proclamations by successive 
Governors and Commanders-in-Chief in Newfoundland, 
the first qf which was that of Sir Hugh Palliser of the 1st 

\ of July, 1964. The Proclamation recites, 
* * * Advantages would arise to His Majesty’s Trading Subjects if 
a Friendly Intercourse could be Established with the Esquemeaux 
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Indiana, Inhabiting the Coast of Labrador * * * 
and that the Government 
has taken measures for bringing about a friendly communication between 
the said Indians and His Majesty’s subjects. 

All His Majesty’s subjects are strictly enjoined “ to treat 
them in the most civil and friendly manner.” 

The next is a Proclamation by the same Governor dated 
the 8th of April, 1765, which recites the desirability of 
friendly intercourse with the Indians on the Coast of Labrador 
and that 
attempts hitherto made for that purpose have proved ineffectual, especially 
with the Esquimaux in the Northern Ports without the Straits of Belle 
Isle 
and strictly enjoins and requires 
all His Majesty’s subjects who meet with any of the said Indians to treat 
them in a most civil and friendly manner. 

On the 10th of April, 1772, Governor Shuldham in a 
Proclamation of that date requires 
all His Majesty’s subjects coming upon the coast of Labrador to act 
towards the Esquimaux Indians in a manner agreeable to the Proclama- 
tion issued at St. John’s the 8th day of July 1769 respecting the savages 
inhabiting the coast of Labrador. 
In this Proclamation it should be noted that “Esquimaux 
savages” and “Esquimaux Indians” are used as convertible 
expressions. 

In 1774, the boundaries of Quebec were extended, and 
the northeastern coast of Labrador and the Eskimo popu- 
lation therein came under the jurisdiction of the Governor 
of Quebec and remained, so until 1809. Nevertheless, the 
Governor and Commander-in-Chief of Newfoundland, who 
at the date was Admiral Edwards, acting under the author- 
ity of that Order in Council of the 9th of March, 1774, 
took measures to protect the missionaries of the Unitas 
Fratrum and their settlements on the coast of Labrador 
from molestation or disturbance and, on May 14th, 1779, 
Admiral Edwards issued a Proclamation requiring 
all His Majesty’s subjects coming upon the Coast of Labrador to act 
towards the Esquimaux Indians justly, humanely and agreeably to these 
laws, by which His Majesty’s subjects are bound. 

Here again it is to be observed that the words “ savages ” 
and “ Indians ” are used as equivalents. 

A further Proclamation by Admiral Edwards on January 
30th, 1781, employs the same phrases, the Eskimo being 
described as “Esquimaux savages” and as “Esquimaux 
Indians.” 

Ill 
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On May 15th, 1774, Governor Campbell, as Governor 
and Commander-in-Chief, issued a Proclamation in terms 
identical with that of 1781. 

On. the 3rd of December, 1821, a Proclamation was issued 
by Governor Hamilton as Governor and Commander-in- 
Chief of Newfoundland (now again including the Labrador 
coast) relating to a “ fourth settlement ” by the Moravian 
missionaries requiring all His Majesty’s subjects “ to act 
towards the missionaries and the Esquimaux Indians justly 
and humanely.” 

There are other official documents. In a report in 1798 
by Captain Crofton, addressed to Admiral Waldegrave, 
Governor and Commander-in-Chief of Newfoundland, the 
phrase “ Esquimaux Indians ” occurs several times and 
the Eskimo are plainly treated as coming under the desig- 
nation “Indians.” 

A report to Lord Dorchester, Governor and Commander- 
in-Chief of Quebec, Nova Scotia, New Brunswick and their 
dependencies, in 1788, upon an application by George Cart- 
wright for a grant of land at Touktoke Bay on the coast 
of Labrador by a special Committee of the Council 
appointed to consider the same refers to the applicant’s 
exertions in 
securing friendly intercourse with the Eakimaui Indians and his success 
in bringing about a friendly intercourse between that nation and the 
Mountaineers. 

Evidence as to subsequent official usage is adduced in 
a letter of 1824 from the Advocate General of Canada to 
the Assistant Civil Secretary on some matter of a criminal 
prosecution in which “Esquimaux Indians” are concerned; 
and in a report of 1869 by Judge Pinsent of the Court of 
Labrador to the Governor of Newfoundland in which this 
sentence occurs: -• ' 
In thin number about 300 Indians and half-breeds of the Esquimaux and 

Mountaineer races are included. *• .. * 
Reports from missionaries and clergymen are significant. 

I refer particularly to two. There is a communication in 
1821 by the Unitas Fratrum sent to Admiral Hamilton, 
Governor and Commander-in-Chief of Newfoundland and 
Labrador, on a visit by H.M.S. Clinker to their settle- 
ments. In this the Eskimo are mentioned as “Esquimaux 
Indians” and “Esquimaux Tribes” and the report con- 
cludes with a table giving the numbers of “Esquimaux 
Indians who have embraced the Christian religion” at the 
various stations. 
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In 1849, a report from the Bishop of Newfoundland was 
printed and published in London for the Society for the 
Propagation of the Gospel by the Bishop of London with 
a prefatory letter and seems to have been put into cir- 
culation through Rivingtons and other booksellers. Ex- 
tracts from this report, which describes a visit to Labrador, 
are produced in the Quebec case, and as these passages 
exemplify in a remarkable way the use of the term Indian, 
as designating the Eskimo inhabitants of Labrador as well 
as other classes of Indians there, it is right, I think, to 
reproduce them in full: 

p.17.—At St. Francis Harbour, where we next stopped, we celebrated 
the Lord’s Supper, as there were several members of the Church from 
Newfoundland fishing in the neighbourhood; and the agent and his lady 
also communicated, (Mr. and Mrs. Saunders). Several Esquimaux Indians 
were here admitted into the Church, and married. One of them after- 
wards accompanied us as pilot to Sandwich Bay. 

I was obliged very reluctantly to leave the Church ship at St. Francis 
Harbour (the wind blowing in), and proceeded in a boat twenty-five miles 
to the Venison Islands, where I remained three days on shore, before the 
Hank could join us, and, with Mr. Hoyles, was very kindly entertained 
by Mr. Howe, Messrs. Slade’s agent. Here all the females are either 
Esquimaux or mountaineer Indians, or descended from them. With the 
exception of Mrs. Saunders, there is not an Englishwoman on the coast, 
from Battle Harbour to Sandwich Bay; all, or nearly all, are Indians 
(Esquimaux or mountaineer), or half Indians, and of course the children 
are the same mixed race. 

p. 40.—Wednesday, August 2.—The wind blew so strong last night, 
with heavy rain, that our captain, who was on shore, could not return 
to the ship. I had intended to proceed this morning, but, partly on 
account of the high sea, and partly because there was yet work to be done 
here, I was persuaded to delay my departure. I went on shore with my 
Chaplains after breakfast; and while I remained at the house of Mr. 
Ellis, the merchant of Newfoundland, they visited an Englishman, who 
was married, or united, to a poor Indian woman, an Esquimaux, and who 
we understood, had children to be baptized. 

p. 49.—Mr. Bendle also informed us of the character <fce., of the 
Indians who dwell in or resort to his neighbourhood. There are three 
distinct tribes—the Micmacs, Mountaineers and Esquimaux. The first 
two are generally Roman Catholics, but the Esquimaux owe their in- 
struction and conversion to the Moravian Missionaries. These Mission- 
aries (on the Labrador coast) have four stations and establishments, the 
nearest about 400 miles to the north of Battle Harbour, and the most 
distant nearly 400 miles farther, or 800 from this place. There are three 
families of the Moravians at each of their stations, who live together in 
a stone house, and have large trading concerns in fish, &c., with the 
Esquimaux. 

p. 63.—Tuesday, August 15.—The wind came round again to the 
westward this morning, but was very light. We got under way at ten 
o’clock, and did not reach the Seal Islands till five. Mr. Howe kindly 
furnished a pilot. Here, as in every other harbour, are several vessels 
from Newfoundland. Messrs. Hunt also keep a small "crew’’ here; 
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1939 that is, a few men dwelling together to prosecute the fishery in the 
Wv-' summer kill seals in the winter. Five Englishmen remained together 

BjtmiENCE here last winter, who killed 500 seals. In the first three months of the 

■WHETHER year they are in the woods, to cut timber and firewood. Besides this 
“INDIANS” crew, the only residents are Indians (Esquimau!) and half Indians, who 
IN s. 91 (24) lire together, crowded in two huts, with an Englishman who has taken 
_ of THE one 0f Indian women as his wife. Guided by the skipper of 

INCLUDES
71 Mr. Hunt’s crew, we visited these Indians. Nearly all (twenty out of 

ESKIMO twenty-three) crowded together in one small hut, with our two guides, 
INHABITANTS Messrs. Harvey and Hoyles, and myself. A strange group, or crowd, we 

or THE were. Indians will compress into the smallest possible compass; but still 

OFQU'EBEC we were '3rou6bt into painfully close proximity. 
  p. 68.—A few years ago the Esquimaux women, generaly wore a 

Duff CJ. cloak, or cope, of seal-skin, with the hair outwards, the tail hanging 
  down behind, and the flippers on their arms; but now all rejoice in 

European dresses, shawls and gowns of many colours. The only remains 
of Indian dress is the sealskin boot, which even the smallest children 
wear; it is of great use in the snow, being quite impervious to wet. In 
the race of mixed blood, or Anglo-Esquimaux, the Indian characteristics 
very much disappear, and the children are both lively and comely. 

p. 69.—The afternoon service commenced soon after three o’clock, 
and was not concluded till seven o’clock, in consequence of the numbers 
to be christened and added to the Church. I admitted ax adults myself, 
who were able to answer for themselves; three were Esquimaux. All 
made the proper answers correctly and seriously, and not the least so the 
poor Indians. 

Having regard to the well established usage of desig- 
nating the Esquimaux of Labrador as Indians or Esqui- 
maux Indians, evidenced by the Proclamations of the 
Governors of Newfoundland, and other official and un- 
official documents, one finds little difficulty in appreciating 
the significance of the phraseology of the correspondence, 
in 1879, between Sir John A. Macdonald and Sir Hector 
Langevin on the subject of the Eskimo on the north shore 
•of the St. Lawrence. The phrase “Esquimaux Indians” 
is employed in this correspondence as it had been employed 
for a hundred years in official and other documents to 
designate the Labrador Esquimaux. In 1882, three years 
after the date of this correspondence, the sale of intoxi- 
cating liquors to “ Esquimaux Indians ” was prohibited by 
an Act of the Legislature of Newfoundland. > 

Newfoundland, including the territory inhabited by these 
Labrador Eskimo was, as already pointed out, one of the 
British North American colonies the union of which with 
Canada was contemplated by the British North America 
Act. Thus it appears that, through all the territories of 
British North America in which there were Eskimo, the 
term “Indian” was employed by well established usage as 
including these as well as the other aborigines; and I 
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repeat the British North America Act, in so far as it deals 
with the subject of Indians, must, in my opinion, be taken 
to contemplate the Indians of British North America as a 
whole. 

As against this evidence, the Dominion appeals to the 
Royal Proclamation of 1763 as furnishing the clue to the 
true meaning and application of the term “ Indians ” in 
section 91. The Indians therein referred to are said to be 
the same type of aborigines as are described in that Proclamation as 
“ the several nations or tribes of Indian with whom We are connected 
and who live under Our protection.” 
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First, it is said that the terms “ nation ” and “ tribe ” 
are not employed in relation to the Eskimo. That is a 
proposition which finds no support in the documents pro- 
duced dealing with the Labrador Eskimo; and, as regards 
the Eskimo inhabiting the Hudson’s Bay Company’s terri- 
tories, they, as already pointed out, are (in the tables in 
the margin of the Hudson’s Bay Company’s aboriginal 
map) included in the statement of “ Indian tribes ” in 
those territories and they are in the list of “ Indian 
nations” once dwelling east of the Mississippi. 

Then it is said they were never “ connected ” with the 
British Crown or “ under the protection ” of the Crown. 
I find some difficulty in affirming that the Eskimo and 
other Indians ruled by the Hudson’s Bay Company, under 
either charter or licence from the Crown, were never under 
the protection of the Crown, and in understanding how, 
especially in view of the Proclamations cited, that can be 
affirmed of the Esquimaux of northeastern Labrador. I 
cannot give my adherence to the principle of interpretation 
of the British North America Act which, in face of the 
ample evidence of the broad denotation of the term 
“ Indian ” as employed to designate the aborigines of 
Labrador and the Hudson’s Bay territories as evidenced 
by the documents referred to, would impose upon that 
term in the British North America Act a narrower inter- 
pretation by reference to the recitals of and the events 
leading up to the Proclamation of 1763. For analogous 
reasons I am unable to accept the list of Indian tribes 
attached to the instructions to Sir Guy Carleton as con- 
trolling the scope of the term “ Indians ” in the British 
North America Act. Here it may be observed parenthetic- 
ally that if this list of tribes does not include Eskimo, as 

748S8—34 ' i 
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apparently it does not, neither does it appear to include 
the Montagnais Indians inhabiting the north shore of the 
St. Lawrence east of the Saguenay or the Blackfeet or the 
Cree or the Indians of the Pacific Coast. 

Another argument advanced by counsel for the Crown 
is based upon the supposed contrast between the language 
used in Articles 31 and 32 of the Instructions to Sir 
Guy Carleton and that used in relation to the Eskimo 
in Article 37. It has already been pointed out that, in 
the official documents relating to the Labrador Eskimo, 
the words “ savages ” and “ Indians ” are used convert- 
ibly; that in General Murray’s Report in 1762 the 
Montagnais, the Hurons and the Eskimo are all spoken 
of as “savages”; and in Article 31 of Sir Guy Carleton’s 
Instructions, the term “ savages ” is applied to the Indians 
of Illinois, the straits of Detroit, Michilimackinac and 
Gaspe; and, in Article 32, the term “ savages ” is applied 
to the Indians affected by the Royal Proclamation in 1763 
and within the scope of the plan of 1764. I can find 
nothing in the language of these instructions which mili- 
tates against the inference which, as already explained, 
seems to me to arise from the documents mentioned above 
having relation to the Labrador Eskimo. 

Nor do I think that the fact that British policy in 
relation to the Indians, as evidenced in the Instructions 
to Sir Guy Carleton and the Royal Proclamation of 1763, 
did not contemplate the Eskimo (along with many other 
tribes and nations of British North American aborigines) 
as within the scope of that policy is either conclusive or 
very useful in determining the question before us. For 
that purpose, for construing the term “ Indians ” in the 
British North America Act in order to ascertain the scope 
of the provisions of that Act defining the powers of the 
Parliament of Canada, the Report of the Select Com- 
mittee of the House of Commons in 1857 and the docu- 
ments relating to the Labrador Eskimo are, in my opinion, 
far more trustworthy guides. . . : 

-V Jf 

I 

i. 
% 

Nor can I agree that the context (in head no. 24) has the 
effect of restricting the term “Indians.” If “Indians” 
standing alone in its application to British North America 
■denotes the aborigines, then the fact that there were 
aborigines for whom lands had not been reserved seems 
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to afford no good reason for limiting the scope of the 
term “ Indians ” itself. 

For these reasons I think the question referred to 
should be answered in the affirmative. 

CANNON, J. (Crocket J. concurring).—The question 
ferred to us for hearing and consideration pursuant 
section 55 of the Supreme Court Act is: 

Doea the term “ Indiana ” as used in head 24 of section 91 of 
British North America Act, 1867, include Eskimo inhabitants of 
province of Quebec? 

I answer the question in the affirmative. 
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In the evidence given by Sir George Simpson before 
the Select Committee of the Hudson Bay Company, it 
appears that in 1857, the Eskimos were included amongst 
the so-called Indian races classified in the census prepared 
by the Company and the report of the Committee must 
have been known to the legislature at Westminster in 
1867. 

The correspondence between Sir John Macdonald and 
Sir Hector Langevin with reference to the relief to be 
given to the Montagnais and Eskimo Indians of the Lower 
St. Lawrence would show that these two Fathers of the 
Confederation always understood that the English word 
“ Indians ” was to be construed and translated as 
“ sauvages ” which admittedly did include all the aborig- 
ines living within the territories in North America under 
British authority, whether Imperial, Colonial, or subject 
to the administrative powers of the Hudson Bay Company. 

I do not insist on these two points which have been 
well treated by my brother Kerwin with whom I agree. 
I would like to add the following considerations. 

As to the exact meaning of the word “Indians” at 
the time of Confederation, I believe that we have in the 
official documents “ respecting the Proposed Union of the 
British North American Provinces ” presented to both 
Houses of Parliament of the United Kingdom, on the 8th 
of February, 1867, all we need to form an opinion of 
the significance of this word and its scope. 

In the English Text of the Report of the Resolutions 
adopted at a Conference of Delegates from the provinces 
of Canada, Nova Scotia and New Brunswick, and the 
Colonies of Newfoundland and Prince Edward Island, held 
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at the City of Quebec, October 10, 1864, aa the Basis 
of a proposed Confederation of those Provinces and Col- 
onies, Resolution 29 reads as follows: 

The General Parliament shall have power to make Law3 for the 
peace, welfare and good Government of the Federated Provinces (saving 
the Sovereignty of England), and especially Laws respecting the follow- 
ing subjects: 

1, 
2. 

3 
* * * * . 

29. Indians and Lands Reserved for the Indians. 

The official French translation of this resolution, as I 
find it in “Débats Parlementaires sur la Question de la 
Confédération des Provinces de l’Amérique Britannique du 
Nord, imprimés par Ordre de la Législature par Hunter, 
Rose et Lemieux, Imprimeurs, Parlementaires, 1865,” 
follows: 

29. Le parlement général aura le pouvoir de faire des lois pour la 
paix, le bien-être et le bon gouvernement des provinces fédérées (sans 
toutefois, pouvoir porter atteinte à la souveraineté de l’Angleterre), et 
en particulier sur les sujets suivants: 

1. 

2. 
3. 

•■**** - 

29. Les Sauvage* et les terres réservées pour les Sauvages. 

The petition to the Queen passed on the 13th of March, 
1865, by the Legislature reproduces, as to this sub-para- 
graph, word for word the Quebec resolutions, and the 
French translation also gives to the General Parliament 
under Section 29,—“Les Sauvages et les terres réservées 
pour les Sauvages.” ^ ; \ ; .en l 

This, I think, disposes of the very able argument on 
behalf of the Dominion that the word “Indians” in 
the British North America Act must be taken in a re- 
stricted sense. The Upper and Lower Houses of Upper 
and Lower Canada petitioners to the Queen, understood 
that the English word Indians ” was equivalent to or 
equated the French word “Sauvages” and included all 
the present and future aborigines native subjects of the 
proposed Confederation of British North America, which 
at the time was intended to include Newfoundland. :!i 

The official French version of the British North America 
Act also translates “ Indians ” by “ Sauvages.” See Statut 
du Canada, 1er Parlement, 31 Victoria, 1867-1868, Imprimé 

* * 
• T 
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par Malcolm Cameron, Imprimeur de Sa Très Excellente 
Majesté la Reine—Ottawa, 1867, page 24, section 91, sous- 
paragraphe 24. 

CROCKET, J.—I am of opinion that the question referred 
to us should be answered in the affirmative for the reasons 
stated by my Lord the Chief Justice and my brothers 
Cannon and Kerwin. 

KERWIN, J. (Cannon and Crocket JJ. concurring)—The 
question should be answered in the affirmative. In my 
opinion, when the Imperial Parliament enacted that there 
should be confided to the Dominion Parliament power to 
deal with “ Indians and lands reserved for the Indians,” 
the intention was to allocate to it authority over all the 
aborigines within the territory to be included in the con- 
federation. The fact that there were no Eskimos within 
the boundaries of the provinces that first constituted the 
Dominion is beside the point as provision was made by 
the British North America Act to include the greater part, 
if not all, of the territory belonging to the Hudson's Bay 
Company. And whether the Eskimos as now known emi- 
grated directly from Asia or inhabited the interior of 
America (originally coming from Asia) and subsequently 
migrated north, matters not, however interesting it may 
be to follow the opinions of those who have devoted time 
and study to that question. 

From the date of the visit of Champlain to this country 
in 1625 when he discovered “ une nation de sauvages qui 
habitent ces pays, qui s’appellent Exquimaux,” and of 
Radisson who in an account of his travels and experiences 
refers to “ Indians called Esquimos ” ; through the reports 
of the missionaries and the correspondence between France 
and New France, the Indians are referred to as “sauvages” 
and the Eskimos as “sauvages esquimaux.” Later we find 
by referring to such books as might be expected to be 
known to the Fathers of Confederation and to the British 
Parliament, statements indicating that the Eskimo was con- 
sidered as one of the Indian tribes. The following is a 
partial list of such books:— 

1855.—Webster's American Dictionary of the English 
language defines the Esquimaux: “A nation of 
Indians inhabiting the northwestern parts of 
North America.” ' . 
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1855. —Adrien Guibert in his Geographical Dictionary, 
classifies the Eskimos among the Indiana of 
America. 

1856. —In “The Indian Races of North and South 
America,” Charles de Wolf Brownell, an Ameri- 
can author, speaks of the Esquimaux Indians and 
devotes a chapter to the study of their manners 
and personal appearance. 

1857. —In the “Gazetteer of the world,” published in 
London by A. Fullerton & Co., the Eskimos are 
dealt with as Indians, who are the aboriginal 
people of the New Continent; mentions are made 
of Eskimos in opposition to “ common Indian ” 
and to “other Indians.” 

1857.—In an Imperial Blue Book is a Report from the 
Select Committee on the Hudson’s Bay Company 
in which the Eskimos are enumerated among the 
Indians, are classified with the Indian races and 
are shown on a map denoting the boundaries 
and locations of various Indian tribes. 

1857.—In the evidence given before a Select Committee 
of the House of Commons (Imperial), appointed 
to consider the state of the British Possessions in 
North America, Sir George Simpson, Governor of 
the territories of the Hudson’s Bay Company, in- 
cludes the Eskimos in the Indian population. 

1869.—In an “Esquisse sur le Nord-Ouest de l'Amé- 
rique” by Mgr. Taché, Bishop of St. Boniface, 
Manitoba, reference is made to the aboriginal 

'• tribes being called Indians (Sauvages) and the 
Esquimaux are dealt with at length as one of 
the five linguistic Indian families. 

A word should be added as to Webster’s Dictionary. 
Counsel for the Dominion pointed out that in the 1913 
edition of Webster’s New International Dictionary, as well 
as the 1923, 1925, and 1927 editions, “ Indian ” is defined 
as being “ a member of any of the aboriginal American 
stocks excepting the Eskimauan.” However, in the earlier 
1855 edition, then known as The American Dictionary of 
the English Language, appears the following:— 

“Indian”, A. General name of any native of the Indies;; as an 
East Indian or West Indian. It is particularly applied to any native 
of the American continent. 
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In the 1865 edition of what had then become the Diction- 
ary of the English Language, “Indians” were defined as 
Indians are the aboriginal inhabitants of America so called originally 
from the idea on the part of Columbus and the early navigators of the 
identity of America with India. 

It was only in the 1913, 1923 and 1927 editions that the 
earlier definition was departed from while in the 1934 
edition of Webster’s International Dictionary, " Indian ” 
is defined as follows:— 

Indian. 5. A member of the aboriginal American race; an American, 
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or Red, Indian; an Amerind * * * About 75 linguistic families or i^erwinj< 

stocks are recognized in North America, and about 75 more in South   
America and the West Indies. Some stocks comprise many tribes speak- 
ing distinct, but related, languages. The 16 stocks listed below occupied 
more than half the area of the continent and comprised a large majority 
of the Indians at the time of the discovery of North America, Algonquian, 
Athapascan, Eskimauan, Iroquoian, Mayan, Muskhegean, Siouian, and 
Uto-Aztocan. 

It is true that in the New English (Oxford) Diction- 
ary, volume 5, under the heading "Indian” appears the 
following:— 

A. * * * 
2. Belonging or relating to the race of original inhabitants of America 

and the West Indies. 
B. * * * 
2. A member of any of the aboriginal races of America or the West 

Indies; an American Indian. 
The Eskimos, in the extreme north, are usually excluded from the 

term; as are sometimes the Patagonians and Fuegians in the extreme 
south. 

There are also a few other publications to which our atten- 
tion has been called where “Indians” and “Esquimaux” 
are differentiated but the majority of authoritative, pub- 
lications, and pariicularly those that one would expect to 
be in common use in 1867, adopt the interpretation that 
the term “ Indians ” includes all the aborigines of the 
territory subsequently included in the Dominion. 

As pointed out in a memorandum of November 1st, 1918, 
by the Deputy Superintendent General of Indian Affairs 
to the Minister, the Eskimos had never been mentioned in 
any legislation up to that time but by chapter 47 of 14-15 
George V, assented to July, 1924, section 4 of The Indian 
Act, Chapter 81, R.S.C., 1906, was amended by adding 
thereto the following subsection:— 

(2) The Superintendent General of Indian Affaire shall have charge 
of Eskimo affairs. 
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1939 This was afterwards repealed and even if the repeal had 

REFERENCE never occurred perhaps no argument could be adduced from 
X™, the provisions of the amending statute but it is significant 

“INDIANS” that in 1879 a letter from the Very Reverend Edmond 
“onm24* Langevin to the Postmaster General of Canada, referring 
B-N-A.ACT the necessitous condition of “the Montagnais and 

ESKIMO Esquimaux Indians on the north coast of the St. Lawrence 

^^THE78 below the Saguenay ” was sent by the addressee to Sir 
PROVINCE John A. Macdonald as Superintendent General of Indian 
or QUEBEC, ^th the following covering letter:— 

Kerwin J. 
Ottawa, 20 January, 1879. 

My dear Sir John, 
The enclosed letter from the Very Reverend Edmond Langevin, Vicar 

General of Rimouski, calls my attention to the position of the Montagnais 
and Esquimaus Indians on the north coast of the St. Lawrence, below 
the Saguenay. He says that the amount that used to be given to these 
Indians was seventy eight cents a head, and that now it is only thirty 
eight cents. These poor people are starving they can’t cultivate the land, 
which in that region is hardly cultivable, and have had no provision made 
for them by the Government, and he requires on their behalf that we 
should come to their help. Will you kindly see that they are treated as 
well as we treat the Indians of our new territories. Of course I leave 
the whole matter in yours hands. 

Yours truly, 
Hector L. Langevin. 

Right Honble Sir John A. Macdonald, K.C.B., Ottawa. 
The matter referred to was commented upon by the 
Deputy Superintendent General of Indian Affairs in the 
following report:—  , 

To the Right Hon. Sir John A. Macdonald, K.C3. 
Supt. General of Indian Affairs 

Ottawa, 24 jany, 1879. 
With reference to the letter of the 20th Instant (placed herewith) 

from the Honourable Hector Langevin, enclosing a letter of the 13th 
Instant, from the Very Reverend Edmond Langevin, of Rimouski, in 
the province of Quebec, relative to the insufficient relief given to the 
Montagnais and Esquimaux Indians of the Lower St. Lawrence, the 
undersigned has the honor to report that frequent representations to the 
same effect have been made to the Department and that last year he 
endeavoured to induce the then Superintendent General of Indian Affairs 
to ask Parliament for a larger grant, but that when the proposed estimates 
for the year 1878-79 were submitted to Council for revision, the proposed 
increase of $2,000 to the Parliamentary Grant for these Indians was struck 
out. 

The present Government has however sanctioned the Supplementary 
Estimates for 1878-9 which will be submitted to Parliament at the 
approaching Session being anticipated by granting the said sum of 
$2,000.00, and the undersigned has moreover increased the grant for those 
Indians by that amount in the proposed estimates for the year 1879-80, 
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with the hope that the Government will sanction and Parliament confirm 
the same. 

All respectfully submitted, 
L. Van Koughnet, 

Deputy Supt. General of Indian Affairs. 

That so soon after Confederation the position of Eskimos 
should be treated in this manner is significant. It not only 
more than counter-balances any reference made later as to 
the Department’s attitude but, to my mind, is conclusive 
as to what was in the minds of those responsible for the 
drafting of the Resolutions leading to the passing of the 
British North America Act, at that time and shortly there- 
after. 

Special attention should also be paid to the report of 
the Select Committee on the Hudson’s Bay Company to 
the Houses of Parliament of Great Britain and Ireland, 
presented in 1857. As appears from the Imperial Blue 
Books on Affairs Relating to Canada, the Committee 
reported:— 

It is a matter of great difficulty to obtain reliable information 
respecting the Indian population, their migratory habits, and the vast 
extent of country over which they are spread, misleading the calculations, 
and rendering it almost impracticable to prepare a satisfactory census. 
The following estimates have been compiled with great care, from a 
mass of documents and the actual personal knowledge of several of the 
Company’s officers, tested by comparison with published statements, 
especially those presented to Government in 1846 by Messrs. Warre and 
Vavasour, and those of Colonel Lefroy, RA., contained in a paper read 
before the Canadian Institute. 

The estimates referred to are headed “ Establishments of 
the Hudson’s Bay Company in 1856 and number of 
Indians frequenting them.” After a long list of the names 
of the posts and localities and of the number of Indians 
frequenting each post is appended the following: 

Add Whites and half breeds in Hudson’s Bay Territory, 
not included   6,000 

Add Esquimaux not enumerated   4,000 
Total   158,960 

The Indian Races shown in detail in the foregoing Census 
may be classified as follows:— 
Thickwood Indians on the east side of the Rocky "Moun- 

tains   35,000 
The Plain Tribes (Blackfeet, &c)  25,000 
The Esquimaux   4,000 
Indians settled in Canada   3,000 
Indian in British Oregon and on the Northwest Coast.. 80,000 

Total Indians      147,000 
Whites and half-breeds in Hudson’s Bay Territory  11,000 

Souls 
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The Esquimaux, it will be seen, are included among the 
Indian races and this is based apparently upon the evi- 
dence of Sir George Simpson, which had been taken before 
the Committee. Questions 1062 and 1472, together with 
the answers, are as follows:— 

1062. Mr. GREGSON: What mode have you of ascertaining of the 
population of the Indians? We have lists of the Indians belonging to 
various posts; we have compared and checked them with the report of 
the Government officers who went to Vancouver’s Island some years ago, 
as regards the tribes to the west of the mountains, and with Colonel 
Lefroy’s lists, as regards those on the east side, and we have arrived at 
this estimate of the population. 

1472. Mr. ROEBUCK: Will you state the total?—The Indians, east of 
the mountains, 65,000; West of the mountains, 80,000; Esquimaux, 4,000. 

While counsel for the Dominion sought to draw from 
the answer to Question 1472 the inference that Sir George 
Simpson had not treated the Esquimaux as one of the 
Indian tribes, I think the answer is not susceptible of that 
interpretation and it is certainly not the one that the 
Committee adopted. 

After considering the reports of missionaries, explorers, 
agents, cartographers and geographers, included in the 
cases submitted on behalf of the Dominion and province 
of Quebec, I do not believe anything further may be use- 
fully added. The weight of opinion favours the construc- 
tion which I have indicated is the proper one of head 24 
of section 91 of the British North America Act but the 
deciding factor, in my view, is the manner in which the 
subject was considered in Canada and in England at or 
about the date of the passing of the Act. 

The question referred was answered 
in the affirmative. A 

1 
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CANNON, J.—I would dismiss the appeal. 

Appeal dismissed. 

Solicitors for the appellant: Gendron, Manette & Gauthier. 
Solicitor for the respondent: Jacques Fournier. 

1938 IN THE MATTER OF A REFERENCE AS TO 

■June 17,20 WHETHER THE TERM “ INDIANS ” IN HEAD 
j-9 24 OF SECTION 91 OF THE BRITISH NORTH 

•April5. AMERICA ACT, 1867, INCLUDES ESKIMO IN- 
HABITANTS OF THE PROVINCE OF QUEBEC. 

Constitutional law—Statute—"Indians”—“Eskimo”—Whether Eskimo are 
Indians within head no. 24 of s. 91 of the BN A. Act. 

Eskimo inhabitants of the province of Quebec are “ Indians ” within 
the contemplation of head no. 24 (“ Indians and Lands Reserved 
for Indians ”) of section 91 of the British North America Act. 

REFERENCE by Order of His Excellency the Gover- 
nor General in Council (P.C. 867, dated April 2, 1935) 
of the following question hereinafter set out to the Supreme 
Court of Canada for hearing and consideration pursuant 
to section 55 of the Supreme Court Act, R.S.C., 1927, 
c. 35. 

The order of reference recited: 
The Committee of the Privy Council have had before them a report, 

dated April 1, 1935, from the Minister of Justice, representing that under 
the terms of the British North America Act, 1867, section 91 “ the 
exclusive legislative authority of the Parliament of Canada extends to 
all matters coming within the classes of subjects next hereinafter enumer- 
ated,” and that among these subjects is number “ 24. Indians, and 
Lands reserved for the Indians.” 

The Minister states that in parts of the province of Quebec there 
are Eskimo inhabitants, and 

That a controversy has arisen between the Dominion Government 
and the Government of the province of Quebec in relation to the ques- 
tion whether the legislative and executive power of the Dominion Govern- 
ment under the above provision of the British North America Act, 1867, 
extends to the Eskimo inhabitants of the province of Quebec. 

The Committee, on the recommendation of the Minister of Justice, 
advise that Your Excellency may be pleased, in the exercise of the powers 

•PRESENT:—Duff CJ. and Cannon, Crocket, Davis, Kerwin and 
Hudson JJ. 
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conferred by section 55 of the Supreme Court Act, to refer to the Supreme 
Court of Canada for hearing and consideration the following question: 

Does the term “ Indians,” as used in head 24 of section 91 of the 
British North America Act, 1867, include Eskimo inhabitants of the 
Province of Quebec? 

The answer of the Court to the question was in the 
affirmative. 

J. McGregor Stewart K.C. and C. P. Plaxton K.C. for 
the Attorney-General of Canada. 
Auguste Désilets K.C. and C. A. Séguin K.C. for the 
Attorney-General of Quebec. 
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The judgment of the Chief Justice and Davis and 
Hudson JJ. (Crocket J. concurring) was delivered by 

THE CHIEF JUSTICE.—The reference'with which we are 
concerned arises out of a controversy between the Domin- 
ion and the province of Quebec touching the question 
whether the Eskimo inhabitants of that province are 
” Indians ” within the contemplation of head no. 24 of 
section 91 of the British North America Act which is in 
these words, “Indians and Lands Reserved for Indians”; 
and under the reference we are to pronounce upon that 
question. 

Among the inhabitants of the three provinces, Nova 
Scotia, New Brunswick and Canada that, by the immediate 
operation of the British North America Act, became subject 
to the constitutional enactments of that statute there were 
few, if any, Eskimo. But the British North America Act 
contemplated the eventual admission into the Union of 
other parts of British North America as is explicitly de- 
clared in the preamble and for which provision is made 
by section 146 thereof. 

The Eskimo population of Quebec inhabits (in the 
northern part of the province) a territory that in 1867 
formed part of Rupert’s Land and the question we have 
to determine is whether these Eskimo, whose ancestors 
were aborigines of Rupert’s Land in 1867 and at the 
time of its annexation to Canada, are Indians in the 
sense mentioned. 

In 1867 the Eskimo population of what is now Canada, 
then between four and five thousand in number, occupied, 
as at the present time, the northern littoral of the con- 
tinent from Alaska to, and including part of, the Labrador 
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coast, within the territories under the control of the Hud- 
son’s Bay Company, that is to say, in Rupert’s Land and 
the North-Western Territory which, under the authority 
given by section 146 of the British North America Act, 
were acquired by Canada in 1871. In addition to these 
Eskimo in Rupert’s Land and the North-Western Territory, 
there were some hundreds of them on that part of the coast 
of Labrador (east of Hudson Strait) which formed part of, 
and was subject to the Government of, Newfoundland. 

The British North America Act is a statute dealing with 
British North America and, in determining the meaning of 
the words “ Indians ” in the statute, we have to consider 
the meaning of that term as applied to the inhabitants of 
British North America. In 1867 more than half of the 
Indian population of British North America were within 
the boundaries of Rupert's Land and the North-Western 
Territory; and of the Eskimo population nearly ninety per 
cent, were within those boundaries. It is, therefore, im- 
portant to consult the reliable sources of information as to . 
the use of the term “ Indian ” in relation to the Eskimo 
in those territories. Fortunately, there is evidence of the 
most authoritative character furnished by the Hudson’s 
Bay Company itself. 

It will be recalled that the Hudson’s Bay Company, 
besides being a trading company, possessed considerable 
powers of government and administration. Some years 
before the passing of the British North America Act, com- 
plaints having been made as to the manner in which these 
responsibilities had been discharged, a committee of the 
House of Commons in 1856 and 1857 investigated the 
affairs of the Company. Among the matters which natur- 
ally engaged the attention of the Committee was the 
Company’s relations with and conduct towards the aborig- 
ines; and for the information of the Committee a census 
was prepared and produced before it by the officers of 
the Company showing the Indian populations under its 
rule throughout the whole of the North American con- 
tinent. This census was accompanied by a map showing 
the “ locations ” of the various tribes and was included 
in the Report of the Committee; and was made an 
appendix to the Committee’s Report which was printed 
and published by the order of the House of Commons. 
It is indisputable that in the census and in the map 
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the “ esquimaux ” fall under the general designation 
“Indians” and that, indeed, in these documents, “Indians” 
is used as synonymous with “ aborigines.” The map bears 
this description: 

An Aboriginal Map of North America denoting the boundaries and 
locations of various Indian Tribes. 

Among these “ Indian Tribes ” the Eskimo are shown 
inhabiting the northern littoral of the continent from 
Labrador to Russian America. In the margin of the map 
are tables. Two are of great significance. The first of 
these is headed “ Statement of the Indian Tribes of the 
Hudsons Bay Territories.” The tribes “ East of the Rocky 
Mountains ” are given as “ Blackfeet and Sioux groups 
comprising eight tribes. Algonquins comprising twelve 
tribes ” and “ Esquimaux.” 

The second is headed “ Indian Nations once dwelling 
East of the Mississippi.” The list is as follows: 

Algonquin 
Dahcotah or Sioux 
Huron Iroquois 

(extinct) 
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Catawba 
Cherokee 
Uchee 
Matches 
Mobilian 

(extinct) 
(extinct) 

Esquimaux 
Kolooch 
Athabascan 
Sioux 
Algonquin 
Iroquois 

The census concludes with a summary which is in these 
words: 

The Indian Races shown in detail in the foregoing census may be 
classified as follows: 

Thickwood Indians on the east side of the Rocky 
Mountains   35,000 

The Plain Tribes (Blackfeet, etc.)  25.000 
The Esquimaux   4.000 
Indians settled in Canada   3.000 
Indian in British Oregon and on the North West Coast.. 80.000 

Total Indians   147,000 
Whites and half-breeds in Hudson’s Bay Territory  11.000 

Rou,s   158.000 

As already observed, the appointment of the Committee 
was due in part at all events to representations made to 
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the Imperial Government respecting the conduct of the 
REFERENCE Hudson’s Bay Company towards the Indians and the con- 

WHETHER dRi°Q of the Indian population was one of the subjects 
“ with wrhich the Committee was principally concerned. They 

OF THE were also concerned with representations made by the 

^NCLUBES^ Government of Canada urging the desirability of transfer- 
ESKJMO ring to Canada all the territories Gf the Company, at least 

as ^ar west ns the Rocky Mountains. Chief Justice Draper 
was Present the sittings of the Committee representing 
the Government of Canada. The Committee, as is well 
known, reported in favour of the cession to Canada of the 
districts of the Red River and the Saskatchewan River. 

Seven years later, the scheme of Confederation, pro- 
pounded in the Quebec Resolutions of October 10th, 1864, 
included a declaration that provision should be made 
for the admission into the Union on equitable terms of Newfoundland, 
the North-West Territory, British Columbia, and Vancouver. 

This declaration, was renewed in the Resolutions of the 
London Conference in December, 1866, and in the British 
North America Act specific provision was made, as we 
have seen, in section 146 for the acquisition of Rupert’s 
Land as well as the North-West Territory and, in 1868, 
a statute of the Imperial Parliament conferred upon the 
Queen the necessary powers as respects Rupert’s Land. 

The British North America Act came into force on the 
1st of July, 1867, and, in December of that year, a joint 
address to Her Majesty was voted by the Senate and 
House of Commons of Canada praying that authority 
might be granted to the Parliament of Canada to legis- 
late for the future welfare and good government of these , 
regions and expressing the willingness of that Parliament 
to assume the duties and obligations of government and 
legislation as regards those territories. In the Resolution 
of the Senate expressing the willingness of that body to 
concur in the joint address is this paragraph: 

Resolved that upon the transference of the Territories in question 
to the Canadian Government, it will be the duty of the Government to 
make adequate provisions for the protection of the Indian Tribes, whose 
interest and well being are involved in the transfer. 

By Order in Council of the 23rd of June, 1870, it was 
ordered that from and after the 15th of July, 1870. the 
North West Territory and Rupert’s Land should be admit- 
ted into, and become part of, the Dominion of Canada 
and that, from that date, the Parliament of Canada should 
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have full power and authority to legislate for the future 
welfare and good government of the territory. As regards 
Rupert’s Land, such authority had already been conferred 
upon the Parliament of Canada by section 5 of the 
Rupert’s Land Act of 1868. 

The vast territories which by these transactions became 
part of the Dominion of Canada and were brought under 
the jurisdiction of the Parliament of Canada were in- 
habited largely, indeed almost entirely, by aborigines. It 
appears to me to be a consideration of great weight in 
determining the meaning of the word “ Indians ” in the 
British North America Act that, as we have seen, the 
Eskimo were recognized as an Indian tribe by the officials 
of the Hudson’s Bay Company which, in 1867, as already 
observed, exercised powers of government and administra- 
tion over this great tract; and that, moreover, this employ- 
ment of the term “ Indians ” is evidenced in a most un- 
equivocal way by documents prepared by those officials 
and produced before the Select Committee of the House 
of Commons which were included in the Report of that 
Committee which, again, as already mentioned, was printed 
and published by the order of the House. It is quite 
clear from the material before us that this Report was 
the principal source of information as regards the aborig- 
ines in those territories until some years after Confedera- 
tion. 

I turn now to the Eskimo inhabiting the coast of Labra- 
dor beyond the confines of the Hudson’s Bay territories 
and within the boundaries and under the government of 
Newfoundland. As regards these, the evidence appears to 
be conclusive that, for a period beginning about 1760 and 
extending down to a time subsequent to the passing of 
the British North America Act, they were, by governors, 
commanders-in-chief of the navy and other naval officers, 
ecclesiastics, missionaries and traders who came into con- 
tact with them, known and classified as Indians. 

First, of the official documents. In 1762, General 
Murray, then Governor of Quebec, who afterwards became 
first Governor of Canada, in an official report of the state 
of the gOA^ernment of Quebec, deals under the sixth head- 
ing with “Indian nations residing within the go\rem- 
ment.” He introduces discussion with this sentence: 

In order to discuss this point more clearly I shall first take notice 
of the Savanes on the North shore of the River St. Laurence from the 
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Ocean upwards, and then of such as inhabit the South side of the same 
River, as far as the present limits of the Government extend on either 
side of it. 
In the first and second paragraphs he deals with “Savages” 
on the North Shore and he says: “ The first to be met 
with on this side are the Esquimaux.” In the second 
paragraph he deals with the Montagnais who inhabited 
a “ vast tract ” of country from Labrador to the Saguenay. 

It is clear that here the Eskimo are classified under the 
generic term Indian. They are called “ Savages,” it is 
true, but so are the Montagnais and so also the Hurons 
settled at Jeune Lorette. . It is useful to note that he 
speaks in the first paragraph of the Esquimaux as “ the 
wildest and most untamable of any ” and mentions that 
they are “emphatically styled by the other Nations, 
Savages.” 

Then there are two reports to His Majesty by the Lords 
of Trade. The first, dated June 8th, 1763, discusses the 
trade carried on by the French on the coast of Labrador. 
It is said that they carried on 
an extensive trade with the Esquimaux Indians in Oyl, Furs, & ca. (in 
which they allowed Your Majesty’s Subjects no Share). 

In the second, dated the 16th of April, 1765, in dealing 
with complaints on the part of the Court of France respect- 
ing the French fishery on the coast of Newfoundland and 
in the Gulf of St. Lawrence, their observations on these 
complaints are based upon information furnished by Com- 
modore Palliser who had been entrusted with the super- 
intendency of the Newfoundland fishery and the govern- 
ment of the island. In this report, this sentence occurs: 
The sixth and last head of complaint contained in the French Ambassa- 
dor's letter is, that a captain of a certain French vessel was forbid by 
your Majesty’s Governor from having commerce with the Eskimaux 
Indians ; 
and upon that it is observed that the Governor “ is to 
be commended for having forbid the subjects of France to 
trade or treat with these Indians.” “ These Indians ” are 
spoken of as “ inhabitants * * * who are under the 
protection of and dependent upon your Majesty.” 

Then there is a series of proclamations by successive 
Governors and Commanders-in-Chief in Newfoundland, 
the first of which was that of Sir Hugh Palliser of the 1st 
of July, 1964. The Proclamation recites. 
* * * Advantages would arise to His Majesty’s Trading Subjects if 
a Friendly Intercourse could be Established with the Esquemeaux 
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Indians, Inhabiting the Coast of Labrador * * * 
and that the Government 
has taken measures for bringing about a friendly communication between 
the said Indians ana His Majesty’s subjects. 

All His Majesty’s subjects are strictly enjoined “ to treat 
them in the most civil and friendly manner.” 

The next is a Proclamation by the same Governor dated 
the 8th of April, 1765, which recites the desirability of 
friendly intercourse with the Indians on the Coast of Labrador 
and that 
attempts hitherto made for that purpose have proved ineffectual, especially 
with the Esquimaux in the Northern Ports without the Straits of Belle 
Isle 
and strictly enjoins and requires 
all His Majesty’s subjects who meet with any of the said Indians to treat 
them in a most civil and friendly manner. 

On the 10th of April, 1772, Governor Shuldham in a 
Proclamation of that date requires 
all His Majesty’s subjects coming upon the coast of Labrador to act 
towards the Esquimaux Indians in a manner agreeable to the Proclama- 
tion issued at St. John’s the 8th day of July 1769 respecting the savages 
inhabiting the coast of Labrador. 
In this Proclamation it should be noted that “Esquimaux 
savages” and “Esquimaux Indians” are used as convertible 
expressions. 

In 1774, the boundaries of Quebec were extended, and 
the northeastern coast of Labrador and the Eskimo popu- 
lation therein came under the jurisdiction of the Governor 
of Quebec and remained so until 1809. Nevertheless, the 
Governor and Commander-in-Chief of Newfoundland, who 
at the date was Admiral Edwards, acting under the author- 
ity of that Order in Council of the 9th of March, 1774, 
took measures to protect the missionaries of the Unitas 
Fratrum and their settlements on the coast of Labrador 
from molestation or disturbance and, on May 14th, 1779, 
Admiral Edwards issued a Proclamation requiring 
all His Majesty’s subjects coming upon the Coast of Labrador to act 
towards the Esquimaux Indians justly, humanely and agreeably to these 
laws, by which His Majesty’s subjects are bound. 

Here again it is to be observed that the words “ savages ” 
and “ Indians ” are used as equivalents. 

A further Proclamation by Admiral Edwards on January 
30th, 1781, employs the same phrases, the Eskimo being 
described as “ Esquimaux savages ” and as “ Esquimaux 
Indians.” 
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On May 15th, 1774, Governor Campbell, as Governor 
and Commander-in-Chief, issued a Proclamation in terms 
identical with that of 1781. 

On the 3rd of December, 1821, a Proclamation was issued 
by Governor Hamilton as Governor and Commander-in- 
Chief of Newfoundland (now again including the Labrador 
coast) relating to a “ fourth settlement ” by the Moravian 
missionaries requiring all His Majesty's subjects “ to act 
towards the missionaries and the Esquimaux Indians justly 
and humanely.” 

There are other official documents. In a report in 1798 
by Captain Crofton, addressed to Admiral Waldegrave, 
Governor and Commander-in-Chief of Newfoundland, the 
phrase “ Esquimaux Indians ” occurs several times and 
the Eskimo are plainly treated as coming under the desig- 
nation “ Indians.” 

A report to Lord Dorchester, Governor and Commander- 
in-Chief of Quebec, Nova Scotia, New Brunswick and their 
dependencies, in 1788, upon an application by George Cart- 
wright for a grant of land at Touktoke Bay on the coast 
of Labrador by a special Committee of the Council 
appointed to consider the same refers to the applicant’s 
exertions in 
securing friendly intercourse with the Eskimaux Indiana and his success 
in bringing about a friendly intercourse between that nation and the 
Mountaineers. 

Evidence as to subsequent official usage is adduced in 
a letter of 1824 from the Advocate General of Canada to 
the Assistant Civil Secretary on some matter of a criminal 
prosecution in which “Esquimaux Indians” are concerned; 
and in a report of 1869 by Judge Pinsent of the Court of 
Labrador to the Governor of Newfoundland in which this 
sentence occurs: 
In this number about 300 Indians and half-breeds of the Esquimaux and 
Mountaineer races are included. 

Reports from missionaries and clergymen are significant. 
I refer particularly to two. There is a communication in 
1821 by the Unitas Fratrum sent to Admiral Hamilton, 
Governor and Commander-in-Chief of Newfoundland and 
Labrador, on a visit by H.M.S. Clinker to their settle- 
ments. In this the Eskimo are mentioned as “Esquimaux 
Indians” and “Esquimaux Tribes” and the report con- 
cludes with a table giving the numbers of “Esquimaux 
Indians who have embraced the Christian religion” at the 
various stations. 
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In 1849, a report from the Bishop of Newfoundland was 
printed and published in London for the Society for the 
Propagation of the Gospel by the Bishop of London with 
a prefatory letter and seems to have been put into cir- 
culation through Rivingtons and other booksellers. Ex- 
tracts from this report, which describes a visit to Labrador, 
are produced in the Quebec case, and as these passages 
exemplify in a remarkable way the use cf the term Indian, 
as designating the Eskimo inhabitants of Labrador as well 
as other classes of Indians there, it is right, I think, to 
reproduce them in full: 

p.17.—At St. Francis Harbour, where we next stopped, we celebrated 
the Lord’s Supper, as there were i-everal members of the Church from 
Newfoundland fishing in the neighbourhood; and the agent and his lady 
also communicated, (Mr. and Mrs. Saunders). Several Esquimaux Indians 
were here admitted into the Church, and married. One of them after- 
wards accompanied us as pilot to Sandwich Bay. 

I was obliged very reluctantly to Jeave the Church ship at St. Francis 
Harbour (the wind blowing in), and proceeded in a boat twenty-five miles 
to the Venison Islands, where I remained three days on shore, before the 
Hank could join us, and, with Mr. Hoyles, was very kindly entertained 
by Mr. Howe, Messrs. Slade’s agent. Here all the females are either 
Esquimaux or mountaineer Indians, or descended from them. With the 
exception of Mrs. Saunders, there is not an Englishwoman on the coast, 
from Battle Harbour to Sandwich Bay; all, or nearly all, are Indians 
(Esquimaux or mountaineer), or half Indians, and of course fhe children 
are the same mixed race. 

p. 40.—Wednesday, August 2.—The wind blew so strong last night, 
with heavy rain, that our captain, who was on shore, could not return 
to the ship. I had intended to proceed this morning, but, partly on 
account of the high sea, and partly because there was yet work to be done 
here, I was persuaded to delay my departure. I went on shore with my 
Chaplains after breakfast; and while I remained at the house of Mr. 
Ellis, the merchant of Newfoundland, they visited an Englishman, who 
was married, or united, to a poor Indian woman, an Esquimaux, and who 
we understood, had children to be baptized. 

p. 49.—Mr. Bendle also informed us of the character &c., of the 
Indians who dwell in or resort to his neighbourhood. There are three 
distinct tribes—the Micmacs, Mountaineers and Esquimaux. The first 
two are generally Roman Catholics, but the Esquimaux owe their in- 
struction and conversion to the Moravian Missionaries. These Mission- 
aries (on the Labrador coast) have four stations and establishments, the 
nearest, about 400 miles to the north of Battle Harbour, and the most 
distant nearly 400 miles farther, or 800 from this place. There are three 
families of the Moravians at each of their stations, who live together in 
a stone house, and have large trading concerns in fish, &c., with the 
Esquimaux. 

p. 63.—Tuesday, August 15.—The wind came round again to the 
westward this morning, but was very light. We got under way at ten 
o’clock, and did not reach the Seal Islands till five. Mr. Howe kindly 
furnished a pilot. Here, as in every other harbour, are several vessels 
from Newfoundland. Messrs. Hunt also keep a small “crew" here: 
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that is, a few men dwelling together to prosecute the fishery in the 
summer and kill seals in the winter. Five Englishmen remained together 
here last winter, who killed 500 seals. In the first three months of the 
year they are in the woods, to cut timber and firewood. Besides this 
crew, the only residents are Indians (Esquimaus) and half Indians, who 
live together, crowded in two huts, with an Englishman who has taken 
one of the half Indian women as his wife. Guided by the skipper of 
Mr. Hunt’s crew, we visited these Indians. Nearly all (twenty out of 
twenty-three) crowded together in one small hut, with our two guides, 
Messrs. Harvey and Hoyles, and myself. A strange group, or crowd, we 
were. Indians will compress into the smallest possible compass; but still 
we were brought into painfully close proximity. 

p. 68.—A few years ago the Esquimaux women, generaly wore a 
cloak, or cope, of seal-skin, with the hair outwards, the tail hanging 
down behind, and the flippers on their arms; but now all rejoice in 
European dresses, shawls and gowns of many coloura. The only remains 
of Indian dress is the sealskin boot, which even the smallest children 
wear; it is of great use in the snow, being quite impervious to wet. In 
the race of mixed blood, or Anglo-Esquimaux, the Indian characteristics 
very much disappear, and the children are both lively and comely. 

p. 69.—The afternoon service commenced soon after three o’clock, 
and was not concluded till seven o’clock, in consequence of the numbers 
to be christened and added to the Church. I admitted six adults myself, 
who were able to answer for themselves; three were Esquimaux. All 
made the proper answers correctly and seriously, and not the least so the 
poor Indians. 

SUPREME COURT OF CANADA 

Having regard to the well established usage of desig- i 
nating the Esquimaux of Labrador as Indians or Esqui- 
maux Indians, evidenced by the Proclamations of the 
Governors of Newfoundland, and other official and un- 
official documents, one finds little difficulty in appreciating . 
the significance of the phraseology of the correspondence, - 
in 1879, between Sir John A. Macdonald and Sir Hector l 
Langevin on the subject of the Eskimo on the north shore j 
of the St. Lawrence. The phrase “ Esquimaux Indians ” » 
is employed in this correspondence as it had been employed — ‘ \ 
for a hundred years in official and other documents to j 
designate the Labrador Esquimaux. In 1882, three years - j 
after the date of this correspondence, the sale of intoxi- ; 
eating liquors to “ Esquimaux Indians ” was prohibited by 
an Act of the Legislature of Newfoundland. ' < 

Newfoundland, including the territory inhabited by these ' ~ i 
Labrador Eskimo was, as already pointed out, one of the j 
British North American colonies the union of which with 
Canada was contemplated by the British North America 
Act. Thus it appears that, through all the territories of ■ 
British North America in which there were Eskimo, the 
term “Indian” was employed by well established usage as 1 
including these as well as the other aborigines; and I \ 
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repeat the British North America Act, in so far as it deals 
with the subject of Indians, must, in my opinion, be taken 
to contemplate the Indians of British North America as a 
whole. 

As against this evidence, the Dominion appeals to the 
Royal Proclamation of 1763 as furnishing the clue to the 
true meaning and application of the term “ Indians ” in 
section 91. The Indians therein referred to are said to be 
the same type of aborigines as are described in that Proclamation as 
“the several nations or tribes of Indian with whom We are connected 
and who live under Our protection.” 
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First, it is said that the terms “ nation ” and “ tribe ” 

are not employed in relation to the Eskimo. That is a 
proposition which finds no support in the documents pro- 
duced dealing with the Labrador Eskimo; and, as regards 
the Eskimo inhabiting the Hudson’s Bay Company’s terri- 
tories, they, as already pointed out, are (in the tables in 
the margin of the Hudson’s Bay Company’s aboriginal 
map) included in the statement of “ Indian tribes ” in 
those territories and they are in the list of “ Indian 
nations” once dwelling east of the Mississippi. 

Then it is said they were never “ connected ” with the 
British Crown or “ under the protection ” of the Crown. 
I find some difficulty in affirming that the Eskimo and 
other Indians ruled by the Hudson’s Bay Company, under 
either charter or licence from the Crown, were never under 
the protection of the Crown, and in understanding how, 
especially in view of the Proclamations cited, that can be 
affirmed of the Esquimaux of northeastern Labrador. I 
cannot give my adherence to the principle of interpretation 
of the British North America. Act which, in face of the 
ample evidence of the broad denotation of the term 
“ Indian ” as employed to designate the aborigines of 
Labrador and the Hudson’s Bay territories as evidenced 
by the documents referred to, would impose upon that 
term in the British North America 'Act a narrower inter- 
pretation by&reference to the recitals of and the events 
leading up to the Proclamation of 1763. For analogous 
reasons I am unable to accept the list of Indian tribes 
attached to the instructions to Sir Guy Carleton as con- 
trolling the scope of the term “ Indians ” in the British 
North America Act. Here it may be observed parenthetic- 
ally that if this list of tribes does not include Eskimo, as 
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apparently it does not, neither does it appear to include 
the Montagnais Indians inhabiting the north shore of the 
St. Lawrence east of the Saguenay or the Blackfeet or the 
Cree or the Indians of the Pacific Coast. 

Another argument advanced by counsel for the Crown 
is based upon the supposed contrast between the language 
used in Articles 31 and 32 of the Instructions to Sir 
Guy Carleton and that used in relation to the Eskimo 
in Article 37. It has already been pointed out that, in 
the official documents relating to the Labrador Eskimo, 
the words “savages” and “Indians” are used convert- 
ibly ; that in General Murray’s Report in 1762 the 
Montagnais, the Hurons and the Eskimo are all spoken 
of as “savages”; and in Article 31 of Sir Guy Carleton’s 
Instructions, the term “ savages ” is applied to the Indians 
of Illinois, the straits of Detroit, Michilimackinac and 
Gaspe; and, in Article 32, the term “savages” is applied 
to the Indians affected by the Royal Proclamation in 1763 
and within the scope of the plan of 1764. I can find 
nothing in the language of these instructions which mili- 
tates against the inference which, as already explained, 
seems to me to arise from the documents mentioned above 
having relation to the Labrador Eskimo. 

Nor do I think that the fact that British policy in 
relation to the Indians, as evidenced in the Instructions 
to Sir Guy Carleton and the Royal Proclamation of 1763, 
did not contemplate the Eskimo (along with many other 
tribes and nations of British North American aborigines) 
as within the scope of that policy is either conclusive or 
veby useful in determining the question before us. For 
that purpose, for construing the term “ Indians ” in the 
British North America Act in order to ascertain the scope 
of the provisions of that Act defining the powers of the 
Parliament of Canada, the Report of the Select Com- 
mittee of the House of Commons in 1857 and the docu- 
ments relating to the Labrador Eskimo are, in my opinion, 
far more trustworthy guides. 

Nor can I agree that the context (in head no. 24) has the 
effect of restricting the term “ Indians.” If “ Indians ” 
standing alone in its application to British North America 
denotes the aborigines, then the fact that there were 
aborigines for whom lands had not been reserved seems 
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to afford no good reason for limiting the scope of the 
term “ Indians ” itself. 

For these reasons I think the question referred to us 
should be answered in the affirmative. 

CANNON, J. (Crocket J. concurring).—The question re- 
ferred to us for hearing and consideration pursuant to 
section 55 of the Suprevie Court Act is: 

Does the term “ Indians ” as used in head 24 of section 91 of the 
British North America Act, 1867, include Eskimo inhabitants of the 
province of Quebec? 

I answer the question in the affirmative. 
In the evidence given by Sir George Simpson before 

the Select Committee of the Hudson Bay Company, it 
appears that in 1857, the Eskimos were included amongst 
the so-called Indian races classified in the census prepared 
by the Company and the report of the Committee must 
have been known to the legislature at Westminster in 
1867. 

The correspondence between Sir John Macdonald and 
Sir Hector Langevin with reference to the relief to be 
given to the Montagnais and Eskimo Indians of the Lower 
St. Lawrence would show that these two Fathers of the 
Confederation always understood that the English word 
“ Indians ” was to be construed and translated as 
“ sauvages ” which admittedly did include all the aborig- 
ines living within the territories in North America under 
British authority, whether Imperial, Colonial, or subject 
to the administrative powers of the Hudson Bay Company. 

I do not insist on these two points which have been 
well treated by my brother Kerwin with whom I agree. 
I would like to add the following considerations. 

As to the exact meaning of the word “ Indians ” at 
the time of Confederation, I believe that we have in the 
official documents “respecting the Proposed Union of the 
British North American Provinces ” presented to both 
Houses of Parliament of the United Kingdom, on the 8th 
of February, 1867, all we need to form an opinion qf 
the significance of this word and its scope. 

In the English Text of the Report of the Resolutions 
adopted at a Conference of Delegates from the provinces 
of Canada, Nova Scotia and New Brunswick, and the 
Colonies of Newfoundland and Prince Edward Island, held 
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at the City of Quebec, October 10, 1864, as the Basis 
of a proposed Confederation of those Provinces and Col- 
onies, Resolution 29 reads as follows: 

The General Parliament shall have power to make Laws for the 
peace, welfare and good Government of the Federated Provinces (saving 
the Sovereignty of England), and especially Laws respecting the follow- 
ing subjects: 

1. 
2 
3 
* * * « 

29. Indiana and Lands Reserved for the Indians. 

The official French translation of this resolution, as I 
find it in “ Débats Parlementaires sur la Question de la 
Confédération des Provinces de l'Amérique Britannique du 
Nord, imprimés par Ordre de la Législature par Hunter, 
Rose et Lemieux, Imprimeurs, Parlementaires, 1865,” 
follows: 

29. Le parlement général aura le pouvoir de faire des lois pour la 
paix, le bien-être et le bon gouvernement des provinces fédérées (sans 
toutefois, pouvoir porter atteinte à la souveraineté de l’Angleterre), et 
en particulier sur les sujets suivants: 

1. 
2. 

3. 
* * • * 

29. Les Sauvages et les terres réservées pour les Sauvages. 

The petition to the Queen passed on the 13th of March, 
1865, by the Legislature reproduces, as to this sub-para- 
graph, word for word the Quebec resolutions, and the 
French translation also gives to the General Parliament 
under Section 29,—“ Les Sauvages et les terres réservées 
pour les Sauvages.” 

This, I think, disposes of the very able argument on 
behalf of the Dominion that the word “ Indians ” in 
the British North America Act must be taken in a re- 
stricted sense. The Upper and Lower Houses of Upper 
and Lower Canada petitioners to the Queen, understood 
that the English word “ Indians ” was equivalent to or 
equated the French word “ Sauvages ” and included all 
the present and future aborigines native subjects of the 
proposed Confederation of British North America, which 
at the time was intended to include Newfoundland. 

The official French version of the British North America 
Act also translates “ Indians ” by “ Sauvages.” See Statut 
du Canada, 1er Parlement, 31 Victoria, 1867-1S68, Imprimé 
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par Malcolm Cameron, Imprimeur de Sa Très Excellente 
Majesté la Reine—Ottawa, 1867, page 24, section 91, sous- 
paragraphe 24. 

CROCKET, J.—I am of opinion that the question referred 
to us should be answered in the affirmative for the reasons 
stated by my Lord the Chief Justice and my brothers 
Cannon and Kerwin. 

KERWIN, J. (Cannon and Crocket JJ. concurring)—The 
question should be answered in the affirmative. In my _ 
opinion, when the Imperial Parliament enacted that there Cannon J. 
should be confided to the Dominion Parliament power to 
deal with “ Indians and lands reserved for the Indians,” 
the intention was to allocate to it authority over all the 
aborigines within the territory to be included in the con- 
federation. The fact that there were no Eskimos within 
the boundaries of the provinces that first constituted the 
Dominion is beside the point as provision was made by 
the British North America Act to include the greater part, 
if not all, of the territory belonging to the Hudson’s Bay 
Company. And whether the Eskimos as now known emi- 
grated directly from Asia or inhabited the interior of 
America (originally coming from Asia) and subsequently 
migrated north, matters not, however interesting it may 
be to follow the opinions of those who have devoted time 
and study to that question. 

From the date of the visit of Champlain to this country 
in 1625 when he discovered “ une nation de sauvages qui 
habitent ces pays, qui s’appellent Ex qu ira aux,” and of 
Radisson who in an account of his travels and experiences 
refers to “ Indians called Esquimos ” ; through the reports 
of the missionaries and the correspondence between France 
and New France, the Indians are referred to as “sauvages” 
and the Eskimos as “sauvages esquimaux.” Later we find 
by referring to such books as might be expected to be 
known to the Fathers of Confederation and to the British 
Parliament statements indicating that the Eskimo was con- 
sidered as one of the Indian tribes. The following is a 
partial list of such books:— 

1855.—Webster’s American Dictionary of the English 
language defines the Esquimaux: “A nation of 
Indians inhabiting the northwestern parts of 
North America.” 
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1855. —Adrien Guibert in bis Geographical Dictionary, 
classifies the Eskimos among the Indians of 
America. 

1856. —In “ The Indian Races of North and South 
America,” Charles de Wolf Brownell, an Ameri- 
can author, speaks of the Esquimaux Indians and 
devotes a chapter to the study of their manners 
and personal appearance. 

1857. —In the “ Gazetteer of the world,” published in 
London by A. Fullerton & Co., the Eskimos are 
dealt with as Indians, who are the aboriginal 
people of the New Continent; mentions are made 
of Eskimos in opposition to “ common Indian ” 
and to “ other Indians.” 

1857.—In an Imperial Blue Book is a Report from the 
Select Committee on the Hudson’s Bay Company 
in which the Eskimos are enumerated among the 
Indians, are classified with the Indian races and 
are shown on a map denoting the boundaries 
and locations of various Indian tribes. 

1857.—In the evidence given before a Select Committee 
of the House of Commons (Imperial), appointed 
to consider the state of the British Possessions in 
North America, Sir George Simpson, Governor of 
the territories of the Hudson’s Bay Company, in- 
cludes the Eskimos in the Indian population. 

1869.—In an “Esquisse sur le Nord-Ouest de l’Amé- 
rique ” by Mgr. Taché, Bishop of St. Boniface, 
Manitoba, reference is made to the aboriginal 
tribes being called Indians (Sauvages) and the 
Esquimaux are dealt with at length as one of 
the five linguistic Indian families. 

A word should be added as to Webster’s Dictionary. 
Counsel for the Dominion pointed out that in the 1913 
edition of Webster’s New International Dictionary, as well 
as the 1923, 1925, and 1927 editions, “ Indian ” is defined 
as being “ a member of any of the aboriginal .American 
stocks excepting the Eskimauan.” However, in the earlier 
1855 edition, then known as The American Dictionary of 
the English Language, appears the following:— 

“ Indian ”, A. General name of any native of the Indies ; ; as an 
East Indian or West Indian. It is particularly applied to any native 
of the American continent. 
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In the 1865 edition of what had then become the Diction- 
ary of the English Language, “Indians” were defined as 
Indians are the aboriginal inhabitants of America so called originally 
from the idea on the part of Columbus and the early navigators of the 
identity of America with India. 

It was only in the 1913, 1923 and 1927 editions that the 
! earlier definition was departed from while in the 1934 

edition of Webster’s International Dictionary, “ Indian ” 
is defined as follows:— 

Indian. 5. A member of the aboriginal American race; an American, 
or Red, Indian; an Amerind * * * About 75 linguistic families or 
stocks are recognized in North America, and about 75 more in South 
America and the West Indies. Some stocks comprise many tribes speak- 
ing distinct, but related, languages. The 16 stocks listed below occupied 
more than half the area of the continent and comprised a large majority 
of the Indians at the time of the discovery of North America, Algonquian, 
Athapascan, Eskimauan, Iroquoian, Mayan, Muskhegean, Siouian, and 

. Uto-Aztocan. 

It is true that in the New English (Oxford) Diction- 
ary, volume 5, under the heading " Indian ” appears the 
following:— 

A. * * * 
2. Belonging or relating to the race of original inhabitants of America 

and the West Indies. 
B. * * * 
2. A member of any of the aboriginal races of America or the West 

Indies; an American Indian. 
The Eskimos, in the extreme north, are usually excluded from the 

term; as are sometimes the Patagonians and Fuegians in the extreme 
south. 

There are also a few other publications to which our atten- 
, tion has been called where “Indians” and “Esquimaux” 

are differentiated but the majority of authoritative pub- 
lications, and particularly those that one would expect to 

. be in common use in 1867, adopt the interpretation that 
the term “ Indians ” includes all the aborigines of the 
territory subsequently included in the Dominion. 

As pointed out in a memorandum of November 1st, 1918, 
by the Deputy Superintendent General of Indian Affairs 
to the Minister, the Eskimos had never been mentioned in 
any legislation up to that time but by chapter 47 of 14-15 
George V, assented to July, 1924, section 4 of The Indian 
Act, Chapter 81, R.S.C., 1906, was amended by adding 
thereto the following subsection:— 

(2) The Superintendent General of Indian Affairs shall have charge 
of Eskimo affairs. 
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This was afterwards repealed and even if the repeal had 
never occurred perhaps no argument could be adduced from 
the provisions of the amending statute but it is significant 
that in 1879 a letter from the Very Reverend Edmond 
Langevin to the Postmaster General of Canada, referring 
to the necessitous condition of “the Montagnais and. 
Esquimaux Indians on the north coast of the St. Lawrence i 
below the Saguenay ” was sent by the addressee to Sir 
John A. Macdonald as Superintendent General of Indian 
Affairs with the following covering letter:— 

Ottawa, 20 January, 1879. 
My dear Sir John, 

The enclosed letter from the Very Reverend Edmond Langevin, Vicar 
General of Rimouski, calls my attention to the position of the Montagnais 
and Esquimaux Indians on the north coast of the St. Lawrence, below 
the Saguenay. He says that the amount that used to be given to these 
Indians was seventy eight cents a head, and that now it is only thirty 
eight cents. These poor people are starving they can’t cultivate the land, 
which in that region is hardly cultivable, and have had no provision made 
for them by the Government, and he requires on their behalf that we j 
should come to their help. Will you kindly see that they are treated as 
well as we treat the Indians of our new territories. Of course I leave 
the whole matter in yours hands. ? 

Yours truly, 
Hector L. Langevin. 

Right Honble Sir John A. Macdonald, K.C.B., Ottawa. 
The matter referred to was commented upon by the 
Deputy Superintendent General of Indian Affairs in the 
following report:— 

To the Right Hon. Sir John A. Macdonald, K.C.B. 
Supt. General of Indian Affairs .- 

Ottawa, 24 jany, 1879. 
With reference to the letter of the 20th Instant (placed herewith) 

from the Honourable Hector Langevin, enclosing a letter of the 13th 
Instant, from the Very Reverend Edmond Langevin, of Rimouski, in 
the province of Quebec, relative to the insufficient relief given to the 
Montagnais and Esquimaux Indians of the Lower St. Lawrence, the 
undersigned has the honor to report that frequent representations to the 
same effect have been made to the Department and that last year he 
endeavoured to induce the then Superintendent General of Indian Affairs 
to ask Parliament for a larger grant, but that when the proposed estimates 
for the year 1878-79 were submitted to Council for revision, the proposed 
increase of $2,000 to the Parliamentary Grant for these Indians was struck 
out. 

The present Government has however sanctioned the Supplementary 
Estimates for 1878-9 which will be submitted to Parliament at the 
approaching Session being anticipated by granting the said sum of 
$2,000.00, and the undersigned has moreover increased the grant for those 
Indians by that amount in the proposed estimates for the year 1879-80, 
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with the hope that the Government will sanction and Parliament confirm 
the same. 

All respectfully submitted, 
L. Van Koughnet, 

Deputy Supt. General of Indian Affairs. 

.Ç That so soon after Confederation the position of Eskimos 
should be treated in this manner is significant. It not only 
more than counter-balances any reference made later as to 
the Department’s attitude but, to my mind, is conclusive 
as to what was in the minds of those responsible for the 
drafting of the Resolutions leading to the passing of the 

£ British North America Act, at that time and shortly there- 
V after. 

Special attention should also be paid to the report of 
the Select Committee on the Hudson’s Bay Company to 
the Houses of Parliament of Great Britain and Ireland, 
presented in 1857. As appears from the Imperial Blue 
Books on Affairs Relating to Canada, the Committee 
reported:— 

It is a matter of great difficulty to obtain reliable information, 
respecting the Indian population, their migratory habita, and the vast 
extent of country over which they are spread, misleading the calculations, 
and rendering it almost impracticable to prepare a satisfactory census. 
The following estimates have been compiled with great care, from a 
mass of documents and the actual personal knowledge of several of the 
Company’s officers, tested by comparison with published statements, 
especially those presented to Government in 1846 by Messrs. Warre and 
Vavasour, and those of Colonel Lefroy, B.A., contained in a paper read 
before the Canadian Institute. 
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The estimates referred to are headed “ Establishments of 
the Hudson’s Bay Compare in 1856 and number of 
Indians frequenting them.” After a long list of the names 
of the posts and localities and of the number of Indians 
frequenting each post is appended the following: 

Add Whites and half breeds in Hudson’s Bay Territory, 
not included   6,000 

Add Esquimaux not enumerated   4.000 
Total     158,960 

The Indian Races shown in detail in the - foregoing Census 
may be classified as follows:— 
Thickwood Indians on the east side of the Rocky Moun- 

tains        35,000 
The Plain Tribes (Blackfeet, &c)      25,000 
The Esquimaux .      4,000 
Indians settled in Canada       3,000 
Indian in British Oregon and on the Northwest Coast.. 80,000 

Total Indians   147,000 
Whites and half-breeds in Hudson's Bay Territory  11,000 

Souls       15S,ÔÔÔ 
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The Esquimaux, it will be seen, are included among the 
Indian races and this is based apparently upon the evi- 
dence of Sir George Simpson, which had been taken before 
the Committee. Questions 1062 and 1472, together with 
the answers, are as follows:— 

1062. Mr. GREGSON: What mode have you of ascertaining of the 
population of the Indians? We have lists of the Indians belonging to 
various posts; we have compared and checked them with the report of 
the Government officers who went to Vancouver’s Island some years ago, 
as regards the tribes to the west of the mountains, and with Colonel 
Lefroy’s lists, as regards those on the east side, and we have arrived at 
this estimate of the population. 

1472. Mr. ROEBUCK: Will you state the total?—The Indians, east of 
the mountains, 55,000; West of the mountains, SO,000; Esquimaux, 4,000. 

While counsel for the Dominion sought to draw from 
the answer to Question 1472 the inference that Sir George 
Simpson had not treated the Esquimaux as one of the 
Indian tribes, I think the answer is not susceptible of that 
interpretation and it is certainly not the one that the 
Committee adopted. 

After considering the reports of missionaries, explorers, 
agents, cartographers and geographers, included in the 
cases submitted on behalf of the Dominion and province 
of Quebec, I do not believe anything further may be use- 
fully added. The weight of opinion favours the construc- 
tion which I have indicated is the proper one of head 24 
of section 91 of the British North America Act but the 
deciding factor, in my view, is the manner in which the 
subject was considered in Canada and in England at or 
about the date of the passing of the Act. 

The question referred was answered 
in the affirmative. 
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Section 4 of the Lord’s Day Act is as follows: “It shall not 
be lawful for any person on the Lord’s Day, except as provided 
herein, or in any provincial Act or law now or hereafter in 
force, to sell or offer for sale or purchase any goods, chattels, 
or other personal property, or any real estate, or to carry on or 
transact any business of his ordinary calling, or in connection 
with such calling, or for gain to do, or employ any other per- 
son to do, on that day, any work, business, or labour.” 

I find that— 
(a) the ordinary calling of the plaintiff company was as a 

leal estate broker; 
(b) the contract made on Sunday was made in the ordinary 

course of the plaintiff’s real estate business; 
(c) there is no exception as provided in s. 4 in any provin- 

cial Act or in any other section of the Lord’s Day Act referred 
to above; 

(d) there is no conflict with the Sunday Observance Act, 
R.S.B.C. 1936, c. 272 [now R.S.B.C. 1948, c. 318]. 

I have considered amongst others the following: Bethune v. 
Hamilton (1840), 6 U.C.Q.B. (O.S.) 105; Simpson v. Proestler 
(1913), 13 D.LR. 191, 21 Can. C.C. 415; Cote v. Friesen 
(1921), 31 Man. R. 334; R. v. Laity (1913), 13 D.L.R. 532, 21 
Can. C.C. 417, 18 B.C.R. 443; 7 Hals, 2nd ed., p. 155. 

Action dismissed with costs. 
Action dismissed. 

JOHANNESSON et al. v. RURAL MUNICIPALITY OF WEST 
ST. PAUL et al. 

Supreme Court of Canada. Rinfret C.J.C.. Kericin. Taschereau, Kellock, 
Estey, Locke and Cartwright JJ. October 12, 1951. 

Constitutional Law II, III A—Exclusive federal authority in relation 
to aeronautics—Licensing and location of aerodromes in- 
cluded — Matter transcending' provincial powers — Within 
federal residuary power as matter of national dimensions 
and general Dominion concern—Aeronautics Act (Can.)— 

Aeronautics or aerial navigation is a matter falling within the 
exclusive legislative authority of the Dominion Parliament to 
make laws for the peace, order and good government of Canada 
and it includes within its scope the power to license, regulate 
and locate aerodromes. Consequently, provincial authorizing leg- 
islation, and a municipal by-law passed thereunder, dealing with 
licensing and prohibiting of aerodromes are ultra vires. More- 
over, the field has been occupied by the Aeronautics Act, R.S.C. 
1927, c. 3. 

While the Aeronautics case, [1932], 1 D.L.R. 58, A.C. 54, 39 
C.R.C. 108, was rested specifically on s. 132 of the B.N.A. Act in 
that the Aeronautics Act there in question was enacted pursuant 
to a "British Empire” Treaty, nevertheless the renunciation of 

39—[1951] 4 D.L.B. 

. 
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the Treaty by Canada and its adherence, in its own right, to the 
Chicago Convention on International Civil Aviation, which be- 
came effective on April 4, 1947, did not abrogate its legislative 
authority in relation to aeronautics. This is a matter transcending 
those coming within the classes of subjects in s. 92 of the 
BJNJL. Act. It was the concern of the Dominion as a whole, 
having attained such dimensions as to fall within the opening 
words of s. 91. 

Cases Judicially Noted: Re Aerial navigation, ri932], 1 D.L.R. 
58, A.C. 64, 39 CJR.C. 108, [1931] 3 W.W.R. 625; Re Regulation d 
Control of Radio Communication, [1932], 2 DLR. 81, A.C. 304, 1 
W.WJt. 563, 39 C.R.C. 49; A.-G. Ont. v. Canada Temperance Federa- 
tion, [1946], 2 D.L.R. 1, A.C. 193, 2 W.W.R. 1, 85 Can. C.C. 225, 1 
C-R. 229, apld; Reference re Weekly Rest in Industrial Undertakings 
Act,' [1937], 1 D.L.R. 673, A.C. 326, 1 W.W.R. 299, refd to. 

Statutes Considered: Aeronautics Act, R.S.C. 1927, c. 3; Municipal 
Act, R.S.M. 1940, c. 141, s. 921; BJUi. Act, ss. 91, 92, 132. 

APPEAL from a judgment of the Manitoba Court of Appeal, 
[1950] 3 DJL.R. 101, affirming a judgment of Campbell J., 
[1949] 3 D.L.R. 694, dismissing an application to declare 
vitra vires s. 921 of the Municipal Act (Man.) and a by-law 
passed thereunder. Reversed. 

C. I. Keith, K.C., for appellants; W. P. Fillmore, K.C., for 
respondent; F. P. Varcoe, K.C. and D. TF. Mundell, K.C. and 
A. G. Eggertson, K.C., for A.-G. Can.; TF. J. Johnston, for 

, A.-G. Man. 
RINFRET C.J.C. :—Notwithstanding that the International 

Convention under consideration in the Aeronautics case [Re 
Aerial Navigation], [1932], 1 D.L.R. 58, A.C. 54, 39 CJR.C. 
108, was denounced by the Government of Canada as of April 
4th, 1947, I entertain no doubt that the decision of the Judicial 
Committee is in its pith and substance that the whole field of 
aerial transportation .comes under the jurisdiction of the Dom- 
inion Parliament. In the language of their Lordships at p. 70 
D.L.R., p. 121 C.R.C., p. 77 A.C.: “Aerial navigation is a class 
of subject which has attained such dimensions as to affect the 
body politic of the Dominion.” 

In those circumstances it would not matter that Parliament 
may not have occupied the field. But, moreover, the convention 
on International Civil Aviation, signed at Chicago on Decem- 
ber 7, 1944, has since become effective ; and no doubt what was 
said in the Radio reference by Viscount Dunedin [Re Regula- 
tion & Control of Radio Communication], [1932], 2 D.L.R. 81 
at pp. 84-5, A.C. 304-at 313, 39 C.R.C. 49 at pp. 83-4, ap- 
plies here. Although the Convention might not be looked upon 
as a Treaty under s. 132 of the Act, it comes to the same 
thing. 
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I fail to see how it can be argued that the Dominion Parlia- 
ment has not occupied the field. The Aeronautics Act, R.S.C. 
1927, c. 3, as amended by 1944-45, c. 28, 1945, c. 9, and 1950, 
c. 23, makes it the duty of the Minister “to supervise all 
matters connected with aeronautics .... to prescribe aerial 
routes .... to prepare such regulations as may be considered 
necessary for the control or operation of aeronautics in Canada 
.... and for the control or operation of aircraft registered in 
Canada wherever such aircraft may be ... . for the licensing 
of navigation and the regulation of all aerodromes and air- 
stations, etcetra.” 

Such Regulations have been passed under the authority of 
the Aeronautics Act by P.C. 2129 [[1948] S.O.R. 1348], part 
of which deals with the subject-matter of airports and provides 
for the issuing of licences by the Minister. In the circum- 
stances, the Dominion legislation occupies the field, or at least 
so much of it as would eliminate any provincial legislation, and 
more particularly, that here in question. 

I think, therefore, that the provincial legislation under dis- 
cussion is ultra vires and the by-law adopted by the respondent, 
the Rural Municipality of West St. Paul, falls with it. 

The appeal, therefore, should be allowed with costs in this 
Court against the respondent, but without costs to either in- 
tervenant. As the parties had agreed that there would be no 
costs awarded in the Courts below, this agreement, of course, 
should stand. 

KERWIN J. :—This is an appeal by Mr. and Mrs. Johannesson 
against a judgment of the Court of Appeal for Manitoba 
[[1950] 3 D.L.R. 101, 66 C.R.T.C. 59], affirming an order of 
Campbell J. [[1949] 3 D.L.R. 694] dismissing their application 
for an order declaring that s. 921 of the Municipal Act, R.S.M. 
1940, c. 141, was ultra vires as not being within the legislative 
competence of the Legislature, and that By-law 292 of the 
Rural Municipality of West St. Paul, passed May 27, 1948, 
in pursuance of such section, was, therefore, null and void. 

Section 921 of the Municipal Act appears in Division II 
“Public Safety and Amenity” under the subhead "Aero- 
dromes” and reads as follows: 

“921. Any municipal corporation may pass by-laws for 
licensing, regulating, and, within certain defined areas, pre- 
venting the erection, maintenance and continuance of aero- 
dromes or places where aeroplanes are kept for hire or gain.” 

This section first appeared in 1920, being enacted by s. 18 
of c. 82 of the statutes of that year as para. (y) of s. 612 of 
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the Municipal Act, R.SJVI. 1913, c. 133. That s. 612 was one 
of a group of sections appearing in Part IX of the Act 
“Legislative Powers of Councils”, under the subhead “Various 
Trades and Occupations”. It next appeared in s. 97 of the 
Consolidated Amendments to the Municipal Act, 1924, [c. 133] 
and then, in 1933, as s. 910 in Division II of the Municipal 
Act, 1933, c. 57, “Public Safety and Amenity” under the 
subhead “Aerodromes”—the same relevant position that the 
present s. 921 now occupies. 

The enacting parts of By-law 292 of the Rural Municipality 
of West St. Paul provide: 

“1. No aerodrome or place where aeroplanes are kept for 
hire or gain shall be erected or maintained or continued within 
that part of The Rural Municipality of West St. Paul, in 
Manitoba, bounded as follows: 

“All those portions of River Lots One (1) to Thirty-three 
(33) both inclusive, of the Parish of Saint Paul, in Manitoba, 
according to a plan of same registered in the Winnipeg Land 
Titles Office as No. 3992, which lie to the East of the Eastern 
Limit of the Main Highway as said Highway is shewn on 
said Plan No. 3992. 

“2. No aerodrome or place where aeroplanes are kept for 
hire or gain shall be erected or maintained or continued in 
any other part of the said Rural Municipality of West St. 
Paul, unless and until a license therefor shall first have been 
obtained from the said Municipality. 

“3. No building or installation of any machine shop for the 
testing and/or repairing of air-craft shall be erected or main- 
tained or continued in that part of The Rural Municipality of 
West St. Paul in Manitoba described in paragraph One (1) 
hereof. 

“4. No building or installation of any machine shop for the 
testing and/or repairing of air-craft shall be erected or main- 
tained or continued in any other part of the said Municipality 
unless and until a license therefor shall first have been obtained 
from the said Municipality.” 

Section 921 of the Municipal Act does not confer powers to 
provide generally for zoning, or for building restrictions; the 
powers are specifically allotted with reference to “aerodromes 
or places where aeroplanes are kept for hire or gain”. The 
by-law follows the section so that, if the latter is ultra vires the 
provincial Legislature, the former cannot be upheld. 

The circumstances which give rise to the present dispute 
are important as showing the far-reaching effect of the pro- 
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visions of the section. The appellant Johannesson had been 
engaged in commercial aviation since 1928 and held an air 
transport licence, issued by the Air Transport Board of Canada, 
to operate an air service at Winnipeg and Flin Flon. The 
charter service which he operated under this licence covers 
territory in central and northern Manitoba and northern Sas- 
katchewan, and had substantially increased in volume over the 
years. This service was operated with light and medium weight 
planes, which in the main were equipped in summer with floats 
and in winter with skis in order to permit landing on the 
numerous lakes and rivers in this territory, and these planes 
had to be repaired and serviced in Winnipeg, which was the 
only place within the territory where the necessary supplies 
and any facilities were available for that purpose. The use 
by small planes of a large airfield, such as Stevenson Airport 
near Winnipeg which was maintained for the use of large 
transcontinental airplanes, was impractical and would even- 
tually be prohibited. No facilities existed on the Bed River 
in Winnipeg for the repairing and servicing of planes equipped 
with floats, and repairs could only be made to such planes 
by dismantling them at some private dock and transporting 
them, by truck, through Winnipeg to Stevenson Airport. After 
a long search by Johannesson in the suburbs of Winnipeg for 
a site that would combine an area of level land of sufficient 
area and dimensions and location to comply with the Regu- 
lations of the Civil Aviation Branch of the Canadian Depart- 
ment of Transport relating to a licensed air-strip with access 
to a straight stretch of the Red River of sufficient length to 
be suitable for the landing of airplanes equipped with floats,. 
he found such a location (but one only) in the Rural Muni- 
cipality of West St. Paul and acquired an option to purchase 
it but, before the transaction was completed By-law 292 was 
passed. Title to the land was subsequently taken in the name 
of both appellants and these proceedings ensued. The At- 
torney-General of Canada and the Attorney-General of Mani- 
toba were notified but only the latter was represented before the 
Judge of first instance and the Court of Appeal. Leave to 
appeal to this Court was granted by the latter. 

On behalf of the appellants and the Attorney-General of 
Canada, reliance is placed upon the decision of the Judicial 
Committee in the Aeronautics case, [1932], 1 D.L.R. 58, A.C. 
54, 39 C.R.C. 108. Irrespective of later judicial comments upon 
this case, in my view it is a decision based entirely upon the 
fact that the Dominion Aeronautics Act there in question had 
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been enacted pursuant to an International Convention of 1919 
to which the British Empire was a party and, therefore, within 
s. 132 of the BJIA.. Act: 

"132. The Parliament and Government of Canada shall have 
all Powers necessary or proper for performing the Obligations 
of Canada or of any Province thereof, as Part of the British 
Empire, towards Foreign Countries, arising under Treaties be- 
tween the Empire and such Foreign Countries.” 

However, in the subsequent decision in the Labour Conven- 
tions case (Reference re Weekly Rest in Industrial Undertakings 
Act), [1937], 1 D.L.R. 673, A.C. 326, Lord Atkin, who had been 
a member of the Board in the Aeronautics case, said with refer- 
ence to the judgment therein [p. 681] : "The Aeronautics case 
concerned legislation to perform obligations imposed by a treaty 
between the Empire and foreign countries. Section 132 there- 
fore clearly applied : and but for a remark at the end of the judg- 
ment, which in view of the stated ground of the decision was 
clearly obiter, the case could not be said to be an authority on 
the matter now under discussion.” 
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The remarks of Viscount Simon L.C. in A.-G. Ont. v. Canada 
Temperance Federation, [1946], 2 D.L.R. 1, A.C. 193, 85 Can. 
C.C. 225, must be read when considering the words of Lord 
Sankey L.C. in the Aeronautics case in another connection. 
At the moment all I am concerned with emphasizing is that the 
Aeronautics case decided one thing, and one thing only, and 
that is that the matter there discussed fell within the ambit 
of s. 132 of the B.NA~ Act. 

At this stage it is necessary to refer to a matter that was 
not explained to the Courts below. According to a certificate 
from the Under-Secretary of State for Foreign Affairs, the 
Convention of 1919 was denounced by Canada, which denuncia- 
tion became effective in 1947. This was done because on 
February 13, 1947, Canada had deposited its Instrument of 
Ratification of the Convention on International Civil Aviation 
signed at Chicago December 8, 1944, and which Convention came 
into force on April 4, 1947. With the exception of certain 
amendments that are not relevant to the present discussion, the 
Aeronautics Act remains on the statute books of Canada in the 
same terms as those considered by the Judicial Committee in the 
Aeronautics case. Section 132 of the BJN.A. Act, therefore 
ceased to have any efficacy to permit Parliament to legislate 
upon the subject of aeronautics. 

Nevertheless the fact remains that the Convention of 1919 
was a Treaty between the Empire and foreign countries and 

* 
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that pursuant thereto the Aeronautics Act was enacted. It 
continues as c. 3 of the Revised Statutes of Canada, 1927, as 
amended. Under s. 4 of that Act, as it stood when these pro- 
ceedings were commenced, the Minister, with the approval of 
the Governor in Council, had power to regulate and control 
aerial navigation over Canada and the territorial waters of 
Canada, and in particular but not to restrict the generality of 
the foregoing, he might make regulations with respect to “(c) 
the licensing, inspection and regulation of all aerodromes and 
air-stations”. Pursuant thereto Regulations have been promul- 
gated dealing with many of the matters mentioned in the sec- 
tion, including provisions for the licensing of air ports. If, 
therefore, the subject of aeronautics goes beyond local or pro- 
vincial concern because it has attained such dimensions as to 
affect the body politic of Canada, it falls under the “Peace, 
Order and good Government” clause of s. 91 of the B.N.A. Act 
since aeronautics is not a subject-matter confined to the Prov- 
inces by s. 92. It does not fall within head (8), “Municipal 
Institutions”, as that head “simply gives provincial legisla- 
tures the right to create a legal body for the management of 
municipal affairs . . . The extent and nature of the functions” 
the provincial Legislature “can commit to a municipal body 
of its own creation must depend upon the legislative authority 
which it derives from the provisions of s. 92 other than No. 8 ” : 
A.-G. Ont. v. A.-G. Can., [1896] A.C. 348 at p. 364. Nor, on 
the authority of the same decision is it within head (9) : “Shop, 
Saloon, Tavern, Auctioneer, and other Licences in order to the 
raising of a Revenue for Provincial, Local, or Municipal Pur- 
poses.” Once it is held that the subject-matter transcends 
“Property and Civil Rights in the Province” (head (13)) 
or “Generally all Matters of a merely local or private Nature 
in the Province” (head (16)), these two heads of s. 92 have 
no relevancy. 

Now, even at the date of the Aeronautics case, the Judicial 
Committee was influenced (i.e., in the determination of the 
main point) by the fact that in their opinion the subject of 
air navigation was a matter of national interest and importance 
and had attained such dimensions. That that is so at the 
present time is shown by the terms of the Chicago Convention 
of 1944 and the provisions of the Dominion Aeronautics Act 
and the Regulations thereunder referred to above. The affi- 
davit of the appellant Johannesson, from which the statement 
of facts was culled, also shows the importance that the subject 
of air navigation has attained in Canada. To all of which 
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may be added those matters of everyday knowledge of which . 
the Court must be taken to be aware. 

It is with reference to this phase of the matter that Viscount 
Simon’s remarks in A.-G. Ont. v. Canada Temperance Federa- 
tion, [1946], 2 D.L.R. at p. 5, A.C. at p. 205, 85 Can. C.C. at 
pp. 229-30, must be read. What was there under consideration 
was the Canada Temperance Act, originally enacted in 1878, 
and Viscount Simon stated: “In their Lordships’ opinion, the 
true test must be found in the real subject-matter of the legis- 
lation: if it is such that it goes beyond local or provincial 
concern or interests and must from its inherent nature be the 
concern of the Dominion as a whole (as for example in the 
Aeronautics Case .... and the Radio Case . . . ), then it will 
fall within the competence of the Dominion Parliament as a 
matter affecting the peace, order and good government of 
Canada, though it may in another aspect touch upon matters 
specially reserved to the Provincial Legislatures.” This state- 
ment is significant because, while not stating that the Aero- 
nautics case was a decision on the point, it is a confirmation 
of the fact that the Board in the Aeronautics case considered 
that the subject of aeronautics transcended provincial legisla- 
tive boundaries. 

The appeal should be allowed, the orders below set aside, and 
judgment should be entered declaring s. 921 of the Act ultra 
vires and By-law 292 of the Rural Municipality of West St. 
Paul null and void. By agreement there are to be no costs 
in the Courts below but the appellants are entitled to their 
costs in this Court against the municipality. There should be 
no order as to costs for or against either intervenant 

The judgment of TASCHEREAU and ESTEY JJ. was delivered by 
ESTEY J. :—The appellants submit that s. 921 of the Municipal 

Act (R.SM. 1940, c. 141) is legislation in relation to aero- 
nautics and, therefore, beyond the competency of the Legislature 
of Manitoba to enact. 

“921. Any municipal corporation may pass by-laws for li- 
censing, regulating, and, within certain defined areas, pre- 
venting the erection, maintenance and continuance of aero- 
dromes or places where aeroplanes are kept for hire or gain.” 

The facts out of which this issue arises are as follows: 
The appellant, Konrad Johannesson, has been engaged in 

commercial aviation in northern Manitoba and Saskatchewan 
since 1928. He desired an airport at Winnipeg and on Sep- 
tember 27, 1947, obtained an option upon, and on April 20, 
1948, purchased a portion of River Lot 33 PI. 3992 in the 
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respondent municipality for the purpose of equipping and main- 
taining it as an aerodrome. 

The respondent municipality, under date of May 27, 1948, 
passed By-law No. 292, by virtue of the foregoing s. 921. The 
effect of this by-law may be briefly expressed: (a) As to Lots 
1 to 33, PI. 3992, in the respondent municipality, the erection 
or maintenance of any aerodrome or machine shop for testing 
or repairing aircraft is entirely prohibited; (b) in the remain- 
ing portion neither of the foregoing may be erected or main- 
tained without a licence from the respondent municipality. 

The appellants, on October 22, 1948, asked the Court to de- 
clare s. 921 ultra vires of the Legislature of Manitoba and the 
enactment of By-law 292 by the respondent municipality a 
nullity. 

Campbell J. [[1949] 3 D.L.R. 694] held that the provincial 
Legislature had jurisdiction to enact s. 921 and that the by-law 
was valid. His judgment was affirmed by a majority of the 
Court of Appeal in Manitoba, Coyne J.A. dissenting. [[1950] 
3 D.L.R. 101, 66 C.R.T.C. 59] 

The Attomeys-General for Manitoba and the Dominion (the 
latter for the first time in this Court) have intervened and 
contended respectively that the Province has and has not com- 
petent authority to enact s. 921. 

The judgments in the Court below proceed upon the basis 
that the Aeronautics Convention in Paris, ratified on behalf 
of the British Empire on June 1, 1922, was still in effect. Mr. 
Yarcoe, on behalf of the Attorney-General of Canada, however, 
informed the Court that this Convention had been abrogated by 
the Civil Aviation Convention in Chicago in 1944, which be- 
came binding on Canada on April 4, 1947.' This is important 
as the Chicago Convention, unlike the Paris Convention, is 
signed by Canada in her own right and, therefore, s. 132 of 
the BJf.A. Act has no application in determining the juris- 
diction of the Parliament of Canada and the provincial Legis- 
latures in relation thereto: Radio case, [1932], 2 D.L.R. 81, 
A.C. 304, 39 C.R.C. 49; Labour Conventions case, [1937], 1 
D.L.R. 673, A.C. 326. This does not, however, mean that the 
Aeronautics case, [1932], 1 D.L.R. 58, A.C. 54, 39 C.R.C. 108, 
is of no importance in a consideration of the present issue. In 
that case the Judicial Committee considered three questions: 

“ (1) Have the Parliament and Government of Canada ex- 
clusive legislative and executive authority for performing the 
obligations of Canada, or of any Province thereof, under the 
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Convention entitled ‘Convention relating to the Regulation of 
Aerial Navigation’? 

“(3) Has the Parliament of Canada legislative authority to 
enact, in whole or in part, the provisions of s. 4 of the Aero- 
nautics Act, R.S.C. 1927, c. 3? 

“ (4) Has the Parliament of Canada legislative authority 
to sanction the making and enforcement, in whole or in part, 
of the regulations contained in the Air Regulations, 1920, 
respecting:— .... 

“(c) the licensing, inspection and regulation of all aero- 
dromes and air stations?” 

The Paris Convention, drawn up at the Peace Conference in 
Paris and dated October, 1919, was ratified by His Majesty on 
behalf of the British Empire June 1, 1922. Canada already 
had enacted in 1919 the Air Board. Act, (1919 (Can.), c. 11), 
amended it in 1922 (1922 (Can.), c. 6), and styled it the 
Aeronautics Act (R.S.C. 1927, c. 3). It will be observed that 
the Air Board Act was enacted in the same year that the Paris 
Convention was drawn up, no doubt with the Convention in 
mind, but the latter is not mentioned and the comprehensive 
language of the statute deals with aeronautics in all its phases. 
This is evident from the following provisions: 

“3. It shall be the duty of the Air Board,— 
“(a) to supervise all matters connected with aeronautics; 
* * (/) to prescribe aerial routes ; 
“ (k) to investigate, examine and report on all proposals for 

the institution of commercial air services within or partly 
within Canada or the limits of the territorial waters of Canada; 

“ (l) to consider, draft, and prepare for approval by the 
Governor in Council such regulations as may be considered ne- 
cessary for the control or operation of aeronautics in Canada 
or within the limits of the territorial waters of Canada ; and, 

“(m) to perform such other duties as the Governor in 
Council may from time to time impose. ” 

It was this legislation that the Privy Council had before it 
in the Aeronautics case. Moreover, it should be noted that 
while Q. (1), as submitted by the Governor in Council, dealt 
with the legislative jurisdiction of Canada in relation to the 
Paris Convention, Qq. (3) and (4) concerned the legislative 
jurisdiction of the Parliament of Canada to enact s. 4 of the 
Aeronautics Act and the Regulations thereunder without regard 
to the Convention. 

In the course of the judgment itself their Lordships stated 
at p. 60 D.L.R., p. Ill C.R.C.: “The determination of these 

i 
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questions depends upon the true construction of ss. 91, 92 and 
132 of the B.N.A. Act.” 

Their Lordships suggest that it may come under s. 91(2), 
(5) and (9), but expressly state that it does not come under 
s-s. (10) (Navigation and Shipping). They also point out that 
it does not come under Property and Civil Rights (s. 92(13)) 
and then state [p. 67 D.L.R., p. 118 C.R.C.] : “Transport as a 
subject is dealt with in certain branches both of s. 91 find of 
s. 92, but neither of those sections deals specially with that 
branch of transport which is concerned with aeronautics.” 

Then, after discussing s. 132, they conclude [p. 70 D.L.R., p. 
121 C.R.C.] : “To sum up, having regard (a) to the terms of 
s. 132; (b) to the terms of the Convention which covers almost 
every conceivable matter relating to aerial navigation; and 
(c) to the fact that further legislative powers in relation to 
aerial navigation reside in the Parliament of Canada by virtue 
of s. 91 (2), (5) and (7), it would appear that substantially 
the whole field of legislation in regard to aerial navigation 
belongs to the Dominion. There may be a small portion of the 
field which is not by virtue of specific words in the B.N.A. Act 
vested in the Dominion; but neither is it vested by specific 
words in the Provinces. As to such small portion it appears to 
the Board that it must necessarily belong to the Dominion 
under its power to make laws for the peace, order and good gov- 
ernment of Canada. Further their Lordships are influenced by 
the facts that the subject of aerial navigation and the fulfil- 
ment of Canadian obligations under s. 132 are matters of na- 
tional interest and importance; and that aerial navigation is 
a class of subject which has attained such dimensions as to 
affect the body politic of the Dominion.” 

Their Lordships, apart from s. 132, and in support of their 
answers to Qq. (3) and (4), were of the opinion that legisla- 
tion in relation to aeronautics was within the competence of 
the Parliament of Canada. The remark of Viscount Dunedin, 
in the Radio case, [ [1932] 2 D.L.R. at p. 82, 39 C.R.C. at p. 
82], that “the leading consideration in the judgment of the 
Board was that the subject fell within the provisions of s. 132 
of the B.N.A. Act”, and that of Lord Atkin in the Labour 
Conventions case [[1937]1 D.L.R. at p. 681] that “The 
Aeronautics case concerned legislation to perform obligations 
imposed by a treaty between the Empire and foreign coun- 
tries”, particularly when read in relation to their context, 
do not detract from the foregoing, while the observations of 
Viscount Simon L.C. in the Canada Temperance Federation 
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case, [1946], 2 D.L.R. 1, A.C. 193, 85 Can. C.C. 225, would 
appear to support the foregoing view when, at p. 5 DXiJt., 
p. 230 Can. C.C., p. 205 A.C., he states: “In their Lordships’ 
opinion, the true test must be found in the real subject-matter 
of the legislation: if it is such that it goes beyond local or 

. provincial concern or interests and must from its inherent nature 
be the concern of the Dominion as a whole (as for example in 
the Aeronautics Case and the Radio Case), then it will fall 
within the competence of the Dominion Parliament as a matter 
affecting the peace, order and good government of Canada, 
though it may in another aspect touch upon matters specially 
reserved to the Provincial Legislatures.” 

The Judicial Committee having decided that legislation in 
relation to aeronautics is within the exclusive jurisdiction of 
the Dominion, it follows that the Province cannot legislate in 
relation thereto, whether the precise subject-matter of the pro- 
vincial legislation has, or has not already been covered by the 
Dominion legislation. 

It is then submitted that if aeronautics is within the legisla- 
tive competence of the Parliament of Canada, including the 
power to license and regulate aerodromes, it would not include 
the location and continuation of aerodromes, which would be a 
provincial matter under Property and Civil Rights. With 
great respect, it would appear that such a view attributes a 
narrower and more technical meaning to the word “aeronautics” 
than that which has been attributed to it generally in law and 
by those interested in the subject. Indeed, the definition 
adopted by Dysart J.A. [’[1950] 3 D.L.R. at p. 123, 66 C.R.T.C. 
at p. 82], as he found it in 2 Corpus Juris Secundum, pp. 900-1, 
“The flight and a period of flight from the time the machine 
clears the earth to the time it returns successfully to the earth 
and is resting securely upon the ground”, contemplates the 
operation of the aeroplane from the moment it leaves the earth 
until it again returns thereto. This, it seems, in itself makes 
the aerodrome, as the place of taking off and landing, an essen- 
tial part of aeronautics and aerial navigation. This view 
finds support in the fact that legislation in relation to aero- 
nautics and aerial navigation, not only in Canada, but also 
in Great Britain and the United States, deals with aerodromes, 
as well as the Conventions above mentioned. Indeed, in any 
practical consideration it is impossible to separate the flying in 
the air from the taking off and landing on the ground and 
it is, therefore, wholly impractical, particularly when consider- 
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ing the matter of jurisdiction, to treat them as independent one 
from the other. 

The submission that in the granting of the licence the suf- 
ficiency of the location will always be considered and might even 
be the controlling factor in the granting or refusing of a 
licence, in so far as it may be of assistance, emphasizes the 
importance of the location of the aerodrome and of the essential 
part the aerodrome plays in any scheme of aeronautics. Leg- 
islation which in pith and substance is in relation to the aero- 
drome is legislation in relation to the larger subject of aeronau- 
tics and is, therefore, beyond the competence of the provincial 
Legislatures. 

It is submitted that s. 921 is zoning legislation, as that term 
is now understood in municipal legislation. The general pro- 
visions for the enactment of zoning by-laws are contained in 
ss. 904, 905 and 906 of this statute. As notwithstanding this 
general provision such legislation may be enacted under other 
sections, it is necessary to determine the nature and character 
of the provisions of s. 921. The foregoing ss. 904, 905 and 906 
are typical of legislation authorizing zoning by-laws. The end 
and purpose of zoning legislation, as the name indicates, is 
to authorize the municipality to pass by-laws in respect of 
certain areas and make those areas subject to prohibitions and 
restrictions designed to provide uniformity within those par- 
ticular areas. The Legislature, in enacting s. 921, provided 
that, without regard to the nature and character or the use 
and purpose made of the area, the municipality may prohibit 
entirely, or permit only under a licence issued by it, an aero- 
drome within certain areas. Such legislation is in pith and 
substance in relation to aerodromes and, therefore, in relation 
to aeronautics rather than to zoning. 

The appeal should be allowed with costs to the appellants, 
Konrad Johannesson and Holmfridur M. E. Johannesson, 
against the respondent municipality. 

The judgment of KELLOCK and CARTWRIGHT JJ. was de- 
livered by 

KELLOCK J. :—The question in this appeal is as to the con- 
stitutional validity of the following section of the Municipal 
Act, namely: 

“921. Any municipal Corporation may pass by-laws for 
licensing, regulating, and, within certain defined areas, pre- 
venting the erection, maintenance and continuance of aerodromes 
or places where aeroplanes are kept for hire or gain.” 

Purporting to act under this legislation, the respondent 
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municipality enacted a by-law prohibiting aerodromes in a 
defined area in the municipality and permitting aerodromes 
elsewhere in the municipality only upon licence. The appellant, 
who holds an air transport licence issued by the Air Transport 
Board of Canada to operate an air service at both the City of 
■Winnipeg and the Town of Flin Flon, has been operating a 
charter aeroplane service in Manitoba and Saskatchewan for 
some years, using mainly float and ski planes. For the pur- 
poses of his business, the appellant acquired an area in the 
respondent municipality having access to a stretch of the Red 
River. These premises were acquired having in view the re- 
quirements of the Department of Transport with respect to 
aerodromes, and it was subsequent to the appellant’s acquisi- 
tion that the by-law in question was passed. The appellant’s 
motion for an order declaring the above legislation and by-law 
vitra vires was dismissed by the Judge of first instance, [[1949] 
3 DJJ.R. 694], and this order was affirmed by the Court of 
Appeal [[1950] 3 D.L.R. 101, 66 C.R.T.C. 59], Coyne J.A. 
dissenting. 

In this Court, we were informed on behalf of the Attorney- 
General of Canada that the Convention under consideration in 
the Aeronautics case, [1932] , 1 D.L.R. 58, A.C. 54, 39 C.R.C. 
108, was denounced by the Government of Canada as of April 
4, 1947, on which date also the Convention on International 
Civil Aviation, signed at Chicago on December 7, 1944, be- 
came effective. Insofar, therefore, as the above decision de- 
pends for efficacy upon s. 132 of the B.NA.. Act, that founda- 
tion has ceased to exist. 

In the Aeronautics case, the Privy Council held that the 
“whole field of legislation in regard to aerial navigation be- 
longs to the Dominion” by virtue of s. 132, s. 91 (2), (5) and 
(7), and the residuary power in s. 91 to make lawB for the 
peace, order and good government of Canada. Their Lord- 
ships expressed the view also, at p. 67 D.L.R., p. 118 C.R.C., 
that aeronautics was not a class of subject within property 
and civil rights, and at p. 70 D.L.R., p. 121 C.R.C., that it was 
not a subject vested by specific words in the Provinces. On 
the latter page, their Lordships went on to say: “Further 
their Lordships are influenced by the facts that the subject of 
aerial navigation and the fulfilment of Canadian obligations 
under s. 132 are matters of national interest and importance; 
and that aerial navigation is a class of subject which has at- 
tained such dimensions as to affect the body politic of the 
Dominion.” 
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It is true, as the judgment itself shows, and as later pro- j 1313 
nouncements of the Judicial Committee have repeated, that 
s. 132 was the leading consideration in the judgment. In the 
Radio Reference, [1932], 2 D.L.R. 81, A.C. 304, 39 C.R.C. 49, 
the Convention there in question was not one to which s. 132 
was applicable, but, as pointed out by Lord Atkin in [1937], 
1 D.L.R. at p. 681, A.C. at p. 351, that Convention dealt with j 
classes of matters which did not fall within s. 92 but entirely 
within subject-matters of Dominion jurisdiction under s. 91. 
In these circumstances, their Lordships said in the Radio case 
that, although the convention there in question was not such 
a treaty as fell within s. 132, it came to the same thing. At j 
p. 84 D.L.R., p. 83 C.R.C., Viscount Dunedin said: “The 
result is in their Lordships’ opinion clear. It is Canada as a 
whole which is amenable to the other powers for the proper 
carrying out of the Convention: and to prevent individuals in 
Canada infringing the stipulations of the Convention it is 
necessary that the Dominion should pass legislation which should 
apply to all the: dwellers in Canada. ’ ’ 

To the extent, therefore, to which the subject-matter of the 
Chicago Convention of 1944 falls within s. 91, the language of 
Viscount Dunedin is equally apt. In my opinion, that subject- 
matter is exclusively within Dominion jurisdiction. 

In my opinion, the subject of aerial navigation in Canada is a ) 
matter of national interest and importance, and was so held j 
in 1932. In the Canada Temperance Federation case, [1946], 
2 D.L.R. at p. 5, A.C. at p. 205, 85 Can. C.C. at p. 230, Viscount 
Simon said: “In their Lordships’ opinion, the true test must be 
found in the real subject-matter of the legislation: if it is such ‘ 
that it goes beyond local or provincial concern or interests and 
must from its inherent nature be the concern of the Dominion 
as a whole (as for example in the Aeronautics case and the 
Radio case), then it will fall within the competence of the 
Dominion Parliament as a matter affecting the peace, order 
and good government of Canada, though it may in another as- 
pect touch upon matters specially reserved to the Provincial 
Legislatures. ’ ’ 

This statement is a recognition of the situation which is well 
known and understood in this country. It was quite frankly 
and quite properly admitted by Mr. Fillmore for the respondent, 
whose argument was merely that the Dominion had not in fact 
legislated in the field of s. 921 of the provincial statute. 

It is no doubt true that legislation of the character involved 
in the provincial legislation regarded from the standpoint of 
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the use of property is normally legislation as to civil rights, 
but use of property for the purposes of an aerodrome, or the 
prohibition of such use cannot, in my opinion, be divorced from 
the subject-matter of aeronautics or aerial navigation as a whole. 
If that be so, it can make no difference from the standpoint of 
a basis for legislative jurisdiction on the part of the Province 
that Parliament may not have occupied the field. 

Once the decision is made that a matter is of national interest 
and importance, so as to fall within the peace, order and good 
government clause, the Provinces cease to have any legislative 
jurisdiction with regard thereto and the Dominion jurisdiction 
is exclusive. If jurisdiction can be said to exist in the Dominion 
with respect to any matter under such clause, that statement 
can only be made because of the fact that such matters no 
longer come within the classes of subject assigned to the Prov- 
inces. I think, therefore, that as the matters attempted to be 
dealt with by the provincial legislation here in question are 
matters inseparable from the field of aerial navigation, the ex- 
clusive jurisdiction of Parliament extends thereto. The non- 
severability of the subject-matter of “aerial navigation” is 
well illustrated by the existing Dominion legislation referred 
to below, and this legislation equally demonstrates that there 
is no room for the operation of the particular provincial leg- 
islation in any local or provincial sense. 

The Aeronautics Act, R.S.C. 1927, c. 3, as amended by 1944- 
45, c. 28, 1945, c. 9, and 1950, c. 23, provides in part as follows: 

“3. It shall be the duty of the Minister 
“ (o) to supervise all matters connected with aeronautics; , 
“(/) to prescribe aerial routes; 
“(1) to consider, draft and prepare for approval by the 

Governor in Council such regulations as may be considered 
necessary for the control or operation of aeronautics in Canada 
or within the limits of the territorial waters of Canada and 
for the control or operation of aircraft registered in Canada 
wherever such aircraft may be. [re-enacted 1950, c. 23, s. 2(4)] 

“4(1) Subject to the approval of the Governor in Council, 
the Minister may make regulations to control and regulate air 
navigation over Canada and the territorial waters of Canada 
and the conditions under which aircraft registered in Canada 
may be operated over the high seas or any territory not within 
Canada, and, without restricting the generality of the fore- 
going, may make regulations with respect to [re-enacted 1950, 
c. 23, s. 3(1)] 
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“(c) the licensing, inspection and regulation of all aero- 
dromes and air-stations; 

“(d) the conditions under which aircraft may be used or 
operated; fre-enacted 1950, c. 23, s. 3(2)] 

“(e) the conditions under which goods, mails and passengers 
may be transported in aircraft and under which any act may 
be performed in or from aircraft or under which aircraft may 
be employed; [re-enacted 1950, c. 23, s. 3(3)] 

“ (/) the prohibition of navigation of aircraft over such areas 
as may be prescribed, either at all times or at such times or 
on such occasions only as may be specified in the regulation, 
and either absolutely or subject to such exceptions or condi- 
tions as may be so specified; 

“ (g) the areas within which aircraft coming from any places 
outside of Canada are to land, and the conditions to be com- 
plied with by any such aircraft; 

“(h) aerial routes, their use and control; 
“ (i) the institution and enforcement of such laws, rules and 

regulations as may be deemed necessary for the safe and proper 
navigation of aircraft in Canada or within the limits of the 
territorial waters of Canada and of aircraft registered in 
Canada wherever such aircraft may be; [re-enacted 1950, c. 23 
s. 3(4)] 

“(3) Even- person who violates the provisions of a regula- 
tion is guilty of an offence and is liable on summary conviction 
to a fine not exceeding five thousand dollars, or to imprison- 
ment for a term not exceeding one year or to both fine and 
imprisonment, [enacted 1950, c. 23, s. 3(7)] 

“ (4) Every person who violates an order or direction of the 
Minister made under a regulation is guilty of an offence and 
is liable on summary conviction to a fine not exceeding one 
thousand dollars or to imprisonment for a term not exceeding 
six months or to both fine and imprisonment, [enacted 1950, 
c. 23, s. 3(7)] 

“12(1) Subject to the approval of the Minister, the Board 
may issue to any person applying therefor a licence to operate 
a commercial air service, [enacted 1944-45, c. 28, s. 6] 

“(5) In issuing any licence, the Board may prescribe the 
routes which may be followed or the areas to be served and 
may attach to the licence such conditions as the Board may 
consider necessary or desirable in the public interest, and, 
without limiting the generality of the foregoing, the Board 
may impose conditions respecting schedules, places of call, 
carriage of passengers and freight, insurance, and, subject to 
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the Post Office Act, the carriage of mail, [re-enacted 1950, 
c. 23, s. 7(3)] 

“15(1) No person shall operate a commercial air service un- 
less he holds a valid and subsisting licence issued under section 
twelve.” [re-enacted 1950, c. 23, s. 9] 

Regulations were passed under the authority of the above 
statute by P.C. 2129 of May 11, 1948. Part III deals with the 
subject-matter of “Airports”. The following paragraphs are 
pertinent : 

“1. No area of land or water shall be used as an airport 
unless it has been licensed as herein provided. 

“2. Licences to airports may be issued by the Minister and 
may be made subject to such conditions respecting the aircraft 
which may make use of the airport, the maintenance thereof, 
the marking of obstacles in the vicinity which may be dangerous 
to flying and otherwise, as the Minister may direct. 

“4. The licence of an airport may be suspended or cancelled 
by the Minister at any time for cause and shall cease to be 
valid two weeks after any change in the ownership of the air- 
port, unless sooner renewed to the new owner. 

“5.-Every licensed airport shall be marked by day and by 
night as may be from time to time directed by the Minister. 

“7(1) No person shall without authority of the Minister— 
“(a) mark any unlicensed surface or place with any mark 

or display any signal calculated or likely to induce any person 
to believe that such surface or place is a licensed airport; 

“ (b) knowingly use or permit the use of an airport for any 
purposes other than those for which it has been licensed. 

“(2) The onus of proving the existence of any authority or 
licence shall be upon the person charged. 

“8. No water-craft shall cross or go upon that part of the 
water area forming part of any airport which it is necessary 
to keep clear of obstruction in order that aircraft may take off 
and alight in safety, having regard to the wind and weather 
conditions at the time, and every person in charge of a water- 
craft is guilty of a breach of these regulations if such craft 
crosses or goes upon such area after reasonable warning by 
signal or otherwise. ■ :i* 

“9. There shall be kept at every licensed airport a register 
in which there shall be entered immediately after the alighting 
or taking off of an aircraft a record showing the nationality 
and registration marks of such aircraft, the name of the pilot, 
the hour of such alighting or taking off, the last point of call 
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before such alighting and the intended destination of the air- 
craft. 

“10(1) Every licensed airport, and all aircraft and the 
goods therein shall be open to the inspection of any customs 
officer, immigration officer, officer or person holding or named 
in any Writ of Assistance or any officer of or other person 
authorised by the Minister, but no building used exclusively 
for purposes relating to the construction of aircraft or aircraft 
equipment shall be subject to inspection except upon the written 
order of the Minister. 

“ (2) All state aircraft shall have at all reasonable times, the 
right of access to any licensed airport, subject to the conditions 
of the licence.” 

In my opinion, just as it is impossible to separate intra- 
provincial flying from interprovincial flying, the location and 
regulation of airports cannot be identified with either or 
separated from aerial navigation as a whole. The provincial 
legislation here in question must be held, therefore, to be ultra 
vires, and the by-law falls with it. 

The appeal should therefore be allowed. By agreement, no 
costs were asked or awarded in the Courts below. I think, 
however, that the appellant should have his costs in this Court 
as against the respondent, but that there should be no other 
costs. 

LOCKE J. :—The proceedings in this matter were initiated 
by notice of a motion to be made in the Court of King's Bench 
for an order declaring s. 921 of the Municipal Act to be ultra 
vires and the respondent municipality’s By-law 292, enacted 
in part under the authority of that section, to be of no effect. 
On the hearing before Campbell J. [[1949] 3 D.L.R. 694], the 
Attorney-General for Manitoba appeared and supported the 
position for the municipality and the application was dismissed. 

Section 921 provides that any municipal corporation may 
pass by-laws for licensing, regulating, and, within certain de- 
fined areas, preventing the erection, maintenance and continua- 
tion of aerodromes or places where airplanes are kept for hire 
or gain. The terms of the by-law are quoted verbatim in other 
judgments delivered in this matter and need not be repeated. 

On the appeal [[1950] 3 D.L.R. 101, 66 C.R.T.C. 59] Dysart 
J.A. considered that s. 921 in so far as it authorizes a municipal 
corporation to prohibit the erection, within a described area, 
of an aerodrome intended for other than Dominion Government 
use, was intra vires and that the by-law was valid to that 
extent. He decided also that the requirement that a licence 
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(in the sense of a building permit) should be obtained was 
within provincial powers and the by-law, accordingly, effective 
to this further extent. As to the remainder of the by-law, he 
considered it to be vitra vires. 

Adamson J.A. was of the opinion that s. 921 of the Municipal 
Act would be within provincial powers if the words “licensing” 
and “regulating” and the words “maintenance and continu- 
ance” were deleted. With these amendments, the section 
would read: “Any municipal corporation may pass by-laws 
within certain defined areas preventing the erection of aero- 
dromes or places where airplanes are kept for hire or gain.” 

As to the by-law, he considered paras. 1 and 3 to be intra 
vires if the words “and continued” were eliminated but that 
paras. 2 and 4 in their present form, were ultra vires as re- 
quiring a licence from the municipality to operate an aero- 
drome after location. He expressed the further view that if 
these paragraphs were amended to require merely a building 
permit prior to licensing by the Minister under the Aeronautics 
Act, they would be valid. Coyne J.A. dissented, considering 
s. 921 to be ultra vires the Province. The formal certificate of 
the Registrar of the Court of Appeal says that the Chief 
Justice of Manitoba and the late Mr. Justice Richards concurred 
in the result. While two members of the Court thus considered 
both the section and the by-law to be in part ultra vires, since 
neither the learned Chief Justice nor the late Richards J.A. 
expressed their views on these matters, the appeal was dismissed 
tn. toto. In the result, both the section and the by-law have been 
found intra vires the Province and the municipality respec- 
tively. 

The material filed by the appellants on the motion shows 
that Konrad Johannesson, described as a flying service op- 
erator, has been engaged in commercial aviation since 1928 
and holds a licence issued by the Air Transport Board of Can- 
ada to operate an air service at Winnipeg and Flin Flon: that 
the service which he operates under this licence covers terri- 
tory in central and northern Manitoba and northern Saskat- 
chewan, and is conducted with light and medium planes main- 
ly equipped in summer with floats and, in the winter with skis 
in order to permit landing on the numerous lakes and rivers in 
this territory and that these planes have to be repaired and 
serviced at Winnipeg, the only place within the territory where 
the necessary supplies and facilities are available for that pur- 
pose. It is said that there are no existing facilities on the 
Red River in Winnipeg for the repairing and servicing of 
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planes equipped with floats and that repairs can only be made 
for such planes by dismantling them at some private dock and 
transporting them by trucks to the Stephenson Airport. Ac- 
cording to Johannesson’s affidavit, he searched the areas sur- 
rounding Winnipeg for an area of level land having access to 
a straight stretch of the Red River of a sufficient length for the 
landing of airplanes equipped with floats, which would comply 
with the Regulations of the Civil Aviation Branch of the De- 
partment of Transport relating to a licensed air-strip, and the 
only portion of land which he had found was that purchased by 
him and his wife in the Rural Municipality of West St. Paul. 
The material does not state, and it was apparently assumed that 
the Court would take judicial notice of the fact that there is 
no body of water in the area between Emerson on the south 
and Selkirk on the north, other than the Red River, on which 
planes equipped for alighting on water could land or take-off. 
The material further discloses that, due to the lack of suitable 
facilities for their servicing and repair, float-equipped planes 
from the United States and other Provinces of Canada are by- 
passing Winnipeg. 

The question to be determined is one of far-reaching im- 
portance. Johannesson apparently contemplated the establish- 
ment of an aerodrome, within the meaning of that term as de- 
fined by the Air Regulations hereinafter referred to, where 
light and medium-weight planes not equipped with radio but 
with suitable equipment for alighting either upon land or wa- 
ter, could land and take off and where they could be repaired 
and otherwise furnished with service. 

The control of aeronautics in Canada was first dealt with by 
statute by Parliament by c. 11 of the Statutes of 1919. Dur- 
ing the Sittings of the Peace Conference in Paris at the close 
of the Great War, a Convention relating to the regulation of 
aerial navigation was drawn up which was subsequently ratified 
by His Majesty on behalf of the British Empire and it was with 
a view to performing the obligations of Canada as part of the 
Empire under this Convention, then in course of preparation, 
that the Air Board Act of 1919 was passed. That statute set 
up a Board whose duties included that of supervising all mat- 
ters connected with aeronautics, constructing and maintaining 
all Government aerodromes and air-stations, prescribing aerial 
routes, licensing and regulating all aerodromes and air-sta- 
tions and prescribing the areas within which aircraft coming 
from any places outside of Canada were to land. By c. 34 of 
the Statutes of Canada 1922 the Act of 1919 was repealed and 
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all the powers and functions vested by it in the Board were 
directed to be exercised by or under the direction of the Min- 
ister of National Defence. The duties and powers of the Min- 
ister were further defined by R.S.C. 1927, c. 3, and include du- 
ties similar to those of the Air Board under the Act of 1919. 
Under powers contained in the statute as originally enacted, 
Air Regulations dealing in detail with the control of aerial 
navigation were enacted, and the right of Parliament to sanc- 
tion the making of certain of these Regulations and the matter 
of the exclusive legislative and executive authority of Parlia- 
ment to perform the obligations of Canada or of any Province 
thereof under the Convention and the matter of its legislative 
authority to enact, in whole or in part, the provisions of s. 4 of 
the Aeronautics Act, R.S.C. 1927, c. 3, were referred to this 
Court [[1931], 1 DJJJR. 13, [1930] S.C.R. 663] by the Gov- 
ernor-General in Council under s. 55 of the Supreme Court Act, 
R.S.C. 1927, s. 35. An appeal was taken to the Judicial Com- 
mittee from the answers made in this Court to the questions 
submitted. The judgment of the Board allowing the appeal 
found that exclusive legislative and executive authority for 
performing the obligations of Canada or of any Province under 
the Convention was in the Parliament of Canada, that section 4 
of the Act was intra vires and that it was within the power 
of Parliament to sanction the making and enforcement, of the 
said Air Regulations ([1932], 1 DJL.R. 58, A.C. 54, 39 C.R.C. 
108). 

We were informed upon the argument of this matter that 
the Convention, the terms of which were considered on the ap- 
peal to the Privy Council, had been denounced by Canada and 
a new International Convention entered into by this country 
with other states in the year 1944, by which substantially simi- 
lar international obligations were assumed. This fact was not 
drawn to the attention of the Court of Appeal but, in my 
opinion, it does not affect the questions to be determined here. 
Apart from the fact that, as I understand the arguments ad- 
dressed to us, it is not contended on behalf of any of the re- 
spondents that the Aeronautics Act is ultra vires the Parliament 
of Canada or that it was without authority to sanction the Air 
Regulations in force at the time of the commencement of this 
litigation, if, as was found by the Judicial Committee, it was 
within the legislative competence of Parliament to enact R.S.C. 
1927, c. 3, it would not become invalid by this circumstance: 
A.-G. Ont. v. Canada Temperance Federation, [1946], 2 D.L.R. 
at pp. 6-7, A.C. at p. 207, 85 Can. C.C. at pp. 231-2. 
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Parliament had thus dealt generally with the matter of aero- 
nautics when in the years following the Great War the Mani- 
toba Legislature, by s. 18 of 1920 (Man.), c. 82, passed an 
amendment to s. 612 of the Municipal Act, R.S.M. 1913, c. 
133, assuming to empower municipal councils to make by-laws 
“for licensing, regulating, and, within certain defined areas, 
preventing the erection, maintenance and continuance of aer- 
dromes or places where aeroplanes are kept for hire or gain”. 
With a slight change in the phraseology which does not affect 

the present matter, the present s. 921 of c. 141, R.S.M. 1940, is 
to this effect. Neither the word “aerdromes”, as it was spelled 
in the Statute of 1920, or the word “aerodromes” as it appears 
in the present statute, were defined. Neither word appears 
in the Oxford English Dictionary, but in the Shorter Oxford 
Dictionary the word “aerodrome” is defined as: “A course 
for the use of flying machines; a tract of level ground from 
which aeroplanes or airships can start.” 

In the Supplement to Murray’s New English Dictionary is- 
sued in 1933 the word is defined as: “A course for practice or 
contests with flying machines; a tract of level ground from 
which flying-machines (aeroplanes or air-ships) can start.” 

The area within which the prohibition of the erection, or 
maintenance, or continuation of an aerodrome is contained in 
the by-law is the portions of River Lots 1 to 33 lying to the 
east of the main highway running to the west of the Red River 
and includes property such as Johannesson’s fronting upon the 
River. Whether in view of the decision in Patton v. Pioneer 
Nav. & Sand Co. (1908), 21 Man. R. 405, dealing with the 
rights of the owners of lands fronting upon the Assiniboia 
River, also a navigable non-tidal stream, it was intended by 
the by-law to prevent planes equipped with floats from alight- 
ing upon and taking off from the waters of the Red River 
adjoining Johannesson’s property, does not appear. Since, 
however, the right to alight and take off without the right to 
maintain, facilities upon the shore where the planes might be 
serviced and repaired would be presumably valueless, the pro- 
hibition in the by-law against the building or installation of 
any machine-shop for the testing or repairing of aircraft in 
the defined area is effective in preventing the operation by 
Johannesson of a commercial airport or aerodrome for planes 
designed to alight upon the water. 

In my opinion, the position taken by the Province and by 
the municipality in this matter cannot be maintained. Whether 
the control and direction of aeronautics in all its branches be 
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one which lies within the exclusive jurisdiction of Parliament, 
and this I think to be the correct view, or whether it be a do- 
main in which provincial and Dominion legislation may over- 
lap, I think the result must be the same. It has been said on 
behalf of the respondents that the by-law is merely a zoning 
regulation passed in exercise of the powers vested in the muni- 
cipality elsewhere in the Municipal Act and I understand the 
section referred to is that portion of s. 896 which, under the 
heading “Zoning Trades”, empowers a municipal corporation 
to pass by-laws for preventing the erection of certain specified 
buildings and the carrying on of certain occupations within 
defined areas, these including the erection, establishment or 
maintenance of machine-shops which would presumably cover 
those designed for the repair of aircraft. The by-law, in so 
far as it prohibits the erection, maintenance or continuation 
of aerodromes, must depend for its validity upon s. 921: s. 
3 is apparently based upon cl. (h) of s. 896. The inclusion of 
the prohibition of the erection or maintenance of a machine- 
shop, however, is obviously for the purpose of preventing the 
use either of the strip of land fronting upon the river or the 
surface of the river adjoining to the east as an effective aero- 
drome. Section 921 was undoubtedly passed for the purpose 
of enabling municipal corporations to prohibit or to license or 
regulate the activity of aeronautics in and upon the lands and 
the waters within their boundaries, and not merely as an addi- 
tion to the powers of zoning trades assumed to be given by s. 
896. Had this been intended and irrespective of any ques- 
tion as to its validity, no doubt it would have been done by 
amendment to cl. (/) or cl. (h) of s. 896. The powers sought 
to be conferred upon the municipal council appear to me to 
be in direct conflict with those vested in the Minister of Na- 
tional Defence by the Aeronautics Act. Section 3(a) of that 
statute imposes upon the Minister the duty of supervising all 
matters connected with aeronautics and prescribing aerial 
routes and by s. 4 he is authorized, with the approval of the 
Governor in Council, to make regulations with respect to, inter 
alia, the areas within which aircraft coming from any place 
outside of Canada are to land and as to aerial routes, their 
use and control. The power to prescribe the aerial routes must 
include the right to designate where the terminus of any such 
route is to be maintained, and the power to designate the area 
within which foreign aircraft may land, of necessity includes 
the power to designate such area, whether of land or water, 
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within any municipality in any Province of Canada deemed 
suitable for such purpose. 

If the validity of the Aeronautics Act and the Air Regula- 
tions be conceded, it appears to me that this matter must be 
determined contrary to the contentions of the respondent. It 
is, however, desirable, in my opinion, that some of the reasons 
for the conclusion that the field of aeronautics is one exclusively 
within federal jurisdiction should be stated. There has been 
since the First World War an immense development in the use 
of aircraft flying between the various Provinces of Canada 
and between Canada and other countries. There is a very 
large passenger traffic between the Provinces and to and from 
foreign countries, and a very considerable volume of freight 
traffic not only between the settled portions of the country but 
between those areas and the northern part of Canada, and 
planes are extensively used in the carriage of mails. That this 
traffic will increase greatly in volume and extent is undoubted. 
While the largest activity in the carrying of passengers and 
mails east and west is in the hands of a Government-controlled 
company, private companies carry on large operations, particu- 
larly between the settled parts of the country and the north 
and mails are carried by some of these lines. The maintenance 
and extension of this traffic, particularly to the north, is 
essential to the opening up of the country and the development 
of the resources of the nation. It requires merely a statement 
of these well-recognized facts to demonstrate that the field of 
aeronautics is one which concerns the country as a whole. It 
is an activity, which to adopt the language of Viscount Simon 
in A.-G. Ont. v. Canada Temperance Federation, [1946] 2 
D.L.R. at p. 5, A.C. at p. 205, 85 Can. C.C. at pp. 229-30, must 
from its inherent nature be a concern of the Dominion as a 
whole. The field of legislation is not, in my opinion, capable 
of division in any practical way. If, by way of illustration, it 
should be decided that it was in the interests of the inhabitants 
of some northerly part of the country to have airmail service 
with centres of population to the south and that for that pur- 
pose some private line, prepared to undertake such carriage 
should be licensed to do so and to establish the southern term- 
inus for their route at some suitable place in the Municipality of 
West St. Paul where, apparently, there is an available and 
suitable field and area of water where planes equipped in a 
manner enabling them to use the facilities of such an airport 
might laud, it would be intolerable that such a national pur- 
pose might be defeated by a rural municipality, the council 
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of which decided that the noise attendant on the operation of 
airplanes was objectionable. Indeed, if the argument of the 
respondents be carried to its logical conclusion the rural muni- 
cipalities of Manitoba through which the Red River passes be- 
tween Emerson and Selkirk, and the City of 'Winnipeg and the 
Town of Selkirk might prevent the operation of any planes 
equipped for landing upon water by denying them the right 
to use the river for that purpose. 

It is true that the decision in the Aeronautics Reference, 
[1932] 1 D.L.R. 58, A.C. 54, 39 C.R.C. 108, really turned upon 
the point that by virtue of s. 132 of the BALA. Act it was 
within the power of Parliament to enact s. 4 of the Aeronait- 
tics Act, and to authorize the adoption of the Air Regulations 
referred to in the questions submitted to the Court. There were, 
however, expressions of opinion on other aspects of the mat- 
ter in the judgment delivered by Lord Sankey L.C. which are 
of assistance. At p. 65 D.L.R., p. 116 C.R.C., p. 70 A.C., his 
Lordship, in referring to the respective field assigned to Par- 
liament and the Legislatures, said in part: “While the Courts 
should be jealous in upholding the Charter of the Provinces as 
enacted in s. 92 it must no less be borne in mind that the real 
object of the Act was to give the central Government those 
high functions and almost sovereign powers by which uni- 
formity of legislation might be secured on all questions which 
were of common concern to all the Provinces as members of a 
constituent whole.” 

Again, in the conclusions of the judgment, it is stated that 
their Lordships were influenced by the facts that the subject of 
aerial navigation and the fulfilment of Canadian obligations 
under s. 132 are matters of national interest and importance 
and that aerial navigation is a class of subjects which has at- 
tained such dimensions as to affect the body politic of the 
Dominion. In A.-G. Ont. v. A.-G. Can., [1896] A.C. 348 at p. 
360, Lord Watson, referring to the authority given to Parlia- 
ment by the introductory enactment of s. 91 to make laws for 
the peace, order and good government of Canada in relation to 
all matters not coming within the class of subjects assigned ex- 
clusively to the Legislatures of the Provinces, said that the exer- 
cise of these powers ought to be strictly confined to such mat- 
ters as are unquestionably of Canadian interest and importance. 
This-passage from Lord Watson’s judgment is incorporated in 
the second of the four propositions stated by Lord Tomlin in 
Re Fisheries Act, 1914, [1930], 1 D.L.R. 194 at pp. 196-7, A.C. 
111 at p. 118. The passage from the judgment of Viscount 
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Simon in A.-G. Ont. v. Canada Temperance Federation, [1946], 
2 D.L.R. at p. 5, A.C. at p. 205, 85 Can. C.C. at p. 230, reads: 
“In their Lordships’ opinion, the true test must be found in 
the real subject-matter of the legislation: if it is such that it 
goes beyond local or provincial concern or interests and must 
from its inherent nature be the concern of the Dominion as a 
whole (as for example in the Aeronautics Case, and the Radio 
Case), then it will fall within the competence of the Dominion 
Parliament as a matter affecting the peace, order and good gov- 
ernment of Canada, though it may in another aspect touch 
upon matters specially reserved to the Provincal Legislatures.” 

While the statement of Lord Sankey in the Aeronautics 
Reference that aerial navigation is a class of subjects which has 
attained such dimensions as to affect the body politic of the 
Dominion as a whole, and that of Viscount Simon in the Can- 
ada Temperance case in referring to that case and the Radio 
case, were perhaps unnecessary to the decision of those matters, 
they support what I consider to be the true view of this mat- 
ter that the whole subject of aeronautics lies within the field 
assigned to Parliament as a matter affecting the peace, order 
and good government of Canada. Section 921 of the Muni- 
cipal Act of Manitoba clearly trespasses upon that field and 
must be declared ultra vires the Province. As to the by-law I 
am unable, with respect, to agree with the contention that it is 
a mere zoning regulation or that, even if it were, it could be 
sustained. On the contrary, I consider it to be a clear attempt 
to prevent the carrying on of the operation of commercial aero- 
dromes within the municipality. As the right to do this must 
depend upon s. 921, the by-law must also be declared ultra 
vires. 

If this matter were to be considered as dealing with a legis- 
lative field where the powers of Parliament and of the provincial 
Legislature overlap, I think the result would necessarily be 
the same since for the reasons above stated it appears to me 
that the Aeronautics Act, and in particular s. 4, is legislation 
in this field with which s. 921 of the Municipal Act clearly con- 
flicts. 

The appeal should be allowed with costs and a declaration 
made that s. 921 of the Municipal Act and the municipal by- 
law are each ultra vires. There should be no order as to costs 
in the proceedings before Campbell J. and the Court of Appeal. 

Appeal allowed. 
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MILLBROOK INDIAN BAND v. NORTHERN COUNTIES RESIDENTIAL 

TENANCIES BOARD et al. 

Nova Scotia Supreme Court, Trial Division, Morrison, J. January 19,1978. 

Constitutional law — Distribution of legislative authority — Indian reserves — 
Provincial legislation dealing with residential tenancies — Whether applicable to 
Indian reserves — Residential Tenancies Act, 1970 (N.S.), c. 13 — British North 
America Act, 1867, s. 91(24). 

Constitutional law — Incorporation by reference — Section 88 of Indian Act 
making provincial laws of general application "applicable to and in respect of In- 
dians in the province” — Whether provincial legislation dealing with residential 
tenancies incorporated — Residential Tenancies Act, 1970 (N.S.), c. 13 — Indian 
Act, R.S.C. 1970, c. 1-6. 

Indians — Reserves — Provincial legislation dealing with residential tenancies 
— Whether applicable to Indian reserves — WTiether incorporated referentially 
by s. 88 of Indian Act, R.S.C. 1970, c. 1-6 — Residential Tenancies Act, 1970 (N.S.), 
c. 13 — British North America Act, 1867, s. 91(24). 

The Residential Tenancies Act, 1970 (N.S.), c. 13, on its face applies to all persons 
and all places in Nova Scotia, and is clearly within the legislative power of the Prov- 
ince to enact under the provisions of s. 92(13) of the British North America Act, 
1867. The relationship of landlord and tenant is fundamentally a proprietary one 
and, as a consequence, is based on real property or land rights. As a result, the 
Residential Tenancies Act has no application to Indian reserves. The exclusive 
power to legislate on “Indians, and Lands reserved for the Indians” is granted by s. 
91(24) of the British North America Act, 1867 to the federal Parliament. Nor does s. 
88 of the Indian Act, R.S.C. 1970, c. 1-6, referentially incorporate the Residential 
Tenancies Act into the body of laws applying to Indians. That section makes provin- 
cial laws of general application “applicable to and in respect of Indians in the 
province”, but it does not make them applicable to “Lands reserved for the 
Indians”. The exclusive power to legislate with respect to residential tenancies upon 
Indian reserves resides with the federal Parliament. 
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tivity which might make it inapplicable to this case but because of 
the view I take of the section it will not be necessary for me to go 
into that aspect. I was asked to do so but I see no purpose. If a dif- 
ferent view of the other questions is taken elsewhere retroactive 
application may be considered then. The language of the section is 
unusual and should not be interpreted as meaning more than it 
clearly says. I note it makes no reference to intention or belief but 
is limited to acts authorized by the statute. Whether the actions of 
the university complained of here were authorized by the statute is 
one of the very matters the law suit is designed to try. I cannot dis- 
miss the action on the strength of this section at this stage of the 
proceedings. 

The answer to Qq. 1 and 3 is “not at this stage of the 
proceedings”. The answer to Q. 2 is “she is”. Costs were not spoken 
to but may be if the matter is not agreed. 

Judgment accordingly. 
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[R. v. Isaac (1975), 13 N.S.R. (2d) 460, apld; Kruger and Manuel v. The Queen 
(1977), 75 D.L.R. (3d) 434, 34 C.C.C. (2d) 377, [1977] 4 W.W.R. 300,15 N.R. 495, distd; 
Cardinal v. A.-G. Alta. (1973), 40 D.L.R. (3d) 553, 13 C.C.C. (2d) 1, [1974] 1 S.C.R. 
695, [1973] 6 W.W.R. 205; Carp, of Surrey et al. v. Peace Arch Enterprises Ltd. et al. 
(1970), 74 W.W.R. 380; R. v. Johns (1962), 133 C.C.C. 43, 38 C.R. 148, 39 W.W.R. 49, 
refd to] 

APPLICATION for an order in the nature of certiorari to quash a 
decision and certain orders of the Northern Counties Residential 
Tenancies Board made under the authority of the Residential Ten- 
ancies Act (N.S.). 

Stephen J. Aronson, for plaintiff. 
Donald G. Gibson and Douglas Quackenbush, for Attorney-Gen- 

eral of Nova Scotia and Northern Counties Residential Tenancies 
Board. 

MORRISON, J.:—This is an application for an order in the nature 
of certiorari to quash a decision and certain orders of the Northern 
Counties Residential Tenancies Board dated March 4, 1977, result- 
ing from application No. 355, on the grounds that the Northern 
Counties Residential Tenancies Board erred in law and exceeded 
its jurisdiction with respect to making a decision relating to Indian 
reserve lands. 

The plaintiff also seeks a declaratory order stating that the 
Residential Tenancies Act, 1970 (N.S.), c. 13, as amended, being 
legislation passed by the Legislative Assembly of the Province of 
Nova Scotia, has no application to lands situated in the said Prov- 
ince which are reserved to Indians pursuant to the Indian Act, 
R.S.C. 1970, c. 1-6. 

The following statement of facts was agreed to by both counsel: 

AGREED STATEMENT OF FACTS 

In addition to the return of the Northern Counties Residential Tenancies 
Board, the following facts have been agreed upon by the parties. 

1. That at all relevant times, Ruth Rushton was a tenant of the Millbrook 
Trailer City Mobile Home Park and resided thereon and was not an Indian as 
defined by the Indian Act, R.S.C. 1970, c. 1-6. 

2. That at all relevant times, Millbrook Trailer City Mobile Home Park was en- 
tirely situated on and formed a part of Millbrook Indian Reserve No. 27. 

3. That at all relevant times, Millbrook Indian Reserve was an Indian Reserve 
within the meaning of the Indian Act, aforesaid. 

4. That at all relevant times, Millbrook Indian Reserve had been set aside for 
the use and benefit of the Millbrook Indian Band and the members thereof, as 
provided for by the Indian Act, aforesaid. 

5. That at all relevant times, Millbrook Trailer City Mobile Home Park was a 
wholly owned business of the Millbrook Indian Band and was not a legal enti- 
ty- 
6. That at all relevant times, Keith Julien was an Indian as defined by the In- 
dian Act and was a member of the Millbrook Indian Band. 
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7. That at all relevant times, Keith Julien was employed by the Millbrook In- 
dian Band in the capacity of manager of the Millbrook Trailer City Mobile 
Home Park. 

8. That at all relevant times, Indians as defined by the Indian Act aforesaid 
and persons who were not Indians were tenants of Millbrook Trailer City Mo- 
bile Home Park and resided thereon. 

9. That at all relevant times, no regulations under Section 73(lXi), (j), (k) or by- 
laws under Section 81(d), (g), (h), (i) and (q) of the Indian Act, aforesaid had 
been passed or were in effect. 

The return of the Northern Counties Residential Tenancies 
Board contains the decision of the Board. The decision opens with a 
summary of the application, which reads as follows: 

Ms. Ruth Rushton, tenant has applied to the Board for relief in the matter of 
her landlord's non-provision of either a driveway or a proper parking facility in 
connection with her mobile home located at 271 James Street, Truro, N. S. Ms. 
Rushton has further complained of dogs barking in the trailer park and thaï 
this interferes with her quiet enjoyment of the premises. 

The Northern Counties Residential Tenancies Board assumed ju- 
risdiction and dealt with the complaint of Miss Rushton and made 
certain orders as a result of its deliberations. 

The sole ground of this application is that the Northern Counties 
Residential Tenancies Board erred in law and thereby exceeded its 
jurisdiction in holding that the provisions of the Residential Ten- 
ancies Act, as amended, applied to an Indian reserve as defined by 
the Indian Act, as amended. 

Counsel for the applicant-plaintiff advanced three arguments to 
support the application: 

1(a) That in construing the Residential Tenancies Act, as being 
applicable upon an Indian reserve there would be an interference 
with the exclusive federal power to legislate in relation to lands re- 
served for Indians. 

(b) That if the provincial Residential Tenancies Act did apply to 
the Indian reserve it could only do so by referential incorporation 
through appropriate federal legislation. Counsel submitted that 
the effect of the Indian Act, as amended, and in particular s. 88 
thereof, is not to incorporate provincial residential tenancies laws 
into that body of law applying to reserves. 

2. That Indian reserves located within the Province of Nova Sco- 
tia are the property of the federal Government of Canada and are 
no more subject to provincial laws than any other federal Crown 
property. 

3. That if the provisions of the Nova Scotia Residential Tenan- 
cies Act, are held applicable to an Indian reserve then there is a 
manifest conflict between the powers enumerated under the fed- 
eral Indian Act and the provisions of the Residential Tenancies 
Act. In such a case the conflict between federal powers of regula- 
tion and provincial regulation must be resolved by holding the fed- 
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era] powers paramount and the provincial powers inoperative to 
the extent of the conflict. 

Counsel for the Northern Counties Residential Tenancies Board 
advanced three arguments to oppose the application: 

1. That the Nova Scotia Residential Tenancies Act is provincial 
legislation of general application and is not legislation in relation 
to Indians as Indians. Such legislation is applicable anywhere in 
the Province, including Indian reserves, even though Indians or In- 
dian reserves might be affected by it. In this respect the respondent 
relied mainly upon the majority opinion of the Supreme Court of 
Canada as expressed by Mr. Justice Martland in the case of 
Cardinal v. A.-G. Alta. (1973), 40 D.L.R. (3d) 553, 13 C.C.C. (2d) 1, 
[1974] 1 S.C.R. 695. 

2. That even if the applicant’s submission is accepted that pro- 
vincial legislation purporting to affect the rental rights of Indians 
interferes with Parliament’s exclusive power under s. 91(24) of the 
British North America Act, 1867 to legislate in respect of Indians, 
then s. 88 of the Indian Act referentially incorporates provincial 
landlord-tenant laws into the body of laws applying to Indians and 
that there is no conflict with any existing- provisions of the Indian 
Act or Regulations. 

3. That if the Residential Tenancies Act does apply to Indians it 
cannot be argued under the “paramountcy” doctrine that there is a 
manifest conflict between the provisions of the federal Indian Act 
and the provisions of the Residential Tenancies Act with the Do- 
minion legislation prevailing. As no Regulations or by-laws were or 
are operative under ss. 73(1 ){i), (j), (k) or 81(cf), (g), (h), (i), (q) of the 
Indian Act, the respondent argued that there was no operating in- 
compatibility which would warrant a finding that provincial pow- 
ers must give way to paramount federal powers. The mere poten- 
tiality of occupation of the field by the making of by-laws or 
Regulations pursuant to the Indian Act does not warrant the ap- 
plication of the paramountcy doctrine. 

Section 91(24) of the British North America Act, 1867 (U.K.), c. 
3 [see R.S.C. 1970, App. II, p. 191], reads as follows: 

91. It shall be lawful for the Queen, by and with the Advice and Consent of 
the Senate and House of Commons, to make Laws for the Peace, Order, and 
pood Government of Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the Legislatures of the 
Provinces; and for greater Certainty, but not so as to restrict the Generality of 
the foregoing Terms of this Section, it is hereby declared that (notwithstand- 
ing anything in this Act) the exclusive Legislative Authority of the Parliament 
of Canada extends to all Matters coming within the Classes of Subjects next 
herein-after enumerated; that is to say, — 

24. Indians, and Lands reserved for the Indians. 

1329 
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And any Matter coming within any of the Classes of Subjects enumerated in 
this Section shall not be deemed to come within the Class of Matters of a local 
or private Nature comprised in the Enumeration of the Classes of Subjects by 
this Act assigned exclusively to the Legislatures of the Provinces. 

The Residential Tenancies Act, s. 3, reads as follows: 
LANDLORD AND TENANT 

3(1) Notwithstanding any agreement, declaration, waiver or statement to 
the contrary, this Act shall apply when the relation of landlord and tenant ex- 
ists between a person and an individual in respect of residential premises. 

(2) For the purposes of subsection (1), the relation of landlord and tenant 
shall be deemed to exist in respect of residential premises between an individ- 
ual and a person when an individual 

(a) possesses or occupies residential premises and has paid or agreed to 
pay rent to the person; 

(b) makes an agreement with the person by which the individual is 
granted the right to possess or occupy residential premises in consid- 
eration of the payment of or promise to pay rent; 

(c) has possessed or occupied residential premises and has paid or agreed 
to pay rent to the person. 

The Residential Tenancies Act, on its face, applies to all persons 
and all places in Nova Scotia, and is clearly within the Province’s 
legislative power to enact under the provisions of s. 92(13) of the 
British North America Act, 1867. The first issue to be determined 
is whether Parliament’s exclusive authority, as described in s. 
91(24), over “Indians, and Lands reserved for the Indians” exclude 
the Nova Scotia Residential Tenancies Act from applying to an In- 
dian reserve. 

The respondent relies mainly upon the decision of the Supreme 
Court of Canada in the case of Cardinal v. A.-G. Alta., supra. In 
that case the issue was whether or not the Alberta Wildlife Act ap- 
plied to Indians and Indian reserves. The majority of the Supreme 
Court of Canada held that this game legislation did apply. Mr. Jus- 
tice Martland, speaking for the majority of the Court, rendered the 
decision, which was dissented in by Laskin (as he then was), Hall 
and Spence, JJ. The decision was based on the interpretation of an 
agreement entered into between Canada and the Province of Al- 
berta in 1930. 

In rendering his decision Mr. Justice Martland (obiter dicta) 
made the following comments as to his interpretation of s. 91(24) 
of the British North America Act, 1867. Mr. Justice Martland said 
as follows at pp. 559-60 of the decision: 

I am not prepared to accept this initial premise. Section 91(24) of the British 
North America Act, 1867, gave exclusive legislative authority to the Canadian 
Parliament in respect of Indians and over lands reserved for the Indians. Sec- 
tion 92 gave to each Province, in such Province, exclusive legislative power 
over the subjects therein defined. It is well established, as illustrated in Union 
Colliery Co. of B.C. v. Bryden, [1899] A.C. 580, that a Province cannot legislate 
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exclusively assigned to the federal Parliament 
ished that provincial legislation enacted under 
ssarily become invalid because it affects some- 
I legislation. A vivid illustration of this is to be 
sion a few years after the Union Colliery case 
Homma, [1903] A.C. 151, which sustained pro- 
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t al. v. Peace Arch Enterprises Ltd. et 
2.C.A.). At p. 561 Mr. Justice Martland 
that case: “Once it was determined 

Is reserved for the Indians, provincial 
se was not applicable.” 
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1 incorporation through adoption by the Parlia- 
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Nova Scotia Lands and Forests Act on 
, C.J.N.S., of the Nova Scotia Supreme 
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-8: 
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the Province, including Indian Reserves, even 
serves might be affected by it”, if the particular 
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reserves, or, as Mr. Justice Martland said (p. 705) 
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i that the lands remained lands reserved for the 
ation relating to their use was not applicable.” 
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This parallels the dicta of Mr. Justice Laskin just quoted and emphasizes that 
provincial legislation cannot validly regulate the reserves as land, cannot regu- 
late the use of that land and cannot control the resources on that land. Accord- 
ingly, if, as I contend, a provincial game law is clearly a land use law, it cannot 
apply on a reserve. 

Two principles appear: (1) a provincial law may be precluded from operation 
if it is supervened by a federal law, or a valid pre-1867 law, dealing with Indi- 
ans as to the same subject-matter, either on a reserve (e.g., motor vehicle 
offences covered by the Indian Reserve Traffic Regulations — Regina v. Johns, 
133 C.C.C. 43 (Sask. C. A.)), or off a reserve (e.g., Yukon liquor law not applica- 
ble to Indians because of Indian Act provisions re intoxicants — Regina v. 
Peters, 57 W.W.R. 727 (Y. Terr. C.A.)); (2) a provincial law is excluded from op- 
eration if it deals with an Indian gua Indian, or with Indian reserve land qua 
land, or perhaps, more accurately, if it is “legislation in relation to Indian sta- 
tus or Indian land rights” (Ritchie, J., in The Natural Parents v. The Superin- 
tendent of Child Welfare et al., October 1, 1975, unreported), [now reported 6 
N.R. 491]. 

If I should find that the Nova Scotia Residential Tenancies Act 
is in its application to an Indian reserve regulating the use of the 
Indian reserve land, then it would be consistent with the comments 
of MacKeigan, C.J.N.S. (above), to find that such regulation of the 
use of the land could not apply on an Indian reserve. 

The applicability of provincial laws to Indian reserves was dis- 
cussed in Carp, of Surrey et al. v. Peace Arch Enterprises Ltd. et al., 
supra. This case was referred to by Martland, J., in his decision in 
the Cardinal case, supra. In the Peace Arch case it was held that 
municipal by-laws or Regulations made under the provincial 
Health Act did not apply to developers who had leased lands that 
were part of a reserve. The developers in that case were not Indi- 
ans. Maclean, J.A., said as follows at p. 383 of that case: 

It follows, I think, that if these lands are “lands reserved for the Indians" 
within the meaning of that expression as found in sec. 91(24) of the BJJ.A. 
Act, 1867, that provincial or municipal legislation purporting to regulate the 
use of these “lands reserved for the Indians” is an unwarranted invasion of the 
exclusive legislative jurisdiction of Parliament to legislate with respect to 
“lands reserved for the Indians”. 

Maclean, J.A., went on to say, after making a finding that the 
lands in question were “Lands reserved for the Indians’’, at p. 387 
of the same decision: 

My conclusion is that the exclusive legislative jurisdiction over the land in 
question remains in the Parliament of Canada, and that provincial legislation 
(including municipal by-laws) which lays down rules as to how these lands shall 
be used, is inapplicable. 

It is admitted in the agreed statement of facts that the relation- 
ship of landlord and tenant with which we are concerned herein 
was created on the Indian reserve owned by the Millbrook Indian 
Band at Truro, Nova Scotia. It seems to me that the relationship of 
landlord and tenant is fundamentally a proprietary relationship 
and, as a consequence, is based on real property or land rights. The 
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Indian land on the Millbrook reserve was being actually rented or 
leased to parties who would live on this land in their mobile homes. 

Counsel for the respondent has argued that the Residential Ten- 
ancies Act does not deal with the use of land but rather with a rela- 
tionship which arose out of a particular land use. I find it difficult 
to accept this argument as it seems to me that the Residential Ten- 
ancies Act basically is legislation dealing with the management, 
use and control of land by both landlords and tenants. Indeed, s. 6 
[am. 1970-71, c. 74, s. 2; 1975, c. 64, s. 3] of the Residential Tenan- 
cies Act, provides for compliance with laws respecting health, 
safety and housing standards. 

There is no question but that the Province does have the right to 
enact legislation of this type pursuant to the property and civil 
rights clause, s. 92(13) of the British North America Act, 1867. 
However, when this legislation which in its application to Indian 
reserves does relate to the control and the regulation of tenancies 
on an Indian reserve, then it becomes legislation in relation to the 
use of the lands reserved for Indians. Consequently, it would there- 
fore appear to be in conflict with s. 91(24) of the British North 
America Act, 1867 and would have no application to Indian re- 
serves. The exclusive power to legislate oh “Indians, and Lands re- 
served for the Indians” is granted by s. 91(24) of the British North 
America Act, 1867 to the Canadian Parliament. 

I am of the opinion that the Nova Scotia Residential Tenancies 
Act does have the effect of regulating the use of the Indian reserve 
land and, consequently, this legislation does not apply to the Mill- 
brook Indian Band reserve. 

In this respect the respondent has argued that if the Court 
should find that the provincial legislation interfered with 
Parliament’s exclusive power under s. 91(24) of the British North 
America Act, 1867 to legislate in respect of Indians, then s. 88 of 
the Indian Act referentially incorporates provincial landlord-ten- 
ant laws into the body of laws applying to Indians (and, further- 
more, that there is no conflict with any existing provision of the 
Indian Act or Regulations). 

Some comment on referential incorporation is made by Laskin, 
J. (as he then was), in his dissenting opinion in the Cardinal case, 
supra. At p. 569 D.L.R., p. 16 C.C.C. of that decision, Mr. Justice 
Laskin by way of dicta said as follows: 

Indian reserves are enclaves which, so long as they exist as reserves, are with- 
drawn from provincial regulatory power. If provincial legislation is applicable 
at all, it is only by referential incorporation through adoption by the Parlia- 
ment of Canada. 

Section 88 of the Indian Act, reads as follows: 
88. Subject to the terms of any treaty and any other Act of the Parliament 

of Canada, all laws of general application from time to time in force in any 
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province are applicable to and in respect of Indians in the province, except to 
the extent that such laws are inconsistent with this Act or any order, rule, reg- 
ulation or by-law made thereunder, and except to the extent that such laws 
make provision for any matter for which provision is made by or under this 
Act 

It would appear that this section would make all provincial laws 
of general application in any Province applicable to and in respect 
of Indians in the Province. However, does this also apply to Indian 
lands or Indian reserves? The section makes no mention of lands 
reserved for Indians. It seems to me that in the problem with 
which this Court is faced we are dealing with “Lands reserved for 
the Indians” rather than with Indians. 

Lysyk in his article “The Unique Constitutional Position of the 
Canadian Indian”, 45 Can. Bar Rev. 513 (1967), stated at p. 552: 

Provincial legislation may not, of course, relate to Indian lands, and section 
87 [now s. 88] of the Indian Act does not touch upon the distribution of legisla- 
tive authority in this respect. 

Dealing with s. 88 the Saskatchewan Court of Appeal in R. v. 
Johns (1962), 133 C.C.C. 43 at p. 47, 38 C.R. 148, 39 W.W.R. 49, 
stated as follows: “This section relates to Indians and not to 
Reserves...”. 

Also Laskin, J., in his .dissenting opinion in the Cardinal case, at 
p. 576 D.L.R., p. 24 C.C.C., refers to the effect of s. 88 of the Indian 
Act. He says as follows: “This section deals only with Indians, not 
with reserves...”. 

It would appear that s. 88 of the Indian Act makes provincial 
laws of general application “applicable to and in respect of Indians 
in the province”, but it does not make them applicable to “Lands 
reserved for the Indians”. 

In the case of Kruger and Manuel v. The Queen (1977), 75 D.L.R. 
(3d) 434, 34 C.C.C. (2d) 377, [1977] 4 W.W.R. 300, a decision of the 
Supreme Court of Canada, the Court was dealing with a violation 
of a provincial Act which occurred on occupied Crown lands off the 
reserve. They were not Indian reserve lands. In that case Dickson, 
J., speaking for the Court, said as follows, at p. 439 D.L.R., p. 382 
C.C.C.: 

The Chief Justice of this Court, then Laskin, J., wrote in dissent in Cardinal, 
but on the point of concern in the present inquiry, namely, the applicability of 
provincial game laws to Indians off reserves, his views seem to accord with 
those of Mr. Justice Martland. 

In my opinion this case does not deal with the central question of 
the use of Indian lands. 

In the case of R. v. Isaac (1975), 13 N.S.R. (2d) 460 at p. 474, 
MacKeigan, C.J.N.S., of the Appeal Division of the Supreme Court 
of Nova Scotia, in considering s. 88 of the Indian Act said as fol- 
lows: 



RE KLEIFGES 

Section 88 merely declares that valid provincial laws of general application 
to residents of a province apply also to Indians in the province. It does not 
make applicable to Indian reserve land a provincial game law which would 
have the effect of regulating use of that land by Indians. It does not enlarge 
the constitutional scope of the provincial law which is limited by the federal 
exclusivity of power respecting such land. 

Applying the foregoing comments to our present case I conclude 
that the effect of s. 88 of the Indian Act, is not to incorporate pro- 
vincial residential tenancies laws into that body of law applying to 
Indian reserves. The Nova Scotia Residential Tenancies Act cannot 
apply to the Millbrook Indian Band reserve by way of referential 
incorporation through appropriate federal legislation. The exclu- 
sive power to legislate with respect to residential tenancies upon 
Indian reserves resides with the federal Parliament. 

I have found that the Nova Scotia Residential Tenancies Act 
does not apply to the Millbrook Indian Band reserve ex propria 
vigore and does not apply by referential incorporation through s. 88 
of the Indian Act. I therefore direct that an order in the nature of 
certiorari will issue quashing the decision and orders of the North- 
ern Counties Residential Tenancies Board resulting from applica- 
tion No. 355, dated March 4,1977, the subject-matter of these pro- 
ceedings. 

It is my opinion that the Residential Tenancies Act, as amended, 
has no application to lands situate in the Province of Nova Scotia 
which are reserved to Indians pursuant to the Indian Act, but I do 
not find it necessary to issue a declaratory order to that effect. 

The applicant-plaintiff shall have its costs of action to be taxed. 

Application granted. 

RE KLEIFGES 

Federal Court, Trial Division, Walsh, J. January SI, 1978. 

Statutes — Retroactivity — Preservation of rights — Person entitled under 
former legislation to count period employed outside Canada in public service of 
Canada or of Province otherwise than as locally engaged person towards resi- 
dence requirement in qualification for citizenship — Provision omitted in subse- 
quent legislation — Whether accruing rights preserved — Canadian Citizenship 
Act, R.S.C. 1970, c. C-19, s. 10(1), (6)(b) — Citizenship Act, 1974-75-76 (Can.), c. 
108, s. 5(l)(b)(ii), (4) — Interpretation Act, R.S.C. 1970, c. 1-23, s. 35(b), (c). 

Citizenship — Qualifications — Residence — Person entitled under former leg- 
islation to count period employed outside Canada in public service of Canada or 
of Province otherwise than as locally engaged person towards residence require- 
ment in qualification for citizenship — Provision omitted in subsequent legisla- 
tion — Whether accruing rights preserved — Canadian Citizenship Act, R.S.C. 
1970, c. C-19, s. 10(1), (6)(b) — Citizenship Act, 1974-75-76 (Can.), c. 108, s. 5(l)(b)- 
(ii), (4) — Interpretation Act, R.S.C. 1970, c. 1-23, s. 35(b), (c). j 
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REX v. PALING. 

Manitoba Court of Appeal, McPherson C.J.M., Dennistoun, Trueman, 
Richards and Bergman JJ.A. April 23, 1946. 

Constitutional Law HI A—Game Laws—Provincial game protection 
law — Hunting of game on Sunday prohibited — Whether 
Sunday observance legislation — Migratory Birds Convention 
Act (Can.)— 

The Game and Fisheries Act, R.S.M. 1940, c. 81 is primarily an 
enactment for the protection of game and game birds, and hence 
s. 64(3), which makes it unlawful for any person to hunt game 
between sunset on Saturday night and sunrise on Monday morn- 
ing following is infra vires. It is not Sunday observance legisla- 
tion nor is it at variance with s. 9 of the Lord’s Day Act, R.S.C. 
1927, c. 123. Moreover, it does not conflict with the Migratory 
Birds Convention Act, R.S.C. 1927, c. 18 and regulations there- 
under, since it gives further protection to game than does the 
Dominion legislation, being more restrictive than the Dominion 
prohibitions relative to the shooting of game birds. 

Cases Judicially Noted: The Queen v. Robertson, 3 Man. R. 613, 
folld; R. v. Morley, [1932], 4 D.L.R. 483, 2 W.W.R. 193, 58 Can. C.C. 
166, 46 B.C.R. 28; R. v. Stuart, [1925] 1 D.L.R. 12, 43 Can. C.C. 108, 
34 Man. R. 509, [1924] 3 W.W.R. 648, refd to. 

Criminal Law II F—Appeal I C2—Content and form. 

Statutes Considered: Game and Fisheries Act, R.S.M. 1940, c. 81, 
s. 64(3) (am. 1943, c. 19, s. 9; 1944, c. 13, s. 3); Migratory Birds Con- 
vention Act, R.S.C. 1927, c. 130; Lord’s Day Act, R.S.C. 1927, c. 123, 
s. 9. 

APPEAL by way of stated case from a conviction on a charge 
of hunting game illegally in violation of s. 64(3) of the Game 
and Fisheries Act, R.S.M. 1940, c. 81. Affirmed. 

J. K. Marton, K.C., for appellant; E. G. Trick, for respondent 
(informant); C. V. McArthur, K.C. and E. J. Kirby, for Do- 
minion Government. 

MCPHERSON C.J.M. :—The appellant was convicted by D. G. 
Potter, K.C., Police Magistrate, on January 30, 1946, for that 
he (the appellant), between sunset on Saturday night, October 
20, 1945, and sunrise on the Monday morning following, in the 
Eastern Judicial District of the Province of Manitoba, unlaw- 
fully hunted game, namely, wild ducks. He was fined the 
sum of $25 and costs, or, in the alternative, to serve 10 days in 
gaol. 

He now appeals to have the said conviction quashed by way 
of a stated case submitted to this Court by the said Magistrate 
as follows: “Was I right in finding the accused guilty of the 
offence as charged, having regard to the admitted facts and the 
law submitted by counsel herein?” 
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The facts agreed upon at the hearing of the accused may be 
briefly quoted as follows : 

That the accused killed four wild ducks in the Province of 
Manitoba on Sunday, October 21, 1945, which ducks were mig- 
ratory game birds included in art. 1, s. 1(a) of the Migratory 
Birds Treaty; that the regulations governing the hunting of 
wild ducks are made annually under the provisions of the Mig- 
ratory Birds Convention Act, R.S.C. 1927, c. 130; that the prac- 
tice is for the Province to make recommendations to the Min- 
ister of Mines and Resources at Ottawa, which may be considered 
but are not always adopted; that the spot where the killing of 
the ducks took place is iy2 or 2 miles from the closest residence 
and several miles distant from any place of worship; and that 
the accused was the holder of a game bird licence for the year 
1945 issued by the Game and Fisheries Branch of the Province 
of Manitoba. 

Counsel for the accused based his appeal against the said con- 
viction on the ground that s. 64(3) of the Game and Fisheries 
Act, R.S.M. 1940, c. 81, which reads as follows: 

“64(3) It shall be unlawful for any person to hunt game 
between sunset on Saturday night and sunrise on Monday morn- 
ing following.’’ [am. 1943, c. 19, s. 9; 1944, c. 13, s. 3] 
was ultra vires of the Legislature of the Province of Manitoba, 
in that it purported—either directly or indirectly—to legislate 
respecting the Lord’s Day. 

The Lord’s Day Act, R.S.C. 1927, c. 123, deals with Sunday 
observance and, among other prohibitions, contains the follow- 
ing section: 

“9. It shall not be lawful for any person on the Lord’s Day 
to shoot with or use any gun, rifle or other similar engine, either 
for gain, or in such a manner or in such places as to disturb 
other persons in attendance at public worship or in the observ- 
ance of that day.” 
It will be noted that this section does not refer to hunting any 
game or birds, but that it prohibits shooting under certain spec- 
ified conditions likely to disturb other persons. 

Under s. 91 of the B.N.A. Act, 1867, the Dominion was em- 
powered to deal with criminal law, which includes Sunday ob- 
servance; and under s. 92, provincial Legislatures were em- 
powered, by s-s. (13), to make laws as to matters dealing with 
“Property and Civil Rights in the Province”, and, by s-s. (16), 
“Generally all Matters of a merely local or private Nature in 
the Province”. 
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If the foregoing section of the provincial Act is for the pur- 
pose of legislating in reference to Sunday observance, it invades 
the legislative field of the Dominion Parliament and is ultra 
vires: Gt. West Saddlery Co. v. The King, 58 D.L.R. 1, [1921] 
2 A.C. 91; A.-G. Ont. v. Hamilton Street R. Co., [1903] A.C. 
524. 

It therefore becomes necessary to ascertain, if possible, if 
there is such an invasion. 

In Citizens Ins. Co. v. Parsons (1881), 7 App. Cas. 96, in 
giving the judgment of the Court, Sir Montague Smith at pp. 
108-9 refers to the difficulty of distinguishing under which 
clause the legislation may come, and states: “In these cases it 
is the duty of the Courts, however difficult it may be, to as- 
certain in what degree, and to what extent, authority to deal 
with matters falling within these classes of subjects exists in 
each legislature, and to define in the particular case before them 
the limits of their respective powers. It could not have been 
the intention that a conflict should exist; and, in order to pre- 
vent such a result, the two sections must be read together, and 
the language of one interpreted, and, where necessary, modi- 
fied, by that of the other. In this way it may, in most cases, 
be found possible to arrive at a reasonable and practical con- 
struction of the language of the sections, so as to reconcile 
the respective powers they contain, and give effect to all of 
them. ’ ’ 

And in Gt. West Saddlery Co. v. The King, above mentioned, 
Viscount Haldane at p. 21, commenting upon the same difficulty, 
states: “It is obvious that the question of construction may 
sometimes prove difficult. The only principle that can be laid 
down for such cases is that legislation the validity of which has 
to be tested must be scrutinised in its entirety in order to de- 
termine its true character.” 

This is followed by reference to Madden v. Nelson R. Co., 
[1899] A.C. 629, and CJ?.R. v. Notre Dame de Bonsecours, 
[1899] A.C. 367. In the first of these cases he pointed out that 
the provincial Legislature endeavoured to make a Dominion 
railway liable for injury to cattle under certain conditions, and 
it was held that the Province had no power to do so; and in 
the second case, while Dominion railway legislation prevailed,— 
if the Province attempted to compel the company to alter the 
construction of drains on its railway it would be ultra vires, 
but that the company was not exempt from the obligation of a 
provincial law applicable to all landowners, without distinction, 
that they should clean out their ditches to prevent nuisance. 

s- . 
( 
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The Legislature of the Province of Manitoba passed an Act 
called the Game Protection Act, R.S.M. 1913, c. 75, which dealt 
with the protection of certain animals and birds. There are no 
definitions contained in that Act as to what is “game” or what 
is “game bird”; but under the provisions of the Act, subject 
to certain conditions, the shooting of certain named animals 
and birds is prohibited by ss. 3 and 8 thereof. And s. 9 refers 
to these animals and birds as “game animals” and “game 
birds.” 

In passing this legislation for the protection of said animals 
and birds, s. 2 reads as follows: 

“2. No person shall on the Lord’s Day, commonly known as 
Sunday, hunt, trap, take, shoot at, wound, kill or capture any 
of the animals or birds mentioned in this Act.” 

Counsel for the appellant admitted that this Act was for the 
purpose of protecting game but contended that the present Act, 
known as the Game ccnd Fisheries Act, R.S.M. 1940, c. 81, was 
not a protective Act, and that the change in title indicated it 
was not meant to be so. Consideration of the changes in the 
statutes does not lead me to give any weight to such a conten- 
tion. 

In the year 1930 the Province of Manitoba received its natural 
resources from the Dominion of Canada, and the agreement 
made between the Government of the Dominion of Canada and 
the Government of the Province of Manitoba was confirmed by 
1930 (Man.), c. 30. In this transfer of resources all rights of 
fishery became the property of the Province and were to be ad- 
ministered by the Province. This made it necessary for the 
Province to pass legislation in respect of same. 

By 1930 (Man.), c. 15, a new Act was passed called the 
Game and Fishe-ries Act. Owing to developments in the Prov- 
ince new problems had to be considered, such as regulations 
on fur farming and protection of the game and bird preserves 
transferred by the Dominion to the Province; but in general 
terms, Part I of said Act dealt with matters pertaining to fur- 
bearing animals and game birds. The provisions of the Act 
were on the whole similar to those contained in the Game Pro- 
tection Act, 1913. The 2nd Part of said Act dealt with fish 
and fisheries and the administration of same. 

In The Queen v. Robertson .(1886), 3 Man. R. 613, Killam J. 
in a masterly and extensive consideration, of the rights of the 
Province in reference to game laws, delivered the judgment of 
the Court confirming the conviction under the game protection 
clauses of the Agricultural Statistics and Health Act, 1883, of 
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the Manitoba Legislature, and held that the right to protect 
game within the Province was intra vires, being within the 
clauses of the B.N.A. Act relating to property and civil rights 
and matters of a merely local or private nature. His judgment 
was followed in R. v. Morley, [1932] 4 D.L.R. 483, 58 Can. C.C. 
166, 46 B.C.R. 28. In that case the point involved was the prose- 
cution of a white man shooting game out of season on an Indian 
Reserve, and it was contended by the defence that it was an ' 
invasion of the rights of the Dominion under the Indian Act, 
R.S.C. 1927, c. 98 passed by the Dominion, by virtue of s. 91 
(24), of the BJV.A. Act, 1867; but the Court held that the Act 
was for the purpose of protecting game generally and did not 
conflict with Dominion legislation. ; 

Under the present statute, c. 81, s. 2, being the interpretation 
clause, the following definitions are given: 

“(h) ‘fur-bearing animals’ means such animals, dead or alive, 
as produce fur of a marketable value and includes the parts of 
such animals; 

“ (i) ‘game’ means and includes all fur-bearing animals and 
all animals and birds protected by this Act and the regula- 
tions ... ; 

“ (/) ‘game birds’ means any bird or part thereof mentioned 
in section 11 of this Act; , 

“ (l) ‘hunt’ and ‘hunting’ means and includes any chasing, 
pursuing, worrying, following after or on the trail of, or any 
searching for, trapping, attempting to trap, shooting at, stalk- 
ing, lying in wait for any game, whether or not such game is 
then or subsequently captured, killed or injured . . . .” 

Counsel for the appellant argued vigorously that the Game 
and Fisheries Act above referred to is not a protective Act. I 
have previously commented upon the reason for the change in 
the name; but in addition to that, the protective sections of the 
previous Act have practically all been re-enacted in the present 
legislation and, in numerous sections of the Act, game is re- * 
ferred to as requiring “protection” or being “protected” by 
the Act. It would take a mental contortionist to twist the mean- Z 
ing of these sections to arrive at any different conclusion than 1 

that, primarily, the Act is passed for the protection of game. 
Surely s. 17(3), which prohibits a motor boat at any time (in- - 
eluding Sundays) being used in any marshes where game feed, ? 
frequent, or are found, was not passed to prohibit boating on 
Sundays! 

I quote the foregoing definitions because counsel for the ap- 
pellant argued very strongly that s. 64(3) prohibits the hunting 
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ui wolves on Sundays while other statutory provisions encour- 
age their destruction, and it was therefore illogical to have such 
a statutory prohibition unless it was for the purpose of intro- 
ducing Sunday observance law. I would point out that the other 
predatory animals, such as mink, marten, sable, fox and lynx 
are also protected on Sunday; but on the other hand, under 
5. 12(1), hawks, owls, crows, and similar birds, are not brought 
within the prohibition and it is lawful to shoot them at any 
time, including Sundays. 

Taking the whole Act under consideration I can come to no 
other conclusion than that it is primarily an Act for the pro- 
tection of game and game birds; that the limitation placed on 
Sunday shooting in said Act is definitely restricted to giving 
additional protection under the Act and is not, either directly 
or indirectly', an attempt to extend the limitations of the Lord’s 
Day Act. 

I would therefore, following the judgment of Killam J. in 
The Queen v. Robertson, above quoted, hold that the Act is 
intra vires. 

The second ground raised by the appellant was that the Act 
deals with migratory game birds and is in conflict with the 
Dominion legislation enacted in 1917 (Can.), c. 18. 

In 1916 a treaty was entered into between His Majesty the 
King of the United Kingdom of Great Britain and Ireland and 
the United States of America for the purpose of “saving from 
indiscriminate slaughter and of insuring the preservation of 
>uch migratory birds as are either useful to man or are harm- 
less”, and the Government of the Dominion of Canada, under 
power conferred upon it by s. 132 of the B.N.A. Act, passed the 
Migratory Birds Convention Act, 1917 (Can.), c. 18, confirming 
and ratifying the said treaty. The Dominion became respons- 
ible to see that the terms of the treaty were duly enforced. 
The recommendations which are made by the Province may not 
be adopted by the Dominion Government, but the regulations 
which are finally adopted and passed are published each year 
in the Canada Gazette and take effect from the date of publica- 
tion. 

By P.C. 871 passed in May 1918, which was the first regu- 
lation issued under the terms of the treaty, the Dominion only 
prohibited the killing of game birds throughout Canada be- 
tween December 1st and September 14th and did not make the 
extensive regulations which are now in force. It will be noted 
that this legislation states the time within which the birds 
shall not be killed. During the following years the Dominion 
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regulations were extended and changed from year to year as ■ 
deemed advisable in the interests of the preservation of game; j 

and from time to time amendments were made in the provin- 
cial statutes to conform with those regulations,—such as the 
repeal of s. 13(h) [1940 (2nd Sess. Man.), c. 17, s. 5], which j 
allowed more ducks to be shot each year than could be had under j 
the Dominion regulations. j 

The Migratory Birds Convention Act was passed for the pur- J 
pose of protecting game, and I have held that the Game and ! 
Fisheries Act was passed for the same purpose. If it were not 
for the Dominion legislation, the Province would have sole con- 
trol and power to regulate the shooting of game in any manner 
it deemed advisable. The effect of s. 64(3), is that it gives 
further protection to game than is contained in the Dominion 
regulations but does not extend the time when same may be 
shot beyond the prohibitions of Dominion legislation,—on the 
contrary, it reduces the time; and I would hold that it does not t 
conflict with the Dominion legislation. j 

1 During the argument mention was made as to the right of the ( 
j Dominion to pass the Migratory Birds Convention Act, but I 
j the point was not expressed nor argued before the Court and j 

I am not expressing any opinion on it. , 
L The question submitted herein should be answered in the 

affirmative and the appeal dismissed and the conviction con- 
firmed. 

DENNISTOUN J.A. :—I agree with the reasons for judgment 
of the Chief Justice and rely on the authorities which he has j 
quoted. 4 ' 

Mr. Morton, in his able argument for the appeal, advanced . 
two main points which I will deal with briefly. * j 

The defendant was convicted of shooting ducks on Sunday ! 
contrary to the provisions of the Manitoba Game and Fisheries 
Act, R.S.M. 1940, c. 81, s. 64(3), which provides: * ! 

“64(3) It shall be unlawful for any person to hunt game •;* 
between one hour after sunset on Saturday night and one hour ‘ f 
before sunrise on Monday morning following (Standard time).” ; ] 

Mr. Morton’s argument is that this is an attempt by Mani- * 
toba to amend the Lord’s Day Act of the Dominion, which has * 
been declared to be criminal law, and that the Manitoba statute 
is ultra vires. 

The provisions of the Dominion Lord’s Day Act, R.S.C. 1927, 
c. 123, with respect to Sunday shooting, are as follows (s. 9) : 

“9. It shall not be lawful for any person on the Lord’s Day 
to shoot with or use any gun, rifle, or other similar engine, 
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either for gain, or in such a manner or in such places as to 
disturb other persons in attendance at public worship or in the 
observance of that day.” 

Clearly this is a provision to protect the sanctity of the Lord’s 
Day for the benefit of persons who wish to observe it in quiet, 
free from noise or disturbance. It is concerned with the pro- 
tection of people, and not of ducks. Under this Dominion Act 
it is lawful to shoot ducks on Sunday in the marshes of Mani- 
toba when no annoyance is caused to one’s neighbours. 

The question may now be asked: Is the Manitoba Act which 
prohibits Sunday shooting passed to protect the religious feel- 
ings of the public, or is it passed for the protection of the 
ducks? 

Wild ducks are the property of Manitoba and their preserv- 
ation is a matter of provincial concern. For their protection 
the Legislature might enact that no ducks should be shot on 
Mondays, Wednesdays and Fridays, and no objection could be 
raised. In certain years the Legislature might declare a close 
season when no ducks could be shot at all. 

The prohibition of shooting on Sunday—which is a popular 
holiday, when sportsmen are able to go out in throngs to the 
marshes—is in my opinion one of the best protective measures 
for the conservation and preservation of the duck population 
that could be devised. 

The Act is one for the restriction of the slaughter of ducks, 
and if it fits in with the Sabbatarian ideas of some of the people, 
so much the better. 

I would therefore reject Mr. Morton’s first point, that the 
Manitoba Act is an attempt to enact a criminal law by an amend- 
ment of the Lord’s Day Act. 

The second point is that the fixing of close seasons has become 
the exclusive prerogative of the Dominion Government by reason 
of the Migratory Birds Convention Act and the regulations 
made thereunder,—R.S.C. 1927, c. 130, and amendments. 

This point was dealt with by this Court in R. v. Stuart, [1925] 
1 D.L.R. 12, 43 Can. C.C. 108, 34 Man. R. 509, in a case which 
was the converse of the case now at Bar. In that case Manitoba 
permitted the possession of ducks until March 31st. This was 
contrary to the provisions of the Dominion Act and was ultra 
vires of Manitoba. It was held that the protection of ducks 
given by the Dominion in support of the Migratory Birds Treaty 
is a minimum—the Province cannot go below it; but as owners 
of the ducks, as part of the natural resources of the Province, 
they can exceed it, even to the point of the total prohibition of 
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shooting. I had occasion in that case to discuss the Treaty and 
the legislation in support of it, and refer to what I then said. 

I am of the opinion that the prohibition by the Legislature 
of Sunday shooting implements the Dominion law and in no 
way derogates from it, and is within the competence of the 
Province to enact. 

The conviction was right, and I so answer the stated case. 
TRUEMAN J.A. :—On information laid by John Handley, game 

guardian for the Province of Manitoba, C. S. Paling was con- 
victed by Police Magistrate Potter at Winnipeg, for that he the 
said Paling between sunset on Saturday night, October 20, 1945, 
and sunrise on Monday morning following, in the Eastern 
Judicial District of the Province, unlawfully hunted game, and 
killed four wild ducks near Lake Brereton in the Province on 
Sunday, October 21, 1945, between the hours of 10 a.m. and 2 
р. m. 

The wild ducks so killed were migratory game birds included 
in Article I, s. 1(c) of the Migratory Birds Convention Act, 
R.S.C. 1927, c. 130 and the Game and Fisheries Act, R.S.M. 
1940, c. 81. (Mr. Paling was the holder of a game bird licence 
for the year 1945). The appeal is upon a stated case. 

In The Queen v. Robertson (1886), 3 Man. R. 613, it was 
held by the Court of Appeal, per Killam J., that the provincial 
statute, 46 & 47 Viet., c. 19, as amended by 47 Viet., c. 10, 
s. 25 (g), regulating the killing and possession of game at cer- 
tain seasons of the year, is intra vires, being within those clauses 
of the BALA. Act relating to “Property and Civil Rights”, 
and “Matters of a merely local or private Nature”. 

Killam J. said (p. 616) : “Two circumstances appear to call 
for notice in entering upon the discussion of this constitutional 
question. One is that the Provincial Legislatures have, from 
the very inception of the union, assumed to enact laws of the 
nature of the game protection clauses in question, while the 
Dominion Parliament has never attempted to do so, and the 
right of the Legislatures to do so has never been questioned by 
the officers of the Crown for the Dominion, either by exercise 
of *the veto power or otherwise; the other is that the somewhat 
analogous subject of ‘Sea coast and inland fisheries’ is, by s-s. 
12 of the 91st section of The British North America Act, placed 
among the subjects upon which the Dominion Parliament has 
exclusive authority to legislate.” 

Section 64(3) of the Game and Fisheries Act, R.S.M. 1940. 
с. 81, is as follows : 
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•64(3) It shall be unlawful for any person to hunt game be- 
tween one hour after sunset on Saturday night and one hour 
before sunrise on Monday morning following (Standard time).” 

Mr. Morton deems that the section is within the ambit of the 
Lord's Day and therefore is outside the field of provincial legis- 
lation. I do not so regard it. Its purpose is to protect birds 
ir. the Province. It is therefore legislation within ‘‘Property 
and Civil Rights” in the Province, and ‘‘Generally all matters 
of a local or private Nature”. See ss. 92(13) and (16) of the 
B.y.A. Act. 

Section 126(1) of the Game and Fisheries Act, R.S.M. 1940, 
SI, provides that ‘‘All prosecutions for offences against or 

for the recoveries of penalties imposed under the authority of 
this Act and the regulations hereunder and all proceedings for 
the imposition of punishment by fine, penalty or imprisonment 
for the infraction of any of the provisions of this Act or the 
regulations hereunder shall be brought for hearing and deter- 
mination before a justice of the peace or police magistrate for 
this province under the provisions and procedure of ‘The Mani- 
toba Summary Convictions Act’ and the provisions and pro- 
cedure shall apply to all prosecutions and proceedings under 
this Act so far as they are consistent with this Act.” 

I would dismiss the appeal, with costs. 
RICHARDS J.A. :—I agree with the reasons for judgment of 

the Chief Justice and my brother Dennistoun and am very glad 
to be able to come to that decision. I can only add the statement 
that I have observed game conservation and hunting in Mani- 
toba for more than 50 years and have seen a number of times 
the decrease caused, in part at least, by heavy shooting, and, 
after greater protection, the increase in numbers of game birds. 
There is little realization of the limits of water fowl feeding 
grounds and of the fact that a greatly increased killing or 
frightening of ducks would destroy them or drive them out of 
the Province. The barrage on a Sunday shooting would be many 
times as great as on a week day. One has only to bear in mind 
the disappearance of a teeming duck population of a large 
slough or small lake after the opening day of the shooting sea- 
son or what has happened in the great marsh at the south end 
of Lake Manitoba as the result of the opening of two commer- 
cial shooting lodges. 

It has been stated as an argument that in the Province of 
British Columbia shooting on Sunday is permitted. The result 
there has been far from encouraging. The flights of ducks along 
the Coast and in the vicinity of Vancouver are at the lowest in 
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history. They are now almost non-existent. Baiting of feeding 
grounds has been made illegal in that Province but there is at 
present an agitation to permit it on the privately owned prop- 
erties in the hope of inducing the water fowl to return to their 
former lines of travel. 

The argument that the Game and Fisheries Act is a revenue 
Act and not for the protection of game is well answered by the 
Chief Justice. I would like to add that Manitoba, to its credit, 
has provided under its Act what are perhaps the greatest water 
fowl sanctuaries and game preserves in the world. 

BERGMAN J.A. :—I have had the privilege of reading the judg- 
ment of the Chief Justice; and, while concurring therein, I de- 
sire to add a few observations of my own. 

On January 30, 1946, the accused was convicted before Police 
Magistrate D. G. Potter at "Winnipeg on a charge laid under 
s. 64(3) of the Game and Fisheries Act, R.S.M. 1940, c. 81, as 
amended by 1943, c. 19, s. 9, and 1944, c. 13, s. 3. As so 
amended this section reads : 

“64(3) It shall be unlawful for any person to hunt game be- 
tween sunset on Saturday night and sunrise on Monday morn- 
ing following.” 

This is an appeal by the accused by way of stated case from 
the conviction. 

Before dealing with the point of substance involved in this 
appeal, I shall deal with two matters of practice. 

Style of cause. The proper heading for this case is The King 
v. E. S. Paling. In his notice of appeal the solicitor for the 
accused has reversed the style of cause, making it to read E. S. 
Paling v. The King. This is incorrect. In this Province the 
style of cause is never reversed on appeal, either in civil or 
criminal appeals. 

Contents of stated case. In R. v. Moroz, [1945] 2 D.L.R. 753, 
83 Can. C.C. 239, 53 Man. R. 1, speaking for the majority of this 
Court, I outlined the practice to be followed in an appeal by 
way of stated case. It is evident that no attention was paid to 
that judgment in the preparation of the stated case in the case 
at bar. 

In the Moroz case I point out, at p. 770 D.L.R., p. 263 Can. 
C.C., p. 19 Man. R., that s. 761 of the Criminal Code requires 
that the stated case shall set forth (1) the facts of the case and 
(2) the grounds on which the proceeding is questioned. Rule 2 
of this Court, which I there quote, contains more detailed re- 
quirements. 
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This case was tried on an agreed statement of facts and no 
viva voce evidence was taken. The Magistrate, therefore,.made 
no findings of fact. In these circumstances the statement of the 
facts of the case called for by s. 761, of the Cr. Code and by 
Rule 2, is met by setting out the agreed statement of facts, or 
the relevant part thereof. 

In the stated case submitted to us the Magistrate sets out 
the substance of the information, the names of the complainant 
and the defendant, and the date of the proceeding questioned, 
as called for by Rule 2. He next sets out in full the agreed 
statement of facts, which is in order. Prom then on he, how- 
ever, seems to have completely lost sight of the fact that he is 
stating a case for the opinion of this Court on a specific point of 
law on which the conviction was questioned, and all that follows 
the statement of facts is wrong. 

The Magistrate follows up the statement of facts by inform- 
ing this Court that, the facts having been admitted, the onus 
was on the accused to establish his defence. Apart from the 
fact that in stating a case a Magistrate is not supposed to in- 
struct this Court as to what the law is, it is open to the further 
objection that up to that point the Magistrate has not indicated 
in any way what the defence referred to is. Moreover, I am 
startled by the suggestion that any question of burden of proof 
arises where, as here, all the facts are admitted. I am even 
more startled by the suggestion that the constitutionality of a 
statute, which is the only issue in this appeal, turns in any 
way on the question of onus. 

Next follows a summary of the arguments of counsel. This, 
of course, has no place in a stated case. We are not interested 
in what counsel argued before the conviction, but only in the 
grounds on which the accused questioned the conviction and 
which the Magistrate submits for our opinion in the stated case. 

At the end of the summary of the arguments of counsel the 
Magistrate says that he found “the accused guilty of the of- 
fence as charged for the reasons set forth in my judgment”. 
The only reason there given is that the Magistrate upheld the 
validity of the legislation which was attacked, and this should 
have been stated without any circumlocution. 

Next there are set out, without any introduction or explana- 
tion, and without quotation marks, two paragraphs, which I 
assume are taken from the information, because of their simi- 
larity to the summary of the information set out in paragraph 
numbered 1 of the stated case. No useful purpose is served by 
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this repetition, and it is, in any event, not intelligible in the 
context in which it appears. 

These two paragraphs are in turn followed by five paragraphs 
bearing the heading, “Facts”. A comparison shows that this 
is a verbatim copy of the agreed statement of facts already 
set out, except that it omits paragraph numbered 6 thereof. 
This is pure repetition, and is not only useless, but is also sense- 
less, because the Magistrate made no findings of fact. 

These so-called “Facts” are followed by a lengthy written 
judgment of the Magistrate. Then follows a summary of the 
application for the stated case, which the Magistrate, as a mat- 
ter of fact, completely ignored. The stated case concludes with 
the following paragraph: “5. I submit for the judgment of the 
Court of Appeal of the Province of Manitoba, the following 
question: "Was I right in finding the Accused guilty of the of- 
fence as charged having regard to the admitted facts and the 
law submitted by counsel herein?” 

In the result we have a stated case of 17 pages, which could 
very easily have been stated in 3 pages. The following material 
was improperly included therein: (1) the statement that the 
onus was on the accused; (2) the summary of the arguments 
of counsel; (3) the unidentified quotation from the information; 
(4) the second statement of facts; (5) the Magistrate’s written 
reasons for judgment; and (6) the summary of the application 
for the stated case. 

I hope that the day will come when solicitors and Magistrates 
will realize that a stated case is not an appeal book, in which 
all material used in the Magistrate’s Court may, as a matter 
of course, be included, but that it is a formal document which 
strips the case of everything but what is necessary to enable this 
Court to understand the point or points of law which it is asked 
to decide. 

A question framed as is the question submitted to us in this 
case, is improper. It proceeds on the assumption that an appeal 
by way of stated case is an appeal as to the case generally, 
which it most certainly is not. It asks this Court to review the 
whole case and to say what decision the Magistrate should have 
made, not even having regard to the law properly applicable 
thereto, but “having regard to .. . the law submitted by coun- 
sel herein”. "We are not here to appraise the arguments made 
by counsel before the Magistrate, but to deal with a specific 
point of law submitted by the Magistrate for our opinion, on 
which we will have the benefit of arguments of counsel in this 
Court. In substance, the Magistrate should have told us that 
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he held that s. 64(3) of the Game and Fisheries Act was intra 
vires the Manitoba Legislature, and should have asked whether 
he was right in so holding. That would have limited and defined 
the issue we were called on to decide, instead of throwing at 
us the case generally and asking: “"Was I right?” 

In the Moroz case I say, at p. 769 D.L.R., p. 261 Can. C.C., p. 
17 Man. R.: “The right of appeal by way of stated case which 
is given by s. 761 of the Criminal Code, is limited to cases where 
the person aggrieved desires to question the adjudication of the 
Magistrate ‘on the ground that it is erroneous in point of law, 
or is in excess of jurisdiction. ’ Where the contention is merely 
that the Justice came to a wrong conclusion on the facts, the 
proper remedy is by appeal under s. 749, and not by stated 
case.’ ’ 

In the Moroz case I say further, at p. 773 D.L.R., p. 265 Can. 
C.C., p. 21 Man. R.: “An appeal under s. 761 of the Criminal 
Code can only be taken by a person ‘aggrieved,’ and it is con- 
fined to the grounds on which the proceeding is questioned by 
him.” 

The Magistrate has not submitted for the opinion of this 
Court any of the grounds on which the accused questioned the 
conviction. The accused and the Magistrate are both limited 
to these grounds. The Magistrate was not asked to submit the 
only question which he has submitted, and the question which 
he has submitted is, as already pointed out, not a proper ques- 
tion to submit to this Court. Then, to make the absurdity of 
these proceedings complete, the solicitor for the accused served 
a notice of appeal which completely ignores the stated case and 
is based on the grounds set out in his application for the stated 
case. 
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On the admitted facts it is not even disputed that the accused 
is guilty of the offence charged, if s. 64(3) of the Game and 
Fisheries Act is intra vires the Manitoba Legislature. The only 
point of law involved in this case is the constitutional validity of 
s. 64(3), and that is the only question which should have been 
submitted to this Court by way of stated case. 

The contents of the stated case and the question submitted 
are so hopelessly bad that this Court should have rejected the 
stated case filed and remitted it to the Magistrate to have it put 
in proper form. However, as there is obviously only one point 
of law involved in this case, and as it has been fully argued, I 
am going to deal with it as if it were properly before us. I, 
however, want to make it clear that in doing this I am not con- 
doning the loose practice followed in this case. It is wholly in- 
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excusable in view of the decision of this Court in the Moroz 
case. 

In this connection I would call the attention of the profes- 
sion to the judgment of Manson J. in R. v. Arthur (1946), 85 
Can. C.C. 369, which is a very valuable contribution to the learn- 
ing on this subject, and which deals very ably and comprehen- 
sively with the law and practice relating to stated cases. 

The constitutional issue. The point of substance raised by 
the appellant'is that s. 64(3) of the Game and Fisheries Act is 
ultra vires the Manitoba Legislature on the ground that it is 
legislation to compel Sunday observance and, therefore, crim- 
inal law, and as such within the sole jurisdiction of the Do- 
minion Parliament. 

In his factum counsel for the appellant states his contentions 
under two general headings. He says: 

“The Appellant raises two defences. Firstly.- That sec. 
64(3), cap. 175 (this should read ch. 81), R.S.M. 1940 (which 
replaces sec. 2, cap. 75, C.S.M. 1924 and purports to the same 
extent to prohibit the ‘hunting of game’ on Sunday during the 
period of open season fixed by the Province or Dominion, as 
the case may be,) is ultra vires in so far as it prohibits hunting 
on Sunday between sunrise and sunset . . . 

“Secondly: This point deals with migratory game birds. 
“Sec. 64(3) is ultra vires in so far as it purports to prohibit 

the hunting of migratory game birds (ducks inter alia) between 
the hours of one half hour after sunrise on Sunday morning 
and one half hour after sunset on Sunday night during the 
open season fixed by regulations passed by the Govemor-in- 
Council for the hunting of such birds in Manitoba.” 

I agree with the proposition that legislation passed for the 
purpose of compelling Sunday observance, is criminal law and 
beyond the powers of provincial Legislatures to enact. That is, 
I think, conclusively settled by the decision of the Privy Coun- 
cil in A.-G. Ont. v. Hamilton Street Ry., 7 Can. C.C. 326, [1903] 
A.C. 524. This is, however, the only part of the appellant’s 
argument which I am able to accept. 

In his factum Mr. Morton argues that the Lord’s Lay Act, 
R.S.C. 1927, c. 123, “is a code, intended obviously to deal com- 
pletely with the subject of Sunday observance”. He points 
out that s. 9 of that Act contains the only provision therein re- 
lating to Sunday shooting. It reads as follows: 

“9. It shall not be lawful for any person on the Lord’s Day 
to shoot with or use any gun, rifle or other similar engine, either 
for gain, or in such a manner or in such places as to disturb 
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other persons in attendance at public worship or in the observ- 
ance of that day.” 

Mr. Morton refers to this as permitting shooting on Sunday, 
except in cases where it disturbs public worship. On this point 
he says in his factum, referring to s. 64(3) : “The section in 
question, on the face of it, achieves only one result, namely: 
the prohibition of hunting on Sunday, which is permitted by 
the Lord’s Bay Act, therefore, the legislation is in the nature 
ox criminal law.” 

The fallacy of this argument is that the Lord’s Bay Act does 
not permit hunting on Sunday. The Lord’s Bay Act comes 
within the category of criminal law. Criminal law is never 
permissive in character. It is always and invariably prohibitive. 
Like most of the ten commandments it says, “thou shalt not”. 
It prohibits the doing of something, sometimes unqualifiedly 
and sometimes subject to certain exceptions, and it fixes the 
penalty for doing that which is prohibited. If there are excep- 
tions in the statute creating the crime, it simply means that the 
things excepted do not amount to a crime. To speak of crim- 
inal law as permitting something to be done, is to me an illogical 
ar.d impossible concept. Section 9 of the Lord’s Bay Act does 
not permit Sunday shooting. It merely fails to prohibit it, 
except to the extent that it interferes with public worship. Fail- 
ure to prohibit Sunday shooting is a very different thing from 
permitting it. Parliament has not attempted to permit it. The 
legislation that is impugned in this case, therefore, does not con- 
flict with, or derogate from, the Lord’s Bay Act, or any other 
Dominion statute. 

Our attention was called to the Migratory Birds Convention 
Act, R.S.C. 1927, c. 130. That statute was passed in 1917 to 
implement a treaty made in 1916 between the United Kingdom 
and the United States, which is appended to the Act. The 
treaty recites that the migratory birds covered by the treaty are 
“in danger of extermination through lack of adequate protec- 
tion daring the nesting season err while on their way to and from 
their breeding grounds”. It goes on to recite that the contract- 
ing parties, “being desirous of saving from indiscriminate 
slaughter and of insuring the preservation of such migratory 
birds as are either useful to man or are harmless”, have entered 
into the treaty for that purpose. The fact that Sundays are 
included in the close season is not for the purpose of compelling 
Sunday observance, but because the exclusion of Sundays would 
defeat the object sought to be attained, that is to say, the pre- 
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servation of migratory birds. Mr. Morton argues that the 
Migratory Birds Convention Act fixes a short close season, but 
permits hunting during the rest of the year, which he refers to 
as the open season. As a matter of fact, no open season in that 
sense is fixed by the treaty, by the Act, or by the regulations 
made under the Act. It is a confusion of thought to say that 
the Migratory Birds Convention Act permits hunting during 
any portion of the year. All that can be accurately said is 
that the prohibition is limited to the close season, but it is quite 
inaccurate to say that the Act permits hunting during the 
remainder of the year. Section 64(3) of the Game and Fisheries 
Act is, therefore, not in conflict with the Migratory Birds Con- 
vention Act or with the regulations made thereunder. It sup- 
plements and strengthens them by providing additional pro- 
tection to game. 

As is pointed out by the Chief Justice, the validity of the 
Migratory Birds Convention Act and of the regulations made 
thereunder was not questioned before us. I agree that we are, 
therefore, not required to express any opinion on that question. 
I would, however, go a step farther and say that that question 
could not have been raised on this appeal. That question was 
not adjudicated on by the Magistrate; the application for the 
stated case did not ask to have it submitted for the opinion of 
this Court; and it was not submitted for our opinion. This 
further illustrates what utter nonsense it is to throw the whole 
case at us and ask us how it should have been decided. 

After a careful perusal of the provisions of the Game and 
Fisheries Act I am satisfied that it is legislation bona fide passed 
for the purpose of game protection and preservation. I am 
also satisfied that s. 64(3) was passed for this same purpose 
and not for the purpose of compelling Sunday observance. Sun- 
day is the one day in the week which is a general holiday, and 
I have no doubt that experience has demonstrated that the 
maximum slaughter of game birds takes place on that day, where 
Sunday shooting is permitted. I am also satisfied that s. 64(3) 
was not designed to compel Sunday observance, and that it does 
not even have that effect. Potential Sunday hunters are not 
going to be driven to go to Church simply because Sunday 
shooting is prohibited. 

I, therefore, hold that the Game and Fisheries Act is legisla- 
tion relating to property and civil rights in the Province and, 
therefore, within the competence of the Manitoba Legislature 
to enact. I cannot usefully add anything on this point to what 
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is said by Killam J., speaking for the Full Court, in The Queen 
v. Robertson (1SS6), 3 Man. R. 613, and by the Chief Justice 
in his judgment in this case. 

I decline to answer the question submitted by the Magistrate, 
as it is not a proper question to ask on a stated case. The 
question submitted should have been directed to the only point 
of law argued before us. Treating it as so framed, I hold that 
s. 64(3) of the Game and Fisheries Act is intra vires the Mani- 
toba Legislature and that the accused was properly convicted 
thereunder. 

I would accordingly affirm the conviction and dismiss this 
appeal. 

Conviction affirmed. 
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Ontario Court of Appeal, Robertson C.J.O., Laidlaw and Hogg JJ.A. 
March 29, 1946.   

C.A. 
Negligence I C—Street Railways II B—Jury IV—Duty to passenger 

using terminal where cars turn — Necessity of passenger 
using reasonable care for own safety—Passenger struck by 
overswing of car on curve—Absence of warning signs— 

The duty of a street railway towards persons resorting to its 
terminal in the ordinary course of business is to take reasonable 
care that its premises are reasonably safe for persons using them 
in the ordinary and customary manner and with reasonable care. 
Where a person goes on a street-car terminal, with which he Is 
familiar, into which cars enter and turn about, and he observes a 
car entering but continues to walk close to the curve with his 
back to the car, with the result that on the overswing of the back 
of the car on the curve he is injured, in the absence of any evi- 
dence of negligence on the part of the operator of the car the 
street-railway is not liable. Such person is not using the premises 
with reasonable care for his own safety. The fact that there was 
merely a line of bricks set in the pavement marking the area 
of overswing and there were no warning signs held, in the circum- 
stances, not to constitute negligence on the part of the railway, 
and a finding of a jury based thereon could not be supported. 

Cases Judicially Noted: Andreas v. C.P.R., 5 C.R.C. 450, 37 S.C.R. 
1; Roman v. G.W.R., [1915] 1 K.B. 584; Indermaur v. Dames, L.R. 
1 C.P. 274; CSJt. v. Lepage, [1927], 3 D.L.R. 1030, S.C.R. 575, 34 
CJtC. 300; Anderson v. C.N.R„ [1944], 2 DX.R. 209, O.R. 169, 56 
C-R.T.C. 379; Fairman v. Perpetual Inv. Bldg. Soc., [1923] A.C. 74; 
"Westenfelder v. Hobbs Mfg. Co., 57 O.L.R. 31; Kester v. Hamilton, 
[1937], 2 DXJt. 330, O.R. 420; Cavalier v. Pope, [1906] A.C. 428, 
refd to. 

Negligence I C, II A—Negligence Act (Ont.)—Rule in Indermaur v. 
Dames not modified by— 

The Negligence Act, R.S.O. 1937, c. 115, has no application where 
the defendant is solely responsible for an accident Before it can 
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Before Viscount Dunedin, Lords Hanworth, Atkin, Russell 
of Killovven and Macmillan. 

Reference Re Saskatchewan Natural Resources 
Attorney-General for Saskatchewan et al (Appellants) 

v. Attorney-General for Canada (Respondent) 

Constitutional Lazo—Proprietary Rights as Betzvcen Domin- 
ion and Saskatchczean to Crozon Lands in Rupert’s Land 
and N.IV. Territory at Time of Their Admission to Dom- 
inion—Saskatchczcau Natural Resources Act, 1950—B. 
N.A. Act, SS. 146. 109. 

The Dominion of Canada is not under any obligation to account to the 
province of Saskatchewan for any lands within the boundaries of the 
province which were alienated by the Dominion prior to September I, 
1905- • 

When Rupert's Land and the North-Western Territory were admitted into 
the Dominion the lands then vested in the Crown and now lying within 
the boundaries of the province of Saskatchewan became vested in the 
Crown in the right of the Dominion, and not in the right of any prov- 
ince or provinces to be established within that areas and said lands 
were not to be administered for any such province or provinces, or for 
the benefit exclusively of the inhabitants from time to time of said area. 

Sec. 109 of the B.X..4. Act dealt only with the original provinces united 
. by the Act. 

“The provisions of this Act" referred to in sec. 146 of the B.N.A. Act, 
(which section provided the power to admit Rupert’s Land, etc. into 
the Union “on such Terms and Conditions in each case as are in the 
addresses expressed, and as the Queen thinks fit to approve, subject 
to the provisions of this Act") are the general provisions governing 
the structure of the Union into which new provinces were to be ad- 
mitted, as, e.g., the sections distributing legislative and other functions 
between the Dominion and the provinces. 

(Note up wirh J C.E.D., Constitutional Late, secs, it, 65.] 

Appeal from the judgment of the Supreme Court of Canada 
([1931] S.C.R. 263). Appeal dismissed with costs. 

Hon. .17. A. MacPherson, K.C., A. E. Bence, K.C., G. H. 
Barr, K.C., and F. Gahan, for appellants. 

Hon. Geujjrey Lazvrence, K.C., and C. P. Plaxton, K.C., 
for respondent. 

October 20, 1931. 

The judgment of their Lordships was delivered by 
L-ore Atkin LORD ATKI.V—This appeal from the Supreme Court of 

Canada ( [1931] S.C.R. 263) arises upon an orderof reference 
pursuant to sec. 55 of the Supreme Co-urt Act, R.S.C., 1927, 
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ch. 35, made by die Governor-General in Council, dated May 
3, 1930, to determine questions that had arisen between the 
Dominion and the province of Saskatchewan. The questions 
to be answered are to be found in the following formal sub- 
mission agreed between the Dominion and the province and 
annexed to the order of reference: 

Whereas under an agreement made between the Government of the 
Dominion of Canada, of the one part, and the Government of the Province 
of Saskatchewan of the other part, provision is made for the submission 
to the Supreme Court of Canada, for its consideration, of certain ques- 
tions agreed upon : 

And whereas it is admitted for the purpose of this submission that 

(a) The area now lying within the boundaries of the Province of 
Saskatchewan formed a part of Rupert’s Land and the North-Western 
Territory, which were admitted into and became a part of the Dominion 
of Canada under Order in Council of June 23rd, 1870. 

(b) From the coming into force of the said Order in Council until 
September 1st, 1905, portions of the said area were from time to time 
alienated by the Dominion of Canada. 

(c) Throughout the following questions the term “lands” means and 
includes "lands, mines, minerals and royalties incident thereto.” 

The following questions are submitted for the consideration of the 
Supreme Court pursuant to Section 53 of the Supreme Court Act '.— 

1. Upon Rupert’s Land and the North-Western Territory being ad- 
mitted into and becoming a part of the Dominion of Canada under Order 
in Council of June 23rd, 1870. were all lands then vested in the Crown 
and now tying within the boundaries of the Province of Saskatchewan 
vested in the Crown :— 

(a) In the right of the Dominion of Canada; or 

(b) In the right of any province or provinces to be established within 
such area; or 

(c) To be administered for any province or provinces to he established 
within such area; or 

(d) To he administered for the benefit of the inhabitants from time 
to time of such area? 

2. Is the Dominion of Canada under obligation to account to the 
Province of Saskatchewan for any lands within its boundaries alienated 
by the Dominion of Canada prior to September 1st, 1905? 

The Supreme Court answered all the questions in favour of 
the Dominion, and the province of Saskatchewan and the 
province of Alberta (which is equally concerned with the deci- 
sion) appeal. To appreciate the practical relevance of the 
questions it is necessarv to go hack to Canadian constitutional 
history at the time of the creation of the Dominion. The 
original provinces federally united by the British North 
America Act, 1867, ch. 3, were Canada, Nova Scotia and New 
Brunswick. Lying to the west and north of the new Domin- 
ion were the vast tracts of country known as Rupert’s Land 
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and the North-Western Territory. Over this territory the 
Hudson's Bay Company exercised control more or less denned. 
Their charter, granted in 22 Charles II. had granted them 
large [lowers and a vast extent of land which was not well de- 
hned. hut which was assumed to cover the whole of what was 
later known as Rupert’s Land. They had extended their 
jurisdiction into the North-Western Territory, and were in 
practice the sole authority responsible for the maintenance of 
law and order in hoth districts. The existence of a trading 
company with vast obligations and necessarily limited re- 
sources had been recognized before 1867 by Canadian states- 
men as an obstacle to the development of Canada, and com- 
munications had later taken place between the Government of 
the then province of Canada, the British Government and the 
company as to the surrender of the company’s charter rights. 
Bv sec. 146 of the B.N.A. Act provision was made for power 
to admit inter alia Rupert’s Land and the North-Western Ter- 
ritory into the Union. Eventually, on November 19, 1869, 
in pursuance of an Imperial Act, 31 & 32 Viet., ch. 105, the 
Hudson’s Bay Company surrendered to the Crown all their 
rights granted by charter and all their lands within Rupert’s 
Land. A Dominion Act was passed in the same year pro- 
viding for the government of the territories after admission to 
the Union. On June 23, 1870. an order in council was made 
admitting Rupert’s Land and the North-Western Territory 
into the Dominion. In 1870, in anticipation of the order in 
council, the Manitoba Act was passed [ch. 3] creating Mani- 
toba a separate province, carving its territory out of the new 
district so to be admitted. Thereafter, under appropriate 
legislation. Imperial and Dominion, the Dominion of Canada 
governed the rest of Rupert’s Land and the North-Western 
Territory as part of the Dominion, dealing with the land in 
pursuance of the Dominion Lands Act of 1872, ch. 23. In 
1905 it created out of the district two new provinces, Saskat- 
chewan and Alberta. Both the Saslcatchczcau Act [ch. 42] 
and the Alberta Act [ch. 3] contained provisions by which all 
Crown lands should continue to be vested in the Crown and 
administered by the Dominion for the purposes of Canada. In 
lieu of the land revenue each province received an annual pay- 
ment from the Dominion, varying with the population. It 
would appear that both the new provinces found these provi- 
sions irksome, and objected to being put in a different position 
from the original provinces as to land revenue, which under 
sec. 109 of the B.N.A. Act belonged to the province. Ques- 
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v.ere raised as to the validity of the legislation, and 
rurJly in 1930 the Dominion entered into agreements with 
provinces whereby the interest of the Dominion in the 

r lands in each province was transferred to the province, 
agreements were made on the express footing that the 
: ces should be placed in a position of equality with the 
provinces a? to their “natural resources” (which would 
e the land) as from their entrv into Confederation in 

In this respect the agreement with Saskatchewan appears to 
put the Saskatchewan claim higher than that of Alberta; but 
as by the Acts adopting the agreements Alberta is to have no 
less rights against the Dominion than Saskatchewan, it is un- 
necessary to go beyond the agreement with the latter-. The 
agreement is made March 20, 1930. The recitals are as fol- 
lows [The Saskatchewan Natural Resources Act, 1930, ch. 
41]: 

Whereas section twenty-one ol the Saskatchewan Act, being chapter 
forty-two of the four and five Edward the Seventh, it was provided 
that “Ail Crown lands, mines and minerals and royalties incident thereto, 
and the interest of the Crown in the waters within the Province under 
the Xcrth-l'cest Irrigation Act. J8QS, shall continue to be vested in the 
Crown and administered, by the Government of Canada for the purposes 
of Canada, subject to the provisions of any Act of the Parliament of 
Canada with respect to road allowances and roads or trails in force im- 
mediately before the coming into iorce of this Act, which shall apply 
to the said Province with the substitution therein of the said Province 
for the North-West Territories;” 

And whereas the Government of Canada desires that the Province 
should be placed in a position of equality with the other provinces of 
Confederation with respect to the administration and control of its natural 
resources as from its entry into Confederation in 1905; 

And whereas the Government of the Province contends that, before 
the Province was constituted and entered into Confederation as afore- 
saiel, •!)'■ Parliament of Canada was not competent to enact that the 
natural resources within the area now included within the boundaries 
of the Province should vest in the Crown and be administered by the 
Government of Canada for the purposes of Canada and was not entitled 
to administer the said natural resources otherwise than for the benefit 
of the residents within the said area, and moreover lhat the Province 
is entitled to be and should be placed in a position of equality with the 
other Provinces of Confederation with respect to its natural resources 
as from the fifteenth day of July 1870, when Rupert’s Land and the 
North-Western Territory were admitted into and became part of the 
Dominion of Canada: 

And whereas it has been agreed between Canada and the said Province 
that the said section of the Saskatchewan Act should be modified and that 
provision should be made for the determination of the respective rights 
and obligations of Canada and the Province as herein set out. 

After providing for the transfer of the land from the Dom- 
inion to the province and setting ont other terms, the agree- 

A, 
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section fifty-five of the j;;. Prnvisinn will be made pursuant to 
Supreme Sour! Act. being chapter thirty-five of the Revised Statutes of 
Canada, tOJ~. to submit for the consideration of the Supreme Court of 
Canada questions agreed upon between the parties hereto as being appro- 
priate to obtain the judgment of the said Court, subject to appeal to 

RESOURCES Ris Majesty in Council in accordance with the usual practice, as to the 
  rights of Canada and the Province respectively, before the first day of 

Lord Atkin geptember, IQOS, in or to the lands, mines or minerals (precious or base), 

now lying within the boundaries of the Province, and as to any alienation 
b\ Canada before the said date of any of the said lands, mines or minerals 
or royalties incident thereto. 

.4. As soon as the final answers to the questions submitted under the 
last preceding paragraph have been given, the Government of Canada 
will appoint three persons to be agreed upon to be Commissioners under 
Part I of the Inquiries Act [R.S.C., 1927, ch. 99] to inquire and report 
whether any and, if any, what consideration, in addition to the sums 
provided in paragraph twenty-one hereof, shall be paid to the Province 
in order that the Province may be placed in a position of equality with 
the other provinces of Confederation with respect to the administration 
•>nd control of its natural resources either as from the first day of 
September, 1905, or as from such earlier date, if any, as may appear to 
be proper, having regard to the answers to the questions submitted as 
aforesaid; such commissioners to be empowered to decide what financial 
or other considerations are relevant to the inquiry and the report to be 
submitted to the Parliament of Canada and to the Legislature of Sask- 
atchewan, if by the said report, the payment of any additional considera- 
tion is recommended, then, upon agreement between the Governments of 
Canada and of the Province following the submission of such report, 
the said Governments will respectively introduce the legislation necessary 
to give effect to such agreement. 

It will be seen that it is only in order that Saskatchewan 
may support a claim under sec. 24 of the agreement to be 
placed in a position of equality with other provinces with res- 
pect to the administration of its natural resources as from an 
earlier date than Septemher, 1905 (the date of its creation as 
a province) that the questions arise at all. The position after 
19Cb is admittedly to be adjusted. Their Lordships feel 
bound to remark that it is difficult to see how Saskatchewan 
passes over the threshold of this claim. It had no separate 
existence at all before 1905. except as part of the North-West- 
ern Territories. Its predecessor, if a unit newly created and 
defined can have a predecessor, was the Dominion or, on the 
extreme view, the North-Western Territories, which also in- 
cluded the present province of Alberta and other territory as 
well. It would appear to be difficult to correlate such a posi- 
tion to that of the other provinces of the L’nion or to speak of 
“its” natural resources before it took any shape. However, 
the questions have been formulated and should he answered. 
The argument of the Attorney-General for the province may- 
be summarized as follows : There was a well-established Im- 
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peria! policy as to colonies that they should enjoy, for the 
benefit of the inhabitants, the revenues of lands in the colony 
vested in the Crown. This did not depend upon the colony 
being self-governing. This area was a colony b.cfvc 1 

and though as to a large part of it the land was vested in the 
Hudson's Bay Company, yet on the surrender by that company 
of its charter the colony was restored to its appropriate posi- 
tion of enjoying proprietary rights in the land. It therefore 
was in the same position as the original colonies, whose rights 
to the land were maintained as a fundamental principle of the 
B.N.A. Act. On the true construction of the order in council 
and the legislation giving effect to the admission of the area 
into the Confederacy, the Dominion Government and Domin- 
ion Legislature were intended to administer the land revenues 
for the beneficial use of the inhabitants only of the area in 
question. Upon the establishment of the province it must be 
taken to have attained its majority, and was entitled to go back 
to 1870 and have an account of the use of its resources during 
that time. 

For the purposes of this case it is not necessary to discuss 
the accuracy of the earlier propositions in this argument. It 
may well be doubted whether there has ever been an invariable 
rule that a colony enjoyed its own land revenue. It would 
appear to be a question of fact in each case whether the Crown 
had placed its beneficial interest in land at tire disposal of the 
particular colony. In the present case it is known that the 
Crown had parted with all its interest in the land to the Hud- 
son’s Bay Company so far as Rupert’s Land is concerned. As 
to the North-Western Territory, it is at least doubtful whether 
before 1867 the beneficial interest in the land had been en- 
trusted by the Crown to any authority, or whether there was 
in respect of that part of the area any colony at all within the 
meaning of the Attorney-General’s argument. But even as- 
suming that the propositions in question were established, their 
Lordships have no doubt whatever that the effect of the sur- 
render of the charter rights and the relevant legislation was on 
the admission of the area in question into the Dominion to 
give to the Dominion full control of the land to be adminis- 
tered for the purposes of the Dominion as a whole, and not 
merely for the inhabitants of the area. It is onlv necessary to 
read the addresses of the Dominion Parliament dealing with 
the admission of the new areas to be satisfied that the control 
of the whole area by the Dominion was treated as an import- 
ant factor in Canadian policy, and was advocated in the words 
of the first address ‘‘to promote the prosperity of the Canadian 
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P.C. people and conduce to the advantage of the whole Empire." 
1931 [t is not merely improbable, but it is incredible, that at that 

REFERENCE stage of the development of Canada the resources of the int- 
ro: mense area added to the Dominion were to be administered 

SASKATCH- so;ejv fOI- tj,e advantage of the sparse population scattered 

NATURAL over its thousands of square miles. Even contemporaneously 
RESOURCES when Manitoba was created a province it was not given con- 

T ' ■ trol of its lands; and it wouid certainlv be remarkable if after Lord Atkin . ... _ _ : . _ 1 
1870 the Dominion administered Manitoba s land for the pur- 
poses of the Dominion, hut administered the larger areas of 
Rupert’s Land and North-W estern Territory for the purposes 
only of their few inhabitants. The provisions of the order in 
council and of sec. 5 of the Imperial Act of 1868. Rupert’s 
Land Act. make it clear that the Dominion was to govern the 
new area when admitted as part of the Dominion for the pur- 
poses of the Dominion. An argument was based on the terms 
of sec. 146 of the B.N.A. Act, which provides the power to 
admit Rupert’s Land, etc. into the Union 
on such Terms and Conditions in each Case as are in the Addresses 
expressed and as the Queen thinks tit to approve, subject to the Provisions 
of this Act. 

It was said that the reference to the provisions of this Act 
incorporated the proviso made in sec. 109 that all the lands 
belonging to the several provinces of Canada, Nova Scotia and 
New Brunswick should continue to belong to the provinces, 
and that no powers could be given to the Dominion inconsis- 
tent with this. The answer is that sec. 109 dealt only with 
the provinces thus admitted, and tiie provisions of the Act re- 
ferred to in sec. 146 are plainly the general provisions covering 
the structure of the Union into which new provinces were to 
be admitted, as, for instance, the sections distributing legislative 
and other functions between the Dominion and the constituent 
provinces. It is to be noted that the argument for the prov- 
ince necessarily disputed the validity not only of sec. 21 of the 
Alberta and Saskatchewan Acts of 1905. but also of the Dom- 
inion Lands Act of 1872. As to the Act of i905, the validity 
qf sec. 21 appears to their Lordships to have been specifically 
upheld in the judgment of this Board in In re IFudzvud, Males- 
ko and Stevenson Estates; Attx.-Gen for Alta. v. Attx.-Gcn. 
for Canada [1928] 3 WAV.R.’97, [1928] A.C. 475, 97 L.J. 
P.C. 106. where it was decided that lands in Alberta granted 
bv the Crown betore or after September. 1905, in the absence 
of heirs, escheat to the Crown in right of the Dominion. 
There was adduced before their Lordships no ground for at- 
tacking ;bc Dominion Lands Act of 1872, other than the gen- 
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CI aî considerations mentioned above, which, as stated, have not 
the effect claimed. It follows that the answers to the respec- 
tive sub-heads of question 1 must be in favour of the Domin- 
ion. 

Their Lordships entirely agree with the reasoning of the 
judgment of Newcombe, J. in the Supreme Court. It does not 
seem necessary to determine the slight difference of opinion 
between the Chief Justice and the other members of the Court 
as to the exact answer to question 1 (d). Treating the ques- 
tion as the Chief Justice seems to have done, as meaning “to 
be administered exclusively for the benefit of the inhabitants 
front time to time of the area,” the answer admits of a simple 
negative; but the qualified answer given by the majority of 
the Court cannot in any way be said to be wrong. The second 
question seems to be intended to ask as to the existence of a 
legal obligation to account to the province of Saskatchewan 
for something done before the province came into existence, 
without any statutory provision for the province inheriting, or 
in some way having transferred to it, the rights, whatever they 
were, which before 1905 were invaded. As no rights were 
invaded, it is obvious that the question is correctly answered. 
No: and it becomes unnecessary to consider how, on a differ- 
ent hypothesis, an obligation to account could have been en- 
forced by the province. 

Their Lordships will humbly advise His Majesty .that this 
appeal should be dismissed, and in accordance with the usual 
practice in such cases without costs. 
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visions of the Act relating to either case (b) or case (c) are 
ultra vires, it remains to consider whether this legislation is 
severable, so that the legislation covering case (a) if intra vires 
may stand. 

It is submitted that it is not severable. The Legislature as 
pointed out above made those provisions of ss. 15 and 36 which 
declare a marriage without consent to be void, expressly sub- 
ject to “the other provisions of sections 36 and 37’’ perhaps 
so that those evils referred to by Lord Tenterden in Rex v. 
Birmingham, supra, might not be brought back. Whatever the 
intention it is submitted that the legislation covering the three 
cases referred to as (a), (b) and (c) is inextricably interwoven 
and all or none of it must stand. The conclusion submitted 
with deference is that it is all beyond the powers of the Pro- 
vincial Legislature. 

In conclusion, the writer asks permission to point out that 
he has assumed the functions not of Judge but of advocate, and 
has merely endeavoured to suggest the argument the absence 
of which was deprecated by the trial Judge. 

TEE KING v. STUART. 

Manitoba Court of Appeal, Perdue, C.JJM., Fullerton, Dennistoun, 
Prendergast and Trueman, JJA.. November 17, 1924. 

Constitutional law IE—Dominion powers—Implementing treaties— 
B.NA. Act, s. 132—Incidental effect on Provincial juris- 
diction—Dominion, legislation paramount. 

The object of the Migratory Birds Convention Act, 1917 (Can.), 
c. 18, being to implement a treaty In accordance with s. 132, 
B.N.A. Act, the Act is intra vires of the Dominion although it 
incidentally trenches on the provincial jurisdiction over property 
and civil rights. Therefore in so far as it conflicts with the Game 
Protection Act, 1916 (Man.), c. 44, the Dominion Act is para- 
mount. . 

APPEAL by way of stated case from a conviction of a Magi- 
strate. Affirmed. - ’ •> 

J. F. Waüar, for accused. , _ 
John Allen, K.C., for Att’y-Genl of Manitoba. 
Mildred B. McMurray, for Minister of Justice. 
PERDUE, C.J.M., concurs in the result. 
FULLERTON, J.A. The defendant was convicted of having, 

without lawful excuse, unlawfully in his possession, migratory , 
game birds, to wit: two teal ducks, during the time when the { 
capturing and killing or taking of such birds is prohibited by - 
law. A case has been stated by the convicting Magistrate under 
s. 761 of the Cr. Code, 1906 (Can.), c. 146, and in iti are set 
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forth a number of questions concerning the validity of certain 
statutes of both the Dominion of Canada and the Province of 
Manitoba dealing with the subject of migratory birds. 

The only question with which we have any concern is one 
which was not asked, namely: Was the defendant properly 
convicted? The answer to this question turns wholly on the 
question of whether or not s. 6 of the Migratory Birds Conven- 
tion Act, 1917 (Can.), c. IS, in so far as it provides that “No 
one without lawful excuse, the proof whereof shall lie on him, 
shall . . . have in his possession, any bird . . . during 
the time when the capturing, killing or taking of such bird 
. . . is prohibited by law” is intra vires of the Parliament 
of Canada. 

On August 16, 1916, a Convention respecting the protection 
of certain migratory birds was made between Great Britain and 
the United States. Article II of that Convention, in so far as 
it is material, reads:—“The High Contracting Powers agree 
that, as an effective means of preserving, migratory birds, there 
shall be established the following close seasons during which no 
hunting shall be done except for scientific or propagating pur- 
poses under permits issued by proper authorities. 

“1. The close season on migratory game birds shall be be- 
tween the 10th March and 1st September . . . The season 
for hunting shall be further restricted to such period not ex- 
ceeding three and one-half months as the High Contracting 
Powers may severally deem appropriate and define by law or 
regulation.” 

“Article VIII. The High Contracting Powers agree them- 
selves to take, or propose to their respective appropriate law- 
making bodies, the necessary measures for insuring the execu- 
tion of the present Convention.” 
' Section 132 of the B.N.A. Act 1867, gives the Parliament and 
Government of Canada “all Powers necessary and proper for 
performing the Obligations of Canada or of any Province there- 
of, as Part of the British Empire, towards Foreign Countries, 
arising under Treaties between the Empire and such Foreign 
Countries.” 

To carry out the obligations of Canada under the Migratory 
Birds Treaty, Parliament, in 1917, passed the Migratory Birds 
Convention Act. 

Section 6 of this Act, under which the present prosecution 
was laid, is quoted above. It is argued that the right to buy, 
sell or have in one’s possession is a civil right in respect of 
which the Province has exclusive jurisdiction and that as the 
Convention does not in terms cover buying, selling or having 
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in possession, s. 132 cannot be called in aid of Dominion juris- 
diction. While it is true that the Convention doesi not in terms 
deal with buying, selling or having in possession, it seems to 
me that the power to prohibit the having in possession is ancil- 
lary to legislation dealing with the killing of migratory game 
birds, and is within the power of the Dominion. 

The purpose of the Convention as set forth in the recital to 
it is the saving from indiscriminate slaughter and insuring the 
preservation of game birds. I know of no more effective way 
of bringing about this object than the prohibition against having 
oirds in possession during the close season. 

In my opinion the defendant was properly convicted. 
DENNISTOUN, J.A. This is a case stated for the opinion of 

the Court by a Police Magistrate who convicted the defendant 
for that he “On Thursday, March 6, A.D. 1924, did without 
lawful excuse have in his possession, migratory game birds, to 
wit, two teal ducks, during the time when the capturing, killing, 
or taking of such birds is prohibited by law, and, contrary to 
the form of the statute in such cases made and provided”. 

The statute under which the prosecution took place is the 
Migratory Birds Convention Act. 
^ Section 6 of the Act provides, inter alia, that no one, without 
lawful excuse, the proof whereof shall lie on him, shall have in 
his possession, any bird during the time when the killing of 
such bird is prohibited by law. 

By Regulation No. 2, made by the Governor-in-Council under 
s. 4 of the Act, as amended by 1919 (Can.), c. 29, s. 1, it is 
provided that no person shall kill, hunt, capture, injure, take, 
molest, sell, or offer for sale any migratory game birds in the 
Province of Manitoba, except during the period between Sep- 
tember 15 and November 30, both dates inclusive. 

The defendant justified his possession of the birds under the 
Game Protection Act, 1916 (Man.), c. 44, which, by s. 11 (b) 
ak re-enacted by 1920 (Man.), c. 44, makes the possession of 
wild ducks lawful during the first 4 months of the close season, 
that is until March 31, for the open seasons run under both 
Provincial and Dominion Acts, from September 15 to November 
30, inclusive. 

There is here a direct conflict of legislative authority. If 
the Dominion law prevail, the defendant was properly convicted, 
if the provincial law govern, the conviction is bad and should 
be. quashed. 

The Migratory Birds Convention Act was passed pursuant 
to an undertaking given on behalf of His! Majesty in the treaty 
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in these words, found in Article VIII of the Schedule to the 
Act. 

In the United States appropriate legislation has been passed 
by Congress under the title of Migratory Bird Treaty Act, 
1918, 40 U.S. Stat. at Large, c. 128. 

The making of a treaty for “saving from indiscriminate 
slaughter and insuring the preservation of such migratory birds 
as are either useful to man or are harmless” in the year 1916, 
was hailed with the deepest satisfaction by all bird lovers, 
naturalists, and true sportsmen. The Province, of Manitoba is 
particularly interested in maintaining and supporting.the uni- 
form system of protection which has been devised interna- 
tionally, for the migratory birds reside here for 6 months of 
the year, breed, and rear their young. 

It is admitted by Miss McMurray, who very ably argued the 
case for the Minister of Justice, that without special legislative 
powers the Dominion Government cannot legislate in respect to 
property and civil rights within a Province, but she relies on 
s. 132 of the B.N.A. Act 1867, quoted ante p. 13. 

This section has not as yet been construed by the Courts 
upon the points which arise in this case. In certain broad as-, 
peets it was under examination in Re Oriental Orders in Coun- 
cil Validation Act (1922), 65 D.L.R. 577, 63 S.C.R. 293; [1923] 
4 D.L.R. 698, [1924] A.C. 203. 

Mr. Allen, for the Attorney-General of Manitoba, in his care- 
fully prepared argument submitted that the most that is given 
to the Dominion is power to enact such legislation as is neces- 
sary to give effect to a treaty duly entered into. The Dominion, 
he says, cannot under the pretence of legislation under s. 132, 
deal with matters over which legislative authority has been 
given to the Provinces under s. 92 of the B.N.A. Act. Re 
Reciprocal Insurance Legislation, [1924] 1 D.L.R. 789, 41 Can. 
C.C. 336, [1924] A.C. 328. He argues that so long as the 
Dominion Legislature deals with the protection of the live bird 
it is within the scope of the treaty, but, when it attempts to 
deal with the possession or sale of a dead bird, it trenches upon 
the exclusive jurisdiction of the Province. 

I do not intend to consider the question of the right to sell, 
for the case at Bar turns upon possession, and not upon sale. 
The right of the Dominion to regulate sale may stand for 
future consideration when it arises. 

Section 132 must be construed as conferring powers which 
will enable the Dominion to keep full faith with the United 
States of America and to take all necessary measures to prevent 
the indiscriminate slaughter of migratory birds. This is a na- 
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tional question, not a provincial one, and a liberal construction 
should be given to the enabling legislation. 

All persons who are familiar with the operation and enforce- 
ment of the Game Laws know that the best way to protect the 
live bird is to place careful restrictions on the right to possess 
a dead one. ^ 

In the great marshes of Manitoba it is in practice found 
impossible for game wardens to supervise the bag limit, or even 
the shooting of game out of season, but the possession of dead 
birds is something which cannot be effectively concealed. When 
brought into the cities and towns detection is often easy and 
prosecution effective. 

Spring- shooting, when the birds are on their way to the breed- 
ing grounds has for many years been universally condemned. 
It can be and is, in my opinion, only prevented by making it 
unlawful to have birds in one’s possession during that season. 
If it is necessary for the enforcement of the objects of the 
treaty that there should be any curtailment whatsoever of the 
right to have in possession, then, the length of time such re- 
striction should be operative is a question of degree only. If 
Parliament, may lawfully legislate to prevent indiscriminate 
slaughter in the spring season, it may do so for the whole 
season. 

In my view s. 6 of the Dominion Act when it provides that 
nol one without lawful excuse, shall have a bird in his posses- 
sion during the close season, is clearly within the scope of the 
powers necessary to make the treaty effective, and therefore 
within the jurisdiction of Parliament under s. 132, B.N.A. 
Act. 

There are three special classes of persons who are affected 
by this enactment. There is first the pot-hunter who believes 
in indiscriminate slaughter for gain. We need not be con- 
cerned with the stringency of the section so far as he is con- 
cerned. Next, there is the sportsman who shoots more for re- 
creation and enjoyment than for the size of the bag'. A reason- 
able time to get rid of his birds might well be given him. 
Lastly, there is the settler who shoots his limit to provide food 
for his family in the winter. Every consideration should be 
given to him, and the law which compels him to dispose of his 
birds during the open season is a real hardship. If permitted 
to keep his birds until shortly before the return of the migrants 
in the spring, every purpose of the treaty would be satisfied. 
There are no ducks in this Province during the winter and a 
right to keep dead birds as under provincial law, seems rea- 
sonable and sufficient. Under the federal law of the United 
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States one may keep game during the first 10 days of the close 
season. In a more southern climate that may be all that it is 
prudent to give; in this climate the time might well be ex- 
tended as indicated. That is, however, a matter for adjustment 
by the Governor-in-Council. It in no way affects the validity 
of the prohibition now in force. 

Section 6, under which this conviction was made, indicates 
there may be lawful excuses, the proof of which lies upon the 
accused. 

In my view such lawful excuses are to be found in the Act 
and the regulations themselves. Permits may be obtained to 
enable one to have birds in possession for scientific purposes, 
for propagating purposes, for the protection of crops, and for 
taxidermy. 

It has been suggested that a bird shot in the open season may 
be lawfully had in possession during the close season. If this 
be a lawful excuse there is no limit of time when possession 
becomes unlawful under Dominion law, and the cold storage 
warehouses may keep frozen birds at all seasons of the year. 
This would render the law against shooting out of season liable 
to defeat on the part of persons who are unscrupulous enough 
to commit perjury. Such an excuse would, for the reasons I 
have given, render the Act a futile measure, and the purpose 
which Parliament and the treaty-makers had in view would be 
thwarted. 

The words "possess” and "possession” are to be found in 
three places only in the Act, so far as I have been able to 
discover. 

By s. 6 possession is prohibited without lawful excuse. 
By Regulation 11 (See prefix to 1922 (Can.), pp. xxxvi-vii) 

birds may be possessed for scientific purposes under permit. 
By Regulation 12 birds may be possessed for propagating pur- 
poses under permit. 

Such permits are the only lawful excuses which the Act itself 
recognizes. There may be others which a Court will recognize 
in order to prevent injustice being done to an innocent person, 
similar to that advanced in Rex v. Cappan (1920), 51 D.L.R. 
672, 32 Can. C.C. 267, 30 Man. L.R. 316, under the Inland 
Revenue Act, R.S.C. 1906, c. 51, where it was shown that pos- 
session was without the knowledge or consent of the accused. 
Other excuses may be thought of, but in all cases the excuse 
must not be inconsistent -with the very spirit and purpose of the 
Act itself. 

The permission given under the Manitoba Act to have wild 
ducks in one’s possession until March 31, is so diametrically 
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opposed to the letter of the Dominion Act that it must be con- 
strued as an attempt to override the Dominion Act, and not an 
excuse within the contemplation of that Act. 

There can be a domain in which provincial and Dominion 
legislation may overlap in which case neither legislation will 
be ultra vires if the field is clear. And secondly, if the field is 
not clear and in such a domain the two legislations meet, then 
the Dominion legislation must prevail. G.T.R. Co. v. Att’y- 
Gen’l of Canada, [1907] A.C. 65. 

A perusal of the whole Act and particularly of Regulations 
11 and 12, negatives the suggestion that birds legally shot in 
the open season may be kept or sold in the close season, except 
under special license, as by those regulations provided. 

The Magistrate has stated a number of broad constitutional 
questions which have no direct bearing upon the conviction 
under consideration. I propose to answer them only in so far 
as is necessary to protect the liberty of the subject in respect 
to the conviction which has been made. Abstract questions as 
to the invasion of the provincial domain in respect to property 
and civil rights, must wait for an answer until they arise in 
concrete form, or under a properly constituted submission for 
the opinion of the Court. 

It is sufficient to say, in answer to Q. 6, that the defendant 
disclosed no lawful excuse for having teal duck in his posses- 
sion on March 6, and was properly convicted under the pro- 
visions of the Migratory Birds Convention Act. 

PRENDERGAST, J.A., concurs in the result. 
TRUEMAN, J.A. The Convention known as the Migratory 

Birds Treaty concluded between His Majesty the King and the 
United States of America for the purpose of “saving from in- 
discriminate slaughter and of insuring the preservation of such 
migratory birds (meaning birds which in their annual migration 
traverse certain parts of the Dominion of Canada and the 
United States) as are either useful to man or are harmless”, 
by means of “some uniform system of protection which shall 
effectively accomplish such objects”, provides in Article II of 
the Schedule to the Migratory Birds Convention Act, as quoted 
ante p. 13. 

Clauses 2 and 3 of the article define the close season on mig- 
ratory insectivorous birds and migratory non-game birds. 

Article V prohibits the taking of nests or eggs of migratory 
game or insectivorous or non-game birds. 

By Article VIII the High Contracting Powers agree them- 
selves to take, or propose to their respective appropriate law- 
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making bodies, tbe necessary measures for insuring the execu- 
tion of the Convention. 

To sanction the Convention and provide legislation required 
by Article VIII, the Dominion Parliament passed the Migratory 
Birds Convention Act. 

Section 4 (1) empowers the Governor-in-Council to make 
such regulations as are deemed expedient to protect the mig- 
ratory game, migratory insectivorous, and migratory non-game Trm.man, J.A. 

birds which inhabit Canada during the whole or any part of 
the year. By s-s. (2) it is enacted that subject to the provisions 
of the Convention such regulations may provide, inier alia:— 

“ (a) the periods in each year or the number of years during 
which any such migratory game, migratory insectivorous or 
migratory non-game birds shall not be killed, captured, injured, 
taken, molested or sold, or their nests or eggs injured, destroyed, 
taken or molested,” and 

“ (c) for any other purpose which may be deemed expedient 
for carrying out the intentions of this Act and the said Con- 
vention,” etc. 

Section 6 of the Act, under which the conviction herein was 
made, is quoted ante p. 13. 

The appellant was convicted for that on March 6, 1924, he, 
without lawful excuse unlawfully had in his possession at the 
Rural Municipality of East St. Paul, in the Province of Mani- 
toba, migratory game birds, to wit : two teal ducks. The accused 
gave evidence that the ducks had been given to him. 

By the Game Protection Act the possession of ducks of all 
kinds between December 1 and March 31, is lawful. 

A stated case was granted by the Magistrate to enable the 
appellant to question the conviction on the ground that it is 
erroneous in law. The questions of law involved being deemed 
by the Attorney-General to be of concern to the Province, he 
intervened in the appeal. 

Under s. 132 of the B.N.A. Act, 1867, the Dominion Parlia- 
ment has the powers quoted ante p. 13. 

The Province takes the position that the treaty being limited 
to establishing close seasons “during which no hunting shall be 
done”, s. 6 is not authorized by said s. 132, as it relates not to 
hunting but to the buying, selling or having possession of any 
bird, etc., during the time when the capturing, killing or taking 
of such bird, etc., is prohibited by law. That s. 6 is outside the 
scope of the treaty is said to find convincing demonstration in 
the circumstance that it extends to birds captured, killed or 
taken during the open season. I do not agree that the words 
“without lawful excuse” in the section do not enable a de- 
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fendant to negative guilt by proving that a bird in bis possession 
was killed in open season. See Dkkwis v. G-ill, [1896] 2 
Q.B. 310. In my opinion, the purpose of s. 6, while in its 
terms a substantive provision, is to dispense with proof by the 
Crown that a bird in the possession of a defendant was cap- 
tured, killed or taken during the time when its capture, etc., 
was prohibited by the regulations. The offence aimed at by 
the section is the capturing, killing or taking of a bird, nest or 
egg during the close season. This offence is not provided for 
in the Act but in the regulations made thereunder, No. 2 of 
which provides, inter alia, that no person shall kill, hunt, cap- 
ture, injure, take, molest, sell or offer for sale any migratory 
game birds ... in Manitoba except during September 15 to 
November 10, save, etc. Other provisions of the regulations 
prohibit the taking, injuring, or molesting off eggs and nests. 
Regulation 8 (see prefix to 1922 (Can.), p. xxxv), though dir- 
ected to what would appear to be a praiseworthy object, is in- 
consistent by implication with No. 2. It provides that not- 
withstanding any provision of No. 2, no person shall sell, ex- 
pose for sale, offer for sale, buy, trade or traffic in any migra- 
tory game bird, killed or taken during the open season. While 
Regulation 2 permits selling in the open season, the effect of 
Regulation 8 is to prohibit selling in the open as well as the close 
season. It is noteworthy that though the provisions of s. 6 
with respect to buying and selling implement Regulations 2 and 
8, neither of these regulations deals with possession. 

The limits within which buying or selling may be lawfully 
excused under s. 6, since these transactions are prohibited by 
the combined effect of Regulations 2 and 8 in both open and 
close seasons, must apparently be found, if at all, within the 
four corners of the remainder of the regulations. Possession, on 
the other hand is on a different footing. For instance, there 
is no provision in the regulations forbidding a person after the 
close of the open season from having in his possession bird* 
lawfully shot by him or acquired by him otherwise than by 
buying. If he is able to discharge the onus of proof resting 
upon him under s. 6, I do not see why the benefit of the section 
should not be open to him. 

The construction to which I think s. 6 is open, namely, that 
evidence is admissible to show that a bird in the possession of 
a person during a close season was killed in open season, while 
mitigating Mr. Allen’s criticism, does not dispose of his con- 
tention that the section does not deal with the act of hunting 
but with dead birds, and is therefore not necessary in order 
to carry out the treaty read in the literal and rigid sense Mr. 
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Allen ascribes to it'. The birds being dead, his argument pro- 
ceeds, dealings with respect to them, such as their purchase 
or sale or possession, relate to property and civil rights, and 
come within the exclusive jurisdiction of the Province. The 
contention is in my opinion, with respect, unsound for reasons 
which I cannot but regard as obvious. A situation amounting 
to a travesty of common sense would exist if during the time 
the hunting of migratory game birds is prohibited their sale 
is lawful. Its effect could not fail to be to render the provisions 
to enforce the treaty in large measure illusory, and the treaty' 
itself a dead letter. Again, what possible force can there be, 
for instance, in the view that while possession of a bird may 
properly be made evidence, together with other circumstances, 
that it was shot by the accused, possession without such cir- 
cumstances should be lawful! The test of what is properly 
or necessarily incidental or ancillary' in order to carry out the 
treaty cannot be made to depend upon whether or not a pro- 
vision of the Act or of the regulations has an immediate rela- 
tion to the act of hunting. It is sufficient that the provision, 
though the consequences from it are indirect, is necessary if 
anything like a proper execution of the treaty is to be secured. 
See Att’y-Gcn’l of Ontario v. Att’y-Gen’l of Canada,, [1894] 
A.C. -189, at p. 200; G.T.R. Co. v. Att’y-Gen’l of Canada, 

. [1907] A.C. 65. The provisions of s. 6 and Regulations 2 and 
8 have their general counterpart in the Migratory Bird Treaty 
Act, enacted by the Congress of the United States to give effect 
to the Convention. Section 2 thereof provides “that unless 
and except as permitted by regulations made as hereinafter 
provided, it shall be unlawful to hunt, take, capture, kill, at- 
tempt to take, capture or kill, possess, offer for sale, sell, offer 
to purchase, purchase ... at any time or in any manner, any 
migratory bird, included in the terms of the Convention . . . 
or any part, nest, or egg of any such bird”. 

The conviction in my opinion was lawful. 
, Appeal dismissed. 

Re BOBROV1TCH BROS.; Ex parte DOBROY'ITCH. 

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, McKay 
, and Martin, JJA.. November 12, 1924. 

Bankruptcy IIIB—Vesting of estate — Partnership property — Ex- 
emptions. 

Partnership property can not be claimed as an exemption under 
s. 25 of the Bankruptcy Act, so as to prevent the vesting of the 
same in the trustee upon an authorized assignment of the 
partnership. 
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[PRIVY COUNCIL.] 

1C- UNION COLLIERY COMPANY OF 
Ks9i* BRITISH COLUMBIA, LIMITED, DEFENDANTS ; 

July 7, u. 2S. AND OTHERS 

BRYDEN PLAINTIFF. 

ATTORNEY-GENERAL FOR BRIT: 
COLUMBIA  

INTERVENANT. 

ON AI’PEAI. FROM THE SUPREME COURT OF BRITISH COLUMBIA. 

La"; of Canada—Legislative Power—British North America Act, 1867, s. 91, 
sub-s. 25, and s. 92, sub-ss. 10, 13—British Columbia “ Coal Mines Ilegu7a- 
tion Act, 1H90,” s. 4—Natural-ration and Aliens —Chinamen. 

Held, that s. 4 of the British Columbian “Coal Mines Regulation Act, 
1890,” which prohibits Chinamen of full age from employment in under- 
ground coal workings, is in that respect ultra vires of the provincial 
legislature. 

Regarded merely as a coal-working regulation, it would come within 
s. 92, sub-s. 10, or s. 92, sub-s. 13, of the British North America Act. 
But its exclusive application to Chinamen who are aliens or naturalized 
subjects establishes a statutory prohibition which is within tho exclusive 
authority of the Dominion Parliament conferred by s. 91, sub-s. 25, in 
regard to “naturalization and aliens.” 

APPEAL from a decree of the Full Court (July 13, 1898) 
dismissing an appeal from a decree of Drake J. (May 14, 1S98). 

The question decided in this appeal was whether or not s. 4 
(set out in their Lordships’ judgment) of the local Coal Mines 
Regulation Act, 1890, now s. 4 of the Revised Statute No. 13S 
of 1897, was intra vires of the provincial legislature. The 
Courts below upheld its validity, and grafted the injunction 
prayed for against the appellants. 

Blake, Q.C., and Cassidy, for the appellants, contended that 
the enactment in question was not within the competence of 

* Present: LORD WATSON, LOUD HOHHOUSK, LORD MACXAGHTKX, SIR RICHARD 

COUCH, and SIR EDWARD FRY. 
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the provincial legislature. It dealt with the subject of “ aliens ” 
within the meaning of British North America Act, 1867, s. 91, 
sub-s. 25. It disabled Chinamen for the exercise of the ordinary 
right, preserved to all others, to earn their bread by their 
labour, for no other reason than that of their origin. By s. 91, 
sub-s. 25, the Dominion Parliament has exclusive legislative 
authority over aliens ; and by s. 132 it has all powers necessary 
for performing the treaty obligations of Canada to foreign 
countries. By art. 1 of the treaty between Her Majesty and 
the Emperor of China, dated August 29, 1842, confirmed by 
the treaty of 1858, and art. 5 of the convention between the 
same Powers made on October 24, 1860, Chinamen have the 
right to take service in the Colonies, and regulations were to 
be made for their protection when emigrating. The British 
Columbia legislature has been endeavouring for years to prevent 
and restrict the settlement of Chinese aliens in the province in 
order to prevent competition with the whites. Several of such 
attempts have proved abortive, some because the Acts when 
passed were declared ultra vires, others because they were dis- 
allowed by the Canadian executive. Reference was made to 
the Chinese Tax Act, 1878, c. 35, which was held to be ultra 
vires ; Acts of 1884, cc. 2, 3, 4 ; Acts of 1885, c. 13 ; of 
1886, cc. 25, 26, 27, 29, 30, 31, 33, 35 ; Acts of 1890, c. 50 ; 
of 1891, cc. 48 and 69; of 1895, cc. 5, 59; Acts of 1896, 
cc. 38, 51, 56 ; of 1897, cc. 1 and 2 ; of 1898, cc. 4, 28, 46. 
The Dominion Parliament dealt with the subject of Chinese 
immigration by 48 & 49 Viet. c. 67, R. S. C. 1886, whereby 
it regulated the immigration of Chinese into Canada, imposed 
a tax or duty on every Chinese immigrant, and prohibited 
the organization of private tribunals by the Chinese. It 
was contended that the enactment in question violated the 
spirit of the treaties referred to, was opposed to the comitv 
of nations, and was calculated to create complications between 
the British and Chinese Governments, and conflicted with 
the exclusive authority of the Dominion Parliament. Even 
if there be some aspect of the question of aliens in which 
aliens may be touched incidentally by the province, this 
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is not such a case. The Dominion Parliament had dealt 
with the subject as completely as it saw fit, and it was not 
competent to the provincial legislature to impose further 
special restrictions and disabilities upon the Chinese alien 
immigrants into British Columbia. Reference was made to 
Musgrove v. Chun Teeong Toy. (1) 

Haldane, Q.C., and C. Russell, Q.C., for the intervenant, 
contended that the enactment in question was intra vires of 
the provincial legislative authority. The case had two aspects : 
one as relating to aliens, and the other as to restricting the 
employment generally in mines below ground of particular 
kinds of labour. As regards the former, that would be within 
the exclusive competence of Dominion legislation. But China- 
men are not necessarily aliens. The term Chinese or Chinamen 
is one which is perfectly well understood in Canadian legisla- 
tion, and means persons of Chinese habits and origin. It may 
include aliens within its meaning ; but most of the Chinese 
who are affected by this legislation have been naturalized. Of 
the statutes cited on the other side as being in pari materia, 
three contain definitions of Chinese : (1.) the Act of 1893, c. 28, 
s. 4. [Sin E. FRY. The date of that is after the enactment 
in question.] (2.) Crown Lands Act, 1888, c. 66, s. 2 : see 
Revised Statutes, 1897 ; (3.) Alien Labour Act, 1897, c. 2, s. 4. 
Assuming the case of alien Chinese, there is still the other 
aspect of the question. The restricting of employment gene- 
rally in the manner enacted is a matter included in the class of 
subjects, “ property and civil rights in the province,” within 
the meaning of s. 92, sub-s. 13, of the Imperial Act of 1S67. 
In that aspect it is within the exclusive competence of the 
provincial legislatures. Reference was made to Attorney - 
General of Ontario v. Attorney-General for the Dominion (2) ; 
Attorney-General for Ontario v. Attorney-General for the 
Dominion. (3) 

Taylor, Q.C., for the other respondent. 
Blake, Q.C., replied. 

(1) [1891] A. C. 272. (2) [1894] A. C. U 
(3) [1800] A. C. 348. 
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LORD WATSON. The appellant company carries on the 
business of mining coal by means of underground mines, in 
lands belonging to the company, situated near to the town of 
Union in British Columbia. The company have hitherto 
employed, and still continue to employ, Chinamen in the 
working of these underground mines. 

By s. 4 of the Coal Mines Regulation Act, 1890, it is 
expressly enacted that, “ no boy under the age of twelve years, 
and no woman or girl of any age, and no Chinaman, shall be 
employed in or allowed to be for the purpose of employment in 
any mine to which the Act applies, below ground.” 

By the Act of 1890, the words “ and no Chinaman ” were 
added to the 4th section of the then existing Coal Mines 
Regulation Act, which was chapter 84 of the Consolidated 
Statutes of 1888, and now, as amended, is chapter 138 of the 
Revised Statutes of British Columbia, 1897. It is sufficiently 
plain, and it is not matter of dispute, that the provisions of the 
Act of 1890 were made to apply, and so far as competently 
enacted do apply, to the underground workings carried on by 
the appellant company. 

The present action was instituted, in the Supreme Court of 
British Columbia, by the respondent, John Bryden, against the 
appellant company, of which he is a shareholder. It concludes 
(1.) for a declaration that the company had and has no right to 
employ Chinamen in certain positions of trust and responsibility, 
or as labourers in their mines below ground, and that such 
employment was and is unlawful, and (2.) for an injunction 
restraining the company from employing Chinamen in any 
such position of trust and responsibility, or as labourers below 
ground, and from using the funds of the company in paying 
the wages of the said Chinamen. The respondent averred in 
his statement of claim that the employment of Chinamen in 
positions of trust and responsibility, and as labourers under- 
ground, was a source of danger and injury to other persons 
working in the mines, which involved the liability of the 
company for damages, and was also injurious and destructive 
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to the mines. He also pleaded that the employment of China- 
men in these capacities was contrary to the statute law of the 
province. 

The appellant company, by their statement of defence, denied 
that there was any risk of injury arising either to other work- 
men in their mines, or to the mines, from the employment of 
Chinamen as underground miners. They pleaded that, in so 
far as they related to adult Chinamen, the enactments of s. 4 
of the Coal Mines Regulation Act were void as being ultra 
vires of the legislature of the Province of British Columbia. 

The case wras tried in the Superior Court before Drake J. 
without a jury. In the course of the trial the respondent, the 
Attorney-General for the Province of British Columbia, who 
appears to have suspected that this suit was collusive, appeared 
by counsel, and he has since, in the character of intervenant, 
been a party to the litigation. It appeared from the evidence 
that the appellant company, in working some of their under- 
ground seams of coal, employed no workmen except Chinamen 
who were of full age, and that, in those parts of their workings 
where miners other than Chinamen w’ere employed, no China- 
men occupied a position of trust or responsibility, such as were 
alleged in the statement of claim. The consequence w*as that, 
in the subsequent conduct of the litigation, the Courts below, 
and their Lordships in this appeal, have only been invited to 
consider the conclusions of the action in so far as these bear 
upon the legality of employing Chinese labour in violation of 
the express enactments of s. 4 of the Revised Statute Ho. 13S 
of 1897. In other words, the controversy has been limited to 
the single question—whether the enactments of s. 4, in regard 
to which the appellant company has stated the plea of ultra 
vires, were within the competency of the British Columbian 
Legislature. 

In considering the issue to which the case has thus been 
narrowed, the evidence led by the parties appears to their 
Lordships to be of no relevancy. It is chiefly directed to the 
character, whether reasonable or unreasonable, of the legislation 
which has been impugned by the appellant company. But 
the question raised directly concerns the legislative authority 
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of the legislature of British Columbia, which depends upon 
the construction of ss. 91 and 92 of the British North America 
Act, 1867. These clauses distribute all subjects of legislation 
between the Parliament of the Dominion and the several 
legislatures of the provinces. In assigning legislative power 
to the one or the other of these parliaments, it is not made a 
statutory condition that the exercise of such power shall be, in 
the opinion of a court of law, discreet. • In so far as they 
possess legislative jurisdiction, the discretion committed to the 
parliaments, whether of the Dominion or of the provinces, is 
unfettered. It is the proper function of a court of law to 
determine what are the limits of the jurisdiction committed to 
them ; but, when that point has been settled, courts of law 
have no right whatever to inquire whether their jurisdiction 
has been exercised wisely or not. There are various considera- 
tions discussed in the judgments of the Courts below which, 
in the opinion of their Lordships, have as little relevancy to 
the question which they had to decide as the evidence upon 
which these considerations are founded. 

There can be no doubt that, if s. 92 of the Act of 1867 had 
stood alone and had not been qualified by the provisions of the 
clause which precedes it, the provincial legislature of British 
Columbia would have had ample jurisdiction to enact s. 4 of 
the Coal Mines Regulation Act. The subject-matter of that 
enactment would clearly have been included in s. 92, sub-s. 10, 
which extends to provincial undertakings such as the coal 
mines of the appellant company. It would also have been 
included in s. 92, sub-s. 13, which embraces “ Property and 
Civil Rights in the Province.” 

But s. 91, sub-s. 25, extends the exclusive legislative authority 
of the Parliament of Canada to. “ naturalization and aliens.” 
Sect. 91 concludes with a proviso to the effect that “ any 
matter coming within any of the classes of subjects enumerated 
in this section shall not be deemed to come within the class of 
matters of a local or private nature comprised in the enumera- 
tion of the classes of subjects by this Act assigned exclusively 
to the legislatures of the provinces.” 

Sec. 4 of the Provincial Act prohibits Chinamen who are 
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of full age from employment in underground coal workings. 
Every’ alien when naturalized in Canada becomes, ipso facto, 
a Canadian subject of the Queen ; and bis children are not 
aliens, requiring to be naturalized, but are natural-born 
Canadians. It can hardly have been intended to give the 
Dominion Parliament the exclusive right to legislate for the 
latter class of persons resident in Canada ; but s. 91, sub-s. 25, 
might possibly be construed as conferring that power in the 
case of naturalized aliens after naturalization. The subject 
of “ naturalization ” seems prima facie to include the power 
of enacting what shall be the consequences of naturalization, 
or, in other words, what shall be the rights and privileges 
pertaining to residents in Canada after they have been natural- 
ized. It does not appear to their Lordships to be necessary, 
in the present case, to consider the precise meaning which 
the term “ naturalization ” was intended to bear, as it occurs in 
s. 91, sub-s. 25. But it seems clear that the expression 
“ aliens ” occurring in that clause refers to, and at least in- 
cludes, all aliens who have not yet been naturalized ; and the 
words “ no Chinaman,” as they are used in s. 4 of the 
Provincial Act, were probably meant to denote, and they 
certainly include, every adult Chinaman who has not been 
naturalized. 

Drake J., before whom the case was tried, and on appeal 
the learned judges of the Full Court, were of opinion that the 
enactments of s. 4 of the Mines Regulation Act, so far as 
challenged, were within the legislative jurisdiction of the 
parliament of the province. They accordingly gave the 
plaintiff a declaration to the effect that the appellant company 
has no power to employ Chinamen, or to allow Chinamen to 
be, for the purpose of employment, in any mine of the company' 
in British Columbia below ground, and that the employment 
by the company of Chinamen in their coal mines below ground 
at Union was unlawful, as being contrary to s. 4 of the Coal 
Mines Regulation Act. They also, in terms of that declaration, 
granted an injunction restraining the appellant company, its 
contractors, servants, workmen, and agents, from employing 
Chinamen, or allowing Chinamen to be for the purpose of 
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employment, in the coal mines of the company at Union, 
contrary to the provisions of s. 4. 

The provisions of which the validity has been thus affirmed 
by the Courts below are capable of being viewed in two 
different aspects, according to one of which they appear to fall 
within the subjects assigned to the provincial parliament by 
s. 92 of the British North America Act, 1867, whilst, according 
to the other, they clearly belong to the class of subjects exclu- 
sively assigned to the legislature of the Dominion by s. 91, 
sub-s. 25. They may be regarded as merely establishing a 
regulation applicable to the working of underground coal 
mines ; and, if that were an exhaustive description of the 
substance of the enactments, it would be difficult to dispute 
that they were within the competency of the provincial legisla- 
ture, by virtue either of s. 92, sub-s. 10, or s. 92, sub-s. 13. 
But the leading feature of the enactments consists in this—- 
that they have, and can have, no application except to Chinamen 
who are aliens or naturalized subjects, and that they establish 
no rule or regulation except that these aliens or naturalized 
subjects shall not work, or be allowed to work, in underground 
coal mines within the Province of British Columbia. 

Their Lordships see no reason to doubt that, by virtue of s. 91, 
sub-s. 25, the legislature of the Dominion is invested with 
exclusive authority in all matters which directly concern the 
rights, privileges, and disabilities of the class of Chinamen who 
are resident in the provinces of Canada. They are also of 
opinion that the whole pith and substance of the enactments 
of s. 4 of the Coal Mines Begulation Act, in so far as objected 
to by the appellant company, consists in establishing a statu- 
tory prohibition which affects aliens or naturalized subjects, 
and therefore trench upon the exclusive authority of the 
Parliament of Canada. The learned judges who delivered 
opinions in the Full Court noticed the fact that the Dominion 
legislature had passed a '‘Naturalization Act, No. 113 of the 
Revised Statutes of Canada, 1886,” by which a partial control 
was exercised over the rights of aliens. Walkem J. appears 
to regard that fact as favourable to the right of the provincial 
parliament to legislate for the exclusion of aliens being 
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Chinamen from underground coal mines. The abstinence of 
the Dominion Parliament from legislating to the full limit of 
its powers, could not have the effect of transferring to any 
provincial legislature the legislative power which had been 
assigned to the Dominion by s. 91 of the Act of 1867. 

Their Lordships will therefore humbly advise Her Majesty to 
reverse the judgment appealed from ; to find and declare that 
the provisions of s. 4 of the British Columbia Coal Mines 
Eegulation Act, 1890, which are now embodied in chapter 138 
of the Revised Statutes of British Columbia, 1897, were, in so 
far as they relate to Chinamen, ultra vires of the provincial 
legislature, and therefore illegal; and to order-that the 
plaintiffs do pay to the defendant company the costs incurred 
by them in both Courts below as the same shall be taxed. 
The respondents, other than the intervenant, must pay to the 
appellant company their costs of this appeal. 

Solicitors for appellants : Longbourne, Stevens d Co. 
Solicitors for intervenant : Gard, Hall d Boot:. 
Solicitors for other respondent: Andrew Wood dPurves. 
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WALTER et al. v. ATTORNEY-GENERAL OF ALBERTA 

FLETCHER et al. y. ATTORNEY-GENERAL OF ALBERTA 

Supreme Court of Canada, Cartwright, C.J.C., Fauteux, Abbott, 
Martland, Judson, Ritchie, Hall, Spence and Pigeon, JJ. 

January 28, 1969. 

Constitutional law — Validity of legislation — Communal Property 
Act (Alta.) — Provincial jurisdiction over property and civil rlghta — 
Act controlling communal ownership of land by religious colonies — 
Whether intra vires the Province — B.N.A. Act, s. 92(13). 

The Communal Property Act, R.S.A. 1955, c. 52, is an Act relating 
to the ownership of land within the Province and is intra vires under 
s. 92(13) of the B.N.A. Act. The purpose of the legislation is to control 
the use of land as "communal property” by "colonies”, religious or 
otherwise. It limits the territorial area of communal land to be held by 
existing colonies and controls the acquisition cf land by new colonies 
but it does not forbid the existence of such colonies nor prohibit the 
holding of land by them. The fact that the legislation was prompted by 
the large scale holding of communal land by colonies of Hutterites and 
that Hutterian religious tenets lead to the economic view that land 
should be held communally does not make it legislation in relation to 
religion. Even if freedom of religion is beyond the power of the pro- 
vincial Legislature, it involves only freedom in connection with the 
profession and dissemination of religious faith and the exercise of 
religious worship. It does hot mean freedom from compliance with pro- 
vincial legislation in relation to property holding. 

[,Saumur v. City of Que. and A.-G. Que., [1953] 4 D.L.R. 641, 106 
C.C.C. 289, [1953] 2 S.C.R. 299, discd & distd; Henry Birks & Sons 
(Montreal) Ltd. et al. v. City of Montreal, [1955] 5 D.L.R. 321, 113 
C.C.C. 135, [1955] S.C.R. 279; Switzman v. Elbling, 7 D.L.R. (2d) 337, 
117 C.C.C. 129, [1957] S.C.R. 285, refd to] 

Constitutional law — Applicability of pre-Confederation statutes — 
Statute of Province of Canada relating to freedom of religion — 
Preserved by B.N.A. Act, s. 129 — Applicable only in Ontario and 
Quebec. 

[R. v. Gingrich (1959), 122 C.C.C. 279, 31 C.R. 306, 29 W.W.R. 471, 
overd] 

APPEALS from a judgment of the Alberta Supreme Court, 
Appellate Division, 60 D.L.R. (2d) 253, 58 W.W.R. 385, affirm- 

l—3 D.L.R. (3d) 
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ing a judgment of Milvain, J., 54 D.L.R. (2d) 750, 54 W.W.R. 
385, declaring the Communal Property Act (Alta.) intra vires. 

Max E. Moscovich, Q.C., William B. Gill, Q.C., and I. 
Michael Robison, for appellants. 

S. A. Friedman, Q.C., and W. Henkel, Q.C., for respondents. 
C. R. O. Munro, Q.C., and David Kilgour, for intervenant, 

Attorney-General of Canada. 

The judgment of the Court was delivered by 
MARTLAND, J. :—The question in issue in both these appeals 

is as to the constitutional validity of the Communal Property 
Act, R.S.A. 1955, c. 52, as amended, hereinafter referred to 
as “the Act”. In each of the two actions the real purpose was 
to obtain a declaration that this statute was ultra vires of the 
Legislature of the Province of Alberta and they were consoli- 
dated for trial. 

The facts are not in issue. The appellants, other than the 
Fletchers, are Hutterians. The Fletchers are owners of land 
in Alberta which their fellow plaintiffs sought to purchase. The 
plaintiffs in the other action also sought to purchase Alberta 
lands. It is conceded that the lands in each case sought to be 
acquired would be held in common as defined in sub-cl. (i) of 
cl. (b) [rep. & sub. I960, c. 16, s. 2] of s. 2 of the Act and that 
the operation of the Act prevents the acquisition of the lands. 
The appellants, other than the Fletchers, in each case formed 
part of a religious community which based its community life 
and its holding of property on religious principles. 

As of December 31, 1963, Hutterite colonies held approxi- 
mately 480,000 acres of land in Alberta and over 10,000 acres 
had been added in 1964. The approximate population of 
Hutterites in Alberta as of December 31, 1963, was 6,000. 

The Act is described as “An Act respecting Lands in the 
Province Held as Communal Property”. Communal property 
is defined in s. 2 of the Act, which states: 

2. In this Act, 
(a) “colony” 

(i) means a number of persons who hold land or any 
interest therein as communal property, whether as 
owners, lessees or otherwise, and whether in the name 
of trustees or as a corporation or otherwise, 

(ii) includes a number of persons who propose to acquire 
land to be held in such manner, and 

(iii) includes Hutterites or Hutterian Brethren and 
Doukhobors ; 
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(6) “communal property” means 
(i) land held by a colony in such a manner that no mem- 

ber of the colony has any individual or personal own- 
ership or right of ownership in the land, and each 
member shares in the distribution of profits or benefits 
according to his needs or in equal measure with his 
fellow members, and 

(ii) land held by a member of the colony by personal 
ownership or right of ownership or under a lease, if 
the land is used in conjunction with and as part of 
other land held in the manner described in sub- 
clause (i) ; 

(e) “Board” means the Communal Property Control Board 
established pursuant to this Act. [rep. & sub. 1960, c. 16, 
s. 2] 

The general scheme of the Act for controlling the holding 
of land as communal property is as follows: 

Unless otherwise authorized by the Lieutenant-Governor in 
Council in the public interest (s. 5(2)), no colony existing on 
May 1, 1947, may increase the holdings of its land beyond 
its holdings on March 1, 1944 (s. 4(1)), or, if on that date 
the holdings were less than 6,400 acres, they may be extended 
thereto (s. 4(5)). The significance of the dates May 1, 1947, 
and March 1, 1944, referred to in the statute is as follows : The 
first Alberta legislation in relation to acquisition of land by 
Hutterites to come into force was the Land Sales Prohibition 
Act, 1944 (Alta.), c. 15, which came into force on March 1, 
1944. In general that statute prohibited the selling of land 
to and the purchase of land by Hutterites. That Act, as 
amended, remained the law until it expired on May 1, 1947, 
and on that date the Communal Property Act, 1947 (Alta.), 
c. 16, came into force. So that between March 1, 1944, and 
May 1, 1947, no Hutterite could acquire any land in Alberta, 
but by virtue of the provisions of the Communal Property Act 
which came into force on the latter date the restrictions on 
the acquisition of land were lessened somewhat in relation to 
Hutterites and the new provisions were made applicable to all 
"colonies”, whether Hutterite or otherwise. 

The general scheme of the Act goes on to provide as follows : 
No "colony” which exists or existed outside the Province 

may acquire land without the consent of the Lieutenant- 
Governor in Council (s. 6). 

No land may be acquired for the purpose of establishing a 
new “colony” without the consent of the Lieutenant-Governor 
in Council (s. 7 [rep. & sub. 1960, c. 16, s. 5]). 

1382 
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By an amendment to the statute which came into force on 
May 1, 1951, the Lieutenant-Governor in Council was author- 
ized to divide the Province into zones and to designate the 
number of acres a “colony” established after that date may 
acquire in any zone or class of zones (s. 5(1)). By virtue of 
an amendment made in 1960, “colonies” established after 
May 1, 1947, were also limited to the number of acres desig- 
nated by the Lieutenant-Governor in Council for each zone 
(s. 9 [am. 1960, c. 16, s. 6]). 

The Lieutenant-Governor in Council is authorized to estab- 
lish a Communal Property Control Board (s. 3a (1) [enacted 
1960, c. 16, s. 3] ), w’hich is to hear applications by “colonies” 
for leave to acquire land. Where the application is for leave 
to acquire additional lands for a “colony” already holding 
lands, the Board may grant or refuse the application, subject 
to an appeal to a Judge of a District Court by “A person or 
colony not satisfied with the decision of the Board . . .” 
(s. 13(1) to (6) [am. 1960, c. 16, s. 9(a) ; 1962, c. 8, s. 4]). 

Where the granting of the application would result in the 
establishment of a new “colony”, the Board is to give public 
notice of the application, and hold such hearings and make 
such inquiries as it deems necessary to determine whether 
the granting of the application would be in the public interest, 
giving consideration to the location of the lands applied for, 
the location of existing “colonies”, the geographical location 
of the lands intended for communal use in relation to the 
lands not so used, and any other factors which the Board 
may deem relevant. 

Following its investigation the Board is to submit a report 
to the Minister of Municipal Affairs as to its recommenda- 
tions in the matter. After consideration of the report the 
Lieutenant-Governor in Council may consent or withhold 
consent as he deems proper in the public interest, irrespective 
of the Board’s recommendation (s. 14 [enacted 1960, c. 16, 
s. 10]). 

Dispositions of land to “colonies” which would result in 
contravention of the provisions of the statute are prohibited 
(s. 11). 

The submission of the appellants is that the Act is legisla- 
tion in respect of religion and, in consequence, is beyond the 
legislative powers of a provincial Legislature. The respondent 
contends that the Act is legislation in respect of property in 
Alberta, controlling the way in which land is to be held, by 
regulating the acquisition and disposition of land to be ac- 
quired by colonies to be held as communal land. 

I 
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The learned trial Judge, Milvain, J. (as he then was) [54 
D.L.R. (2d) 750, 54 W.W.R. 385], held that, in pith and 
substance, the Act relates to land tenure in the Province and 
is, therefore, intra vires of the Legislature of the Province 
of Alberta under s. 92(13) of the B.N.A. Act. 

This judgment was sustained on appeal [60 D.L.R. (2d) 
253, 58 W.W.R. 385]. Johnson, J.A., with whom Kane, J.A., 
concurred, while holding that the Act was aimed at con- 
trolling the expansion of Hutterite colonies in Alberta, and 
that living in colonies and holding land communally were 
tenets of the Hutterite faith, decided that, even though the 
Act, therefore, related to religion, it was valid because the 
Province, under s. 92(13), had legislative jurisdiction in 
relation to religion. 

McDermid, J.A., with whom the Chief Justice concurred, 
decided that the Act related to land tenure, and that the fact 
that it might restrict the religious practices of the Hutterites 
did not render it invalid, even if provincial Legislatures can- 
not legislate in relation to religion.. 

Porter, J.A., said that he agreed with Johnson, J.A., and 
McDermid, J.A., that the legislation was valid, but expressed 
doubts as to the adequacy of the material submitted. 

In my opinion, the Act was enacted in relation to the owner- 
ship of land in Alberta and the Legislature had jurisdiction, 
under s. 92(13) of the B.N.A. Act, because it deals with prop- 
erty in the Province. The scheme of the legislation indicates 
that the Legislature considered the use of large areas of land 
in Alberta for the purposes of communal living was something 
which, in the public interest, required to be regulated and 
controlled. The Act restricts, but does not prohibit, the use 
of land for such purposes. 

It would seem to me to be clear that a provincial Legisla- 
ture can enact laws governing the ownership of land within 
the Province and that legislation enacted in relation to that 
subject must fall within s. 92(13), and must be valid unless 
it can be said to be in relation to a class of subject specifically 
enumerated in s. 91 of the B.N.A. Act or otherwise within 
exclusive federal jurisdiction. 

There is no suggestion in the present case that the Act 
relates to any class of subject specifically enumerated in 
a. 91. 

It was on the basis that the legislation in question in the 
cases of Henry Birks & Sons (Montreal) Ltd. et al. v. City 
of Montreal, [1955] 5 D.L.R. 321, 113 C.C.C. 135, [1955] 
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S.C.R. 279, and Switzman v. Elbling, 7 D.L.R. (2d) 337, 117 
C.C.C. 129, [1957] S.C.R. 285, related to the subject of 
criminal law, assigned specifically to the Parliament of Canada 
by s. 91(27) of the B.N.A. Act, that the statutes were held to 
be ultra vires of the Legislature of the Province of Quebec. 

The Birks case involved the validity of a statute which 
empowered municipal councils of cities and towns to pass 
by-laws to compel the closing of stores on New Year’s Day, 
the festival of Epiphany, Ascension Day, All Saints’ Day, 
Conception Day and Christmas Day. The legislation was 
supported in argument on the basis that it related to the 
control of merchandising and the well-being of employees. 
It was held to be ultra vires of the Legislature of Quebec 
because it authorized the compulsion of Feast Day observ- 
ance, and such legislation in England, as in the case of 
Sunday observance legislation, had been assigned to the 
domain of criminal law. Legislation in this field was held to 
relate to the subject of criminal law, assigned specifically to 
the Parliament of Canada by s. 91(27). 

Rand, J., went on to add that the legislation was in relation 
to religion, and beyond provincial competence, and he referred 
to Saumur v. City of Que. and A.-G. Que., [1953] 4 D.L.R. 
641, 106 C.C.C. 289, [1953] 2 S.C.R. 299. Kellock and 
Locke, JJ., said that, even if it were not properly “criminal 
law”, it was beyond, the competence of the Legislature as 
being legislation with respect to freedom of religion, a matter 
dealt with in the statute of the Province of Canada of 1851, 
c. 175, the relevant portion of which is quoted later in these 
reasons. 

Switzman v. Elbling involved the validity of the Act Re- 
specting Communistic Propaganda, R.S.Q. 1941, c. 52, which, 
inter alia, made it illegal for any person who possessed or 
occupied a house in the Province to use it or to allow any 
person to make use of it to propagate communism or bolshev- 
ism by any means whatsoever. It was attempted to support 
the legislation on the ground that it dealt with property in 
the Province. 

The majority of the Court was of the opinion that the 
legislation was in respect of criminal law which, under 
s. 91(27), was within the exclusive competence of the Parlia- 
ment of Canada. 

It was submitted by the appellants that the Act is aimed 
at preventing the spread of Hutterite colonies in Alberta, that, 
because the maintenance of such colonies is a cardinal tenet 
of the Hutterite religion, the Act seeks to deal with religion, 
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and that the subject of religion is within the exclusive juris- 
diction of the Parliament of Canada. Their position is stated 
in the reasons of Johnson, J.A., in the Court below, as follows 
[60 D.L.R. (2d) at p. 264] : 

This Act then in its pith and substance is legislation restricting 
the acquisition by Hutterites of more land in the Province. If a 
by-law which prevents the distribution of religious tracts (the 
Saumur case) was an interference with religion, I find it difficult 
to say that legislation which is aimed at the restriction of new 
and existing colonies and the holding of land in common as practised 
by these colonies, when living in such colonies and holding lands in 
that manner are the principal tenets of Hutterian faith, does not 
also deal with religion. 

With respect, I do not share this view. I do not think that 
the Saumur case is analogous to the present one. The law, 
the validity of which was in issue there, was a by-law which 
forbade the distribution in the streets of the City of Quebec 
of any book, pamphlet, circular or tract unless the written 
permission of the Chief of Police to do so had been obtained. 
The granting of permission depended upon the content of the 
document proposed to be distributed. The by-law restricted, 
at the will of the Chief of Police, the dissemination, on the 
streets, of tracts dealing with religious, political or other 
views. 

Of the nine Judges who heard the appeal, four (Rand, 
Kellock, Estey and Locke, JJ.) held that the by-law was 
invalid, because it was legislation in relation to religion and 
free speech and not in relation to the administration of the 
streets, and was, therefore, not within s. 92(13). Two Judges 
(Rinfret, C.J.C., and Taschereau, J. (as he then was)) held 
that in pith and substance the by-law was to control and 
regulate the usage of streets. They also held that freedom 
of worship is a civil right within the Provinces. Two Judges 
(Cartwright, J. (as he then was), and Fauteux, J.) held that 
it was within provincial competence to authorize the enact- 
ment of this by-law, and that provincial legislation in relation 
to matters assigned to the Provinces is not rendered invalid 
because, to a limited extent, it interferes with freedom of 
the press or freedom of religion. Xerwin, J. (as he then was), 
while holding that freedom of religion was a civil right within 
the Province, held that to the extent that the by-law inter- 
fered with the profession of religion it was not applicable 
because of its conflict, to that extent, with the provisions of a 
pre-Confederation statute of 1851 of the old Province of 
Canada, c. 175, which provided [p. 669 D.L.R., p. 320 C.C.C., 
p. 328 S.C.R.] : 
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“That the free exercise and enjoyment of Religious Profession and 
Worship, without discrimination or preference, so as the same be 
not made an excuse for acts of licentiousness, or a justification of 
practices inconsistent with the peace and safety of the Province, is 
by the constitution and laws of this Province allowed to all Her 
Majesty’s subjects within the same.” 

This provision continued to operate in the Province of 
Quebec by virtue of s. 129 of the B.N.A. Act, which provides : 

129. Except as otherwise provided by this Act, all Laws in force 
in Canada, Nova Scotia, or New Brunswick at the Union, and all 
Courts of Civil and Criminal Jurisdiction, and all legal Commis- 
sions, Powers, and Authorities, and all Officers, Judicial, Adminis- 
trative, and Ministerial, existing therein at the Union, shall continue 
in Ontario, Quebec, Nova Scotia, and New Brunswick respectively, 
as if the Union had not been made; subject nevertheless (except 
with respect to such as are enacted by or exist under Acts of the 
Parliament of Great Britain or of the Parliament of the United 
Kingdom of Great Britain and Ireland,) to be repealed, abolished, 
or altered by the Parliament of Canada, or by the Legislature of 
the respective Province, according to the Authority of the Parlia- 
ment or of that Legislature under this Act. 

The four Judges who were of the opinion that the by-law 
was invalid reached that conclusion because they felt that it 
was not enacted in relation to the administration of streets 
but rather to provide a means of censorship of published 
material distributed on the streets. It restricted, inter alia, the 
dissemination of religious views. 

The purpose of the legislation in question here is to control 
the use of Alberta lands as communal property. While it is 
apparent that the legislation was prompted by the fact that 
Hutterites had acquired and were acquiring large areas of land 
in Alberta, held as communal property, it does not forbid the 
existence of Hutterite colonies. What it does is to limit the 
territorial area of communal land to be held by existing col- 
onies and to control the acquisition of land to be acquired by 
new colonies which would be held as communal property. The 
Act is not directed at Hutterite religious belief or worship, or 
at the profession of such belief. It is directed at the practice 
of holding large areas of Alberta land as communal property, 
whether such practice stems from religious belief or not. The 
fact that Hutterites engage in that practice was the circum- 
stance which gave rise to the necessity for the Legislature’s 
dealing generally with the holding of land as communal prop- 
erty, but that does not mean that legislation controlling the 
holding of land in that way is not in relation to property in 
the Province of Alberta. 
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It is a function of a provincial Legislature to enact those 
laws which govern the holding of land within the boundaries 
of that Province. It determines the manner in which land is 
held. It regulates the acquisition and disposition of such land, 
and, if it is considered desirable in the interests of the resi- 
dents in that Province, it controls the extent of the land hold- 
ings of a person or group of persons. The fact that a religious 
group upholds tenets which lead to economic views in relation 
to land holding does not mean that a provincial Legislature, 
enacting land legislation which may run counter to such views, 
can be said, in consequence, to be legislating in respect of 
religion and not in respect to property. 

Religion, as the subject-matter of legislation, wherever the 
jurisdiction may lie, must mean religion in the sense that it 
is generally understood in Canada. It involves matters of 
faith and worship, and freedom of religion involves freedom 
in connection with the profession and dissemination of reli- 
gious faith and the exercise of religious worship. But it does 
not mean freedom from compliance with provincial laws 
relative to the matter of property holding. There has been no 
suggestion that mortmain legislation by a provincial Legis- 
lature is incompetent as interfering with freedom of religion. 

In Carnation Co. Ltd. v. Quebec Agricultural Marketing 
Board, 67 D.L.R. (2d) 1 at p. 14, [1968] S.C.R. 238 at p. 252, 
reference was made to the distinction between legislation 
“affecting" the appellant’s interprovincial trade and legis- 
lation “in relation to” the regulation of trade and commerce. 
In my opinion, the legislation in question here undoubtedly 
affects the future expansion and creation of Hutterite colonies 
in Alberta, but that does not mean it was enacted in relation 
to the matter of religion. The Act is in relation to the right to 
acquire land in Alberta, if it is to be used as communal 
property, and, in consequence, it is within provincial jurisdic- 
tion under s. 92(13). 

Having reached this conclusion, it is unnecessary for me to 
express any opinion in respect of the submission of the respon- 
dent that legislation in relation to religious freedom falls 
within the exclusive jurisdiction of provincial Legislatures, a 
view which was supported by three of the Judges in the 
Saumur case. 

The appellants also contended that the Act was in conflict 
with the statute of the Province of Canada of 1852, to which 
reference has already been made, it being contended that this 
statute was in force in Alberta by virtue of s. 129 of the 

1388 
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B.N.A. Act and ss. 3 and 16 of the Alberta Act, 1905 (Can.), 
c. 3. The Appellate Division of the Supreme Court of Alberta 
had held that this Act was in force in Alberta, in R. v. Ging- 
rich (1959), 122 C.C.C. 279 at p. 282, 31 C.R. 306, 29 W.W.R. 
471. I agree with the view expressed by Johnson, J.A., and 
by McDermid, J.A., that the effect of s. 129 of the B.N.A. Act, 
which continued laws in force in Canada, Nova Scotia and 
New Brunswick in Ontario, Quebec, Nova Scotia and New 
Brunswick respectively, was only to continue that Act in effect 
in the Provinces of Ontario and Quebec, and not to make it a 
part of the law of any other Province. 

In any event, it may be noted that that statute protected 
the free exercise and enjoyment of “Religious Profession and 
Worship”. The Act does not interfere with the profession of 
the Hutterite faith or with religious worship in that faith. It 
controls the land holdings of colonies of people of that faith. 

I would dismiss the appeals with costs. No costs should be 
paid by or to the intervenant. 

Appeals dismissed. 

CANADIAN SUPERIOR OIL LTD. et al. r. PADDON-HUGHES 
DEVELOPMENT CO. LTD. et al. 

Alberta Supreme Court, Appellate Division, Cairns, Johnson and 
Allen, JJA. January S3, 1969. 

Oil and gas — Exploration and development lease — Term of year» 
certain extendable if production established — “Production” to include 
shut-in royalty — Shut-in royalty not paid until seven days after 
“completion of drilling” begun in last week of term — Whether royalty 
payment preserved and extended term. 

Estoppel — Silence, words and conduct — Whether silence by one in 
ignorance of legal rights is acquiescence in erroneous conduct of another 
sufficient to change contractual relationships between them — Whether 
words and conduct not relied upon by other may be basis of estoppel. 

Having previously done no work under its 10-year oil and natural gas 
lease of a certain section of defendant’s lands, plaintiff commenced 
drilling in the last week of the term and continued for about two months 
to drill, set production casing and otherwise prepare the well for 
production. However, as there was no available market for the gas 
from the well, the permission of the Oil and Gas Conservation Board 
was obtained to suspend production of the well; the site was cleaned, 
the rig dismissed and the Christmas tree chained and locked. Plaintiff’s 
cheque was then sent to defendant for the amount of the first (of eight 
succeeding annual) shut-in royalty payments. Upon defendant's later 
executing a new lease in favour of third parties, proceedings were 
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dence being necessary, it had been taken in the manner 
suggested, or otherwise, and a finding based on it without 
disclosure of it to the company and an opportunity to 
answer it, I would regard such a proceeding as contrary to 
elementary principles of justice, and as affording, under the 
statute, a ground for setting the award as to this item aside 
and referring it back for reconsideration. It does not, how- 
ever, appear chat any evidence was taken, and as stated, I 
have concluded that there was power to make the change 
without evidence. 

I therefore concur with my brother Lamont in the dis- 
posal of this appeal. 

Appeals dismissed with costs. 

Solicitors for Northwestern Utilities, Limited: Milner, 
Carr, Dafoe & Poirier. 

Solicitor for the City of Edmonton : John C. F. Bown. 

IN THE MATTER OF A REFERENCE AS TO THE 
RELATIVE RIGHTS OF THE DOMINION AND 
PROVINCES IN RELATION TO THE PROPRIE- 
TARY INTEREST IN AND LEGISLATIVE CON- 
TROL OVER WATERS WITH RESPECT TO NAVI- 
GATION AND WATER-POWERS CREATED OR 
MADE AVAILABLE BY OR IN CONNECTION 
WITH WORKS FOR THE IMPROVEMENT OF 
NAVIGATION. 

Constitutional lata—Water-powers—Navigable river—Public right of navi- 
gation—Right of the Dominion as to the use of the bed of a river and 
as to expropriation of provincial property—Relative rights of the 
Dominion and provinces over water-power created by works done by 
the Dominion—Boundary waters—Interprovincial and provincial 
rivers—BN A. Act, ss. 91, 92, 102 to 126. 

The questions referred to this court by the Governor General in Coun- 
cil were answered as follows: (1) 

•PRESENT:—Anglin CJ.C. and Duff, Mignault, Newcombe, Rinfret, 
Lamont and Smith JJ. 

(1) Reporte/s Note.—In view of the difficulties which the court found 
in dealing with the questions before it and of the impossibility of giving 
precise and categorical answers, it was thought best in order to avoid mis- 
leading as to what was decided, to put as a head-note the text of the formal 
judgment. 
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Question 1 (a). Where the bed of a navigable river is vested in the Crown 
in the right of the province, is the title subordinate to the public right —”—' 
of navigation? REFERENCE 

re WATERS 
Question 1 (b). If not, has the Dominion-the legislative power to declare AND WATEB- 

that such title is subordinate to such right? POWERS. 

Answer: The questions as framed postulate the existence of a public right 
of navigation in the rivers, to which they refer, as well as their navi- 
gability. 

The title to the bed of the river is subject to that public right, except in 
so far a3, at the date of the Union, the Crown possessed by law or has 
since acquired, under Dominion legislation, a superior right to use or 
to grant the use of the waters of the river for other purposes, such for 
example, as mining, irrigation or industry. 

Question 2. Where the bed of a navigable river is vested in the Crown 
in the right of the province, has the Dominion power, for navigation 
purposes, to use or occupy part of such bed or to divert, diminish or 
change the flow over such bed (o) without the consent of the prov- 
ince; (b) without compensation? 

Question 3. Has the Parliament of Canada the power, by appropriate 
legislative enactment, to authorize the Dominion Government to ex- 
propriate the lands of the Grown in the right of the province for the 
purposes of navigation with provision or without provision for com- 
pensation? 

Answer: These questions cannot be answered categorically either in the 
affirmative or in the negative. 

The conditions controlling the exercise of Dominion legislative powers for 
purposes embraced within the comprehensive phrase, “ navigation 
purposes,” depend in part upon the nature of the “ purpose,” in part 
upon the nature of the means proposed for accomplishing it, and in 
part upon the character of the particular power called into play. Ref- 
erence is respectfully made to the observations in the accompanying 
reasons, as indicating the governing principles with as much definite- 
ness as is safe or practicable. 

Question 4. By section 108 of the British North America Act, 1867, and 
the first item of the Third Schedule thereto, the following public 
works and property of each province, amongst others, shall be the 
property of Canada, namely “ Canals with lands and water-power con- 
nected therewith.” 

Has the province any proprietary interest in or beneficial ownership of or 
legislative control over the water-power which, though connected 
with the said canals, is created or made available by reason of exten- 
sions, enlargements or replacements of said canals made by the Domin- 
ion since Confederation and which is not required from time to time 
for the purpose of navigation? 

Question 5. Where the bed of a navigable river is vested in the Crown 
in the right of the province, has the province any proprietary interest 
in or beneficial ownership of or legislative control over the water- 
power created or made available by works for the improvement of 
navigation constructed thereupon in whole or in part by or under the 
authority of the Dominion since Confederation which is not required 
from time to time for the purposes of navigation? 

r: 

m i,. 
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Answer: Whatever subjects are comprehended under the phrase “Water- 
Power ” in the 1st item of the third schedule, by section 106 passed to 
the Dominion, there was left to the provinces neither proprietary in- 
terest in, nor beneficial ownership of such subjects; and under section 
91 (1) legislative control over them is exclusively committed to the 
Dominion. 

As to water-powers (and these of course, are not comprised within that 
item) “ created or made available by reason of extensions, enlarge- 
ments or replacements made by the Dominion since Confederation ” 
or “ by works for the improvement of navigation constructed * * * in 
whole or in part since Confederation,” it is impossible to ascertain the 
respective powers or rights of the Dominion and the provinces in rela- 
tion thereto, in the absence of a more precise statement as to the 
character of the works, as to the legislative authority under which 
the works were executed, and as to the circumstances pertinent to the 
question whether or not the conditions of such authority were duly 
observed. 

Question 6 (a). Has the Dominion exclusive proprietary interest in or 
beneficial ownership of or legislative control over water-powers created 
or made available by works authorized by Parliament to be erected 
in any boundary waters for the purpose of carrying out a treaty be- 
tween His Majesty and a foreign country providing for the erection 
of joint works for (1) the improvement of navigation in such waters, 
or (2) for the development of power, or (3) for both? 

The expression “ boundary waters " in this question means the waters 
defined by the preliminary article of the Treaty dated 11th January, 
1909, between His Britannic Majesty and the United States of 
America. 

Question 6 (fa). If the Dominion has not the exclusive proprietary in- 
terest in or beneficial ownership of or legislative control over such 
water-powers, has the province the exclusive proprietary interest in 
or beneficial ownership of or legislative control over such water- 
powers? 

Answer: The nature and extent of the respective powers, rights and inter- 
ests of the Dominion and the provinces in, and in respect of such water- 
powers, would depend upon a variety of facts, including, inter alia, the 
terms of the Treaty, and the respective rights of the Dominion and 
the provinces in, and in relation to, the waters affected. In the absence 
of information as to such facts, it is impracticable to give an intelli- 
gible answer to the questions propounded. 

Question 7. Has the Parliament of Canada legislative power to authorize 
the construction and operation by the Dominion Government of works 
wholly for power purposes and the acquisition by purchase or expro- 
priation of the lands and property required for the purposes of such 
works including lands of the Crown in the right of a province (a) in 
inter-provincial rivers; and (fa) in provincial rivers? 

“ Interprovincial rivers ” in this question means rivers flowing along or 
across the boundaries between provinces. 

Answer: As to both “provincial rivers" and “ interprovincial rivers,” Par- 
liament has jurisdiction in respect of such works, if they fall within the 
ambit of sec. 92 (10a). With reference to the expropriation of provincial 
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Crown lands “ for the purposes of such works,” the answer to the 
question would, to some estent, depend upon the particular purpose 
for which such lands were required. In answering this question, sec. 

1829 

REFERENCE 

re WATERS 
92 (10c) is not taken into account. Reference is respectfully made to AND WATER 

what has been said upon that subject in the accompanying reasons. 

Question S. May a province notwithstanding the construction by the 
Dominion for the purposes of navigation of works in a river the bed 
of which is within such province, control, regulate and use the waters 
in such liver so long as such control, regulation and use does not in- 
terfere with navigation? In the case of a river flowing between two 
provinces may such provinces jointly control, regulate and use the 
water in the same manner? 

Question 9. Has a province the right to control or use the waters in pro- 
vincial rivers and to develop or authorize the development of water- 
powers within the province provided that in so doing navigation is 
not prejudiced and that the province complies with Dominion require- 
ments as to navigation? 

Answer: These two questions mutually overlap, and it is convenient to deal 
with them together. If there is no valid conflicting legislation by the 
Dominion under an overriding power—the power for example be- 
stowed upon the Dominion by sec. 92 (10a)—the several provinces 
have the rights which are the subject of interrogatory number 9. 

As to the first branch of the eighth question. The authority of the prov- 
inces to “ control, regulate and use ” such waters, in the circumstances 
mentioned, is subject to the condition that, in the exercise thereof, 
the prorinces do not interfere in matters the control of which is re- 
served exclusively for the Dominion, and that all valid enactments of 
the Dominion, in relation to the navigation works, or in relation to 
navigable waters, be duly observed. 

This condition is not necessarily identical with the condition expressed in 
the question by the words “ so long as such control, regulation and 
use does not interfere with navigation.” The question therefore, in 
the form in which it is put, cannot be answered in the affirmative; 
and, as the exercise of legislative jurisdiction, in the comprehensive 
terms of the question, might encroach upon the exclusive jurisdiction 
of the Dominion, the proper answer seems to be in the negative. 

As to the second branch, considering the variety of meanings which might 
attach to the phrase “ jointly control, regulate and use,” no precise or 
useful answer is possible. 

The answers to these questions, conformably to the views adverted to 
above, also proceed upon the assumption that the questions have no 
reference to any jurisdiction which might be acquired by the pro- 
cedure laid down in sec. 92 (10c). 

Question 10. (a) If question 4 is answered in the affirmative, what is the 
nature or extent of such interest or ownership or control? 

(b) If question 5 is answered in the affirmative, what is the nature or 
extent of such interest or ownership or control? 

(c) If the answers to both questions 6 (a) and 6 (b) are in the negative, 
what are the respective rights and interests of the Dominion and the 
provinces in relation to such water-powers? 

Answer: In view of what has already been stated in response to the 4th, 
5th and 6th interrogatories, no answer to this question is called for. 

Powzss. 
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REFERENCE by His Excellency the Governor Gen- 
eral in Council to the Supreme Court of Canada, 
under and pursuant to the Supreme Court Act, of certain 
questions for hearing and consideration as to the relative 
rights of the Dominion and Provinces in relation to the 
proprietary interest in and legislative control over waters 
with respect to navigation and water-powers created or 
made available by or in connection with works for the im- 
provement of navigation. 

The first Order in Council providing for the reference, 
dated 14th April, 1928 (P.C. 592), was as follows:— 

“ The Committee of the Privy Council have had before 
them a report, dated 13th April, 1928, from the Minister 
of Justice, submitting that at the conference of represen- 
tatives of the Dominion and Provincial Governments held 
at Ottawa in the month of November, 1927, the Premiers 
of certain of the Provinces questioned the right of the 
Dominion to water-powers created or made available by 
the erection of Dominion works for the improvement of 
navigation and asserted a right on the part of the Prov- 
inces to such water-powers within the limits of the Prov- 
ince. 

“ The Minister observes that in the discussion which 
followed with regard to this claim and also with regard to 
the whole question of the division of legislative control 
over and proprietary interest in water-powers it was found 
impossible to reach any general agreement as between the 
Dominion and the Provinces, and in +he result a request 
was made by the Premiers of Ontario and Quebec that the 
Dominion undertake to submit a case to the Supreme 
Court of Canada for hearing and consideration. 

“ In pursuance of this request, Your Excellency was 
pleased, by Order in Council of the 18th January, 1928, 
(P.C. 115), passed on the recommendation of the Minister 
of Justice, to refer certain questions to the Supreme Court 
of Canada for hearing and consideration pursuant to sec- 
tion 60 of the Supreme Court Act. 

“ The Minister states that the statistics show that the 

inland water-borne commerce of the Dominion has at- 
tained to great dimensions and with the growth and settle- 
ment of the country will involve large future expenditures 
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for improvements of the extensive waterways comprising 
the inland navigation of the Dominion. 

“ The Minister submits that owing to the great impor- 
tance of the questions in controversy, it was considered ad- 
visable to consult with representatives of the Provinces 
with respect to the questions to be submitted, and such 
conference having been held it was deemed advisable to 
revise the said questions and to submit additional ques- 
tions, viz., Nos. 8 and 9 hereinafter set out, at the request 
of representatives of the Province of Ontario. 

“ The Minister accordingly recommends that Order in 
Council of the 18th January, 1928 (P.C. 115) be rescinded, 
and that, pursuant to the powers in that behalf conferred 
by section 60 of the Supreme Court Act, Your Excellency 
may be pleased to refer to the Supreme Court of Canada 
for hearing and consideration the following questions:— 

1. (a) Where the bed of a navigable river is vested in the 
Crown in the right of the Province, is the title 
subordinate to the public right of navigation? 

(6) If not, has the Dominion the legislative power to 
declare that such title is subordinate to such right? 

2. Where the bed of a navigable river is vested in the 
Crown in the right of the Province, has the Domin- 
ion power, for navigation purposes, to use or occupy 
part of such bed or to divert, diminish, change the 
flow over such bed (a) without the consent of the 
Province; (b) without compensation? 

3. Has the Parliament of Canada the power, by appropri- 
ate legislative enactment to authorize the Dominion 
Government to expropriate the lands of the Crown 
in the right of the Province for the purposes of 
navigation with provision or without provision for 
compensation? 

4. By section 108 of the British North America Act, 1867, 
and the first item of the Third Schedule thereto, the 
following public works and property of each prov- 
ince, amongst others, shall be the property of Can- 
ada, namely, “ Canals with lands and water-power 
conected therewith.” 

Has the Province any proprietary’ interest in or 
beneficial ownership of or legislative control over 

REFERENCE 

TC WATERS 
AND WATES- 

PoWERS. 
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the water-power which, though connected with the 
said canals, is created or made available by reason 
of extensions, enlargements or replacements of said 
canals made by the Dominion since Confederation 
and which is not required from time to time for the 
purposes of navigation? If so, what is the nature 
or extent of such interest or ownership or control? 

5. Where the bed of a navigable river is vested in the 
Crown in the right of the province, has the province 
any proprietary interest in or beneficial ownership 
of or legislative control over the water-power cre- 
ated or made available by works of the improve- 
ment of navigation constructed thereupon in whole 
or in part by or under the authority of the Domin- 
ion since Confederation which is not required from 
time to time for the purposes of navigation? If so, 
what is the nature or extent of such interest, own- 
ership or control? 

6. (a) Has the Dominion the exclusive proprietary inter- 
est in or beneficial ownership of or legislative con- 
trol over water-powers created or made available 
by works authorized by Parliament to be erected 
in any boundary waters for the purpose of carrying 
out a treaty between His Majesty and a foreign 
country providing for the erection of joint works 
for (i) the improvement of navigation in such 
waters, or (ii) for the development of power, or 
(iii) for both 

The expression “ boundary waters ” in this ques- 
tion means the waters defined by the preliminary 
article of the Treaty dated 11th January, 1909, be- 
tween His Britannic Majesty and the United States 
of America. 

(b) If the Dominion has not the exclusive proprietary 
interest in or beneficial ownership of or legislative 
control over such water-powers, has the Province 
the exclusive proprietary interest in or beneficial 
ownership of or legislative control over such water- 
powers? 

(c) If neither the Dominion nor the Province has the 
exclusive proprietary interest in or beneficial own- 
ership of or legislative control over such water- 

1929 
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AND WATSS- 

P0WEB3. 
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powers, what are their respective rights and interests 1929 

in relation to such water-powers? REFEBESC* 

7. Has the Parliament of Canada legislative power to au- ANDWATEB- 

thorize the construction and operation by the PowKBS- 
Dominion Government of works wholly for power 
purposes and the acquisition by purchase or expro- 
priation of the lands and property required for the 
purposes of such works including lands of the Crown 
in the right of a province (a) in interprovincial 
rivers; and (b) in provincial rivers? 

“ Interprovincial rivers ” in this question means 
rivers flowing along or across the boundaries between 
provinces. 

8. May a province notwithstanding the construction by the 
Dominion for the purposes of navigation of works in 
a river the bed of which is within such province, 
control, regulate and use the waters in such river so 
long as such control, regulation and use does not in- 
terfere with navigation ? In the case of a river flow- 
ing between two provinces may such provinces jointly 
control, regulate and use the. water in the same 
manner? 

9. Has a Province the right to control or use the waters in 
provincial rivers and to develop or authorize the de- 
velopment of water-powers within the province pro- 
vided that in so doing navigation is not prejudiced 
and that the province complies with Dominion 
requirements as to navigation? 

“ The Committee concur in the foregoing and advise that 
Your Excellency may be pleased to refer the said questions 
to the Supreme Court of Canada for hearing and consider- 
ation, accordingly.” 

A second Order in Council, rearranging questions, dated 
31st May, 1928 (P.C. 921), was as follows:— 

“ The Committee of the Privy Council have had before 
them a report, dated 29th May, 1928, from the Minister of 
Justice, stating that by Order in Council dated 14th April, 
1928 (P.C. 592), certain questions touching the rights of the 
Dominion and the Provinces, respectively, in relation to the 
proprietary interest in, and legislative control over, waters 
with respect to navigation and water-powers created or 
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1929 made available by or in connection with works for the im- 

REFEBENCE provement of navigation, were referred to the Supreme 
re WATEBS Court of Canada for hearing and consideration pursuant to 

POWEBS. section 60 of the Supreme Court Act; 

“ The Minister observes that the said Court have sug- 
gested to counsel for the Attorney-General of Canada that 
it would be more convenient in considering and answering 
the questions if the concluding sentence of questions Nos. 4 
and 5 and paragraph (c) of question No. 6 were transposed 
from their present position and consolidated in a new ques- 
tion, to be added as question No. 10. 

“ The Committee, on the recommendation of the Minis- 
ter of Justice, advise that the questions set forth in Order 
in Council of the 14th April, 1928 (P.C. 592), be rearranged 
in accordance with the suggestion of the Supreme Court of 
Canada, and that the said questions, so rearranged, be as 
follows:— 
1. (No change.) 

2. (No change.) 

3. (No change.) 

4. By section 10S of the British North America Act, 1867, 
and the first item of the Third Schedule thereto, the 
following public works and property of each prov- 
ince amongst others, shall be the property of Can- 
ada, namely, “ Canals with lands and water-power 
connected therewith." 

Has the Province any proprietary interest in or 
beneficial ownership of or legislative control over the 
water-power which, though connected with the said 
canals, is created or made available by reason of ex- 
tensions, enlargements or replacements of said canals 
made by the Dominion since Confederation and 
which is not required from time to time for the pur- 
poses of navigation? 

5. Where the bed of a navigable river is vested in the Crown 
in the right of the province, has the province any 
proprietary interest in or beneficial ownership of or 
legislative control over the water-power created or 
made available by works for the improvement of 
navigation constructed thereupon in whole or in part 
by or under the authority of the Dominion since 
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Confederation which is not required from time to 1929 

time for the purposes of navigation? REFERENCE 

6. (a) Has the Dominion the exclusive proprietary interest ™-x> WATEB- 

in or beneficial ownership of or legislative control PoWEBS- 
over water-powers created or made available by 
works authorized by Parliament to be erected in 
any boundary waters for the purpose of carrying 
out a treaty between His Majesty and a foreign 
country providing for the erection of joint works 
for (i) the improvement of navigation in such 
waters, or (ii) for the development of power, or 
(iii) for both? 

The expression “ boundary1 waters ” in this ques- 
tion means the waters defined by the preliminary 
article of the Treaty dated 11th January7, 1909, be- 
tween His Britannic Majesty and the United States 
of America. 

6. (b) If the Dominion has not the exclusive proprietary 
interest in or beneficial ownership of or legislative 
control over such water-powers, has the Province 
the exclusive proprietary interest in or beneficial 
ownership of or legislative control over such water- 
powers? 

7. (No change.) 

8. (No change.) 

9. (No change.) 

10. (o) If question 4 is answered in the affirmative, what 
is the nature or extent of such interest or owner- 
ship or control? 

(b) If question 5 is answered in the affirmative, what is 
the nature or extent of such interest or ownership 
or control? 

(c) If the answers to both questions 6 (a) and 6 (b) 
are in the negative, what are the respective rights 
and interests of the Dominion and the Provinces in 
relation to such water-powers? 

Pursuant to an order of the Court, notification of the 
hearing of the reference was sent to the Attorneys General 
of all the provinces and was published in the Canada 
Gazette. The Attorneys General of the Provinces of 
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Ontario, Quebec, British Columbia, Manitoba and Sas- 
katchewan were represented by counsel at the hearing. 

N. W. Rowell K.C., C. Laurendeau K.C., H. J. Syming- 
ton K.C., C. P. Plaxton K.C., and V. C. Macdonald for the 
Attorney General of Canada. 

W. N. Tilley K.C., S. Johnston, K.C., and C. F. H. Car- 
son for the province of Ontario. 

E. Lafleur K.C., C. Lanctôt K.C., and A. Geoffrion K.C. 
for the province of Quebec. 

E. B. Ryckman K.C., I. F. Strachan and J. E. Lane for 
the province of British Columbia. 

F. H. Chrysler K.C. for the provinoe of Manitoba. 
H. Fisher K.C. for the province of Saskatchewan. 

The judgment of the Court (1) was delivered by 

DUFF J.—Certain interrogatories have been referred to 
us by the Governor General in Council concerning chiefly 
the distribution of public assets and legislative powers 
under the B.N.A. Act. They particularly relate to the 
scope of the legislative authority of the Dominion under 
certain of the enumerated heads of section 91, considered 
in connection with the authority of the provincial legisla- 
tures under section 92, and under the group of sections 
beginning with section 102 and ending with section 126, 
dealing with assets, revenue and sources of revenue. By 
the last mentioned group of sections, the assets, duties and 
revenues, including the sources of revenue over which the 
legislatures of the confederated' provinces possessed the 
power of appropriation at the date of the Union, were dis- 
tributed, and assigned in part to the control of the 
Dominion Parliament, and in part to that of the pro- 
vincial legislatures. Attorney-General of Ontario v. 
Mercer (2). The sources of revenue assigned to the 
provinces as well as the revenues derived from them, 
and the revenues raised under the special powers 
conferred by the Act, were to remain vested in the Crown, 
as the Sovereign Head of the several provinces, but were 
to be “ subject to the administration and control ” of the 

(1) Re-pirrter’s Note.—Mr. Justice Smith, while concurring with Du5 
J., wrote a separate judgment. 

(2) (1883) 8 App. Cas. 767, at pp. 774 to 779. 
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legislatures of those provinces. St. Catherines Milling and 
Lumber Company v. The Queen (1), and Liquidators oj the 
Maritime Bank of Canada v. The Receiver-General of New 
Brunswick (2). By the same series of sections, provision was 
made for the assumption by Canada of the burden of the 
public debts of the several provinces, within limits desig- 
nated by the Act for each province, and for the payment, 
by the Dominion, according to a prescribed scale, of an 
annual grant to each of the provinces; which grants were 
to be “ in full settlement of all future demands on Canada.” 
By section 91, the Dominion was given power to raise 
money, by any mode or system of taxation, and by section 
92, each of the provinces was given the power to raise a 
revenue for provincial purposes by direct taxation, and by 
means of licenses. 

It has never been suggested that either the Dominion 
alone or a province alone is entitled to alter the terms of 
this arrangement for the distribution of assets, liabilities 
and sources of revenue. 

In the Ontario Mining Co. v. Seybold (3), the Judicial 
Committee of the Privy Council had to consider whether 
the Dominion Parliament, without the concurrence of On- 
tario, in the exercise of its legislative authority over Indians 
and lands reserved for Indians, could, after the surrender 
of the Indian title by the North West Anglo Treaty of 31st 
October, 1873, for the purposes of an Indian reserve, for 
which provision was made by that treaty, set out and ap- 
propriate portions of the land surrendered as reserves for 
the use of the Indians. Their Lordships negatived any such 
power in express terms (page 82), and held that such an 
appropriation could only be effected by the joint action of 
the two governments; a conclusion in which the Dominion 
and Ontario had, by legislative agreement, already con- 
curred. Their Lordships declared (page 79) that the right 
of disposing of Crown lands 
can only be exercised by the Crown under the advise of the Ministers of 
the Dominion or the province, as the case may be, to which the beneficial 
use of the land or its proceeds has been appropriated, and by an instru- 
ment under the seal of the Dominion or the province. 

(1) (18SS) 14 App. Cas. 46, at p. (2) [1892] A.C. 437, at pp. 443, 
57. 444. 

(3) [1903] A.C. 73. 
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This decision of 1902 proceeded upon the principle of earlier 
judgments delivered in 1898, in the first Fisheries case, 
Atty. Gen. for Canada v. Atty. Gen. for Ontario (1), and 
in the St. Catherine Milling and Lumber Company's case 
(2) already mentioned, which was decided in 1888. In the 
first Fisheries case (1), their Lordships had to pass upon 
the validity of an enactment of the Parliament of Canada 
(R.S.C., c. 95, s. 4) empowering the Governor in Council 
to grant fisher/ leases. Their Lordships decided that “ in 
so far as ” it empowered 
the grant of fishery leases conferring an exclusive right'to fish in property 
belonging not to the Dominion but to the provinces, it was not within the 
jurisdiction of the Dominion Parliament to pass it. 

The legislative authority in respect to “Fisheries,” con- 
ferred upon the Dominion Parliament by section 91, does 
not, it was held, involve the power to deal with the property 
of a province as if the administration of that property had 
been entrusted by the B.N.A. Act, to the control of the Do- 
minion Parliament; for, as Lord Herschell, who delivered 
the judgment of the Board, said, such a ruling would 
enable the Dominion to 
transfer to itself property which had by the BNA. Act been left to the 
provinces and not vested in it. (p. 713). 

The effect of the decisions seems to be, that neither the 
Dominion nor a province can take possession of a source 
of revenue which has been assigned to the other, and as a 
source of revenue, appropriate it to itself, nor, as owner, 
transfer it to another. 

This, of course, is not to say that the Dominion in exer- 
cising its legislative authority under section 91, may not 
legislate in such a way as to affect the proprietary rights 
of a province. It is plain that in consequence of legislation 
on the subject, for example, of Fisheries, the provinces may 
be very greatly restricted in the exercise of their proprie- 
tary rights; but so long as the Dominion legislation truly 
concerns the subject of “ Fisheries,” as that subject is en- 
visaged by section 91, such legislation has the force of law, 
however harmful, or even foolish, it may appear to be. 
Within the limits of the subject matters assigned to it, 
the authority of the Dominion is supreme, and no court 
of justice has jurisdiction to take cognizance of any com- 
plaint that such authority has been abused. 

(1) [1898] A.C. TOO. (2) 14 App. Cas. 40. 
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The extent to which the provincial legislatures may be 1929 

restricted in, or excluded from, the control of provincial REFERENCE 

property by the enactment of Dominion laws operative ^ 
under section 91 cannot be defined in the abstract. That POWEBS. 

depends primarily upon the character of the particular 
authority which the Dominion is exercising. On the pre- 
sent Reference, the discussion has been largely concerned 
with the legislative authority of the Dominion Parliament 
in relation to the permanent occupation of Provincial 
Crown lands, and the permanent diversion and alteration 
of the flow of rivers and streams in derogation of the rights 
of a province, as proprietor of the beds of such rivers and 
streams, for purposes which have been compendiously 
styled, in the interrogatories. “ navigation purposes.” 

Before proceeding to a consideration of some of the 
points debated, it is necessary to notice the distinction, 
now well settled, between those matters, which, according 
to the true construction of the words designating the sub- 
ject or subjects falling under a “ specially enumerated ” 
head of s. 91, are strictly and necessarily within the limits 
of those subjects, so that legislation in relation to such 
matters, by a province, is in no circumstances competent; 
and other matters, which, though not necessarily or strictly 
falling within such subjects, may be dealt with by Domin- 
ion legislation under some power arising by implication, 
because such implied power is requisite to enable the Do- 
minion fully to perform the legislative functions devolv- 
ing upon it in relation to the designated subject or sub- 
jects. With regard to such last mentioned matters, pro- 
vincial legislation, dealing with them in their provincial 
aspects, may be competent and operative, until superseded 
or overborne by some valid enactment passed by the 
Dominion, having relation to their Dominion aspects. 

There is one subject in relation to which it has been ex- 
pressly held that the exclusive authority of the Dominion, 
within the strict limits traced by the language of s. 91 
involves the power to legislate for the taking and using of 
provincial Crown lands for the purposes for which the 
authority was bestowed. In legislating for railways ex- 
tending beyond provincial limits, it has been held, that it 
is of the essence of the Dominion authority to define the 
course of the railway, and to authorize the construction 
and working of the railway along that course, without 

79684—3 
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1929 regard to the ownership of the lands through which it 

REFERENCE may pass (Attorney General for Quebec v. Nipissing Cen- 
reWATERS f-Tai fty. ) “ railway legislation, strictly so called” 

A£îD »V ATEB- . _ 
POWERS, (in respect of such railways), is within the exclusive com- 

petence of the Dominion, and such legislation may include, 
inter alia (Canadian Pacific Ry. v. Corporation of the 
Parish of Notre Dame de Bonsecours (2) ), regulations for 
the construction, the repair and the alteration of the rail- 
way and for its management. In the circumstances of this 
country, a provincial right of interdiction upon the occu- 
pation of provincial Crown property lying upon the route 
of the railway is incompatible with either a plenary or an 
exclusive Dominion authority over the construction or 
working of such railways; and this would have been even 
more strikingly evident, in 1867. On the other hand, the 
authority granted by section 91, head 4, “Indians and lands 
reserved for Indians,” while it enables the Dominion to 
legislate fully and exclusively, upon matters falling strictly 
within the subject “ Indians,” including, inter alia, the 
prescribing of residential areas for Indians, does not, as 
we have seen, embrace the power to appropriate a tract of 
provincial Crown land for the purposes of an Indian re- 
serve, without the consent of the province, (Seybold’s 
case (3) ). 

So also under head 12 of section 91, which invests the 
Dominion with jurisdiction to make laws in relation to all 
matters pertaining to the subjects, “ Seacoast and Inland 
Fisheries,” it has been decided that the Dominion has no 
right to authorize, for the purposes of fishing in waters 
where there is a public right of fishing, the affixing of fish- 
ing apparatus to the solum, where that is the property of 
a province. The exclusive power to license such use of the 
solum is, according to this decision, committed to the 
province. Atty. Gen. for Quebec v. Atty. Gen. of Canada 

Again, there is judicial sanction for the view that the 
authority given to the Dominion under s. 91 (10), “ Navi- 
gation and shipping,” does not, in its essence, include the 
power to authorize the permanent occupation of provin- 

(4). 

(1) [1926] A.C. 715. 
(2) [1899] A.C. 367, at p. 372. 

(3) [1903] A.C. 73. 

(4) [1921] 1 A.C. 401, at pp.42Sr 

431, 432. 
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cial lands for harbour works, or to vest the bed of a river 1929 

belonging to a province in a Board of Harbour Commis- REFERENCE 

sioners for harbour purposes; that such a power, if it TC\tTERS 

exists, is m tire nature of an ancillary power, and can only POWERS. 

be exercised upon the condition of paying compensation 
to the province. City of Montreal v. Harbour Commis-   
sioners of Montreal (1); Reference re s. 189, Railway 
Act (2) ; Atty. Gen. for Quebec v. Nipissing Central Ry. 
Co. (3). 

Counsel for the Dominion claim, under section 91, a 
much more sweeping jurisdiction. Legislative authority, 
under the enumerated heads of that section, being plen- 
ary, carries with it, it is argued, in virtue of that author- 
ity, the widest discretion touching the means to be em- 
ployed for the advancement of any legislative scheme or 
purpose within the purview of any such enumerated head. 
To the extent to which it is considered advisable to do so, 
in order to proceed effectually in pursuit of its objects, 
Parliament, it is said, is clothed with the power to legis- 
late, for affecting such proprietary rights, and indeed, 
where it is conceived to be necessary, for the transfer of 
such rights to the Dominion, or to others. In support of 
this view, the initial words of section 91 are invoked. 
It is hereby declared that notwithstanding * * * anything in this Act, 
the exclusive legislative authority of the Parliament of Canada extends to 
all matters coming within the subjects next hereinafter enumerated. 

From these words, coupled with the concluding para- 
graph of a 91, the deduction is drawn that in construing 
and giving effect to the language of section 91, defining 
the powers of Parliament, you may disregard the pro- 
visions of the Act, already discussed, by which certain 
assets and sources of revenue are exclusively vested in the 
control of the provincial legislatures; in the sense that 
you may treat the rights of the provinces under those sec- 
tions as upon the same plane as the proprietary rights of 
private individuals. 

It was argued that, to deny to the Dominion Parliament 
an unrestricted discretion in disposing of provincial pro- 
perty for purposes within the enumerated heads of s. 91 
is equivalent to denying the plenary’ character of the Do- 

(1) [1926] A.C. 299, at pp. 312, (2) [1926] S.C.R. 163, at pp. 175, 
313. 176. 

(3) [1926] A.C. 715. 

78884—3} 
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1929 minion legislative authority; that the provincial conten- 

REFER£NCE tion in the opposite sense has no other basis than the pos- 
re Ability that legislative powers of the Dominion, as inter- 
POWEBS. preted by the Dominion, in argument, might be abused to 

Dufi J. the injury of the provinces; a consideration inadmissible 
in a court of law. 

There is nothing more clearly settled than the proposi- 
tion that in construing section 91, its provisions must be 
read in light of the enactments of section 92, and of the 
other sections of the Act, and that where necessary, the 
prima facie scope of the language may be modified to give 
effect to the Act as a whole. It was recognized at an early 
stage in the judicial elucidation of the Act that any other 
principle of construction might have the effect of frus- 
trating the intention of its authors who 
could not have intended that the powers assigned exclusively to the pro- 
vincial legislatures should be absorbed in those given to the Dominion 
Parliament. 

The Citizens Ins. Co. of Canada v. Parsons (1); Great 
West Saddlery Co. v. The King (2) ; Atty. Gen. for Ontario 
v. Reciprocal Insurers (3). The argument presented on 
behalf of the Dominion hardly does justice to this principle. 
The authority of the Dominion Parliament in relation to 
railways under section 92-10 (a) is a plenary authority, 
which prima facie would enable the Dominion to legislate 
fully in respect of such enterprises as the Intercolonial Rail- 
way, and the railway stipulated for in the Terms of Union 
with British Columbia. But it could hardly be argued, as 
the Dominion contention, carried to its logical conclusion, 
seemed to suggest, that the arrangement embodied in the 
B.N.A. Act as to the Intercolonial Railway, might, as to 
date of completion, for example, be amended at will by the 
Dominion in exercise of its authority to legislate in respect 
of interprovincial railways. Similar observations might be 
made with regard to the terms of Union with Prince Edward 
Island, dealing with steamboat sendees. Then there are 
the provisions in sections 102-126 and the corresponding 
stipulations contained in the Terms of Union with British 
Columbia and with Prince - Edward Island, touching the 
apportionment of the burden of the debts of the provinces. 

(1) (1881) 7 App. Cas. 96, at p. (2) [1921] 2 A.C. 91, at pp. 100. 
108. 101. 
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The Dominion has, under section 91 (1), complete author- 1929 

ity to legislate on the subject of the public debt, but it REFERENCE 

could hardly be contended that this authority would enable TC vt£T™! 
the Dominion to legislate in such a manner as to prejudice POWEES. 

its obligations so constituted. Duij. 

Then it seems proper to call attention to s. 91 (3) of the — 
Act, and to contrast the unrestricted language of that head 
with section 125. 

It is perhaps not superfluous to observe that the pro- 
visions of the Order in Council, setting forth the terms of 
the agreement, in pursuance of which British Columbia 
entered the Union, in so far as they concern the subjects of 
revenue and assets, were treated by the Judicial Committee 
of the Privy Council in the Precious Ai étais case, The Atty. 
Gen. of British Columbia v. The Atty. Gen. of Canada (1), 
as constituting a modification of the provisions of the prin- 
cipal statute, in sections 102-126, dealing with the same 
subjects, and as having, in virtue of s. 146 of the B.N.A. 
Act, precisely the same force as those provisions. 

The view cannot be accepted that, by the enactments of 
s. 91, the Dominion, in execution of its legislative powers 
under that section, is empowered to rewrite the terms of the 
agreements under which British Columbia and Prince Ed- 
ward Island entered the Union; and that being so, it can- 
not be maintained that it is competent to the Dominion in 
exercise of such powers to legislate in disregard of the pro- 
visions of sections 102-126. 

In considering the effect of the phrase “ notwithstanding 
anything in this Act ” one must not overlook the fact that 
it is only the “ exclusive authority ” of the Dominion under 
the enumerated heads of s. 91 which is accorded the primacy 
intended to be declared by those words. In themselves they 
have not the effect of giving pre-eminence to the incidental 
or ancillary power; which are not strictly exclusive. As 
already observed, in recent pronouncements touching the 
appropriation of Provincial Crown property in professed 
exercise of such powers, support is given to the view that, 
if such appropriation be permissible in exercise of them, 
then the payment of compensation may be a con- 
dition of that exercise; and there appears to be, it may be 
added, no decision, and, except in the observations in the 

(1) (1SS8) 14 App. Cas. 295. 
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1923 judgments referred to, no dictum, giving any support to the 
REFERENCE 

v'iew that in virtue of an ancillary or incidental power the 

INOWTO- Dominion Parliament is entitled to authorize the perman- 
ent occupation of Provincial Crown property. 

The task of reconciling the various sections of the Act is 
one of great difficulty. You must give full effect to the 
exclusive powers of the Dominion under section 91; yet in 
ascertaining the scope of those powers you must have regard 
to the other provisions of the Act. The character of the 
exclusive power may be such, on the true construction of 
section 91, as to involve the right to take, or to give toothers, 
possession of Provincial Crown property, for the purpose 
of executing the power. The decisions already cited seem 
to show that such a conclusion must be founded on solid, 
not to say demonstrative, considerations; but, where the 
right is unmistakably involved in the authority given, then, 
of course, to that right effect must be given. But although 
the Dominion may, by legislation enacted in exercise of its 
exclusive powers relating to railways and canals, authorize 
the construction through the property of a province of a 
railway or canal, to which its jurisdiction extends, this does 
not involve the right to appropriate the whole beneficial 
interest of the site of the work (including the minerals, for 
example), for the purpose of making it available as an asset 
or source of revenue for the benefit of the Dominion or of 
the Dominion's grantees, where that site is vested in His 
Majesty and is, by the B.N.A. Act, subject to the adminis- 
tration and control of the Provincial legislature. 

Apart from the fact that such legislation would not be 
legislation exclusively competent to the Dominion, it would 
transcend the ambit of Dominion authority touching rail- 
ways or canals, which was not intended to enable the Do- 
minion to take possession of sources of revenue assigned to 
the provinces, and by assuming the administration of them, 
to appropriate to itself a field of jurisdiction belonging ex- 
clusively to the provinces. Similar considerations apply to 
the exploitation and disposition of water-powers appropri- 
ated by the Dominion in exercise of its legislative author- 
ity in relation to canals. Assuming such an appropriation 
by the Dominion to be competent without payment of com- 
pensation, the Dominion could not constitutionally assume 
the administration or control of water-powers so acquired 
for purposes not connected with the canal. 
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provinces of their own assets as assets, with the exercise by REFERENCE 

the Dominion of its exclusive powers for the purposes which 
those powers were intended to subserve. This can only be POWERS. 

accomplished by recognizing that the proprietary rights of J. 

the provinces may be prejudicially affected, even to the — 
point of rendering them economically valueless, through 
the exercise by the Dominion of its exclusive and plenary 
powers of legislation under the enumerated heads of section 
91. On the other hand, in giving effect to the provisions of 
the British North America Act, we must rigorously adhere 
to the radical distinction between these two classes of enact- 
ment: legislation in execution of the Dominion’s legislative 
powers under section 91, which may, in greater or less de- 
gree, according to the circumstances and the nature of the 
power, affect the proprietary rights of the provinces, and 
even exclude them from any effective control of their pro- 
perty; and, in contradistinction, legislation conceived with 
the purpose of intervening in the control and disposition of 
provincial assets, in a manner, which, under the enactments 
of that Act touching the distribution of assets, revenues 
and liabilities, is exclusively competent to the provinces. 

Before proceeding to an examination of the interrogatories 
submitted, a few words of comment are required upon a 
point of more or less general application. 

During the argument there was much discussion touching 
the effect of s. 92 (10c). In the construction and applica- 
tion of that enactment, questions must emerge of far-reach- 
ing significance and importance. But such questions do not 
appear to be presented by the interrogatories before us. 
True, it cannot admit of much doubt that, as regards many 
of the kinds of works within the scope of them, the Do- 
minion might acquire legislative jurisdiction by following 
the procedure prescribed by s. 92 (10c) ; but the interroga- 
tories, which are expressed in general terms, are naturally 
read as concerning a jurisdiction given directly by the 
British North America Act itself, rather than mediately 
through the instrumentality of declarations by the Par- 
liament of Canada under s. 92 (10c). Questions 2 and 3 
illustrate this. At bar, the discussion of this sub-head 
92 (10c) was chiefly directed to an investigation of its bear- 
ing upon the answer to interrogatory no. 7. But it does 
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not appear that this interrogatory ought to be read as re- 
quiring an opinion upon the points discussed. 

The authority created by s. 92 (10c) is of a most unusual 
nature. It is an authority given to the Dominion Parlia- 
ment to clothe itself with jurisdiction—exclusive jurisdic- 
tion—in respect of subjects over which, in the absence of 
such action by Parliament, exclusive control is, and would 
remain vested in the provinces. Parliament, is empowered 
to withdraw from that control matters coming within such 
subjects, and to assume jurisdiction itself. It wields an 
authority which enables it, in effect, to rearrange the distri- 
bution of legislative powers effected directly by the Act, 
and, in some views of the enactment, to bring about changes 
of the most radical import, in that distribution; and the 
basis and condition of its action must be the decision by 
Parliament that the “ work or undertaking ” or class of 
works or undertakings affected by that action is “ for the 
general advantage of Canada,” or of two or more of the 
provinces; which decision must be evidenced and authenti- 
cated by a solemn declaration, in that sense, by Parliament 
itself. 

Had the intention been to address to us interrogatories 
touching the conditions under which this abnormal responsi- 
bility may devolve upon Parliament, it seems probable that 
such intention would have been explicitly manifested. 

The language of the 7th interrogatory does not suggest 
an intention to elicit a response concerning a hypothetical 
jurisdiction, which may never come into existence; but 
rather concerning the extent and conditions of an existing 
jurisdiction, arising directly and immediately from the 
enactments of the Act itself. 

The 2nd and 3rd questions are broadly expressed. “ Navi- 
gation purposes ” is a sweeping phrase. It has been em- 
ployed to denote not only regulation and control of ships 
and shipping, but the control of navigable waters in the in- 
terests of shipping, including the improvement of naviga- 
bility, the execution of works for facilitating navigation, 
the provision of such aids to navigation as beacons, buoys, 
and lighthouses; the establishment of harbours and harbour 
works, such as those considered in the Montreal Harbour 
case (1), which included an embankment and railway on 

(1) [1926] A.C. 299. 
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the shore of the harbour, quays, a dry-dock, and a ship- 
repairing plant. And it was argued on behalf of the Do- 
minion that “ navigation and shipping ” within the intend- 
ment of s. 91 (10), would embrace all such matters as those 
just mentioned, as well as the construction, maintenance 
and operation of canals and incidental works, and generally 
all matters relating to transport by water. 

It is, at least, doubtful whether the exclusive jurisdic- 
tion contemplated by item 10, s. 91, extends to many of the 
matters, which are above indicated as falling within the 
scope of the phrase “ navigation purposes,” when that phrase 
is given an interpretation so wide as that which counsel 
for the Dominion ascribe to it. By the 9th head of the 
same section, exclusive jurisdiction is entrusted to the 
Dominion in respect of matters falling within the subjects 
described by the words “ beacons, buoys and lighthouses,” 
and, under no. 13 in respect of matters included within 
the subject “ Ferries ” between a province and other coun- 
tries or between two provinces. Exclusive jurisdiction 
with regard to canals, and to other works of like character, 
extending beyond the limits of a province, is confided to 
the Dominion under s. 92 (10a); and by sub-heads (a) 
and (b) of s. 92 (10) the subjects of that exclusive juris- 
diction comprise all matters falling within the descriptions 
“ Lines of steam or other ships connecting the province 
with any other or others of the provinces,” and “ Lines of 
steamships between the province and any British or for- 
eign country,” Further, there is much to be said for the 
view that, subject to the power bestowed upon the Do- 
minion by sub-head (c) of s. 92 (10) exclusive authority 
is committed to the provinces with respect to canals and 
other similar works (which, according to the contention of 
the Dominion, would fall within (he tenor of the phrase 
“navigation purposes”), when such works are wholly 
situated within a province. It is not necessary to decide 
the point, but it is, at all events, quite open to argument 
that sub-heads (a) and (b) are intended to define excep- 
tions to the principal clause of head 10. s. 92; and that, 
consequently, “ works and undertakings,” under the prin- 
cipal clause, include works and undertakings of the nature 
of those specified in these sub-heads so long as they are 
wholly within the boundaries of a province. 
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If the subjects included under head 10, s. 91, embrace 
tliose falling within head 13, as well as “ beacons, buoys, 
lighthouses ” designated in head 9, and “ works and un- 
dertakings ” connected with “ navigation and shipping ” 
and within the field of sub-heads (a) and (b) of s. 92 (10), 
then, to borrow the phrase used by Lord Haldane speak- 
ing for the Privy Council in John Deere Plow, Co. v. Whar- 
ton (1), the enactment in no. 13 and the designation of 
“ beacons, buoys, lighthouses ” in item 9 and’ of the sub- 
jects, as well, connected with navigation and shipping in 
sub-heads (a) and (b) of s. 92 (10) are nugatory; on the 
other hand, if the principle be applied which has controlled 
the operation of the second head of s. 91 “ Regulation of 
Trade and Commerce” (Toronto Electric Commissioners v. 
Snider (2) ), and of head 13 of s. 92, “ Property and Civil 
Rights,” as respects matters connected with the subject 
(head 11), “Incorporations and Companies” (John Deere 
Plow Co. v. Wharton (3) ), then the matters explicitly dealt 
with in heads 9 and 13 of s. 91 and 10a and 10b of s. 92, 
which ordinarily might be embraced within the general 
language of no. 10 of s. 91, must be treated as outside the 
scope of that head. 

Nevertheless, it has been said that the language of ss. 91 
and 92 
and of the various heads which they contain obviously cannot be con- 
strued as having been intended to embody the exact disjunctions of a per- 
fect logical scheme. The draftsman had to work on the terms of a politi- 
cal agreement, terms which were mainly to be sought for in the resolu- 
tions passed at Quebec in October, 1864. To these resolutions and the 
sections founded on them, the remark applies which was made by this 
Board after the Australian Commonwealth Act in a recent case Attorney 
General jor Commonwealth v. Colonial Refining Co. (4), that if there is 
at points obscurity in language, this may be taken to be due, not to un- 
certainty as to general principle, but to that difficulty in obtaining ready 
agreement about phrases which attends the drafting of legislative measures 
by large assemblages. It may be added that the form in which provisions 
in terms over-lapping each other have been placed side by side shows that 
those who passed the Confederation Act intended to leave the working 
out an interpretation of these provisions to practice and to judicial deci- 
sion. John Deere Plow Co. v. Wharton (5). 

It is notorious that for many years, probably ever since the 
formation of the Union, the Dominion Parliament and 

(1) [1915] A.C. 3 30. at p. 339, (3) [1915] A.C. 330. 
340. 

(2) [1925] A.C. 396. (4) [1914] A.C. 254. 
(5) [1915] A.C. 330, at p. 338. 
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Government have assumed, and acted on the assumption, 
that the authority derived from head no. 10 of s. 91 was REFERENCE 

sufficient to enable Parliament to legislate, in respect of 
most, if not all, the classes of matters it is now contended 
fall within the scope of the phrase “ navigation purposes 
and in support of that view it may be noticed that the 
majority of the members of this court took the view in 
Booth v. Lowery (1), that river improvements, consisting 
of storage dams and basins, intended to improve the navi- 
gability of the river Ottawa and one of its tributaries, were 
subject to the legislative control of the Dominion under 
that head. Further, as already observed, the recent pro- 
nouncements in the judgments in the Privy Council and 
this court in the three cases cited above, beginning with 
the Montreal Harbour case (2), give countenance to the 
view that the Dominion may have an implied authority 
incidental or ancillary to its exclusive authority under 
head 10 of s. 91, to legislate in respect of some of the pur- 
poses intended to be described as “ navigation purposes ” 
in these two questions; although the judgment in the Mont- 
real Harbour case (2) seems to say that the exercise of this 
ancillary or incidental authority is, or may be, conditioned 
upon the payment of compensation. 

The principle of the decision in Atiy. Gen. for Quebec 
v. Nipissing Central Ry. Co. (3) would apply to the au- 
thority given by 92 (10a) in respect to canals extending 
beyond a province, which must, for reasons similar to those 
governing the scope of the authority given by the same 
sub-head in relation to railways, be held to include the 
power to determine the route of the canal and make effec- 
tual provision for the construction and operation of it on 
the route determined. Such powers are of the essence of 
the exclusive authority vested in the Dominion in rela- 
tion to railways and canals. Obviously, therefore, the 2nd 
and 3rd questions cannot be answered in the negative. 
Answers in that sense might convey the impression that 
the authority of the Dominion, in relation to such a pur- 
pose as the construction of a canal, would not in any cir- 
cumstances involve the power to make use of Provincial 
Crown property without the consent of the province. 

(1) (1916) 54 Can. S.CJEt. 421. (2) [1926] A.C. 299. 
(3) [1926] A.C. 715. 
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POWERS, whether derived from s. 92 (10) and s. 91 (29) or from 

one of the other heads of s. 91—whether within the exclu- 
— sive sphere of the Dominion Parliament, or only referable 

to its incidental or ancillary powers—invests the Dominion 
with the right to override by its legislation the proprietary 
rights of the provinces. 

There is no general formula for deciding whether or not, 
in respect of any such given purpose, the nature of the 
Dominion authority imports the existence of such a right. 
That can only be determined after an examination of the 
nature of the purpose, the character of the power invoked 
and the character of the means proposed to be employed 
in order to effectuate the purpose. 

The word “ expropriate ” in the 3rd question, moreover, 
would seem to include the act of transferring compulsorily 
to the Dominion itself, or to the others, the absolute bene- 
ficial title of the Crown to lands committed to the control 
of the provincial legislatures. As already explained, that 
is an authority which the Dominion did not expressly re- 
ceive under any of the relevant clauses of s. 91. 

Question 4. This interrogatory is also general in form. 
Moreover, the works, which are the subject of it, although 
indicated by a general phrase, are existing works. The 
facts affecting each of them are capable of ascertainment. 
These facts are not before us; yet a categorical answer to 
the question would involve an expression of opinion as to 
powers and rights of the provinces in respect of each of 
them. Such an opinion could, of course, only proceed upon 
some general legal rule necessarily governing every case to 
which the interrogatory, as framed, applies. We have 
nothing before us to show whether in any given case the 
water-power has been acquired through private treaty 
from a provincial government, or from a subject, or, if it 
has been appropriated without the consent of the owner, 
or under what authority the officials of the Dominion have 
acted or professed to act, whether, for example, the Do- 
minion has legislated under the authority of s. 91 (10), or 
under the authority of s. 92 (10a) or. after the necessary 
declaration, under s. 92 (10c). Nor have we the facts 
necessary to enable us to judge whether any authority to 
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take the particular water-power in question did, in point 
of law, exist, in the circumstances in which it was taken; 
or, if so, whether the conditions of such authority were 
duly fulfilled. 

Question 5. This, once more, is a general question em- 
bracing a group of concrete cases in respect of which the 
facts are capable of ascertainment. We have before us 
neither the relevant physical facts nor the character of the 
authority under which the construction of the particular 
works involved in the inquiry purported to proceed. For 
the reasons indicated in discussing the 4th question, it is 
not practicable to give a general answer to this question. 

Question 6. Broadly speaking, the Dominion has under 
s. 132 full authority to legislate for the execution of obli- 
gations imposed upon Canada, or upon a province, in vir- 
tue of an Imperial Treaty. But the rights and jurisdic- 
tion of the Dominion and of a province, respectively, in 
relation to water-powers, created or made available by 
joint works, such as those referred to in this question, could 
only be determined after disclosure of the facts touching 
the terms of the Treaty, and the nature of the works, as 
well as the rights of the Dominion and of the province, in 
respect of the waters to be affected by the execution of the 
treaty. 

For the reasons above stated, the assumption of juris- 
diction under s. 92 (10c) is not discussed. 

As to works constructed either in “ provincial ” or in 
“ inter-provincial ” rivers, the Dominion would appear to 
have jurisdiction respecting such works, if, within the 
meaning of s. 92 (10a) they extend beyond the boundaries 
of one of the provinces or connect two provinces. It does 
not seem practicable to lay down any general test for deter- 
mining the application of s. 92 (10a), other than that fur- 
nished by the language of the enactment itself. 

As to that branch of the interrogatory which relates to 
the taking of provincial lands and property for “ the pur- 
pose of such works,” works being described as “ works 
wholly for power purposes,” it does not seem possible to 
give any useful answer. “ Acquisition by expropriation ” 
points to the taking absolutely of the property “ required.” 
Reasons have been adduced suggesting that this is not per- 
missible. And, moreover, it is not practicable, in the ab- 
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sence of some more specific description of the nature of the 
purpose, to state whether, “ for the purposes of such 

_ works.'’ assuming the works themselves to be within the 
control of the Dominion, the proprietary rights of the 
province may be overborne or, if so, on what conditions, 
if any. 

Question 8. The second branch of this question is too 
vaguely expressed to permit of any answer not equally 
vague and indefinite. As- to the first branch, it seems un- 
necessary to say that a province would be exceeding its 
powers if it attempted to intervene in matters committed 
exclusively to Dominion control, by attempting, for ex- 
ample, to interfere with the structure or management of a 
work withdrawn entirely from provincial jurisdiction, such 
as a work authorized by the Dominion by legislation in 
execution of its powers under s. 92 (10a). A province is, 
moreover, bound, of course, in dealing with rivers in re- 
spect of which it has powers of control, to observe any 
regulation validly enacted by the Dominion in relation to 
navigation works or in exercise of its authority over navi- 
gable waters. 

It would not be a sufficient recognition of the jurisdiction 
of the Dominion to affirm that, in the circumstances men- 
tioned in the question, a province is entitled to regulate and 
control the waters of the river so long as navigation is not 
interfered with. The obligation of the province in such 
circumstances is much more definite and precise, as has just 
been stated. The exercise of jurisdiction by a province, in 
a manner permitted by the terms of the question, might 
constitute a substantial encroachment upon the exclusive 
authority of the Dominion. 

As to question 9, it was not seriously disputed that, under 
the conditions mentioned, the provinces have the rights 
which are the subject of the question. This, of course, is 
on the assumption that there is no conflicting legislation 
by the Dominion under an over riding power, a power, for 
example, conferred by the combined operation of section 91 
(29) and 92 (10a). 

Sufficient has been said to call attention to the difficulty, 
indeed the impracticability, of giving precise and categori- 
cal answers to some of the questions submitted. As regards 
most of them, the limit of practicability seems to be reached, 
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the determination of particular cases have been indicated. REFERENCE 

The authority of the Governor in Council to submit these 
questions under the statute, and the validity of the statute POWERS. 

itself are no longer open to question ; and it is the duty of DUF*J. 

the judges of this court to endeavour, to the utmost of their   
powers, to return to His Excellency answers as precise and 
as useful as the questions admit of. Nevertheless the 
Privy Council has recognized, more than once, that, in the 
exercise of the statutory7 authority, interrogatories may 
through inadvertence be presented, to which it is not pos- 
sible to give accurate or exhaustive answers, or indeed any 
answers which are not so encumbered by qualifications and 
reservations as to deprive them of all practical value. In 
Attorney General for British Columbia v. Attorney Gen- 
eral for Canada (1), Lord Haldane said: 
under this procedure questions may be put of a kind which it is impossible 
to answer satisfactorily. Not only may the question {sic) of future liti- 
gants be prejudiced by the court laying down principles in an abstract 
form without any reference or relation to actual facts, but it may turn 
out to be practically impossible to define a principle adequately and safely 
without previous ascertainment of the exact facts to which it is to be 
applied. 

Again in John Deere Plow Co. v. Wharton (2), Lord Hal- 
dane, speaking for the Judicial Committee used these 
words: 

The structure of ss. 91 and 92, and the degree to which the connotation 
of the expressions used overlaps, render it, in their Lordships’ opinion, un- 
wise on this or any other occasion to attempt exhaustive definitions of the 
meaning and scope of these expressions. Such definitions, in the case of 
language used under the conditions in which a constitution such as that 
under consideration was framed, must almost certainly miscarry. It is in 
many cases only by confining decisions to concrete questions which have 
actually arisen in circumstances the whole of which are before the tribunal 
that injustice to future suitors can be avoided. 

And, in the same judgment, at pp. 341 and 342, speaking 
with reference to the answers given by the judges of this 
court to certain questions submitted by the Governor in 
Council: 

In the course of the argument their Lordships gave consideration to 
the opinions delivered in 1913 by the judges of the Supreme Court of 
Canada in response to certain abstract questions on the extent of the 
powers which exist under the Confederation Act for the incorporation of 

in Canada. 

(1) [1914] A.C. 153, at p. 162. (2) [1915] A.C. 330, at pp. 33S 
and 339. 



22 S SUPREME COURT OF CANADA [1929 

1929 

REFERENCE 

re WATERS 
AND WATER- 

POWERS. 

Duff J. 

Their Lordships have read with care the opinions delivered by the 
members of the Supreme Court, and are impressed by the attention and re- 
search which the learned judges brought to bear, in the elaborate judgments 
given, on ‘.he difficult task imposed on them. But the task imposed was, in 
their Lordships’ opinion, an impossible one, owing to the abstract character 
of the questions put. For the reasons already indicated, it is impracticable 
to attempt, with safety definitions marking out logical disjunctions between 
the various powers conferred by ss. 91 and 92 and between their various sub- 
heads inter se. Lines of demarcation have to be drawn in construing the 
application of the sections to actual concrete cases, as to each of which indi- 
vidually the courts have to determine on which side of a particular line the 
facts place them. But while in some cases it has proved, and may hereafter 
prove, possible to go further and to lay down a principle of general appli- 
cation, it results from what has been said about the language of the 
Confederation Act that this cannot be satisfactorily accomplished in the 
case of general questions such as those referred to. 

In Attorney General for Ontario v. Attorney General for 
Canada (1), the Lord Chancellor, Lord Lorebum, pointed 
out that when such considerations as these come properly 
into operation, it is permissible for the judges of this court 
to make any necessary representations to the Governor in 
Council, by calling attention to them in their answers. 

It is important, also, since the opinions evoked by such 
questions, “ are of course,” as Lord Lorebum states in the 
same passage, “ only advisory, and will have no more effect 
than opinions of the law officers,” to observe that, when a 
concrete case is presented for the practical application of 
the principles discussed, it may be found necessary, under 
the light derived from a survey of the facts, to modify the 
statement of such views as are herein expressed. 

SMITH J.—I concur with my brother Duff, but I think it 
may be of advantage to refer to certain circumstances which 
will indicate more precisely some of the difficulties that 
stand in the way of giving complete and definite answers 
to a number of the questions. 

It is common knowledge that negotiations have been 
going on for some time between the Government of the 
Dominion and the Government of the United States in 
connection with a proposed scheme for improving naviga- 
tion on the St. Lawrence river so as to provide passage for 
large vessels of 25 or 30 foot draft from the ocean to the 
head of the Great Lakes. A Joint International Commis- 
sion of Canadian and United States engineers was formed 
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to investigate and report on this project, and a report by 
this Commission has been made, setting out plans for such 
improvements. The Canadian members of the Commis- 
sion were appointed by the Dominion Government, by 
Order in Council and the Board acted on instructions 
agreed to by the two governments by an exchange of notes. 
The part of international waters where large water powers 
would be involved in carrying out the scheme proposed is 
the St. Lawrence river where its centre line forms the 
boundary between the United States and the province of 
Ontario from the westerly boundary of the province of Que- 
bec on the south shore, westerly some 48 miles to a point 
beyond the head of the Galop Rapids at Cardinal. In this 
part of the river there is a succession of rapids, namely, the 
Galop at Cardinal, the Rapide Plat at Morrisburg, a small 
rapid at Farran’s Point, and finally, the Long Sault, which 
is much greater than any of the others, having a drop of 
about 42 feet. Along the Canadian shore at each of these 
rapids there is a canal owned by the Dominion Govern- 
ment. 

Two alternative schemes for providing the deep water- 
way are set out in the report of the Commission. It is suffi- 
cient for my purpose to refer to one of these. It provides 
for a dam across the whole river, extending from the Corn- 
wall Canal, on the Canadian main shore, to the head of 
Barnhart’s Island, which is United States territory, and 
then from the foot of this island to the United States main 
shore, by which the water level at this latter point would 
be raised to nearly the level of the river at the head of the 
swift water above the Galop Rapids, thus wiping out all the 
rapids, and making the whole of the river where the series 
of rapids occurs navigable for large vessels. This would 
provide a water head at the dam of about 85 feet, and make 
available there water-power of over 2.000.000 horse-power, 
by passing the flow of the river through water wheels, in- 
stead of allowing it to waste over the dam. Navigation 
from the level above the dam to the level below would be 
by a side canal, and locks connecting these two levels. 

The international negotiations referred to and the ques- 
tions that arise as to the respective powers and rights of the 
Dominion and the province of Ontario in reference to these 
proposed works and the water-power that would be made 
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1929 available by their construction have given rise to this ref- 

RETERINCB erence. The questions, of course, are not confined to these 

AVDWATER- Part^cu^ar waters, but it is particularly as to these waters 
POWEBS. that there is immediate need for clearing up the difficult 

Smith J. questions that the proposed works give rise to, because the 
  continuance of the negotiations awaits the result of this 

reference, as has been officially stated. Question 1 (a) is 
limited to “ where the bed of a navigable river is vested in 
the Crown in right of the province,” and it may be noted 
in passing that a question may be raised as to whether the 
bed of these rapids is in the province or the Dominion. 
Under the British North America Act, the canal and canal 
lands became the property of the Dominion, so that the 
Dominion became riparian owner of the lands bordering on 
the stream opposite these rapids for nearly their whole 
length. It has been held by the Ontario Court of Appeal 
that the common law presumption that the riparian pro- 
prietor owns to the middle of the bed applies in Ontario, 
and although the Ontario Legislature promptly nullified the 
effect of that decision by an Act (1 Geo. V, c. 6) declaring 
that the presumption shall be the other way, as to grants, 
both before and after the passing of the Act, that Act 
could not affect the Dominion title, if it had any. It may 
be, as intimated in later Ontario decisions, that the pre- 
sumption would not in any case apply to the St. Lawrence 
river. I am merely pointing out the possibility of the ques- 
tion being raised in a higher court. We have, of course, 
nothing to do with it here. 

Much more complicated questions than this, however, 
arise, and in order to indicate their character it is neces- 
sary to look at the geography of the river. It will be suffi- 
cient to consider the situation at the Long Sault Rapids. 
At their head, the river is divided into two channels by 
Long Sault Island, which is United States territory. Much 
the larger volume of water passes down the international 
channel between this island and the Canadian shore, the 
bulk of it at this point being in Canadian territory. About 
two miles below the head of the rapids is a Canadian island 
near the Canadian shore, known as Sheik’s Island, the head 
of which is nearly opposite the foot of Long Sault Island. 
Below the foot of Long Sault Island is the head of Barn- 
hart’s Island, already referred to as United States territory. 
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The main body of water of the Long Sault Rapids coming 1928 
down the international channel crosses souther!}" through REFERENCE 

the channel between the foot of Long Sault Island and the re WATERS 

head of Barnhart's Island, and joins with the waters of the AND ATER" 
United States South Sault Channel, together comprising 
about 96 per cent of all the water of the river, which con- 
tinues in one stream down the channel between Barnhart’s 
Island and the United States main shore, entirely in United 
States territory, for nearly four miles to the foot of Barn- 
hart’s Island, which is about the foot of the rapids, where, 
as stated, the proposed dam is to be built. 

The fall in these rapids to the foot of Long Sault Island 
is some 12^ feet, and the rest of the total fall of about 42 
feet, where, as stated, about 96 per cent of all the water 
runs, is entirely in the United States. Assuming that the 
province owns the bed at these rapids to the boundary at 
the middle of the stream, and that the course of the water 
is about as I have stated it, and that ownership of the bed 
gives some right of property in the power that may be 
made available from water running over this sloping bed, 
it would 'be a difficult matter to define the respective rights 
of the province and the Dominion in the water-power, 
even on an agreed upon statement of the facts. We have 
here, however, no statement of facts at all in the record 
in reference to the situation I have outlined, and it would 
probably have been impossible to get an agreed upon state- 
ment of- facts in reference to it. There is a treaty with the 
United States dealing with the apportionment of water- 
power of international streams, but it may be that the 
province of Ontario would have to rely entirely on its own 
right, independently of this treaty, and that its claim to 
power would be limited to what the province could de- 
velop from these waters by its own unaided powers, situ- 
ated as these rapids are. It is difficult to see how the 
province could develop any water-power from these rapids 
solely by virtue of its own rights and powers. To develop 
power from a rapid, the practical method employed is to 
transform the flow from down a slope into a perpendicular 
fall. This may be done by diverting the flow at or above 
the head of the slope into an artificial channel on the land, 
which would carry the flow below the foot of the rapids at 
about the level above the head, and there discharge it 
through water-wheels to the lower level. The other 
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re WATERS 0f the rapids, thus providing a perpendicular fall from the 
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"POWERS, tipper side of the dam to the lower. If the province were 
— to divert a large part of the water of the international 

1111 ' channel referred to, it would be obliged to return it in such 
a way as to permit it to flow into the entirely United States 
channel to the extent that it flows there naturally; other- 
wise the United States would have the same cause to com- 
plain that Canada has to complain of the Chicago diversion. 
The water would therefore have to be returned so that 
nearly all of it would flow through its natural channel 
between Long Sault Island and Barnhart’s Island, and 
could only be brought there by bringing it across the Corn- 
wall Canal. Once diverted into an artificial channel on 
the Canadian shore, the water could not be returned to 
the river without crossing the canal till carried below its 
foot at Cornwall, 12 miles down, which would be a com- 
plete and permanent diversion from its natural course 
through the United States channel. To make any diver- 
sion to the Canadian shore at the head would, moreover, 
require a dam in the natural channel to turn the water 
from that channel to the artificial one, and such a dam 
would close the navigation of the natural channel, which 
is now used daily, in the summer months, for a line of 
large passenger steamers. To get a head of water oppo- 
site the foot of Long Sault Island would require a dam 
from that island to Sheik’s Island, which would again 
completely stop navigation, and of course would require 
co-operation on the part of the United States and assent 
of the Dominion Government under the Navigable Waters 
Protection Act. Sheik’s Island, too, is part of the Indian 
Reservation, rented and administered by the Dominion 
Government for the Indians. 

It would appear, therefore, that water-power from these 
rapids could only be developed by Ontario with the co- 
operation of the United States and the Dominion Gov- 
ernment, and that whatever right the province might 
have to power might, at most, be a part of what could be 
developed from the 12^-foot fall to the foot of Long Sault 
Island. The four per cent flow in Canadian territory 
north of Barnhart's Island would be too small for practical 
development. 
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There may be a still further limitation to the right of 
the province as owner of the bed, because the ordinary REFERENCE 

development of water-power requires the use of not only TC
 WATERS 

the bed. but also of the bank. Here the Dominion Govern- p0WERB 

ment, as stated, is riparian proprietor of the bank opposite 
these rapids, and as such would have rights that would 
put in question the rights of the province to develop water- 
power by virtue of ownership of the bed only. The situ- 
ation at this point, as I have outlined it, does not, of 
course, appear in the record. We might, perhaps, take 
judicial notice of some of the facts, and might gather 
others from statutory enactments. A glance at a map of 
the locality, and particularly at the maps annexed to the 
report referred to, would show the geographical situation 
and flow of the main body of water in the river, but we 
would still fall short of such a full knowledge of facts as 
would be necessary for the basis of a decision. I have 
gone beyond the record, not to obtain material as a basis 
for answering the questions, but merely to emphasize what 
my brother Duff has said as to the impracticability of 
giving full and definite answers to all the questions that 
would have general application, regardless of particular 
circumstances capable of proof but not established or ad- 
mitted in the record. 

What I have said in reference to the Long Sault Rapids 
would apply in some, but not all, respects to the other 
rapids. There are probably localities throughout Canada 
where the situation would be entirely different, so that 
the difficulty of giving general answers to a number of the 
questions applicable to every possible variation of facts 
and circumstances becomes, I think, apparent. 

Questions referred answered accordingly. 

Solicitor for the Attorney General of Canada: IT. Stuart 
Edwards. 

Solicitors for the Attorney General of Ontario: Tilley, 
Johnston, Thomson & Parmenter. 

Solicitor for the Attorney General of Quebec: Charles 
Lanctot. 

Solicitor for the Attorney General of British Columbia: 
William D. Carter. 

14? 



SUPREME COURT OF CANADA 

1929 Solicitor for the Attorney General of Manitoba: F. H. 

REFERENCE Chrysler. 
re WATERS . . _ 
AND WATER-Solicitor for the Attorney General of Saskatchewan: A. Z. 

POWERS. Gecldes. 
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RESPONDENTS. 

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE, 

PROVINCE OF QUEBEC 

Will—Action to annul—Residuary legacy—Whether vague, uncertain and 
not susceptible of enforcement—Legacy for charitable- purposes— 
Validity—Fiduciary legatee—Discharge releasing him from rendering 
account—Jurisdiction of the Superior Court to supervise execution of 
will—Power of the Attorney General to intervene in the interest of 
undefined beneficiaries—Arts. 831, 840, S69, 916, 931 C.C.—Art. 60 
C.CJ‘.—RS.Q. [1935], c. 16, s. 6 Cl). 

Dame Philomène Valets, widow of the late Paul Lussier, died at Mont- 
real on September 26, 1920, without issue, leaving an estate amount- 
ing to 5925,825.55. According to the terms of her last will, dated 
May 8, 1913, she devised that part of her property derived from the 
estate of her father among the members of the Valois family. As 
for the residue of her property, estimated at 5497,136.79, the testatrix, 
under clause 15 of her will, directed that it be liquidated by the testa- 
mentary executors and the proceeds handed over by them to the re- 
spondent de Boucherville, whom she named fiduciary legatee for the 
purpose of distributing the same as he may deem advisable, “ pour 
être par lui seul employés et distribués comme il le jugera opportun 
en oeuvres de charité, en oeuvres pies, au soulagement des souf- 
frances de l'humanité, à l’éducation de jeunes gens pauvres.” The 
testatrix also stipulated in the same clause that the fiduciary legatee 
would be accountable to his own conscience only in the fulfilment of hia 
trust, “ sans qu’aucune personne puisse lui en demander compte ou 
explication.” The appellant, a next of kin of the testatrix, brought 
an action attacking the validity of the residuary legacy made to the 
respondent de Boucherville as being null, illegal and irregular because 
it was too vague, uncertain and not susceptible of enforcement, and 
also because the real legatees were not designated. 

Held, that since the coming into force of the Civil Code, as well as under 
the old law anterior to the Code, the law of the province of Quebec 
has always been that public charitable bequests should not be set 

•PRESENT:—Anglin CJ.C. and Mignauit, Newcombe, Rinfret and 
Smith JJ. 

**PRESENT:—Anglin CJ.C. and Duff, Mignauit, Newcombe, Rinfret, 
Lamont and Smith JJ. 
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