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The Table of Contents lists the cases reported in 

the volume as me!1 as related cases apnearing in other volumes. 

volume IT contains resumes of all the cases with 

specific details noted, i.e. the cases referred to and the 

statutes considered in each /judgment. The list of cases 
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ROYAL PROCLAMATION OF 1763 



Fletcher v. Peck, 10 U.S. (6 Crâne h) 87 (1810) 

If the breach of covenant assigned be, that the state had no authority to sell 

and dispose of the land, it is not a good plea in bar to say that the governor 

was legally empowered to sell and convey the premises, although the facts stated 
in the plea as inducement, are sufficient to justify a direct negative of the 

breach assigned. 

It is not necessary that a breach of covenant be assigned in the very words of 

the covenant. It is sufficient if it shows a substantial breach. 

The Court will not declare a law to be unconstitutional, unless the opposition 
between the constitution and the law be clear and plain. 

The legislature of Georgia, in 1795, had the power of disposing of the unappro- 

priated lands within its own limits. 

In a contest between two individuals, claiming under an act of a legislature, 

the court cannot inquire into the motives which actuated the members of that 

legislature. If the legislature might constitutionally pass such an act; if 
the act be clothed with all the requisite forms of a law, a court, sitting as 

a court of law, cannot sustain a suit between individuals founded on the 

allegation that the act is a nullity in consequence of the impure motives 

which influenced certain members of the legislature which passed the law. 
When a law is in its nature a contract, when absolute sights have vested under 
that contract, a repeal of the law cannot devest those rights. 
A party to a contract cannot pronounce its own deed invalid, although that 

party be a sovereign state. 

A grant is a contract executed. 

A law, annulling conveyances, is unconstitutional, because it is a law impair- 
ing the obligation of contracts, within the meaning of the constitution of the 

United States. 

The proclamation of the King of Great Britain in 1763 did not alter the boundaries 

of Georgia. 

The nature of the Indian title is not such as to be absolutely repugnant to 
seizure in fee on the part of the state. 

Cases referred to: None referring specifically to aboriginal 
rights, title of native people, compensation, 
extinguishment, etc. However, this case does 

discuss: 

(1) The nature of native title; 

(2) The Royal Proclamation of 1763. 

Useful for historical reference. Predates 

Johnson arxl McIntosh (1823) ; Worcester (1832) ; 

and Cherokee Nation (1831). 

It should be noted as veil that Chief Justice 

John Marshall delivered the opinion of the 
court here as he was to do in Johnson and 

McIntosh; Worcester; and Cherokee Nation. 

These four cases are the cornerstone of 

American legal opinion on the nature and 

origins of aboriginal title. 



Re Labrador Boundary (192/j 2 D.L.R. 401 

Boundaries 1 - Between Labrador and Quebec - "Coast" or "Coasts'1 - 
Evidence - Inferences to be drawn from maps. 

Reference to the Judicial Committee of the Privy Council of a question 
as to the location of the boundary between Canada and Newfoundland in 
Labrador. 

As regards the Proclamation of 1763, although sometimes referred to in 
later documents as if it ware the origin of the title of Newfoundland 

to its territory in labrador, was in fact only declaratory of an 

annexation which had already been effected by the corrmission approved 

bv an Order in Council. 

R. v. McMaster (1926) Ex. C.R. 68 

Crown - Indian lands - Lease by Indians - Royal Proclamation, 1763 - 

Tenant-at-Wil1 

Held (1) That as by the Royal Proclamation of 1763, which has 

the force of a statute, and the several Indian Acts 
since passed, lands forming part of Indian Reserves 
could not be alienated or otherwise dealt with by 

the Indians, a contract of lease made in 1817 by 

certain chiefs of the Indian tribe then in occupancy 

thereof, of a certain island (part of the St. Regis 

Indian Reserve) for 99 years with right of renewal, 

vas null and void. That the Indians never had such 
an interest in lands reserved for their occupancy that 

they could alienate by lease or sale. That the Crown 

could not itself lease or ratify a lease made by the 

Indians of such land at any time save upon a surrender 
of the same by the Indians to the Crown. 

(2) That the right of the Crown to recover possession of 

the lands in question, improperly in possession of the 

defendants, is one incident to the control and manage- 
ment of such lands, given it by the British North 

America Act, and is not to be confused with a claim on 

the part of the Crown asserting title thereto either 

in right of the Dominion or of a province. (Mowat, 

Attorney General v. Casgrain, Attorney General (1397) 

Q.O.R. 6 Q.B. 12 referred to). 

(3) That the lease being void, the tenancy acruirad by the 

defendant, from those charged with the control and 

management of Indian lands, under the Indian bet, was 
that of a tenancv-at-v.dll, or that of a yearly tenant, 

which could be terminated by notice to quit and to 

deliver up possession. 

Cases referred to: St. Catherine Milling and Lumber Co. v. R. 
A.G. for Que v. A.G. for Can.(1921) 1 AC 401; 

A.G. v. Harris (1872) 33 U.C.Q.B.R. 94; 

Mowat, A.G. v. Casgrain, A.G. 



Mitchel et al v. U.S., 34 U.S. (9 Pet.) 711 (1835) 

Land titles in Florida - construction of the treaty of cession and 
of acts of Congress - law of nations - property rights of individuals 
in ceded territory Indian titles - grant frcm Indians - no new 
evidence to be considered in appellate courts. 

A claim to lands in East Florida, the title to which was derived frcm 
grants by the Creek and Seninole Indians, ratified by the local 
authorities of Spain before the cession of Florida by Spain to the 
United States; confirmed. 

It was objected to the title claimed in this case, 
which had tieen presented to the Superior Court of 
Middle Florida, under tbe provisions of the. acte of 
Congress for the settlement of land ciaims in Flori- 
da. that the grantees did Dot acquire, under the 
Indian grants, a legal title to the land. Held, that 
the acts of Congres® submit these claims to the ad- 
judication oî this court as a court of equity: and 
those acts, a® often and uniformly construed in its 
repeated decision, confer tbe same jurisdiction 
over imperfect, inchoate and inceptive titles, ns 
legal and perfect one*, and require the court to de- 
cide by the same rub's on all claims submitted toit, 
whether legal or equitable. 

By the law of nations, the inhabitants, citi/.cns. 
or subjects of a conquered or ceded country, terri- 
tory, or province, retain all the rights of pronerty 
which have not been taken from them by the orders 
of the conqueror; and this is the iule by which we 
must test its efficacy according to the act of COD- 

NOTE.— AP to Indians', title of, to lands within th* 
United Statuiy Bee note to Worcester v. Georgia, 6 
Pet,, 015. 

Citizen* of n conquered nr rated territory retain all 
thr.riyhte of pro;A;r/j/ which hare not Itecn tahen 
horn them hy thcnidei'Kot theejptnjneror. f*ee not? to 
Ik*.la«su.« v. United States, n/iU, 117. 



grc«s, which we must consider a? of biuding au- 
thority. 

A treaty of cession is a deed m prant by one sov- 
ereign to another, which transferred nothing to 
which he bad no right of property, and ouly such 
right ns he owned, and could convey to the grantee. 
Ily the treaty with Spain the United States acquired 
no lands in Florida t.o which any peraon had law- 
fully obtained atich aright, by a perfect or inchoate 
title, that thi-court could consider it us property 
under the second article, or which had, according 
t<» the stipulations of the eighth article of the trea- 
ty. been grunted by the lawful authorities of the 
king: which words. “ grants ” or “ eon cessions,*’ 
were to be construed in their broadest sense, 60 
as to comprehend all lawful acts which operated 
to transfer a right of property, perfect or imper- 
fect. 

The effect of J.fie clauses of the confirmation of 
grants made was. that they confirmed them pres- 
ently ou the ratification of the treaty, to those in 
possession of the lands: which WHS declared to be 
that legal seisin and possession w hich follows title 
is co-extensive with the right and continues till 1t 
is ousted by an actual adterso possession, MS con- 
tradistinguished from residence and occupation. 

•The United States, by accepting the cession [*712 • 
under the terms of the eighth article, and the rati- 
fication by the king, with an exception of the three 
annulled Vr*nU to Allegon, Punon ltostro. and 

i Vargas, can make no other exceptions of grant* 
! uinue by the lawful authorities of the king. 

The meaning of the words “lawful authorities*' % 
in the eighth article, or “ competent authorities ** 
in the ratification, must be taken to be “ by those 
persons who exercised the granting power by the 
authority of the crown.” The eighth article express- 
ly recognizes the existence of tinsse lawful author- 
ities in the ceded territories, designating the gov- 
ernor or intendant, as the case ungbt be. as ip vest- 
ed with such authority; which i« to be deemed 
competent till the contrary is made to appear. 

By “the laws of Spain “ is to IK? understood the 
will of the king expressed in his orders, or by his 
authority, evidenced by the acts themselves; or by 
such usage and customs in the province as rnay be 
presumed to huve emanated lroin the king, or to 
have been sanctioned by him? as existing authorized 
local law’s. 

In addition to the established principles hereto- 
fore laid down by this court as the legal effect of an 
usage or custom, there is one which is peculiarly 

I appropriate to this case. The act of Congress giv- 
! ing jurisdiction to this court to adjudicate on these 
! causes contains this clause in icicrence to grant*. 
I Ac., “which was protected and secured bv the 
treaty, and which might have been perfected into 

I a complete title, under and in conformity to th# 
i Jaws, usages and customs of thego\eminent under 
which the same originated." This i* an express rec- 
ognition of anv known and established usage or 

l custom in the Spanish provinces, m relation to the 
grants of land, and the title therein, which brings 
them within a well-established rule of law—that a 
custom or usage saved and preserved by a statute 
has the force of an express statute, and shall control 
all affirmative statutes in oppositori, though it must 
yield to the authority of negath e ones, which for- 
bid an act authorized by a custom or usage thus 
saved and protected : and this is the rule by which 
i!s efficacy must be tested, according to the act of 
Congre*»,'which must be considered of binding au- 
thority. 

in The case of The United States v. Arredondo (6 
Peters. t»0l), the lands granted bad been in the pos- 
session and occupation of the Allachua Indians, 
and the centre of the tract was an Indian town of 
that. name, but the land bad been abandoned, and 
before any grant was made by the intendant, a re 
port wav made by the attorney and surveyor-gen- 
eral on a reference to them, finding the fact of 
abandonment ; on which it was decreed that the 
lands had reverted to and become annexed to the 
roy a 1 domain. 

ily the common law, the king has no right of en- 
try on lands which is not common to his subjects; 
the king is put to his inquest of office, or infor- 
mation of intrusion, in ail cases where u subject fs 
|MII to his action : their right i«- t he same, though 
the king Isa* more convenient remedies in enforcing 
his. If 1 lie king has no original right of possession 
to lands, he cannot acquire it without office, joined 
so a* to annex it to hi- domain. 

The United State.® hove acted on the same prin- 
ciple in the various laws whieh’Congrcss have p«s*- 
eu in relation to private eiaims to lands in the 

Florida» ; they have not undertaken to decide for | 
themselves on the validity of such claim®, without 
the previous action of some tribunal, special or ju- 
dicial. They have not authorized an entry to be 
made on the possession of any person in possession, 
by eolor of a Spanish grant or title, nor the sale of 
7l3]*any lands ns part of the nutional domain, with 
any intention to Impair private rights. The laws 
which give jurisdiction to the district courts of the 
territories to decide in the first instance.and to this 
on appeal, prescribe the mode by which lauds which 
have beegi possessed or claimed to have been grant- 
ed pursuant to the laws of Spain, shall become a 
purt of the national domain : which, as declared in 
the seventh section of the Act of 1824. is a “final j 
decision against any claimant pursuant to any of 
the provisions of the law.” 

One uniform rule seems to have prevailed in the 
British provinces in America by which Indian land* 
were hehl and sold, from their first settlement, as 
appears by their laws—that friendly Indians were 
protected in the possession of the lands they oc- 
cupied, and were considered as owning them by a 
perpetual right of possession in the tribe or nation 
inhabiting them, as their common property, from Generation to generation, not ILS the right of the in- 

ividuals located on particular spots. Subject to 
this right of possession, the ultimute fee was in the 
crown and its grantee», which could be granted by 
the crown or colonial legislatures while the lands 
remained in possession of the Indians: though 
possession could not be taken without their con- 

. tent. 
Individuals could not purchase Indian lands with- 

out permission or license from the crown, colonial 
governors, or according to the rules prescribed by 
colonial laws; but such purchases were valid with 
•uch license, or in conformity with the local laws; 
and by this union of the perpetual right of occu- 
pancy with the ultimate fee, which passed from the 
crown by the liceuse, the title of the purchaser be- 
came complete. 

Indian possession or occupation was considered 
with reference to their habits and modes of life; 
their hunting-gounds were as much in theiructual 
possession as the cleared fields of the whites, und 
their rights to its exclusive enjoyment in their own 
way and for their own purposes were as much re- 
spected, until they abandoned them, made a cession 
to the government, or an authorized sale to indi- 1 

viduuls. In either case their rights became extinct, 
the luads could be granted disencumbered of the 
right of occupancy, or enjoyed in full dominion by 
the purchases from the Indians. Such was the 
tenure oT Indian lands by the luws of Massachu- 
setts, Connecticut, Khodc Island, New Hampshire, 
New York, New Jersey, Pennsylvania, Maryland, 
Virginia, North Carolina, South Carolina, .and 
Georgia. 

Grants made by the Indians at public councils, 
since the treaty at FortStanwix, have been made 
directly to the purchasers or to the State in which 
the land lies, in trust for them, or with directions 
to convey to them ; of which there are many in- 
stances of large tracts so sold and held, especially 
in New York. 

It was an universal rule that purchasos made at 
Indian treaties, in the presence and with the ap- 
probation of the officer under whose direction they 
were held by the authority of the crown, gave a 
valid title to the lands. It prevailed under the 
laws of the States after the Revolution, and yet 
continues in those where the right to the ultimate 
fee is owned by the States or their grantees. It 
has been adopted by the United States, ami pur- 
chases made at treaties held by their authority 
have been always held good by the ratification of 
the treaty, without any patent to the purchasers 
from tho United States. This rule in the color ies 
was founded on a settled rule of the law of Un- 
gland. that by this prerogative the king wa* the 
714*] universal occupant of *all vacant lands in 
his dominions, and had the right to grant them at 
his pleasure, or by his authorized officers. 

When the United States acquires! and took pos- 
session of the Florida», the treaties which had been 
made with the Indian tribes before the acquisition 
of the territory by Spain and Great Britain, re- 
mained in force over ail the ceded territory ns the 
laws which regulated the relations with all the 
Indians who were parties to them, and were biud- 
ing on the United States by the obligation they had 
assumed by the Lou wianaTrearv, as a supreme law 
of the land, which was inviolable by the power of j 
Congress. They were also binding as a fundamental 
law of Indian rights, acknowledged by royal order* 1 



I and municipal regulations of the province, ns the 
, laws and ordinuuees of Spain in the ceded prov- 
I inces, which were declared to continue in force by 
I the proclamation of the governor in taking pos- 
sesion of the provinces: and by the ads of Con- 
gress, which assured ail the inhabitants of protec- 
tion in their property, ft, would bean unwarranted 
construction of these treaties, laws, ordinances and 
municipal regulations to decide that the Indians 
were not to be maintained in the enjoyment of all 
the rights which they could have enjoyed under 
either, hud the provinces remained under the do- 
minion of Snuin. Itwoi.M be radiera perversion 
of their spirit, meaning and terms, contrary to the 
injunction of the law under which the court acts, 
which makes the stipulations of auv treaty, the 
laws and ordinances of Spain, and these acts of 
Congress, so far as either apply to this case, the 
standard rules for its decision. 

The treaties wirh Spain and England before the 
acquisition of Florida by the United States, which 
guaranteed to the Seminole Indians their lands ac- 
cording to the right of property with which they 
posst^sod them, were adopted by the United States; 
who thus became the protectors of all the rights 
they had previously enjoyed, or could of right en- 
joy under great Britain or Sp:iin, ns individuals or 
nation*. t>> any treaty to which the United States 
thus became parties in 1SW. 

Tbe Indian right to the lands us property was not 
merely of possession, that of alienation was con- 
comitant; both were equally secured, protected 
and guaranteed by Great Britain and £>pain.3ubject 
only to ratification and confirmation by the license, 
charter or deed from the governor representing 
the king. Such purchases enabled the Indians to 
pay their debts, compensate for their depredations 
on the traders resident among them to provide for 
their wants; while they were available to the pur- 
chasers as payment of the considerations which tit 
their expense hud been received by the Indians. It 
would have been a violation of the faith of the 
government to both, to encourage traders to settle 
in the province, to put themselves and property 
into the power ot the Indians, to suffer the latter to 
contract debts, arid when willing to pay them by 
the ouiy means in their power, a cession of their 
lands, withhold an assent to the purchase, which by 

! their laws or municipal regulations wa3 necessary 
to vest a title. Such a course was never adopted 
by Great. Britain in any of her colonies, nor by 
Spain in Louisiana or Florida. 

The laws made it necessary, when the Indiana 
sold their lands, to have the deeds presented to the 
governor for conformation. The sales by tbe In- 
dians transferred the kind of right which they 
possessed ; the ratification of the sale by tbe 
governor must be regarded as a relinquishment of 
the title of *the crown to tbe purchaser, and [*715 
no instance is known where permission to sell bus 
been “ refused, or the rejection of an Indian suie.'* 

In the present case tbe Indian sale has been con- 
firmed with more than usual solemnity and pub- 

I licity : it has been done at a public council and 
I convention of the Indians conformably to treaties, 
to which the king was a party, and which the United 
States adopted; and the grant was known to both 
parties to the treaty of cession. The United States 
were not deceived by the purchase, which they 
knew was subject to the claim of the petitioner, or 
those from whom he purchased : and they made no 
stipulation which should put it to a severer test 
than any other: and it was made to a house which, 
in consideration of its great, and continued services 
to the king and his predecessor, hail deservedly 
given them high claims as well on his justice as his 
faith. But if there could be a doubt thut the evi- 
dence in the record did not establish the fact of a 
royal license or assent to this purchase «3 a matter 
of specific and judicial belief, it would bo presumed 
aa a mutter of law arising from the facts and cir- 
cumstances of the case, which are admitted or un- 
questioned. 

As heretofore decided by this court, the luw pre- 
sumes the existence in the province's of on officer 
authorized to make valid grants: a fortiori. to 
give license to pun has** and to continu: and tho 
treaty designates the Governor of West Florida as 
the proper officer to make grants of Indian lands 
by confirmation as plainly .is it does the Governor 
of Fast Florida to make original grants, or the In- 
tendant of Florida to grant royal lands. A 
direct grant from the crown of lund-» IU a royal 
hav en may be presumed on an uninterrupted pos- 
session of sixty years, or a prescriptive possession 
of crow n lands for forty years. 

The length of time which brings a given case 
within the legal presumption of u grunt,charter, or 
license, to v alidate a right long enjoyed, is not 
definite, rie|xnding on its peculiar circumstances. 

After the case had l»een fully heard in the supe- 
rior Court ot Middle Florida, the judge of that 
court, in examining the evidence in the case with 
a view to its decision, considered that he had dis- 
covered in the date of the water-mark in the paper 
on which one of the originul Spanish documents 
bad been written, a circumstance w hich brought 
into doubt the genuineness of the instrument. .No 
objection of this kiud hud been made during the 
argument of the cause: and after the supposed 
discovery, no opportunity WHS permitted br the 
Court of Florida to the claimants to explain or ac- 
count for the same. After the appeal had been 
docketed in this court, the appellants asked per- 
mission to aend a commission to procure testimony, 
which it was alleged would fully explain the cir- 
cumstance. and offered to read cx-partc depositions 
to the same purpose. 

Bv THE COCKT: This is refused, because In tin 
appellate court, no new evidence cau be taken nr 
received without violating the best-established 
rules of evidence. Under such circumstances, it 
would l>e dealing to tbe petitioner a measure of 
justice incompatible with every principle of equity, 
to visit upon his title an objection which the 
claimant was not bound to anticipate in the court 
below, which he could not meet there, and which 
this court were compelled to refuse him the means 
of removing by evidence. We will not sav whut 
courue woulu have been taken if his title had de- 
pended on the date of the paper alluded to; MS the 
case is. It is onlj' one of numerous undisputed 
71C*j documents tending *to establish the grant, 
the validity of which is but little if it could be iu 
any degree affected by tbe date of tbe permission. 

Cases referred to: Johnson and Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat.) 
240 (1823); 
Campbell v. Hall, 1 Cowp. 204 (J.C.P.C. 1774); 

98 E.R. 1045 (J.C.P.C. 1774); 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). 



NATTTPE OF ABORIGINAL TITLE 



x• vuijt TUX \ucux v^iix.v_aiic/ 

Canada (Quebec) - Lands appropriated to Indians - Dominion or Provincial 

Title - 13 & 14 Viet. (Can.), c.42, ss. 1,2 - British North America Act, 
1867 (30 & 31 Viet. c. 3), s. 109 - Sale of Crown Property by Sheriff - 

Title of Purchaser - Code of Civil Procedure, arts. 399, 2213. 

The title to lands in the Province of Quebec appropriated for the use of 

Indians and surrendered to the Crown in 1882, passed to the province under 

s. 109 ENA Act. The effect of 13 & 14 Viet. (Can.) c.42, was not to give 

the Indians an equitable estate in the lands; the title remained in the 

Crown, the Catmissioner for Indian Lands being given such an interest as to 

enable him to exercise the powers of management cormitted to him by that 

statute. 

Cases referred to: St. Catherines Milling and Lumber Co. v. The Queen 

(1888) 14 App. Cas. 46é 

Statutes considered: 1851, 14 & 15 Viet. (Can.) c. 106. 

"An Act to authorize the setting apart of 
lands for the use of certain Indian tribes in 
Lower Canada". 

1850, 13 & 14 Viet. c. 42. 

"An Act for the better protection of the 
lands and property of the Indians in 
Lower Canada". 

Amodu Tijani v. Secretary, Southern Nigeria (1921) 2 App. Cas 399 

Nigeria - Lagos - Native Tenure of Land - White Cap Chiefs - Communal Land - 
Acquisition of Land by Government - Compensation - Public Lands 

Ordinance, 1903 (No. 5 of 1903, Lagos). 

The radical title to lard held by the White Cap Chiefs of Lagos is in the 
Crown, but a full usufructuary title vests in a chief on behalf of the 

community of which he is the head. That usufructuary title was not affected 

by the cession to the British Crown in 1861; the system of Crown grants must 

be regarded as having been introduced mainly, if not exclusively, for 
conveyancing purposes. 
Upon the lard held by a White Cap Chief being acquired for public purposes 

under the Public Lards Ordinance, 1903, the compensation is payable on the 

footing that the chief is transferring the lard in full ownership (except 
so far as it is unoccupied) ; the compensation is to be distributed among 

the members of the comrrunity of which he is Chief according to the procedure 
provided by the Ordinance. 

A very usual form of native title is that of a usufructuray right, which is 

a mere qualification of or burden on the radical of final title of the 

Sovereign where that exists. In such cases the title of the Sovereign is 

a purely legal estate, to which beneficial rights may or may not be 

attached. But this estate is qualified by a right of beneficial user which 

may not assume definite forms analogous to estates, or may, where it has 

assumed than, have derived than from the intrusion of the mere analogy of 

English jurisprudence. Their Lordships have elsewhere explained principles 
of this kind in connection with the Indian title to reserve lands in Canada 

(St. Catherine's Milling & Star Chrcme). 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889) 

14 App. Cas 46; 
Star Chrome (1921) 1 App. Cas. 401; 
A.G. of Southern Nigeria v. Holt (1915), App. Cas. 599. 



Bsacher v. Wetherby, 95 U.S. 517 (1877) 

School lards - title of State - Indian occupancy - sale of Indian lands. 

1. By the Act of Congress, of August 6, 1846, authorizing the People of the 
Territory of Wisconsin to organize a State Government, section 16 in 
every township, of the public lands in said State, which had not been 
sold or otherwise disposed of, was granted to said State for the use 
of schools. 

2. No subsequent law authorizing a sale of public lands could be construed 
to embrace them. Although they were not specially excepted, they could 

not be diverted frcm their appropriation to the State. 

3. The right to such land held by the Indians was only that of occupancy. 
The fee was in the United States, subject to that right, and could be 

transferred by them whenever they chose. 

4. The Act of Congress of February 6, 1871, authorizing a sale of the 

townships occupied by the Stockbridge and the Munsee Tribes, must be 
held to apply only to those portions which were outside of section 16. 

Cases referred to: Johnson and Graham's Lessee v. McIntosh, 21 U.S. 

(8 Wheat.) 240 (1823). 

R. v. Bonhomme (1917) 38 D.L.R. 647. 

 Affirmed 59 S.C.R. 679 (no reasons given) 

A Crown grant mast be construed most strictly against the grantee and most 

beneficially for the Crown so that nothing will pass to the grantee but by 
clear and express words. 

Possession of ungranted land by roaming Indians could not remove the fee 
frcm the hands of the Crown. There cannot be any ownership of any 

territory acquired by possession or prescription by Indians because 'les 

uno possèdent pour les autres.' 

Cases referred to: Corinthe v. Séminaire de St. Sulpice, 5 D.L.R. 263, 

(1912) A.C. 872; 

St. Catherine's Milling & Lumber Co. v. The Queen, 

13 Can. S.C.R. 577, 14 App. Cas. 46; 

A.G. Can. v. Giroux, (1916) 53 S.C.R. 172. 
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Calder v. A.G. of B.C. (1973) S.C.R. 313 
(1971) 13 D.L.R. (3d) 64 
 (1970) 8 D.L.R. (3d) 59 

Indians - Aboriginal title to lands - Territory occupied by Nishga Tribe - 
Extinguishment of title. 

Crown - Sovereign immunity - Claim of title against Crown in right of Province - 
Absence of fiat of Lieutenant-Governor - Court without jurisdiction to make 
declaration requested - Crown Procedure Act, R.S.B.C. 1960, c. 89. 

The appellants, suing on their own behalf and on 
behalf of all other members of the Nishga Tribil 
Council and four Indian bands, brought an action 

against the Attorney-General of British Columbia for 
a declaration "that the aboriginal title, otherwise 

known as the Indian title, of the Plaintiffs to their 
ancient tribal territory . . . has never been lawfully 
extinguished”. It was agreed that this territory con- 
sisted of 1,000 square miles in and around the Nass 
River Valley, Observatory Inlet, Portland Inlet and 
the Portland Canal, all located in northwestern British 
Columbia. The action was dismissed at trial and the 
Court of Appeal rejected the appeal. With leave, the 
appellants then appealed to this Court. 

Held (Hall, Spence and Laskin JJ. dissenting): The 
appeal should be dismissed. 

Per Martland, Judson and Ritchie JJ.: The Royal 
Proclamation of October 7, 1763, which the appel- 
lants claimed applied to the Nishga territory and 
entitled them to its protection, had no bearing upon 
the problem of Indian title in British Columbia. The 
history of the discovery and settlement of British 
Columbia demonstrated that the Nass Valley, and, 
indeed, the whole of the Province could not possibly 
be within the terms of the Proclamation. The 3rea in 
question did not come under British sovereignty until 
the Treaty of Oregon in 1846. The Nishga bands, 
therefore, were not any of the several nations or 

tribes of Indians who lived under British protection in 
1763 and they were outside the scope of the 

Proclamation. 

When the Colony of British Columbia was estab- 
lished ir. 185S, the Nishga territory became part of it. 
The fee was in the Crown in right of the Colony until 
July 20. 1871, when the Colony entered Confedera- 
tion, and thereafter in the Crown in right of the 
Province of British Columbia, except only in respect 
of those lands transferred to the Dominion under the 
Terms of Union. 

A scries of .proclamations by Governor Douglas 
between 1858 and 1863. followed by four ordinances 
enacted between 1865 and 1870, revealed a unity of 
intention to exercise, and the legislative exercising, of 
absolute sovereignty over all the lands of British 
Columbia, a sovereignty inconsistent with any con- 
flicting interest, including one as to “aboriginal title”. 

Under art. 13 of the Terms of Union, the charge of 
the Indians, and the trusteeship and management of 
the lands reserved for their use and benefit, were 
assumed by the Dominion Government. The recom- 
mendations of a Royal Commission in 1913 resulted 
in the establishment of new or confirmation of old 
Indian reserves in the Nass area. Although it was said 
that this was done over Indian objections, neverthe- 
less the federal authority did act under its powers 
under s. 91(24) of the B.N.A. Act. It agreed, on 
behalf of the Indians, with the policy of establishing 
these reserves. 

Also, the Government of the original Crown 
Colony and, since 1871, the Government of British 



Columbia had made alienations in the Nass Valley 
that were inconsistent with the existence of aboriginal 
title. Further, the establishment of the railway belt 
under the Terms of Union was inconsistent with the 
recognition and continued existence of Indian title. 

In view of the conclusion reached as to the disposi- 
tion of the appeal, it was not necessary to determine 
the point raised by the respondent that the Court did 
not have jurisdiction to make the declaratory order 
requested because the granting of a fiat under the 
Crown Procédure Act, R.S.B.C. 1960, c. 89, was a 
necessary prerequisite to bringing the action and it 
had not been obtained. However, agreement was 
expressed with the reasons of Pigeon J. dealing with 
this point. 

St. Cctkarir.es Milling and Lumber Co. v. The 
Queen (1S88), 14 App. Cas. 46; Johnson v. McIntosh 
(1823), 21 U.S. 240; Worcester v. State of Geo.gin 
(1832). 31 U.S. 530; United States v. Santa Fe Pacif- 
ic R. Co. (1941), 314 U.S. 339; United States v. Aicea 
Land of Tillamooks (1*546), 329 U.S. 40; (1951). 341 
U S. 48; Tce-Hit-Ton Indiens v. United States (1955), 
348 U.S. 272, referred to. 

Per Pigeon J.; Although sovereign immunity from 
suit without a fiat has been removed by legislation at 
the federal level and in most of the Provinces, this 
has not yet been done in British Columbia. Accord- 
ingly, the preliminary objection that the declaration 
prayed for, being a claim of title against the Crown in 
the right of the Province of British Columbia, the 
Court has no jurisdiction to make it in the absence of 
a fiat of the Lieutenant-Governor of that Province, 
should be upheld. 

Lovibor.d v. Governor General of Canada, (I930J 
A.C. 717; Attorney-General for Ontario v. McLean 
Gold Mines, [1927] A.C. 185, applied. 

Per Hall, Spence and Laskin JJ., dissenting: The 
proposition accepted by the Courts below that after 
conquest or discovery the native peoples have no 
rights at all except those subsequently granted or 
recognized by the conqueror or discoverer was 
wholly wrong. There is a wealth of jurisprudence 
affirming common law recognition of aboriginal rights 
to possession and enjoyment of lands of aborigir.ees 
precisely analogous to the Nishga situation. 

Paralleling and supporting tlie claim of the Nishgas 
that they have a certain right or title to the lands in 
question was the guarantee of Indian rights contained 
in the Royal Proclamation of 1763. The wording of 
the Proclamation indicated that it was intended to 
include the lands west of the Rocky Mountains. 

Once aboriginal title is established, it is presumed 
to continue until the contrary is proven. When the 
N'ishca people came under British sovereignty they 
were entitled to assert, as a legal right, their Indian 
title. It being a legal right, it could not thereafter be 
extinguished except by surrender to the Crown or by 
competent legislative authority, 2nd then only by 
specific legislation. There was no surrender by the 
Nishgas and neither the Colony of British Columbia 
nor the Province, after Confederation, enacted legis- 
lation specifically purporting to extinguish the Indian 
title nor did the Parliament of Canada. 

Further, on the question of extinguishment, the 
respondent relied on what was done by way of Acts. 
Ordinances and Proclamations by Gov ernors Douglas 
and Seymour and the Council of British Columbia. 
However, as submitted by the appellants, if cither 
Douglas or Seymour or the Council of the Colony of 
British Columbia did purport to extinguish the Nishga 
title any such attempt was beyond the powers of 
cither the Governors or the Council and what, if 
anything, was attempted in this respect was ultra 
vires. 

As to the pre-emption provision in the consolidat- 
ing Ordinance of July 1, 1870, on which the Courts 
below chiefly relied in making the finding that the 
Indian title in British Columbia had been extin- 
guished, it was obvious that this enactment did not 
apply to the Nishga lands on the Nass River. The 
Northwest boundary of the Colony in that area was 
still in dispute at the time. 

On the question of jurisdiction, actions against the 
Crown in British Columbia are governed by the 
Crown Procedure Act and this Act provides for the 
petition of right procedure, which requires that a fiat 
be obtained as evidence of the consent of the Crown 
to the action. However, the petition of right proce- 
di» < uucs i,in âyui V to fWA'cCuings seeking declarato- 
ry or equitable relief. Furthermore, the validity of 
what was done by Governors Douglas and Seymour 
in** ,*t. . » - ■ - ... , ....... • • j ■' * «v *. .**.. n , . o m c* ■ a 

was a vital question to be decided in this appeal and 
the Province could not be permitted to deny access 

by the Nishgas to the Courts for the determination of 
that question. 



Cases referred to in Supreme Court: 

St. Catherine's Milling & Lumber Co. v. The Queen, 
(1889) 14 App. Cas. 46; 
Johnson v. McIntosh, 21 U.S. Wheat. 240; 
Worcester v. State of Georgia, 31 U.S. (6 Pet.) 515; 
Re Southern Rhodesia (1918) App. Cas. 211; 
U.S. v. Santa Fe Pacific R. Co., 314 U.S. 339; 
Tee-Hit-Ton Indians v. U.S., 348 U.S. 272; 
Shoshone Tribe of Indians v. U.S.; 
Cherokee Nation v. State of Georgia, 30 U.S. (5 Pet.) 
Amodu Tijani v. Secretary, Southern Nigeria (1921), 
2 App. Cas. 399; 
R. v. White & Bob, (1966) 52 D.L.R. 481; 
U.S. v. Alcea Band of Tillamooks, 329 U.S. 40; 
A.G. Que. v. A.G. Can. (1921), 1 M2 401; 
Dominion of Can. v. Prov. of Ontario (1910) A.C. 637; 
R. v. Sikyea (1964) S.C.R. 642; 
Tamaki v. Baker (1901) A.C. 561; 
Cook v. Sprigg (1899), A.C. 572; 
Milirrpum et al v. Nabalco Pty. Ltd., 17 F.L.R. 141; 
Cramer v. U.S., 261 U.S. 219 

Statutes considered: 

"An act to provide for the settlement of differences 
between the governments of the Dominion of Canada 
and the Province of British Columbia respecting 
Indian lands and certain other Indian affairs in 
the said province", (1920), (Can. 2nd Sess.), c.51; 

Crown Procedure Act, R.S.B.C. 1960, c. 89. 
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Cherokee Nation v. The State of Georgia, 30 U.S. (5 Pet.) 1 (1831) 

1»J "THE CHEROKEE NATION 
T. 

THE STATE OF GEORGIA. 

Injunction to prêtent treattion of Act of State 
fsgi*hi(nre—jarisdietion of the Supreme Court 
under the Constitution—It gat status of Indian 
tribe, not foreign State irithin meaning of the 
Constitution—tiVc of Indians to hint—Vo ir 
réfutions to the UniUd States—province of the 
judicial department. 

Motion fornn Injunction to prevent tlm execu- 
tion of certain arts of tlie LetrMaftirc of flic State 
of Georgia in the territory of the Dlierokcc Nation 
of Indians, on behalf of the Cherokee Nation ; they 
claiming to proceed in the Supremo Court of the 
United States ns a foreign state ugain>t the State 
of Georgia, under the provision of the Constitu- 
tion of the United States which gives to the court 
jurisdiction in controversies In which a State of 
the United State* or the citizens thereof, and a 
foreign state, citizens, or subjects thereof, tiro 

The Cherokee Nation Is nota foreign state. In tho 
p'Mise in which the term “ foreign state” is used in 
the Constitution of the United States. 

The third articled the Constitution of the United 

two people in existence. In general, nations not 
owing a common allegiance are foreign to each 
other. The term fmeojn mtfiou is with strict pro- 
priety applicable by either to the other. Hut tho 
relation of the Italians to the United States is 
marked by peculiar and cardinal distinctions which 
ex i>t nowhere else. 

The Italians are acknowledged to have an un- 
questionable. and heretofore an unquestioned right 
to tho lauds they occupy, until that right shall be 
extinguished by a voluntary cession to our govern- 
ment. It may well lie doubted whether t !)•»*<» tribes 
which reside within the acknowledged boundaries 
ot the United States can with strict accuracy ta.» 
denominated foreign nations. They may more 
correctly perhaps be denominated domestic de- 
pendent nations. They occupy a territory to which 
we assert a title Independent of their will, which 
must take effect in point of possession when their 
right of pos-v-don ceases—meanwhile they are in 
n state of pupilage. Their relations to the United 
States resemble that of a ward ro his gardian. They 
look to our government tor protection: rely upon 
Its kindness and its power ; appeal to it for relief to 
their wants; and address the President us their 
great father. 

The bill tiled on behalf of th** Cherokee* s^eks to 
restrain a State from iho forcible exercise of legis- 
lative power over a neighboring people asserting 
their independence, their right to which the State 
denies. On several of the matters alleged in tho 
bill, tor example on the la ws making it criminal to 
exercise the usual power of self-government in wmm§mmmrnmil! sf 

of the sane.* section give* the Supreme Court or 
inal jurisdiction in all ea«es In which a State shall 

prays 
their possessions, mar bo more doubttul. The mere 

bo^,ikTî*r«s,;!^o, m,y
 O-,... .uu'.'y j êmimEmïÊÊm&mmm Elates recognize them as a 

people capable ot maintaining the relations of 
peace and war; of being responsible in th-ar polit- 
ical character (,,r »fiy violation of their cnciigo- 
nn ut-, or for any aggression cornmirotl on tin* 
citizens of the United States by any individual of 
2*J their connu unity. I.aws have "IMI.II enacted in 
the «pirit of tliev treaties. Tie? acts of our gov- 
ernment plainly recognize the Uhernkce Nation us 
u State, and tile courts me bound by t!i«»>c acts. 

1’ «* condition id' the Indian>. in relation to the 
United Mates, is perhaps unlike that of any other 

the court may well be quc-»rioriod. It savors ton 
much of the exercise ot political power, to be 
within the proper prov ince of the Judicial depart- 
ment. 

N»>TU.—_f* tn juriotiction of fat, nil aunts, tie- 
•ntuitj mi rliatorter amt i •«itlcnrc of juittos, see 

nott-tf» Kmory v. Grcenough. 3 Dali., ; ami note 
to Straw bridge v. Curtis-*, it (.'ranch., 'Jo7 ; and note 
to Hope In*. Co., v. floardmati, it Cranch. .*»T 

“State” must be a uictobcr of the Union. It 
Is not sui?i< lent tii.it it be tin ntgnni/.cd political 
body within the limita of the Union. Scott v. 
Jon. «, .*» How., 313, 377. 

I’KTKJIS 5. 

flHUS cast- came In-fore tin.- court on a motion 
I. on behalf of I lie Cherokee Nation of Indian* 

for a siili|iu-na, anil f.-r an injunction to restrain 
the State of Gcorixia, the Governor, Atlorncy- 
General, judecs, justices of the peace, slttriîT*. 
deplitv-sherills, constahh-s, and others, tlicoth- 

! ccr.s, a-ents, and servants of that State, from 
! executing anil enforein-; the laws of Georgia, 
| or any of these laws, or serving process, or do- 
in'; ainthin; toward- the execution or enforce- 
ment of those laws within the Cherokee terri- 
tory. as designated In treaty between the Unit- 
ed States anil the Cluai kee Nation. 



SUPREME COURT OF THE UNITED STATES. 1?31 

The motion MSS made, after notice, nml n 
f}*l copy of the hill 'tiled at tlie instance and 
Itmltr the authority of the Cherokee Nation 
had been served on the Governor and Attorney- 
General of the State of Georgia on the 27th 
I>ecembcr, lbJO. and the 1st of January, 1SJ1. 
The notice stated that the motion would he 
made in this court on Saturday, the 5th day of 
March, ISttl. The hill was signed bv John 
lvoss, principal chief of the Cherokee Nation, 
and an ntlielavit, in the usual form, of the facts 
stated in the hill, was annexed; which was 
sworn to before a justice of the peace of lîich- 
mond County, State of Georgia. 

The hill set forth the complainants to he 
“the Cherokee Nation of Indians, a foreign 
state, not ou inti alleciar.ee to the. United Stales, 
nor to any State of this Union, nor to any 
prince, potentate or State, other than their 
own. 

“That from time immemorial the Cherokee 
Nation have composed a sovereign ami inde- 
pendent Stale, and in this character have been 
repeatedly recognized, and Mill stand recog- 
nized by the United Slates,in the various treaties 
subsisting between their nation and the United 
States." 

That the Cherokees were the occupants and 
ow ners of the territory in w hich they now ré- 
sille before the first approach of the white men 
of Kurope to the western continent; “deriving 
their title from the Great Spirit, who is the 
common father of the human family, and to 
whom the whole earth belongs.” Composing 
the Cherokee Nation, they and their ancestors 
liave been and are the sole and exclusive mas- 
ters of this territory, governed by their own 
law s, usages and cuMoms. 

The hill states the grant (by a charter in 1752) 
of the country on this continent lying between 
the Savannah and Alatahama rivers by George 
the Second, "monarch of several islands on the 
eastern coast of the Atlantic,” the same country 
being then in the ownership of several distinct, 
sovereign, and independent nations of Indians, 
and amongst them the Cherokee Nation. 

The foundation of this charter, the hill states, 
is asserted to be the right of discovery to tlie ter 
ritory granted; a ship manned by the subjects of 
the king having, “about two centuries and 

aenuired by them fora valuable consideration; 
nlid no pretension w as ever made to set up the 
ilritisb laws in the country owned by the In- 
dians. That various treaties have been, from 
time to time, made between the Ilritisb colony 
in Georgia; between the' State of Georgia be- 
fore lier eon federation with the other States; 
between the Confederate Stales afterwards; 
and, finally, between the United States under 
their present ConMiiution. and the Cherokee 
Nation, n> well ns other nations of Indians: in 
all of which the Cherokee Nation and the other 
nations have been recognized as sovereign and 
inilvpt mh-nt States; po-sovdilg both the exclu- 
sive right to their territory, nml the exclusive 
right of self-government within that territory. 
That the valions proceedings from time to time 
had by the Congress of the United States under 
the articles of their confederation, ns well ns 
under the present Constitution of the United 
States, in relation to the subject of tlie Indian 
nations, continu the same view of the subject. 

Tlie bill proceeds to refer to the Treaty con- 
cluded at Hopewell, on the 2stli November, 
ITS), “between tbe commissioners of tlie 
United States and bead men and warriors of 
all tlie Cheroke?<; ” the Treaty of Holslon of 
the 22d July. 1701, “ between the ITc-ident of 
tbe United States by his duly authorized com- 
missioner. William Hlount. and tbe chiefs mid 
warriors of the Cherokee Nation of Indians," 
and tbe additional 'articleof 17th Novcm- [*5 
her, 1702, madcat Philadelphia by llenrv Knox, 
tbe Secretary at War. acting on behalf of tbe 

'United State'; tbe Treaty made at Philadel- 
phia on tin; 2'lih Jut ■ 1721; tbe treaties be- 
tween tin* same partie' in i te it Tellieo 2d Oc- 
tober. 1700; on the 24th October, 1201; on the 
25th October, 1205, and tbe 27tli October. 1S05; 
the Trea'y at Washington on the 7th January, 
1200, with the proclamation of that convention 
by the President, and tlie elucidation of that 
convention of 11th September, 1207 ; the Treaty 
between the United States and the Cherokee 
Nation made at the city of Washington oil tho 
22d day of March. IMG; another convention 
made at the same place on the same day by the 
same parties; a Treaty made el the Cherokee 
Agency on llw >>;h July, 1207; and a Treaty 
made at the ritv of Washington on the 27th 

half before, sailed aiong the coast of the west- I February, 1SIU: "all of which treaties and 
ern hemispheie, from the fifty-sixth to the 
•4*1 thirty eighth degree of north 'latitude, and 
looked upon the face of that coast without even 
landing on any part of it.” This right, as af- 
fecting the right of tlie Indian nation, the bill 
denies; and asserts that tiie whole length to 
which tlie right of discovery is claimed io ex- 
tend among European nations is to give to tin 

conventions were duly ratified and confirmed 
IJV the Semite of the United States, and became 
thenceforth, and still are, a part of the supreme 
law of the land." 

j!y those treaties the bill asserts the Cherokee 
Nation of Indians are acknow ledged and treated 
with as sovereign aud independent States 
.vitbin the boundary arranged by those treaties. 

first di-coveter tlie prior and exclusive right to 1 and that the complainants are. within the bound- 
purchase these lands from the Indian proprie-1 ary eMubli-hcd by tlie Treaty of 1710, sover- 
tors, against all other European sovereigns: to [ eign and independent, with 
which principle the Indians have never assent- 
ed; and which they deny to he n principle of 
the natural Jaw of nations, or obligatory on 
them. 

The bill alleges that it never was claimed un- 
der the charier of George the Second, that the 
granteis had a right to di-turb the self-govern- 
ment of the Indians w ho w ere in possession of I 
the coiintrv; nml that, on the contrary, treaties | between Hie United States and the Chernketf 
were made by the first adveiitureis with the I Nation, an ardent desire has been evinced by 
Indians, by which a part of the territory was I the United States to lead the Cherokees to a 
«G PETRUS 5. 

li the right of self- 
government, without any right of interference 
w ith the same on tlie part of any Stute of the 
United States. Tile bill calls the attention of 
the court to the particular provisions of tlio>e 
treaties, “for the purpo-e of verifying the 
truth of the general principle' deduced from 
them." 

The bill all •.•go*, from ties e.nli . .:i'eicoiir<p 



THE CIIEHOKKE NATION V. THE STATE OK CKOUHIA. 5 l<::i 

i*-i ;i)i*r degree of civilization. This is shown 
l.v tlic Mill article of the Treaty of MoKton, mu! 
|.\ thecout -e pursued by the United States in 
lstis. wlena treaty was made giving to n por- 
(ii>n of the nation w hich prefoned the hunter 
st..'c a territory on the west of the Mississippi, 
in exchange for a part of the low er country of 
the Clterokees; nml assurances were given by 
tli" President that those w ho chose to remain 
for the purpo;e of engaging in the pursuits of 
agricultural and civilized life in the country 
<>‘| they occupied, might rely "on the •pat- 
ronage. aid an:l good neighborhood of the 
l"nileil States.” The Treaty of Sth duly, 1S17. 
was made to carry those promises into ctTeet. 
and in reliance on them a large cession of lands 
was thereby made; and in 1810. on the 27lb 
February, another treaty was made, the pre- 
amble of which recites that a greater part of the 
Cherokee Nation had expressed an eat nest desire 
to remain on this side of the Mississippi,and were : 
desirous to commence those measures which ! 
they (lient necessary to the civilization and 
preservation of their nation; to give ctTcct to 
which object, without delay, that treaty was 
declared to be made; and another large cession 
of their lands was, thereby, made by them to 
the United -■'tales. 

Ily a reference to the several treaties, it will 
he seen that a fund is provided for the estab- 
lishment of schools; and the hill asserts that 
great progress hits been made by the ('hcrokees 
tit civilization and in agriculture. 

They have established a constitution and 
form of government, the leading features of 
which they have borrowed from that of the 
l niled States: dividing their government into 
three separate depart meets, legislative, executive 
and judicial. In conformity with this consti- 
tution, tla-se department* have till been or- 
ganized. Tltev have formed a code of laws, 
civil and criminal, adapted to tln ir situation; 
have erected courts to expound and apply those 
laws, and organized an executive totally them 
into effect. They have established schools for 
the education of their children, and churches 
in which the Christian religion is taught; they 
have abandoned the hunter state and become 
agriculturists, mechanics and herdsmen; and, 
under provocations long continued and hard 
to be borne, they have observed, with fidelity, 
nil their engagements by treaty with the United 
States. 

Under the promised “ patronage and good 
neighborhood ” of the United States, a portion 
of the people of the nation have become civil 
ized Christians anil agriculturists; and the 
bill alleges that in these respect, they are w ill- 
ing to submit to a comparison with their white 
brethren around them. 

The bill claims for the Cherokee Nation the 
benefit of tlic provision in the Constitution 
that treaties arc the supreme law1 of the land, 
and all judges are hound thereby; of the dec- 
laration in the Constitution that no Stale shall 
7*] pass any law •impairing the obligation of 
contracts; and avers that all the treaties referred 
to are contracts of the highest character and 
of the most solemn obligation, it nssfrts that 
the constitutional provision that Congress shall 
have power to regulate commerce with the 
Indian tribes, isn power which front its nature 
i» exclusive, and conseeptenlly forbids all inter- 
PETEIIS 5. 

fcrcncc by nay otto of the St iles. That Con- 
gress have, in execution of this power, passed 
various acts, and among others the Art of 1802, 
" to regulate tra-le and intercourse w ith the In- 
dian tithes, and to pte-t-rve peace on the fron- 
tiers.” The objects of these acts are to conse- 
crate the Indian boundary as arranged bv the 
treaties, and they contain clear recognitions of 
the sovereignty of the Indians, anti of their 
exclusive right to give and to execute the law 
within that boundary. 

The bill proceeds to state that, in violation of 
these treaties of the Constitution of the United 
Stales and of the Act of Congress of 1S02, the 
State of Georgia, at a session of her Legislature 
held in December, in the year 1828, passed an 
Act which received the assent of the governor of 
that State on the 20th (lay of that month and 
year, entitled “An Act to add the territory lying 
witiiin this State and occupied by the Chero- 
kee Indians, to the counties of Carroll, Do 
IC all », Gwiuett, Hall and Habersham, and to ex- 
tend the laws of this State over the same, and 
for other purpos'-s." That afterwards, to wit, 
in the year 1820. the Legislature of the said 
State of Georgia passed another Act, which re- 
ceived the assent of the governor on tlic Ulth 
December of that year, entitled, “An Art to 
add the territory lying within the chartered 
limits of Georgia, now in the occupancy of the 
Cherokee Indians, to the counties of Carroll, 
De Kalb, Gwiuett, Hall and Habersham, and 
to extent! the laws of this (State over the same, 
and to annul all laws and ordinances made by 
tiie Cherokee Nation of Indians, and to provide 
for the compensation of oliicers serving legal 
processes in said territory, and to regulate the 
testimony of Indians, and to repeal the ninth 
section of the Act of 1828 on this stthjer.-t.” 

The elfcet of these laws and their purposes 
arc staled to he to pane! out the territory of 
the Clterokees; to extend all the laws of Georgia 
over the same; to abolish the Cherokee laws, 
ami to deprive the Clterokees of the protection 
of their laws; *to prevent them, as indi- ['S 
vidtials, from enrolling for emigration, under 
the penally of indictment before the State 
courts of Georgia; to make it murder in the 
oliicers of the Cherokee gneet nment to indict 
tin- sentence of death in cor.formin with the 
Cherokee laws, subjecting them all to indict- 
ment therefor, and death by hanging; extending 
the jurisdiction of the justices of the peace of 
Georgia into the Cherokee territory, and au- 
thorizing Die calling out of the ntiliiia of Geor- 
gia to enforce the process; and finally, declaring 
that no Indian, or descendant of any Indian, 
re.-iding within the Cherokee Nation of Indians, 
shall be deemed a competent witness in any 
court of lire State of Georgia in which a white 
person may be a party, except stu b white per- 
son resides within the said nation. 

All these laws are nurrred to he null and 
void because repugnant to treaties in full forc e 
to the Constitution of the United States, and 
to the Act of ('ongress of 1 >o2. 

The bill then pioceeds instate tin1 interference 
of President Washington for the protection of 
the Clterokees, ate! llte resolutions ot the Senate 
in eonserptenee of his reference of the subject 
of intrusions ott llicir fciri'.nry. That in 1 Sc• 2 
the Stale of Georgia, in ceding to the United 
States a large body of lands within her al- 
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leged chartered limits, and imposing a condition 
tlr.it llic Indian title should lie peaceably ex- 
tinguished, admitted the subsisting Indian 
title. That cessions of territory have always 
been voluntarily made by the Indians in their 

he th" <;ravc not only of their civilization and 
Christianity, but of the nation itself. 

It also alleges that the portion of the Dation 
who emigrated ’'tinder the patronage mid [“JO 
sanction of the President of 1808 and lfOH, and 

national character; anil that cessions have been | settled on the territory assigned to them on the 
made of ns innch lamias could be spared, ntildIIS1S Hiver, were afterwards required to 
the cession of 18111, “ when they had redtn»d remove again ; and that tliev did so under the 
their territory into a* small a compass as their j stipulations of a Treaty made in .May. 1828. 
own convenience would bear, urnl they then j T|IL. place to which they removed under this 
accordingly resolved to cede no more.” '1 he bill . |ast treaty is said to bo'exposed to incursions 
then refers to the various applications of Geor i „f |,0-filJ Indians, and that they arc "engaged 
gialo the l niled Statestoe.xtingnish the Indian ■ jn constant scenes of killing and scalping, and 
title Iiy force, and her denial ot the obligations i Icive to wage a war of extermination v. ith moro 
of the treaties with the C herokees; although ; powerful tribes, before whom they will ulli- 
undcr tlie-e treaties large additions to her dis-1 m-itely fall." They liave, therefore, decidedly 
posable lands had been made, and states that1 rejected the offer of exchange. The bill then 
Presidents .Monroe and Adams, in succession, proceeds to state various acts under the author- 
understanding the articles of cession and agree-1 jtv 0f (|le laws of Georgia, in defiance of the 
nient between the Mate of Georgia and the : : t < 
United States in the year lS'VJ as binding the 
United States («extinguish the Indian title so 
soon onlv as it could be done peaceably and on 
reasonable terms, refused, themselves, to apply 

treaties referred to and of the Constitution of 
the United States ns expressed in the Act of 
ISO-.», and that the State of Georgia has de- 
clared its determination to continue to enforce 
these laws so long as the complainants shall con- 

•.)*) force to these complainants, *or to permit tj„,K. I(J occupy their territory, 
it to be applied by the State of Georgia to : ...... ,.rc ..'r 
drive them from their possession; hut, on the 
contrary, avowed their determination to pro- 
tect these complainants by force if necessary, 
ntid to fuilill the guarantee given to them by t lie 
treaties. 

The State of Georgia, not having succeeded 

Hut while these laws are enforced in a mnn- 
ner the most harassing and vexatious to your 
complainants, the design seems to have been 
deliberately formed to carry no one of these 
ca-es to filial decision in the Mate courts, with 
the view, as the complainants believe and there- 
fore allege, to prevent any one of the Cherokco 

in these applications to the government, of the I defendants from earn ing those ca-es to the 
United Stales, have re-orted to legislation, in-1 Supreme Court of the United States, by w rit of 
tending to force, by those means, the Indians ; error for review, under the twenty liftli sec- 
frotn their territory. Unwilling to resist by | tjon of the Act of Congress of the United States, 
force of arms these pretensions and efforts, the i passed jn the year 17M». and entitled "An Act 
bill slates that application for protection and ! io r.-tabli-h the judicial courts of the United 

' States.” 
Numerous instances of proceedings are set 

forth at large in the bill. The complainants 
unconstitutional 

by the troops of the United 
States, but notice lias been given by the com- 

fortin’execution of the guarantee of the trea- 
ties has been made by the Cherokecs to the 
present President of the United States, and 
they have received for answer, "that 'he ; t,xpi.c.,c(| protection from these 
President of the United States has no power to j ,icts of C;COI ^i;v |,y tl.c troop 
protect them against the laws of Georgia ” 

The bill proceeds to refer to the Act of | mantling officer of those troops to John Koss 
Congress of 1880, entitled " An Act to provide | the principal chief of the Cherokee Nation, 
for mi exchange of lands with the Indians re- 
siding in any of the States or territories, and 
for their removal west of the Mis>is-ippi." 
The net is to apply to such of the Indians as 
may ehoo-e to remove, and by the proviso to 
it, nothing contained in the act shall be con- 
strued ns authorizing or directing the violation 
of any exi-ting treaty between the United States [ 
and anv of the Indian tribes. 

The complainants have not chosen to remove, 
and this, it is alleged, it is sullieiont for the 
complainants to say; but they proceed to state 
that they are fully satislied with the country 
they possess — the climate is salubrious; it i 
convenient for commerce and intercourse; 
contains schools in which tln-y can obtain teach- j1 

ers from the neighboring States, and places for j ' 
the worship of God. where Christianity is taught j 
by missionaries and pastors easily supplied from | 
the United State’s. The country, too, “ is con-, 
secrated in their affections from having been 
iinineiuorially the properly and residence of 
their ante-tors, and from containing now the 
graves of their fathers, relatives, and friends." 
Little is known of the country west of the Mis- 
sissippi; mid if accepted, the bill asserts it will 
28 

that “these troops, so far from protecting the 
Cherokecs, would co-operate with the civil offi- 
cers of Georgia, in enforcing their laws upon 
them.” Under these circumstance*, it is said 
that it cannot but be seen that unless this court 
shall interfere, the complainants tun e hut these 
alternatives—either to surrender their lands in 
exchange for others in the western wilds of this 
continent, which would he to seal, at once, the 
doom of their civilization, Chri-tianity. and 
national "existence; or to surrender their [*1 1 
national sovereignty, their property, rights and 
liberties, guaranteed as tlie-e now are by so 
many treaties, to the repacity and injustice of 

jt | the State of Georgia; or to arm them-elvcs in 
defense of these-acred rights, and fall, sword 
in hand, on the graves of their fathers. 

These proceedings, it is alleged, are wholly 
inconsistent with equity and good conscience, 
tend to the manifest w rong of the complain- 
ants, anil violate the faith of the treaties to 
which Georgia and the United States are par- 
ties, and of the Constitution of the United 
States. These wrongs are of a character wholly 
irremediable by the common law. and llto-e 
complainants are wholly w ithout remedy of any 

IT.Ttits 3. 
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Un,I, except by tlf intorposilion of this honor- 
able court. 

The bill overs that this conn has. by the Con- 
stitution and lawn of the United States,original 
jurisdiction of controversies between a State 

The supplemental bill stales that since their 
bill, now submitted, was drawn, the follow ng 
acts, démonstrative of the determination of the 
State of Georgia to enforce her assumed author- 
ity over the complainants and their territory. 

ind a foreign State, without any restriction as j property, and jurisdiction, have taken place, 
to the nature of the coat rovri »y; that, by the, The individu d called in that bill Corn Tassel, 
Constitution, treaties are the supreme law of | and mentioned as bavin" been arrested in the 
the land. That as a foreign State, the complain-1 Cherokee territory under process issued under 
ants claim the exercise of the powers of the : the laws of Georgia, has been actually hung. in 
court to protect them iu their rights, and that defiance of a u l it of error allowed by the Chief 
the laws of Georgia, which interfere with their! .fustire of this court to the final sentence of the 
rights and properly, shall he declared void, and j court of Georgia in his ease. That writ of error 
tlu-ir execution be perpetually enjoined. {having been received by the governor of the 

The bill states that John llo-ss is '• the prin-IStato was, as the complainants are informed 
cited chief and executive head of the Cherokee j and believe, immediately communicated b.v him 
Nation;" and that, in a full and regular council j to the Législature of the *Statc, then in [ ‘ IÎÏ 
of that nation, he has been duly authorized to! session; who promptly resolved, in substance, 
institute this and all other suits which may be-] that the Supreme Court of the United States 
come necessary for the assertion of the rights I had no jurisdiction over the subject, and ad- 
of the entire nation. !» ised the immediate execution of the prisoner 

The hill then proceeds in the usual form to tinder the sentence of the State Court, which 
ask und answer to the allegations contained in : accordingly took place. 
it. and “ that thc's.aid State of Georgia, her Gov- j The complainants beg leave farther to stale 
ernor. Attorney-General, judges, magistrates, j that the Legislature of the State of Georgia, at 
sheriffs, deputy-sheriffs,constables, and all other i the same session, passed the following laws, 
her officers, agents, ami servants, civil and mili-j which have received the sanction of the gov- 
tary. may he enjoined and prohibited fiomr.xc- ! ernor of the State: 
ruling the laws of that State within the bound- ! “An Act to authorize the survey and dispose 
ary of the Cherokee territory, as prescribed bv i lion of lands within the limits of Georgia, in 
the treaties now subsisting between the United ! the occupancy of the Cherokee tribe of Indians, 
States and the Cherokee Nation, or interfering, and all ollur unlocatvd lands within the limits 
in any manner with the rights of self govern- j of the said State claimed as Creek laud; and to 
lie nt possessed by the Cherokee Nation within 1 authorize the governor to call out the military 
the limits of their territory, as deiined by the i force to protect surveyors in the discharge of 
tieaty: that the two laws of Giorgia before . their duties : and to provide for (he punishment 
mentioned ns having been passed in the years j of persons who may prevent, or attempt to pre- 
1 2*] MNJS and 1SJI) may, by the decree of this i vent any surveyor from performing his duties, 

honorable court, be declared unconstitutional 1 as pointed'out’bv this act. or who shall willfully 
and void; and that the Slate of Georgia and all; cu' down or deface any marked trees, or remove 
lcr officers, agents, and servants may he forever ' any landmarks which may be made in pursuance 
enjoined from interfering with the latuls, mines, j of this act; aud to protect the Indians in t lie 
and other property, real nml personal, of the ■ peaceable possession of tlu ir improvements, and 
Cherokee Nation, or with t lie persons of the j of the Jots on which the same mav be situate.” 
Cherokee people, for, or on account of any- j Under this law it is stated that the lands 
tiling done bv llu-ni within the limits of the-within the boundary of the Cherokee territory 
Cherokee tcriitory; that the pretended right of 
the State of Georgia to the possession, govern- ’ 
ment, or control of the lands, mines, and other | 
property of the Cherokee Nation, within tluir 

are to be surveyed, and to be distributed by lot- 
tery among tin: |>”Oplc of Georgia. 

At the saine session the Legislatureof Georgia 
passed another Act, entitled, “An Act to 

territory, may, by this honorable court, lie de-1 declare void all contracts hereafter made with 
dared to be unfounded and void, and that the 1 the Cherokee Indians, so far as the Indians are 
Cherokees may be left in the undisturbed pos. concerned;” which act received the assent of 
session, use. aud enjoyment of the same, ac- j the governor of the State on the 23d of Deccm- 
cording to their own sovereign right and pleas-1 her. 
ure, and their own laws, usages, and customs, i The Legislature of Georgia, at its same se.s- 
freo from any hindrance, molestation, or inter- sion, passed another law, entitled, “ An Act to 
ruption by the State of Georgia, lier officers, j provide for the tempi rare disposal of the itn- 
ngetits, and servants; that these complainants provements and possessions purchased from 
may be quieted in the possession of ail their cant tin Cherokee Indians nml residents;” which 
t ights, privileges, and immunities, under their act received the assent of the governor of the 
various treaties with the United States; and State the 5Jd December, Isffff. 
that they may have stuli other and farther re- 
lief ns this honorable court may deem consistent 
with equity and good conscience, and as the 
nature of tiit-ir case may require.” 

Ou the day appointed for the hearing the 
counsel for flic complainants tiled a supple- 
mental bill, sworn to by Itichard Taylor, .1 ohn 
Hidge, and W. S. Coodcy of the Cherokee Na- 
tion of Indians, before a justice of the peace of 
the County of Washington iu the District of 
Columbia." 
ITTEKS 5. 

At its samescs-iou the Legislature of Georgia 
passed another law, entitled, “ An -Vet to pre- 
vent the exercise of assumed and arbitrary 
power by all persons under pretext of author- 
ity from the Cherokee Indians ami tlu ir laws, 
and to prevent »»hite persons from residing 
within that part of the chartered 'limits f * I 4 
of Georgia occupied by the Cherokee Indians, 
and to provide a guard for the protection of 
the gold mines, nml to enforce the law's of tho 
Slate within the af resaid territory.” 

ill) 



At tlif same session of its Legislature I• ;o 
State of Georgia passed another .Vet. entitled, 
“ An Act to authorize the ■ overnor to take pos 
session of the gold, silver, and other mines, ly- 
ing and being in that section of the chartered 
limits of Georgia commonly called the C herokee 
countrv, and ti’.o-e ii|i:iu all other unapptopriat- 
ed lands of the State, ami for punishing any 
person or persons who may hereafter he found 
trespassing upon the mines.” 

The supplemental hill further states the pro 
cceding of the governor of Georgia under these 
laws, anil that he has stationed an armed force 
of the citizens of Georgia at the yel l mines 
within the territory of tiio complainants, who 
arc entered in enforcing the laws of Georgia. 
Additional nets of violence atnl injustice are 
said to have been done under the authority of 
the laws of Georgia, and by her otlicers and 
agents, within the Chei’okce territory. 

The complainants allege that the several leg- 
islative acts herein set forth and referred to are I 
in direct violation of the treaties enumerated in 
their hill, to which this is a supplement, as well 
as in direct violation of the Constitution of the 
United States and the Act of Congress passed 
under its authority in the year ldod. entitled, 
" An Ac t to regulate trade ami intercourse with 
tho Indian tribes, ami to pieserve peace on the 
frontiers." 

They pray that this supplement may he taken I 
and received as a part of their hill; that the 
several laws of Georgia herein set forth may tie 
declared by the decree of this court to he null 
and void, on the ground of the repugnancy to 
the Constitution, laws, am! treaties set forth 
above and in the bill to which Ibis is a supple- 
ment; and that these complainants may h ive 
the same relief by injunction and a cl. cree of ] 
peace, or otherwise, according to equity and 
good conscience, against the c laws, as against 
those which are the subject of their bill a- tiia-l 
drawn. 

Tbe case was argued on the part of tin* com- 
plainants by Mr. Sri;;.-mt anil Mr. Wirt. .No 
counsel appeared for the .State of Georgia. 
Its*] 'Tor the complainants it w.ts con- 
tended. 

1. That the parties before the omit were, 
such as, under the Constitution, to give to this 
court original jurisdiction of the complaint 
made by the one against the oilier. j 

2. That such a case or controversy, of a 
judicial nature, was presented by the bill s. toi 
warrant and. require the interposition of the 
authority of the court. 

:i. That the facts slated by the complainants 
exhibited such a case in equity ns to entitle 
them to the specific remedy by tlm injunction 
prayed for in the bill. 



Cases referred to: Fletcher v. Feck (6 Cranch., 88, 142); 
Johnson v. McIntosh (8 Wheaton, 543) . 

Corinthe et al v. Seminary of St. Sulpice (1912) 5 D.L.R. 263 

Affirming 21 Que. K.B. 316 

  38 Que. S.C. 268 

Indians (ss.11-8) - Title to Seigniory of the Lake of Twa Mountains - Oka 

Indians in Quebec 

The legislation of 1861 places beyond question the title of the Saninary 
of St. Sulpice of Montreal to the Seigniory of The Lake of Two Mountains, 

and to make it impossible for the Indians of Oka to establish an independent 

title either to possession or control in the administration of the seigniory, 
either by prescription or aboriginal title or on the theory that the title of 

the seigniory was merely as trustees for the Indians; any benefits to which 

the Indians were entitled as upon a statutory charitable trust enforceable 

by legislation or possibly in an action by the Att. Gen., were not such as 

to support an action for recovery of the land by the elected chiefs of the 

bands of Indians concerned. 

Statutes considered: Act 2 Viet. (Can.) ch. 50 (C.S.L.C. 1861 ch. 42). 

Cramer et al v. U.S., 261 U.S. 219 (1923) 

Public lands - railroad grant - exception - land occupied by individual 

Indians. 

1. Land occupied by individual Indians whose right of occupancy is based 

on a settled governmental policy is within the operation of a railroad 

land grant providing for lieu selection in case of lands reserved or 

otherwise disposed of, although they were not entitled to the status 
of homesteaders. 

Private land claims - applicability of statute to Indians. 

2. Individual Indian occupants of public lands were not within the 

operation of the Act of March 3, 1851, chap. 41, requiring every person 
claiming lands by virtue of any right or title derived from the 
Spanish or Mexican governments to present the same for settlenent to a 

commission, although there is a provision in the statute directing the 

carmission to ascertain and report the tenure of land held by civilized 

Indians. 

Parties - right of United States to maintain suit as guardian. 

3. The United States is authorized to maintain a suit in the capacity of 

guardian for Indian occupants of public lands, to cancel a railroad 

land grant of the land so occupied. 

Limitation of actions - suit on behalf of Indian wards to annul patents. 

4. A statute limiting the time for bringing suit to annul patents for 



15 

government lands, the object of which is to extinguish any right the 
government may have, does not apply to suits brought by the 
government on behalf of Indian wards. 

Estoppel - act of government official - effect on rights of Indians. 

5. When Indians have acquired such rights of occupancy of public lands as 
entitle than to retain possession as against claimants under a railroad 
land grant, the act of no officer or agent of the government can estop 
the government from maintaining a suit on behalf of the Indians, to 
establish their rights in the property. 

Public lands - extent of Indian right as against public land grant. 

6. The right of Indian occupants of public lands, as against claimants 
under a railroad land grant, is confined, under the rule that possession 
alone, without title or color of title, confers no right beyond the 
limits of actual possession, to the area actually inclosed, and does 
not extend to the entire legal subdivision in which the inclosure exists. 

Appeal by defendants fran a decree of the United States Circuit Court of Appeals 
for the Ninth Circuit, reversing a decree of the District Court for the Northern 
District of California in favor of complainant in a suit to cancel a railroad 
land grant. 

Cases referred to: Beecher v. Wetherby, 95 U.S. 517 (1877); 
Minnesota v. Hitchcock, 185 U.S. 373 (1902); 
Butz v. Northern Pacific Railroad, 119 U.S. 55 (1886); 
United States v. Kagama, 118 U.S. 375 (1886). 

James Bay Development Corp. v. Kanatewat 
Société de Développement de la Baie James c. Kanatewat (1974) R.P. 38, 
(1975) C.A. 166, (1975) S.C.R. 48  

Injonction interlocutoire - aménagement du territoire de la Baie James - 
complexe hydroélectrique - suspension des travaux - droit des Indiens 
et Inuits sur ce territoire - protection de 1'environnement - 
importance économique et sociale du projet - constitutionnalité de 
la Loi 50 - objet et essence de la Loi 50 - immunité et clause 
privative - poids des inconvénients. 

Territoire de la région de la Baie James - superficie = 1/5 du territoire 
du Québec - population = 27,000 habitants - 21,000 Blancs, 6,000 Indiens - 
72% de la population a moins de 30 ans - 22 à 30% de superficie sans 
potentiel forestier - 300 milles de routes municipales - 125 à 150 
milles de chemins de fer - de nombreux aéroports - accès par bateaux - 
importante industrie forestière - neuf mines très importantes - 
industries de service. 
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Le territoire concerné dans le présent litige faisait 
autrefois partie de la Terre de Rupert qui fut 
concédée par Sa Majesté Charles II roi d'Angle- 
terre à la compagnie de la Baie d'Hudson par 
la Charte royale du 2 mai 1670. Cette charte 
n’a pas recoin ; l'existence d’un droit indien. Elle 
concédait le territoire à la compagnie de la Baie 
d'Hudson en pleine propriété et sans restriction. 
Nulle part dans la charte n'est-il fait mention 
que les autochtones auront quelque droit que ce 
soit sur le territoire. Tout droit aborigène dans 
ce territoire, s’il a déjà existé, se trouvait éteint 
par la décision du Roi. La jurisprudence de l'épo- 
que dé'montre que le droit public anglais en cette 
matière soumettait les populations indigènes au 
droit anglais et leur niait toute souveraineté. 

Selon plusieurs juges et auteurs, la Proclamation 
royale de 1763 a créé et non confirmé un droit 
indien sur certains territoires de la colonie de 
Québec telle qu’elle existait à l'époque. Toute- 
fois, selon la Cour Suprême, la Terre de Rupert 
était expressément exclue de l’application de 
cette charte royale. On peut donc soutenir que 
cette Proclamation royale de 1763 ne doit rece- 
voir aucune application pour la solution de ce 
présent litige. L'Acte de Québec de 1774 ne s’ap- 
pliquait pas non plus à la Terre de Rupert qui 
était alors la propriété de la compagnie de la 
Baie d'Hudson. Donc, avant la Confédération, 
les autochtones habitant le territoire de la Loi 
50 n'avaient pas un droit clair et certain sur ce 
territoire. 

Par un arrêté-en-consei! du 23 juin 1870, Sa Majes- 
té admettait la Terre de Rupert et le Territoire 
du Nord-Ouest dans la puissance du Canada aux 
termes et aux conditions exposés dans les adres- 
ses du Parlement du Canada approuvés par Sa 
Majesté. 

Les intimés insistent sur l'article 14 de cet arrêté- 
en-conseil qui traite des indemnités à leur être 
payées pour les terres destinées à la colonisation. 
Cet article 14 n’a pas créé d’obligations pour 
la province de Québec parce qu’elle n’était pas 
partie à l’entente. 

Par les lois de 1898, le Parlement du Canada et 
la législature de la province de Québec éten- 
daient les limites de la province de Québec de 
l'époque de sa frontière nord jusqu'au milieu de 
la rivière Eastmain. Cette partie ajoutée en 1S93 
couvre à peu près la moitié du territoire de la 
Loi 50 et comprend le plus grand nombre d'éta- 
blissements indiens. Ces lois de 1898 ne font au- 

cune mention des Indiens et ne créent ni ne re- 
connaissent en leur faveur aucun droit. 

Par les lois de 1912 les limites du Québec furent 
étendues de nouveau et la province devint telle 
que nous la connaissons aujourd'hui, sauf pour 
lç Labrador. Le droit indien s'il existe n’a jamais 
été défini d'une façon certaine. Certains soumet- 
tent que ce n’est que le droit de chasser et de 
pêcher. D’autres y voient un vague droit d’occu- 
pation et même un droit personnel d’usufruit, 
usufruit d'une nature tout à fait spéciale qui n’est 
pas de la nature de l’usufruit du Code civiL On 
s’accorde cependant pour dire que ce droit in- 
dien, là où il existe, peut être aboli par l'autorité 
compétente qui, au Canada, serait l’autorité 
fédérale et cela sans aucune compensation. Il 
s’agit donc d'un droit bien éphémère lorsqu'il 
existe. On peut soutenir que par les lois de 1912, 
le Parlement canadien a délégué à l’autorité pro- 
vinciale son pouvoir d'abolir le droit indien sur 
le territoire cédé, s’il existe. Le tout serait laissé 
à la discrétion du gouvernement provincial. Dans 
le même ordre d'idées, on peut soutenir que la 
Loi 50 a aboli implicitement le droit indien dans 
cette partie du territoire où s’exécuteront les tra- 
vaux. 

Les intimés ne peuvent recourir à l’injonction dans 
les circonstances. S’ils ont réellement des droits, 
ça ne peut être que ceux de réclamer les domma- 
ges que les travaux pourront leur causer. Le droit 
indien dans le territoire qui nous intéresse est 
d’une existence douteuse et les recours qui peu- 
vent en découler, s'ils existent, ne donnent pas 
ouverture à une injonction pour arrêter les tra- 
vaux. 

Un autre obstacle à l’injonction interlocutoire de- 
mandée par les intimés découle de la Loi 50. 
et de la présomption de constitutionnalité qu 
faut lui attribuer. Il y a lieu d’appliquer le print 
pe qu'en édictant la loi, le législateur n’a p: 
eu l’intention d'empiéter sur un domaine q 
n’est pas le sien. Une jurisprudence constan 
soutient cette présomption de constitutionnalit 

L'hydroélectricité est la seule ressource d’énerg 
primaire possédée par la province de Québe' 
Avec la crise du pétrole qui sévit actuellemei 
dans le monde, cette ressource est devenue d’un 
importance capitale pour assurer I avenir éconc 
niique et le bien-être des citoyens. 



'Les appelants ont fait une preuve prépondérante 
sur le coût qui résulterait d'un arrêt temporaire 
des travaux si ceux-ci devaient être suspendus 
pour une période d’un an, deux ans ou trois ans. 
D’autre part, les inconvénients que les travaux 
pourraient causer aux intimés ont été fortement 
exagérés. La réalisation du projet de la Baie 
James n’entraînera aucun déplacement de la po- 
pulation indienne et inuit. Le territoire concerné 
a une superficie de 135,228 milles carrés. Il y 
a déjà \4.8?c de cette surface qui est recouverte 
d'eau. Une fois les travaux terminés, une superfi- 
cie additionnelle de 1.85^c du territoire sera re- 
couverte d’eau. Les routes affecteront 13 milles 
carrés du territoire et les aérodromes moins d'un 
mille carré. 

,1 D’après la preuve, les travaux entrepris ne nuiront 
pas aux activités de chasse, de pêche et de trappe 
des intimés. Relativement à la dépendance de la 
terre des Indiens, il y a preuve prépondérante 
quant au peu d'importance du «country food» 
dans le régime alimentaire. Les autochtones ont 
évolué rapidement vers un mode de vie qui est 
celui des Québécois. Il apparaît à la Cour que 
l’effet mauvais des travaux sur l'environnement 
a été très exagéré. La plupart des témoins des 
intimés se sont prononcés sur une discipline qui 
n’était pas de leur domaine, tandis que les té- 
moins des appelants sont pour la plupart des ex- 
perts d'une grande expérience. De plus les consé- 
quences des travaux ne se produiront pas avant 
l’année 1979, ce qui ne justifie pas une injonction 
interlocutoire. Il n'y a pas de preuve positive que 
l'aménagement du territoire de la Baie James 
ne rendra pas les modifications écologiques 
bénéfiques dans l'ensemble. 

Sur le poids des inconvénients, la prépondérance 
de la preuve favorise nettement les appelants. 

Statues considered: Loi du development de la région de La Baie James 
L.Q. 1941, c. 34, Bill 50; 
Proclamation Royale de 1763, S.R.C. 1970, app. p. 123; 
Acte de Québec de 1774, 14 Geo III 1774, c. 83; 
(U.K.) S.R.C. 1970 app. p. 131; 
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Loi du gcuvemment provisoine de la Terre de Rupert 
32-33 Vict. 1869, c. 3; S.R.C. 1970 app. p. 243; 
Acte de la terre de Rupert 31-32 Vict. 1868, c. 105 
(R.U.) S.R.C. 1970, app. p.239; 
Loi de l'eptension des frontières de Québec, 2 George V, 
1912, c.45; 
Loi concernant l'agrandissement de la province du 
Québec, 2 George V, 1912, c. 7; 
Loi concernant la delimitation des frontières nord- 
ovest, nort et nord-est de la province de Québec, 
S.Q. 1898, c. 6; 
Acte du Manitoba de 1870, 33 Vict., 1870, c. 3, 
S.R.C. 1970, app. p.247; 
Actes Federcux des terres de la puissance de 1872, 35 
Vict., 1872, c. 23; 
Loi sur les Indiens, S.R.C. 1970, 1-6; 
Loi de l'Hydro-ÇXiébec, S.R.Q. 1964, c.86. 

Cases referred to in Appeal Court: St. Catherine's Milling & Lumber Co. v. 
The Queen (1889), 13 R.C.S. 577; 
Sigeareak c. R. (1966) R.C.S. 645; 
Calder c. A.G. of B.C. (1973), 34 D.L.R., 
(3d) 145. 

Johnson and Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat.) 240 (1823) 

A title to lands, under grants to private individuals, made by Indian tribes 
or nations north-west of the river Ohio, in 1773, and 1775, cannot be recog- 
nized in the courts of the United States. 

Cases referred to: Campbell v. Hall, 1 Cowp. 204 (J.C.P.C. 1774), 
98 E.R. 1045 (J.C.P.C. 1774); 

Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810). 

Note: This case is the initial judicial pronouncement on the nature, origins 
and extent of native title, i.e. aboriginal rights in North America. 
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Milirrpum and Others v. Nabalco Pty. Ltd. and The Commonwealth of 
Australia (1970-71) 17 F.L.R. 141 

Aboriginals - Tribal lands - Colonial settlement - Title of Crown - 
Effect on particular areas used by aboriginal natives - Relation 
of native clans to particular areas - Necessity for continuity of 
relationship - Doctrine of communal native title - General prin- 
ciples - Whether doctrine part of law of any part of Australia - 
Whether applicable in settled colony except by statutory recognition - 
Extinguishment by statute - Whether enactment must be explicit - 
Aboriginal social rules and customs - Whether recognizable as 
system of law - Relationship under system of native clans to 
land - Whether recognizable as right of property - Lands Acquisition 
Act 1955-1966, s. 5 (1) "Interest". 

Constitutional Law - Acquisition of colonial territory - General prin- 
ciples - Colonial policies relating to native lands - Establishment 
of Province of South Australia - By Letters Patent of 1836 (Imp.) - 
Effect of proviso reserving rights of aboriginal natives to 
occupation and enjoyment of land - Whether applicable to after- 
acquired territory - Whether constitutional guarantee of aboriginal 
rights - Whether mere affirmation of principle of benevolence - 
Effect of subsequent Imperial legislation granting succession of 
legislative powers over territory - Surrender of Northern Territory 
to Commonwealth - Application of Lands Acquisition Act to Northern 
Territory - Whether exclusive code for control of acquisition of 
land in Northern Territory - Effect of subsequent legislation of 
Northern Territory - Northern Territory (Administration) Act 
1910-1949, s. 9 - Lands Acquisition Act 1906-1916 - Minerals 
(Acquisition) Ordinance 1953 (N.T.). 

Mines and Minerals - Mineral leases - By Crown over private land - 
Effect of validating legislation - Provision that lease have effect 
according to terms - Mining (Gove Peninsula Nabalco Agreement) 
Ordinance 1968 (N.T.), s. 6 (2). 

Evidence - Hearsay - Reputation evidence - Statements by deceased 
ancestors - About matters of public and general rights - Testimony 
of aboriginal natives of ancestors' statements - About clan rights 
to particular areas of land - About system relating to such rights - 
Expert opinion - Anthropological testimony - Whether hearsay - 
Whether founded on non-apparent facts - Testimony in terms of 
concepts - Mmissibility. 

Aboriginal natives of Australia representing native clans sued a mining 
company and the Ccrtmonwealth claiming relief in relation to the pos- 
session and enjoyment of areas of Arnhem Land in the Gove Peninsula 



ov r which mineral l«*as*!.« hud been granted by the Commonwealth to tho 

company, which mined for bauxite in tin* area. 

Th*% areas consisted of a number of tracts of land, each linked to a 

native clan, tho total of which exhausted tho areas in question. Tho 

b«'undtinoi between the tracts were not precise but were sufficient for 

native purposes. Tho natives asserted on behalf of the native clans they 

repr*»,t»utod that those dans arid no others had in their several ways 

occupied tho areas from tiro* immemorial as of right. Tho natives con- 

tended, as “ tho doctrine of communal native title ", that at common law 

the rights under native law or custom of native communities to land 

within territory acquired by tho Crown, provided that those rights were 

intelligible and capable of recognition by the common law, were rights 

which persisted and must be respected by tho Crown itself and by its 

colonizing subjects unless and until they were validly terminated. 

The natives further contended, as part of that doctrine, that those 

rights could be terminated only by tho Crown (a) by consent of the native 

people or by forfeiture after insurrection or, perhaps, (b^ by explicit 

legislation or by an act of State, and that the rights of the native people to 

use and enjoy the land in th“ manner in which their own law or custom 

entitled them to do was a right of property. 

Tho natives contended further that the Minerals (Acquisition) Ordinance 

193.3 (N.T.) was invalid, that the bauxite ores and the land in which they 

existed had never ceased to belong to the natives, that the Mining (Qovc 
Peninsula Xabnlro Agreement) Ordinance 1908 (X.T.) and leases granted 

in that behalf by the Commonwealth were invalid and. accordingly, 

that the company’s operations wore unluwful. 

Held : (l) Testimony by aboriginal natives of statements made by 

deceased ancestor* about the rights of various clans to [«articular areas 

of land and about the system of which those rights formed part, was 

admissible under the exception to the hearsay rule relating to declarations 

of deceased persons about matters of public and general rights (commonly 

known as reputation evidence). The special body of law known as tho 
law of “ traditional evidence " by which native law and custom may be 

established before a tribunal responsible for the administration of such 

law and custom does not form part of tho common law as it is understood 

in Australia. 

(2) Evidence from an anthropologist in tho form of a proposition of 

anthropology—a conclusion having significance in that field of discourse— 

was not inadmissible (a) AS hearsay, by the circumstance that the evidence 
was founded partly on statements made to the expert by the aboriginals, 

(b) as opinion founded on facts which wore not apparent, since tho facts 

were ascertained by the methods anil described in terms appropriate to 

the expert’s field of knowledge, (c) as conceptual in terms rather than 

factual, provided that the expert spoke in terms of concepts appropriate 

both to his field of knowledge and the court’s understanding. 
(3) In the circumstances of tho case, tho natives had not established 

that, oil tho balance of probabilities, their predecessors had, at tho time 

of tho acquisition of their territory by the Crown a* part of tho colony of 

N*»w South Wales, tho same links to the same areas of land as tho*o 

claimed by the natives. 

Customs, beliefs and social organization of tho aboriginal native* 

of Australia in general, and of the areas claimed in particular, considered. 



The* doctrine of communal native title contended for by tlie native*, 

did not form, ami never hud formed, part of tie* law of r.ny part of Aus- 

tralia. »Su'h a doctrine has no place in a settled colony except under 

exprès statutory provisions. Throughout the hi-tory of the MMtlenc-nt 

of Australia any consciousness of a native land problem inspired a policy 

of prot'- tinn and preservation, without provision for the recognition of 

any rnmv.uria! title to land. 

Principles applicable to tlu* acquisition of colonial territory (hoth 

settled or occupied and conquered or ced‘*d) arid colonial policies relating 

to native lands, considered in detail, end in relation thereto the fallowing 

matters considered : the application of Engh-h law in the overseas 

possessions of the Crown ; colonial policy with r»*gnrd to native lands in 

North Amerira ; the common law before and after 178^; Am r;« an 

cases since the revalut ion ; Canadian oi'-s ; Indian ca^-’s ; African 
cases ; the law in Now Zealand ; the Australian authorities ; the Aus- 

tralian historical material. 

(4) In the eircurnstanecK of the CA-»», the natives had '-«tahliDc-d a 

subtle and elaborate system of social rul**s and cu-!oins «hit h inis highly 

adapted to the country in which Die people lived and which provided a 

stable order of society remarkably fny* from the vnçaries of personal 

whirn or influence. The system was recognized a* obligatory by a de- 
finable community of aboriginals which made ritual and economic use 

of the areas claimed. Accordingly, the system established was recog- 

nizable as a s\ stem of law. 

However, Die relationship of Die native clans to the land under that 

system was not recognizable as a right of property and was not a *' right, 

power or privilege over, or in connexion with, the land “ within the 

meaning of the definition of “ interest ” in land contained in s. f» (1) of 

the Lnindji Acquisition Act 1955-196G, relating to the acquisition of land 

on just terms. 

The natives hod established A recognizable s\.-t*»n c f law winch did 

not provide for any proprietary interest in the clans in any part of the 

areas claimed. 

(5) The Letters Patent of 1836 by which the Province of South Aus- 

tralia was established and its boundaries defined, by its proviso that 
nothing therein contained should affect or be construed to affect “the 

rights of any Aboriginal Natives of the suia Province to the actual 

occupation or enjoyment in their own persons or in the p* r-on~ of their 

descendants of any Land therein now actually occupied or enjoyed l*v such 

Natives”, (a) did not extend to territory which became part of South 

Australia thereafter, (b) did not operate as a constitutional guarantee 

of aboriginal rights, but (c) was no more than the affirmation of a prin- 

ciple of benevolence inserted in the Lett' rs Patent to bestow upon it 

a suitably dignified status. Moreover. Inter Imperial legislation, grunting 

a succession of legislative powers effective over the areas claimed, neces- 

sarily implied the repeal of any constitutional limitation on legislative 

power contained in the proviso to the Letters Patent. 

(6) Section 9 of the Xorthrrn Territory (_4deii;tiAfr.r,V»>i) Art 1910-1919, 

which provides that the provisions of the IstruLt Acquisition .-let 1906-1916 

shall apply to the acquisition by the Commonwealth, for any public 

purpose, of any lands owned in the Terntorv by any person, tin! not 
provide an exclusive code for the control of acquisition of land in the 



Northern Territory. Section 9 of the Northern Territory (Administration) 

Act was merely an application of the Act to the Northern Territory and 

did not proscribe the adoption of schemes of acquisition by the exercise 

of the plenary legislative powers of the Northom Territory' legislature. 

Moreover, legislation in pursuance of those plenary powers, such as the 

Minerals (Acquisition) Ordinance 19.13 (N.T.), providing for acquisition by 

legislative process, was not in any way inconsistent with the provisions 

of the Lands Acquisition Act, which provided for acquisition by executive 

process. 

Kean v. The Commonwealth (1963), 5 F.L.R. 432, followed. 

Semble, that “ any public purpose ” referred to in s. 9 of the Northern 

Territory (Administration) Act included auy purpose in relation to the 

Northern Territory. 

(7) If the Commonwealth had no interest, and thus could not pass to 

the company any interest, in the land and in the bauxite ores in the areas 

claimed, nevertheless the mineral leases which the Commonwealth had 

purported to grant to the company, being validated by the provisions of 

the Mining (Gove Peninsula Nabalco Agreement) Ordinance 1968 (N.T.) 

which provided, by s. 6 (2), that any such lease had effect according to its 

terms, were effective to make the company’s actions lawful or perhaps to 

create proprietary interests in the company. 

There is no principle of law that communal native title can only be 

extinguished by legislation by express onactment : extinguishment may 

be implied. 

I Fade v. N.S.W. Rutile Mining Co. Ply. Ltd. (1969), 43 A.L.J.R. 247, 

applied 
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Cases referred to: 

1. United States: 

Tee-Hit-Ton Indians v. United States, (1955) 348 U.S. 272; 
Fletcher v. Peck, (1809) 6 Cranch. 87; 

Johnson and Graham's Lessee v. McIntosh, (1823) 8 Wheaton 543; 

Cherokee Nation v. State of Georgia, (1831) 5 Pet. 1; 
Wbrcester v. State of Georgia, (1832) 6 Pet. 515; 

Mitchel v. United States, (1835) 9 Pet. 711; 
United States v. Alcea Band of Tillamooks, (1946) 329 U.S. 40. 

2. Canadian Cases : 

St. Catherine's Milling and Lumber Co. v. The Queen (1881) 14 App. Cas. 46; 

Calder v. Attorney General of British Columbia, (1969) 8 D.L.R. (3d) 59; 

Calder v. Attorney General of British Columbia, (1970) 13 D.L.R. (3d) 64. 

3. Indian Cases: 

Note the following cannent of Blackburn, J. when considering the Indian 

cases below: 

None of the Indian cases cited to me deals with communal 
native title; all were concerned with claims by individuals 
which they based in some measure on the law said to have 

been applicable before the acquisition of the land by the 

Crown. All, moreover, related to ceded or conquered land. 

Their relevance may lie in this: that Mr. Woodward con- 
tended, though with somewhat less force, that the doctrine 

of communal native title applied to territory which had 

been ceded as well as to that which had been settled. 

There is, moreover, a much-quoted dictum in one of these 

cases which the defendants placed in the front rank of 

their authorities. 

Secretary of State for India v. Kamachee Boye Sahaba, (1859) 13 Moo.P.C.22; 

Secretary of State for India v. Bai Rajbai, (1915) L.R. 42 Ind. App. 229; 

Vajesingji Joravarsingji v. Secretary of State for India, (1924) L.R. 51 
Ind. App. 357; 

Secretary of State for India v. Sardar Rustam Khan, (1941) A.C. 356. 

4. African Cases: 

Cook v. Sprigg, (1899) A.C. 572; 

Re Southern Rhodesia, (1919) A.C. 211; 

Amodu Tijani v. Secretary, Southern Nigeria, (1921) 2 A.C. 399; 

Adeyinka Oyekan v. Musendika Mele, (1957) 2 All E.R. 785. 

5. New Zealand Cases: 

Wi Parata v. Bishop of Wellington, (1877) 3 N.Z. Jur. (N.S.); 
Nireaha Tamaki v. Baker, (1901) A.C. 561; 

Regina v. Symonds, (1847) N.Z. P.C.C. 387; 

Re Ninety-mile Beach, (1963) N.Z. L.R. 461. 
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6. Australian Cases: 

Cooper v. Stuart, (1889) 14 App. Cas. 286; 

Williams v. Attorney General for New South Vfoles, (1913) 16 C.L.R. 404; 
Council of the Municipality of Randwick v. Rutledge, (1959) 102 C.L.R. 54 

Attorney General v. Brown, (1847) Legge 312, 2 S.C.R. (N.S.W.) App. 30. 
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Minnesota v. Hitchcock, 185 U.S. 373 (1902) 

Original jurisdiction of Supreme Court - when United States is a party to 

suit - suit by state - school lands - Indian cession. 

1. Neither the silence of counsel nor the express consent of the parties 
will justify the Suprane Court of the United States in ignoring the 

question whether it has original jurisdiction of a suit commenced therein. 

2. A suit by a state to enjoin the Secretary of the Interior and the 

Comnissioner of the Land Office from selling school lands in the Red 

Lake Indian reservation roust be regarded as a controversy to which 

the United States is a party, and of which, as a state is also a 

party, the Supreme Court of the United States has, under U.S. Const, 

art. 3, 2, original jurisdiction, in view of the provision of the 

act of March 2, 1901 (31 Stat. at L. 950, chap. 808), that the 

Indians need not be made parties to such a suit if the Secretary 
of the Interior is made a party thereto, and that the Attorney 

General on request of the Secretary shall represent and defend 

the Indian rights. 

3. The state of Minnesota has no interest in any of the land included 
in the cession, by the Chippewa Indians in Minnesota, of all their 

title and interest in unsurveyed and unallotted lands, whose fee was 
in the United States subject to the Indian right of occupancy by an 

agreement made in conformity with the act of January 14, 1889 (25 Stat. 

at L. 642, chap. 24), under which such lands were to be sold and the 

proceeds devoted to the benefit of such Indians, although by a prior 
provision in the act of February 26, 1857 (11 Stat. at L. 166, chap. 60), 

authorizing the organization of the state of Minnesota, there was 

granted to that state for the use of schools sections 16 and 36 in 

every township of the public lands in such state, except when sold or 

otherwise disposed of, in which event the state might take other lands 
"equivalent thereto and as contiguous as may be." 

Cases referred to: Worcester v. Georgia, 31 U.S. (6 Pet.), 515 (1832); 

Choctaw Nation v. United States, 119 U.S. 1 (1886); 

Beecher v. Wetherby, 95 U.S. 517 (1877); 

Butz v. Northern Pacific Railroad, 119 U.S. 55 (1886). 
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Nireaha Tamaki v. Baker, (1901) A.C. 561 

Law of New Zealand - Native Title to Possession of Land - Land Act of 

1892, ss. 136, 137 - Jurisdiction as to Cession to the Crown - Native 

Rights Act 1865, ss. 3, 4, 5. 

The Civil Courts have jurisdiction under the Native Rights Act, 1865. ss. 3, 
4, 5, to ascertain as therein provided native title to and interest in land 

according to custom or usage of the Maori people. And they are bound in any 
action in which such title is involved to recognise the rightful possession 

and occupation of lands by the natives until lawfully extinguished, and to 

give effect to it. 

The appellant having alleged a native title of occupancy to the lands in 
suit in a manner which was consistent with the Crown's seisin thereof in 

fee:- 
Held, that his suit to restrain an unauthorized invasion of it 
was maintainable, and that the Court had jurisdiction to decide 
at least that the title alleged was in existence and had not 

been extinguished by cession to the Crown in manner provided by 

statute, or by other proceeding legally effective for that 

purpose. 

Wi Parata v. Bishop of Wellington, 3 N.Z.J.R. (N.S.) S.C. 72, 
considered. 

Quaere, whether native title can be extinguished by an exercise 
of the prerogative. 

The respondent as Commissioner of Crown Lands having notified 
the land in suit under s. 136 of the Land Act of 1892, offered 
it for sale or selection in terms of s. 137, and advertised the 

sale thereof :- 

Held, that the appellant was entitled to sue for an injunction 

until his title was extinguished according to law, and the Court 

had jurisdiction to decide whether the respondent's action was 

within his statutory powers. 

Cases referred to: Cherokee Nation v. State of Georgia, (1831) 5 Peters, U.S.l; 
Worcester v. State of Georgia, (1832) 6 Peters, U.S. 515; 

Johnson v. McIntosh, (1823) 8 Wheaton, 543; 

The Queen v. Symonds, (1847) N.Z.P.C. 387. 
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Paulette et al v. R. (1977) 2 S.C.R. 628 

(1976) 2 W.W.R. 193 (NWT - Court of Appeal) 
Reversing 42 D.L.R. (3d) 8 

Related proceedings (1973) 39 D.L.R. (3d) 81 (Fed. Crt.)  

Real property - Unpatented Crown land - Caveat claiming interest by way of 

aboriginal rights - Filing of caveat against unpatented Crown lands not 

permitted - Land Titles Act, R.S.C. 1970, c.L-4, ss.2, 35, 48, 49, 54, 

56, 95, 134(2). 

Sixteen Indian chiefs, acting for themselves and for other Indians in the 

Northwest Territories, presented to the Registrar of Titles for filing a 

caveat claiming an interest, by way of aboriginal rights, in sane 400,000 

square miles of land in those Territories. The Registrar, confronted with 
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the twin problems of the interest of the persons making the application and 

of the duty, if any, cast upon him to accept the caveat and note it in his 

day-book, invoked s. 154(1) of the Land Titles Act, R.S.C. 1970, c. L-4, 
and referred them to the Supreme Court of the Northwest Territories. The 

trial judge held that the Indian chiefs had standing to present the caveat, 

that their claim of an interest in the lands affected was a cognizable one 

by reason of their aboriginal rights and that the Land Titles Act permitted 

the caveat to be filed in relation to unpatented Crown land. The last- 

mentioned conclusion, which was the only one that the Northwest Territories 

Court of Appeal felt was at issue, was set aside by that Court on a four to 
one decision. An appeal frcm that decision was brought to this Court. 

Held: The appeal should be dismissed. 

In this case, where there was neither a Crown grant before or after January 1, 

1887 (which date marked the introduction in the Northwest Territories of a 

land titles system in place of the pre-existing document registration systan), 

it was not enough to support the contention of the appellants that the Act 

under review appears to envisage that there may be "instruments" recorded 

against unpatented land, as indicated by s.50 or that a mortgage or encum- 

brance may be filed in respect of unpatented Crown land by a person in 

possession thereof, as indicated by s. 95. Although ss.48 and 49, which 

deal with Crown grants made after January 1, 1887, envisage that there may 

be "encumbrances or other instruments" affecting the previously unpatented 

land, those sections do not speak of a "caveat", as does s. 56, which relates 

to land for which a Crown grant was made before January 1, 1887. In short, 

there is no indication in ss. 48 or 49, nor anywhere else in the Act, that a 

caveat can be filed in respect of unpatented Crown land. A grant thereof made 

by the Crown cannot be affected by a caveat purportedly filed before the grant 

is made. Such a caveat should not be accepted for filing by the Registrar of 

Titles, and, if accepted, would be of no effect. 

A caveat is not an "instrumsnt" as defined in the Act, nor is it an "encumbrance" 
within the definition of that term in the Act. Again, only the terms "encumbrances" 

and "instruments" are mentioned in s. 49, which relates to the making of Crown 

grants; and, moreover, the term "caveat" is mentioned separately frcm the terms 
"encumbrance" and "instrument" in s. 56. In these circumstances, and in the 
absence of ary such provision in the federal Act as there was in the original 

Alberta Land Titles Act of 1906 and as there is in the present Alberta Act, 
R.S.A. 1970, c. 170, s. 141, and as there now is in Saskatchewan, (which 
Provinces, prior to their formation in 1905, were parts of the Northwest 

Territories and as such governed by The Territories Real Property Act 1886 

(Can.), c. 26, and the Land Titles Act, 1894 (Can.), c. 28, and whose original 
Land Titles Acts bore considerable similarity to the Act of 1894), for the 

filing of a caveat against unpatented Crown land, the contentions of the 

appellants on the matters in issue ware untenable. 

Statutes considered in Supreme Court: Land Titles Act R.S.C. 1970, c.L-4; 
Land Titles Act 1906 Alta., c. 24; 

Land Titles Act R.S.S. 1965, c. 115; 

Territorial Lands Act, R.S.C. 1970, c.T-6; 

(Territorial Real Property Act 1866 (Can.) 

c, 26 amended by Land Titles Act of 1894). 
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R. v. St. Catherine's Milling & Lumber Co. (1888) 14 App. Cas. 46 

Affirming 13 S.C.R. 577 
Affirming 13 O.A.R. 148 

 Affirming 10 O.R. 196 

Indian Lands - Title to - Right of Occupancy - Lands reserved for Indians - 

B.N.A. Act sec. 91, subsec. 24 - Sec. 92, subsec. 5 - Secs. 109, 117. 

The lands within the boundary of Ontario in which the claims or rights of 
occupancy of the Indians were surrendered or became extinguished by the 

Dominion Treaty of 1873, known as the North West Angle Treaty, No. 3, form 

part of the public demain of Ontario and are public lands belonging to Ontario 

by virtue of the provisions of the British North America Act (1). Only lands 

specifically set apart and reserved for the use of the Indians are "lands 

reserved for Indians" within the meaning of: 

(1) The following sections of the act bear upon the point in question : - 

"Sec. 92. In each Province the Legislature may exclusively make laws 

in relation to matters coming within the classes of subjects next 

hereinafter enumerated, that is to say - 

"5. The management and sale of the public lands belonging to the 

Province and of the timber and wood thereon. 

"Sec. 109. All lands, mines, minerals and royalties belonging to the 

several Provinces of Canada, Nova Scotia and New Brunswick at the 

Union, and all sums then due or payable for such lands, mines, 

minerals and royalties, shall belong to the several Provinces of 
Ontario, Quebec, Nova Scotia and New Brunswick, in which the same 

are situate or arise, subject to any trusts existing in respect 

thereof, and to any interest other than that of the Province in 

the same. 

"Sec. 117. The several Provinces shall retain all their respective 

public property not otherwise disposed of in this act, subject to 

the right of Canada to assume any lands or public property required 

for fortifications or for the defence of the country." 

Held, at the Privy Council, 

The beneficial interest of the Crown in all lands is vested in the province 

(Sect. 109 B.N.A. Act) subject to the rights of the Dominion under Sections 

108 and 117. 

The Crown in right of the province sought to restrain the Milling Company from 
cutting timber on certain lands in the District of Algcma. The company pleaded 

that it held a licence from the Dominion Government which authorized the cutting. 
In 1873, by a treaty known as the North-West Angle Treaty No. 3, the Dominion 

had extinguished the Indian title. It was held at all instances that the 

extinction of the Indian title enured to the benefit of the Province and that 

it was not possible for the Dominion to preserve that title so as to oust the 

vested right of the Province to the land as part of the public domain of 

Ontario. It was held that the Crown had at all times a present proprietary 

estate, which title after confederation, was in the Province by virtue of 

S. 109 of the B.N.A. Act. The Indian title was a mere burden upon that title 
which, following the cession of the lands under the treaty, was extinguished. 
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Cases referred to: Privy Council 
A.G. of Ont. v. Mercer, 5 S.C.R. 538, 8 App. Cas. 967; 
Re Royal Proclamation 1763 
Campbell v. Hall, 1 Cowp. 204; 
Johnston v. McIntosh, 8 Wheat. 543; 
The Cherokee Nation v. The State of Georgia, 6 Peters, 1; 
Worcester v. The State of Georgia, 6 Peters, 515; 
Re Provincial Jurisdiction 
The Queen v. Strong, Upp. Can. Rep. 1, ch. 392; 
Little v. Keating, 6 Upp. Can. Rep. Q.B. (O.S.) 265; 
Re Right to Cut and Sell Timber 
19 Upp. Can. Rep. Q.B. 489; 
Fegan v. McLean, 29 Upp. Can. Rep. Q.B. 202. 



Re Southern Rhodesia, (1918) App. Cas. 211 (P.C.) 

30 

Constitutional Law - Chartered Company - Conquered Territory - Rights of 
Crown - Annexation - Administration by Company - Reimbursement of 

Expenditure. 

A conquest of territory by the arms of a British chartered company is made 

on behalf of the Crown; it rests with the advisers of the Crown to determine 

how the territory shall be dealt with. A proclamation of annexation is not 

essential to constitute the Crown owner of the territory as completely as 
any sovereign can be owner of lands publici juris; a manifestation of the 

Crown's intention to that effect by Orders in Council dealing with the lands 
and their administration is sufficient for the purpose. 

If the company administers the territory by the authority of the Crown, and 
in so doing expends its own money, the company is presumptively entitled to 

be reimbursed, either by a direct payment or in such manner as the circum- 

stances indicate to have been the intention. 

Observations as to the rights of aboriginal tribes in lands which they inhabit. 

Cases referred to: Campbell v. Hall (1774) 1 Cowp. 204; 

Nireaha Tamaki v. Baker (1901), A.C. 561; 

St. Catherine's Milling & Lumber Co. v. The Queen (1888), 
14 App. Cas. 46; 

Attorney General of British Columbia v. Attorney General 
of Canada (1906), A.C. 552; 

Attorney General for the Dominion v. Attorneys-General 
for the Provinces (1898), A.C. 700, 709; 

Johnson v. McIntosh (1823), 8 Wheat. 543; 

Worcester v. State of Georgia (1832), 6 Peters, 515; 

Mitchel v. United States (1835), 9 Peters, 711. 

Further Notes and Comments: 

The question of aboriginal title was obiter to the substantive issue here. 

However, the remarks on native legal concepts as being recognizable at common 
law are not to be ignored, viz., 

Per, Lord Sumner. 

The estimation of the rights of aboriginal tribes is always inherently difficult. 
Seme tribes are so low in the scale of social organization that their usages 
and conceptions of rights and duties are not to be reconciled with the insti- 

tutions or the legal ideas of civilized society. Such a gulf cannot be bridged. 
It would be idle to impute to such people seme shadow of the rights known to 
our law and then to transmute it into the substance of transferable rights of 

property as we know them. In the present case, it would make each and every 

person by a fictional inheritance a landed proprietor "richer than all his 

tribe". On the other hand, there are indigenous peoples whose legal conceptions, 

though differently developed, are hardly less precise than our own. When once 

they have been studied and understood, they are no less enforceable than rights 

arising under English law. 
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K.v. symonds, (1847) N.Z.P.C.C. 387 

Constitutional law - Powers of Governor - Validity of Proclamations 

Waiving Pre-emption - Land Claims Ordinance, 1841, Sess. 1, No. 2 - 
Nature of Native Title - Treaty of W&itangi - Australian waste 
Lands Act, 1842 (Imp.), 5 & 6 Viet., c. 36. 

At cannon law the Crown is the exclusive source of private 
title. The Land Claims Ordinance, 1841, enunciates the same principle. 

Courts - sc., subject to the rules of prescription - can therefore not 

give effect to any title not derived frcm the Crown (or fran the repres- 

entative of the Crown, duly authorized to make grants), verified by letters 
patent. 

The Governor derives his authority partly from his Commission, 
and partly from the Royal Charter of the Colony. 

From the rule that the Crown has the exclusive right of acquiring 
new territory, and that whatsoever the subject may acquire vests in the 

Crown, flows the rule that the Crown has the exclusive right of extinguishing 

the Native title to land. 

Purchases of land by subjects frcm Natives are good against the 

Native seller - sc., subject to legislative provisions - but not against the 
Crown. Subject to the rights of the Crown, the Natives may deal in their 

land amongst themselves. 

The Crown's exclusive right to extinguish title is more than such 
a pre-emptive right of first refusal as would import a right (after refusal) 

for others to buy. 

Quaere, What estate the Crown has in the land previous to the 
extinguishment of Native title. 

The Proclamations of March 26, 1844, and October 10, 1847, waiving 

the Crown's right of pre-emption (Government Gazette, 1844, pp. 68, 160) were 

made in evasion of the Australian Waste Lands Act, 1842 (Imp.), 5 and 6 Viet., 
c. 36, and cannot be acted upon. 

With the true meaning of the Treaty of Whitangi, as it stands in 

the Maori language, the Court has no concern. The right of the Crown to 

land in New Zealand, as between the Crown and British subjects - sc., other 

than Maori - is not derived from the Treaty nor could the Treaty alter it. 

SUIT upon Scire Facias. The claimant's title to the land was an assurance 

frcm Natives upon a purchase frcm them coupled with a certificate frcm the 

Governor purporting to waive in the claimant's favour the Crown's exclusive 

right of acquiring the land. The defendant's title was a grant from the Crown 
under the Public Seal. 

Cases referred to: Attorney General v. Brown, (1847) 1 Legge 312; 

Cherokee Nation v. State of Georgia, (1831) 5 Peters 1. 

Tee-Hit-Ton Indians v. U.S., 348 U.S. 272 (1955) 

As against a claim by a clan of an Alaskan Indian tribe of a right, under 

the Fifth Amendment, to ccmpensation for the sale by the federal government 

of Alaskan timber, five members of the Supreme Ccurt, in an opinion by REED, 

J., held that the sale did not amount to a compensable taking. The 

majority rested its decision on the grounds, first, that no federal statute 

had recognized the Indians' right to unrestricted possession, occupancy, and 

use of the land; and second, that the history of the tribe did not indicate 

that it had a proprietary interest in the lard which survived the conveyance 

of Alaska to the United States. 



DOUGLAS, J., with the concurrence of WARREN, Ch. J., arri FRANKFURTER, 
J., dissented, taking the view that the first Organic Act for Alaska 

(which provided that Indians should not be disturbed in their possession 
of any lands in their use or occupancy or claimed by them, and reserved 

for future congressional determination the exact nature of Indian rights 

in such lands) amounted to a congressional recognition of Indian "title" 

to Alaskan lands used and occupied by them, and that the instant case 

should be remanded for a determination of what kind of "title" the 

congressionally accorded right of use and occupancy embraced. 

HEADNOTES -— 

Classified to U.S. Supreme Court Digest, Annotated 

Indians § 52 — timber — appropriation by 
government. 

1. The Fifth Amendment accords no 
right of compensation to Alaskan Indians 
for timber sold by the federal government 
where the Indians have no proprietary 
ownership of the timberland and the 
federal government has not recognized 
their right to unrestricted possession, oc- 
cupancy, and use of such land. 

Eminent Domain § 75 — partial taking. 
2. A partial taking of private property 

by the federal government is compensable 
under the Fifth Amendment. 

[See annotation reference 1.] 

Timber § 1 — rights of owner of fee. 
3. One having a fee simple interest in a 

tract of land has an interest in the timber 
thereon. 

[See annotation reference 2.] 

Eminent Domain § 103 — sale of timber. 
4. The sale by the federal government 

of timber growing upon land in which the 
fee simple is held by another amounts to a 
partial taking of such other’s right to pos- 
sess, use, and dispose of the land. 

Indians § 33.5 — lands — taking by gov- 
ernment. 

6. Where Congress by treaty or other 
agreement has declared that thereafter In- 
dians are to hold particular lands perma- 
nently, the Fifth Amendment requires that 
compensation be paid for a subsequent 
taking by the federal government. 

Indians § 34 — lands in Alaska — extent 
of rights. 

6. Neither § 8 of the Organic Act for 
Alaska of May 17, 1884 (23 Stat 24), nor 
§ 27 of the Act of June 6, 1900, providing 
for a civil government for Alaska (31 Stat 
321, 330), indicates any intention by Con- 
gress to grant to the Indians any perma- 
nent rights in the lands of Alaska occupied 
by them by permission of Congress. 

Indians § 34 — grant of rights by Congress 
— extent. 

7. There is no particular form for con- 
gressional recognition of Indian right of 
permanent occupancy of land; such recog- 
nition may be established in a variety of 
ways so long as there is the definite in- 
tention by congressional action or author- 
ity to accord legal rights and not merely 
permissive occupation. 

Indians § 34 — title to land — extent. 
a. In all of the st: tes of the Union, In- 

dian tribes who inhabited the lands of the 
states held claim thereto, after the coming 
of the white man, under original Indian 

title or permission from the whites to oc- 
cupy, such Indians having mere possession 
not specifically recognized by Congress as 
ownership. 

Indians §§ 33.5, 34 — title to lands — dis- 
posal by government. 

9. The right of Indians to occupy lands 
in the United States over which fhey had 
sovereignt}' prior to conquest by the white 
man is not a property right but amounts 
to a right of occupancy which the sov- 
ereign grants and, although protecting 
against intrusion by third parties, may 
terminate; such lands may be fully dis- 
posed of by the sovereign itself without 
any legally enforceable obligation to com- 
pensate the Indians. 

Indians § 33.5 — lands — taking — com- 
pensation. 

10. Compensation for the taking by the 
United States of unrecognized Indian title 
to land is not required by the Fifth Amend- 
ment; Indian occupation of land without 
government recognition of ownership cre- 
ates no rights agiinst taking or extinction 
protected by the Fifth Amendment or any 
other principle of law. 

Indians § 34 — title to lands — Alaska In- 
dians. 

11. A finding by the Court of Claims 
that rights, as against the federal gov- 
ernment, of Alaskan Indians in Alaskan 
lands are no stronger than the rights of 
American Indians in Indian-occupied land 
within the United States is supported by 
evidence that such Alaskan Indians’ use 
of their lands was essentially the same as 
the use of the nomadic tribes of United 
States Indians.   

ANNOTATION 
1. What constitutes a taking by emi- 

nent domain, 40 L ed 188. 
2. Scope and import of term "owner” 

99 L ed 314 

REFERENCES 
in statute penalizing unlawful cutting 
of timber, 2 ALR 799 and 95 ALR 
1098. 



Cases referred to: Tee-Hit-Ton Indians v. United States, 128 Ct Cl 82, 

120 F. Supp. 202; 

Johnson and Graham's Lessee v. McIntosh, 21 U.S. 

(8 Wheat.) 240 (1823); 

Butz v. Northern Pacific Railroad, 119 U.S. 55 (1886); 

Beecher v. Wetherby, 95 U.S. 517 (1877); 

United States v. Santa Fe Pacific Railroad Co., 

314 U.S. 339 (1941); 

U.S. v. Alcea Band of Tillamooks et al, 329 U.S. 
40 (1946); 

U.S. v. Tillamooks, 341 U.S. 48; 

U.S. v. Shoshone Tribe of Indians, 304 U.S. Ill (1938) 
Shoshone Tribe of Indians v. U.S., 299 U.S. 476 (1937) 

United States v. Santa Fe Pacific Railroad Co., 314 U.S., 339 (1941) 

1. Lands included in the grant made to the Atlantic <fc Pacific Rail- 
road Company by the Act of July 27, 1866, were subject to any 
existing Indian right of occupancy until such right was extin- 
guished by the United States through a voluntary cession of the 
Indians, as provided by § 2 of the Act. P. 344. 

2. Indian occupancy necessary to establish aboriginal possession is 
a question of fact. P. 345. 

3. "Indian title” exists where it is established as a fact that the 
lands in question were included in the ancestral home of a tribe 
of Indians, in the sense that they constituted definable territory 
occupied exclusively by that tribe as distinguished from being 
wandered over by many tribes. P. 345. 

4. By the policy of the Government, the Indian right of occupancy 
is as sacred as the fee and can be interfered with or terminated 
only by the United States. P. 345. 

5. Lands within the Mexican Cession were not excepted from this 
policy. P. 345. 

6. A tribal claim to any particular lands need not be based upon 
treaty, statute, or other formal governmental action. P. 347. 

7. In the matter of the extinguishment of Indian title based upon 
aboriginal occupancy, the power of Congress is supreme and its 
exercise is not open to inquiry by the courts. P. 347. 

8. If the right of occupancy of the Walapai Indians to lands within 
the area granted to the Atlantic & Pacific Railroad Company in 
Arizona was not extinguished prior to the definite location of 
the railroad in 1872, then the grantee took the fee subject to the 
encumbrance of Indian title. On that date the title of the rail- 
road attached as of July 27,1866, the date of the Act. P. 347. 

9. The Act of February 27, 1851, by extending the Indian Trade 
and Intercourse Act of June 30, 1S34, over the Indian tribes in 
the Territories of New Mexico (then including Arizona) and Utah, 
exhibited the desire of Congress to continue in those Territories 
the general policy of the Government to recognize the Indian right 
of occupancy, but did not create such rights where they did not 
previously exist. P. 347. 

10. The Act of July 22, 1854, which established the office of Surveyor 
General of New Mexico, etc., and the Act of July 15, 1S70, which 
directed the Surveyor General of Arizona (then separated as a 
Territory from New Mexico) to ascertain and report upon land 
claims under the laws, usages and customs of Spain and Mexico 
for the information of Congress, did not extinguish any Indian 
title based upon aboriginal occupancy, such as may have been had 
by the Walapai Indians. P. 348. 
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11. The Act of March 3, 1865, which provided for setting aside a 
tract of land in Arizona as a reservation for certain tribes on the 
Colorado River, including the Walapais, was not intended, in de- 
fault of their voluntary acceptance, to extinguish their right of * .. 
occupancy of other lands. P. 351. 

Forcible removal of the Walapais to this Reservation in 1S74 
was not sanctioned by Congress and could not affect their right of 
occupancy over lands outside the Reservation. 

12. The creation of the Walapai Indian Reservation in Arizona by 
Executive Order, January 4, 1883, at the request of the Walapais, 
and its acceptance by them, amounted to a relinquishment of any 

tribal claims which they might have had to lands outside that Réser- 
va iiôn, and that relinquishment was tantamount to an extinguish- 
ment by "voluntary cession," within the meaning of § 2 of the 
Act of July 27, 1866, supra. P. 357. 

13. The United Stales is entitled to an accounting from the Railroad 
Company on behalf of the Walapais for any rents, issues and profits 
derived from leasing or use of lands in their Reservation which 
can be proved to have been occupied by the Walapais from time 
immemorial. P. 359. 

114 F. 2d 420, affirmed, with a modification. 

CERTIORARI, 312 U. S. 675, to review a decree affirming 
a decree which dismissed a bill, bjr the Government, seek- 
ing to establish the right of the Walapai Indians to lands 
claimed by the Railroad Company inside and outside of 
the Indians’ Reservation, and for an accounting. 

Cases referred to: Butz v. Northern Pacific Railroad, 119 U.S. 44 (1886); 

Cramer v. United States, 261 U.S. 219 (1923); 

Johnson v. McIntosh, 8 Wheat. 543 (1823); 

Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); 

Mitchel et al v. U.S., 34 U.S. (9 Pet.) 711 (1835); 

Chouteau v. Molony, 57 U.S. (16 How.) 203 (1853); 
Holden v. Joy, 84 U.S. (17 Wall.) 211 (1872); 

U.S. v. Shoshone Tribe of Indians, 304 U.S. Ill (1938); 
United States v. Kagama, 118 U.S. 375 (1886). 

Worcester v. The State of Georgia, 31 U.S. (6 Pet.) 515 (1832) 

Writ of error - practice - indictment for residing in Cherokee territory 

contrary to laws of Georgia - jurisdiction - rights of discoveries - 

relations of Indians to European nations, to the United States - legal 
status of the Cherokees - construction of treaties - act of Georgia 

contrary to federal Constitution, acts of Congress and treaties. 

A writ of error NVR? issued to “the jtidgrw of the 
Superior Court for the County of Gwinnett in the 
Slate of Georgia,” commanding- them to send 
to the Supreme Court of the United States, 
the record and proceeding’s in the said Superior 
Court of the County of Gwinnett, between the 
State of Georgia, plaintiff, and Samuel A. Wor- 
cester, defendant, on RD indict ment in that court. 
The record of the court of Gwinnett was returned, 
certified by the clerk of the court, and was also 
authenticated bv the seal of the court. It KH« re- 
turned with, and annexed to, a writ of error issued 
in regular form, the citation heirur aiirned hy one 
of the associate justices of the Supreme Cp.io’l.HuVl 
served on the Governor and Attucn,

l:%-l|^nrra
,| ,,f 

the Stale ■ thirty (in' s ù fore the < ;>m- 
meneemfp.i ôt‘ the term to which the writ of error 
*’•*15 returnable. 

Bv THE COCRT: The Judicial Act,so far as it nre- 
acrilK*. the mode of proceeding, appears to have 
been literally pursued. In February, 07. a rule 
was made on this subject in the following words: 

“It is ordered by the court that the clerk of ttie 
court, to which any writ of error shall be directed, 
may make return of the same by transmitting a 
true copy of Hie record, and of all proceedings in 
the same, under his hand and the St’al of the 
court.*’ 

This has Keen done. But the signature of the 
judge has not been added to that of the clerk. The 
law does not require it. The rule does not require 
it. 

Tin» plaintiff in error was indicted in the Supreme 
Court ol th** County of Gwinnett in the State of 
Georgia, “for residing, on the 15th July, 1K31, in 
that part of the t*herok«*e Nation attached by the 
laws of the State of Georgia to that county, with- 
out u license 01 permit from the Governor of the 
State, or Irom any one HII1 homed to grant if, and 
without having taken the nafh to support and de- 
fend the constitution and laws of the Slate of 
Georgia, and uprightly 10 demean himself as a citi- 
zen thereof, contrary to the laws of the said State.” 
To tins indictment lie pleaded that he waa, on the 



15th July, lôlil, in tho Ch *ioko** Xation, out «if rh«* 
Jurisdiction of the court •>' Gwinm-tt County: that 
he was a citizen of Veri imit, and entered the 
Cherokee Xation us a missionary under the au- 
thority of the President of the United States, and 
has tint been required by !ii:n to ieave if, and tln.t 
with the* permission ami approval of the Cherokee 
Nation ht- was engaged in preaching the gn»i|i*d: 
That the State of Georgia ought not to maintain 
the proseciii ton, a** several treatit^ had been «Mi- 

tered into by the United Stares with the CheroKce 
Nation, by which that nation was acknowledged r«> 
be u sovereign nation, and by which the territory 
oceiipied by them was guaranteed to them by the 
United States, and that, the laws, of Georgia, under 
which the plaint iff in error was indicted.are rvpug- 
nnnt to the treaties.ainl unconstitutional and void, 
and uiso that tney are p-pugnnut to the Act of 
Congress of March. 1.502. entitled “ An Act to regu- 
late trade and intercourse with tho Indian tribes;. 
The Superior Court of Gwinnett overruled (l.e 
plea, and the plaintiff in error was tried and con- 
victed and sentenced “to hard labor in thcpeniicu- 
tiury for four years*." Held, that this was a cast* in 
whieh the rupreuie Court of the United State* hail 
51<3*J jurisdiction by writ of error, under ♦the 
fcwenty-Ufth section of the “ Act. to establish the 
Judicial court of the United Stares" pas-ed in ITS*.*. 

Tho indictment and pU-n in tiiis case draw in 
question the validity of the treaties made by tin* 
United States with the Cherokee Indians: if not so. 
their construction is certainly drawn in question; 
and the decision has hecu.if not against their valid- 
ity, “against the right, privilege or exemption 
specially set up and claimed under them.'’ They 
aLso draw iuro question tho validity of a statute of 
tho State of Georgia, “ on the ground of its being 
repugnant to the Constitution, treaties and laws 
of the United States,and the decision is in favor of 
it* validity." 

It Is too dear for controversy that the act of Con- 
gress by which this court is constituted has given 
it the power, and of course imposed on it. the duty 
of exercising jurisdiction in tins case. The record, 
accordimr to the judiciary act and rho rule and 
practice of the court, is regularly before the court. 

The Act of the Legislature of Georgia, passed 
22d December, entitled “ An Act to prevent 
the exercise of assumed ami arbitrary power by 
all persons, under pretext of authority trout the 
Cherokee Indians," &c., enacts that “all while per- 
sons residing within the limits of the Cherokee Xa- 
tion, on the first day of March next, or ut any time 
thereafter, without a license or permit from liis ex- 
cellency the governor, or from such agent as his 
excellency the governor shall authorize to grant 
such permit or license, and who shall not have 
taken the oath hereinafter required, shall be guilty 
of a high misdemcanor.iuid upon conviction there- 
of shall be punished by confinement to the peniten- 
tial*) at hard labor, for a tenu not less than tour 
yeai'S.” The eleventh section authorizes the gov- 
ernor, “ should he deem it accessary for the pro- 
tection of the unnes or the enforcement of the 
laws in force within the Cherokee Nation, to raise 
and organize a guard,” &.c. The thirteenth section 
enacts, “that the said guard or any member of 
them shall be, ami they are hereby authorized and 
empowered to arrest any person legally charged 
wit It or detected in a violation of the Iaw9 of this 

j 5tato.and to convey.as-won as prui-ticnMc, the per- 
, son arre-ti d before ajw'»»ie*of the pea IT. judge 
j of the Kiiperi'.f, justice of inferior court of this 
I State, to be dealt with according to law.'* The ex- 
traterritorial power oT every legislature being 

I limited in its action toits own eitfz*-nM «»r subjects, 
j the very p:e*>au*e of this net is an averti*»n of jttri**- 
! da tion over flu* Cherokee Nation,and of the rights 
j and powers consequent thereto. 
: The prim-iidc. “that the discovery of parts 
! of tlm continent of America gave title to the gov- 
ernment by whose subjects, or bv whose authority 

• it was made, against ail other European govern- 
! monrs.whu-h title might be consummated by ptvsscs- 
•! si-.n," acknowledged by all Europeans. bi/c.ui.-e it 
1 wus the interest of all to acknowledge it; gave to 
j the nation making the discovery, as its inevitable 
j eon-equem-e. the sole right of acquiring the soil. 
; and of making’ settlements on it. It wasan exclnsiv e 
j principle, which shut out the right of competition 
j among those who had agreed to it; not one which 
i could annul the previous right of those who had 
i not agreed to it. It regulated the right giv en by 
! discovery among the Euro peau discoverers, but 
I could nor effect the rights of those already in pos- 
i se-sion. either as aboriginal occupants or as oc- 
cupant -» by virtue of a discovery made before the 
memory of man. It gave the exclusive right to 

J purchase, but did not found that right on a denial 
j of rite right of the possessor to sell. 
| The relations between the Europeans and the r.a- 
i fiv es was determined in each wise by the particu- 
: lar government which asserrod and could maintain 
I this pre-emptive ♦privilege in the particular f *517 
j place. The United States succeeded to all the 

oiuims of Great Britain. both territorial and polit 
ieul. but. no attempt, so far as is known, has been 
made to enlarge them. So far as they existed mere- 
ly iu theory, or were in their nature only exclusive 

j of the claims of other European nations, they still 
I retain their original character, and remain dor- 
j inanr. So far as they lmve been practically exert- 
i ed. they exist in fact, are understood bv both par- 
! ties, arc asserted by tho one. and admitted by the 
j other. 

Soon after Great Britain determined on planting 
colonies in America, the king granted charters to 
companies of his subjects, who associated for the 

I purpose of carrying the views of the crown into 
effect, and of enriching themselves. The first of 
these charters was made I*;fore possession was 
taken of any part of the country. They purport 
generally to convey the soil, from the Atlantic to 
the South Sea. This soil was occupied by numer- 
ous and warlike nations, equally willing aud able 
to defend their possessions. The extravagant and 
absurd idea that the feeble «ettleumnts made on 
the sea-coast, or the companies under whom they 
wore made, acquired legitimate power by them to 
govern the people, or occupy the lunds from sea to 

i sea. did not euter the mind of any rr.Hn. Thoy were 
well understood to convey the title which, accord- 
ing to the common law of European sovereigns re- 
specting America, they might rightfully convey, 
and no more. This was the exclusive* right of pur- 
chasing such lands as the natives were willing to 
sell. The crown could not be understood to grant 
what the crown did not affect to claim, nor was it 
so understood. 

Certain It is, that our history furnishes no exam 

NOTE — Indian* and Indian tribes ; status ; amena- 
ble to what laws ; rights •>/ ; what courts have juris- 
diction over; power of congress over. An Indian 
tribe or nation, occupying territory within the 
United States,'cannot maintain an action in the 
United States courts. It is not a foreign shite in 
the sense of the Constitution. Cherokee Xation v. 
Georgia. 5 Pet.. 1. 

Nor can such tribe be regarded as possessing 
such national character that they can claim immu- 
nity for homicide ou the plea that it was commit- 
ted in the course of legal war. Jim v. Washington 
Territory. I Wash. T., 7G. 

Cpnuot impose taxes on persons trading among 
them under the authority of the United states. I 
Op. Att. Gen., 645. 

To be regarded for many purposes as a body pol- 
itic within the Union, having the same general 
atutusasa territory. See Mackey v. Coxe, 18 How., 
ion. 

Indians arc not citizens of the United States but 
domestic subject*. The general statutes of natu- 
ralization do not apply to them. 7 Op. Att. Gen.. 74t>. 

Not “enemies." 4 Op. Att. Gen., 81. 

Responsible for debts, according to the laws of 
the State in which they live. Lowry v. Weaver, 4 
McLean, 82. 

Half-breed Indians are Indians so long as they 
remain in their tribe. 7 Op. Att. Gen., 74G. 

The child of a white woman, and Indiuu father, is 
a white person. United States v. Sanders, Hemp., 
«3. 

A whitemau, adopted into an Indian tribe, does 
not thereby become an Indian, so as to cease to 
be amenable to the laws of the United States, or 
to lose the right of trial in their courts. United 
States v. Rogers, 4 How.. 587 : S. C. Heinp.. UP ; 
United States v. KugsdaJo, Hemp., 497: 2 Op. 
Att. Gon., 402, G'G ; 4 Op. Att. Geu., 2T>8; 7 Op. Att. 
Gen.., 174. 

Congress has power to pass laws puni-long In- 
dians for crimes and offtakes against the United 
States. United states v. Cim-tn-kah-iiu-pe-sha. 
Hemp.. 27. 

Jurisdiction of offrn«*,s in th** Indian Tcintory 
by United Stat***»l'oni »s in Arkansas. United States 

} v. Dawson. 15 H««v.\, 4G7 ; S. C.. Hemp.. PS»; United 
I States r. Ttt-wuu-ga-cu. Hemp., H04 : United 



pic, from the first settlement of our country, of 
HUv nit cmpt_ on me part of tin* crown, to interfere 
with tue infernal a flair* of ihe Indians tartbor than 
in keep out the agents of foieign powers, who. HU 
trader* or otherwise, might reduce them into for- 
ci zn alliance*. T he kmc purchas'd their lands 
when they were M illing to M-JI. at a price they wer** 
willing to take; l>ut nexer coerced it surrender of 
them.' Me also purchased their alliunee and de- 
pendence by subsidies, but never intruded mlothe 
interior of their affairs, or interfered with their 
self-gox ernment, so tar as respected themselves 

The third article of the Treaty of Hopewell ac- 
knowledges the Cherokee? to be under the protec- 
tion of tltt* United Slates of America, and of no 
other power. 

Tills stipulation is found in Ind'uu f renti'-s gen- 
erally.» It WHS introduced into their treaties with 
Great Britain : and may probably be found In those 
with other European powers. *lt<- oiigin laav be 
traced to the nature of tKeir connection with those 
powers: and its true meaning is discerned in their 
relative situation. 

The general law of European sovereigns respect- 
ing t heir claims in A nicricii, lin.ii* d the intercourse 
of Indians, in a great degree. to the particular po- 
tentate whose ultimate right of domain was ac- 
knowledged by the others. This was the general 
state of things in time of peace. It WHS sometimes 
chunked in war. The consequence was that their 
supplies were derived chietlv trom that nation, and 
their trade confined to if. ftnnds. indispensable to 
tneir e.n in fort, in the shape of present»., xx*-ic rc- 
ceived from the sunn hand. What w;oof «fill more 
importance. the strong hand of go* » « CMM-II was 
interposed to restrain thedi**m d*-i ■ **•*•! .i« mus 
from intrusions intotlicir countrx. I HUM ein H H< II- 
nn-nts on their lands, and from those acts of vio- 
lente- which wee often attended by reciprocal 
murder. The Indians perceived in this protection 
only what w as beneficial to iheinsolves- an encase- 
ment to punish aggiea-ions on them. It involved 
practical!} no claim to tueir lands, no dominion. 
518*] over their persons. *Ir merely bound the 
nation toihe British crown, as a dependent aily 
cSftiiiiing the piMjveiion ol a powerful friend and 
neighbor, and reccixmg the advantagesof tliHt pro- 
tection. without involving: a surrender of their na- 
tional character. 

TLis is the true moaning of the stipulation, and 
N unj.iub*' • 11 y lie* sense in which it was imine. 
Neither the |t*,?!-h g.»\erntnooi northe Chcrokccs 
ever umlei.-it»*».| it eth*arwisc- 

The same simulation entered into with the 
United States is undoubtedly to be construed in 
the same manner. They icccivc the (Therokee Na- 
tion into their favor and protection. The Chero- 
kee? acknowledge them-(lvos to be under the 
protection of the United State's, and of no other 
power. Protection dues not imply the destruction 
of the protected. The manner m which this stipu- 
lation w:is* understood by the American govern- 
ment. is cjroi.lined by the language and acts of our 
fir<t presid mt. 

So with respect to the words “ hunting-grounds.*' 
Hunting was at that time the principal or. Uj-at.ou 
of the Indians, and their land WHS more used for 
that purp ..*(• than for any other. It could not, how- 
ex er.be supposed, that any intention existed of 

rest rot inp the full use ot the lands they re 
served. 

To the United States, it could be a u.nftcr of no 
concern xrhether their whole territory xi HS dex oted 
to hunting-giminds, or win tie ran occasional x il- 
Itige. and HU occasional corn held interrupted, and 
J:H \ e Minn.- x artel y tot he scene. 

These terms hud been used in their treaties with 
Great Britain, and had nexer been misunderstood. 
Thex had nexer been supposed to imply a 14?ht, in 
the Brtlisli government to take their lands,*or to 
interfere with their iniernnl govcinmrnt. 

Tht-sixth and »*e\onih article»1 stipulate for the 
punishment of the citizens of either country xx ho 
may couimit oltceso* on or against the citizens of 

1 lie 01 her. The only inference to be draxvn f rom 
tlo-tit is. that the United States considered the 
Cltetokees a> a nation. 

The ninth article i< in these words: “For the 
benefit and comfoit of the Indians, and for the 
prex eniioii of injuries or oppressions on the part 
of the citizens or Indians, the United States, in 
O-ngto»* assembled, shall have the *ole and exclu- 
sixe light of regulating the trade with tin* Indians 
and managing all their affairs, HS they think prop- 
er.** In construe the expression “ managing all 
their «Hairs.” into a surrender of self-government 
would be a perversion of their necessary meaning, 
and a departure f rom the construction xvhieb hits 
been uniform lx put on them. rJ'he great subject, of 
the article is the Indian trade. The influence it 
gave made it desirable that Congress should pos- 
sess it. The commissioners brought forward the 
claim, xxith the profession that •heir motive WHS 
“tin* benefit and comfort of the Indians, and the 
l»r»*xention of injuries or oppressions.” Tins may 
be true. a>respect* the regulation of theirtrade.ar.d 
a*-ns peels 1 lie regulation of all affairs connected 
xxith Their trade: but cannot be true, as re- 
s'pce» s the management of all their aJJairs. The 
most important ol these is the oe*«ion of their 
lands and security against intruders on them. 
Is it credible that they could have considered 
thcmce!ves HS surrendering to the United 
Stnus the right to dietutc their future cessions, 
and th»-* torms on xvhi.-h they should be made: 
or to compel their submission to the violence of 
disorderly and licentious intruders? It is equally 
li;ooiiceix*able that they could hax o supposed thetn- 
selxes. by a phrase thus slipped into an article, on 
anoth'-r and more interesting subject, to have de- 
vested themselves of the right of sell-government 
on subjects not connected xvp.li trade. Such a ineas- , 
ure could not be *“ for their benefit and [*519 
comfort." or for “ the prevention of injuries and 
oppre-sion.” Such a construction would ’w incon- 
sistent xriiii the spirit of this and of all *iib-equont 
treaties; especially of those articles which recog- 
nize tiie right of the Uherokces to declare hostilities 
and to make war. It xvould convert a treaty of 
peace cox ertiy into an act annihilât inetbe political 
existence of one of the parties. Hud such a re- 
sult K-rn intended, it would have been openly 
HX'OWeJ. 

Tins treaty contains a few terms capable of being 
u**eif in a s< n*e which could not have been intended 
nt the Time, ami xvbieli i»- inconsistent, xvith the 
practical eon.-truction which has UIWH.XS been put 
on them : tint its essential articles tren: the Ghero- 
kees as a nation capable of maintaining the rela- 

Statcs v. Terrell. Hemp.. l:i2: UnitcnJ States X'. 
Starr, Heinp., 4^**9; United States v. Sanders, 
Hemp.. 4-S3. 

Indian-- hive n right to the lands they occupy 
until that right is cxtinguMe d t*y x (ilunfat y ces- 
sion to the government. Cherokee nation v. Geor- 
gia. û Pet., 1 ; Godfrev v. Be n.lsley, X MeL*412. 

Hut 1 hex an- mereoeeupartss; th«-y «b» not hold ft 
fee m the laud •■! t heir origin iloceunat ion. but only 
a u«ufruct. the fee being in the United Stales, 
or in some of the several Suites. United States v. 
( ■•ok. lb Wall., .V.tl ; Sparkman x*. Porter. 1 Paine, 
IT: v‘*p. Att.-te»u., 2.V»: Marsh v. Brooks. 8 How., 

’ • : Mmu v. Wit-on, 23 lloxr., 4.>7 : Godfrey v 
"• ! o y. 2 Mci.e:in, 112: Minier v. Croimm lin. is 
How .>7: n- ecle-rx . Wet hn bx. a 1 itto.’17 : Lang- 
ford x. U m! d S:at"S. 12 (*t. of PL. 338. 

Indian- not canrlde of' pre-eiuming public land- 
of the United sttie-. 7 Op. Atf. lien.. 74o. 

Indian t-esi-Iing in tlcUnited St.nc- t< not a “for- 
eign eitixet: or subieet,” within s*»c. 2 of art. 3 of 
the f'onstitut i*»n : and cannot main lit in a -uit in 
tbcUirc ii» t'ourtof the Utilled States. Nariitlmo 
v. Adams. I JJill.. 344. 

i Congr^-s may exercise munici)ml legislation over 
; the Indian country. United States v. Tobacco 
I Factory. 1 Hill., 2t>4 ; United States \ . Flynn, 1 Dili., 
I -INI : I)*vipht*s case, Î3 Or»- Atr. Gen.. 54d. 

Indians, though belonging 1oa tribe which mnin- 
‘ mins the tribal organization, occupying a re<crx a- 
tion xx-;tl»in a State, are amenable to State laxx's for 

; murder or cither otreii»***- against such laxx*s. 00m- 
! nutted by them oil the resetration and within the 
j limits of the Stale. United Suites x*. Yellow Sun, 
i J Hill.. 271 : s. (’.. sub h'tm.: United States \*. Sa-c*oo- 
. da-cot. i Abb. C. S., 377. 

The courts ol the ST.MI e :i'one have jurisdiction 
to m* a xvliite man lor the tntirde** of another. 
eoni nit»ed on the rese» varion t»f si tribe of Indians 
in that vuitc. The n.iti imil eouris ha*.e m* jnris- 
«Îi* 1 •• -ri. United States \ . Ward. 1 Woolxv., 17; 
Vet .*M-in. lilt* : compare t hired States v. Stahl, Mc- 

. .Mah"'i. 2tlii : 1 Woo! w.. l!»2. 
Indian tribes, within territory of the United 

Slates. ..re indeiH'tident peliticnl x-ommunities, and 
a club: of one of MII-II H ; ribe, i« not born ti citiren of 
flu !'!:!•• d Stale?, although born within its terri- 
tories. Me Kory v. C'ampbvll. 5 Am. L. T. Hop.. 407. 



tion* of peaceand war nnil a-certain flit* boundaries 
b*»t WITH them and the Unii*-d State*. 

The treaty of HoiMun. neg*»riut««l with tlio (’hn-- 
nkeesin .July, 17ld, explicit ly n.en^ni/uii; the na- 
tional character of the • h*r*»k>•«•<, anil il:*-ir i iirhf 
of »*elf-gnx ••ruinent, thus guarantx ii»g their land ■ ; 
as.-u tiling the nitty of protection! a*nl of course 
pledgim: the faith «if the I i:ite«l States for lhai 
protection, has la on frequently renewed, and is 
now in full for****. 

To the general pledge of proreetinn have boon 
ad«le«l several specific pledges, deemed xaluable hy 
the Indian*. Some of the-e restrain the citizens of 
the rnited States from encroachments on th** 
Cherokee country. and provide for the punishment 
of intruders. 

The treaties and laws of the United States con- 
template the rndian territory a-: complet»*!} sepa- 
rate*! from that.of t!ieSrat*s: and provide that all 
intercourse with them shall be carried on exclu- 
sively by the government of the Union. 

The Indian nations had always been considéré»! 
a.s distinct. independent political communities, re- 
taining their original natural rights. as the undis- 
puted possessorsof the soil, trom rime immemorial: 
with rhe sinirle exception «>f that impose*'l by irre- 
sistible. power, which excluded them from inter- 
course with any ol her European potentate than the 
tirst di-enverer of the coast of the particular reirion 
claimed: and this was a restriction which those 
European potentates impose*! on themselves as well 

I as on the Imlians. The very term “nutioii,’* so fenerully applied to them. m»*ans **a people di-tim-t 
rotn others.** The Constitution, by declaring 

treaties already made, as well as the-*» to lie ma«l«*. 
to be the supreme law of the land, hasudopp'd and 
sanctioned the prexious treaties with th»* Indian 
nations, and. consequently, admits th«»ir rank 
among those powers who ar*‘ capable of making 
treuties. The wotds “treaty” and “nation” are 
words * > f our own i annuaire, select e«l iu our diplo- 
matic and legislative proceedings, by oursel\<*s 
having each a definite and well understood mean- 
ing. ^*e have applied th*»m to Indians, as we have 
applied them to the other nations of the earth. 
They are applied to all in the same sense. 

. Georgia. herself. has furnished conclusive evi- 
dence that her former opinions «in this subject con- 
curred with those entertained by 1e r sist**r States, 
ami hy thegovernment of theUnitcdStates. Various 
acts of her Legislature have b«*cn cited in the argu- 
ment, including the contract « *f cession made in the 
year all tending to prove h*»r acquiescence in 
the universal conviction that the Indian nations 
possessed a full right to the lumls they occupied, 
unril that right should be extinguished by the 
United States with their consent; that their terri- 
tory was separated from that of any Stare within 
whose chartered limits they might reside, by a 
boundary line, established by treaties: that, within 
their boundary, they possessed rights with which no 
State couhl interfere ; anti that the whole power of 
regulating- tho intercourse with them was vested In 
th«* United States. 
520*] *fn opposition to rhe original right pos- 
sessed by the undisputed occupants of every coun- 
try to this recognition of that right, which is evi- 
denced by our history in every change through 
which we have parsed, are placed the charters 
granted by the monarch of a «listant and distinct re- 
gion, parceling out a territory in possession of 
others, whom he could not remove, and did nor at- 
tempt to remove, and the cession made of his 
claims, by the Treaty or Pence. The actual state 
of things at the time, and all history since, expiai*! 
these chai tors: and the King of Great Britain, at 
the Treaty of Peace, could cede only what belonged 

to his err wn. Th* so newly asserted title** cun de- 
ri\no:*:«l from th** arti* les *-«» often repented in 
Imliau tr*\iti* s. extending *•» them, first. the pro- 
bation *,f great Britain, and afterwards I hat of the 
f niled Stales. The-e artn-1* s are associa ted with 
others, recognizing their title to self-government. 
The very fact of repented treaties with them recog- 
nizes it ; and the settled doctrine of th«* law of 
nations is, that a weaker power does not surrender 

J its iudepeedtmr*—it« right to «rlf-gox eminent. by 
! associating with a stronger, and taking it' pr**tec- 
i tion. A weak state, in order to prox hie tor its 
i safety, may place itself under the protection of one 
I more powerful, without'tripping itself of the right 
of government, an*! cousing to be u state. F!\am- 

! Hie** of this kirul an* not wanting in Fan«*pe. 
| “ Tributary and feudatory states,” -ays Vaîtrl. “ *lo 
' not th* reby cea-o to be sovereign ami in*b*j»vn*b'-nt 
states, so long ns seif gox errnentand sox ereicn ami 
independent aiitlioritx are left in the rtdrninisrru- 
ti»>n *»l the state.’* At the present day, more than 
one state m»i> be considered us holding its right of 
self-government m:*l**r th*? guarantee and protec- 
tion of one or m»*re u 111* *'». 

The Cherokee Nation, then, is a distinct commu- 
nity. occupying its own ferntorv. with boundaries 
accurately described. In which the laws of Georgia 
Can have no force, and which the citizen** of Gcnr- 

I g:u have no right to enter fuit with the assent of the 
J Cherokee* themselves, or in conformity wi*h freat- 
t ies, ami with the acts of Congre-s. The whole in- 
{ tercotirse bctxv*?en the Unit»'*! States ami this na- 
I tion is. by *»ur Constitution uml laws, vested in the 
government of tin* t 'nir«•«* States. 

{ Tin* net of the State of Georgia under which tan 
l plaintiff in error was prosecuted, is consequently 
j voi*l, and the judgment a nullify. 
i The acts of the LCL?Mature **f ( «•'orgia interfere 
l forciblyith the r«‘iari«>ns cstiibltshed befxveon the 
United[States ami the Cherokee Nation, tin* regula- 
tion of which, according to rhc«ett!e«l pi incipie.-nf 
our Constitution. is committed exclusively to the 
government of the Union. 

They are in dimer ho-til:ty with treat:* s. re- 
, peu te» I in a succession of years, which tnark *»ut 
] the boundary that separates rhe Cherokee uainiry 
! from Georgia : guaranty to them all the land with- 
! in their boundary: solemnly pledge the faith of 
| the United States to restrain their citizens from 
j trespassing on it; and recognize the pre-existing 
| power of the nation to govern its»*lf. 

Th**y are in equal hosrilitv w ith the acts nf Con- 
gress for regulating this intercourse and givingef- 
feet to the treaties. 

The forcible seizure and abduction of the plaint- 
iff in error, who was residing in the nation, w ith its 
permission, and by authority of the President of 
the United Slates, is also a violation of the acts 
which authorize tbe chief magistrate to exercise 
this authority. 

Will these powerful considerations avail the 
plaintiff in error? We think they will. He was 
seized and forcibly curried away, while under 
guardianship of treaties guarantying the country 
in wbich he r*~*i«ïe*l and taking it under tbe pro- 
tection of the Unite*! States. He wa< seized while 
performing, under tbe ^sanction of tho chief [*521 
magistrate of the Union, those dories which the 
humane policy adopted by Congress hud recom- 
mended. He was apprehended, tried, anil con- 
demned. undercolor of a law which has been shown 
to he repugnant to th»* Constitution, laws, and 
treaties of the United Stares. Hud a judgment, li- 
able to the surne objections, been rendered for 
pioperty, none would question the jurisdiction of 
this court. It cannot he le« clear when the judg- 
ment affects personul liberty, and indicts disgrace- 
ful punishment ; if punishment could di«gra«‘e 
when inflict-»**! on innocence. The plaintiff in error 
is not !«•*« interested in the operation of t his un- 
«•oiPtiluTional law than if it affected his prni***rty 
H*- i< not lea- entitled to the protection of thcUon- 
siit utioii. la WE, and treaties *»f his country. 

Congress has power to regulate the sale and j 
prohibit the unlicensed «ale «»f spirituous liquors in 
the “Indian country." United States v. Wl gallons of 
whiskey. :l Ott»». 1SS : Unite*! States v. Shawmu x. 2 
Sawyer, : United States v. Winslow, 3 Sawyer, 
337 ; Re CHIT. 3 Sawyer, 116. 

What constitute*» the “Indian country.*’ Rato ! 

v. (Mark. 5 Ot t >. JlU : Unite«l Stares v. Seveh.if, ’J ! 
Sawyer, -ill : Waters v. Campb**:i. 1 'vixvyer, 1 - *. ! 

Indians cannot cut timber off of lumls occupi*»’ ( 

by them, for th*? uni p*»s*'s of ««iilooMiv, but max. for ( 
Ininvoving the land *>r b**tter iidaptine it f«*roeeu- 
putimt, urnl xvheu cutoff t«>«* the latter purpose**, 
nmv >ell the same. Unite*l Slates \*. Cook, 10 Wall., 
JUtl. 

ttightn of Cherokee tribe in their land*». un*l *>f 
44 actual settlers” theieon. l.amrxlon v. Joy. 1 Dill.. 

301; Unite*! States v. Kcese., H Cent. L. J., 433. 
Indians maintaining tribal rein tion s^nre not sub- 

ject to the criminal juris*iictioii of United Suites 
courts for acts done by then within Indian country 
Thedistrict. court eanm«r rry one Indian f*-r niunler 
of another, «lone in Indian country. Er-pitrti Uoy- 
mdds. is Alb. I*. J..s. 

Ked»»ral court' «not th** c*-urrsof Kansas' hax e ju- 
ri-dictiiMi of larceny *?ommitte«1 in Fort Leaxen- 
*x*.»rth military reservation. EJ-parte H**burd, 4 
Dill.. :M). 

Probat*» courts *»f a Star*» cannot administer ui»- 
on the pmportv or **ffc« t> **t Indian*. im,i:»b,,rs *»f 
a trill*» which maintains its tribal relations, without 
the a*>f the gen*»ml u«»x eminent. Unitcil 
States v. Payne, t Dill.,3*7; Stroud v. Missouti lî. 
K. Co., 4 Dill., :m. 
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Cases referred to: Johnson and Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat.) 

240 (1823); 

Cherokee Nation v. The State of Georgia, 30 U.S. (5 Pet.) 

1 (1831). 



COMPENSATION 



Choctaw Nation v. United States, 119 U.S, 1 (1886)_ 

Settlement of all questions of difference between the Choctaw Nation and the 
United States - construction of treaties and statutes - Senate award und 

Treaty of 1855. 

1. The award male by the Senate of the United States under the Treaty of 

1855 between the United States and the Choctaw Nation, was within 
sulmission, airi was not invalid for uncertainty or want of proper 

notice. 

2 Under the Act of 1881, conferring jurisdiction upon the court below to 
review the entire question of differences between the Choctaw Nation 

and the United States de novo, said award, though not conclusive, may 

be given effect as prima facie establishing the validity of the claim 
so far adjudged in favor of the Choctaw Nation. 

4€ 

3. In view of the peculiar relations of the parties, and without regard to 

technical rules, this court holds, upon a review of the questions of 

difference between them do novo, that the principle of settlement 

adjudged by the Senate in its said award, allowing said Choctaw Nation 

the net proceeds of its lands in Mississippi ceded by the Treaty of 

1830 to the United States, furnishes the nearest approximation to the 

justice and right of the case that, after this lapse of time, it is 

practicable for a judicial tribunal to reach. 

4. In addition to the amount of said award, less the payment under the 
Act of March 2, 1861, said Choctaw Nation is entitled to the amount 
of certain unpaid annuities, and to the value of certain of its lands 

taken by mistake in fixing the boundary of the State of Arkansas by 

the Act of March 3, 1875. 

Cases referred to: U.S. v. Kagama, 118 U.S. 375 (1886); 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). 

Crow Tribe of Indians v. United States, 284 F. 2d. 361 (Ct. Cl. 1960) 

Proceedings on claim for additional compensation for land, presently located 
in south central Montana and north central Wyoming, which Crow Indian Tribe 
ceded to United States by 1868 treaty. The Indian Claims Commission decided 
that the tribe was entitled to recover additional compensation, and an appeal 

was taken. The Court of Claims, Madden, J., held that even though language 
of Treaty of Fort Laramie was not technical language of recognition of title, 

participation of United States in treaty, whereby various Indian tribes 
described and recognized each others territories, was, under circumstances 
surrounding treaty and in light of treaty's overriding purpose to secure free 

passage for emigrants across tribes' lands by making particular tribes 

responsible for maintenance of order in their particular areas, a recognition 
by the United States of tribes' titles to areas for which they were to be 

held responsible. 

L Indians <£=11 

To recover additional compensation 
for land ceded to United States by 1868 
treaty, Indian tribe was required to show 
either (1) “Indian title” to lands in ques- 
tion, that is, that it had used and occu- 
pied those lands from time immemorial 
to exclusion of all others or (2) that at 
some time prior to 1868 the United States 
had recognized or acknowledged that 
tribe had title in such lands. 25 U.SC.A. 
5 70 et scq. : Treaty Between United 
Stales and Crow Tribe of Indiana Mav 7. 

1868, 15 Stat. 649; Treaty of Fort Lara- 
mie Sept. 17, 1851, 11 Stat. 749. 

See publication Words and Phrases, 
for other judicial constructions and defi- 
nitions of "Indian Title". 
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2. Indians ®=3 

Even though language of Treaty of 
Tort Laramie was not technical language 
of recognition of title, participation of 
United States in treaty, whereby various 
Indian tribes described and recognized 
each others’ territories, was, under cir- 
cumstances surrounding treaty and in 
light of treaty’s overriding purpose to 
secure free passage for emigrants across 
tribes’ lands by making particular tribes 
responsible for maintenance of order in 
their particular areas, a recognition by 
the United States of tribes’ titles to areas 
for which they were to be held responsi- 
ble. Treaty of Fort Laramie Sept. 17, 
1851, 11 Stat. 749. 

S. International Law @=8 
Power of internal police is principal 

attribute of sovereignty. 

4. Judgment C=739 
Issues can only be res judicata if 

they were, or could have been, litigated 
in former suit. 

5. Judgment e=714(l) 
Claim for additional compensation 

for land which Indian tribe ceded to 
United States by 1868 treaty was not 
included within subject matter of suits 
authorized by Special Jurisdictional Act 
of July 3, 1926, and issues involved in 
proceedings on claim for additional com- 
pensation were not res judicata by reason 
of court’s decision in suit under Special 
Jurisdictional Act wherein court dis- 
claimed jurisdiction" of such issues and 
only decided, adversedo tribe, claim that 
mistaken belief that treaty was not in 
effect had induced tribe to accept inade- 
quate consideration for lands. 25 U.S. 
C.A. § 70a(3, 5). 

6. United States 0=113 
In proceedings on claim for addi- 

tional compensation for land, presently 
located in south central Montana and 
north central Wyoming, which Crow In- 
dian Tribe ceded to United States by 
1868 treaty, evidence supported Commis- 
sion’s findings of fact and findings sup- 
ported Commission's ultimate finding 
that land had an average value of 40 
cents per acre in 1868. 25 U.S.C.A. § 
70 et seq. ; Treaty Between United States 
and Crow Tribe of Indians May 7, 1868. 
15 Stat. 649; Treaty of Fort Laramie 
Sept. 17, 1851, 11 SUt. 749. 

7. United States 0=>113 
Function of Court of Claims on ap- 

peal from Indian Claims Commission is 
limited to determining whether Com- 
mission’s ultimate findings are supported 
by its primary findings. 25 U.S.C.A. § 
70s; Treaty Between United States and 
Crow Tribe of Indians May 7, 1868, 15 
Stat. 649; U.S.C.A.Const. Amend. 5. 

8. Indians 0=11 
In proceedings on claim for addi- 

tional compensation for land, presently 
located in south central Montana and 
north central Wyoming, which Crow In- 
dian Tribe ceded to United States by 
1868 treaty, consideration which Indiar.3 
received, like land which they surren- 
dered, was required to be valued as of 
date of treaty. 

9. Indians 0=11 
Where all that Indian tribe received 

when it ceded land to United States was 
promise to pay cerUin amounts in future, 
treaty date value of consideration which 
tribe later received for its lands would 
be computed, for purposes of determining 
whether the tribe had been adequately 
compensated, by ascertaining sum of 
money which, if put at 5% simple inter- 
est on date of treaty on which land was 
ceded, would have amounted to sum paid 
if disbursed in amounts in which, and on 
dates on which, it was actually expended. 

10. United States C=110 
Interest against United States can- 

not be recovered, in absence of express 
statutory or contractual provision, except 
in case of award of just compensation 
under Fifth Amendment. U.S.C.A. 
Const. Amend. 5. 

11. United States C=110 
In proceeding on claim for addi- 

tional compensation for land, presently 
located in south central Montana arid 
north central Wyoming, which Crow In- 
dian Tribe ceded to United States by 
1868 treaty, mere fact that figure repre- 
senting interest was required to be used 
to calculate 1868 value represented by 
later payment made to Indians by gov- 
ernment did not mean that interest was 
being awarded. 
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Cases referred to: Assiniboine Indian Tribe v. United States, 77 Ct. Cl. 

347, cert, denied 292 U.S. 606; 

United States v. Northern Pacific Railway Co., 311 U.S. 
317; 

Northwestern Bands of Shoshone Indians v. U.S., 324 U.S. 
335 (1945); 

Crow Nation v. United States, 81 Ct. Cl. 238; 
Miami Tribe of Oklahoma v. United States, Ct. Cl. 1960, 

281 F. 2d. 202; 

United States v. Santa Fe Pacific Railroad, 314 U.S. 339; 

United States v. Northern Pacific Ry. Co., 311 U.S. 317. 

Miami Tribe v. United States, 175 F. Supp. 926 (Ct. of claims 1959) 

Action involving claim by Indians against United States to land ceded by 

Indians to United States, which sold land to settlers who were able to pay 
cash therefor and whose ability to buy land was unaffected by adverse 

economic conditions in the country in the year of and subsequent to cession 

of land, which was comparable to land that had been disposed of by government 

at $2 an acre on public sale and for more at auctions and on sales of reserve 

sections and for even more on private sales between settlers. The Court of 

Claims, Madden, J., held that evidence was insufficient to support finding 

that the ceded land was worth only 75 cents per acre. 

1. Indians C=ll 

Under Indian Treaty of 1795 stat- 
ing that United States relinquished its 
claim to all other Indian lands within a 
well-defined area, reserving therefrom 
certain specific tracts of tend for use of 
United States in consideration, among 
other things, of the peace which was 
established between the Indians and 
United States and of cessions and relin- 
quishments of land made by Indians to 
United States, and under which United 
States undertook to give Indians per- 
manent annuities and gave Indians right 
to permanently occupy the land without 
interference from United States, which 

reserved to itself only the right to buy 
the land from the Indians, Indians were 
given right to permanently occupy and 
use the land until the tribes should be 
disposed to sell the land to United States, 
and title of Indians in the land ceded to 
United States was what is understood 
as “recognized” title, and because of such 
recognition Indians did not have to es- 
tablish extent of their exclusive occu- 
pancy of any of land ceded to the United 
States. Treaty with the Wyandots, etc., 
Aug. 3,1795, 7 Stat. 49; Treaty with the 
Miamies, Oct. 6, 1818, 7 Stat. 189. 
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2. Constitutional Law <^=68 (1) 
Indians 0=10 

Where Indian lands are held by so- 
called Indian title, their right to occupy 
land and to use it is permissive and tem- 
porary and such right or title may be 
extinguished by United States at any 
time, with or without consent of the 
Indians, and by any means which sover- 
eign may deem appropriate, and in ab- 
sence of special legislation conferring 
upon some court or commission juris- 
diction to adjudicate matters relative to 
this permissive right of occupancy, gov- 
ernment’s disposition of such right is a 
political and not a judicial matter. 

3. Indians C=10 
Where Congress has by treaty or 

statute conferred upon Indians or ac- 
knowledged in Indians right to perma- 
nently occupy and use land, Indians have 
a right or title to that land which has 
been variously referred to as "treaty 
title”, "reservation title”, "recognized ti- 
tle”, and "acknowledged title”, and such 
right may be established in a variety of 
ways. 

4. Eminent Domain C=83 
Generally, United States does not 

have an obligation to compensate an In- 
dian tribe for unrecognized Indian title 
land. Treaty with the Miamies, Oct. 6, 
1818, 7 Stat. 189. 

5. Indians C=>10 
Lands which Indians hold by recog- 

nized title may be lands formerly held by 
them under mere aboriginal use and oc- 
cupancy title or may be lands which 
they never previously occupied and which 
government conveyed or granted to them, 
and size of the tract involved is not con- 
trolling on question of recognition. 

6. United Slates C^>105 
Whether land to be valued is held 

by Indian claimants under, recognized ti- 
tle or merely under so-called Indian title, 
or is held under fee-simple title with all 
the usual rights of ownership, including 
that of alienation, such land should be 
valued in the same way. 

7. United Slates C=I05 
In fixing value of land to which In- 

dians have made a claim, if there is evi- 
dence of private sales not controlled by 
government’s minimum statutory price 
for public lands, such sales should be 
taken into consideration in determining 
value and in addition consideration 
should be given to evidence of sales of 
reserve sections, sales of land at public 
auction, bearing in mind duration of auc- 
tion, location and physical characteris- 
tics of the land, type of settlers who pur- 
chased land and their ability to pay for 
it, and history and development, both 
political and economic, of area in which 
land is located. Indian Claims Commis- 
sion Act, § 2(3), 25 U.S.C.A. § 70a(3). 

8. United States C^iO.i 
In action involving claim by Indians 

against United States to land ceded by 
Indians to United States, which sold 
land to settlers who were able to pay cash 
therefor and whose ability to buy land 
was unaffected by adverse economic con- 
ditions in country in the year of and sub- 
sequent to cession of land, which was 
comparable to land that had been dis- 
posed of by government at $2 an acre 
on public sale and for more at auctions 
and on sales of reserve sections and for 
even more on private sales between set- 
tlers, evidence was insufficient to support 
finding that ceded land was worth only 
75 cents per acre. Act July 22, 1790, 1 
Stat. 137; Act March 31, 1793, 1 Stat. 
329; Treat}' with the Miamies, Oct. 6, 
1818, 7 Stat. 189; Indian Claims Com- 
mission Act, §§ 2, 2(31. 19, 25 U.S.C.A. 
§§ 70a and subd. (3), 70r. 

9. United States C=105 
In suit by Indian claimants against 

United States on a claim for unconscion- 
able consideration alleged to have been 
paid by United States to claimant tribe 
for land ceded by tribe to United States 
pursuant to treaty, measure of tribe’s 
recovery was difference between true 
market value of land ceded at time of 
cession and consideration paid for such 
land by government, less offsets for gra- 
tuities and less any payments United 
States may have made on the claim. 
Act July 22, 1790, 1 Stat. 137; Act 
March 31. 1793, 1 Stat. 329; Treaty 
with the Miamies, Oct. 6, 1818, 7 Stat. 
189: Indian Claims Commission Act, §§ 
2, 19, 25 U.S.C.A. §§ 70a, 70r. 
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10. Indians C=>11 

United Stales C=105 
Where Indian treaty provided that 

in consideration of cession by tribe Unit- 
ed States should pay to tribe a so-called 
perpetual annuity of $15,000 and con- 
struct a prist mill and a sawmill and pro- 
vide a blacksmith and a gunsmith and 
provide implements of agriculture and 
furnish 100 bushels of salt annually, pur- 
chase price for land ceded was capital- 
ized or funded value of annuity plus 
funded value of goods and services actu- 

ally paid to tribe as result of a subse- 
quent treaty, and only that amount was 
deductible from final judgment as a pay- 
ment on claim in a subsequent action 
by Indians for unconscionable consider- 
ation alleged to have been paid by Unit- 
ed States to the tribe. Treaty with the 
Miamies, Oct. 6. 1818, 7 Stat. 189; 
Treaty with the Miami Indians, June 5, 
1854, 10 Stat. 1093; Indian Claims Com- 
mission Act, § 2, 25 U.S.C.A. § 70a; 
Treaty with the Miamies, Oct. 23, 1826, 
art 4, 7 Stat. 300. 

Cases referred to: Northwestern Bands of Shoshone Indians v. U.S., 324 U.S. 
335 (1945); 
Tee-Hit-Ton Indians v. U.S., 348 U.S. 272 (1955); 
Minnesota v. Hitchcock, 185 U.S. 373 (1902); 
United States v. Shoshone Tribe of Indians, 304 U.S. 
Ill (1938); 
Beecher v. Wetherby, 95 U.S. 517 (1877); 
United States v. Klamath and Moadoc Tribe of Indians, 
304 U.S. 119 (1937); 
Otoe and Missouria Tribe of Indians v. U.S., 131 F. 
Supp. 265 (Ct. Cl. 1955), cert, denied, 350 U.S. 848 (1955); 
Osage Nation of Indians v. U.S., 97 F. Supp. 381 (Ct.Cl.1955) 
cert, denied, 350 U.S. 848 (1955) . 



43 

Miami Tribe v. United States, 281 F. 2d. 202 (Ct. Cl. 1960) 

Proceedings on claims for additional compensation for lands ceded by Indians 

to United States. The Indian Claims Ccrtmission rendered the decision chal- 

lenged on appeal. The Court of Claims, Madden, Judge, held that there is no 

exact dividing line between what is "unconscionable" and what is not, and to 

warrant relief under the "fair and honorable dealings" section of the Indian 

Claims Carmission Act disparity between price paid by government and fair 
market value of Indian land must be very great; but held that payment of 

less than half of true value of such land was unconscionable. 

Judgment of Claims Commission reversed and case remanded with directions. 

Whitaker, Judge, and Jones, Chief Judge, dissented. 

1. United States C=113 
Requirement that Indian Claims 

Commission's findings of fact be support- 
ed by substantial evidence means that 
they must be supported by evidence 
which is substantial when whatever in 
record which fairly detracts from its 
weight is taken into account. Indian 
Claims Commission Act, § 20(b), 25 U.S 
C.A. § 70s(b) ; Treaty with the Mian 
Indians, June 5, 1854, 10 Stat. 1093. 

-2. United States C=>113 
In proceedings on claims for addi- 

tional compensation for lands ceded by 
Indians to United Spates, Commission’s 
finding as to value of land at time of ces- 
sion was supported by substantial evi- 
dence. 

3. United States ©=113 
In proceedings on claims for addi- 

tional compensation for lands ceded by 
Indians to United States, amount of land 
available throughout United States was 
irrelevant to determination as to value 
of land at time of cession, but availability 
of very similar land immediatelyâdjoin- 
ing tract in question but in another state 
was a relevant consideration. 

4. Indians ©^ll 
In proceedings on claims for addi- 

tional compensation for lands ceded by 
Indians to United States, value of con- 
sideration received, as well as value of 
land ceded, would have to be determined 
as of date of cession. 

5. Courts ©=89 
Statement made when court did not 

have the issue before it did not have 
force of holding. 

G. Indians ©=11 
Undertaking to pay $7,500 a year 

for 20 years, starting in six years, was 
worth only its capitalized value; and for 
purposes of determining adequacy of con- 
sideration paid for Indian lands under 
treaty, it could not be said that receipt 
of such undertaking amounted to a pay- 
ment of $150,000. Indian Claims Com- 
mission Act, §§ 1-23, 25 U.S.C.A. §§ 70- 
,0v; Treaty with the Miami Indians, 

June 5, 1854, 10 Stat. 1093; Treaty with 
the Miamies, Nov. 28, 1840, 7 Stat. 582. 



7. Indians 0=11 
There is no exact dividing line be- 

tween what is "unconscionable” and what 
is not, and to warrant relief under the 
"fair and honorable dealings” section of 
the Indian Claims Commission Act dis- 
parity between price paid by government 
and fair market value of Indian land 
must be very great; but payment of less 
than half of true value of such land was 
unconscionable. Indian Claims Commis- 
sion Act, § 2(3. 5), 25 U.S.C.A. § 70a(3, 
5) ; Treaty with the Miami Indians, June 
5, 1854, 10 Slat. 1093; Treaty with the 
Miamies, Nov. 23, 1840, 7 Stat. 582. 

See publient ion Words and Phrases, 
for other judicial constructions and defi- 
nitions of "Unconscionable". 

8. United States C=H3 
In proceedings on claims for addi- 

tional compensation for lands ceded by 
Indians to United States, evidence would 
not sustain claimants’ contention that the 
Miami had been promised more Kansas 
land than they had actually received 
when they agreed to move west. Treaty 
with the Miamies, Nov. 6, 1833, art. 10, 
7 Stat. 569; Treaty with the Miamies, 
Nov. 28, 1840, art. 8. 7 Stat. 582; Treaty 
with the Miamies, Feb. 25, 1841, art. 12, 
7 Stat. 585. 

9. Treaties 0=7 
Treaty provision would have to be 

given meaning which would give effect to 
all of its language. 

10. Indians C=ll 
In order to give effect to quoted 

words, in treaty providing that a "perma- 
nent annuity” should be. paid to the Mi- 
ami as long as they existed together as a 
tribe, specification that payments be 
made to tribe as long as it remained to- 
gether as a tribe would have to be inter- 
preted as a specification of proper party 
to receive annuity, rather than a limita- 
tion on its length ; that is, annuity would 
have to be considered permanent, payable 
to tribe so long as it existed together 
as a tribe and payable thereafter to 
various individual Miami. Treaty with 
the Miamies, Nov. 28, 1810. 7 Stat. 582; 
Treaty with the Miami Indians, June 5, 
1854, 10 Stat. 1093; Treaty with the 
Miamies, Oct. 23, 1826, 7 Stat. 300. 

11. Indians 0=11 

Where there was no reason for the 
Miami having taken less than value of 
their annuities other-than that they were 
less than completely aware of meaning 
and methods of commutation and were 
incapable of determining for themselves 

value of permanent annuities, payment 
by government to the Miami of only 78fo 
of value of their annuities as considera- 
tion for commutation thereof was incon- 
sistent with requirements of fair and 
honorable dealings, and the Miami were 
entitled to recover difference between 
value of annuities and amount received 
for commutation thereof. Indian Claims 
Commission Act, § 2(3, 5), 25 U.S.C.A. § 
70a(3, 5) ; Treaty with the Miami In- 
dians. June 5. 1854, 10 Stat. 1093; Trea- 
ty with the Miamies, Nov. 28, 1840, 7 
Stat. 582. 

12. United States 0=110 
Interest against United States can- 

not be recovered in absence of express 
statutory or contractual provisions there- 
for, except when there is taking which 
entitles claimant to just compensation 
under Fifth Amendment. U.S.C.A.Const. 
Amend. 5. 

13. Eminent Domain C=45, 148 
Allotment of property rightfully be- 

longing to Indian tribe to some other 
party is taking of that property for 
which Indians are entitled to receive just 
compensation, which includes payment of 
interest. Act March 3, 1891, 26 Stat. 
1000; U.S.C.A.Const. Amend. 5. 

14. Eminent Domain 0=45, 148 
When Government gave to persons 

other than Miami Indians property which 
rightfully belonged to the Miami, there 
was such taking as entitled the Miami to 
just compensation, including interest. 
Act March 3, 1891, 26 Stat. 1000; U.S.C. 
A.Const. Amend. 5. 
15. Indians C=5 

Miami Indians who remained in or 
returned to Indiana without tribal con- 
sent separated themselves from tribe, 
severed their tribal relationship, and lost 
all right to participate in tribal assets, 
funds or property. 

16. United States 0=113 
In proceedings on claims for addi- 

tional compensation for lands ceded by 
Indians to United States, there was suffi- 
cient evidence that Indiana Miami had 
acquiesced in cession of their claims to 
Kansas lands of the Miami even if repre- 
sentatives of Indiana Miami who partici- 
pated in making treaty by which claims 
were ceded were not authorized to act 
for Indiana Miami. 
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Cases referred to: Miami Tribe of Oklahoma v. U.S., 175 F. Supp. 926 
(Ct. Cl. 1959); 281 F. 2d. 202 (Ct. Cl. 1960), cert, 

denied, 366 U.S. 924 (1961); 

Shoshone Tribe of Indians v. United States, 299 U.S. 

476 (1937); 
United States v. Creek Nation, 295 U.S. 103 (1935). 

A.G. Canada (Mowat) v. A.G. Québec (Casgrain), 1897 6 Que. Q.B. 12 

Constitutional law - Indian lands - Seigniory of Sault St. Louis. 

Held: 1. The distribution of powers contained in sections 91 and 92 

of the British North America Act, 1867, not only divides 

the legislative powers between the Parliament of the 

Dcminion and the Legislatures of the Provinces, but it 

also defines their respective administerial powers and 

functions whenever the subjects mentioned are capable 

of being administered by a government. 

2. By paragraph 24 of section 91, the government of the 

Dcminion is entrusted and charged with the care and 

supervision of the Indians and with the control and 

administration of the property appropriated for their 

use. 

3. Section 109 of the British North America Act, 1867, 

assigns all lands vested in the Crown to the government 
of the province in which they are situated, but does so 
subject "to any trusts existing in respect thereof" and 
to any interest other than that of the province in "the 

same". 

4. The Seigniory of Sault St. Louis was granted for the use 
and habitation of the Iroquois Indians and the soil is 

vested in the Crown, but subject to the enjoyment or 
usufruct of the Indians. 

5. The naked ownership therefore belongs to the Province 
of Quebec within which the Seigniory is situated, but the 

control and administration of the Indians' usufruct is 

entrusted and appertains to the government of the Dcminion. 

6. The suit for the recovery of the arrears of rent due by the 
defendant was therefore properly brought by the Attorney- 

General of the Dcminion. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen, (1889) 
14 App. Cas. 46. 

Statutes considered: An act respecting Indians & Indian lands, Consolidated 

Statutes for Lower Canada, ch. 14, Indian Act,R.S.C. c.43. 
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Osage Nation of Indians v. United States, 97 F. Supp. 381 (Ct. Cl. 1951) 

Claim by the Osage Nation of Indians against the United States for additional 
compensation for land ceded to the United States. The Indian Claims Commission 

rendered decision that the Osage Nation was not entitled to any relief, and the 

Osage Nation appealed. The Court of Claims, Littleton, J., held that the 
evidence was sufficient to establish the claim on ground of unilateral mistake, 
unconscienable consideration, and fair and honorable dealings. 

1. Administrative law and procedure <3=655 
When and under what circumstances 

judicial review of an administrative order 
is available are questions, apart from what- 
ever requirements Constitution may make 
in certain situations, that depend on partic- 
ular Congressional enactment under which 
judicial review is authorized. 

2. Administrative law and procedure 0=744, 
791 

United States 0=113 

The Congressional intent was to af- 
ford as much finality as possible to the de- 
terminations, orders and decisions of In- 
dian Claims Commission, in order to insure 
orderly and efficient administration of In- 
dian Claims Commission Act, and Court of 
Claims should not whittle away from that 
purpose nor in any way undermine the ef- 
fectiveness of the Commission by seeming 
to treat each appeal as a trial de novo, or 
by introducing an unduly broad concept of 
what constitutes substantial evidence to 
support findings of Commission. 25 U.S. 
C.A. § 70 et seq. 

3. Administrative law and procedure ©=79! 
United States <3=113 

The expression “substantial evidence” 
has been judicially construed as meaning 
everything from “warrant in the record”, 
"rational basis”, "not arbitrary”, "some 
evidence”, "reasonable”, to what is com- 
monly understood as being the preponder- 
ance of the evidence, and Congress intend- 
ed Court of Claims to follow a course some- 
where between those extremes in deter- 
mining whether findings of Indian Claims 
Commission are supported by substantial 
evidence. 25 U.S.C.A. § 70s(b). 

See publication Words and Pbrnscs, 
for other judicial constructions and defi- 
niticD) of “Substantial Evidence”. 



4. Administrative law and procedure <£=>763, 
791 

United States <£=>113 
Where issues to be decided by Indian 

Claims Commission involved only factual 
and legal matters concerning which the 
Court of Claims was as expert as the Com- 
mission, and the evidence before Commis- 
sion was largely documentary and was not 
conflicting and opportunity of Court of 
Claims to evaluate such evidence was equal 
to that of Commission, and Commission 
was not faced with necessity of weighing 
or evaluating conflicting evidence to make 
its findings of fact, and the problem pre- 
sented was one of carefully examining a 
vast amount of material and from it draw- 
ing the soundest inferences, Court of 
Claims must determine the substantiality 
of evidence to support Commission's find- 
ings in the light of all that the record rele- 
vantly presents and is responsible for rea- 
sonableness and fairness of Commission’s 
decision. 25 U.S.C.A. § 70s(b) ; Adminis- 
trative Procedure Act, 5 U.S.C.A. § 1001 et 
seq. 

5. Indians <S=I I 
Evidence was sufficient to show such a 

unilateral mistake of law or fact on part of 
Osage Indians as would justify revision of 
treaty ceding surplus Osage land to United 
States, in that provision relating to crea- 
tion of civilization fund for Indian tribes 
other than the Osage but at expense of 
Osage was not fully explained to nor under- 
stood by the Osage. Treaty with Osage 
Indians, art. 1, 14 Stat. 687 ; 25 U.S.C.A. 
§§ 70a(3), 70s(b). 

6. Indians <£=>! I 
The amount which an ignorant and im- 

poverished band of blanket Indians was 
willing to take in payment for land ceded to 
United States is not conclusive as to the 
true value of the land. 

7. Indians C=>l I 
In arriving at a fair determination of 

the market value of tribal lands, the Court 
of Claims considers the prices at which the 
lands sold, the extent of the demand, the 
quality of the land,, its use at the time, the 
price paid by the Government for similar 
land at about same time under treaties with 

other bands of Indians, and the prices paid 
by persons other than Indians buying simi- 
lar land in the locality from private citi- 
zens. 

8. Administrative law and procedure <£=791 
United States <^=>l 13 

If the whole record contains substan- 
tial evidence as a basis for finding of In- 
dian Gaims Commission, the finding must 
be upheld by the Court of Gaims. 25 U.S. 
C.A. § 70s(b). 

9. Evidence <3=33, 35, 43(4) 
In determining whether consideration 

passing to Osage Indians for land ceded to 
United States was unconscionable, judicial 
notice could be taken of facts revealed in 
related Acts and resolutions of Congress, 
in debates of the Senate and House of Rep- 
resentatives, in a law suit terminating in 
the Supreme Court, and in Senate Execu- 
tive Documents. 25 U.S.C.A. §§ 70a(3), 
70s(b); Treaty with Osage Indians, art. 
1, 14 Stat. 687; Treaty with Osage Indians, 
7 Stat. 240; Act August 11, 1876, 19 Stat. 
127; Act- March 3, 1863, 12 Stat. 772; 
Act July 26, 1866, 14 Stat. 289; Joint Res- 
olution April 10, 1S69, 16 Stat. 55; Act 
June 16, 18S0, 21 Stat. 291; Act March 2, 
1867, 14 Stat. 541; Act June 8, 186S, 15 
Stat. 67; Act March 3, 1871, 16 Stat. 544, 
557; Act April 19, 1871, 17 Stat. 5; Act 
June 16, 1880, 21 Stat. 291. 

10. Evidence <£= 18 

It is common knowledge that the pros- 
pect of a railroad in an area increases the 
demand for and the value of land in the 
area. 

11. Indians <2=11 
Only where the inequality of the bar- 

gain is very gross does disparity of price 
alone justify a conclusion that the consid- 
eration was “unconscionable” so as to give 
rise to Indian claim against United States 
under Indian Gaims Commission Act. 25 
U.S.C.A. § 70a. 

See publication Words and Phrases, 

for other judicial constructions and defi- 

nitions of “Unconscionable Considera- 

tion". 

12. Indians <S=I I 
In determining “very gross” within 

rule that only where inequality of bargain 



is "very gross” does disparity of price alone 
justify a conclusion that consideration was 
unconscionable so as to justify revision of 
Indian treaty with United States, each case 
must be carefully considered on its own 
particular facts and circumstances. 25 
U.S.C.A. § 70a. 

13. Indlans C=l I 
Evidence was sufficient to show that 

the consideration passing to Osage Indians 
for lands ceded to United States was so 
unconscionable as to give rise to claim 
against United States under the Indian 
Claims Commission Act. Treaty with 
Osage Indians, art. 1, 14 Stat. 687; 25 
U.S.C.A. §§ 70a, 70s(b). 

14. I ndlans C=l I 
In determining whether consideration 

passing to Osage Indians for lands ceded 
to United States was so unconscionable as 
to give rise to claim against United States, 
the Government’s expense in maintaining a 
department to supervise the installment 
sales of land ceded by Osage Indians to 
United States was not chargeable to the 18. 
Osage, where the treaty between the Unit- 
ed States and the Osage expressly forbade 
the sale of the land on installment basis. 
Treaty with Osage Indians, art. 1, 14 Stat. 
687; 25 U.S.C.A. §§ 70a, 70s(b). 

15. Administrative law and procedure <$=>387 
United States <3=113 
The rule making power of Indian 

Claims Commission is not so broad as to al- 
low the Commission to refuse to consider a 
matter properly presented to the Commis- 
sion by the pleadings upon a technicality 
of common law pleading long since discard- 
ed by the Federal Courts. 25 U.S.C.A. § 
70a; Fed.Rules Civ.Proc. rule 8(e), 28 
U.S.C.A. 

16. Administrative law and procedure C=475 
United States ©=105 
The word “recognize” in Indian Gaims 

Commission Act authorizing Commission to 
hear Indian claims against United States 
based upon fair and honorable dealings that 
are not "recognized” by any existing rule 
of law or equity was used in the sense of 
“triable”, and means that if at the outset a 
claim is not cognizable or if at trial it is 
not proved and therefore decided favorably 

to the Indians under rules of law and eq- 
uity, then the Indians are entitled to have 
it considered under the fair and honorable 
dealings clause of the Act 25 U.S.C.A. § 
70a. 

See publication Words and Pbrascs, 
for other judicial constructions aDd defi- 
nitions of “Recognized". 

17. Administrative law and procedure <3=475 
United States ©=l 13 
The Osage Nation of Indians filing 

claim against United States for additional 
compensation for lands ceded to United 
States could plead case under provisions of 
clause in Indian Claims Commission Act 
relative to unilateral mistake and uncon- 
scionable consideration and under provi- 
sions of clause relative to fair and honor- 
able dealings, since on the trial a failure 
to submit evidence sufficient to establish 
the exact proof required under the first 
clause might well satisfy the less exacting 
demands of the second clause. 25 U.S.C.A. 
§ 70a(3, 5). 

I ndlans €=l I 
Evidence was sufficient to establish 

claim of Osage Nation of Indians against 
the United States for additional compen- 
sation for lands ceded to United States un- 
der provisions of clause in Indian Claims 
Commission Act relative to fair and hon- 
orable dealings. 25 U.S.C.A. § 70a(5). 

19. United States ©=l 10 
The Osage Nation of Indians were not 

entitled to interest on allowed claim against 
United States for additional compensation 
for land ceded to United States, where the 
case did not involve a “taking" of property 
in the constitutional sense, and the Indian 
Claims Commission Act contained no ex- 
press provision for payment of interest, 
and the facts and circumstances of case 
were not such as to warrant the allowance 
of interest on purely equitable grounds. 
Treaty with the Osage Indians, art. 1, 14 
Stat. 687; 25 U.S.C.A. § 70a(3, 5). 

Cases referred to: Note: No cases contained herein dealing with such 

specific native rights issues as title, compensation, 

extinguishment, etc. 
This case should be read for the issues it discusses 

regarding administration of Indian claims, vis a vis 

compensation. 



Otoe and Missouria Tribe of Indians v. United States, 131 F. Supp. 265, 

(Ct. Cl. 1955); Cert, denied, 350 U.S. 1948 (1955)  

The Otoe and Missouria Tribe of In- 
dians brought proceedings against the 
United States under the Indian Claims 
Commission Act and sought recovery un- 
der seven causes of action. The Indian 
Claims Commission entered decisions, 
and the Indians appealed from determi- 
nations with respect to the first, second, 
fourth, fifth, sixth and seventh causes of 
action, and the United States appealed 
from determinations as to the third and 
fourth causes of action and final deter- 
mination on off-sets. The Court of 
Claims, Littleton, J., held that evidence 
sustained commission’s findings and con- ! 
elusions. 

Order in accordance with opinion. 

L Constitutional Law ©=68(1) 
Function of recognizing liability in 

the United States for claims that have 
no legal or equitable basis under existing j 
law is a political and not a judicial func- 
tion. 

2. United States <3=118 
Congress, in passage of the Indian 

Claims Commission Act, was, to a certain 
extent, exercising its political function of 
creating new causes of action and recog- 
nizing liability in the United States. 25 
U.S.C.A. § 70 et seq. 

S. Courts <3=428 

United States <3=78(15) 
Statutory provisions of the Indian 

Claims Commission Act dealing with ju- 
risdiction of the commission extend to 
Indian claimants the benefits of the 
Tucker Act and the Tort Claims Act 25 
U.S.C.A. § 70a(l, 2); 28 U.S.C.A. §§ ! 
1346 et Beq., 1605, 2671 et seq. ' 

4. United States <3=113 
Provision of the Indian Claims Com- 

mission Act giving commission jurisdic- 
tion of claims which would result if trea- 
ties, contracts and agreements between 
claimant and the United States were re- 
vised on ground of fraud, duress, uncon- 
scionable consideration, mutual or uni- 
lateral mistake, whether of law or fact, 
or any ground cognizable by court of 
equity merely provides a forum for suits 
by Indian claimants for reformation or 
revision of contracts for fraud, duress, 
unconscionable consideration, and for 
mutual mistake of fact and does not au- 
thorize reformation of contracts for mu- 
tual mistake of law, or for unilateral mis- 
take of law or fact, and does not author- 
ize commission to entertain claims re- 
quiring revision of treaties. 25 U.S.C.A. 
§ 70a(3). 

5. Evidence <3=39 
It is common knowledge that Indian 

treaties dealt primarily with Indian land 
and usually provided for cessions of such 
land held both by “Indian title” and “Res- 
ervation title” to the United States. 

6. United States <3=113 
Where certain clauses of the Indian 

Claims Commission Act did not, in so 
many words, state whether Congress in- 
tended to permit adjudication of claims 
thereunder where land involved was "In- 
dian title land”, Court of Claims was re- 
quired to endeavor to discover by means 
of both intrinsic and extrinsic aids to 
statutory interpretation what Congress 
did intend. 25 U.S.C.A. § 70a(3, 6). 

7. Statutes <3=184 
One step in discovery of legislative 

meaning or intent of statute is ascertain- 
ment of the “legislative purpose”, that 
is, the reasons which prompted enact- 
ment of the statute. 

See publication Words end Phrnsee, 
for other judicial construction! end defi- 
nition* of "Legislative Purpose”. 



8. Statutes <2=212.6 
Court assumes that legislators 

Bought to use language which would car- 
ry out their purpose in enacting statute 
rather than to defeat such purpose. 
9. Statutes <^=184, 215, 217 

In seeking to ascertain legislative 
purpose of statute, it is proper for court 
to look at circumstances existing at time 
of enactment of statute, to necessity for 
statute, to evils intended to be cured by 
it, to the intended remedy, and to the law 
as it existed prior to enactment of stat- 
ute. 

10. Statutes <£=228 
Court, in interpreting provision in 

statute, may imply exception to general 
terms used therein, but it will do so only 
where to apply general terms literally 
will lead to absurd results, contrary to 
the manifest congressional purpose as 
revealed by the statute as a whole and as 
confirmed by its legislative history. 

11. Statutes <£=184 
If language of statute is clearly at 

variance with legislative purpose as man- 
ifested by whole statute, court is justi- 
fied in following purpose rather than 
literal meaning of provisions of statutes. 

12. United States 0=113 
Provisions of the Indian Claims 

Commission Act that commission shall 
hear and determine Indian Claims 
against the United States, which would 
result if treaties, contracts and agree- 
ments between claimant and United 
States were revised on ground of fraud, 
duress, unconscionable consideration, 
mutual or unilateral mistake, whether of 
law or fact, or any grounds cognizable 
by a court of equity, and claims based on 
fair and honorable dealings that are not 
recognized by any existing rule of law or 
equity, include treaties and dealings con- 
cerning "Indian title”. 25 U.S.C.A. § 70a 
(3, 6). 

IS. United States <£=113 
On appeal from decisions by Indian 

Claims Commission, Court of Claims 
would grant motion of Indians to vacate 
commission’s determination dismissing 
first cause of action and remand case to 
commission so far as the first cause of 
action was concerned, in order to permit 
commission to act on claim concerning 
land ceded by the Treaty of July 15, 1830, 
on basis of record relating to the first 

cause of action, and on the basis of the 
record in another case in which evidence 
had a direct bearing on claim asserted in 
first cause of action, though such evi- 
dence had previously been available. 25 
U.S.C.A. § 70a(3, 5); Indian Treaties 
July 15, 1830, 7 Stat. 328, art. 1 et seq.; 
Oct. 15, 1836, 7 Stat. 524; March 15, 
1854, 10 Stat. 1038. 

14. Indians <£=11 
Where the government did not in- 

duce Otoe Indians to sell a portion of 
their lands for a nominal sum for allot- 
ment to their own half-breeds and those 
of friendly tribes, and the Otoe Indians 
apparently knew what they were doing 
and were under no misapprehensions 
whatsoever, Otoe Indians were not enti- 
tled to recover under the Indian Claims 
Commission Act because of such sale. 25 
U.S.C.A. § 70a(3, 5); Indian Treaties 
July 15, 1830, 7 Stat. 32S, arts. 10, 11. 

15. Indians C=ll 
Where Otoe Indians sold certain of 

their lands for nominal sum for benefit of 
their own half-breeds and those of 
friendly tribes, and cessions of the land 
to the half-breeds was an outright one 
leaving no remaining property rights, in 
the Otoe Indians, and government’s sur- 
veyor in surveying the ceded lands, ex- 
cluding 15,697 acres from the area called 
for by terms of treaty, the government 
did not hold the 15,697 acres in trust for 
the Otoe Indians. 25 U.S.C.A. § 70a(3, 
5) ; Indian Treaties July 15, 1830, 7 Stat. 
328, arts. 10, 11. 

16. Indians <£=11 
In proceeding against the United 

States under Indian Claims Commission 
Act by Otoe Indians, who claimed that 
they had received an unconscionably low 
consideration under the Treaty of Sept. 
21, 1833, for 792,000 acres of land al- 
legedly held by them under Indian title 
and ceded to the United States, when they 
were paid only 4.9<* an acre, evidence 
sustained finding of Indian Claims Com- 
mission that Otoe Indians had title to the 
land ceded. 25 U.S.C.A. § 70a(3, 6); 
Indian Treaty Sept. 21, 1833, 7 Stat 429. 



17. Evidence <2=555 
In proceeding against the United 

States under Indian Claims Commission 
Act by Otoe Indians, who claimed that 
they had received an unconscionably low 
consideration under the Treaty of Sept. 
21, 1833, for 792,000 acres of land al- 
legedly held by them under Indian title 
and ceded to the United States, when 
they were paid only 4.9ç* an acre, factors 
considered by expert witnesses in form- 
ing opinion as to actual value of land 
ceded included natural resources, climate, 
vegetation, timber, game and wildlife, 
mineral resources, whether they were of 
economic value at time of cession or 
merely of potential value, and water pow- 
er. 25 U.S.C.A. § 70a(3, 5); Indian 
Treaty Sept. 21, 1833, 7 Stat. 429. 

18. Indians C=ll 
In proceeding against the United 

States under Indian Claims Commis- 
sion Act by Otoe Indians, who claimed 
that they had received an unconscionably 
low consideration under the Treaty of 
Sept. 21, 1833, for 792,000 acres of land 
allegedly held by them under Indian title 
and ceded to the United States, when 
they were paid only 4.9(* an acre, actual 
value of land at time it was ceded could 
not be determined merely on basis of 
berries and wild fruits. 25 U.S.C.A. § 
70a(3j 6) ; Indian Treaty Sept. 21, 1833, 
7 Stat. 429. 

19. Evidence 0=601(4) 
In proceeding against the United 

States under Indian Claims Commission 
Act by Otoe Indians, who claimed that 
they had received an unconscionably low 
consideration under the Treaty of Sept. 
21, 1833, for 792,000 acres of land al- 
legedly held by them under Indian title 
and ceded to the United States, when 
they were paid only 4.9(* an acre, evi- 
dence sustained finding of Indian Claims 
Commission that land was worth 75c an 
acre at time it was ceded. 25 U.S.C.A. § 
70a(3, 6); Indian Treaty Sept. 21, 1833, 
7 Stat 429. 

20. Indians 0=11 
In proceeding against the United 

States under the Indian Claims Commis- 

sion Act by Otoe Indians, who claimed 
that they had received an unconsciona- 
bly low consideration under Treaty of 
March 15, 1854, for 1,250,000 acres of 
land allegedly held by them under Indian 
title and ceded to the United States, when 
they were paid only 42^ an acre, or that 
amount, paid was so low as to represent 
dealings less than fair and honorable on 
part of United States, evidence sustain- 
ed finding of Indian Claims Commission 
that Otoe Indians had good Indian title 
to land ceded at time of cession. 25 U.S. 
C.A. § 70a(3, 5) ; Indian Treaty March 
15, 1854, 10 Stat. 1038, art. 1 et seq. 

21. Evidence e=G01(4) 
In proceeding against the United 

States under the Indian Claims Commis- 
sion Act by Otoe Indians, who claimed 
that they had received an unconscionably 
low consideration under Treaty of March 
15, 1854, for 1,250,000 acres of land al- 
legedly held by them under Indian title 
and ceded to the United States, when they 
were paid only 42( an acre, or that 
amount paid was so low as to represent 
dealings less than fair and honorable on 
part of United States, evidence sustained 
finding of Indian Claims Commission that 
land ceded was worth $1 an acre at time 
of cession. 25 U.S.C.A. § 70a(3, 6); 
Indian Treaty Sept. 21, 1833, 7 Stat. 429. 

22. United States <2=113 
In proceeding against the United 

States under the Indian Claims Commis- 
sion Act by Otoe Indians, who claimed 
that they had received an unconsciona- 
bly low consideration under Treaty of 
March 15, 1854, for 1,250,000 acres of 
land allegedly held by them under Indian 
title and ceded to the United States, when 
they were paid only 42^ an acre, or that 
amount paid was so low as to represent 
dealings less than fair and honorable on 
part of United States, evidence sustained 
finding of Indian Claims Commission that 
dealings were less than fair and honora- 
ble on part of the United States. 25 U. 
S.C.A. § 70a(3, 6); Indian Treaty Sept. 
21, 1833, 7 Stat. 429. 

23. United States C=113 
In proceedings against the United 

States by Otoe and Missouria Indians un- 



der the Indian Claims Commission Act, 
evidence sustained findings of Indian 
Claims Commission that sales of lands 
in Indian reservation to white settlors 
with consent of Indians in open council 
were not unconscionable within mean- 
ing of the act. 25 U.S.C.A. § 70a(3, 5) ; 
Indian Treaty Dec. 9, 1854, 10 Stat. 
1130; Acts June 10. 1872, 17 Stat. 391; 
Aug. 15, 1876, 19 Stat. 208; March 3, 
1879, 20 Stat. 471. 

24. Indians «E^lCd) 
Where terms of compromise settle- 

ment agreement whereby price to be paid 
by white settlors under purchase con- 
tract for purchase of land located in In- 
dian reservation was to be reduced were 
explained to Indians in open council and 
were understood by them, procedure by 
government inspector in talking to in- 
dividual Indians and procuring their 
signatures on the settlement agreement 
was not illegal or irregular to such a de- 
gree as to nullify effect of consent, and 
Indians were not entitled to prevail un- 
der Indian Claims Commission Act on 
ground of fraud and duress. 25 U.S. 
C.A. § 70a(3, 5); Acts March 3, 1881, 
21 Stat. 380, March 3, 1893, 27 Stat. 568, 
April 4, 1900, 31 Stat. 59. 

Cases referred to: Tee-Hit-Ton Indians v. U.S., 348 U.S. 272 (1955); 
United States v. Santa Fe Pacific R. Co., 314 U.S. 339 (1941); 
Pawnee Indian Tribe of Oklahoma v. United States, 109 F. Supp. 
860; 124 Ct. Cl. 324 (1953); 
Osage Nation of Indians v. U.S., 97 F. Supp. 381, 
(Ct.Cl.1951); Cert, denied 342 U.S. 896 (1951); 
Alcea Band of Tillamooks v. United States, 87 F. Supp. 

938; 115 Ct. Cl. 463 reversed as to interest. 

Sac and Fox Tribe of Indians of Oklahoma et al v. U.S., 315 F. 2d 896 (Ct.Cl.1963) 

Action by Indian tribes for increased ccmpensation for major part of area ceded 
to the United States. Frcm a determination of the Indian Claims Commission 

denying ccmpensation as to a part of the ceded area, the tribes took an inter- 



locutory appeai. The Court of Claims, Davis, Judge, held that evidence 

SS?diddSrîSnat;LS! °f the Indian Claims Ccrtmission that Sac and Fox 
ab°riglnal tiUe to lands that «are ceded to 

L Indians <2=10 
Congress, acting through a treaty or 

statute, must be the source of recognition 
of Indian title by the United States, and 
Congress must grant legal rights of 
permanent occupancy within a sufficiently- 
defined territory and there must be an in- 
tention to accord or recognize a legal 
interest in the land, and mere executive 
recognition or acknowledgment that 
Indians physically lived in a certain 
region is insufficient. 

2. Indians 0=3 
Treaty between United States and 

six tribes, including the Sacs, renewing 
and confirming a boundary line which had 
been established four years before be- 
tween four of the tribes, not including 
the Sacs, and the United States and de- 
claring that United States receive Sacs 
into their friendship and protection and 
that all of the articles of the treaty, so far 
as they applied to those nations, should 
be considered as made and concluded in 
every part with them, did not acknowl- 
edge or recognize Sac ownership of any 
of the territory which was defined in the 
prior treaty with the four tribes. Treaty 
of Jan. 21, 1785, 7 Stat. 16; Treaty of 
Jan. 9, 1789, 7 Stat. 28. 

3. Indians 0=3 
Indian treaty between United States 

and twelve Indian tribes establishing a 
general boundary between lands of United 
States and lands of said tribes did not 
constitute a recognition of right of all 
Indian tribes in that area to all the land 
on the Indian side of the general bound- 
ary and did not amount to an acknowl- 
edgment of the rights of Sacs and Foxes 
on the Indian side of the line when they 
were not present and did not sign as 
contracting parties. Treaty of Aug. 3, 
1795, 7 Stat. 49. 

4. Indians 0=3 
Generally, an Indian tribe obtains 

no legal rights from a treaty to which it 
is not a contracting party. 
5. Indians 0=11 

Indian treaty fixing general bound- 
ary lines between lands of United States 
and of certain Indian tribes and pro- 
viding that the tribes ceded and re- 
linquished to the United States all the 
lands included within the described 

boundary but that as long as the lands 
remained the property of the United 
States the Indians belonging to such 
tribes should enjoy the privilege of 
hunting and fishing upon the lands did not 
constitute a recognition of title to the 
lands by Indians, who sought increased 
compensation for areas ceded. Treaty 
of Nov. 3, 1804, 7 Stat. 84. 

6. Stipulations C=17(l) 
The Indian Claims Commission is 

not bound by a stipulation on an issue of 
law. 

7. Indians 0=11 
Even if treaty between United States 

and Indian tribes in 1804 was invalid, 
when the United States unilaterally de- 
prived Indian tribes of their lands under 
such treaty in that year, the lands would 
have to be valued as of such time in deter- 
mining whether Indians were entitled to 
increased compensation for the land 
taken. 
8. United States 0=113 

Evidence tending to prove that 
Indian tribes occupied certain areas prior 
and up to date of treaty ceding such area 
to United Stales cannot be disregarded en 
masse in determining claims of Indian 
tribes for increased compensation for 
ceded area. 
9. Indians 0=10 

To be accepted under the Indian 
Claims Commission Act, aboriginal title 
must rest on actual, exclusive, and con- 
tinuous use and occupancy for a long 
time prior to loss of the property. 
10. United States 0=113 

Evidence sustained determination of 
the Indian Claims Commission that Sac 
and Fox tribes did not have aboriginal 
title to certain lands that were ceded 
to the United States. 

11. Indians 0=10 
Status of aboriginal ownership is not 

accorded to Indian tribes at the very in- 
stant they first dominate a particular 
territory but only after «xclusive use 
and occupancy for a long time. 

12. United States 0=113 
Court of Claims cannot reweigh the 

evidence on an interlocutory appeal from 
a decision of the Indian Claims Commis- 
sion. 



Cases referred to: Minnesota Chippewa Tribe et al v. United States, 315 

F. 2d. 906 (Ct. Cl. 1963); 

Miami Tribe of Oklahoma v. United States, 175 F. Supp. 

926 (Ct. Cl. 1959); 

Snake or Piute Indians v. United States, 112 F. Supp. 
543 (Ct. Cl. 1953); 

Alcea Band of Tillamooks v. United States, 59 F. Supp. 

934 (Ct. Cl. 1945). 

Sioux Tribe v. United States, 146 F. Supp. 229 (Ct. Cl. 1956) 

The Sioux Tribe of Indians filed a claim with the Indian Claims Ccmmission 

on ground that the Sioux Tribe had been unconscionably compensated by the 
United States from permanent reservation. The Indian Claims Ccmmission 

entered an order dismissing the claim, and the Sioux Tribe appealed. The 

Court of Claims, Laramore, J., held that where Sioux Indians had already 

been paid by the United States in excess of the 1877 value of lands taken, 

the United States paid the Indians just compensation for the lands, though 

the lands contained gold. 

1. United States 0=105 
"Unconscionable consideration,” 

which will give rise to an Indian claim 
against the United States under the In- 
dian Claims Commission Act, is that con- 
sideration which is so much less than the 
actual value of the property sold that 
the disparity shocks the conscience. 25 
U.S.C.A. §§ 70 et seq., 70a(3, 5). 

See publication Words nDd Phrases, 
for other judicinl constructions and defi- 
nitions of ‘‘Unconscionable Considera- 
tion”. 

2. United States ©=105 
Fact that reprehensible methods 

were used by United States Commission- 
ers in getting signatures of Sioux Indi- 
ans on 1877 agreement to cede land, did 
not constitute “duress”, which would give 
rise to Indian claim against the United 
States under the Indian Claims Commis- 
sion Act, where it was not the agreement 
that caused the cession of land, but sub- 
sequent act of Congress, and the agree- 
ment was ineffectual because it did not 

meet the requirements of 1863 treaty for 
the cession of land. Treaty of Fort Lar- 
amie, Sept. 17, 1851, 11 Stat. 749; Act 
Feb. 28, 1877, 19 Stat. 254; 25-U.S.C.A. 
§§ 70 et seq., 70a(3, 5) ; Treaty between 
the United States and different Tribes of 
Sioux Indians, April 29, 1868, 15 Stat. 
635. 

See publication Words and Phrases, 
for other judicial constructions and defi- 
nitions of ‘‘Duress”. 

3. Indians C=3 
Though it had been the practice and 

policy of the United States Government 
during many years of tension between 
the whites and the Indians to negotiate 
with the Indians by treaty convention 
and to settle differences, if possible, by 
treaty, those treaties did not absolutely 
abrogate the right of the Government 
to regulate the Indians or, when neces- 
sary, to legislate contrary to or incon- 
sistently with a treaty, and the primary 
consideration was the good of the coun- 
try and the duty owed by the government 
to all its citizens. 25 U.S.C.A. §§ 70 et 
seq., 70a(3, 5). 



4. Indians C=>3 
Treaties of the United States with 

Indians are no different than any other 
public laws and are subject to contrary 
legislation by the Congress when it is 
felt to be in the interest of the country. 
25 U.S.C.A. §§ 70 et seq., 70a(3, 5). 

5. Indians <S=>11 
Fact that the United States in ob- 

taining cession of lands from Sioux In- 
dians did not secure the required 75 per 
cent of the male adult signatures on 
1876 agreement as required by 1868 trea- 
ty was immaterial, in view of the fact 
that the United States could have legis- 
lated for a cession of the lands without 
even attempting to negotiate an agree- 
ment. Treaty between the United States 
and different Tribes of Sioux Indians, 
April 29, 1868, 15 Stat. 635; 25 U.S.C.A. 
§§ 70 et seq., 70a(3, 6) ; Act Feb. 28, 
1877, 19 Stat. 254. 

6. Indians <£=>11 
The only standard that the United 

States was required to observe in enact- 
ing legislation for cession of Indian 
Lands in violation of treaties with the 
Indians is that it is in the best interests 
of the country and that the Indians be 
treated fairly in view of treaty guaran- 
tees to be abrogated, and fair treatment 
includes payment by the United States 
of just compensation to the Indians for 
the lands taken. 25 U.S.C.A. §§ 70 et 
seq., 70a(3, 5). 

7. Indians <£=11 
When lands are granted to a tribe 

of Indians by treaty, the fee remains in 
the United States subject to Indians’ 
right of occupation, and though the In- 
dians have a better title than they had be- 
fore the treaty guaranteed the land to 
them, it is not absolute, and they cannot 
alienate the land without permission of 
the United States. 
8. Indians £=11 

United States £=105 
The United States was not in any 

legal sense a guardian of Sioux Indians 
when the United States forced the Sioux 
Indians to cede to the United States 
lands containing gold, and the United 
States was not liable to the Sioux Indi- 
ans under the Indian Claims Commission 
Act for the violation of any fiduciary du- 
ty to the Sioux Indians. Treaty of Fort 
Laramie, Sept. 17, 1851, 11 Stat. 749; 
Act Feb. 28, 1877, 19 Stat. 254; 25 U.S. 
C.A. §§ 70 et seq., 70a(3, 5) ; Treaty be- 
tween the United States and different 
Tribes of Sioux Indians, April 29, 1868, 
15 Stat. 635. 

9. Indians £=11 
Just compensation required to be 

paid by the United States to Indians for 
Indian lands must be based on the value 
of the lands as of the time of their ac- 
quisition by the United States. 25 U.S. 
C.A. §§ 70 et seq., 70a(3, 5). 

10. Indians £=11 
In determining value of land taken 

by the United States from Indians, at 
time of acquisition of the lands, many 
things must be taken into consideration 
including the minerals in the ground and 
the timber standing thereon. 25 U.S. 
C.A. §§ 70 et seq., 70a(3, 6). 

1L Indians C=ll 
United States C=>105 
Where Sioux Indians had already 

been paid by the United States in excess 
of the 1877 value of lands taken in 1877 
from permanent reservation, the United 
States paid the Indians just compensa- 
tion for the lands, though the lands con- 
tained gold, and Indian Claims Commis- 
sion properly denied claim of Indians for 
additional compensation. Treaty of Fort 
Laramie, Sept. 17, 1851, 11 Stat. 749; 
Act Feb. 28, 1877, 19 Stat. 254; 25 
U.S.C A. §§ 70 et seq., 70a(3, 5) ; Treaty 
between the United States and different 
Tribes of Sioux Indians, April 29, 1868, 
16 Stat. 635. 

12. United States ©=105 
Category of the Indian Claims Com- 

mission Act covering situations where 
the United States had, after mutual 
agreement as to price, acquired Indian 
land by treaty of cession or otherwise but 
did not subsequently pay the price al- 
ready agreed to by the Indians, does not 
give jurisdiction to the Indian Claims 
Commission of an Indian claim in a sit- 
uation where land that was taken from 
Indians by the United States was actual- 
ly paid for but in an amount not agreed 
to by the Indians. 25 U.S.C.A. § 70a(4). 
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Cases referred to: Osage Nation of Indians v. U.S., 97 F. Supp. 381, 
(Ct. Cl. 1951); 

Lone Wolf v. Hitchcock, 187 U.S. 553 (1903); 
U.S. v. Shoshone Tribe of Indians, 304 U.S. Ill (1938); 

Sioux Tribe of Indians v. U.S., 97 Ct. Cl. 613 (1942 or ’43). 

Tlingit and Haida Indians v. United States, 389 F. 2d. 778 (Ct. Cl. 1968) 

The Tlingit and Haida Indians of Alaska brought suit against United States 

under special jurisdictional acts to recover for land and property rights 
allegedly appropriated by the United States. The Court of Claims, Laramore, 

J., held that no awards in respect to fishing should have been made. 

1. Eminent Domain C=124, 131 
Equitable and just compensation for 

land held by Indian title is measured by 
date-of-taking fair market value of un- 
compensated-for property rights. 

2. Eminent Domain C=131 
In determining compensation for 

Indian land expropriated by United 
States, "fair market value” of property, 
in absence of actual market, is estimated 
or imputed fair market value based on 
sufficient evidence which justifies con- 
clusion as to fair market value which 
would be established when an informed 
seller disposes of his property to equally 
informed buyer. 
3. Eminent Domain C=>134 

In determining compensation owed 
to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
“value to Indians” valuation was not au- 
thorized. Act June 19, 1935, 49 Stat. 
3SS, as amended; Act June 8, 1906, 34 
SUt. 225. 

4. Indians ©=10 
Ownership by Indian title, although 

merely a possessory right of use and oc- 
cupancy and, therefore, less than full fee 
simple ownership, is complete beneficial 
ownership based on right of perpetual 
and exclusive use and occupancy. 

5. Eminent Domain ©=134 
The value of land held by Indian 

title is the same as that held in fee sim- 
ple and not value to its primitive occu- 
pants relying upon it for subsistence. 

6. Eminent Domain ©=131 
Absent statutory modification ab- 

original title carries with it same stand- 
ard of valuation that would be applicable 
were property held by recognized Indian 
title or by fee simple ownership. 

7. Eminent Domain ©=131 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
fair market value standard was correct 
sUndard of valuation. Act June 19, 
1935, 49 Stat. 388 as amended ; Act June 
8. 1906, 34 Stat. 225. 

8. Eminent Domain ©=134 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
commissioner properly proceeded to value 
each area as a whole and properly con- 
sidered single highest and best potential 
use of resources of each tract within 
larger area, and total value of all tracts 
was proper basis for unit fair market 
value determination for each of the six 
areas, and value could not be duplicated 
when a single tract of land w'as subject 
to multiple use, and each possible use for 
same single tract could not be cumulated 
to determine its value. Act June 19, 
1935, 49 Stat. 388 as amended; Act 
June 8, 1906, 34 Stat. 225. 
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9. Fish C=3 
Game CX=l 

There is no property right in any 
private citizen or group to wild game or 
to freely-swimming migratory fish in 
navigable waters. 

10. Fish 0=1 
Fish are ferae naturae, capable of 

ownership only by possession and con- 
trol; no citizen has any right to fish nor 
to exclude any other citizen from equal . 
opportunity to exercise his right to pos- • 
session. 

11. Indians ©=6 
There are no exclusive rights to fish 

in Indians. 

12. Indians 0=32 
An Indian tribe might exclude non- 

Indians from fishing in navigable water- 
ways which are within its reservation if 
grant of reservation includes, as part of 
that grant, right to fish in designated 
areas free from interference; this is 
based on implied or explicit grant of 
right to fish undisturbed in accustomed 
aboriginal places. 

13. Indians 0=10 
Original Indian title, established by 

proof of occupancy and use of particular 
area unrecognized by United States in 
treaty or reservation grant, is owner- 
ship acquired by possession and domina- 
tion for long periods of time ; it is actual, 
continued and exclusive use of defined 
territory. 

14. Navigable 0=40 
Navigable waterways are not prop- 

erty of adjacent landowners. 

15. Fish ©=3 
Sovereign owns right to fish in navi- 

gable waters and tide waters within its 
territorial boundaries. 

16. Fish C=>3 
Free-swimming migratory fish in 

navigable waterway are incapable of pos- 
session by ownership of adjacent lands. 

17. Indians 0=10 
The right to fish in navigable water- 

ways and reduce free-swimming fish to 
possession is not a concomitant of ab- i 
original title to adjacent land because 

fish in fishing area subject to Indian U3e 
can never be possessed. 

18. Property 0=7 
Citizens of sovereign do not possess 

rights of ownership beyond that which 
sovereign itself might own; all owner- 
ship rights are subject to paramount 
ownership of sovereign. 

19. Indians 0=6 
The government has been denied the 

power to create exclusive fishing rights 
in navigable waters even for Indians. 

20. Eminent Domain 0=134 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States 
nothing could be awarded for fishing 
rights or fisheries. Act June 19, 1935, 
49 Stat. 388 as amended; Act June 8, 
1906, 34 Stat. 225. 

21. Eminent Domain 0=85 
Indian occupancy rights are com- 

pensable only if there is a clear statutory 
directive creating a right to compensa- 
tion. 

22. Courts 0=449(1) 
Acts giving Court of Claims juris- 

diction to adjudicate all claims which the 
Tlingit and Haida Indians of Alaska may 
have against United States determines 
both extent of right to recover and ju- 
risdiction of court, neither of which may 
be enlarged by imposing liability on 
government which it has neither ex- 
pressly assumed nor to which it has 
consented. 

23. Indians 0=10 
The exclusive right to extinguish 

Indian title is in the United States; 
taking may occur by issuance of patent 
for the land or actual taking by United 
States. 

24. Eminent Domain 0=124 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
townsites were valued at what they were 
reasonably worth on date of taking; the 
fact that value had increased up to that 
date because of white settlers made no 



difference. Act June 19, 1935, 49 Stat. 
388 as amended; Act June 8, 1906, 34 
Stat. 225. 

25. Eminent Domain C=134 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
plaintiffs were not entitled to their claim 
for fair market rental value of townsite 
lands used and occupied by white set- 
tlers prior to dates of taking, and cal- 
culated by taking five percent of annual 
average value of occupied portion of 
townsite. Act June 19, 1935, 49 Stat. 
388 as amended; Act June 8, 1906, 34 
Stat. 225. 

26. Eminent Domain C=134 
In determining compensation owed 

to Indians for land expropriated by Unit- 
ed States, value of land includes fair mar- 
ket value of its mineral contents, and 
mineral value is established by adequate 
proof of fair market value indicating that 
removal of deposit would be profitable 
venture and would not involve exorbitant 
expense. 

27. Eminent Domain C=>300 
Those facts to which a court looks 

in ascertaining value, which are not 
proved probable, remain mere specula- 
tion and may not be basis for valuing 
Indian property expropriated by United 
States. 

28. Eminent Domain C=>390 
Plaintiffs suing for compensation 

owed to Tlingit and Haida Indians of 
Alaska for land expropriated by United 
States did not sustain their burden of 
proof as to value by establishing that 
removal of mineral lode on date of taking 
would be profitable. Act June 19, 1935, 
49 Stat. 388 as amended; Act June 8. 
1906, 34 Stat. 225. 

29. Eminent Domain 0300 
In determining compensation owed 

to Tlingit and Haida Indians of Alaska 
for land expropriated by United States, 
finding of no value for hemlock forest 
lands was supported by the evidence. 
Act June 19, 1935, 49 Stat. 38S as amend- 
ed; Act June 8, 1906, 34 Stat. 225. 

Cases referred to: Tlingit and Haida Indians of Alaska v. United States, 

177 F. Supp. 452 (Ct. Cl. 1959); 
Miami Tribe of Oklahoma v. United States, 175 F. Supp. 
926, 146 Ct. Cl. 421 (1959); 
Otoe and Missouria Tribe of Indians v. United States, 
131 F. Supp. 265, 131 Ct. Cl. 593 (1955), cert, denied, 

350 U.S. 848, 76 S. Ct. 82, 100 L. Ed. 755 (1955); 
Alcea Band of Tillamooks et al v. United States, 87 

F. Supp. 938, 115 Ct. Cl. 463 (1950), cert, granted 

as to valuation, 340 U.S. 873, 71 S. Ct. 121, 95 

L. Ed. 635 (1950), reversed as to award of interest, 
341 U.S. 48, 71 S. Ct. 552, 95 L.Bd. 738 (1951); 

Rogue River Tribe of Indians et al v. United States, 

89 F. Supp. 798, 116 Ct. Cl. 454 (1950), cert, denied, 

341 U.S. 902, 71 S.Ct. 610, 95 L.Bd. 1342 (1951); 



Shoshone Tribe of Indians v. United States, 85 Ct. 
Cl. 331 (1937), aff'd. 304 U.S. Ill, 58 S. Ct. 794, 
82 L. Ed. 1090 (1938); 
United States v. Shoshine Indians, 304 U.S. Ill (1938)r, 
United States v. Klamath and Moadoc Tribes, 304 U.S. 
119 (1937); 
Geerv. Connecticut, 161 U.S. 519, 16 S. Ct. 600, 
40 L. Ed. 793 (1896); 
United States v. Winans, 198 U.S. 371 (1905); 
Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955); 
North-western Bands of Shoshone Indians v. United States, 
324 U.S. 335 (1945); 
U.S. v. Alcea Band of Tillamooks et al, 329 U.S. 40 (1946). 

Upper Chehalis Tribe v. United States, 155 F. Supp. 226, (Ct. of claims, 1957) 

Proceeding by Indian tribe and representatives under Indian Claims Act. The 
Indian Claims Ccnmssion dismissed claimants' petition and they appealed. The 
Court of Claims held that record did not support findings of Comission that 
the Indians did not constitute a tribe or identifiable group of Indians, and 
that Indians did not use and occupy lands as a group. 

1. Indians C=2 
In proceeding: by Indian claimants, 

record failed to support findings of Indi- 
an Claims Commission that the Upper 
Chehalis and the Lower Chehalis Indi- 
ans did not constitute tribes or identi- 
fiable groups of Indians, that such Indi- 
ans did r.ot have political organization to 
the extent necessary to constitute tribes, 
and that Indians did not use and occupy 
at least their villages and lands sur- 
rounding them as identifiable groups or 
bands of Indians. Indian Claims Com- 
mission Act, §5 1 et seq., 2, 25 U.S.C.A. 
§§ 70 et seq., -70a. 

2. United States 0=113 
Clause in Indian Claini3 Act giving 

Commission jurisdiction of claims aris- 
ing from the taking by the United States, 
as the result of a treaty of cession or 
otherwise, of lands owned or occupied by 
the claimants without payment of agreed 
compensation, covers those land claims 
not cognizable under statute relating to 
claims arising under the Constitution, 
laws, treaties or executive orders of the 
President, either because the land in- 
volved was held by so-called Indian or 
aboriginal use and occupancy title rather 
than by some formal recognized title, or 
because, if the land was held by some 
formal recognized title, there had been 
no taking of it in the constitutional sense. 
Indian Claims Commission Act, § 2(1, 4), 
25 U.S.C.A. §70a(l, 4). 

3. United States C=113 
Under statute giving Indian Claims 

Commission jurisdiction of claims aris- 
ing from taking by the United States, 
whether as a result of a treaty or cession 
or otherwise, of lands owned or occupied 

by claimants without payment of agreed 
compensation, only significance of words 
without payment for such lands is that 
where Indians have ceded land pursuant 
to ratified treaty and received agreed 
compensation no claim arises under this 
clause. Indian Claims Commission Act, 
§ 2(1,4), 25 U.S.C.A. § 7Ga(l, 4). 

4. Indians 0=3 

United States 0=105 
W here land held by Indian title is 

appropriated by United States under un- 
ratified treaty but Indians are paid less 
than the market value of land, claimants 
cannot be barred from claiming market 
value even though stipulated amount was 
paid since an unratified treaty is not 
binding on either party. 

5. United States 0=113 
Where lands, which were basis of 

claim of the Indians and their represent- 
atives were held by virtue of Indian or 
aboriginal occupancy title were taken 
without payment or a treaty of cession, 
claim fell within statute giving Commis- 
sion jurisdiction over claims arising 
from taking of lands without payment. 
Indian Claims Commission Act, § 2(1, 4), 
25 U.S.C.A. § 70a(l, 4). 

6. United States 0=113 
In action by Indians and their rep- 

resentatives for claims based on land 
taken by United States, record was suffi- 
cient to establish the claimants bringing 
suit were descendants of the Upper and 
Lower Chehalis Tribes. Indian Claims 
Commission Act, §§ 2(3-5), 10, 25 U.S. 
C.A. §§ 70a(3-5), 70i. 
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Cases referred to: Snake or Piute Indians v. United States, 112 F. Supp. 

543, Ct. Cl. 241; 

Alcea Band of Tillamooks v. United States, 103 Ct. 

Cl. 494, 59 F. Supp. 934 (1945); 
Nooksack Tribe of Indians v. United States, 1 Irri. 

Cls, Can. 333, and 3 Ind. Cls. Can. 479; 

Muckleshoot Tribe of Indians v. United States, 2 Ind. 

Cls. Can. 424 and 3 Ind. Cls. Can. 658. 

U.S. v. Alcea Band of Tillamooks et al, 329 U.S. 40 (1946) 

Under the Act of August 26, 1935, 49 Stat. 801, conferring jurisdiction on 

the Court of Claims to adjudicate and render final judgment on "any and 
all legal and equitable claims arising under or growing out of the original 

Indian title, claim, or rights in, to, or upon the whole or any part of the 

lands" previously occupied by certain Indian tribes and bands in Oregon, 
held, that tribes which successfully identify themselves as entitled to 

sue under the Act, prove their original Indian title to designated lands, 
and demonstrate that their interest in such lands was taken without their 

consent and without compensation, are entitled to recover compensation 

therefor without showing that the original Indian title ever was formally 

recognized by the United States. Pp. 45-54. 

Certain Indian tribes sued the United States in the Court of Claims under 
the Act of August 26, 1935, 49 Stat. 801, and recovered judgment for the 
taking without their consent of their interest under original Indian title 
in certain lands previously occupied by them. 103 Ct. Cl. 494, 59 F. Supp. 

934. This Court granted certiorari. 326 U.S. 707. Affirmed, p. 54. 

Cases referred to: United States v. Arredono, 6 Pet., 691 (1832); 
United States v. Santa Fe Pacific Ry. Co., 314 U.S. 

339, 1941; 

Johnson v. McIntosh, 8 Wheat., 543 (1823); 

Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); 

United States v. Blackfeather, 155 U.S. 180 (1894); 

Marks v. United States, 161 U.S. 297 (1896); 

Buttz v. Northern Pacific Railroad, 119 U.S. 55 (1886); 

Duwamish Indians v. United States, 79 Ct. Cl. 530 (1934); 

Alcea Band of Tillamooks v. United States, 103 Ct. Cl. 

494, 59 F. Supp. 934 (1945); 
Beecher v. Wetherby, 95 U.S. 517 (1877); 

Shoshone Indians v. United States, 324 U.S. (1945); 
Minnesota v. Hitchcock, 185 U.S. 373 (1902); 

Coos Bay Indian Tribe v. United States, 87 Ct. Cl. 143(1938); 

United States v. Creek Nation, 295 U.S. 103 (1935). 



United States v. Klamath and Moadoc Tribes, 304 U.S. 119 (1937) 

Indians, ss. 52 - ownership of timber on reservation. 

1. In determining the compensation to which Indian tribes are entitled for 
the taking by the United States without their consent of lands reserved 
to them by treaty out of country held by them in immemorial possession, 

the value of timber thereon is properly taken into consideration. 

Interest, ss. 32 <- allowability on Indian claim against United States. 

2. Compensation to which Indian tribes are entitled for the taking of 

reservation lands by the United States in exchanging unallotted lands 

for allotted lands granted by the United States by mistake in aid of 

the construction of a military road, includes interest on the unpaid 

value of such lands from the time of the exchange to the date of the 

judgment, even though the statute conferring upon the Court of Claims 

jurisdiction to determine the claim provides that if it shall determine 

that the United States has wrongfully appropriated any lands belonging 

to such Indians "damages therefor shall be confined to the value of 

the said land at the time of said appropriation". 

Indians, ss. 33 - power of Federal Government as to tribal lands. 

3. The power of the United States to control and manage the affairs of 
its Indian wards in good faith for their welfare is subject to 
constitutional limitations, and does not enable the United States, 

without paying just compensation therefor, to appropriate lands of 

an Indian tribe to its own use or to hand them over to others. 

Interest, ss. 25 - recovery of, in suit for compensation for taking of 

property for public use. 

4. The taking of property by the United States in the exertion of its 

power of eminent demain implies a premise to pay just compensation, 
which is its value at the time of the taking plus an amount sufficient 

to produce the full equivalent of that value paid contemporaneously 

with the taking. 

Appeal by the United States frem a judgment of the Court of Claims of the 

United States in favor of the plaintiffs in an action by Indian tribes to 

recover the value of lands wrongfully appropriated by the United States. 

Cases referred to: United States v. Shoshone Tribe of Indians, 304 U S 

111 (1938); 

Chippewa Indians v. United States, 301 U.S. 358. 
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United States v. Northern Paiute Nation et al, 393 F. 2d. 786 (Ct. Cl. 1968) 

Proceeding on petition before Indian Claims Conmoission. The Commission 

entered final judgment and cross appeals were taken. The Court of Claims, 

Nichols, J., held that record disclosing that Spanish monarchs claimed for 
the crown all mines, reserving to subjects the right to participate in mines, 

and decreed that all persons should be at liberty to take out metals without 
any kind of impediment provided that there should result no injury to 

Indians would not support contention of government that Indians' subsurface 

mineral rights had been extinguished when United States in 1848 assumed 
sovereignty of lands for the taking of which Indians sought compensation. 

1. Limitation of Actions <£=127 (1) 
Test of whether amendment relates 

back, for limitation purposes, is notice, 
and inquiry should focus on notice given 
by general fact situation as set forth in 
original pleading. 

2. Parties 0=50 
Pleading <5=252(1) 

Generally, rule of relation back does 
not extend to amendments that add new 
causes of action. 

3. Limitation of Actions ©=127(1) 
The "original pleading,” for purpose 

of determining whether amendment re- 
lates back, does not mean only the first 
petition filed but includes all timely pe- 
titions, original or amended. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

4. United States <5=113 
Where original petition to Indian 

Claims Commission did not name the 
Mono band but referred to various bands 
making up Northern Paiute Nation, and 
timely amended petition was headed the 
Northern Paiute Nation and the bands 
thereof, the Monos, constituting a North- 
ern Paiute “band,” were included as 
party to suit. 

5. United States <5=113 
Amendment to petition before Indi- 

an Claims Commission, filed after last 
day for filing claims, which extended 
claimed boundaries of land taken with- 
out compensation, did not set forth new 
cause of action and was not barred by 
statute of limitations. Act Aug. 13, 
1946, § 12, 60 Stat. 1049. 

6. United States ©=113 
Northern Paiute Nation, consisting 

of separate land-owning bands, w?s 
properly determined to be an “identifi- 
able group” and entitled under Indian 
Claims Commission Act to represent or 
file claims on behalf of band the de- 
scendants of which constituted part of 
the identifiable group. Act Aug. 13, 
1946, § 12, 60 Stat. 1049. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

7. United States <5=113 
Indians, as predicate for claim un- 

der Indian Claims Commission Act, were 
required to show that there were either 
living members or descendants of mem- 
bers of identifiable group. Act Aug. 
13, 1946, § 12, 60 Stat. 1049. 



8. United States ©=113 
Fact that Congress might wish to 

legislate concerning payment and distri- 
bution of award made under Indian 
Claims Commission Act should have no 
bearing upon question of jurisdiction to 
hear and determine claims presented to 
the Commission. Act Aug. 13, 1946. § 
12, 60 Stat. 1049. 

9. Indians C=i0 
Record disclosing that Spanish raon- 

archs claimed for the crown all mines, 
reserving to subjects the right to par- 
ticipate in mines, and decreed that all 
persons should .be at liberty to take out 
metals without any kind of impediment 
provided that there should result no in- 
jury to Indians would not support con- 
tention of government that Indians’ sub- 
surface mineral rights had been extin- 
guished when United States in 1848 
assumed sovereignty of lands for the 
taking of which Indians sought compen- 
sation. Act. Aug. 13, 1946, § 12, 60 
Stat. 1049. 

10. United States ©=105 
Value of Indian title land taken 

without compensation is to be determin- 
ed by fair market value which includes 
enhancement in value of land caused by 
subsurface minerals. 

11. United States ©=113 
Government asserting error in de- 

termination of Indian Claims Commis- 
sion in refusing to deduct from valua- 
tion of mineral areas taken the improve- 
ments “made by others” had burden to 
point out nature of error. Act Aug. 
13, 1946, § 12, 60 Stat. 1049. 

12. United States C=105 
In view of fact that land claimed 

by Indians and exploited by miners was 
part of public domain, and miners acted 
without interference by national govern- 
ment but under its implied sanction, 
government stood in shoes of miners 
with respect to improvements and was 
liable to Indians to same extent as if 
its own engineers had constructed im- 
provements, but to no greater extent- 

13. United States C^>105 
Valuation of Indian title lands taken 

without compensation as of the taking 
date is not an invariable rule to be fol- 
lowed even if it produces result that 
shocks conscience of the court. Act Aug. 
13, 1946, § 12, 60 Stat. 1049. 

14. United States ©=11S 
Evidence that improvements con- 

structed by miners on Indian lands 
involved great waste of money and in 
many instances detracted from value of 
land supported conclusion of Indian 
Claims Commission that making of spec- 
ulative deductions from award to Indi- 
ans for improvements would have been 
no help to the Government when nec- 
essary countervailing adjustments were 
considered. Act Aug. 13, 1946, § 12, 
60 Stat. 1049. 

15. United States ©=113 
Conclusion of Indian Claims Com- 

mission when supported by substantial 
evidence cannot be disturbed on appeal. 

16. United States C=113 
Indians in making objections to 

findings of Indian Claims Commission 
should have made their position clear 
as to whether they desired remand of 
case even if reviewing court was pre- 
pared to affirm substantial award in 
their favor. 

IT. United States ©=113 
Trier of fact has election between 

manners of appraisal in the appraisal 
of large, contiguous areas taken at 
same time from same group or tribe 
of Indians. Act Aug. 13, 1946, § 12, 
60 Stat. 1049. 

18. United States C=113 
Although Indian Claims Commission 

should have explained why it did not 
value separately the various mineral 
areas as did Indians’ expert witnesses 
instead of valuing tract as single unit, 
failure to do so did not necessitate re- 
mand. Act Aug. 13, 1946, § 12, 60 Stat. 
1049. 

19. United States 0=113 
Indian Claims Commission in reject- 

ing view of Indians’ expert appraisers 
did not have to refute what testimony 
it did not accept as controlling and could 
arrive at appraisal supported by all the 
evidence although not identified with 
any of it. Act Aug. 13, 1946, § 12, 60 
Stat. 1049. 

20. United States ©=113 
Indian Claims Commission in mak- 

ing appraisal of tract of land containing 
mineral areas was not required to apply 
sales index of value which would have 
led to appraisal preposterous on its face 
in view of relative lack of worth of min- 
erals merely because Commission used 
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sales index in evaluating another dis- 
trict including more valuable mineral 
areas. Act Aug. 13. 1946, § 12, 60 Stat. 
1019. 

21. United States C=U3 
Refusal of Indian Claims Commis- 

sion to appraise lands containing min- 
erals on theory of what a single “willing 
buyer” would pay, which amount was 

more than twice that of the Indians’ 
own “sales index of value,” was proper. 
Act Aug. 13, 1946, § 12, 60 Stat. 1049. 

22. Evidence <5=584(1) 
Tribunal must give weight to the 

evidence in inverse ratio to the amount 
of speculation and unfounded presump- 
tion it perceives to form a part of it. 

Cases referred to: Lipan Apache Tribe et al v. U.S., 180 Ct. Cl. 387 (1967); 

Sac and Fox Tribe of Indians of Oklahoma et al v. U.S., 

315 F. 2d. 896 (Ct. Cl. 1963), cert, denied, 375 U.S. 
921 (1963); 

U.S. v. Santa Fe Pacific Railroad Co., 314 U.S. 339 (1941); 

Miami Tribe of Oklahoma v. United States, 175 F. Supp. 

926 (Ct. Cl. 1959); 281 F. 2d. 202 (Ct. Cl. 1960), cert. 

denied, 366 U.S. 924 (1961). 

United States v. Shoshone Tribe of Indians, 304 U.S., 

Ill (1938); 

Snake or Paiute Indians v. United States, 112 F. Supp. 

543, 125 Ct. Cl. 241 (1953); 

Tlingit and Haida Indians v. United States, 389 F. 2d. 

778, 182 Ct. Cl. (1968). 

United States v. Shoshone Tribe, 304 U.S. Ill (1938) 

Indians, ss. 52 - ownership of minerals and timber on reservations. 

1. In determining the conpensation to which an Indian tribe is entitled 
for the taking by the United States, without the tribe's consent, 

of reservation lands of which, under treaty, the tribe vas to have 
"absolute and undisturbed use and occupation", the timber and mineral 

resources are properly to be taken into consideration, even though 

the legal title to the reservation is in the United States and the 

Indian right is a right of use and occupation. 

Appeal, ss. 1044 - resort to opinion to supplement findings. 

2. On appeal from a determination of the Court of Claims its opinion may 
not be referred to for the purpose of eking out, controlling, or 

modifying the scope of the findings. 
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Indians, ss. 28 - treaties - construction - "absolute and undisturbed use 
and occupation". 

3. The phrase "absolute and undisturbed use and occupation" in a treaty 

between an Indian tribe and the United States which provides that the 

tribe shall have absolute and undisturbed use and occupation" of lands 

reserved, is to be read with other parts of the document, having regard 

to the purpose of the arrangement made, the relation between the 

parties, and the settled policy of the United States fairly to deal 

with Indian tribes, 

Indians, ss. 28 - treaties - construction - liberal interpretation. 

4. Treaties between the United States and Indian tribes are not to be inter- 

preted narrowly, as sometimes nay be writings expressed in words of art 

employed by conveyancers, but are to be construed in the sense in which 

naturally the Indians would understand them. 

Indians, ss. 29 - treaties - ambiguties to be resolved in favor of Indians. 

5. In interpreting a treaty between the United States and an Indian tribe, 
any doubts as to the ownership of lards, or minerals or timber on lards 
reserved to the tribe, should be resolved in favor of the tribe. 

Former decision distinguished. 

6. United States v. Cook, 19 Wall. 591, 22 L. ed. 210, distinguished. 

On Writ of Certiorari to the Court of Claims of the United States to review 

a judgment awarding compensation to the Shoshone Tribe of Indians of the Wind 

River Reservation for a part of its reservation taken by the United States. 

Affirmed. 

Cases referred to: Wbrcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); 
Holden v. Joy, 84 U.S. (17 Wall.) 211 (1872); 

Beecher v. Wetherby, 95 U.S. 517 (1877). 



EXTINGUISHMENT 



65 

Battz v. Northern Pacific Railroad Co., 119 U.S. 55 (1886) 

Grant of Indian lands to railroad carpany - extinguishment of Indian title, 
exclusively for the government - relinquishment of title, when took 
place - upon definite location, when rights of company attached - 
location of route withdrew frcm sale or preemption the odd sections 
for forty miles on each side - when general route considered fixed - 
construction of section 3 of Act of July 2, 1864. 

1. The grant by the Act of Congress of July 2, 1864, to the Northern Pacific 
Railroad Company, of lands to which the Indian title had not been extin- 
guished, operated to convey the fee to the Company, subject to the 
right of occupancy by the Indians. 

2. The manner, time and conditions of extinguishing such right of occupancy 
were exclusively matters for the consideration of the government, and 
could not be interfered with nor put in contest by private parties. 

3. The agreement of the Sisseton and Wahpeton banks of Dakota or Sioux 
Indians for the relinquishment of their title was accepted on the part 
of the United States when it was approved by the Secretary of the 
Interior, on the 19th of June, 1873. That agreement stipulating to 
be binding from its date, May 19, 1873, and the Indians having retired 
frcm the lands to their Reservations, the relinquishment of their title, 
so far as the United States is concerned, held to have then taken place. 

4. Upon the definite location of the line of the railroad, on the 26th of 
May, 1873, the right of the Company, freed frcm any incumbrance of the 
Indian title, immediately attached to the alternate sections; and no 
preemptive right could be initiated to the land, so long as the Indian 
title was unextinguished. 

5. When the general route of the road provided for in section 6 of the Pet 
of July 2, 1864, was fixed, and information thereof was given to the 
Land Department by the filing of a map thereof with the Secretary of the 
Interior, the statute withdrew frcm sale or preemption the odd sections 
to the extent of forty miles on each side thereof; and, by way of pre- 
cautionary notice to the public, an executive withdrawal was a wise 
exercise of authority. 

6. The general route may be considered as fixed, when its general course and 
direction are determined, after an actual examination of the country or 
from a knowledge of it, and it is designated by a line on a map, showing 
the general features of the adjacent country and the places through or 
by which it will pass. 

7. That part of section 3 of said Act, which excepts frcm the grant lands 
reserved, sold, granted or otherwise appropriated, and to which a pre- 
enption and other rights and claims have not attached, when a map of 
definite location has been filed, does not include the Indian right of 
occupancy within such "other rights and claims;" nor does it include 
preemptions where the sixth section declares that the land shall not be 
subject to preemption. 

Cases referred to: Beecher v. Vfetherby, 95 U.S. 517 (1877); 
Johnson and Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat.) 
240 (1823). 
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Holden V. Joy, 84 U.S. 211 (1872) 

Indian Tribes are States - Cherokee Treaty of 1835, 1866, and 1868 - Indian 
title - lands in Missouri - fee simple title of United States - Acts 
of Congress. 

1. Indian Tribes are States, in a certain sense, although not foreign 
States, nor States of the United States, within the meaning of the 
U.S. Constitution. 

2. The lands conveyed to the United States, by the Treaty of Dec. 29, 1835, 
were held by the Cherokees under their original title, acquired by 
immemorial possession. 

3. Their title was absolute, subject only to the preemption right of 
purchase acquired by the United States as the successor of Great Britain. 



4. June 2, 1825, the Osage Tribes, by the Treaty of that date, ceded to 

the United States all their right, title, interest and claims to the 
neutral lands lying west of Missouri. 

5. The United States possessed the fee simple title to the neutral lands, 
discharged of the right of occupancy by the Osage Indians, and it was 
clearly competent for the United States to convey the same by treaty 
to the Cherokee Nation. 

6. The President and Senate, in concluding such a treaty, could lawfully 
covenant that a patent should issue to convey lands which belonged to 

the United States, without the consent of Congress. 

7. The condition in the patent by which the Cherokees acquired the lands 
from the United States, that if the Indians abandon the lands they 

shall revert to the United States, if valid, is a condition subsequent, 
which no one but the grantor can set up, and which the parties may 

waive. 

8. The sale in trust by the Cherokee Nation by the United States did not 

constitute an abandonment of the lands within the condition. 

9. The provisions of the 17th article of the Treaty with the Cherokees, 
of July 15, 1866, are more than a mere agreement and operated to 

convey the lands to the United States. Such Treaty is valid. 

10. The sale of the Cherokee neutral lands to Joy, as agreed to by the 
supplemental Treaty of April 27, 1868, and the patent issued therefor 

to him gave him a valid title. 

11. Acts of Congress were subsequently passed, recognizing the Treaty of 
July 15, 1866, ceding back the lands to the United States, and the 

supplemental Treaty, as valid, and making appropriations to carry 

the same into effect, which ratified the same. 

Cases referred to: Cherokee Nation v. The State of Georgia, 30 U.S. (5 Pet.) 
1 (1831); 

Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); 

Johnson and Graham's Lessee v. McIntosh, 21 U.S. (8 Wheat.) 
240 (1823); 
Mitchel et al v. U.S., 34 U.S. (9 Pet.) 711 (1835). 

Warner v. JOy, 84 U.S. 253 (1872) 

Holden v. Joy, ante, p. 523, followed - Cherokee Treaty valid - title there- 

under, good. 

The questions in this case are the same as in Holden v. Joy ante, p. 523, and 

this case is controlled by the rules of decision established in that case. 

The Treaty between the United States and the Cherokee Indians, concluded 

July 19, 1866, is not in violation of the Constitution, which gives to Congress 
the power to dispose of property belonging to the United States, but is valid. 

The sale to Joy in pursuance of the Treaty with the Cherokees is not void 

because the conditions and requirements of the Treaty were not complied with 

in such sale, but his title is good. 

Cases referred to: See Holden v. Joy, 84 U.S. 211 (1872). 
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TREATIES OF FRIENDSHIP 

cjf: Hunting, Trapping and Fishing Cases:•*- 

R. v. Isaac, (19755 13 N.S.R. (2d) 460, at p. 479 etc. 

c/f: Nature of. Aboriginal Titles Cases 

Re Paulette, (1977) 2 SCR 628; (1976) 2 WWR 193 
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"LEX LOCI" 
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A.G. of Southern Nigeria v. John Holt Co. Ltd. (1915) App. Cas. 599 

Foreshore - Riparian Owners - Accretion - Artificial Reclamation - Knowledge 
of Crown - Duty of Crown to prevent Sea Incursion - Preservation of 

Riparian Rights - Rights in Reclaimed Land - Licence. 

The respondents were in occupation of lands on the shore of the island of 

Lagos and there carried on businesses as African merchants. The lands had 

originally been granted by native grants to the respondents' predecessors 

in title, who in 1861 had obtained Crown grants. All the grants described 

the lands as bounded by the sea. About 1860 a wharf and two piers had been 

built upon the foreshore. At various dates subsequent to the Crown grants 

the respondents had carried out works on the foreshore to prevent incursion 

by the sea and erosion. Owing to these works a strip of land had been re- 
claimed below that which in 1861 had been high water mark. The respondents 

had built stores and sheds upon the reclaimed land and had for a period of 

from thirty to fifty years used it, together with the land granted and the 

piers and wharf, for the purposes of their businesses and had had exclusive 

possession. The Government of the island had knowledge of the reclamation 
and of the building upon and use of the reclaimed land: 

Held, that the reclaimed land, not being the result of natural accretion, 

vested in the Crown as owner of the foreshore, but that the respondents 
continued to have the rights of riparian owners over the foreshore, and 

that there was to be presumed in the respondents' favour an irrevocable 

licence fran the Crown to erect buildings and to store goods upon the 

reclaimed land and to use it generally for the purposes of their businesses. 

Cases referred to: No specific native jurisprudence mentioned but the 
following should be noted: 

1. This case mast be read in conjunction with Amodu 
Tijani v. The Secretary of Southern Nigeria (1921) 

2 App. Cas. 399. 

2. This case as well as Oduntan Onisiwo v. A.G. of 

Southern Nigeria (1912) 2 Nig. L.R. 77 underlies 

the following principle enunciated in Amodu Tijani's 

case: 
"there is a general presumption in favour of the 

continuance of property rights of the native (local) 

inhabitants). " 

3. Further to this idea, (fran Amodu Tijani's case), 

in Lagos, a cession of the land to Great Britain 

resulted in the Crown's possession of the legal fee. 

Nevertheless, the Court ruled that: 

This cession of the fee appears to have been 

made on the footing that the rights of property 

of the inhabitants were to be fully respected. 
This principle is a usual one under British 
policy and law when such occupations take place. 
(1921) 2 App. Cas. at p. 407. 



Campbell v. Hall (1774) 1 Cowp. 204 

This is the original case espousing the doctrine of lex loci as it applied 
to British Territores. Numerous cases in native jurisprudence dealing with 

land cession enunciated these basic principles flowing from this case as 

listed below. 

1. A country conquered, * settled, or ceded bee ones a dominion of the King 

in the right of his Crown and therefore, necessarily subject to the 

Legislature, the Parliament of Great Britain. 

2. Conquered inhabitants become subjects under the protection of the Crown. 

3. The articles of capitulation upon which the country is surrendered, and 
the articles of peace by which it is ceded, are sacred and inviolable. 

4. The law and legislative government of every dominion, equally affects 

all persons and all property within the limits thereof. Whoever pur- 

chases, lives, or sues there puts himself under the law of the place. 

5. The laws of a conquered country continue in force, until they are altered 
by the conqueror. 

6. If the King has a power to alter the old and to introduce new laws in a 
conquered country, (this legislation being subordinate to his own 

authority in Parliament), he cannot make any new change contrary to 
fundamental principles. He cannot exempt an inhabitant from that 

particular dominion; as for instance from the laws of trade or frem the 

power of Parliament, or, give him privileges exclusive of his other 

subjects. In other words, the King's prerogative power stands to be 
substantially compromised or even totally diminished. 

Cookv. Sprigg (1899) App. Cas. 572 (P.C.) 

Act of State - Concessions granted before Cession - Rights after Annexation - 

Jurisdiction of Municipal Courts - Crown Liabilities Aat, 1888. 

Held, that the appellants as grantees of concessions made by the paramount 

chief of Pondoland cannot, after the annexation of Pondoland by Her Majesty, 

enforce against the Crown the privileges and rights conferred. 

Annexation is an act of State, and any obligation assumed under a treaty to 
that effect, either to the ceding sovereign or to individuals, is not one 

which municipal courts are authorized to enforce. 

The Crown Liabilities Act, 1888, permits such an action to be brought, but 
it does not empower the Court to make a declaration of right. 

Cases referred to: Secretary of State in Council of India v. Kamachee Boye 

Sahaba, (1859) 13 Mao. P.C. 22; 15 E.R. 9. 

Note: Significance of this case: 

1. Aat of state doctrine; 

2. Cession of territory; 

3. Refusal to recognize the concession; 
4. Is new necessary to qualify Blackstone's rule as stated by Lord 

Mansfield in Campbell v. Hall, 98 E.R. 1045, at p. 1047, viz. "Laws 

of a conquered country continue until they are altered by the 
conqueror...", i.e. that this rule does not apply to a dispute between 
the Crown and a subject. 

* emphasis added. 
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In Re Armour and The Township of Onondaga (1907) 14 O.L.R. 606 

Municipal Corporations - Local Option By-law - Mode of Computing Three-fifths 

Majority - Qualification of Voters - Finality of Roll - Subsequent 
Disqualification - Deputy Returning Officers - Right to Vote - Indian 

Reserve - Necessity for Exclusion - Three Weeks - Computation of - 

Inclusive of Sundays and Holidays - Irregularities in Meetings of 
Council - Illegality in Election of Members - Scrutiny - Non-statement 

of on Face of By-law. 

An Indian reserve, within the territorial limits of a township, but over 
which the municipal council has no jurisdiction, need not be specifically 

excepted in the by-law, for the municipal council must be assumed to have 

dealt only with the territory within their jurisdiction. 

Cases referred to: Re Metcalf (1889) 17 O.R. 357. 

R, v. Baby, 12 U.C.Q.B. 346 

Indictment - No new trial under 14 & 15 Vic., ch.13 - Indictment under 13 & 14 

Vic., ch.74, for purchasing land from Indians without the consent of 
government - To what lands the Act extends - Scienter - Variance 

between indictment and proof, as to lands purchased - Meaning and object 
of the statute. 

The 13 & 14 Viet., c.74, prohibits the buying or contracting to buy from 

Indians, not merely any lands of which they are in actual possession, but any 

lands held by the government for there use and benefit. 

Held: That the indictment after verdict, sufficiently averred the lands pur- 
chased by the defendant to be Indian lands, i.e. lands held by the crown for 

them. 

Semble: That the meaning of the statute is, that no one shall attempt to bargain 

with the Indians for the purchase of their lands, until he has first obtained 
the consent of government; and that it is therefore contrary to the Act to 

make even a conditional agreement, subject to their approval. The proposal 

should be made to the government in the first instance. 

Statutes considered: 13 & 14 Viet., c. 74; 
14 & 15 Viet., c. 13; 

4 & 5 Viet., c. 24 (C.Cr.) 

Bastien v. Hof finnan (1867) 17 Low. Can. R. 238 

All rights of action relating to lands, since the passing of the law respecting 

Indians and Indian lands (CSLC, c.14), whether founded upon ownership or 

occupancy are vested in the Ccmnissioner appointed under that Act and no 

individual member of an Indian tribe can maintain a real action in his own 

name concerning lands appropriated for use of the tribe. 
Even if all rights of action relating to the Huron lands had not been vested 

by the Legislative in a catimissioner, the plaintiffs would have no right of 

action because neither they nor any other individual member of the Huron tribe 

possess property in which the whole community or tribe has not a share, and no 
tenant in common can acquire by prescription against his co-tenant. 

Statutes considered: An act respecting Indians and Indian lands, CSIC, c.14. 



Black v. Kennedey (1877) Amour 144 

Indian - Indian Reserve - Mortgage on land in Reserve - Ejectment thereon - 
Liability of Sheriff to execute. 

A mortgage made by an Indian living on a Reserve of Land in the Reserve is 

void and judgment in ejectment recovered thereon is also void and a Sheriff 

is not bound to execute a writ issued thereon. 

Statutes considered: "An act for the gradual enfranchisement of Indians, 

the better management of Indian affairs, and to 

extend the provisions of the Act 31st Victoria, 

chapter 42". 
34 Viet., cap. 13; 

32-33 Viet., cap 6 (d); 

"An act to amend and consolidate the laws respecting 

Indians"; 
39 Viet., cap 18 (d). 

Bown v. West , 2 Up. Can. Jur. 675; 1 Up. Can. Jur. 639 

Indian Rights - Rescission of Contract. 

Where a party, complaining of fraud in the execution of a contract, filed a 

bill to have it rescinded, and it appeared that after discovering what was 

alleged as fraud on the part of the vendor, the vendee had continued to deal 

with the property, the subject of the contract. 

Held: That on that account, if even the fraud had been clearly established, 

the vendee was not entitled to the relief prayed, and that the same rule 

must prevail in granting or refusing relief in cases where the title to the 

lands in question is vested in the crown, as where the lands have been 
granted. March 16, 17, and April 6, 1846. 

Indian Rights - Recission of Contract - Compensation. 

A bill being filed to rescind a contract for the purchase of an Indian right 
to certain lands on the Grand River, and to set aside the assignment executed 
in pursuance thereof, on the grounds of fraudulent misrepresentations, or 
to obtain compensation for an alleged deficiency in the quantity of the lands. 

Held: That as the whole estate, both legal and equitable, was in the Crown, 

it was not a case in which the Court would interfere, even if the plaintiff 

had established the case stated in the bill by evidence; and that no fraud 

having been proved, the bill ought to be dismissed with costs. December 15, 

1845. 

Statutes considered: 2 Viet., c.15. 



Boucher v. Montour (1901) 20 Que. S.C. 291 
75 

Acte des Sauvages - Nullité des ventes ou locations des biens compris dans 

une réserve de sauvages - Cette nullité estelle relative ou absolue. 

Jugé: La nullité des ventes ou locations de biens compris dans une réserve 

de sauvages, édictée par l'acte 61 Viet., (Can.) ch.34, s.2, n'est qu'une 

nullité relative, et elle ne peut être invoquée que par les sauvages; ceux 

qui ont traité avec eux ne peuvent s'en prévaloir. 

Statutes considered: 61 Viet., c.34, s.2. 

Brick Cartage v. The ÇXieen (1965) 1 Ex. C.R. 102 

Crown - Petition of Right - Negligence - Possessory right of Indians in lands 
of Indian Reserve - Maintenance of bridge on Indian Reserve - Whether 

Indian Band or Council or employee an agent or servant of Crown in 

right of Canada - No reason to believe bridge structurally defective - 

No evidence that those responsible for maintenance of bridge were 

negligent either as occupiers or as municipality charged with 

maintenance of highway. 

The Crown in right of Ontario has a bare legal title in Indian lands in Ontario 

during the continuance of the possessory right of the Indians. It further 

appears that the possessory right of the Indians is vested in the band, i.e. 
the particular group of Indians as a group, until seme part of the land is 

allocated to an individual Indian, is surrendered and sold or is expropriated. 

Possession by an Indian band of land is of the same effect in relation to day 

to day control thereof as possession by any person owning the title in fee 
simple. Neither the Crown nor any government official has any right or 

status to interfere with such possession by the band except when such right 
or status has been conferred by or under statute. There is no basis in law 

pleaded and no evidence was led, to establish any liability of Her Majesty in 
right of Canada nor any evidence of the alleged negligence concerning 

maintenance of the bridge. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen, 
(1888) 14 App. Cas. 46. 

Statutes considered: Indian Act, 1952, R.S.C., c.149, s.18,35,39-41. 

Crown Liability Act, s.3 (1),4. 

Burk v. Cormier et al (1890) 30 N.B.R. 142 

Indian Reserve - Title to - British North America Act, secs. 91,92 - Ejectment - 

Tenants in ccrrmon - Father and sons in occupation - Presumption of 

possession. 

The title to reserve lands in the province is in the Provincial government and 

not in the Dcminion Government. 
- Without proof of title brought, there is a presumption of possession in the 

mortgagor of land. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889) 
14 App. Cas. 46. 

Statutes considered: Indian Act. R.S.C., c.43. 
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Ccttmissioner of Indian Lands v. Jannel (1865) 18 R.J.R.Q. 187; 583, 1 ICLJ 
III (C.A.)    

The sale of Indian lands without authority fran the canmissioner is illegal. 

R. v. Cowichan Agricultural Society (1950) Ex. C.R. 448 

Crown - Lease of surrendered Indian Reserve lands not valid without direction 
of Governor in Council - No estoppel to defeat express requiranents of 
statute. 

Action for a declaration that a lease of surrendered Indian Reserve lands made 
without the direction of the Governor in Council is null and void. 
Held: That s.51 of the Indian Act requires a direction by the Governor in 
Council before there can be a valid lease of surrendered Indian lands, that 
the responsibility for controlling the leasing of such lands thus vested in 
the Governor in Council cannot be delegated to the Superintendent General of 
Indian Affairs or anyone else and that a lease of such lands without the 
direction of the Governor in Council is void. 

Cases referred to: St. Ann's Island Shooting & Fishing Club Ltd. v. The King 
(1950) S.C.R. 211. 

Statute considered: Indian Act, R.S.C. 1906, c.81. 

Dimensional Investments Ltd, v. R. (1966) Ex. C.R. 761 

Crown - Constitutional law - Indian lands - Contract for sale of surrendered 
Indian lands - Default in payment of price - Provision for termination 
of contract and retention of money paid - Whether a penalty or pre- 
estimate of damages - Petition of right - Right to repayment of money 
in excess of value of land acquired under contract - Equitable juris- 
diction to relieve against penalty - "Penalty", meaning of - 
Exchequer Court Act, s.48 - Construction of - Whether limited to 
public works - Unconscionability of retaining both land and payments. 

By a contract dated March 14th 1959 the Crown agreed to sell suppliant 
some 3,100 acres of Indian lands at Sarnia, Ontario, which had been 
surrendered for sale. The price wes $0,521,000 (approx.) of which 
$323,000 (approx.) was payable to individual Indians and $750,000 to 
the Crown on execution of the contract, $600,000 to the Crown in 
instalments within the following year and the balance on March 15ih 
1901. Interest was payable on the unpaid balance at 5c/o per annum. The 
contract entitled suppliant to obtain grants of portions of the land on 
making additional pre-payments calculated on the area and location 
of the land to be granted but suppliant was not otherwise entitled to 
possession of any land until the price was paid in full. The contract 
provided that on failure by the purchaser to remedy any default in 
payment after 30 days' notice the vendor might terminate the contract 
and retain any moneys paid thereon as liquidated damages and not as 
a penalty, and time was declared to be of the essence. Suppliant paid 
$2,323,000 (approx.) under the contract, of which $973,000 (approx.) was 
attributable to land actually taken up, but suppliant failed to make 
the final payment of S4,300,000 (approx.) due on March 15th 1961 or to 
remedy the default within 30 days of notice, and the Crown terminated 
the agreement on April 17th 1961. Suppliant had paid the Crown 
SI,350,000 more than the amount required for the lands granted, but 
$375,000 of that aum was paid by the Crown to individual Indians as 
required by the surrender and the Crown retained only $975,000 at the 
time suppliant presented this petition of right for repayment of the 
$1,350,000. Suppliant was not in a position to make any further 
payments on the contract. 



Held, the petition must be rejected. 
(1) While the provision of the contract that on default the Crown might 

retain sums paid as liquidated damages and not as a penalty was a 
penal provision rather than a genuine pre-estimate of damages, s. 48 
of the Exchequer Court Act required that it be construed as importing 
an assessment of damages by mutual consent, thereby excluding the 
equitable jurisdiction to relieve against penalties. The word “penalty” 
in s. 48 means a pecuniary amount. In re Dagenham (Thames) Dock 
Co., Ex. parte Hulse (1873) LJR.., 8 Ch. ADD. 1022 per Mcllish L.J. at 
p. 125; Kilmer v. B.C. Orchard Lands Lid. [1913] A.C. 319 per Lord 
Moulton at p. 325 referred to; Dussault cl al v. The King (1917) 16 
Ex. C.R. 28S, distinguished. 

(2) Section 48 of the Exchequer Court Act is inlra vires Parb'ament so 
far at least ns it purports to apply to the legal effect of contracts 
entered into by or on behalf of the Crown in right of Canada (Alt’]/ 
Gen. Can v. Jackson [1916] S.C.R. 4SD per Kellock J. at p. 496), at 
any rate where the contracts relate to land reserved for Indians, a 
subject within the exclusive legislative competence of Parliament 
under s. 91(24) of the B.N A. Act. 

(3) Having regard to its plain and unambiguous language s. 48 of the 
Exchequer Court Act cannot be construed as restricted to contracts 
for the construction of public works and is broad enough to include 
the contract under review. 

Semble, if the equitable jurisdiction to relieve against penalties were not 
excluded by s. 4S of the Exchequer Court Act, suppliant would be 
entitled to the relief sought on proper terms, which would include an 
opportunity for the Crown to set off nny loss sustained from suppli- 
ant’s failure to make payments when due and limit the amount to be 
repaid suppliant in any event to the S975,000 in the Crown’s hands at 
the time the petition of right wa3 presented. 

There is equitable jurisdiction to graut relief if it would be unconscionable 
for the vendor to retain both the land and the money paid therefor, 
notwithstanding that there was no sharp practice by the vendor and 
although the purchaser is unable to complete the contract. Slockloser 
v. Johnson [1954] 1 QJ3. 476; TTokh v. Willaughan (1918) 42 DiR. 
581, discussed; Galbraith v. Mitchenall Estates Ltd. [1964] 3 W-LJt. 
454; Campbell Discount v. Bridge [1961] 1 QJ3. 445; Steedman v. 
Drinkle [1916] 1 A.C. 275; Snell v. Brickies (1914) 49 S.C.R. 2G0 per 
Duff J. at p. 371; Boericke v. Sinclair [1929] 1 DDJt. 661, referred to. 

Statutes considered: Exchequer Court Act, R.S.C. 1952, c.48. 



Easterbrook y. R. (1931) S.C.R. 210; Affirming (1929) Ex. C.R. 28 
78 

Crown - Indian lands - Lease to private person from Indian chiefs - Action 
by Crown for possession against occupant claiming under lessee's title - 

Invalidity of lease - Claim by occupant to compensation for improvements 

- Claim by Crown to payment for occupation after demand for possession. 

By a document dated March 10, 1821, the 'British Indian Chiefs of St. Regis' 

"for themselves and on behalf of their tribe" leased 200 acres of reserve 

land to a non-Indian for a period of 99 years, renewable to a total period 

of 999 years. The Crown at the expiration of the term of 99 years took 

proceedings to recover possession of the land as ungranted Crown lands 
reserved for the Indians. 

Held: (1) The Crown was entitled to possession. The lease was invalid 

in law; the chiefs had no power to make it (St. Catherine's 

Milling & Lumber Co. v. The Queen, 14 App. Cas. 46); and the 

taking of it violated the Proclamation of 1763 respecting Indians 

and Indian lands, and subsequent enactments (Reference to Order 
in Council of Lieutenant-Governor of Upper Canada of November 10, 
1802, in evidence; to C.S.U.C. 1859, c.81, ss.21 et seq; and to 

the Indian Act, R.S.C. 1886, c.43, ss.38-41, and subsequent 

revisions). The receipt of rent at the Department could not 

serve to validate the lease; nor had anything done created any 
obligation on the Crown to recognize the right to possession 

claimed by defendant. 

(2) The defendant was not entitled to compensation for improvements. 

There was no statutory liability on the Crown; and defendant 
had not established any act or representation for which the 

Crown was responsible whereby he was misled to believe that he 

had a title which could be vindicated in competition with that 

of the Crown, or whereby the Crown had incurred any equitable 

obligation to recognize a right to compensation; defendant and 

his predecessors knew that there had been no surrender, and that 

they had no grant from the Crown; and all the circumstances 

justified the conclusion that they were not, at any time, in 

ignorance of the infirmity of their title. (Ramsden v. Dyson, 
L.R. 1 E. & 1 Ap. 129 at 168, cited). 

(3) The finding in the Exchequer Court that the Crown should recover 

$400 per annum for defendant's use and occupation from March 10, 

1920, should, on the evidence as to value, be sustained. 

Cases referred to at Supreme Court: St. Catherine's Milling & Lumber Co. v. 

The Queen (1889) 14 App. Cas. 46. 

Statutes considered: Consolidated Statutes of Upper Canada, 1859, c.81, s.21 et s. 

Indian Act, R.S.C. 1886, c.43, s.38-41. 



R. ex Rel. Gibb v. White, 5 P.R. 315 '79 

Municipal election - Disqualification - Indians - Enfranchisement. 

An Indian, who is a British subject, and otherwise qualified (in this case, 

by holding real estate in fee simple to a sufficient amount), has an equal 

right with any other British subject to hold the position of reeve of a 

municipality, even though not enfranchised, and though receiving, as an 

Indian, a portion of the annual payments from the common property of his 

tribe. 

The only immunities or disabilities of an Indian now, whether enfranchised 

or unenfranchised, relate to property he acquired from the tribe, and that 

no person can sell to him spirituous liquors, or hold in pawn anything pledged 

by him for spirituous liquors. But Indians may now sue and be sued, and have, 

except as above, all the rights and liabilities of other subjects. 

Cases referred to: R. v. Baby, 12 U.C.R. 346; 
Totten v. Watson, 15 U.C.R. 395; 

Cherokee Nation v. State of Georgia, 5 Peters 60. 

Statutes considered: Con. Stat. Can. cap. 9 (repealed); 

31 Viet., c.42; 
32 & 33 Viet., c.6. 

Gouin & Star Chrome Mining Co. v. Thompson (1917) 24 R.L.N.S. 271 

Réserve des sauvages - Acte d'abandon - Fidel-commis - Propriété - Gouvernements 

fédéral et provincial - Lettres patentes. 

L'acte d'abandon fait par les sauvages Abénakis de la réserve de Coleraine, le 
14 février 1882, en faveur du gouvernement fédéral, et accepté par lui, par un 

ordre en conseil du 3 avril 1882, n'est pas un abandon pur et simple, mais est 
un fidéi-cammis, en vertu duquel le gouvernement fédéral a obtenu le droit de 

vendre ces terrains pour le bénéfice des sauvages de cette réserve. 

Le gouvernement fédéral a pu légalement disposer de ces terrains par l'émission 

de lettres patentes, et conférer un bon titre à l'acquéreur. 

Le gouvernement provincial n'a acquis aucun droit en ces lots de terre à la 
suite de l'acte d'abandon ci-dessus mentionné. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889) 
14 App. Cas. 46; 

Seybold v. Ontario Mining Co. (1902) A.C. 73. 

Statutes considered: 13-14 Viet., c.42; 

14-15 Viet., c.106. 



R. v. Heisler, 13 East. L.R. 375 

Indian lands - Reserve in Lunenburg County - Location and Extent Doubtful - 

Evidence of - Acts of Possession by Indians - Plan in Public Records of 

Province Adhered to. 

Where oral evidence of acts of possession by the Indians, extending the 

boundaries of their reserve beyond the limits of a plan of the reserve in 
the public records of the province, was unsatisfactory the boundaries laid 

down on such plan were adhered to. 

Re Indian Reserve, Sydney, 42 D.L.R. 314 

Indians - Removal to new Reserve - Expediency - Compensation. 

The Exchequer Court, pursuant to the provisions of s.49a of the Indian Act, 
reccrrmended the removal of Indians from their Reserve to a new site, for the 

public interest and for the welfare of the Indians. Under section 2(4) of 

the Act, compensation was fixed for buildings and improvements on the Reserve. 

Statute considered: Indian Act, 1 & 2 Geo. V, c.14, s.2, 49a. 

Doe ex dem Jackson v. Wilkes (1835) 4 U.C.R. (O.S.) 142 

Held: That a grant from the Crown must be by matter of record under the Great 

Seal and as exemplification under the Great Seal of a grant invalid in its 

inception will not have the effect of making such grant valid by relation, 

from its commencement. The grant issued by Gov. Haldimand (1795) may only be 

considered as a declaration by the King's governor, and in the King's name, 
that certain lands of the Crown were held by the King for the exclusive use 

and enjoyment of the Six Nations. As it conveyed no legal title, not being 

under the great seal, and not being made bo any persons in their natural 

capacity, or to a body corporate, and contains no legal vrords of inheritance, 

it is impossible to say the King did not continue fully seized in fee of the 

premises, or that in a Court of law any greater effect could be ascribed to 
such an instrument than that of a licence to possess during the King's 

pleasure, determined by the King's death or by the patent subsequently issued; 
and so long as the right of possession continued unaffected by any determination 

of the King's will, the King, as possessor of the legal title could assert that 
title against a stranger, as ejectment might be necessary to protect the Indians 

in the exclusive possession premised than. 

Statutes considered: 3 & 4 Edw. VI, c.4; 
14 Geo. Ill, c.83. 



Jones v. Grand Trunk R.W. Co. (1905) 5 OWR 611; (1904) 3 OWR 705 

Railway - Expulsion of Passenger - Indian - Passenger Rates - Special Contract 

- Custom - Withdrawal of Privilege - Absence of Notice - Accomodation - 

Jury - Damages. 

Appeal by defendants fran an award of $10 in damages and costs in favour of 

the plaintiff in an action for damages for expulsion fran a train of the 

defendants. 
Plaintiff, though not by blood an Indian, was an Indian under R.S.C. c.43, s.l, 

as the wife of an Indian. 

By virtue of an agreement between the Six Nations Indians and the defendant 
railway company, Indians were given special "Indian" tickets at half the cost 

of a first class fare as a concession for the right of way through the reserve 

lands. 

The tickets were changed to second class tickets without notice to the plaintiff 
and the second class car did not provide sufficient accomodations. Plaintiff 

was entitled to damages. 
Held in first instance, as to the question of a completed contract with the Six 

Nations Indians, the consent of the Superintendent-General, virtually the 

assent of the Crown, was required to any such contract. The compensation for 

lands taken could not be paid bo the Indians, whether in money or reduced rates 
for travel. The negotiations did not result in a contract. 

Statutes considered: Railway Act (1888) s.214(e), reenacted 1903. 
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Lazare v. St. Lawrence Seaway Authority (1957) Quë. S.C. 5 

Expropriation - Injonction interlocutoire - Indiens - Réserve de Caughnawaga - 
Voie maritime du St. Laurent - Droit d'occupation Droit de propriété - Couronne - 

Juridiction de la Cour supérieure Ultra vires - Suffisance de la législation. 

Les requérants, la Bande des Indiens de Caughnawaga et l’un de *ei 
membres, demandent l’émission d'une injonction interlocutoire et une 
déclaration que les terres de la Réserve de ce nom ne sont pas su- 
jettes à i’expropriation que l’intimée entend y faire pour l’établisse- 
ment d’un canal pour la voie maritime du St-Laurent. 

Les droits des Indiens de Caughnawaga, dans leur Réserve, ne sont pas 
différents de ceux conférés aux autres Indiens en Canada et consis- 
tent en un droit d’occupatien et de possession,^rnais non en un droit 
de propriété, lequel repose sur la Couronne. 

Quand il ne s’agit pas d’établir un quantum de dommages-intérêts ou des 
réclamations que les expropriés pourraient avoir, mais du droit même 
de la Couronne d’exproprier certaines terres et de la légalité des 
lois en vertu desquelles on entend procéder, il n’y a pas de disposi- 
tions dan3 la Loi sur la Cour de l’Echiquier qui enlèvent au tribunal 
de droit commun, la Cour supérieure, son pouvoir de s’enquérir si 
les lois concernées sont ultra vires. 

L'article 35 de la Loi aur les Indiens pourvoyant à l’expropriation des 
terres réservées et les art. 10 et 18 de la Loi sur l'administration de 
la voie maritime du St-Laurent sont du domaine du gouvernement 
fédéral. Propriétaire incontestable du fonds, ainsi que le révèlent 
les titres des requérants, l’Etat a le droit d’en reprendre possession, 
sauf compensation pour la perte d’occupation. 

La législation actuelle est suffisante pour rendre légale l’expropriation 
en question dans la Réserve et tous les terrains qui y ont été pris, soit 
d’une façon permanente, soit pendant une période restreinte durant 
le cours des travaux, sont réellement des terrains pris sous l’autorité 
de l’art. 10 de la Loi sur l’administration de la voie maritime du 
St-Laurent. 

La requête pour injonction interlocutoire est rejetée. 

Cases referred to: Johnson & Graham's Lessee v. McIntosh (1823), 8 Wheat. 543; 
St. Catherine's Milling & Lumber Co. v. R. (1889) 14 App.Cas.46. 

Statutes considered: Indian Act R.S.C. 1952, c.149; 
Loi sur l'administration de la voie maritime du Saint 
Laurent 1951, 15-15 Geo. VI, 2eme session, ch. 24. 
Loi sur la Cour de l'Echiquer, S.C.R. 1952, ch.98. 
Loi sur les expropriations, S.R.C. 1952, ch.106. 



Logan v. A.G. Canada, 20 D.L.R. (2d) 416 (Ontario High Court) 83 

Constitutional Law II - Indians - Statutory provision for surrender of part 
of Indian Reserve - Whether competent for Dominion to interfere with 

internal self government of Indian band - Haldimand Deed - Sirtcoe Deed. 

■The 
Parliament of Canada has legislative authority under s. 91(24) of 
the B.N.A. Act to provide for the surrender of reserved Indian 
lands, even though this be done by a method which interferes with 
the system of internal government of Indian bands by hereditary 
chiefs. Members of the Six Rations Indians who settled on reserved 
land conveyed by the Haldimand Deed of October 25, 1784 (sometimes 
called the Haldimand Treaty), a transfer confirmed by the Simcoe 
Deed of January 14, 1793, did so under the protection of the Crown, 
and they and their posterity consequently owed allegiance to the 
Crown, becoming subjects thereof. It cannot therefore be contended 
that they are immune from the competent laws of Canada, however 
unfair or unjust it may be in particular circumstances to interfere 
with their traditional system of internal government. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, s.39,40. 

Miller v. R. (1950), S.C.R, 168 

Crown - Petition of Right - Whether the Crown in the right of the Dominion of 
Canada liable for alleged breaches of trust or debts of (a) the government 

of the Province of Canada, (b) the government of the Province of Upper 

Canada. 

The appellant seeks by Petition of Right to hold the Crown in the right 
of Canada liable in damages for breaches of trust and contract. 
The breaches alleged fall under three heads: (1) that in 1824 the 
Parliament of Upper Canada by statute authorized the flooding 
by the Welland Canal Co. of some 1SOO acres of lands previously 
granted to the Six Nations Indians, appellant’s ancestors, by the 
.Crown and although the statute provided for compensation, the 
Department of Indian Affairs or its officers as trustees of the said 
Indians failed to collect it; (2) that in 1S36 the Government of 
Upper Canada authorized a free grant of a further 360 acres of said 
Indians' lands to the Grand River Navigation Co. and that the said 
trustees failed to secure compensation therefor; (3) that in 179S the 
appellant’3 ancestors surrendered certain lands to the Crown under 
an agreement whereby the said lands were to be sold and the 
purchase moneys held in trust for the said Indians benefit and 
that in 1S36 the said government without the knowledge or consent 
of the Indians and without authority contracted to purchase stock 
of the Grand River Navigation Co. for them, and that the said 
government and, after the Union of 1810, the Government of the 
Province of Canada, pursuant to such contract paid out $160,000 
from the said Indian funds which on the failure of the company 
was lost. Appellant claims that since by s. Ill of the British. North 
America Act the Crown in the right of the Dominion of Canada 
assumed liability for the debts of the former Province of Canada, 
the said sum with interest should be restored to the funds held by 
the present Department of Indian Affairs and the federal govern- 
ment on behalf of the appellants. 



Held: that aa to heads one and two of the Petition, any breach of trust, 
if it occured, took place before the Act of Lnion of 1S40 and appellant 
had not shown any basis of obligation upon the Crown in the righ. 
of the Dominion of Canada. 

As to head three, the appeal was allowed and the matter referred back 
to the Court of Exchequer. 

The question as to whether the claim was barred by the Exchequer Court 
Act or the Statute oj Limitations was not dealt with by the trial judge 
nor by this Court. 

Cases referred to at Supreme Court: R. v. Hill (1907) 15 DLR 406; 

St. Catherine's Milling & Lumber Co. v. 

The Queen (1889) 14 AC 46; 
Easterbrook v. The King (1931) SCR 210; 

Henry v. The King (1905) 9 Ex.C.R. 417. 

Statutes considered: Exchequer Court Act, R.S.C. 1927, c.34; 

Ontario Statute of Limitations; 

Statute of 1824, 4 Geo. IV, c.17; 

Statute of 1826, 7 Geo. IV, c.19; 

Petition of Right Act, R.S.C. 1927, c.158; 

1860, 23 Viet., c.151; 

Act of 1841, 4 & 5 Viet., c.74. 

Re Milloy and the Municipal Council of the Township of Onondaga, 6 O.R. 573 

By-law - Animals running at large - Unreasonableness - Mode of enforcing 
penalty - Indians and Indian lands - Quashing amending by-law after lapse 

of year fran original by-law. 

By law No. S4, passed by the township of Onondaga on 29th May, 1882, 
prohibited certain animals therein named running at large ; and pro- 
vided that, ixcrpt ht I icer n the 16th Mayaud the 1st Deetmherin any year, 
it should not be be lawful for the owners of any other animals, not 
theretofoie mentioned or indicated, to allow or permit the same to run at 
large. A line or penalty not exceeding So-00 w as imposed for every 
oflencc, but the animals were not thereby to be relieved from the 
Operation of any by-law relating to pounds or pound keepers, or for any 
trespass or damage committed or done by them through their being per- 
mitted to run at large. The recovery of tines and penalties, (not adding 
the words “and costs,”) was directed to be under see. 421, et eeq., of 
the taummaiy Convictions Act, with imprisonment, in the event of no 
distress, unless the fine or penalty and costs, including costs of com- 
mittal, he sooner paid. By-law No. 97, passed ou 9th July, 1SS3, after 
reciting that the object w as to prevent all animals of any age or de- 
scriptor) running at large at all seasons of the year, amended by-law No. 
S4, by striking out the words in tl.s words in italics. A motion to quash 
by-law 97 was made within a year after its passing, but alter the lapse 
of a year from the passing of by-law S4. 

Held, that the by-law was not oppressive or unreasonable as extending to 
all seasons of the year, in that it was no wider than the statute uuder 
which it was passtd, Municipal Act, 1SS3, sec. 492, sub-sec. 2. 

It was objected that the provisions in by-law 84, as to the levying fines 
was ultra fires, because that section of the Act provided a mode of 
recovery, i. e., by sale of the animals impounded, and hence that sec. 
421 et stq., did not apply ; but Jh td, that the objection w as taken 
uuder a misconception of fact, in that the by-law was not and did not 
profess to be a pound by-law ; and it was by no means clear that these 
sections would not apply to a pound by-law. 

Qacerr, as to the effect of the omission of the wolds “and costs ” in the 
clause providing for the penalty ; but as this was not taken in the 
rule, it w as not considered. 
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It was also objected that the by-law should have been limited in its pro- 
visions oo at not to extend to Indian lands within the township, but the 
learned Judge refuted to quash on this ground (1) because the quashing 
a by-law is not imperative but discretionary ; (2) and if it were quashed 
the original by-law would remain ; (3)- it could only be quashed as to 
IndiauB and Indian lands ; (4) the applicant was not prejudiced, and 
this was not a substantial objection; and (5) the Indians who were 
alone affected were not complaining. 

The cases in A hich an amending by-law may be moved against after the 
expiry of a. year from the passing of the original by-law considered. 

Statutes considered: Summary Convictions Act; 
Municipal Act, 1883; 
Indian Act, 1880. 

Myiow v. Perrier (1958), Que. P.R. 212 

Bref de prohibition - Expropriation par l'administration de la Voie Maritime 
du St. Laurent - De terrains dans la reserve de Caughnawaga - Mandat d'un 
juge de la Court. supérieure agissant came persona designata - Decision 
du juge ayant été portée en appel - Décision confirmée - Pouvoirs du juge. 

Les six requérants sont des Indiens Mohawks de la tribu iroquoise, habitant 
la réserve indienne de Caughnawaga, ne reconnaissant nullement la légalité 
de la Loi sur les expropriations et la Loi des Indiens, nient la juridiction 
du Parliament Canadien sur eux en matière d'expropriation. Ils se sont opposés 
a toutes prises de possession par l'autorité de la voie maritime des terrains 
qu'ils occupent. Ils ont refusé de déménager. Ils auraient évincé de ces 
terrains des gens qui s'y sont présentés agissant pour le ministre du 
transport, l'Administration de la voie maritime du St. Laurent ou pour un 
entrepreneur, désireux d'exécuter les travaux dont il était chargé pour 
l'aménagement de ladite voie maritime du St. Laurent. 
En vertu de l'article 22, de la Loi sur les un juge de la Cour supérieure 
expropriations un mandat était émis par Hector Perrier adressé au shérif 
lu district de Montréal lui enjoignant de faire cesser la resistance et de 
mettre l'Administration de la Voie Maritime du St. Laurent en possession des 
terrains en question. 
L'appel de l'ordre l'honorable juge Perrier fut rejeté et les requérants 
demandent maintenant l'émission d'un bref de prohibition contre l'honorable 
juge, intimé, agissant comme persona designata, pour faire annuler son 
jugement, se faire déclarer propriétaires de leurs lots et faire discontinuer 
toutes procédures contre eux. 

1. Sur l'appel de piano des requérants, la Cour du banc de la Reine s'est 
trouvée satisfaite de la juridiction de 1'intimé et de sa façon de 1'exercer 
puisqu'elle a décidé de ne pas intervenir. 
2. La demande d'un bref de prohibition par les requérants basée sur les 
mêmes raisons que celles exposées a la Cour d'appel est en fait une demande 
de revision du jugement de la Cour d'appel qui ne peut etre reçue par cette 
Cour. 
3. D'ailleurs, il n.y a pas eu dans la cause qui nous occupe exces ou abus 
de juridiction. 
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Cases referred to: Lazare v. St. Lawrence Seaway Authority (1957) C.S. 5. 

Statutes considered: Ch. 242 S.R.C. 1952, amende par le ch.58 des Statuts 
du Canada, 1955; 

La Loi sur les Expropriations, S.R.C. 1952, c.106; 

La Loi des Indiens, ch. 149, S.R.C. 1952, s. 35; 

Article 1003, C.P.C. 

Mutchmore v. Davis (1868) Chancery Reports 346 

Crown patents, repeal of - Pleading - Demurrer. 

A bill by a private individual impeaching a patent for fraud or error must 

show that the plaintiff's interest arose before the impeached patent was issued. 

This rule applies whether the plaintiff's interest is under another patent for 
the same land, or under a contract of purchase. 

Where a bill was not maintainable in respect of its principal object, and its 

statements were confused and verbose, the Court of Appeal declined to consider 
a minor relief to which the plaintiff calimed to be entitled, and allowed a 

demurrer to the bill, leaving the plaintiff to file a new trial for the latter 

relief, if he should be so advised. 

Statutes considered: Land Act of 1853. 

R. v. Ontario & Minnesota Power Company (1925) 2 D.L.R. 37, varying 20 Ex.CR 279 

Estoppel III E - Taking benefit of Order in Council - Recitals - Subsequent 
denial of truth. 

By Treaty 3 of 1873, the Salteaux Tribe of the Ojibbeway Indians surrendered 

lands,beneficial interest in which passed to the province. In 1915 and 1916 

certain lands were set aside by the province as Indian reserves and title was 

transferred to the Dominion. Prior to that year, the province had granted the 
Ontario ccmpany the right to flood certain lands up to a bench mark of 497e 

In 1917 flooding above that level took place as a result of the ccmpany's dam 
and certain reserve lands were flooded. 

It was held that the ccmpany was responsible for the damage suffered. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889), 
14 App. Cas. 46; 

Ontario Mining Co. v. Seybold (1902) A.C.73. 

Statutes considered: Northwest Angle Treaty No. 3; 

Proclamation of 1763; 

Act to confirm the title of the Gov't of Canada to 

certain lands and Indian lands (1915) (Ont.) c.12; 

Act respecting Ontario & Minnesota Power Co. Ltd., 1905, 

S.C., c.139. 



Ontario Mining Co. Ltd. and A.G. for Canada v. Seybold (1902), A.C. 73, 
32 S.C.R. 1, (1901) 32 O.R. 301, (1900) 31 O.R. 386 

Lands in Ontario surrendered by the Indians - Proprietary Right - Power of 

Disposition. 

Lands in Ontario surrendered by the Indians by the treaty of 1873 belong in 
full beneficial interest to the Crown as representing the province subject 
only to certain privileges of the Indians reserved by the treaty. The 

Crown can only dispose thereof on the advice of the ministers of the 

province and under the seal thereof. 
The Dominion government cannot without the consent of the province appropriate 

part of the surrendered lands under its own seal as a reserve for the Indians 

in accordance with the treaty of 1873. The Dominion government having 

exclusive legislative authority over the lands in question has no proprietary 
interest therein. 

Cases referred to in Privy Council: St. Catherine's Milling & Lumber Co. v. 

R. (1888) 14 App. Cas. 46; 

A.G. for Dominion of Can. v. A.G. for Ont. 
(1898), A.C. 700 (Fisheries case). 

Patton v. Allen (1924), 62 Que. S.C. 396 

Titre à des inmeübles situés dans une réserve. 

Aucun titre translatif d'une propriété inxnobilière située dans une reserve de 

sauvages ne peut avoir d'effet avant que n'ait été obtenu un titre formel du 

Surintendant Général des affaires des Sauvages. La nullité qui résulte de 

son défaut est relative et le vendeur ne peut pas plus 1'invoquer qu'il ne 

pourrait invoquer la nullité de la vente de la chose d'autrui. 

Statutes considered: Loi des Sauvages, ch. 81, S.R.C. 1906, 1487 C.C. 

St. Ann's Island Shooting and Fishing Club Ltd. v. R. (1949) 2 D.L.R. 17, 
Affirmed (1950) S.C.R. 211 

Indian lands, lease of - Direction of Governor in Council mandatory - Failing 
authorization by Order in Council lease void. 

Section 51 of the Indian Act, R.S.C. 1906, c. SI, provides that all Indian 
lands which are reserves or portions of reserves surrendered to 
His Majesty, shall be deemed to be held for the same purposes 83 
heretofore; and shall be managed, leased and sold as the Governor 
in Council directs, subject to the conditions of surrender and the 
provisions of Part I of the Act. 

Held: That the language of s. 51 is mandatory, and in the absence of 
direction by the Governor in Council, a lease of Indian lands is 
invalid. 

In the case at bar the original lease, having been approved by Order in 
Council, was a valid one but such approval terminated with the 
said lease. As to the subsequent leases, they lacked authorization 
by Order in Council and consequently were void. 



V Cases referred to at Supreme Court: St. Catherine's Milling & Lumber Co. 
The Queen (1889) 14 App, Cas. 46. 

Statutes considered: Indian Act, R.S.C. 1906, c.81, ss.2(i) and (k), 19, 48, 
49, 51, 64. 

Exchequer Court Act. 

Doe Pern Sheldon v. Ramsay et al (1852), 33 U.C.Q.B. 105 

Grant of Governor under his seal-at-arms - Power of Chief of an Indian tribe 

to act as agent for the tribe - Power of Commissioners of forfeited estates 

Inquisition void for want of certainty - Description in conveyance - 
Meaning of phrase "more or less". 

A grant of lari'Jd, in ITS 4, by the then Governor of the Province of Quebec, &c., 
under his jeal-at-arms, to the Mohawk Indians and others, conveyed no legal 
estate ; first, os not being by letters oatent under the great seal ; secondly, 
for want of a grantee or grantees capable of holding. 

Uftd also, that the mere fact of a chief of an Indian tribe assuming to act as a 
duly authorized agent, in the name and on behalf of the tribe, shewed no power 
in him so to act ; and therefore, that a lease, signed by him as agent, <tc., con- 
veyed nothing. 

And consequently, that such leasee had no estate which, ou his being subsequently 
attainted of hijjh treason, could be forfeited to the Crown, and vest in the com- 
missioners of forfeited estates, under 59 Geo. III. ch. 12. 

Though by the 33 lien. VIII. ch. 20, the Crown, iin case of attainder for high 
treason, would be deemed in actual possession without any inquisition of office, 
yet such lands only would vest in the commissioners under 59 Geo. III. ch. 12, 
as should be found by an inquisition to be vested in the Crown, and therefore 
no more lamb could possibly pass by a deed from the commissioners than the 
inquisition had founJ the traitor seized of. 

And held, that the inquisition could net support the conveyance which the com 
missioned made ; for it referred to nothing which could supply proof of iden- 
tity. amt the conmiissiuuers were not warranted in going beyond the inquisition 
and ievible, that the inquisition was void for want of certaiaty. 

Cases referred to: Doe dem Jackson v. Wilkes (1835), 4 U.C.R. (OS) 142. 

Statutes considered: 59 Geo. Ill, c.12; 
1 Geo. I, c.50; 

Forfeited Estates Act; 

33 Henry VIII, c.20; 

2 & 3 Ed. VI, c.8 

R. v. Smith (1978), 1 F.C. 653 

Indians - Information by Crown - Reserve lands - Lands allegedly surrendered 
to Crown to be sold for Band's benefit - Not sold and no benefit received - 

Lands occupied by defendant and predecessor in title since 1838 - 
Whether or not lands vested in Province at surrender in 1895 - Whether 

or not defendant validly holds lands in adverse possession. 
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This informalion under section 31 of the Indian Act claims 
on behalf of the Red Bank Band of Indians the right of 
possession as against the defendant of a parcel of land allegedly 
located on their Reserve. Plaintiff claims the lands were surren- 
dered to the Crown to be sold for the benefit of the Band and 
alleges that the land had neither been sold, nor had any benefit 
been received. Defendant, however, claims that he bought the 
land, supporting his allegation with registered indentures of 
deed. Defendant argues that the land became vested in the 
Province at surrender in 1S95, and alternatively claims the 
lands by adverse possession. 

Held, the action is dismissed. The 1895 surrender was not a 
definite, final surrender by the Red Bank Band to the Crown, 
but merely a conditional surrender which became absolute only 
upon completion of the sale and the placing of the monies to the 
credit of the Band. The 1953 Canada-New Brunswick Agree- 
ment settles all outstanding problems concerning Indian lands, 
including vesting, vis-à-vis Canada and the Province, and 
enables the Queen in right of Canada to deal effectively with 
reserve land. To do so, the Queen in right of Canada may 
properly file a claim before this Court on behalf of the Indians 
under the Indian Act. But to succeed, a claim must rest on a 
right which has not been extinguished. Uncxcrcised rights of 
occupancy do not necessarily last forever. From 1838 to the 
dale of the information in 1973, adverse possession has not 
been effectively interrupted by any of the parties entitled to do 
so, namely the Province of New Brunswick from 1838 to 1958, 
the Government of Canada from 1958 to 1973, and the Red 
Bank Band with reference to their own rights of occupancy 
throughout the period. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889), 
14 App. Cas. 46; 
Burk v. Cormier (1890), 30 N.B.R. 142; 
Prov. of Ont. v. Dominion of Can. & Que. (1896) 25 SCR 434; 
Ont. Mining v. Seybold (1903), A.C. 73; 
Warman v. Francis (1959 & 60), 43 M.P.R. 197; 
St. Ann's Island v. R. (1950), S.C.R. 211; 
Surrey v. Peace Arch Enterprises (1970), 74 WWR 380. 

Statutes considered: Indian .Act R.S.C. 1970, c.1-6, s.31; 
Canada-New Brunswick Agreonent of 1958 - 
An Act to confirm an Agreement between Canada and New 
Brunswick respecting Indian Reserve, S.N.B. 1958, c.4. 
Limitation of Actions Act, R.S.N.B. 1952, c.133; - 
An Act respecting Limitation of Actions in respect to 
Real Property, C.S.N.B. 1903, c.139. 

Springbank Dehydration Ltd, v. Charles (1978), 1 F.C. 138 

Crown - Indian reservation lands - Head lease expired - Rights of sub-lessee 
re agreement of land transfer - Application for injunction - Interest 
in subject lands necessary for injunction to issue - Whether plaintiffs 
had an interest to support application. 



The plaintiffs had been sublessees of lands belonging to the 
defendants. An agreement was made between the defendants 
and the plaintiffs respecting a land transfer between plaintiffs. 
The defendants subsequently ratified this agreement and 
applied for ministerial approval. When the head lease was 
terminated the plaintiff Springbank declined the Minister’s 

L w°f ? "CW lcasc’ as per a c,ausc in Ihe sub lease. Although the Minister recommended the Band’s granting a lease for the 
lands involved in the exchange, the Band then refused to grant 
the lease and decided to carry on business for themselves The 
defendants were about to replace the plaintiffs’ crop with a 
crop of beans. 

Held, the application is dismissed. The plaintiffs’ claim for 
injunctive relief is entirely premised on the existence of a 
subsisting legal interest in the Seabird lands, the Springbank 
lands and the Consolidated lands. The statement of claim docs 
not disclose such an interest and accordingly the injunction 
should not be granted. As to the Springbank lands per se, the 
plaintiff Sprmgb.ink's interest expired with the head lease on 
September 30, 1976, the Minister’s offer not having been 
accepted. The interest in the Consolidated lands depends entire- 
ly °n the effect of the agreement and the subsequent resolution 

°L,,.h.c rBavd Council which acreement is void under section 
ZK(I) of the Indian Ad. The interest in Seabird lands depends 
entirely on the effect of the Minister’s recommendation and the 
Minister’s offer vis-à-vis the Seabird lands, being for one year 
only, might have had some effect by virtue of section 28(2) if it 
had been a permit. 

Cases referred to: R. v. Lady McMaster (1926), Ex. C.R. 68; 
Easterbrook v. R. (1931) S.C.R. 210; 
R. v. Cowichan Agricultural Society (1950), Ex.C.R. 448. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6. 

Surrey v. Peace Arch Enterprises Ltd. (1970), 74 W.W.R. 380 (BCCA) 

Indians - Surrender of Part of Reserve to Crown for Leasing Purposes - 
Whether Lands Surrendered Subject to Federal or Provincial Jurisdiction. 

Where an Indian Band "surrendered" in trust to the Crown, lands which formed 
part of their reserve, for the purpose of leasing than to the appellants, it 
was held that the "surrender" was not final and complete, tut merely conditional, 
and that the lands in question did not thereby cease to be "set apart by Her 
Majesty for the use ard benefit of a band"; it followed that the lands in 
question continued to be lands "reserved for the Indians" within the meaning 
of section 91(24) of the B.N.A. Act, 1867, that exclusive legislative 
jurisdiction over the lands remained in the Parliament of Canada, and that 
the appellants as developers thereof were not subject to municipal by-laws 
or regulations made under the provincial Health Act. 

Cases referred to: St. Ann's Island Shooting & Fishing Club Ltd. v. R. (1950) 
S.C.R. 211; 
St. Catherine's Milling & Lumber Co. v. R. (1889) 14, 
App. Cas 46. 

Statutes considered: Health Act, R.S.B.C. 1960, c.170; 
Constitutional Questions Determination Act, R.S.B.C. 1960,c.72 
Indian Act, R.S.C. 1952, c.149, s.2, 37, 38, 58. 
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Toiten v. Whtson (1859), 15 U.C.Q.B. 392 

Laie of land by Indians. 

The 13 & 14 Viet., ch. 74, which prohibits the sale of land by Indians, 
applies only to lands reserved for their occupation, and of which the title 

is still in the Crown, not to lands to which any individual Indian has 
acquired a title. 

Cesses referred to: R. v. Baby, 12 U.C.R. 346. 

Statutes considered: 13 & 14 Viet., ch. 74; 

20 Viet., c. 26. 

Re Water Act v. Dept, of Indian Affairs (1921), 2 W.W.R. 834 

Water - Irrigation - Indians - Jurisdiction of Board. 

It was held that the Board of Investigation under the Water Act, 1914, had 

acted without jurisdiction in granting a conditional license to the Department 

of Indian Affairs to divert water frem St. Paul's Creek for use of the Indian 

tribe on the Kamloops Reserve. 

Par Macdonald, C.J.A.: The powers conferred upon the Board as to adjudicating 

or. claims under s. 288 of said Act do not extend to a claim not founded upon 

a record or right obtained pursuant to an Act or Ordinance, and the Indians' 
•:.iaim was not so founded; the parties would be left in respect of their 

rights in the position which they occupied respectively at the date of the 
initiation of proceedings before the Board. 

Per Galliher, J.A.: The Indians did not hold under any former Act or 

Ordinance, and the facts in support of their claim did not show that they 

held under a record; therefore the Board acted beyond the jurisdiction con- 
ferred by s. 288. 

Statutes considered: Water Act, 1914, c. 81; 
Land Act, 1865. 

Young v. Scobie (1853), U.C.Q.B. 372 

Receipts for purchase-money of land - emission of purchaser's name, effect of 

- Misjoinder of plaintiffs in ejectment. 

'Hie plaintiff produced two receipts of certificates of deposits to the credit 

of the Receiver General, on a purchase of certain lands. In both receipts the 

money was expressed to have been received frem the plaintiff; in the first a 

blank was left for the name of the person to whan the sale was made, the 

words "sold to" being inserted; in the second no mention was made of the 
purchaser. 

Held: That the receipts imported a sale to the plaintiff, in the absence of 

any proof to the contrary. 

The rgent for disposing of the Indian Lands on the Grand River does not come 

under the designation of a district agent of the Ccnmissioner of Crown Lands, 

so as :o entitle purchasers holding his certificate to the benefit of the 

provisions in the land sales' acts. 
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ÇXiœre as to the effect of a misjoinder of plaintiffs in ejectment under the 
new act, 14 & 15 Viet., ch. 114. 

Statutes considered: Land Sales Act, 4 & 5 Viet., c. 100, 12 Viet., c. 81. 
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Att. Gen, for Canada v. Fowlds, 18 G.R. 433 

The Act respecting Indian lands authorized the Governor in Council to declare 

applicable thereto the Act respecting timber on public lands; an order-in- 
Council was issued accordingly; eight years afterwards another Act was passed 

which contained a clause authorizing the Governor in Council to declare the 

timber Act applicable to Indian lands, and to repeal any such order in 
Council and substitute others, and another clause authorizing the Governor 

in Council to make regulations and inpose penalties for the sale and pro- 
tection of tinter on Indian Lands. 
Held, that the Timber Act continued in force until revoked or altered by a 

new order in Council. 

Statues considered: 23 Viet. c. 151, d.2; 

31 Viet. c. 42 - An act providing for the organization 
of the Department of the Secretary of State of Canada, 

and for the management of Indian and Ordinance Lands. 

Att. Gen, for Canada v. Toth, (1959) 17 D.L.R. (2d) 273 

Transfer of natural resources to Saskatchewan- Reservation to Canada of "un- 

granted lands reserved for the purpose of the federal administration" - 

Crown (Canada) transferring land to Soldier Settlement Board - Whether 

minerals reserved by Board pass to Province - Inapplicability of 
provincial legislation to Federal land or minerals. 

Mineral rights upon surrendered lands could not be affected by provincial 

legislation. The transfer frem the Crown to its agent the Soldier Settlement 
Board, was not an alienation and the lands remained ungranted and reserved 

"for the purpose of the federal administration". 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1888), 

14 App. Cas. 46; 
A.G. Can. re Indians Lands, 56 D.L.R. 373, (1921) 1 AC401; 

Point v. Dibblee Construction Co. (1934) 2 D.L.R. 785. 

Statutes Considered: Land Titles Act, R.S.S. 1953, c. 108; 

Natural Resources Agreement Oct 1, 1930 (c. 41 Can; 

Sask 1930 c. 12); 
Indian Act 1876 (Can.) c. 18; 
Treaty of 1876; 

Soldier Settlement Act. 

Booth v. R. (1913) 10 D.L.R. 371; Affirmed 51 S.C.R. 20 

License to cut timber - Indian lands - R.S.C. (1886) c. 43, ss. 54 and 55 - 

License for twelve months - Regulations - Renewal of license. 

A licensee to cut timber on Indian lands is not entitled at the expiration of 

his term to a renewal of the privilege as a matter of right, renewal being 

dependant upon whether or not a contract has been entered into between the 

Crown and himself entitling him to such renewal. 



however, a contract whereby the Crown binds itself to grant a license to cut 

tiiober on Indian lands fran year to year practically in perpetuity is ultra 

vires, since the lands in question are held by the Crown in trust for the 
Lilians and the only right confirmed by the statute is the granting of a 

l^ense for one year. 

Statutes referred to: R.S.C. 1886, c. 43, s. 4, 14, 41, 15, 54, 55; 

R.S.C. 1906, c. 81, s. 20, 48, 73. 
An act respecting the sale and management of timber 

on public lands, Consolidated Statutes of Canada 1859. 

Bridge v. Johnston (1904), 8 O.L.R. 196. Divisional Crt., affirming 6 O.L.R. 370 

Jrdians - Indian Lands - Sale of Timber - Registration - Notice 

The locatee of Indian lands is, except as against the Crown, in the same position 
as if the land had been granted to him by letters patent and can assign his 

inmerest in the land or in the timber. Actual notice of such an assignment, 

evan though the assignment has not been registered in^accordance with the 

provisions of the Indian Act, is sufficient to prevent a subsequent assignee 
from obtaining priority. 

Cases referred to in Divisional Court: Church v. Fenton (1880) 5S.C.R. 239 

C ^missioner of Indian Lands for Lower Canada v. Payant, 3 Low. Can. Jurist 313 

Lilians have not by law any right or title by virtue whereof they can sell and 

dispose of the -wood growing upon their lands set apart and appropriated to and 
for the use of the tribe or body of Indians therein residing. Such vood is 

held in trust by the Commissioner of Indian lands for Lower Canada. 

■ artment of Indian Affairs v. Board of Investigation Under the water Act and 
Crosina, 36 B.C.R. 62  

Water and watercourses - Application by Indian agent for record for reserve - 
Record issued - Provision as to Indian reserves not complied with - 

Conditions precedent - R.S.B.C. 1897, Cap. 190, Secs. 4 and 35; 1924 
Secs. 308 and 337. 

On cite application of an Indian agent a water record was issued by the assistant 

ootrmissioner of lands and works on the 15th of August, 1899 authorizing the 

diversion of one hundred inches of water frcm Five Mile Creek for use upon 

the Williams Lake Indian Reserve. No authority was obtained frcm the chief 

commissioner for the issue of the record and there was no approval thereof 

by order in council until the 30th of May, 1908. Two water records for the 

same creek were issued to the respondant Crosina subsequent to the issue of 

the above record but prior to the order in council of 1908. It was held by 

the Rce-.d of Investigation under the Water Act that Crosina's records had 

priority. On appeal the decision of the Board was affirmed. It was held that 

the authority of the chief commissioner and the approval of the Lieutenant- 

Govemor in Council are conditions precedent to the power of the commissioner 

to make1 the record. The Indian agent's record was therefore a nullity until 

the passing of the order in council in 1908 and the Crosina records issued prior 
to that date take precedence. 



Statutes considered: Vfeter Clauses Consolidation Act, R.S.B.C. 1897, Cap. 190. 

Fegan v. McLean, 29 Up. Can Rep. Q.B. 202 

Indian lard - Right of Indians to sell timber. 

An Indian may sell cordwood cut by him on unsurrendered Indian reserve land, 

of which he is in occupation as a member of the tribe. There is nothing in the 

statutes referred to, nor in the tenure and interest which the Indians have in 
such unsurrendered or reserved lands, which prevents the Indian occupant from 

cutting more cordwood than he requires for his own use upon and from the land 

he occupies. 

Cases referred to: Vanvleck v. Stewart, 19 Up. Can. Rep. 489. 

Statutes considered: 23 Viet., c. 151; 
Con. Stat. U.C., ch. 81; 

Con. Stat. C., ch. 9; 

Dominion Act: 31 Viet., ch. 42 

Vanvleck v. Stewart, 19 Up. Can. Rep. Q.B. 489 

Indian lands - Power of commissioners. 

Logs cut by the Indians on Crown Lands, called Indian reserve lands, without 

license of the Crown, were not unlawfully cut and the Indians could legally cut 

and sell timber off of said lands without license from the Crown. 

Semble, that the commissioners for restraining trespasses on Indian lands are 
not authorized to seize and sell timber cut by the Indians themselves, or by 

white people with their consent. 

Statutes considered: 2 Viet., ch. 15; 

12 Viet., ch. 9 and 30; 

13 & 14 Viet., ch. 74; 

20 Viet., ch. 26. 

Warman v. Francis (1958), 43 M.P.R, 197 (N.B.) 

Lands contained in Indian Reservations - Crcwn grants of such lands - Title to 
such lands - Rights of the Indians to such lands. 

The Band of Micmac Indians had no treaty or agreement with the Crown giving the 

title to the land in issue whereas plaintiff had been given title to the lard 

under a New Brunswick Statute providing for the disposal of Indian Reserves in 

the province. The plaintiff is a fanner residing in Kent County, New Brunswick 

who alleges he is the owner of a certain lot of land upon which the defendants, 

members of an Indian band, cut and refused to desist from cutting timber. The 

defendants claim the right to cut such timber as it is in the bounds of the 

Richibucto Reserve surveyed in 1805 by the Provincial Government for use by the 

Big Cove Band of Micmac Indians residing along the Richibucto River. Plaintiff 

claims title from a Crown grant of 1868 and the issue involves the ownership of 

the land. 



Held, 

1. (a) No treaty or agreement by the Crown with the Micmacs conceded 
or vouchsafed to them any paramount title to the land. 

(b) The Richibucto Reserve was made by the Government of New 
Brunswick from its Crown lands “for the use of” Indians such as 
the Big Cove Band now residing thereon. 

(c) The Royal Proclamation of 1763 applied to such a reserve if and 
when made and it vested only a "personal and usufructuary" 
interest in the band of the Richibucto Reserve, which interest was 
dependent on the goodwill of the Sovereign”. Such interest might be 
“surrendered” by the Band or “extinguished” by the Sovereign. 

(d) In 1844 a New Brunswick statute provided for the disposal of the 
Indian Reserves in the province. Its preamble recited that “the 
extensive tracts of valuable land reserved for the Indians in various 
parts of this Province tend greatly to retard the settlement of the 
country.” This act was referred to and approved by Her Majesty 
in Council. It was superseded by a revised statute in 1854. 

(e) The plaintiff’s title to the lot in question is derived from a Crown 
grant under that statute, and he is entitled to succeed in his claim 
against the defendants. 

Cases referred to: Ex parte Tenasse, 2 M.P.R. 523, (1931) 1 D.L.R. 806; 
Campbell v. Sandy (1956), O.W.N. 441; 
Johnson v. McIntosh (1823), 8 Wheaton 543; 
R. v. Syliboy (1929), 1 D.L.R. 307; 
St. Catherine's Milling & Lumber Co. v. The CXieen (1888), 
14 A.C. 46; 
Burk v. Cormier (1890), 30 N.B.R. 142; 
Re Eskimos (1939) 2 D.L.R. 417. 

itatutes considered: Indian Act, s. 31(3); 
Proclamation of 1763, R.S.C. 1952, Vol VI p.6127, 
"An Act to regulate the Management & Disposal of the 
Indian Reserves in this Province", New Brunswick 1844 
repealed and included revised as, "Of Indian Reserves" 
1859, c. 85. 
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Trespass 

Attorney-General of Canada v. Kraus (1950 3 D.L.R. (2d) 400 

Where a litigant asserts that as against the otherwise lawful owner 

he has title by possession the burden is on him to prove it. This 

requires that the land claimed be described with reasonable certainty. 

Where prescriptive title is claimed against the Crown by 60 years' 

continuous and uninterrupted possession under the Nullun Tempus Act, 
1769 (Imp.), c. 16, the occupation that must be established to bar 
the Crown must be such as would constitute civil possession against a 

subject owner and thus involves exclusive occupation, for the necessary 

period, in the physical sense, i.e. detention, and animus possidendi. 

Seasonal acts of trespass are not sufficient to show continuous 

possession in ouster of the Crown. The occupation of buildings 
upon certain land is not sufficient to establish a prescriptive right 

to that or any surrounding land where the buildings had not stood for 

the prescriptive period and there was no evidence that prior to the 

erection of the present buildings there were other buildings continuously 

on the site of the present ones beginning as of the date of commencement 

of the prescriptive period. Moreover, where the land in question had 

been leased to others by the Crown, it was during the term of the lease 

being "answered the rents" within the Nullum Tenpus Act, and even if the 

rent was from time to time unpaid, possession could not be adverse to the 
Crown during the leasehold term. Held, further acceptance by the claimant 
during the prescriptive period of a permit of occupation from the 

Crown was consistent with and an acknowledgment of the Crown's title. 

Statutes considered: Nullum Tenpus Act, 1769 (Imp.), c. 16 

Chittick et al v. Gilmore, 50 D.L.R. (3d) 414 

The defendant had obtained a tax deed in 1948 which included the 

property in dispute. Although the tax deed was void the defendant was 

unaware of this and was in "possession" under colour of title. The 

plaintiff held paper title to the property and alleged that the 

defendant had trespassed on it. The land was unfenced. Between 1948 
and 1973 the defendant had cut wood on the land each year and in 1950 he 
built a camp on the property where one of his employees lived for three 

years. Finally, in 1957, he opened a gravel pit and removed gravel from 
it each year. The plaintiff's predecessor in title, her husband, was 

aware of these acts. The plaintiff was successful in obtaining an 
injunction restraining the defendant from acts of trespass and in 

recovering damages for past acts. A counterclaim for- an order declaring 
the plaintiff's title had been extinguished was dismissed. The 

defendant appealed. 

Held, the appeal should be dismissed. The defendant was only in actual 

possession during the three years when his employee lived in the camp on 

the property and when he or his work crews were cutting trees or removing 

gravel. Even if the opening of the gravel pit and removal of gravel from 

it was to be regarded as continuous actual possession there was a hiatus 



Chittick v. Gilmore (cont'd) 

in actual possession between 1953 and 1957 when the only act of 
possession was the cutting of wood. This was not a case where 

land had been improved by the clearing and cultivation of a portion 

of it under colourable title whereby actual possession of the part was 

to be extended by construction to all the lands within the deed. 

Statutes considered: Limitations of Actions Act, R.S.N.B. 1952, c. 133, 
ss. 7, 8, 9, 29, 60 

D'Ailleboust v. Beliefleur (1918) 25 R.L.N.S. 50 

En vertu de la "Loi des sauvages" nul autre qu'un sauvage de la bande 

ne peut sans 1'autorisation du surintendant-général, résider dans les 

limites d'une réserve appartenant à cette bande ou occupée par elle. 
Neanmoins, dans le cas d'une telle résidence illégale, le surintendant 

seul peut 1'en expulser ; et le maire de cette réserve, membre de la 
bande, n'a aucun droit de demander une injonction pour 1'empêcher de 

construire sur son terrain. 

Statute considered: Indian Act, R.S.O. (1906) c. 81 art. 33, 34 

R. v. Devereaux (1965) SCR 567 

The Crown claimed, under s. 31(1) of the Indian Act, R.S.C. 1952, c. 149, 

on behalf of the Six Nations Band of Indians possession of a farm which 
was part of the Band's Reserve Land in Ontario. In 1950, at the request 

of the defendant, who was not an Indian, and the widow of a member of the 
Band, who was lawfully in possession of the farm, a lease of the farm 

was granted by the Crown to the defendant for a term of ten years. Two 

years before the expiration of that lease, the widow died. By her will 

she devised her rights in the farm to the defendant who continued in 

possession for the balance of the term of the lease. The right in the 
land was then put up for sale, and the Crown, at the request of the 

purchaser who was a member of the Band, granted the defendant two 
successive permits for one year each. At the expiration of the second 
permit, the defendant refused to give up possession and the council of 

the Band moved to gain possession of the farm. The action by the Crown 
on behalf of the Band was dismissed by the Exchequer Court. The Crown 

appealed to this Court. 

Held (Cartwright J. dissenting): The appeal should be allowed. 

Per Taschereau C.J. and Martland, Judson and Hall JJ.: The rights of 

the defendant after the expiration of his second permit were governed 

by s. 50 of the Indian Act. Under that section, Where a right to 

possession or occupation of land in a Reserve passes by devise to a 

person who is not entitled to reside can a Reserve, that right shall be 

offered for sale to the highest bidder among the persons who are 

entitled to reside on the Reserve and the proceeds of the sale shall be 

paid to the devisee. The procedure laid down by this section has been 

followed and the canly rights of the defendant were to receive the 



R. v. Devereaux (cont'd) 

proceeds of the sale of the right to possession. Section 31 does not 
require that an action to put a non-Indian off a Reserve can only, in 
respect of lands allocated to an individual Indian, be brought on 

behalf of that particular Indian. The action may be brought by the 

Crown on behalf of the Indian or the Band, depending upon who makes 
the allegation of wrongful possession or trespass. 

An agreement entered into by the defendant and the purchaser which 

would have enabled the defendant to remain in possession at a rental 
which would have made it possible for the purchaser to make his 

instalment payments was void as the Department had not consented to 
any further lease or permit. The defendant must give up possession. 

Per Cartwright, dissenting: The action could not succeed. Possession of 

the land was claimed on behalf of the Band, and on the evidence it was 

shown that the right to possession of the land in question was vested in 
an individual Indian and not in the Band. There is nothing in the Indian 

Act to alter the well-settled rule that to entitle a plaintiff to bring 
an action for the recovery of possession of land he must have a right of 

entry either legal or equitable. 

Statutes considered: Indian Act R.S.C. 1952, c. 149, S. 20, 82, 31(1), 50, 

34, 28 

R. v. Gingrich (1958) 29 WWR 471 

The rights of an Indian on a reserve are those of a resident of Alberta, 

except where curtailed by treaty or Act of Parliament, or regulations 

made thereunder. Indian Act, RSC, 1952, ch. 149, sec. 87, considered. 

One of such rights is that of religious freedom with the qualifications 

or restrictions attendant on the exercise thereof. Statutes of Province 

of Canada, 14-15 Viet., ch. 175, referred to. 

The right to preach and teach the gospel, as well as to hear it preached 

and taught, is recognized in a free society. This includes the right 
of one who preaches or teaches to accept an invitation for this purpose 
from a person, who desires to hear and learn, to visit the latter in 
his residence, and to enter upon the land occupied by the latter in order 

to do so. 

Appellant, a missionary invited by a reserve Indian to come into her 
heme on said reserve for the purpose of holding a religious service, 
appealed his conviction under sec. 30 of the Indian Act, supra, for 

trespassing on said reserve. The council of the band had set up a 

permit system for entry on the reserve and had refused appellant a 

permit. 

Held, quashing the conviction, sec. 80 of said Act gives the council 

power to remove and punish persons found trespassing on the reserve; 

it does not give the power to the council to decide what constitutes 

trespassing, and the council, by establishing a system of permits, 

cannot create the offence of trespass by those who enter the reserve 
without permit. Trespass consists in entering upon land without lawful 

justification; appelant's entry in response to an invitation so to do was, 
in this case, justified. 
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Cases referred to: Sanderson v. Heap (1909) 11 W.L.R. 238; Prince v. Tracey 
(1913) 25 W.L.R. 412 

Statutes considered: Indian Act, R.S.C., 1952 c. 149, s. 30, 80, 87-89; 
14-15 Viet. (Can.) c. 175 

Hunter v. Gilkison, 7 O.R. 735 

Held, that the defendant, who was a Visiting Superintendent and 
Caimissioner of Indian affairs for the Brant and Haldimand Reserve, 
had jurisdiction under the statutes relating to Indian affairs to act 
as a justice of the peace in the matter of a charge against the plaintiff 
for unlawfully trespassing upon and removing cordwood from the Indian 
Reserve in the County of Brant. 

Held, also, that the discharge of the plaintiff frem custody on habeas 
corpus was not a quashing of his conviction on the above charge; and 
that the conviction remaining in force, and the defendant having had 
jurisdiction, the action, which was trespass for assault and imprisonment 
maliciously and without reasonable and probable cause, could not be 
maintained, but the action should have been so; but that even if the form 
of action was right, there was no evidence of want of reasonable and 
probable cause. 

Statutes considered: Indian Act - Consolidated Statutes of Upper Can. c. 81 
repealed by Act. 39 Vic. ch. 18, amended by 42 Viet, c 34, 
repealed by 43 Vic. c. 28 as amended by 44 Vic. c. 17 and 
45 Vic. c. 30, R.S.0. c. 27, c. 73 

R. v. Johnson (1850) 1 0uR. 409 

Appeal of charge of illegal occupation of lands contrary to the 
provisions of 2 Viet., c. 15 and 12 Viet., c. 9. 

Held, the judgment must be upheld. 

The land in question was a tract appropriated to the residence of the 
Six Nations Indians. It was in occupation of those tribes, no cession 
of it to her Majesty had ever been made, and it fell within the operation 
and protection of the acts in question. Evidence illustrated that the 
appellant was not a member of any of the tribes of Indians occupying 
the said land nor did he have any title to occupy the land. 

Lafleur v. Cherrier (1882) 5 L.N. 411 

Une personne autre qu'un sauvage, qui travaille, même temporairement, sur 
la réserve de Caughnawaga, après avoir reçu un avis des officiers du 
Département des Sauvages, à Ottawa, lui défendant de résider sur, et 
d'avoir à quitter la dite réserve, peut être légalement arrêté et traduit 
devant un magistrat, sur le mandat de l'agent du Surintendant Général des 
Affaires des Sauvages, conformément à la 43me Vict. c. 28 s. 22-23-24. 

Statutes considered: 43 Vict. (Canada 1880) c. 28 

Little v. Keating, 6 Up. Can. Rep. Q.B. (O.S.) 265 

Commissioners appointed under 2 Vic. ch. 15, to receive informations and 
inquire into complaints that may be made to them against any person for 
illegally possessing himself of the lands mentioned in the statute, must 
shew upon the face of a conviction by them under that act that the lands 
of which illegal possession had been taken had been actually occupied and 
claimed by some tribe or tribes of Indians, and for the cession of which 

no agreement had been made with the Government. A conviction alleging 
that the party convicted had unlawfully possessed himself of Crown Lands 
is bad, as they have no general jurisdiction over such lands. 
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Statutes considered: 2 Viet. c. 15 

McLean v. Mclsaac (1885) 18 N.S.R. 304 

Plaintiff having continued to trespass upon a portion of the Indian 

Reserve Lands at Whycocanagh, Inverness, by cutting hay, etc., after 

notice to cease doing so, one of the defendants, as Indian Agent and 

Justice of the Peace, issued a warrant under which plaintiff was 
arrested by the sheriff, assisted by another defendant, who was called 
upon by the sheriff for that purpose, and, after trial and conviction, 

was conmitted to jail in default of the fine imposed under chapter 28 
of the Dominion Acts of 188Q sec. 27. Plaintiff thereupon brought 

an action claiming damages for the arrest, and the jury having found a 

verdict in his favor against the Judges charge, the verdict was set aside 
with costs. 

Statutes considered: Indian Acts 1880 ch. 28, sec. 7, 20, 27 

Indian Act 1876, sec. 16 

Dominion Acts 1881, ch. 17, sec. 30 

Dominion Acts 1882, ch. 20, sec. 3 

Merriman v. Pacific Great Eastern Railway (1922) 1 WWR 935 

The plaintiff's cow which was pastured on the Indian Reserve held 
to have been a trespasser, and "at large" within the meaning of 

sec. 210(4) British Columbia Railway Act R.S.B.C., 1911, ch. 194. 

Statutes considered: Dominion Railway Act, R.S.C. 1906, c. 37; 1919 c. 68, 

s. 386; B.C. Railway Act, R.S.B.C. 1911 c. 194 

s. 210(4) 

Moses et al v. The Queen (1977) 4 WWR 474 

The plaintiffs were the chief and councillors of the Lower Nicola 

Indian Band, which occupied two reserves. The provincial Department 
of Highways attempted to enter the reserves to widen a road, and the 

band claimed the entry was a trespass. The plaintiffs claimed that 

Indian lands were subject only to federal legislation. The province 
claimed that according to Privy Council 0. 208, passed by the 

Dominion in 1930, and order in council 1036, passed by the province 
in 1938, the province had the right to resume up to 1/20 of each 

reserve for road building purposes. 

Held, the right of the province to resume land was valid and was a 

sufficient defence to an action for trespass. Privy Council 0. 208 

and order in council 1036 were the result of negotiation and agreements 

between both provincial and federal governments and were made pursuant 

to the authorities established by the British Columbia Indian Lands 

Settlement Act and The Indian Affairs Settlement Act. Consequently, 

the exercise of the right to resume did not constitute a taking or 

alienation of land as provided for in ss. 48 and 50 of the Indian Act, 

R.S.C. 1927, c. 98, now ss. 35(1) and 37 of the present Act. 
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Statutes considered: An act to grant public lands on the Mainland to the 

Dominion in aid of the Canadian Pacific Railway, 1880 

(B.C.) c. 11 (amended 1883, 1884) 

The Public Lands in British Columbia Act, c. 56 

Highway Act, R.S.B.C. 1911, c. 99; amended 1913, c. 29 

Railway Belt and Peace River Block Act, 1930 (Can.) c. 37 

Railway Lands Act, 1880 

Indian Act, R.S.C. 1970, c. 1-6 

Indian Affairs Settlement Act, 1919 (B.C.), c.32 

British Columbia Indian Lands Settlement Act (1920) 

(Can.) c. 51 

Indian Act R.S.C. 1927, c. 98 

Myran, Meeches et al v. The Queen (1976) 2 SCR 137 

The appellants, Treaty Indians, were each convicted on the charge of 

hunting without due regard for the safety of others in the vicinity, 

contrary to the provisions of s. 10(1) of The Wildlife Act, R.S.M. 

1970, c. W140, and the convictions were affirmed on appeal by trial de 
novo in the County Court and by the Court of Appeal for Manitoba. With 

leave, the appellants appealed to this Court. 

It was common ground that the accused were hunting for food and there 

was no doubt that they were doing so without due regard for the safety 
of others in the vicinity. They were deer hunting shortly before midnight 

in an alfalfa field belonging to a farmer who was awakened by the sound 

of rifle shots and by a light flashing through the window of his bedroom. 

The range of the weapon was close to two miles; within range were farm 

houses, highways, railways, pastureland, a town and a breeding station. 

The convictions were, therefore, properly entered unless it could be said 
that the accused were immune from prosecution by the terms of para. 13 

of the Memorandum of Agreement dated December 14, 1929, set out in the 

Schedule of The Manitoba Natural Resources Act, R.S.M. 1970, c. N30. 

Held: Hie appeals should be dismissed. 

There is no irreconcilable conflict or inconsistency in principle between 

the right to hunt for food assured under para. 13 of the Memorandum of 

Agreement approved under The Manitoba Natural Resources Act and the 

requirement of s. 10(1) of The Wildlife Act that such right be exercised 

in a manner so as not to endanger the lives of others. The first is 

concerned with conservation of game to secure a continuing supply of food 

for the Indians of the Province and protect the right of Indians to hunt 

for food at all seasons of the year; the second is concerned with risk 

of death or serious injury omnipresent when hunters fail to have due 

regard for the presence of others in the vicinity. Thus, s. 10(1) does 



Myran, Meeches et al v. Tine Queen (cont'd) 

103 

not restrict the type of game, nor the time or method of hunting, 
but simply inposes on every person a duty of hunting with due regard 

for the safety of others. 

On the question concerning the phrase "right of access" in para. 13, 

although the point did not fall squarely for decision in this appeal, 

there was considerable support for the view that in Manitoba at the 

present time hunters enter private property with no greater rights than 
other trespassers; that they have no right of access except with the 

owner's permission; and, lacking permission, are subject to civil action 
for trespass and prosecution under s. 2 of The Petty Tresp>asses Act, 

R.S.M. 1970, c. P50. 

Statutes considered: The Manitoba Natural Resources Act, R.S.M. 1970, c. N30; 

The Wildlife Act, R.S.M. 1970, c. W140; The Game and 

Fisheries Act, R.S.M. 1954, c. 94; The Petty Trespass 

Act, R.S.M 1970, c. P50 

R. v. New England Co. and Sweet (1922) 63 D.L.R. 537 

By sec. 1, 1849 (Can.), ch. 9, sec. 1 and 1853 (Can.), ch. 159, sec. 6, 

the Ccrnnissioner of Crown Lands was empowered to issue under his hand 
and seal, a license of occupation to any person wishing to purchase and 

become a settler on any public land, such settler upon the fulfilment of 
the terms and conditions of the license to be entitled to a deed in fee of 

the land. By sec. 15 of the last mentioned Act the Governor in Council 

was authorized to extend the provisions of this Act to the Indian lands 

under the management of the Chief Superintendent of Indian Affairs and 
when such lands were so declared to be under the operation of the Act 

the Chief Superintendent was entitled to exercise the same powers as 

the Ccrnnissioner of Crown Lands had in respect of the Crown Lands. The 

Governor General, on April 7, 1859, purported to grant a license of 

occupation in respect of certain Crown lands to N. "for and on behalf 

of" the defendant company, under his hand and seal at arms. 

Held, that inasmuch as the license in question was granted by the 

Governor General under his hand and seal at arms instead of by the 

Commissioner of Crown lands, such license did not comply with the 

provisions of the statutes in that behalf and was therefore invalid 
and conveyed no legal right or interest in the lands to the defendant 

company. 

Cases referred to: Jackson v. Wilkes (1835) 4U.C.R. (O.S.) 142; Sheldon 

v. Ramsay (1852) 9 U.C.Q.B. 105 

Statutes considered: 12 Viet. c. 9 (1849); 16 Viet. c. 159 (1853) 
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Pap-wee-in et al v. Beaudry (1933) 1 WWR 138 

No portion of an Indian reserve can be alienated, leased, surrendered 
or released to any person or corporation outside the band, except with 
the consent of the band and Superintendent General. As the procedure 
for obtaining consent of the band was not followed and consent not 
obtained an injunction was granted restraining defendants frcm occupying 
or using a building built by them on the reserve. 

Cases referred to: R. v. McMaster (1926) Ex. C.R. 68 

Statutes considered - Indian Act R.S.C. 1927 c. 98, sec. 51 

Pas Merchants Ltd, v. R. (1945) 50 D.L.R. (3d) 154 

A corporation whose shareholders and officers are residents and businessmen 
of a town has no status to prevent the Government of Canada from 
constructing a shopping centre on an Indian reserve. Such a corporation 
cannot ccnplain of the breach of a treaty between the Government of 
Canada and certain Indian tribes, not being a party thereto. Nor has 
it any status under the Indian Act, R.S.C. 1970, c. 1-6. Moreover, 
the corporation itself (as distinct from its shareholders) would suffer 
no damage by the construction of the shopping centre. A different 
plaintiff or class of plaintiffs in another action might, however, 
raise the question whether such a shopping centre would be exempt frcm 
provincial taxing statutes and other regulatory laws. 

Statutes considered: Indian Act, R.S.C. 1970, c. 1-6 

Point v. Dibblee Construction Co, (1934) 2 D.L.R. 785 

Neither the provisions of s. 50 of the Indian Act, R.S.C. 1927, c. 98, 
that no portion of a reserve shall be sold, alienated or leased until 
it has been released or surrendered to the Crown, nor of s. 51 as to 
method of surrender or release, nor any other provisions, prevent the 
Crown frcm granting to a company a licence, not exclusive, to use, 
occupy and enjoy reserve lands for the purpose of constructing a highway. 
The legal title of such lands is in the Crown. The Indians' tenure is 
personal and usufructuary and not sufficient to found an action for 
trespass or ejectment. 

Factors which the Court may consider in awarding damages in lieu of an 
injunction are delay in claiming the injunction and the fact that the 
injury carpiained of results in actual benefit to the plaintiff. 

Cases referred to: A.-G. Que. v. A.-G. Can. (1921) 56 D.L.R. 373; R. v. 
St. Catherines Milling and Lumber Co. (1889) 14 App. 
Cas. 46; R. v. Easterbrook (1929) Ex. C.R. 28; (1931) 
SCR 210; R. v. McMaster (1926) Ex. C.R. 68 

Statutes considered: Indian Act, R.S.C. 1927, c. 98; Railway Act 1932 (Can.) 
c. 60; Interpretation Act, R.S.C. 1927, c. 1; Exchequer 
Crt. Act, R.S.C. 1927, c. 34 
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R. v. Sellars (1977) 3 WWR 639 

The accused, one S., was charged with having a rifle in his possession 
for a purpose dangerous to the public peace. S., a member of an Indian 
band, was on his way heme when he saw a trailer wrongly parked for the 
night on reservation lands. He told the occupants to move and, when 
they closed the trailer door, took an unloaded rifle frem his truck to 
scare them away. 

On the question of whether the possession of the rifle was for a dangerous 
purpose, held, it was not. The accused properly had the rifle in his 
possession as he was returning from hunting and, as a member of the band, 
had an interest in the land and was entitled to use necessary force to 
remove trespassers. 

Cases referred to: R. v. Gingrich (1958) 29 WWR 471 

Statutes referred to: Criminal Code, R.S.C. 1970, C.C. 34, ss. 41, 83; 
Indian Act, R.S.C. 1970, c. 1-6, ss. 18(1)(2), 20, 
30, 81(p) 

R. v. Strong (1850) 1 C.R. 392 

IMer the statute of 2nd Victoria, chapter 15, section 1, parol testi- 
mony by one witness deposing, to the best of his belief only, to the 
appropriation of the lands in question to the residence of Indian tribes, 
and to the non-cession of such lands to her Majesty, is sufficient 
prima facie evidence of those facts. 

In regard to lands in the occupation of the Indians, it is unnecessary, 
in the proceedings of the ccrtmissioners, under the statutes 2 Victoria, 
ch. 15, and 12 Victoria, ch. 9, or by express evidence to negative the 
exceptions specified in the latter of those statutes. 

The finding of the comnissioners under those statutes, is not bad for 
not adjudging that possession should be relinquished by the trespasser. 

Statutes considered: 2nd Vic., c. 15, s. 1 and 12 Vic., c. 9, s. 1 

R. v. Tronson (1932) 1 WWR 537 

An adjourned sittings is not to be considered in determining whether a 
conviction was made "more than fourteen days before a sittings of the 
court to which an appeal is taken," within the meaning of sec. 750(a) 
of the Criminal Code. "Sittings of the court" refers to the opening 
day of a sittings. 

If a notice of appeal under said sec. 750 is to a wrong sittings of the 
Court the appeal must be dismissed. 

A conviction for a violation of sec. 115 of the Indian Act, R.S.C., 1927, 
ch. 98, affirmed. 
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Hie Crown Costs Act, R.S.B.C., 1924, ch. 62, does not apply to a 
prosecution under a Dominion Act. On dismissing an appeal from a 

conviction under such an Act, costs were, therefore, given to the 

Crown. 

Cases referred to: R. v. Howson (1894) 1 Terr. L.R. 492 

Statutes considered: Indian Act, R.S.C. 1927, c. 98, s. 115; Criminal Code, 
R.S.C., 1927, c. 36, s. 750; Land Act, 1908, c. 30; 
R.S.B.C. 1924, c. 131; Crown Costs Act, R.S.B.C., 1924, 

c. 62 

R. v. Weremy (1943) 1 D.L.R. 9 

The indication on a government plan of the acreage of a fractional quarter 

section is not a warranty by the Crown to the purchaser or his successors 
in title. There cannot be estoppel against the Crown, and it is the 

purchaser's or successors' risk to be satisfied as to the area and exact 

limits of the ground. 

By s. 62 of the Dominion Lands Surveys Act, R.S.C. 1927, c. 117, in 

ascertaining the boundaries of adjoining acreages it is the monuments 
which govern. 

Section 39 of the Indian Act, R.S.C. 1927, c. 98, authorizing proceedings 

by the Attorney-General on instructions of the Superintendent General 

of Indian Affairs for recovery of possession of Indian Reserves is 

intra vires the Parliament of Canada. This section is applicable to 

proceedings taken to recover possession of a small portion of a reserve 

wrongfully occupied by an adjoining land owner. 

Cases referred to: R. v. McMaster (1926) Ex. C.R. 68 

Statutes considered: Dominion Lands Survey Act, R.S.C. 1927, c. 117; Indian 

Act R.S.C. 1927, c. 98; Manitoba Natural Resources Act 
(1930) (Can.), c. 39 

R. v. Williams (1958) 120 C.C.C. 34 

By s. 87 of the Indian Act, R.S.C. 1952, c. 149, provincial laws of 

general application, in this case the Highway Traffic Act, R.S.O. 1950 

c. 167, and the Police Act, R.S.O. 1950, c. 279, are applicable to 

Indians and Indian Reservations unless inconsistent with that Act or any 

other federal Act or with the terms of any treaty. In the instant case 

two municipal policemen discovered an Indian, the accused herein, 

speeding on a provincial highway and followed him into the Reservation 

to which he belonged and demanded production of his driver's licence. The 

accused ran away and was charged with obstructing police contrary to 
s. 110(a) of the Cr. Code. Held, that the police officers were acting 

in the course of their duties under the statutes above mentioned and, 
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there being no inconsistency with any rights conferred on Indians by 
any federal Act or treaty, were therefore, not trespassers on the 

Reservation. Accordingly the accused, in the event of proof of 

wilful obstruction, can properly be convicted under s. 110(a) of the 
Code. A clause in an 1827 treaty made with accused's tribe which 

reserved the Reservation for "their own exclusive use and enjoyment" 

certainly does not give sanctuary to Indians from the operation of 
the general law of the Province. 

Cases referred to: R. v. Shade (1952) 102 C.C.C. 316; Canpbell v. 

Sandy (1956) 4 D.L.R. (2d) 754 

Statutes considered: Indian Act, R.S.C. 1952, c. 149, s. 30, 87; Highway 

Traffic Act, R.S.O. 1950, c. 167; Police Act, R.S.O. 

1950, c. 279 
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A.G. for Canada v. Giroux, 24 Oae. K.B. 433, (1916) 53 S.C.R. 172 

Crown lands - Lands vesting in Crown - Constitutional law - "B.N.A. Act, 1867" 
ss. 91(24), 109-117 - Title to "Indian lands" - Surrender - Sale by 
Camtissioner - Property of Canada and provinces - Construction of 
statute - "Indian Act," 39 V. c.18 - R.S.C. 1886, c. 43, s. 42 - 
Wbrds and phrases - "Reserves" - "Person" - "Located Indian" - 
Evidence - Public document - Legal maxim. 

Per curiam.—The “Indian Act," -JO Viet., chap. IS, does not prohibit 
the sale by the Crown to an '‘Indian” of public hunts which have, 
on surrender to the Crown, ceased to he part of an Indian “ reserve, ” 
nor prevent an individual of'Indian blood, who is a member of a 
band or tribe of Indians, from acquiring title in such lands. The 
use of the word “person” in the provisions of the “Indian Aft” 
(HO Viet., chap. Id, s. 31; R.ri.C., ISSd, chap, lit, see. 4”), relating 
to sales of Indian lands, has not the effect of excluding Indians 
from the class entitled to become purchasers of such lands on 
account of the definition of that word in the interpretation 
clans:s of the statutes in question. 

Per Idington .1.—Crown lands of the Province of Canada, situate in 
Lower Canada, which had not (as provided by the statute 14 
and 15 Viet., chap. 106), been surveyed and set apart, as intended 
to be vested in the Commissioner of Indian Lands for Lower 
Canada, and appropriated to the use of Indians prior to the 
1st July, 1S67, do not fall within the definition of “Lands reserved 
for the Indians” in the 24th item enumerated in section til of the 
“British North America Ant, l$f>7” and, consequently, did not 
pass under the control of the Government of the Dominion of 
Canada at the time of Confederation. In regard, therefore, to 
vested m cm Crown in the right of the Province of Quebec, and, 
in the absence of evidence to the contrary, the Attorney-General 
for Canada cannot now enforce any claim of title to such lauds 
in the right of the Dominion. 

Per Duff and Anglin J.f.—The order-in-eouneil of ISfiO, authorizing 
the acceptance of a surrender, and the surrender pursuant thereto 
bv the Imlians of ihe “reserve” within which the lands in question 
are situate are public documents the recitals in which are prinuX 
facie evidence of the facts stated therein (Sturla v. Frccc.ia (5 
App. Cas. 023), at pp. 043-4. referred to). Evidence is thereby 
afTorderl that the band of Indians occupied the tract of land in 
question as a “reserve” and the principle “omnia preraumunlur 
rite esse acta” is sufficient to justify, prima jnrie, the conclusion 
that the order-in-eouneil of 1S53, respecting the constitution of 
the reserve, was carried out and that the occupation thereof by 
the Indians was legal. Consequently, the rights acquired by 
the Indians constituted ownership, ihe surrender by them to the 
Crown was validly made and the lands passed under the control 
of the Government of Canada, at the time of Confederation, in 
virtue of the provisions as to “Lunds reserved for the Indians” 
in section 1)1 of the “British North America Act, 1SG7.” 

Statutes referred to in Supreme Court: Indian Act 39 Viet., c. 18, 
R.S.C. 1886, c.43. 
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Sanderson v. Heap (1909), 11 W.L.R. 238 

Indian - Sale of Land by - Prohibition of Indian Act, secs. 99-102 - Deed 

Executed before Issue of Crown Patent - Subsequent Deed after Patent - 

Rights and Obligations of Indians - Estoppel - Application of 

Estoppel Act to Indians - Real Property Act - Caveat - Certificate 
of Title - Vendor's Lien - Enforcement. 

An Indian to whom land is allotted as his individual property has the same 
right to dispose of it as any other British subject. Validly enacted provincial 

legislation of general application applies to Indians. 

Cases referred to: R. ex. rel. Gibb v. White, 5 P.R. 315 

R. v. Hill, 15 O.L.R. 406. 

Statutes considered: Indian Act R.S.C. 1906, c. 81, secs. 99-102; 

Estoppel Act. 



Tito and others v. Waddell and others (No. 2) 
Tito and others v. Attorney General (1977) , 3 ALL E.R. 129 

'I rust and trustee - Nature of trust justiciable in court - Governmental obligation - Enforce- 
ment of obligation - Criteria on which distinction drawn between trust and governmental 
obligation - Crown colony - Lease by colonial official to mining commissioners - Royalties to be 
held 'in trust’for islanders - Absence of intention to create a true trust or fiduciary obligation - 
Whether 'trust' justiciable in courts. 

Contract - Stranger to contract - Benefit and burden - Connection between defendant and 
contract - Mining lease conferring benefit on government appointees - Lease containing an 
obligation to replant - Change in appointees - New appointees talcing benefits of lease - 
Whether obligation to replant enforceable against new appointees. 

Specific performance - Parties - Interested parties not all before court - Form of order - 
Attempt to cure defect-Form of order leaving views of absent parlies to be ascertained - 
Whether damages a more appropriate remedy. 

Contract - Damages for breach - Injury to land - Compensation for work which might not be 
performed - Alternative basis of assessment of damages - Mining lease containing replanting 
obligation - Failure to carry out obligation - Damages based on cost of carrying out replanting 
work if plaintiff established work would be done - Alternative damages based on diminution 
in market value. 

Boundary -Seashore - Beach - Area of beach - Area from low-water mark to high-water 
mark and area to landward of high-water mark in apparent continuity with beach at high- 
water mark - Extraction of sand - Agreement permitting extraction of sand from 'beach". 

Ocean Island was located just south of the equator in the Western Pacific. It had a 
surface area of 1,500 acres and consisted of a coral limestone base overlaid with phos- 
phate. The coral appeared mainly in the form of‘pinnacles’ of tip to 80 feet high dotted 
about the landscape. There was little topsoil; most of the vegetation grew originally 
directly out of the alluvial phosphate. The rainfall was so small as to make even 
coconuts a marginal crop. 

In 1900 the island was inhabited by some 500 Bnnabans. Phosphate was discovered 
that year and operations for its recovery were commenced by the PI Co Ltd. The PI 
Co Lui applied for a licence from the Crown and a licence granted in 1902 (replacing 
earlier licences) conferred on a subsidiary company of the PI Co Ltd an exclusive right 
to occupy the island and to work phosphate. Meanwhile the island had been declared 
a British protectorate and became part of the Gilbert and Ellice Islands; subsequently. 



those islands were given colonial status. At all material times, English law applied to 
Ocean Island subject to local statute law. 

The company made a number of freehold purchases of land on the island, but the 
King's Regulations 1908 severely restricted such transactions and, in order to protect 
the inhabitants from exploitation, required the approval of the resident commissioner 
for any sale or lease of native lands. The impact of the legislation was chicflv avoided 
by the company by transactions relating specifically to the phosphate and trees under 
‘P and T‘ deeds. At this time when land was worked out, it presented a picture of 
coral pinnacles adjacent to pits in which small quantities of phosphate were left. In 
some of the pits young coconuts had been planted, with some prospect of their growth. 
A proposal to level the pinnacles was considered, as was the problem of access to 
the newly-planted coconuts, without it being suggested that access was impossible 
without the construction of roadways. It was, however, becoming clear that the 
progress of the mining raised doubts as to the survival of the Banabans on the island. 
Various discussions were held between the company, the resident commissioner, 
the High Commissioner and the Colonial Office. By early 1913, the company and 
the Colonial Office had agreed that the company's future mining activities should 
be restricted in specific ways; effect was given to that in negotiations between the 
company and the Banaban landowners. Following the negotiations, the company 
signed an agreement with 25S Banaban landowners in the presence of the resident 
commissioner. The agreement provided that the land to be acquired by the com- 
pany in the future was to be restricted to certain areas; a Banaban Fund was to be 
set up from the proceeds of a royalty payable on each ton of phosphate by the 
company to the government; the fund was to be administered in the first instance 
for the benefit of the Banaban community; an annuity scheme was also set up for 
all landowners thereafter leasing land to the company; no indication was given 
as to how long those arrangements were to be continued; and the company was 
recpiired to replant worked-out lands whenever possible with coconuts and other 
food-bearing trees. This became known as 'the 1913 agreement’. The Colonial Office 
drafted deeds for the use of the company in acquiring land under the agreement. 
These were known as ‘the A and C deeds'. The A deeds were used where the company 
already had a licence (i e a P and T deed) and was exchanging that for a deed under 
the 1913 agreement. The C deeds were used where the company was acquiring rights 
de novo. The parties to the A and C deeds were the company, the respective land- 
owner and the resident commissioner. Both the A and the C deeds stated that the 
company would replant the land as nearly as possible to the extent to which it was 
planted at the date of commencement of operations, with trees and shrubs as pre- 
scribed by the resident commissioner for the lime being in the island. (In fact, no 
such prescription was ever made.) 

In 1920 the company's undertakings, rights, assets and liabilities were purchased by 
the British Phosphate Commissioners, an unincorporated body consisting of three 
individuals appointed respectively by the governments of the United Kingdom, 
Australia and New Zealand. The commissioners changed subsequently without 
any assignment of rights etc. (The company eventually went into liquidation.) In the 
year of the first appointments, the resident commissioner, acting on instructions from 
the Colonial Office, informed the Banabans that the commissioners would work the 
phosphate in future and that there would be no change in their own relations with the 
local administration. The company's local manager also informed his labourers that 
no changes detrimental to their interests would be made. Nothing was said to the 
landowners of the change from an incorporated company to unincorporated indivi- 
duals. Over the years, further discussions were held with a view to the commissioners' 
acquiring more land for mining; but terms could not be agreed with the Banabans. 
The resident commissioner of the day, who had in effect been negotiating with the 
Banabans on behalf of the commissioners, wrote a threatening letter to the Banabans 
advising them to accept the terms offered. Meanwhile the 1928 Mining Ordinance was 
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drafted and enacted. Tin's provided machinery whereby, in effect, the resident com- 
missioner could take possession of land needed for mining in respect of which the com- 
missioners anti the Banahan landowners had been unable to agree terms (provided 
that the resident commissioner regarded the terms offered as reasonable) and could 
lease it to the commissioners. Under the lease, co upensation for the land would be 
assessed on a market value basis by arbitration, but the rate of royalty payable for the 
phosphate would be fixed by the resident commissioner. Moneys paid by way of 
compensation or royalties were to be paid to the resident commissioner and were to be 
held by him in trust for the former owners. Similarly, moneys to be paid under agree- 
ments reached between the landowners and the commissioners were to be paid to the 
resident commissioner and held by him in trust for those entitled. In J9.tt the resident 
commissioner (who had earlier written the threatening letter) finally fixed the rate of 
royalties to be paid under the 1923 Ordinance, stating in his proclamation that part of 
the royalty would be held in trust for the Banahan community generally (the 1931 

transaction). The words of the lease reiterated the words of trust. The 1928 Ordinance 
was modified by a 1937 Ordinance which, inter alia, omitted the reference to holding 
the inoncys in trust and required the resident commissioner to pay the moneys 
received as royalties for the benefit of the natives of the island and to pay the moneys 
received as compensation to the former owners of the land. 

In 1942 Ocean Island was occupied by the Japanese. The resident commissioner left, 
and thereafter there was no resident commissioner established on the island. During 
the occupation all land records, all the Banabans' houses and many trees were des- 
troyed. After the war the island was uninhabitable and the Banabans were resettled 
on Rabi late in 1945; this island, some 1,600 miles from Ocean Island, was part of the 
Fiji Colony and had providentially been bought as a second home for the Banabans in 
1942. A Rabi Island Council was formed with some legislative powers and after a 
ballot the Banabans decided to make Rabi their permanent home. 

In 1947 an agreement was made between the commissioners and the Banaban 
landow ners of Ocean Island. It provided for the commissioners to acquire further 
parcels of land on Ocean Island and for payments to be made to the landowners. No 
provision was made to review the scale of the payments and the agreement was 
generally disadvantageous to the Banabans. Although the agreement was signed in 
the presence of the administrative officer responsible for Rabi, all negotiations had 
been conducted by the manager of the commissioners. In 194S the commissioners 
negotiated an agreement (‘the sand agreement’) with the Rabi Island Council whereby 
they were permitted to remove sand from the beach at Ocean Island. In 1957 the 
commissioners agreed to raise the royalty payable under the 1947 agreement and 
subsequently they improved the financial lot of the Banabans by various ex gratia 
payments. In 1971 the office of resident commissioner was abolished and replaced by 
that of Governor. The function of prescribing the trees and shrubs under the 
replanting obligations in the A and C deeds accordingly devolved on the Governor. 

The Council of Leaders and some (but not all) of the Banaban landow ners owning 
individual plots of land scattered about Ocean Island brought proceedings against 
the commissioners and the Attorney-General on behalf of the Crown. In the first 
action (Ocean Island No 2) they claimed that the Crown was in a fiduciary relationship 
to the Banabans and that in respect of the 1931 transaction and the 1947 transaction the 
Crown had acted in breach of that relationship through a conflict of duty and interest. 
In the second action (Ocean Island No 1') it was claimed that the commissioners had 
wrongfully removed sand from a particular plot. It was also claimed that they had 
failed to comply with the obligations affecting some 230 acres to replant worked-out 
lands and that they should be required to demolish the pinnacles, to import soil, to 
plant coconuts in baskets of soil six feet deep and ten feet in radius and to provide 
access to the replanted plots. That aspect of the claim would involve constructing 
some 80 miles of roadways in the 250 acres and the importation of soil from Australia 
over several years; it would take at least five years before planting could begin and a 



further 12 to 14 years before the trees began to fruit. The plaintiffs claimed specific 
performance and alternatively damages. In respect of certain plots where not all who 
might be interested were before the court, the claim for specific performance was 
expressed to be 'should all the owners of such land wish it'. 

Held - (i) The fiduciary claims in Ocean Island No 2 failed, since any obligation which 
the Crown had towards the Banabans was a governmental obligation (or 'trust in the 
higher sense’) and as such was not justiciable in the courts; it was not a 'true trust' in 
the conventional sense (see p 238 b, post); in particular— 

(a) the naming of the holder of an office rather than an individual as trustee sug- 
gested an intention to create a governmental obligation rather than a true trust 
(see p 221 c, post); 

(b) the problems inherent in relation to the law of perpetuities, the ascertainment of 
the beneficiaries and in the assessment of their interests made it difficult to infer that 
a true trust had been created in respect of the Banaban Blind (see p 226 b and c, post); 

( 1 the circumstances surrounding the 1913 arrangements, particularly the fact that 
t'i. Crown was not a party to the agreement between the Banabans and the company 

I that there were no statements made on behalf of the government before, during, 
<> after the 1913 agreement to show an unequivocal intention to hold the fund on a 
ti t.e trust, substantially supported the existence of a governmental obligation rather 
than a true trust (see p 226 c to g, post); 

( ') the trust referred to in the 1928 Ordinance imposed a statutory duty on the 
r i.lent commissioner to use the moneys received in a particular way, but in the 

cnee of any intention (or implication) to create a fiduciary obligation, the Ordinance 
did not create a true trust or any other fiduciary obligation (see p 230 j to p 231 a, post); 
Re Buhner, Greaves v Inland Revenue Cours [1937] 1 All ER 323 distinguished; 

(c) there were no express words in the 1937 Ordinance creating a true trust; the 
language of the Ordinance was more consonant with that of a governmental obliga- 
tion than a true trust; and the words of trust in the 1931 transactions (which them- 
selves created no true trust) could not convert the obligation under the Ordinance 
into a true trust (see p 235/to li, post); k'inloch v Secretary for Stale for India in Council 
(1882) 7 App Cas 619 applied. 

(ii) In the absence of a true trust there was no other fiduciary obligation of the 
Crown in relation to the Banaban community which would have given rise to a 
conflict of duty and interest in Ocean Island No 2 because— 

(a) nothing in the 1913 arrangements could be said to constitute the Crown an agent 
of the Banaban community so as to give rise to a fiduciary relationship (see p 227 It, 
post); 

(b) a governmental obligation did not give rise to the application of the rules of 
equity relating to self-dealing and fair-dealing; to hold otherwise would be to render a 
non-justiciable obligation justiciable (see p 228/, post); 

(c) the imposition of a statutory duty by the 1928 Ordinance to fix the rate of royalty 
and to perform other functions was too wide and indefinite to impose fiduciary 
obligations; and coupling the performance of a non-fiduciary obligation with self- 
dealing did not subject the self-dealer to any fiduciary duty (see p 232 d and g, post); 
Re Readings Petition of Right [1948] 2 All ER 68 distinguished. 

Per Megarry V-C. (r) Breaches of the self-dealing and fair-dealing rules are not 
subject to the six year period of limitation laid down by the Limitation Act 1939, 
s 19(2) (sec p 248 d and e, post). 

(2) Where a claim to an account is ancillary to a claim for equitable compensation, 
the Limitation Act 1939 and the doctrine of laches apply to the ancillary claim as they 
apply to the substantive claim, notwithstanding s 2 of the 1939 Act (sec p 249 j to 
p 250 a, post). 

(3) In determining whether proceedings may properly be brought against the 
Crown tinder the Crown Proceedings Act 1947, it is sufficient (in an appropriate case) 



if the plaintiff can show that the requirements of s 4o(2)(l>) have been met; he does not 
need also to show that, the claim being formerly enforceable by petition of right 
under s i, the money was properly payable out of the United Kingdom Treasury 
(sec p 251 h, post). 

(4) Declarations should not be made against the Crown in the Iinglish courts under 
what was formerly the Exchequer equity jurisdiction unless the obligation is an 
obligation of the United Kingdom government (see p 256/, post). 

(iii) The statutory provisions which required royalties to be paid or applied to or for 
the benefit of the Banabans did not ripply to moneys payable under various statutes 
and agreements to the government of the Gilbert and Ellice Islands Colony in lieu of 
taxation, even if they were described as royalties; the Banabans were accordingly not 
entitled to such moneys (see p 215/to p 216 <1, post). 

(iv) The sand claim in Ocean Island No 1 failed because— 
(a) the term ‘beach’ meant the area from low-water mark upwards to high-water 

mark and beyond to all that lay to the landward of high-water mark and was in 
apparent continuity with the beach at high-water mark (see p 263 a and b, post); 
Government of State of Penang v Deng Hong Con [1971) 3 All HR 1163 applied; Fisherrow 
Harbour Comrs v Musselburgh Real lislate Co Ltd (1903) 5 E 387 and Musselburgh Magis- 
trates v Musselburgh Real Estate Co Ltd (1904) 7 F 30S considered; 

(b) applying that test, it was clear that the land from which the commissioners had 
removed the sand was an area of beach in respect of which they were entitled to 
remove sand under the sand agreement (see p 265 c and d, post). 

Per Mcgarry V-C. Although the court has no jurisdiction to determine title to 
foreign land or the right to possession of it or to award damages for trespass to it, 
ownership of foreign land would be merely incidental to a claim for the conversion 
of sand removed from it and hence the court would have jurisdiction to hear such a 
claim (see p 266 g and p 207 b, post). 

(v) The replanting claim in Ocean Island No 1 succeeded in part on one of the two 
grounds put forward; for— 

(a) as the replanting obligations had not been entered into by the present commis- 
sioners with the present owners of the land, the present commissioners were, not liable 
on them unless liability could be established either by novation or by the doctrine of 
benefit and burden (see p 279 d and j to p 280 a, post). 

(b) although it would be unfair to allow the present commissioners to escape liability 
by reason of their unincorporated state and the failure of the governments to ensure 
that each generation of commissioners succeeded in law to the burdens as well as 
benefits of the company’s undertaking, it was impossible to find or infer the massive 
series of novations required to make the present commissioners liable; for there was 
a complete lack of the requisite animus contrahendi, especially in view of the absence 
of any explanation to the landowners in 1020 of the significance of the change from an 
incorporated company to unincorporated commissioners (see p 280 b d and e, post). 

(c) nevertheless the present commissioners were liable under the doctrine of benefit 
and burden; for contemporary documents and circumstances showed that the original 
commissioners took over the rights and liabilities of the company and on subsequent 
changes of individual commissioners it was clearly intended that each should enjoy 
the benefits and be responsible for the liabilities; furthermore, there was sufficient 
connection between the present commissioners and the A and C deeds creating the 
benefits and burdens to enable the principle that he. who lakes the benefit of a tran- 
saction must bear the burden of it to be applied (see p 293/ to j and p 296 a, post); 
dictum of Upjohn J in Halsall v Unwell [1957J 1 All HR at 377, Parkinson v Reid [1966] 
SCR 162 and E R Ives Investment Ltd v High [1967] 1 All HR 504 applied ; Kagot Pneumatic 
Tyre Co v Clipper-Pneumatic Tyre Co [1902] 1 C.h 146 not followed; 

(d) although the benefits taken by the present commissioners under the 1913 agree- 
ment were, at highest, minimal, the mining rights which they enjoyed under the A 
and C deeds were substantial; moreover, the commissioners and their predecessors 
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had treated the mining areas globally and not on a plot-by-plot basis and hence they 
could not escape the burdens by maintaining in respect of individual plots that they 
had nor derived any benefit therefrom (see p 294 j and p 295 f post); accordingly, the 
commissioners were liable on the replanting obligations of the A and C deeds (into 
which, in respect of parcels covered by A and C deeds, t lie replanting obligations of the 
X9>3 agreement hail merged) and were subject to the normal remedies, including 
damages, for breach of that obligation; if specific performance of the obligation could 
be decreed, they would be liable for damages under Lord Cairns’s Act (sec p 277 c and 
/and p 297 g, post); 

(e) the present owners of the land were competent to bring proceedings to enforce 
the replanting obligations which ran with the land both at law and in equity (sec 
p 297 It, post); 

(f) the replanting obligation would not be defeated by the failure of the resident 
commissioner or the Governor to prescribe trees and shrubs when the benefits under 
the A and C deeds had been enjoyed by the commissioners and the court could, if 
necesary, make an appropriate order (see p 303 a b and e to g, post), however, the 
function of prescribing trees and shrubs was purely governmental in nature and the 
court therefore had no jurisdiction to make a declaration relating to its performance 
(see p 305 a to d, post); 

(g) the word ‘replant’ was to be construed in its context and in the circumstances 
existing when the 1913 agreement and the A and C deeds were executed; so construed, 
it did not require the execution of extensive and disproportionately expensive works 
such as levelling pinnacles, constructing roadways and baskets of soil, importing soil, 
and so on; instead, it merely required planting in a few feet of loose phosphate in the 
land in its worked-out state; and this construction was supported by the words 
relating to possibility in the 1913 agreement and the A and C deeds (sec p 273 a to c 
and It, p 275 b to d and p 276 a and b, post). 

(vi) The court would not order specific performance of the replanting claim in 
Ocean Island No 1, because— 

(a) in relation to the plots in respect of which some co-owners were not parties to the 
action, the plaintiffs could only obtain specific performance if all other parties entitled 
to join in enforcing the obligations were before the court ; and this defect could not be 
cured by seeking a form of order leaving the views of the other parties to be ascer- 
tained after the action (see p 310 b f and g, post); Ilasbam v Zenab [i960] AC 3x6 
considered; 

(b) in relation to the other plots (which were scattered about the island), damages 
would be a more appropriate remedy than specific performance since the latter would 
result in a small number of isolated plots being replanted with trees in hollows 
beside the pinnacles; the coconuts were unlikely to fruit and the plots would be 
surrounded by other plots not so replanted, thus making access for the owner, at 
best, difficult; accordingly, as a matter of discretion, specific performance would be 
refused (see p 312 a and b, post). 

(vii) Any plaintiff in Ocean Island No 1 who had sufficiently established his title to land 
that was the subject of an A or C deed was entitled to damages if the land had ceased 
to be used by the commissioners; those damages would be based on the diminution 
in value of the land resulting from the breach of the replanting obligations; they would 
not be the cost of replanting the land in accordance with them unless the plaintiff 
showed that this cost represented the loss to him; no plaintif)' had established this; 
there was not enough evidence of the diminution in value of the land caused by the 
failure to replant to enable damages to be assessed; and accordingly, failing agree- 
ment, there must be further submissions to establish the extent of each plaintiff’s loss 
(see p 313 e and f p 319/, p 320 a to d and p 321 a and b, post). 

Cases referred to: Attorney General of Ontario v. Mercer (1883), 8 App. Cas. 767. 

rtote: Significant because it discusses the role of the Crown as Trustee. 
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Church v. Fenton (1879) 4 QAR 159; 28 UCCP 384; 5 SCR 239 

Sale of land for Taxes - Indian lands - Liability to taxation - Lists of lands 
attached to warrant. 

Upon the lands in question being surrendered to the Crown they became ordinary 

unpatented lands and upon being granted became liable to assessment. 

Statutes considered: Assesanent Act, 32 Vic. c. 36 Qrt., s. 155, 128. 

City of Vancouver v. Chow Chee (1942), 1 WWR 72 (B.C. Crt. of App.) 

Taxation - Indian Lands - Assesanent of Lands Rented from Indian. 

The provision in the Vancouver Incorporation Act exempting lands held by the 
Crown in trust for Indians does not exempt frcm taxation the interest of a 
person who rented land frcm an Indian, the occupier being subject to assesanent 

and taxation although the land itself would not be subject. 

Statutes considered: Vancouver Incorporation Act 1921, 2nd sess., c. 55. 

Carmissaires D'Ecoles du Canton de Maniwaki v. Brady (1928) 66 C.S. 41 

Droit scolaire - Imposition de taxes - Droit d'imposer les terres des sauvages - 

Réserve non comprise dans municipalité mais dans arrondissement scolaire. 

Le defendeur qui n'est pas un sauvage occupe les lots en question, parties de 

la réserve des sauvages de Maniwaki, en vertu d'ion bail àlui consenti par le 

surintendant des affaires des sauvages. Les terres en question n'appartiennent 

pas à la Couronne et ne sont pas détenues en fidëi-ccmmis pour elle mais sont 
la propriété des sauvages pour lesquels la Couronne les détient en fidëi- 

carmis. 

La taxe scolaire a été régulièrement imposée, vu que la reserve fait partie 

de l'arrondissement scolaire. 

Statues considered: SRC 1909, c. 81, s.4, 19, 33, 47, 89, 99, 58, 101. 

R. v. Guthrie, 41 U.C.Q.B. 148 

Tax sale of land vested in the Crown - Manorial - Admissibility of under 39 

Vic. ch. 29, 0. - Surrender to the Crown - Enrolment. 

Land vested in Her Majesty in trust for the Indians was exempt frcm taxation 

under 13 & 14 Viet. c. 67. The defendant claiming such land under a sale for 

taxes imposed in 1852 and 1853, was held not entitled. 

Enrolment of a surrender to the Crown is unnecessary in order to perfect the 

title of the Crown. 

Statutes considered: Assessment Act 13-14 Viet., c.67; 16 Viet., c. 182; 50 

Geo. Ill, c.7, s.2; 35 Viet., c.29, s.39. 

"An Act to amend the law of vendor and purchaser and to 

simplify titles and for other purposes", 39 Viet, c.29,s.39. 



Town of Kamsack v. Canadian Northern Town Properties Co. Ltd. (1924) SCR 80; 
(1923) 1 WWR 161  
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Municipal Corporation - Assessment and taxation - Crown land - Contract - 
Construction. 

Cei tain land had formed part of an Indian reservation and was surrendered in 
trust for disposal by the Crown. Under a contract with the Crown the respondent 

paid an initial advance and the Indians were to share equally with it in the 

proceeds of sale of the townsite lots after the respondent had recouped itself 
for the advance and subdivision expenses; title to be retained in the Crown 

and patent to issue from it direct to each purchaser from the respondent. 

It -was held that the respondent had no beneficial or propreitary interest in 

dje land which would render it liable to assessment under "The Town Act" and 

that the land was at the time of the assessment Crown land and as such exenpt 
fran assessment. 

Statutes considered: Saskatchewan Assessment Act; 
Ontario Assessment Act, R.S.C. c.193; 

Indian Act, R.S.C. c.81; 

The Town Act R.S.S. (1909) c.85 

Provincial Municipal Assessor and Rural Municipality of Harrison (1971) 20 D.L.R. 

(3d) 208; (1971) 3 WWR 735  

Taxation - Liability for taxes of lessees of Indian lands and lands municipally 
owned. 

.. le Indian reserve lands, title to which is vested in Her Majesty in right of 
Canada, are not liable to taxation as such, the interest of a lessee of such 

laids is subject to assessment and taxation. The same principle extends to 

lards owned by a municipality but occupied by mobile hones or house trailers. 

Cases referred to: Corp. of Surrey et al v. Peace Arch Enterprises et al; 
Vancouver v. Chow Chee; 

Kamsack v. Cdn. Northern Town Properties Co. 

Statutes considered: Indian Act R.S.C. 1952, c. 149, s. 58, 86(1) famT] 1956 
c. 40, s. 14; 
Municipal Assessment Act, R.S.M. 1970, c. M226, s. 2(2)b, 
2 (3)a, 7(1), 17(1). 

Richards v. Collins, 9 D.L.R. 249 (Ont. Divisional Crt.), appealed frcm 27 DLR 390 



•. i x.vrs (5 III F—145)—TAX SALE OK INDIAN LAXDS—LIMITATION OF 
TIME FOB ATTACKIXi;—INDIAN ACT ( CAN. ). 

The limitation as to time, contained in the Indian Act, R.S.C. 
cli. SI, sec. 51), during which the original purchaser of In- 

• ii:iit land- may claim the assistance of the courts in having a tax sale 
,.f his lands declared invalid, is applicable only to a case where the 
Mipci imeudcnt-fiencral lias actively intervened between the tax pur- 
chaser and the original purchaser, by taking under consideration the 
lax deed, and approving it as a valid transfer by endorsement there- 
on; but there is no such limit of time in attacking an illegal tax sale 
and deed, if no action in respect of the tax deed by way of approval 
has been taken by the Superintendent-General. 

TAXES < § III F—145)—TAX SALE—LEGAL IMPOST OF TAXES ESSENTIAL 

—ASSESSMENT ACT (ONT.). 

The statutory protection afforded by see. 209, Assessment Act 
(Ont.), to the effect that where lands are sold for arrears of taxes, 
and the treasurer has given a deed for the same, that deed shall be 
to all intents and purposes valid and binding, if the same has not 
been questioned before some court of competent jurisdiction by some per- 
suu interested, within two years from the time of sale, does not apply if 
there has been no legal impost of taxes. 

ISec. 209, Assessment Act, n.S.O. 1897, cl). 224, consolidated by 
I Edw. ATI. (Ont.) eh. 23, referred to.] 

a. TAXES (§IIIF—145)—TAX SALE—THREE YEARS’ ARREARS PRECEDING 

FURXISHIXC OF LIST UNDER SEC. 152, ASSESSMENT ACT (ONT.). 

The provision of sec. 209, Assessment Act (Ont.), to the effect that 
where lands are sold for arrears of taxes, and the treasurer has 
given a deed for the same, the deed shall be to all intents and purposes 
valid and binding, if the same has not been questioned before some 
court of competent jurisdiction by some person interested, within two 
years from the time of sale, does not apply where the tax has not 
been in arrear for three years next preceding the furnishing of the 
list of lands liable to be sold under sec. 152 of the Act or where no 
such list was furnished. 

[Secs. 152 and 209, Assessment Act, R.S.O. 1897, ch. 224, consoli- 
dated by 4 Edw. VII. (Ont.) ch. 23, referred to.] 

4. STATUTES (§IID—125)—RETROACTIVE, WHEN—SUBSTANTIVE RIGHTS 

DISTINGUISHED FROM PROCEDURE, AS TO RETROACTIVE EFFECT. 

In n matter of substantive rights, as distinguished from mere mat- 
ters of procedure or practice, a statute is not presumed to be retro- 
active. (Per Riddell, J.) 

[Assessment Act, 4 Edw. VIL (Ont.) ch. 23, sec. 176 (1), con- 
sidered.] 

5. EQUITY (§111 A—59)—EQUITY PRINCIPLES—"HE WHO SEEKS EQUITY 

MUST DO EQUITY.” 

Where the court is called upon under equitable pleas to set aside 
a tax sale which is equally void at law arid in equity, the court does 
so, only on such terms as nre equitable, upon the. principle of equity, 
“He who seeks equity must do equity,” so that where the plaintiffs 
might have brought a simple action in ejectment, but, instead, asked 
and received equitable relief, they come under the obligation to 
do equity. (Per Riddell, J.) 

Statutes considérai: Indian set R.S.C. 1886, c. 43, (1888) 51 Viet, c.22, 
1906 R.S.C. C.81, s. 58, 59, 60. 
Assessment Act, R.S.O. (1897) c. 224, 4 Blw. VII, c.23, 

R.S.O. (1897) c.119. 
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Sanmartino v. Attorney-General of B.C. (1971), 22 D.L.R. (2d) 194 (B.C. Crt. of App.) 

Taxation - Exemption frcm taxation - Imposition of tax on occupier in respect of 

land and impravenents - Whether occupier of Crown lands on Indian reserve 

lands taxable by Province. 

Constitutional law - Validity of legislation - Application of provincial tax 
legislation to occupier of Indian reserve lands - Whether taxation of 

Crown lands. 

Appellant, a non-Indian in occupation of certain Indian reserve lands 
held in trust by the Crown for the use and benefit of the Okanagan 
Band of Indians by virtue of a lease from a member of the band, 
which lease did not comply in certain respects with the provisions 
of the Indian Act, R.S.C. 1952, c. 149 (now R.S.C. 1970, c. 1-6), was 
taxed under the Taxation Act, R.S.B.C. 1960, c. 376, and the Public 
Schools Act, R.S.B.C. 1960, c. 319, as “occupier-’ of the lands and brought 
an action for a declaration that the Acts were ultra vires in so far as 
they purported to legislate, first, in respect of the appellant’s liability to 
taxation as an occupier, secondly, with respect to Indian lands, a field 
reserved for the Parliament of Canada under s. 91(24) of the B.X.A. 
Act, lSt;7, and thirdly, in respect to the taxation of Crown lands. On 
appeal from a judgment upholding the validity of the Acts, held ( MoFar- 
lane, J.A., dissenting in part), the appeal should, subject to a declaration 
that the Public Schools Act does not impose a tax on an occupier, be 
dismissed. 

Section 204(1) (am. 1968, c. 45, s. 30) of the Public Schools Act which 
directs that all the provisions of the Taxation Act apply to the assess- 
ment of taxes imposed under the Public Schools Act does not import the 
taxes imposed under the Taxation Act and, therefore, the question as to 
the liability of an occupier of land to taxes imposed under the Fublic 
Schools Act must be determined by reference to the Public Schools Ac* 
which, unlike the Taxation Act, does not specifically provide that a tax 
is exigible against an “occupier’’ of lands. Further, although the lease 
was not in compliance with the provisions of the Indian Act the appellant 
was in actual use and possession of the lands and they were “simply 
occupied” within the meaning of the Taxation Act. The words “occupier” 
or “simply occupied” as used in the Taxation Act cannot, as the appellant 
contended, be modified by the words “lawful” or “lawfully” respectively. 

Where a provincial statute imposes a tax on an occupier of Crown 
land in respect of the land and improvements thereon, its application to 
a person in occupation of Indian reserve lands under a lease does not 
constitute a tax on Indian lands contrary to s. 91(24) of the B.S.A. 

Act, 1XC7, or to s. 125 of that Act. In either case the taxes are levied on 
the appellant personally as an occupier and with respect to his occupa- 
tion and are accordingly within the legislative authority of the Province. 

Cases referred to: City of Vancouver v. Chow Chee; 
Surrey v. Peace Arch Enterprises Ltd. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, (now R.S.C. 1970, c.1-6); 
Taxation Act, R.S.B.C., 1960, c.376 

Public Schools Act, R.S.B.C. 1960, c.319, amended 1968, c.45; 
Assessment Equalization Act, R.S.B.C. 1960, c.18; 

Municipal Act, R.S.B.C. 1960, c. 255. 



Totten v. Troux, 16 O.R. 490 
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Crown lands - Indian lands - Assessment and taxes - Tax sale - Reeve pur- 

chasing at tax sale. 

While title and interest are wholly in the Crown, land is exanpt from taxation, 

but if the Crown sells or locates then the interest of the purchaser or locatee 

is subject to taxation by local government. 

Cases referred to: Church v. Fenton (1881) 5 S.C.R. 239. 

Statutes considered: R.S.O. c. 180, s. 126 (1877), RSO c.193, s.159 (1887); 

Indian Act R.S.C. c.43, s.77(3). 

Deanna Greyeyes v. The Queen (1978) C.T.C. 91 (Fed. Crt.) 

Income Tax - Federal - Indian - Scholarship received by virtue of a treaty - 

Whether exempt from income tax. 

The Plaintiff, an Indian, while attending university received a scholarship of 

$2,339 from the Government of Canada under the terms of an agreement and treaty 

with the plaintiff's band. The Minister of National Revenue, in assessing the 

plaintiff's income tax, included in income the amount of the scholarship in 

excess of $500 under the provisions of paragraph 56(1)(n) of the Income Tax 
Act. The plaintiff contended that the scholarship was exanpt from tax under 

the Indian Act. 

Held: The scholarship was personal property and, because it was given to the 

plaintiff under a treaty, it was deemed by paragraph 90(1)(b) of the Indian Act 

to be situated on a reserve for the purposes of section 87 of that Act. 
Although income tax is levied on persons and not on property, by including the 

scholarship in the plaintiff's income she was subject to a greater amount of 

tax with the result that it was a tax in respect of personal property situated 

on a reserve, within the meaning of section 87, and accordingly exempt from 

taxation. 

Cases referred to: MNR v. Iroquois of Caughnawaga (1977) 2 F.C. 269. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6; 
Income Tax Act. 

The National Indian Brotherhood v. M.N.R. (1975) CTC 2112 (Tax Review Branch) 

Income tax - Federal - Withholding and remittance of tax by employer - Whether 

employees tax-exempt under the Indian Act - Whether tax withheld required 

to be remitted. 

The appellant was a body corporate in Ottawa and withheld tax from salary 

payments to its Indian employees but did not remit it to the Receiver General 

because it was considered that they were not required to pay tax. The Minister 

considered that the salaries were paid to non-exempt persons pursuant to the 

Income Tax Act and the Indian Act and assessed the appellant for the tax 
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deducted but not ranitted plus interest and penalty. The appellant contended 
that it was only required to remit amounts under subsection 153 (1) "on account 
of the payee's tax" and that it assumed that the payees were non-taxable under 

section 87 and 90 of the Indian Act. 
Held: The salaries of the Indian employees were personal property and exempt 

from tax under the Indian Act. The appellant was not required to ranit amounts 

w ; hheld. Appeal allowed. 

St>. tutory law exempting Indians from taxation preceded by many years the Income 
Tax Act and established the broad principle that all property of an Indian 

ci ,uated on a Reserve is exonpt from taxation, thereby raising a presumption 
in law that the Income Tax Act cannot be taken to apply to the property of 

Indians on a Reserve unless it is spelled out in clear unambiguous language 

and there is no conflict. Although the language of the Indian Act and the 

Income Tax Act appear to be repugnant in respect of taxation, it cannot be 

supposed that Parliament intended to contradict itself by exempting Indians 

unr er earlier legislation and then tearing up the earlier statutes by 
imposing liabilities on them under the Income Tax Act. 

The Income Tax Act applies to Indians only in respect of those areas of taxation 
wherein the Indian Act is silent. The Indian Act, s.87 and s.90 however, 

si-aaks to exclude all other tax legislation and thereby constitutes special 

Legislation overriding the Income Tax Act. 

Cases referred to: Snow v. R. (1974) CTC 2327 

Statutes considered: Income Tax Act; 
Tax Review Board Act; 
Canada Pension Plan; 

Unemployment Insurance Act; 
Indian Act, R.S.C. 1970, c.1-6. 

R v. Point, (No.l) 22 WWR 524; (No.2) 24 WWR 527 

Cr minai Code - Summary Convictions - Right of Appeal from Dismissal by County 

Judge of Appeal from N&gistrate - Indians - Duty to Pay Income Tax (Can. ). 

Oa appeal from dismissal of charge under section 131 of the Income Tax Act for 

failure to file return for the taxation year 1954. 
Held: That the accused should be found guilty as charged. The rights and 

ob igations of the accused are determined by cannon and statute law and in 
the circumstances under consideration are determined by the Income Tax Act. 

Statutes considered: Income Tax Act R.S.C., 1952, c.148; 

Criminal Code; 

Indian Act, R.S.C., 1952, c. 149. 
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Russell Snow v. M.N.R. (1974), CTC 2327 (Tax Review Board) 

Incane Tax - Federal - Property of Indian on reserve exempt fran taxation - 

Whether incane earned by Indian outside reserve taxable in his hands 

when resident on reserve. 

The appellant was resident on an Indian reserve. In assessing the appellant 

the Minister added $9,150 received by him for services performed on construc- 
tion sites in the United States. The appellant contended that he should not 

be taxed because the amount received became his personal property situated 
on a reserve and hence exempt fran tax under section 86 of the Indian Act. 

Held: The Income Tax Act applies to all persons resident in Canada (section 2). 

The Indian Act is silent on the question of income tax and an Indian falls 
under the Incane Tax Act especially when his income is earned outside the 

reserve. Appeal dismissed. 

Cases referred to: A.G. Can. v. Lavell, 38 D.L.R. (301) 481; 

Beaulieu v. Petits Pas (1959), R.P. 86. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 

Income Tax Act; 
Canadian Bill of Rights; 

Civil Code. 

United States v. Higgins, 103 F. 348 (Circuit Crt. District of Montana, 1900) 

TAXATION'—LIABILITY OF HALF-BRF.FDS TO STATE LAWS. 
One born of a white father and an Indian mother, and who Is a recog- 

nized member of the tribe of Indians to w hich his mother belongs, is an 
Indian, and not subject to taxation under the laws of the state in which 
he resides. 

W. B. Rodgers, U. S. Dist. Atty. 
Marshall, Stiff & Denny, for defendant. 

KNOWDES, District Judge. This is a suit brought by the United 
States against George Higgins, the treasurer and tax collector of 
Missoula county, to enjoin him from collecting a tax from one Alexan- 
der Matt. It appears from the evidence in the case: That said Matt 
is the owner of a number of horses aud cattle ranging upon the Flat- 
head Indian reservation, sometimes called “Jocko Indian Reserva- 
tion,” in the state of Montana. That in the year 1897 one W. R. 
Hamilton, the then assessor of Missoula county, listed said property 
as that of the said Matt for taxation, and that the amount of the taxes 
assessed upon the same for state aud county purposes was the sum 
of $10.50. The said assessment was duly returned upon the proper 
assessment roll for said year to the then tax collector of Missoula 
county. The said Matt refused to pay this tax, and after the same 
became delinquent said George Higgius, as treasurer aud tax collector 
of said county, seized two head of cattle, the property of said Matt, 
and advertised the same for sale at public auction, with a view to 
securing money siiUicient to pay said tax, penalty, and the cost of col- 
lection thereof. The government brought this suit for the purpose of 
enjoining this sale, alleging that said Matt is an Indian and its ward, 
îso contention has been made that the United States cannot maintain 



this suit, if such is the fact. The defendant contends that said Matt 
should be classed as a white man, and not as an Indian, and that, as 
that part of the Flathead reservation where Matt resides lies within 
the exterior boundaries of Missoula county, he should list his property 
and be taxed in that county. The question here presented is. should 
Alexander Matt be classed as an Indian or a white man? If an In- 
dian. he is not subject to taxation in said county. 

From the evidence it appears: That the father of Matt is a Cana- 
dian Frenchman. That his mother was a Pieman Indian, and that 
Alexander Matt was born somewhere in the northeastern part of what 
is now known as “Montana” in the year 1853, at which time it was all 
known and classed as Indian country. His father moved to Colville, 
then in the territory of Washington, and seems to have lived there 
several years, and then returned to Montana some time in 1S64, and 
lived at various places within the limits of what is now the state of 
Montana, coming to Stevensville, in the county of Missoula, in 18C6 
or 18G7. At that time the Flathead Indians were the principal in- 
habitants of the Bitter Root valley. Shortly after the arrival of the 
father and mother of Matt in the Bitter Root valley, his mother was 
adopted into the Flathead tribe. She made application to be so ad- 
mitted or adopted to Victor, the head chief thereof, who called a 
council of the leading men of his tribe; and by them, and with the 
consent of the chiefs of the tribe, it was declared that she was a mem- 
ber thereof. From that time on she and her children were recognized 
as members of the Flathead tribe. The father of Matt was a black- 
smith, and generally followed that trade, and instructed his son 
therein. Subsequently the whole family moved to the Flathead In- 
dian reservation, sometimes called “Jocko Indian Reservation.” and 
said Matt has lived there since that time,—some 26 years. By 
article 2 of the treaty between the United States and the Flathead, 
Kootenai, and Upper Pend D’Oreille Indians, concluded July 16, 1855 
(12 <5tat. 97G), it was provided that other friendly tribes and bands of 
Indians in the territory of Washington might be consolidated under 
the common designation of the Flathead nation, with Victor as head 
chief, upon the said Flathead Indian Reservation. The evidence 
shows that the said Matt had and has been recognized as a member of 
the Flathead tribe of Indians ever since his residence therein. It 
is claimed that notwithstanding these facts, the father of Matt being 
a white man, Matt would follow the condition of his father, and must 
be treated as a white man. It is undoubtedly true that a white man, 
although adopted into an Indian tribe, and treated by them in all re- 
spects as and like an Indian, cannot escape his responsibilities as a 
white man. and must be subject to the laws and the taxing power of 
a government of white men. embracing the section of country where 
he lives. But is it true that under our laws a child will always be 
classed as of the same color and race as liis or her father? It is well 
known and settled that, if a mother is a slave, her children follow her 
condition. A government under which persons of the half blood may 
reside can determine the status of such half bloods,—as to whether 
they shall be classed as white people or as Indians. In the case of 
U. S. v. Hollidny, 3 Wall. 419, IS L. Ed. 182, the court held that in 



the treatment of the Indians it is the rule of this court to follow the 
action of the executive and other political departments of the govern- 
ment. In the Case of The Kansas Indians, 5 Wall. 75G, 18 L. Ed. 673, 
the court said: 

“But the acts of the political department of the government settles beyond 
controversy that the Shnwnees ate as yet a distinct people, with a perfect tribal 
organization. As long as the United States recognize their national character, 
they are under the protection of treaties and the laws of congress, and their 
property is withdrawn from the operation of state laws.” 

In the case of U. S. v. Boyd (C. C.) 68 Fed. 580, it was said: 
“In determining the attitude of the government towards the Indians,—all 

Indians,—the courts follow the action of the executive and other political 
departments of the government, whose more especial duty it is to determine 
such affairs." 

In determining as to what class half-breeds belong, we may refer, 
then, to the treatment and recognition the executive and political 
departments of the government have accorded them. On August 4, 
1824, the government made a treaty with the Sac and Fox Indians (7 
Stat. 22!)), in which it was provided that certain land therein de- 
scribed should be set apart as a reservation for the use of the half- 
breeds of the Sac and Fox confederated Indian tribes. It will be ob- 
served that these half breeds were described as belonging to said 
tribes. On June 30. 1834 (4 Stat. 740), these half-breeds were given 
permission to sell these lands. These'Indians were again described 
as half-breeds belonging to those tribes. On April 27, 1S16 (6 Stat. 
171), an act of congress was passed for the relief of Samuel Manac, 
and he is described therein as “a friendly Creek Indian of the half 
blood.’’ On March 3, 1837 ild. 692), congress passed an act for the 
relief of James Brown and John Brown, half-breeds of the Cherokee 
nation of Indians. On September 29, 1817 (7 Stat. 163). the United 
States made a treaty with the Wyandot and other Indian tribes, and 
therein provision w as made for the children of one William McCollock, 
and these children are described as quarter-blood Wyandot Indians. 
At the same time, and in the some treaty, provision was made for the 
children of one Isaac Williams, w ho is described as a half blood Wyan- 
dot Indian. At the same time, and in the same treaty, provision was 
made for one Anthony Shane, who is described as a half-blood Ottawa 
Indian. On October 6, 1818 (Id. 191), in a treaty with the Miami In- 
dians, there was a reservation of lands made in favor of Ann Turner, 
Rebecca Hacklev, William Wayne Wells, Mary Wells, and Jane 
Turner Wells; each of them being described as a half-blooded Miami 
Indian. On November 15. 1824 (Id. 233), in a treaty with the Quapaw 
Indians, a reservation of land is made in favor of one Saracen, who 
is described as a half breed Quapaw Indian. On June 2, 1823 (Id. 240), 
the United States made a treaty with the Osage Indians, and therein 
is made a provision for half breeds. The language and scope of the 
treaty show that these half breeds were persons of that tribe. On 
June 3, 1825 (Id. 245), in a treaty with the Kansas Indians, a reserva- 
tion of laud is made for a large number of persons, named and de- 
scribed as half-breeds of the Kansas nation. On August 5, 1826 (Id. 
291), in a treaty with the Chippewas a reservation of land is made for 



the benefit of a large number of persons named therein, described as 
half-breeds aDd Chippewas by descent. On October 16, 1826 (Id. 298, 
299), in a treaty with the Pottawatomie Indians, a reservation of land 
is made for certain persons therein, described as half-breeds and In- 
dians by descent. On October 23, 1826 (Id. 302), in a treaty with the 
Miami Indians a reservation of land is made for certain persons 
therein, described as the children of a half-blood Miami Indian woman. 
Similar descriptions of half-breeds as being Indians of the iribe with 
whom they lived will be found in the following Indian treaties: Au- 
gust 1, 1S29 (7 Stat. 324), treaty with Winnebago Indians; July 15, 
1S30 (7 Stat. 330), treaty with Sioux Indians; August 30, 1831 (7 Stat. 
362), treaty with Ottawa Indians; September 15, 1832 (7 Stat. 372), 
treaty with Winnebago Indians; September 21, 1832 (7 Stat. 374), 
treaty with Sac and Fox Indians; October 27, 1832 (7 Stat. 400), 
treaty with Pottawatomie Indians; March 28, 1836 (7 Stat. 493), 
treaty with Ottawa, etc., Indians; July 29, 1837 (7 Stat. 537), treaty 
with Chippewa Indians; September 29, 1837 (7 Stat. 539). treaty with 
Sioux Indians; ^November 1,1837 (7 Stat. 543), treaty with Winnebago 
Indians; October 4, 1842 (7 Stat. 592), treaty with Chippewa Indians; 
October 18,1848 (9 Stat. 952), treaty with Menominee Indians; March 
16, 1854 (10 Stat. 1045), treaty with Omaha Indians; February 22, 
1855 (10 Stat. 1169), treaty with Chippewa Indians; February 27, 
1855 (10 Stat. 1174), treaty with Winnebago Indians; September 29, 
1865 (14 Stat. 689), treaty with Osage Indians; October 14, 1865 
(14 Stat. 705), treaty with Cheyenne Indians; March 21, 1866 (14 Stat. 
756). treaty with Seminole Indians. On September 24. 1857 (11 Stat. 
731), in a treaty with the Fawnee Indians it is provided that the half- 
bloods of that tribe who remain with them shall have equal rights 
wdth the other members thereof; that those who do not reside with 
the tribe shall be entitled to scrip in lieu of lands. On March 12, 
1858 (12 Stat. 999), in a treaty with the Ponca Indians it is provided 
that the half-breeds of that tribe residing with them shall have the 
same rights and privileges as the other members thereof, and that 
those residing among the whites in civilization shall be entitled to 
land scrip in lieu of lands. 

In an act of congress approved June 5, 1872 (17 Stat. 22G), the fol- 
lowing provision is made in regard to the Flathead Indians: 

“It shall be the duty of the president, as soon as practicable, to remove the 
Flathead Indians (whether of full or mixed blood) and all other Indians con- 
nected with said tribe and recognized as members thereof, from the Bitter 
Root valley in the territory of Montana to the general reservation, commonly 
known as the Jocko reservation, which by a treaty was set apart and reserved 
for the use and occupation of said confederated tribes.” 

The Jocko reservation, here referred to, is the Flathead reservation, 
named in the treaty with these Indians on the 16tli day of July, 
1855, above referred to. At the time this statute was passed the 
mother of Matt, according to Die evidence, had been adopted into the 
Flathead tribe. Matt was undoubtedly a half breed connected with 
that tribe, and was recognized .as a member thereof. This statute 
recognized mixed bloods of the Flathead tribe as Indians. They are 
to be removed from the Bitter Root valley, which at the time was 
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being settled by whites. They were distinguished from the whites, 
as not being entitled to reside there. Considering the history of the 
Indian tribes throughout the United States, I am satisfied it will be 
found that the half-bloods of all tribes were the children of what was 
recognized as Indian marriages between white men and Indian women. 
But few instances can be found in which white women intermarried 
with Indian men. Considering, then, the treaties and statutes above 
referred to. I think it is evident that the executive and political de- 
partments of the government have recognized persons having at least 
one-half Indian blood in their veins, whose fathers were white men, 
which half bloods lived and resided with the tribes to which their 
mothers belonged, as Indians. Considering the treaties and statutes 
in regard to half-breeds, I may say that they never have been treated 
as white people entitled to the rights of American citizenship. Spe- 
cial provision has been made for them,—special reservations of land, 
special appropriations of money. No such provision has been made 
for any other class. It is well known to those who have lived upon 
the frontier in America that, as a rule, half-breeds or mixed-blood-In- 
dians have resided with the tribes to which their mothers belonged; 
that they have, as a rule, never found a welcome home with their 
white relatives, but with their Indian kindred. It is but just, then, 
that they should be classed as Indians, and have all of the rights of the 
Indian. lu 7 Op. Attys. Oen. 740. it is said, “Half-breed Indians are 
to be treated as Indians, in all respects, so long as they retain their 
tribal relations.” 

Entertaining these views, I hold that Alexander Matt should be 
treated as an Indian, and as such he is not subject to taxation under 
the laws of the state of Montaua. The prayer of the bill will be 
granted. Let the injunction heretofore issued be made perpetual. 

Note: This case appears here in its entirety. 
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Minister of National Revenue v. Iroguois of Caughnavaga (1977) 2 F.C. 269 

Judicial review - Unemployment insurance - Application for review of Umpire's 
decision that employers' premiums are not payable in respect of persons 

employed by an Indian Band on the Band's reserve - Whether premiums are 

taxation on property within meaning of s.87 of Indian Act - Whether 

respondent an employer within meaning of s.2(l) (e) of Unemployment 

Insurance Act, 1971 - Whether Court has jurisdiction to review Umpire's 

decision. 

Applicant claims that employers' premiums are payable in respect of persons 
employed by an Indian Band on the Band's reserve. The respondent claims that 

the premiums are a tax on property within the meaning of s.87 of the Indian 

Act and that the Band is therefore exempted from the relevant provisions of 

the Unemployment Insurance Act, 1971 and that in any event the Band is not 

an employer as defined by s. 2(1)(e) of the Unemployment Insurance Act, 1971. 

Held: S.87 of the Indian Act only exempts Indian Bands frcm direct taxation 
on property and the premiums herein, even if they are taxes, are taxes on 

the person. The respondent is in fact an employer within the meaning of 
s,2(l) (e) of the Unemployment Insurance Act, 1971 and no evidence was led 

to show that it had no authority to be one. 

Statutes considered: Unemployment Insurance Act, 1971; 
Indian Act, R.S.C., 1970 c.1-6, s.87. 

A.G. for Quebec v. Williams (1944) 4 D.L.R. 488 

Taxes ID- Indians - Retailer tobacconist's registration - "Tax" - "License 
Fee" - Whether payable by Indian. 

A ’ tax" is a pecuniary contribution levied by competent authority in order to 

provide funds to insure the service of the State. A "license" is a permission 
to perform a certain act, expected in order that the performance of the act 
ipay be regulated, and the fee therefore, if only accessory to the license and 

not primarily imposed to provide funds for the services of the State, is not 
a rax even though it may go to provide such funds. The money exigible frcm 
a retailer for a license or registration permitting him to sell tobacco or 

moveable goods is a license fee and not a tax and is therefore payable by 
an Indian who, with certain exceptions, is exempt frcm taxation under the 

Indian Act, R.S.C. 1927, c.98. 

Cases referred to: Re Kane (1940), 1 D.L.R. 390; 

R. v. Groslouis, 81 Can. C.C. 167; 

Crepin v. Delorimier (1927), 68 Que. S.C. 36; 

Feldman v. Jocks; 

Delisle v. Shawinigan Water & Power Co. (1941) 4 DLR 556. 

Statutes considered: Tobacco Tax Act, R.S.Q. 1941, c.87 Division II, s.3; 
Indian Act, R.S.C. 1927, c.98, s.102; 

Retail Sales Tax Act, R.S.Q. 1941, c.88, s.3. 
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Taxes ID- Indians - Sales tax on electricity - Order in Council authorizing 
equal charge to consumer - Whether Indians exempt. 

The provision of Order in Council P.C. 2845 (September 25, 1939) authorizing 
suppliers of electricity to charge their customers an additional amount equal 
to the sales tax imposed by the Special War Revenue Act, R.S.C. 1927, c.179 
(am. 1939 (2nd Sess.), c.8, s.4), applies to Indians resident on a reservation 
in respect of electricity supplied to them for use in their dwellings. The 
tax is imposed not upon the consumer but upon the supplier, and hence there 
is no violation of s.102 of the Indian Act, R.S.C. 1927, c.98, which exonpts 
Indians from taxation for their real or personal property. 

Statutes considered: Indian Act, R.S.C., 1927, c.98; 
Special War Revenue Act, R.S.C. 1927, c.179; 
Whr Measures Act, R.S.C. 1927, c.206. 

Francis v. The CXieen (1956) SCR 618; (1954) Ex. C.R. 590 

Crown - Petition of right - Goods imported into Canada from U.S.A. by Indian - 
Whether subject to duties of customs and sales tax - Exemption claimed 
under the Jay Treaty. 

Article III of the treaty commonly known as the Jay Treaty reads in part 
as follows : 

*No duty on entry shall ever be levied by either party on peltries brought 
by land, or inland navigation into the said territories respectively, nor 
shall the Indians passing or repassing with their own proper goods 
and effects of whatever nature, pay for the same any impost or duty 
whatever. But goods in bales or other large packages unusual among 
Indians shall not be considered as goods belonging bona 6de to 
Indians”. 

The appellant, an Indian within the terms of s. 2(1) (p) of the Indian Act, 
S. of C. 1951, c. 29, resided on an Indian reserve in the Province of 
Quebec adjoining an Indian reserve in the State of New York, USA. 

In 191S, 1950 and 1951, he brought from the United States into Canada 
certain articles acquired by him in the UBA. No duties were paid in 
respect thereto. The articles were subsequently seized by the Crown 
and the appellant, under protest, paid the sum demanded. By his 
petition of right, he claimed the return of this money and a declara- 
tion that no duties or taxes were payable by him with respect to these 
goods by reason of the above part of Article III of the Jay Treaty. 
The claim was rejected by the Exchequer Court of Canada. 

Held: The appeal should be dismissed. 

Per Kerwin C.J., Taschereau and Fauteux JJ. : The Jay Treaty was not 
a Treaty of Peace and it is clear that in Canada such rights and 
privileges as were here advanced of subjects of a contracting party to 
a treaty are enforceable by the Courts only where the treaty has been 
implemented or sanctioned by legislation. There is no such legisla- 
tion here. 

S. 86(6) of the Indian Act does not apply because customs duties are not 
taxes upon the personal property of an Indian situated on a Reserve 
but are imposed upon the importation of goods into Canada. 
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S. 49 of S. of C. 1919, c. 25 is a complete bar in to far as the articles 
imported in 1950 and 1951 are concerned. 

Per Rand and Cartwright JJ.: To the enactment of fiscal provision», 
certainly in the case of a treaty not a peace treaty such as the Jay 
Treaty, the prerogative that it need not be supplement by statutory 
action does not extend and only by legislation can customs duties. 
imposed. Legislation was therefore necessary to bring within municipal 
law the exemption claimed here, and for over a century there has been 
no statutory provision in this country giving effect to it. 

There is nothing in s. 102 of the Indian Act, R.S.C. 1927, c. 93 nor in 
s. 80(1) of the Indian Act, R.S.C. 1952, c. 149, that can assist the 
appellant. 

Per Kellock and Abbott JJ.: The provisions of the Indian Act constitute 
a code governing the rights and privileges of Indians, and except to 
the extent that immunity from general legislation such as the Customs 
Act or the Customs Tariff Act is to be found in the Indian Act, the 
terms of such general legislation apply to Indians equally with other 
citizens of Canada. No such immunity is to be found in s. 86(1) of the 
Indian Act. 

Cases referred to: Hoani Te Heuheu Tukino v. Aotea District Maoria Land Board, 
(1941) A.C. 308. 

Statutes considered: An .Act to amend the Inccme Tax Act and Income War Tax Act, 
Statutes of Canada, 1949, 2nd Sess., c.25, s.49; 
Indian Act, R.S.C. 1951, c.29, s.86, 87; 
R.S.C. 1952, c.149, s.86(l); 
41 Geo. Ill, c.5, s.6, repealed 4 Geo. IV, c.ll; 

36 Geo. Ill, c.7; 
1840, 3-4 Viet., c.44; 

5 William IV, c.9; 

2 Viet., c.15; 

13- 14 Viet., c.42; 
14- 15 Viet., 106; 

20 Viet., c.26; 
31 Viet., c.42; 
32-33 Viet., c.6; 

48 Viet., c.28. 

R. v. Groslouis, 81 C.C.C. 167 

; Hi ans - Retail Sales Tax Act (Que.) - Applicability to Indian merchant on 

Reserve selling to white man. 

An Irdian merchant who resided and operated a retail store on an Indian Reserve 

must comply with the provisions of the Retail Sales Tax Act, R.S.Q. 1941, c.88, 

on a sale to a white man and semble on a sale to any one outside the Reserve, 

and hence may be convicted of the offence of selling moveable property by retail 
without having first obtained a certificate of provincial registration as 

required by such Act in respect of any such sale. By virtue of s.92 of the 

Indian Act, R.S.C. 1927, c.98, which exempts Indians from taxation subject to 

the e ceptions therein specified, such merchant is not required to comply with 

the Retail Sales Tax Act if he sells only to Indians inhabiting his reserve. 
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Cases referred to: R. v. Hill (1907) 15 DLR 406; 

R. v. Bevoning (1908), 17 DLR 23; 
R. v. Martin (1917) 39 DLR 635; 

CPR v. Corporation of the Parish of Notre Dame de Bonsecours 

(1899) AC 367; 

R. v. Rodgers (1923) 3 DLR 414; 

Sero v. Gault (1921), 64 DLR 327. 

Statutes considered: Retail Sales Tax Act, R.S.Q. 1941, c.88; 

Tobacco Tax Act, R.S.Q. 1941, c.87; 

Indian Act, R.S.C. 1927, c.98. 

Re Kane (1940), 1 D.L.R. 390 

Indians - Constitutional Law III A - Taxes I A - Unenfranchised Indians outside 

Reserve - Provincial poll tax - Field occupied by Dominion. 

Unenfranchised Indians resident outside a Reserve are not subject to a poll tax 
imposed by provincial legislation, the field of taxation in respect to Indians 

having been occupied by the Dominion Parliament in ss. 102-3-4 of the Indian 

Act, R.S.C. 1927, c.98 and it being incompetent to a Provincial Legislative to 

supplement, change or restrict Federal enactments. 

The person of an Indian may not be taken under civil process issued under a 

provincial statute which permits the imprisonment of a debtor only in default 
of goods whereon to levy, the Indian's only property being exempt from seizure 

under s. 105 of the Indian Act, R.S.C. 1927, c.98. 

For debts or other purely civil liabilities, judgments may be recovered but 

payment may be enforced only by seizure of such property as may be acquired and 

held by an Indian in his individual right outside the Reserve. 

Cases referred to: A.G. Ont. v. Dcm. (1896) A.C. 348; 

R. v. Hill (1907) 15 D.L.R. 406; 

R. v. Beboning (1908) 13 Can. C.C. 405; 

R. v. Martin (1917) 39 D.L.R. 635; 
R. v. Rodgers (1923), 3 D.L.R. 414; 
Ex p. Tenasse (1931), 1 D.L.R. 806; 
Re Caledonia Mllg. Co. v. Johns (1918), 42 O.L.R. 338. 

Statutes considered: Indian Act, R.S.C. 1927, c.98, s.102, 103, 104, 105. 

City Charter of the City of Sydney (1903)(N.S.) c.174. 



Hunting and Fishing 

1. Treaties 

R. v. Commanda (1939) 3 D.L.R. 635 

The provisions of the Game and Fisheries Act, R.S.O. 1937, c. 
353 relating to closed seasons for hunting and fishing apply to 
the Ojibway Indians upon the lands ceded by them to the Province I 
of Canada under the Robinson Treaty, 1850, which passed to the 
Province of Ontario upon Confederation, the privilege therein : 
granted them to hunt and fish on such lands not being a "trust | 
or interest in respect of such lands other than that of the Province ; 
of Ontario” within the meaning of s. 109 of the B.N.A. Act. More- 
over, the legislation is valid, whatever the nature of the privilege 
granted the Indians, as being designed for the protection of game 
and fish within the Province and thus coming within s. 92(13) 
and (16) of the B.N.A. Act, its effect upon the Indians, over whom 
the Dominion Parliament has exclusive jurisdiction under s. 91(24) 
of the B.N.A. Act. being only incidental to its true object. 

Cases referred to: St. Catherine's Milling & Lbr. Co. v. Hie Queen, 

14 App. Cas. 46; A.-G. Can. v. A.-G. Ont., (1897) 

A.C. 199. 

R. v. Cooper (1969) 1 D.L.R. (3d) 113 

The accused, Indians belonging to the Sooke tribe, were charged with 
being in possession of salmon at a place where at that time fishing for 
such fish was prohibited by s. 18 of the Fisheries Act, R.S.C. 1952, c. 119. 
The accused at the time in question did not have validly dated permits 
under the British Columbia Fishing Regulations, P.C. 1954-1910, SOR 
Con. 1955, vol. 2, p. 1627. The Sooke tribe had entered into a treaty on 
May 1, 1850, preserving fishing rights to members of such tribe over 
certain territories which included the waters where the fish therein were 
caught. It was submitted on behalf of the accused that the treaty gave 
to members of the tribe an unrestricted right to fish and that, as such, 
the treaty constituted a defence to the charge. The accused were con- 
victed and appealed by way of stated case. Held, the appeals should be 
dismissed and the convictions affirmed. The decision of the Supreme 
Court of Canada in R. v. George, [1966] 3 C.C.C. 137, 55 D.L.R. (2d) 
386, 47 C.R. 382, was conclusive authority against the accused which 
compelled the Court to hold that the treaty of May 1, 1850, was sub- 
ordinate to the provisions of the Fisheries Act and the Regulations there- 
under. For that reason the treaty was no defence to the within charge. 

Cases referred to: R. v. White and Bob (1965), 50 D.L.R. (2d) 613, 

52 WWR 193; aff'd 52 D.L.R. (2d) 481n (1965) SCR vi 

R. v. George (1966) 3 CCC 137, 55 D.L.R. (2d) 386, 

47 C.R. 382 
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R. V. Discon and Baker (1968) 67 D.L.R. (2d) 619 

The accused, both Squamish Indians, residing on the Squamish Indian 
Reserve, situate in North Vancouver, B.C., -were convicted of hunting 
deer at a time not within the open season. Each accused testified that 
his intention was to kill deer for use as food for himself and his family. 
The land upon which they were hunting was unoccupied, reforested 
bushland not within an Indian Reserve. On appeal from their conviction, 
held, the appeal should be dismissed. While it was reasonable to assume 
that prior to 1778, the arrival of the first white man to the coast of 
Vancouver Island, Squamish Indians did hunt and fish in the Squamish | 
Valley and elsewhere for food for themselves and their families for | 
physical survival, the exercise of such fundamental functions must be 
distinguished from so-called aboriginal right to do so under the sanction 
of some undefined communal tribal law. Aboriginal rights have been 
recognized in Canada where the reservation of such rights is contained 
in a written treaty or statute. There is neither treaty nor statutory 
reservation of such aboriginal right in favour of the Squamish Indians, j 
Nor could reliance be placed on the Royal Proclamation of 1763 since it I 
did not apply to Squamish Valley, which was then unknown to the | 
Crown. There being neither “treaty” nor “any other Act of the Parlia- ; 

ment of Canada” [Indian Act, R.S.C. 1952, c. 149, s. 87] applicable to 
Squamish Indians, the Wildlife Act, 1966 (B.C.), c. 55, being a law of 
general application in the Province of British Columbia, applied to 
the accused. 

Cases referred to: R. v. Daniels (1966), 49 C.R. 1, 57 D.L.R. (2d) 365, 56 

WWR 234; R. v. White and Bob (1964), 50 D.L.R. (2d) 613, 

52 WWR 193; aff'd 52 D.L.R. (2d) 481n (1965) SCR vi; Re treaty 

reservations of aboriginal rights - St. Catherine's Milling Co. 
v. The Queen (1888), 14 App. Cas. 46; R. v. Sikyea (1964) 2 

CCC 325, 43 C.R. 83, 43 D.L.R. (2d) 150, 46 WWR 65; aff'd 

(1965) 2 CCC 129, 44 C.R. 266, 50 D.L.R. (2d) 80 (1964) SCR 
642, 49 WWR 306; R. v. George (1966) 3 CCC 137, 47 C.R. 382, 

55 D.L.R. (2d) 386 (1966) SCR 267; R. v. White and Bob; Re 

statutory reservation of aboriginal rights - R. v. Wesley, 58 

CCC 269 (1932) 4 D.L.R. 744, 26 Alta. L.R. 433 (1932) 2 WWR 

337; R. v. Prince (1963) 1 CCC 129, 39 C.R. 43, 40 WWR 234, 

rev'd (1964) 3 CCC 2 41 C.R. 403 (1964) SCR 81 sub. non. 

Historical outline - Re offshore Mineral Rights (1967) 62 WWR 

21; St. Catherine's Milling and Lumber Co. 

R. v. Francis (1970) 3 CCC 165; (1969) 1 NBR (2d) 886 

Even if it can be established that an Indian has a right to fish at a 
particular place and that right has been conferred by treaty, such right 
does not exclude the applicability of federal fisheries legislation to that 
Indian. Thus where an Indian fishes without a licence as required by 
federal legislation a conviction resulting therefrom will be upheld. 

Cases referred to: Simon v. The Queen, 124 CCC 110, 43 M.P.R. 101; 

R. v. George, 55 D.L.R. (2d) 386 (1966) 3 CCC 137 
(1966) SCR 267, 47 C.R. 382; Sikyea v. The Queen, 

50 D.L.R. (2d) 80 (1965) 2 CCC 129 (1964) SCR 642, 
44 C.R. 266, 49 WWR 306, folld. ; R. v. Syliboy 

(1929) 1 D.L.R. 307, 50 CCC 389 
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R. v. George (1966) SCR 267; (1964) 45 D.L.R. (2d) 709; (1964) 41 D.L.R. 

” (2d) 31 

The respondent, an Indian, shot two migratory wild ducks on a Reserve 
at a time not during the open season for such birds. They were to be 
used for food and were not to be sold. He was acquitted at trial on a 
charge of unlawfully hunting laid pursuant to s. 12(1) of the 

Migratory Birds Convention Act, RJ3.C. 1952, c. 179, on the ground 
that the Act did not apply to him. On appeal by the Crown to the 
Supreme Court of Ontario, the dismissal of the charge was affirmed 
and a further appeal to the Court of Appeal was dismissed by a 
majority judgment. The Crown was granted leave to appeal to this 
Court. 

Held (Cartwright J. dissenting): The appeal should be allowed and a 
verdict of guilty should be entered. 

Per Fauteux, Abbott, Martland, Judson, Ritchie and Hall JJ.: The object 
and intent of s. 87 of the Indian Act, R.S.C. 1952, c. 149, is to make 
Indians, who are under the exclusive legislative jurisdiction of Par- 
liament by virtue of s. 91(24) of the By A. Act, 1S67, subject to 
provincial laws of general application. 

Section 87 was not intended to be a declaration of the paramountcy of 
treaties over federal legislation. The reference to treaties was incorpo- 
rated in a section the purpose of which was to make provincial laws 
applicable to Indians, so as to preclude any interference with rights 
under treaties resulting from the impact of provincial legislation. The 
provisions of s. 87 do not prevent the application to Indians of the 
Migratory Birds Convention Act. There was no valid distinction 
between the present case and that of Sikyea v. The Quee'r», [19G4] 
S.C.R. 642, which should be followed. 

Per Cartwright J., dissenting: The Treaty of 1827 was a treaty within the 
meaning of that word as used in s. 87 of the Indian Act. That Treaty 
assured to the Indians the right to hunt and fish on the Reserve. That 

. right has not been effectively destroyed by the Migratory Birds 
Convention Act and the Migratory Birds Regulations so far as wild 
ducks are concerned. The Migratory Birds Convention Act is a law of 
general application in force in Ontario and applicable to the respond- 
ent, but by s. 87 its application to him is made subject to the terms 
of the Treaty of 1827. Section 87 of the Indian Act shows that 
Parliament was careful to preserve the rights solemnly assured to the 
Indians by the Treaty of 1827. Section 87 makes the Indians subject 
to the laws of. general application in force in the province in which 
they reside but at the same time it preserves inviolate to the Indians 
whatever rights they have under the terms of any treaty so that in a 
case of conflict between the provisions of the laws and the terms of 
the treaty the latter shall prevail. The question as to whether the 
right assured by the Treaty of 1827 has been destroyed by the 
Migratory Birds Convention Act has not been decided in favour of 
the Crown by the decision of this Court in Sikyea v. The Queen, 
supra. 

Cases referred to: Supreme Court - Dominion of Canada v. Prov. of Ontario 

(1910) A.C. 637; Sikyea v. The Queen (1964) SCR 642, 

49 WWR 306, 50 D.L.R. (2d) 80; Re Noah Estate (1961) 

36 WWR 577 
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R. v. Little Bear (1958) 26 WWR 335; (1958) 25 WWR 580 

Appellant, an Indian, shot a deer for food out of season on land belong- 
ing to a white man who had given the Indian permission to hunt 
thereon. He was convicted under sec. 6 of The Game Act, RSA, 1955, i 
ch. 126, and appealed. | 

Held, allowing the appeal, that the words “right of access in sec. 12 
of The Alberta Natural Resources Act, 1930, ch. 21 (Can.) include a 
right in an Indian to enter privately owned land with the consent 
of the owner or occupant of the land for the purpose o* hunting. 

Cases referred to: Alberta District Court - R. 

(N.S.) 430; R. v. Wesley (1932); R. v. Smith, (1935) 
2 WWR 433, 22 Can. Abr. 490 

R. v. Mirasty, 1 WWR 343 

The accused, a treaty Indian, was charged with being in possession of the 
imprime j>elt of a beaver contrary to sec. 17 of The Fur Act, 1936, ch. 
9S. The evidence indicated that the pelt had been taken on a provincial! 
forest reserve. 

Counsel for the accused argued that the accused, as a treaty Indian, had j 
a right under the Treaty of 1867, between Her Majesty the Queen and! 
the Indians, to hunt any animal for food on the forest reserve. 

Held that the accused was guilty of a violation of the Act. The hunting 
right? of treaty Indians were now governed by the Natural Resources 
Agreement between the Dominion government and the province of Sas- 
katchewan, s. lj of which restricted the Indians' hunting rights to "un- 
occupied Crown lands.’’ A forest reserve which was set up by the 
province tor specific purposes, could not he classified as “unoccupied 
Crown lands.” Hence treaty Indians had no special hunting rights in 
such a reserve. Rex t\ Smith [1935] 2 W.W.R. 433. 64 C.C.C. 131, 
followed: Rex r. U'eslev [1932] 2 W.W.R. 337, 26 Alta. L.R. 433, 58 
C.C.C. 260, distinguished. 

Cases referred to: R. v. Smith (1935) 2 WWR 433, 64 CCC 131; R. v. Wesley (1932) 

2 WWR 337, 26 Alta. L.R. 433, 58 CCC 269 

R. v. Moses (1970) 3 OR 314 

Appeal of conviction on a charge of unlawfully hunting moose during closed 
season on unoccupied Crown land. 

Held, the conviction should be quashed. 

The accused was a registered member of the Henvey Inlet Band which band was 

descendant of a band whose chief had signed the Robinson treaty. The accused 
was therefore one of those entitled to any of the riçÿrts or benefits flowing 
from the said treaty, including the right to hunt and fish. 

In the case at bar no derogating legislation has been enacted by the Parlia- 

ment of Canada to restrict in any way the right of Indians entitled to benefit 
under the Robinson Treaty from hunting moose at any time on unoccupied Crown 
land. 

Cases referred to: St. Catherine's Milling and Lumber Co. v. R. (1888), 14 App. 

Cas. 46; R. v. White and Bob (1964), 50 D.L.R. (2d) 613, 52 
WWR 193; aff'd (1965) SCR vi, 52 D.L.R. (2d) 481n; R. v. 
Sikyea, 43 D.L.R. (2d) 150, (1964) 2 CCC 325, 43 C.R. 83, 46 
WWR 65; aff'd (1964) SCR 642, 50 D.L.R. (2d) 80, (1965) 2 CCC 
129, 44 C.R. 266, 49 WWR 306 

R. v. Nippi (1969) 70 WWR 390 

Appeal by the crown from the dismissal by a magistrate of an 
information charging respondent, a treaty Indian, with unlawfully 
hunting in a game preserve contrary to sec. 5 of The Game Act, 
RSS, 1965, ch. 356. Appeal allowed. 

It was held by Maher, D.C.J., on a review of the authorities, that 
the present state of the law in Saskatchewan was that while forest 
preserves had been held to be unoccupied crown lands and legisla- 
tion declaring them to be otherwise was ultra vires of the provin- 
cial legislature, lands designated as game preserves ceased to be 
unoccupied crown lands and treaty Indians were bound by the 
provisions of The Game Act prohibiting hunting thereon 

Cases referred to: R. v. Smith (1935) 2 WWR 433 at 437 , 64 CCC 131, 20 Can. Abr. 

1157 (Sask. C.A.); R. v. Strongquill (1953) 8 WWR (NS) 247, 
.i- or-o 1 a n D To/ 1 r\<r ~ 



R. v. Penasse and McLeod (1972) 8 CCC (2d) 569 

A prosecution for being concerned in the sale of fish taken without a 
commercial licence contrary to s. 64(2) (am. 1970, c. 58, s. 9(2)) of the 
Game and Fish Act, 1961-62 (Ont.), c. 48 (now R.S.O. 1970, c. 186, 
s. 69(2)), is not within the terms of s. 81(a) (now s. 89(a)), which 
provides that in a prosecution in respect of “taking, killing, procuring or 
possessing ... fish” the onus is upon the person charged to prove the fish 
was lawfully taken. None of possession, taking, killing or procuring of 
fish is an ingredient of the offence charged, which can be committed 
without any of these acts being proved against the accused. Therefore 
the onus remains cn the Crown to prove the unlawful taking. 

Cases referred to: R. v. Moses (1970) 5 CCC 356 (1970) 3 OR 314, 

13 D.L.R. (3d) 50 

R. v. Rider (1969) 1 CCC 193 

A Treaty Indian who hunts game for food within the boundaries of a 
National Park is guilty of an offence under s. 8(1) of the National 
Parks Act, R.S.C. 1952, c. 189. Under the treaty in question the 
Indians’ hunting rights are withdrawn with respect to those parts of 
the treaty area required for “settlement, mining, or other purposes’’. 
The creation of a National Park in the treaty area comes within the 
words “other purposes”, and, therefore, Parliament in creating a 
National Park and prohibiting all hunting therein is not in violation of 
any treaty promise made by the Crown to the Indians. Even if Parlia- 
ment were in violation of such a promise, the Court would still be 
bound to convict the accused because there is nothing to prevent 
Parliament from breaching treaty promises. 

Cases referred to: R. v. Smith, 64 CCC 131 (1935) 3 D.L.R. 703 (1935) 

2 WWR 433; R. v. Sikyea (1964) 2 CCC 325, 43 C.R. 83, 

43 D.L.R. (2d) 150, 46 WWR 65; aff'd (1965) 2 CCC 129, 
44 C.R. 266, 50 D.L.R. (2d) 80, 49 WWR 306 (1964) 

SCR 642) 

R. v. Sikyea (1964) SCR 642; (1966) 43 D.L.R. (2d) 150; (1962) 40 WWR 494 

The appellant, a treaty Indian, was found guilty by a magistrate at Yellow- 
knife in the Northwest Territories of killing a migratory bird during 
the closed season in violation of Reg. 5(1) (a) of the Migratory Bird 
Regulations, contrary to s. 12(1) of the Migratory Birds Convention 
Act, R.S.C. 1952, c. 179. The appellant admitted that he shot the bird 

. for food. His defence was that under Treaty No. 11 made in 1921 he 
was entitled to hunt and shoot ducks for food regardless of any regula- 
tions or legislation, whether in season or not. The bird was identified 
as a female mallard duck. The conviction was set aside by the Terri- 
torial Court, which also expressed a doubt as to whether the duck was 
wild or domestic. On appeal to the Court of Appeal, the conviction was 
restored on the grounds that the Act was valid legislation and 
abrogated any rights given to Indians by treaty. Leave was granted to 
appeal to this Court. 

Held: The appeal should be dismissed. 

The doubt expressed by the trial judge as to whether the duck in question 
was a wild duck was a question of law alone, since the validity of 
this conclusion was dependant upon the true meaning to be attached to 
the words “wild duck” as used in the statute and regulations. There was 
no room for doubt that a mallard is a species of wild duck within 
the meaning of the Act, and under the circumstances the doubts 
expressed by the trial judge were only consistent with his erroneous 
opinion that a wild duck which once has been tamed or confined and 
is later found at large is not then a wild duck within the meaning of 



R. v. Wesley (1932) 4 D.L.R. 774 

By virtue of s. 12 of the Statutory Agreement between the 
Dominion and the Province of Alberta confirmed by the BN A 
Act, 1930, and dealing with the transfer of the Public Domain to 
the Province Indians in the Province hunting for food may kill 
all kinds of wild animals regardless of age or size wherever found 
on unoccupied Crown lands or other lands to which they have 
a right of access at all seasons and may hunt such animals wPh 
dogs or otherwise as they see fit without having a provincial 
license. Assuming that such a construction involves an in- 
consistency between the first part of that section whereby pro-i 
vincial game laws are to apply to the Indians and the proviso I 
thereto as to Indians hunting for food regardless of the restrictions i 
in the provincial Game Act, R.S.A. 1922, c. 70. a consideration of 
the history and documents relative to the rights of Indians with 
respect to hunting the purpose of the proviso was to assure to the 
Indians covered by the section an unrestricted right to hunt for 
food in the places described in the section and that the apparent 
ambiguity should be determined accordingly. 

Cases referred to: St. Catherine's Milling and Lumber Co. v. The Queen 
(1888), 14 App. Cas. 46; Judicial interpretation of 

treaties - Canada v. Ontario (Indian Annuities) (1910) 
A.C. 637; Canada v. Ontario (Indian Annuities (1897) 

A.C. 199 

Re Section 24 of the B.N.A. Act (1930) 1 D.L.R. 98 

R. v. Wesley (1976) 25 CCC (2d) 309 

The accused was charged with unlawfully hunting deer and possession 
of game contrary to ss. 42(1) and s. 41 of the Game and Fish Act, 
K.S.O. 1970, c. ISO. The accused, an Indian within the meaning of s. 2 
of the Indian Art, K.S.C. 1970, c. I-C, was hunting on unoccupied 
Crown land in the territory covered by the Robinson Treaty of IS50. 
The accused, however, was a James Bay Treaty, Treaty No. 9 
Indian. Both treaties were signed by the Ojibwav Tribe of which he was 
a member, although the Robinson Treaty was not signed by the particu- 
lar “band” of Ojihway to which the accused belonged. The accused led 
evidence that historically the Ojihway Trihe hunted throughout the 
area embracing, inter a!ia, the territory covered by both treaties. On 
appeal by the accused by way of trial de novo from two convictions for 
unlawful hunting of deer and possession of game, held, the appeal 
should be allowed in part and the conviction for possession of the game 
and one of the counts of unlawful hunting quashed. 

Section S3 of the Indian Act provides that the application of provin- 
cial laws to Indians is subject to the terms of any treaty. The aboriginal i 

right of Indians to hunt on unoccupied Crown land, which right was j 
preserved by the Royal Proclamation of 1703 and s. 91(24) of the i 
British North America Act, 1S67, was surrendered by them when they 
entered into the treaties. with the Crown. However, the treaties did 
preserve their right to hunt on unoccupied Crown land within the 
territory covered by the treaty. Accordingly, s. S3 of the Indian Act will 
prevent prosecution of a treaty Indian for violation of procinci.il game : 

legislation when the accused is hunting on unoccupied Crown land 
within the territory covered by a treaty under which .he has rights. 

Although the accused was an Ojihway Indian and both treaties were 
entered into by Ojihway Indians, the rights ot both treaties did not 
enure to his benefit considering the historical evidence that the Ojihway 

“tribe” was in fact a large group of individual “bands” each occupying 
and protecting their own hunting grounds, and, fur.her, that t..e 
treaties were intended to be mutually ) 

Indians covered thereby. The accused coule, cuiim 
onl- under his own bend's treatv. covering h.s own bands traditional. 
Wing •errto-v and Pot the Robinson Treaty. Tnercfore the accused; 
w a rightly conVicted of hunting d“.-r out of *oason on the territory j 
covered bv the Robin*... Treaty of 18.70. However, S. 84 of the Game* 
and Fi.i 'Act provides that only ore co.mct.on for he same kind of 
offence m the same day shall be imposed and s. 2-, of the Interprétât,on 
let R g 0 1970 c 22', provides that where an act cons.-tutes an 

offence'under two or more Acts the accused is "not liable to be punished 
twice for the same act or omission" and therefore only the one con- 
viction contrary to s. 42(1) of the Game and Fish Act should be 
entered. 

exclusive with respect to the 
a treaty right to hunt 
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Cases referred to: R. v. Moses (1970) 13 D.L.R. (3d) 50; Calder et al. v. 

A.-G. B.C. (1973) SCR 313; Kruger and Manuel (1974), 

19 CCC (2d) 162, 51 D.L.R. (3d) 435, (1974) 6 WWR 

206 (rev'd on other grounds 24 CCC (2d) 120, (175) 

5 WWR 167; R. v. St. Catherine's Milling and Lumber Co. 

(1885), 10 O.R. 196; aff'd 14 App. Cas. 46; Isaac et 
al v. Davey et al (1974) 51 D.L.R. (3d) 170; R. v. 

Sikyea (1964) 2 CCC 325, 43 D.L.R. (2d) 150, 43 C.R. 
83, 46 WWR 65; aff'd (1964) SCR 642 (1965) 2 CCC 129, 
50 D.L.R. (2d) 80, 44 C.R. 266, 49 WWR 306; R. v. White 
and Bob (1965), 50 D.L.R. (2d) 613, 52 WWR 193; aff'd 

(1965) SCR vi, 52 D.L.R. 481n; R. v. George (1966) SCR 
267 (1966) 3 CCC 137, 55 D.L.R. (2d) 386; R. v. Syliboy 

(1928), 50 CCC 389, (1929) 1 D.L.R. 307; R. v. Simon 

(1958), 124 CCC 110, 43 M.P.R. 101; R. v. Francis (1970) 

3 CCC 165, 10 D.L.R. (3d) 189, 9 C.R.N.S. 249, 2 N.B.R. 
(2d) 14; R. v. Derriksan (1974), 20 CCC (2d) 157, 52 
D.L.R. (3d) 744, (1975) 1 WWR 56 (aff'd) 24 CCC (2d) 

101, (1975) 4 WWR 761; R. v. Dennis (1974), 22 CCC (2d) 

152, 56 D.L.R. (3d) 379, 28 C.R.N.S. 268, (1975) 2 WWR 
630; The pas Merchants Ltd. v. The Queen (1975) 50 
D.L.R. (3d) 154; R. v. Smith (1935), 64 CCC 131 (1935) 

3 D.L.R. 703 (1935) 2 WWR 433; R. v. Mirasty (1942) 
1 WWR 343; Campbell v. Sandy (1956) 4 D.L.R. (2d) 754; 

Diabo v. Rice (1942) Que. S.C. 418; Beaulieu v. Petitpas 
(1959) Que. P.R. 86; Geoffries v. Williams (1958) 16 D.L.R. 

(2d) 157; R. v. Jim (1915), 26 CCC 236, 22 B.C.R. 106; 

R. v. Rodgers (1923), 40 CCC 51 (1923) 3 D.L.R. 414 (1923) 

2 WWR 353, Man. L.R. 139; R. v. Morley (1931), 58 CCC 

166 (1932) 4 D.L.R. 483, (1932) WWR 193, 46 B.C.R. 28 

R. v. White and Bob (1966) 52 D.L.R. (2d) 481; (1965) 50 D.L.R. (2d) 613 

The prohibitions of the Game Act, R.S.B.C. 1960, c. 160, against the I 
hunting of game, e.g. deer, during the closed season (unless under per- 
mit) do not apply to native Indians, descendants of certain Nanaimo 
tribes, who hunt on unoccupied lands in an organized district, such lands 
not being within a reserve but being lands conveyed to the Hudson’s Bay 
Co. by ancestors in the tribes. The conveyance of surrender of the lands 
in 1854 is a "Treaty” within the meaning of that term in the context 
of the Indian Act, R.S.C. 1952, c. 149; and s. 87 of this Act, in making 
applicable to Indians in a Province all provincial laws of general appli- 
cation subject, inter alia, to “the terms of any treaty and any other 
Act of the Parliament of Canada”, qualifies the application of provincial 
legislation not only by Indian Treaties that create hunting rights but 
also any that confirm or except pre-existing rights already in being. 

Per Davey, J.A., Sullivan, J.A., concurring: Legislation that abrogates 
or abridges hunting rights reserved to Indians under the Treaties and 
agreements by which they sold their ancient territories to the Crown 
and to the Hudson’s Bay Co. for white settlement is legislation in rela- 
tion to Indians because it deals with rights peculiar to them. Such 
rights cannot be abrogated or abridged by provincial legislation alone 
which is of such general application as to include Indians. Only Parlia- 
ment can derogate from those rights, and it has, on the contrary, pre- 
served them by s. 87. 
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R. v. White and Bob (cont'd) 

Per Norris, J.A.: Aboriginal rights existed in favour of Indians from 
time immemorial and they became personal and usufructuary under 
the British Crown when it acquired a proprietary estate, by virtue of its 
sovereignty, over Vancouver Island. The right to hunt and fish on un- 
occupied lands was an aboriginal right confirmed by the Royal Procla- 
mation of 1763 which applied to territories claimed by the British with 
the exception mentioned therein, and it applied to Vancouver Island by i 
virtue of the claim of Sir Francis Drake in 1579 and subsequent British j 
claims thereto. Vancouver Island was not within the exceptions in the 
Proclamation since it was not Hudson’s Bay Co. land in 1763. This 
right to hunt and fish, recognized by British and colonial governments 
before Confederation, could only be extinguished before Confederation by 
surrender to the British Crown and after Confederation by surrender 
to the Dominion Government. Dominion and Provincial Governments 
had recognized this right after Confederation and it had never been 
surrendered or extinguished. 

Per Sheppard, J.A., Lord, J.A., concurring, dissenting: The Game 
Act is valid provincial ’legislation in so far as it applies to Indians not 
on a reserve and it is not ousted by s. 87 of the Indian Act since the 
conveyance or document of 1854 is not a “Treaty” within s. 87, either 
in form or in substance. In form, the parties were the Indians and 
the Hudson’s Bay Co. to which the Crown had granted its interests in 
Vancouver Island in 1849. In substance, the document was a deed of 
surrender by the Indians to the Hudson’s Bay Co., not creating any 
rights of hunting and fishing and not containing any grant of such ; 
rights or promise thereof from the Crown. The assertion therein of 
such rights by the Indians as excepted from the surrender meant the 
exclusion thereof from the operative part of the document. A Treaty 
would include such rights within its operative part either by grant or 
by acknowledgment of their existence. No reliance could be placed on 
the Proclamation of 1763 since it did not apply to Vancouver Island 
which was unknown then to the Crown. 

Cases referred to: Francis v. The Queen 3 D.L.R. (2d) 641 (1956) SCR 618; 

St. Catherine's Milling and Lumber Co. v. The Queen (1888), 
14 App. Cas. 46, 58 L.J.P.C. 54; R. v. Robertson (1886) 

3 Man. R. 613, R. v. Hill (1908) 15 O.L.R. 406; Ontario 

Co. v. Seybold (1900) 31 O.R. 386; Prince and 
Myron v. The Queen (1964) 3 CCC 2, (1964) SCR 81, 46 
WWR 121, 41 C.R. 403; R. v. Wesley (1932) 4 D.L.R. 774 

at p. 781, 58 CCC 269 at p. 276 (1932) 2 WWR 337, 24 

A.L.R. 433; R. v. Sikyea, 50 D.L.R. (2d) 80, (1965) 
2 CCC 129, 49 WWR 306 (1964) SCR 642; Johnson and 

Graham's Lessee v. M'Intosh (1823), 8 Wheaton 543 
(U.S.); A.-G. Que. v. A.-G. Can. 56 D.L.R. 373; 
Re Aboriginal Rights - Ainsiie Tijani v. Secretary, 

Southern Nigeria (1921) 2 A.C. 399; Re Royal 

Proclamation - Campbell v. Hall (1774) 98 E.R. 1045; 
King v. Lady McMaster (1916) Ex. C.R. 68; Prov. of 
Ont. v. Dominion of Can. (1908) 42 SCR 1 (1910) A.C. 
637; R. v. Koonungnak (1963) 45 WWR 282 at p. 302 

42 C.R. 143 

2. Statutes 

(a) Colonial Laws 

R- v. Syliboy (1929) 1 D.L.R. 307 

The Treaty of 1752 made between Governor Hopson and certain 
of the Mick Mack Indians of Nova Scotia, was not in reality a 
treaty, not being made between competent contracting parties and 
did not extend to Cape Breton Indians. The latter therefore ac- 
quired no rights to hunt under the treaty contrary to the general 
game laws of Nova Scctia. 
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(b) Federal Laws 

R. v. Cataqas (1978) 1 WWR 282; (1977) 3 WWR 706 

APPEAL from judgment of L. P. Ferg Co. Ct. J., [1977] 3 W.W.R. 706,1 
who held that the accused, an Indian, should be acquitted on a 
charge under the Migratory Birds Convention Act not on the grounds 
that the Act did not apply to Indians, but on the grounds that, be- 
cause the Department of Indian Affairs, following the decision in 
Rourke v. R., had made a policy of not charging Indians with sucn 
an offence, the charge was an abuse of process. 

Held, the appeal was allowed. The Crown may not dispense with laws 
by executive action; the dispensation was therefore void and not 
available to the accused as a defence. 

Cases referred to: Manitoba Court of Appeal - Daniels v. White (1968) SCR 517, 

64 WWR 365, 4 C.R.W.S., 176, (1969) 1 CCC 299, 2 D.L.R. 
(3d) 1; Rourke v. R-.- (1977) 5 WWR 487 

R. v. Cooper (1969) 1 D.L.R. (3d) 113 

The accused, Indians belonging to the Sooke tribe, were charged with 
being in possession of salmon at a place where at that time fishing for 
such fish was prohibited by s. 18 of the Fisheries Act, R.S.C. 1952, c. 119. 
The accused at the time in question did not have validly dated permits 
under the British Columbia Fishing Regulations, P.C. 1954-1910, SOR 
Con. 1955, vol. 2, p. 1G27. The Sooke tribe had entered into a treaty on 
May 1, 1850, preserving fishing rights to members of such tribe over 
certain territories which included the waters where the fish therein were 
caught. It was submitted on behalf of the accused that the treaty gave 
to members of the tribe an unrestricted right to fish and that, as such, 
the treaty constituted a defence to the charge. The accused were con- 
victed and appealed by way of stated case. Held, the appeals should be 
dismissed and the convictions affirmed. The decision of the Supreme 
Court of Canada in R. v. George, [1966] 3 C.C.C. 137, 55 D.L.R. (2d) 
386, 47 C.R. 382, was conclusive authority against the accused which 
compelled the Court to hold that the treaty of May 1, 1850, was sub- 
ordinate to the provisions of the Fisheries Act and the Regulations there- 
under. For that reason the treaty was no defence to the within charge. 

Cases referred to: R. v. White and Bob (1965), 50 D.L.R. (2d) 613, 

52 WWR 193; aff'd 52 D.L.R. (2d) 481n (1965) SCR vi 

R. v. George (1966) 3 CCC 137, 55 D.L.R. (2d) 386, 
47 C.R. 382 



R. v. Daniels (1968) SCR 517; (1966) 57 D.L.R. (2d) 365 

The appellant is an Indian from the Province of Manitoba and was 
convicted of having game birds in his possession, contrary to s. 12(1) 
of the Migratory Birds Convention Act, R.S.C. 1952, c. 179. On appeal 
by way of trial de novo, the conviction was quashed. On a further 
appeal to the Court of Appeal, the conviction was restored by a 
majority judgment. The appellant was granted leave to appeal to this 
Court. The issue in the appeal is whether para. 13 of an agreement 
made on December 14, 1929, between the government of Canada and 
the government of Manitoba (approved by statutes of the United 
Kingdom Parliament, the Parliament of Canada and the Legislature 'of 
Manitoba) exempts the appellant from compliance with the Migratory 
Birds Convention Act and the regulations made thereunder. Paragraph 
13 provides that.. .“Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that the said Indi- 
ans shall have the right, which the Province hereby assures to them, 
of hunting, trapping and fishing game and fish for food at all seasons 
of the year on all unoccupied Crown lands and on any other lands to 
which the said Indians might have a right of access”. 

Held (Cartwright CJ. and Ritchie, Hall and Spence JJ. dissenting): The 
appeal should be dismissed. 

Per Fauteux, Abbott, Martland, Judson and Pigeon JJ.: Paragraph 13 of 
the agreement did not have the effect of exempting the appellant 
from compliance with the Migratory Birds Convention Act and the 
regulations made thereunder. The whole tenor of the agreement is | 
that of a conveyance of land imposing specified obligations and 
restrictions on the transferee, not on the transferor. This applied 
particularly to para. 13 which made provincial game laws applicable 
to Indians in the province subject to the proviso contained therein. 
That only provincial game laws were in the contemplation of the 
parties, and not federal enactments, is underscored by the words 
“which the Province hereby assures to them” in para. 13. Care was 
taken in framing para. 13 that the legislature of the province could 
not unilaterally affect the right of Indians to hunt for food on 
unoccupied Crown lands. The agreement and the legislation confirm- 
ing it did no more than impose specified obligations and restrictions 
upon the transferee province. They did not repeal by implication a 
statute of Canada giving effect to an international convention. 

Per Pigeon J.: This was a case for the application of the rule of 
construction that Parliament is not presumed to legislate in breach of 
a treaty or in any manner inconsistent with the comity of nations 
and the established rules of international law. The words in para. 13 
of the agreement “Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof” contemplate the laws of Manitoba. It 
is perfectly possible without doing violence to the language used to 
construe para. 13 as applicable solely to provincial laws and thus to 
avoid any conflict. Furthermore, it would not only be foreign to the 
declared object of the agreement but even inconsistent with it, to 
provide for an implied modification of the Migratory Birds Conven- 
tion Act. 

Per Cartwright C J., dissenting: The words “which the Province hereby 
assures to them” do not cut down the right of hunting which in plain 
and unequivocal words para. 13 says the Indians shall have. The 
rights given to the Indians by the words of para. 13 have been, since 
1930, enshrined in our Constitution and given the force of law 
“notwithstanding anything in.. .any Act of the Parliament of Canada”. 
There is no rule which permits to add after the words "Canada” the 
words “except the Migratory Birds Convention Act”. 
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R. v. Daniels (cont'd) 

the Migratory Birds Conventwr 
under, with the result that thes 
in Manitoba when engaged in 
the areas set out in para. 13. 

Cases referred to: Prince and Myron v. The Queen (1964) SCR 81, 46 WWR 

121, 41 C.R. 403, 3 CCC 1; R. v. Wesley (1932) 58 

CCC 269 at 274 to 285, 2 WWR 337, 26 Alta. L.R. 433; 

R. v. White and Bob (1964) 52 WWR 193 at 210-250, 

50 D.L.R. (2d) 613; R. v. Smith (1935) 2 WWR 433, 64 
CCC 131; R. v. Sikyea (1964) SCR 642, 49 WWR 306, 

44 C.R. 266 (1965) 2 CCC 129, 50 D.L.R. (2d) 80; 

R. v. George (1966) SCR 267, 47 C.R. 382, (1966) 3 

CCC 137, 55 D.L.R. (2d) 386 

R. v. Derrikson (1977) 16 N.R. part 3 231; (1975) 4 WWR 761; (1975) 

20 CCC (2d) 157; (1977) 16 N.R. part 3 249 (Prov. Crt.) 

This case arose out of a charge of fishing salmon contrary to 

regulations made under the federal Fisheries Act. The accused was an 

Okanagan Indian and he alleged that he had a right to hunt for food 

in traditional fishing grounds in the Okanagan Valley of British 

Columbia. The trial judge convicted the accused - See paragraphs 46 to 56. 

On appeal by way of stated case to the British Columbia Supreme Court 

the appeal was dismissed and the conviction of the accused was affirmed 
- See paragraphs 13 to 45. 

On appeal to the British Columbia Court of Appeal the appeal was dismissed 

and the conviction of the accused was affirmed - See Paragraphs 2 to 12. 

On appeal to the Supreme Court of Canada the appeal was dismissed and the 

conviction of the accused was affirmed - See paragraph 1. The Supreme 

Court of Canada stated that assuming the accused had an aboriginal right 

to fish, that such a right was subject to regulations imposed by validly 

enacted federal laws. 

Cases referred to: R. v. White and Bob (1965), 52 WWR 193; Calder et al 

v. A.-G. B.C. (1970), 74 WWR 481; 13 D.L.R. (3d) 64; 

(1973) SCR 313 (1973) 4 WWR 1; 34 D.L.R. (3d) 146; 

(1970), 71 WWR 81; 8 D.L.R. (3d) 59; Tee-Hit-Ton Indians 

v. U.S. (1955) 348 U.S. 272; R. v. Sikyea (1964) 46 WWR 

65; R. v. George (1966) SCR 267; R. v. Francis (1969) 

10 D.L.R. (3d) 189; R. v. Discon and Baker (1968) 67 

D.L.R. (2d) 619; Oyekan v. Adele (1957) 2 A.E.R. 785 



R. v. Francis (1970) 3 CCC 165; (1969) 1 NBR (2d) 886 

Even if it can be established that an Indian has a right to fish at a 
particular place and that right has been conferred by treaty, such ng 
does not exclude the applicability of federal fisheries legislation to that 
Indian. Thus where an Indian fishes without a licence. as required by 
federal legislation a conviction resulting therefrom will be upheld. 

Cases referred to: Simon v. The Queen, 124 CCC 110, 43 M.P.R. 101, 
R. v. George, 55 D.L.R. (2d) 386 (1966) 3 CCC 13 

(1966) SCR 267, 47 C.R. 382; Sikyea v. The Queen, 

50 D.L.R. (2d) 80 (1965) 2 CCC 129 (1964) SCR 642, 
44 C.R. 266, 49 WWR 306, folld. 

R. v. Frank (1978) 1 SCR 95; (1976) 24 CCC (2d) 321 

The appellant, a treaty Indian resident in Saskatche-1 

wan, was found in possession of a moose, which he had 
hunted and killed for food in Alberta. He was charged 
with unlawfully having in his possession moose meat 
contrary to s. 16 of the Wildlife Act, R.S.A. 1970, c. 
391. The chsr^c W2S dismissed by tbs PrQvin,r,i'’ i p^ur* 
judge. On an appeal by the Crown by stated case, the 
Supreme Court of Alberta, Appellate Division, directed 
that a conviction be recorded. An appeal by the accused 
was then brought to this Court. 

The appellant was hunting on Treaty No. 6 lands.! 
This treaty was concluded in 1876 between the Queen 
and various tribes of Indians inhabiting the area. The 
tract covers roughly the central one third of the present 
Provinces of Alberta and Saskatchewan. The treaty 
secured to the Indians the right to pursue their avoca-i 
tions of hunting and fishing subject to any regulations 
made by the Government of Canada. 

The Alberta Natural Resources Transfer Agreement 
(approved by 1930 (Can.), c. 3. and 1930 (Alta.), c. 21, 
and thereafter confirmed by the British North America 
Act, 1930 (U.K.) c. 26) transferred from Canada to 
Alberta the interest of the Crown in all Crown lands, 
mines and minerals within Alberta. Paragraph 12 of this 
Agreement provides that “In order to secure to the 
I .uians of iiic Province the Continuance of the supply of 
game and fish for their support and subsistence, Canada 
agrees that the laws respecting game in force in the 
Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that 
the said Indians shall have the right, which the Province 
hereby assures to them, of hunting, trapping and fishing 

game and fish for food at all seasons of the year on all 
unoccupied Crown lands and on any other lands to 
which the said Indians may have a right of access.” 

Held:The appeal should be allowed and the verdict of 
acquittal restored. 

The effect of s. 88 of the Indian Act, R.S.C. 1970, c. 
1-6, is to make applicable to Indians, except as stated, all 
laws of general application from time to time in force in 
any province, including provincial game laws, but sub- 
ject to the terms of any treaty and subject also to any 
other act of the Parliament of Canada. Thus, the appel- 
lant is protected from the application of the Wildlife Act 
of Alberta to the extent that he can call in aid Treaty 
No. 6 and para. 12 of the Alberta Natural Resources 
Transfer Agreement. The essential differences, for 
present purposes, between the Treaty and the Agree- 
ment are (i) under the former the hunting rights were at 
large while under the latter the right is limited to 
hunting for food and (ii) under the former the rights 
were limited to about one-third of the Province of 
Alberta, while under the latter they extend to the entire 
province. In the present case these differences were 
unimportant because the appellant was hunting for food 
and upon land touched by both Treaty and Agreement. 



R. v. Frank (cont'd) 

The phrases “Indians of the Province” and “Indians 
within the boundaries thereof in para. 12 of the Agree- 
ment do not refer to the same group. The use of 
different language suggests different groups. “Indians of 
the Province” means Albert3 Indians. The words “Indi- 
ans within the boundaries”, on the other hand, refer to a 
larger group, namely, Indians who, at any particular 
moment, happen to be found within the boundaries of 
the Province of Alberta, irrespective of normal resi- 
dence. All persons forming part of this latter group are 
subject to the game laws in force at any given time in 
that Province but with the right of hunting, trapping and 
fishing game and fish for food at all seasons of the year 
on unoccupied Crown lands and on any other lands to 
which the Indians may have a right of access. The words . 
“Indians within the boundaries” mean all Indians within I 
the boundaries of Alberta, and not just some of the 
Indians within such boundaries. 

! 

Cases referred to: Alberta Supreme Crt, - R. v. Wesley (1932) 58 CCC 

269; Prince and Myron v. The Queen (1964) 3 CCC 2; 

Myran et al v. The Queen (1975) 23 CCC (2d) 73, 

58D.L.R. (3d) 1, 5N.R. 551 ; Sikyea v. The Queen 

(1965) 2 CCC 129, 50 D.L.R. (2d) 80, (1964) SCR 642, 
44 C.R. 266, 49 WWR 306: aff'd (1964) 2 CCC 325, 43 

D.L.R. (2d) 150, 43 C.R. 83, 46 WWR 65; R. v. George 

(1966) 3 CCC 137, 55 D.L.R. (2d) 386, (1966) SCR 267, 
47 C.R. 382; Daniels v. The Queen (1969) 1 CCC 299, 

2 D.L.R. (3d) 1, (1968) SCR 520, 4 C.R.N.S. 176, 64 

WWR 385; Re Interpretation of Laws - Walsh v. The 
Secretary of State for India (1863) 10 H.L.C. 367; 

Hough v. Windus (1884) 12 QBD 224; David v. DaSilva 

(1934) A.C. 106; Re Metropolitan Film Studios Applica- 

tion (1962) 1 WWR 1315; Supreme Court - R. v. Wesley 

(1932) 2 WWR 337; R. v. Smith (1935) 2 WWR 433; R. v. 

Strongquill (1953) 8 WWR 247; Prince and Myron v. The 
Queen (1964) SCR 81; Re Interpretation of Laws - 
Shephard's Trustees v. Shephard (1945) S.C. 60 (Scot.) 

R. v. George (1966) SCR 267; (1964) 45 D.L.R. (2d) 709; (1964) 41 D.L.R. 

(2d) 31 

The respondent, an Indian, shot two migratory wild ducks on a Reserve! 
at a time not during the open season for such birds. They were to be ! 
used for food and were not to be sold. He was acquitted at trial on a 
charge of unlawfully hunting laid pursuant to s. 12(1) of the 

Migratory Birds Convention Act, RJS.C. 1032, c. 179, on the ground ; 
that the Act did not apply to him. On appeal by the Crown to the i 
Supreme Court of Ontario, the dismissal of the charge was affirmed 
and a further appeal to the Court of Appeal was dismissed by a 
majority judgment. The Crown was granted leave to appeal to this 
Court. 

field (Cartwright J. dissenting): The appeal should be allowed and a 
verdict of guilty should be entered. • 

Per Fauteux, Abbott, Martland, Judson, Ritchie and Hall JJ.: The object | 
and intent of s. S7 of the Indian Act, R b.C. 1952, c. 119, is to ma.-^e i 
Indians, who are under the exclusive legislative jurisuiction of I ar- 
liament by virtue of s. 91(21) of the BSA. Act, 1SC7, subject to 
provincial laws of general application. 



R. v. George (cont'd) 

Section S7 was not intended to be a declaration of the paramountcy of ' 
treaties over federal legislation. The reference to treaties was incorpo- 
rate! in a section the purpose of which was to make provincial laws , 
applicable to Indians, so as to preclude any interference with rights | 
under treaties resulting from the impart of provincial legislation. The i 
provisions of s. S7 do not prevent the application to Indians of the 
Migratory Birds Convention Act. There was no valid distinction 
between the present case and that of Sikyea v. The Queen, [19G4] 
SCR. 652, which should be followed. 

Per Cartwright J., dissenting: The Treaty of 1S27 was a treaty within the 
meaning of that word as used in s. S7 of the Indian .-let. That Treaty 
assured to the Indians the right to hunt and fish on the Reserve. That 

_ right has not been effectively destroyed by the Migratory Birds . 
Convention .let and the Migratory Birds Regulations so far as wild J 
ducks are concerned. The Migrc.tory Birds Convention Act is a law of 1 

general application in force in Ontario and applicable to the respond- 
ent, but by s. S7 its application to him is made subject to the terms 
of the Treaty of 1S27. Section S7 of the Indian Act shows that 
Parliament was careful to preserve the rights solemnly assured to the 
Indians by the Treaty of 1S27. Section S7 makes the Indians subject 
to the laws of general application in force in the province in which 
they reside but at the same time it preserves inviolate to the Indians 
whatever rights they have under the terms of any treaty so that in a 
case of conflict between the provisions of the laws and the terms of 
the treaty the latter shall prevail. The question as to whether the j 
right assured by the Treaty of 1S27 has been destroyed by the i 
Migratory Birds Convention Act has not been decided in favour of 
the Crown by the decision of this Court in Sikyea v. The Queen, 
supra. 

Cases referred to: Supreme Court - Dominion of Canada v. Prov. of Ontario 

(1910) A.C. 637; Sikyea v. The Queen (1964) SCR 642, 
49 WWR 306, 50 D.L.R. (2d) 80; Re Noah Estate (1961) 
36 WWR 577 

R. v. Kupiyana (1972) 2 WWR 418 

Appeal by way of stated case from a conviction of unlawfully hav- 
ing in possession migratory birds, contrary to s. 11(2) of the 
Migratory Birds Regulations, an offence by virtue of s. 12(1) of I 
the Migratory Birds Convention Act, R.S.C. 1952, c. 179. 

Held, on a review of the relevant legislation, that s. 11(2) of the 
Migratory Birds Regulations was ultra vires; the subsection was 
to be construed so as to make possession of migratory birds an 
offence subject to an exception which placed upon the accused the 
burden of proving that he fell within the exception: Regina v. ; 
Appleby, [1971] 4 W.VV.R. 601, 16 C.R.N.S. 35, 3 C.C.C. (2d) 354,1 
21 D.L.R. (3d) 325 (Can.) followed. : 

R. v. Rider (1969) 1 CCC 193 

A Treaty Indian who hunts game for food within the boundaries of a 
National Park is guilty of an offence under s. 8(1) of the Rational 
Parks Act, R.S.C. 1952, c. 189. Under the treaty in question the 
Indians’ hunting rights are withdrawn with respect to those parts of 
the treaty area required for "settlement, mining, or other purposes’’. 
The creation of a National Park in the treaty area comes within the : 
words "other purposes”, and, therefore, Parliament in creating a i 
National Park and prohibiting all hunting therein is not in violation of : 
any treaty promise made by the Crown to the Indians. Even if Parlia- 
ment were in violation of such a promise, the Court would still be 
bound to convict the accused because there is nothing to prevent 
Parliament from breaching treaty promises. 

Cases referred to: R. v. Smith, 64 CCC 131 (1935) 3 D.L.R. 703 (1935) 

2 WWR 433; R. v. Sikyea (1964) 2 CCC 325, 43 C.R. 83, 

43 D.L.R. (2d) 150, 46 WWR 65; aff'd (1965) 2 CCC 129, 

44 C.R. 266, 50 D.L.R. (2d) 80, 49 WWR 306 (1964) 

SCR 642 



— V- Sikyea (1964) SCR 642; (1966) 43 D.L.R. (2d) 150; (1962) 40 

The appellant, a treaty Indian, wa? found guilty by a magistrate at Yellow- 
knife in the Northwest Territories of killing a migratory bird during 
the closed season in violation of Reg. 5(1) fa) of the Migratory Bird 
Regulations, contrary to s. 12(1) of the Migratory Birds Convention 
Act, R.S.C. 1952, c. 179. The appellant admitted that he shot the bird 

. for food. His defence was that under Treaty No. 11 made in 1921 he 
was entitled to hunt and shoot ducks for food regardless of any regula- 
tions or legislation, whether in season or not. The bird was identified 
as a female mallard duck. The conviction was set aside by the Terri- 
torial Court, which also expressed a doubt as to whether the duck was 
wild or domestic. On appeal to the Court of Appeal, the conviction was 
restored on the grounds that the Act was valid legislation and 
abrogated any rights given to Indians by treaty. Leave was granted to 
appeal to this Court. 

Held: The appeal should be dismissed. 

The doubt expressed by the trial judge as to whether the duck in question 
was a wild duck was a question of law alone, since the validity of 
this conclusion was dependant upon the true meaning to be attached to 
the words “wild duck” as used in the statute and regulations. There was 
no room for doubt that a mallard is a species of wild duck within 
the meaning of the Act, and under the circumstances the doubts 
expressed by the trial judge were only consistent with his erroneous 
opinior that a wild duck which once has been tamed or confined and 
is later found at large is not then a wild duck within the meaning of 

R. v. Simon, 124 CCC 110 

APPEAL from conviction for breach of New Brunswick 
Fishery Regulations. Affirmed. 

Cases referred F.o: Francis v. The Queen, 3 D.L.R. (2d) 641, (1956) 

R. v. Syliboy, 50 Can. CC 389, (1929) l’ü.L.R. 

(c) Migratory Birds Convention Act 

R. v. Catagas (1978) 1 WWR 282; (1977) 3 WWR 706 

APPEAL from judgment of L. P. Ferg Co. Ct. J., [1977] 3 W.W.R. 706, 
who held that the accused, an Indian, should be acquitted on a 
charge under the Migratory Birds Convention Act, not on the grounds 
that the Act did not apply to Indians, but on the grounds that, be- 
cause the Department of Indian Affairs, following the decision in 
Rourke v. R., had made a policy of not charging Indians with such 
an offence, the charge was an abuse of process. 

Held, the appeal was allowed. The Crown may not dispense with laws 
by executive action; the dispensation was therefore void and not 
available to the accused as a defence. 

rsi„- referred to; Manitoba Court of Appeal - Daniels v. White; 
0aS Rourke v. R. (1977) 5 WWR 487 

WWR 494 

SCR 618; 
307 



R. v. Daniels (1968) SCR 517; (1966' 57 D.L.R. (2d) 365 

The appellant is an Indian from the Province of Manitoba and was 
convicted of having game birds in his posscssior, contrary to s. 12(1) 
of the .}figralory Birds Convention Act, RJS.C. 1052, c. 179. On appeal 
by way of trial dc novo, the conviction was quashed. On a further 
appeal to the Court of Appeal, the conviction was restored by a 
majority judgment. The appellant was granted leave to appeal to this 
Court. The issue in the appeal is whether para. 13 of an agreement 
made on December 14, 1929, between the government of Canada and 
the government of Manitoba (approved by statutes of the United 
Kingdom Parliament, the Parliament of Canada and the Legislature ni 
Manitoba) exempts the appellant from compliance with the Migratory 
Birds Convention Act and the regulations made thereunder. Paragraph 
13 provides that.. .“Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that the said Indi- 
ans shall have the right, which the Province hereby assures to them, 
of hunting, trapping and fishing game and fish for food at all seasons 
of the year on all unoccupied Crown lands and on any other lands to 
which the said Indians might have a right of access”. 

Held (Cartwright CJ. and Ritchie, Hall and Spence JJ. dissenting): The 
appeal should be dismissed. 

Per Fauteux, Abbott, Martland, Jtidson and Tigcon JJ.: Paragraph 13 of 
the agreement did not have the effect of exempting the appellant 
from compliance with the Migratory Birds Convention Act and the 
regulations made thereunder. The whole tenor of the agreement is 
that of a conveyance of land imposing specified obligations and 
restrictions on the transferee, not on the transferor. This applied 
particularly to para. 13 which made provincial game laws applicable 
to Indians in the province subject to the proviso contained therein. 
That only provincial game laws were in the contemplation of the 
parties, and not federal enactments, is underscored by the words 
"which the Province hereby assures to them” in para. 13. Care was 
taken in framing para. 13 that the legislature of the province could 
not unilaterally affect the right of Indians to hunt for food on 
unoccupied Crown lands. The agreement and the legislation confirm- 
ing it did no more than impose specified obligations and restrictions 
upon the transferee province. They did not repeal by implication a 
statute of Canada giving effect to an international convention. 

Per Pigeon J.: This was a case for the application of the rule of 
construction that Parliament is not presumed to legislate in breach of 
a treaty or in any manner inconsistent with the comity of nations 
and the established rules of international law. The words in para. 13 
of the agreement “Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof’ contemplate the laws of Manitoba. It 
is perfectly possible without doing violence to the language used to 
construe para. 13 as applicable solely to provincial laws and thus to 
avoid any conflict. Furthermore, it would not only be foreign to the 
declared object of the agreement but even inconsistent with it, to 
provide for an implied modification of the Migratory Birds Conven- 
tion Act. 

Per Cartwright C J, dissenting: The words “which the Province hereby 
assures to them” do not cut down the right of hunting which in plain 
and unequivocal words para. 13 says the Indians shall have. The 
rights given to the Indians by the words of para. 13 have been, since 
1930, enshrined in our Constitution and given the force of law 
"notwithstanding anything in. ..any Act of the Parliament of Canada”. 
There is no rule which permits to add after the words "Canada” the 
words “except the Migratory Birds Convention Act”. 



R- v. Daniels (cont'd) 

Per Ritchie, Hall and Spence JJ., dissenting: Th2 words in para. 13 of 
the agreement “which the Province hereby assures to them” do not | 
have the effect of limiting the rights thereby accorded to the Indians, , 
to provincial rights, but rather to constitute additional assurance of 
the general rights described in that paragraph. 

In view of the words of s. 1 of the B.NA. Act, 1930, giving the 
agreement the force of law "notwithstanding anything in...any Act 
of the Parliament of Canada”, the agreement takes precedence over 
the Migratory Birds Convention Act and the regulations made there- 
under, with the result that these enactments do not apply to Indians : 
in Manitoba when engaged in hunting migratory birds for food in 
the areas set out in para. 13. 

Cases referred to: Prince and Myron v. The Queen (1964) SCR 81, 46 WWR 

121. 21 C.R. 403, 3 CCC 1; R. v. Wesley (1932) 58 
CCC 269 at 274 to 285, 2 WWR 337, 26 Alta. L.R. 433; 

R. v. White and Bob (1964) 52 WWR 193 at 210-250, 
50 D.L.R. (2d) 613; R. v. Smith (1935) 2 WWR 433, 64 

CCC 131; R. v. Sikyea (1964) SCR 642, 49 WWR 306, 
44 C.R. 266 (1965) 2 CCC 129, 50 D.L.R. (2d) 80; 

R. v. George (1966) SCR 267, 47 C.R. 382, (1966) 3 
CCC 137, 55 D.L.R. (2d) 386 

— v- George (1966) SCR 267; (1964) 45 D.L.R. (2d) 709; (1964) 41 D L R 
(2d) 31 

The respondent, an Indian, shot two migratory wild ducks on a Reserve 

at a time not during the open season for such birds. They were to be 
used for food and were not to be sold. He was acquitted at trial on a 
charge of unlawfully hunting laid pursuant to s. 12(1) of the ' 

Migratory Birds Convention Act, RS.C. 1952, c. 179, on the ground 
that the Act did not apply to him. On appeal by the Crown to the 
Supreme Court of Ontario, the dismissal of the charge was affirmed 
and a further appeal to the Court of Appeal was dismissed by a 
majority judgment. The Crown was granted leave to appeal to this 
Court. 

Held (Cartwright J. dissenting): The appeal should be allowed and a j 
verdict of guilty should be entered. 

Per Fauteux, Abbott, Martland, Judson, Ritchie and Hall JJ.: The object 
and intent of s. S7 of the Indian Act, RS.C. 1952, c. 149, is to make 
Indians, who are under the exclusive legislative jurisdiction of Par- 
liament by virtue of s. 91(24) of the BA'A. Act, 1SC7, subject to 
provincial laws of general application. 

Section S7 was not intended to be a declaration of the paramountcy of 
treaties over federal legislation. The reference to treaties was incorpo- 
rated in a section the purpose of which was to make provincial laws 
applicable to Indians, so as to preclude any interference with rights 
under treaties resulting from the impact of provincial legislation. The 
provisions of s. S7 do not prevent the application to Indians of the 
Migratory Birds Convention Act. There was no valid distinction 
between the present case and that of Sikyea v. The Queen, [1901] 
S.C.R. 612, which should be followed. 
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Per Cartwright J., dissenting: The Treaty of 1S27 was a treaty within the 
meaning of that word as used in s. S7‘of the Indian Act. That Treaty 
assured to the Indians the right to hunt and fish on the Reserve. That 

. right has not been effectively destroyed by the Migratory Birds 
Convention Act and the Migratory Birds Regulations so far as wild 
ducks are concerned. The Migratory Birds Convention Act is a law of 
general application in force in Ontario and applicable to the respond- 
ent, but by s. S7 its application to him is made subject to the terms 
of the Treaty of 1S27. Section S7 of the Indian Act shows that 
Parliament was careful to preserve the rights solemnly assured to the 
Indians by the Treaty of 1S27. Section S7 makes the Indians subj'ect 
to the laws of general application in force in the province in which 
they reside but at the same time it preserves inviolate to the Indians 
whatever rights they have under the terms of any treaty so that in a 
case of conflict between the provisions of the laws and the terms of 
the treaty the latter shall prevail. The question as to whether the 
right assured by the Treaty of 1S27 has been destroyed by the 
Migratory Birds Convention Act has not been decided in favour of 
the Crown by the decision of this Court in Sikyea v. The Queen, 
supra. 

Cases referred to: Supreme Court - Dominion of Canada v, Prov. of Ontario 

(1910) A.C. 637; Sikyea v. The Queen (1964) SCR 642, 
49 WWR 306, 50 D.L.R. (2d) 80; Re Noah Estate (1961) 

36 WWR 577 



jj^v. Kupiyana (1972) 2 WWR 418 

Appeal by way of stated case from a conviction of unlawfully hav- : 
ing in possession migratory birds, contrary to s. 11(2) of the 
Migratory Birds Regulations, an offence by virtue of s. 12(1) of1 

the Migratory Birds Convention Act, R.S.C. 1952, c. 179. 

Held, on a review of the relevant legislation, that s. 11(2) of the 
Migratory Birds Regulations was ultra vires; the subsection was 
to be construed so as to make possession of migratory birds an 
offence subject to an exception which placed upon the accused the 
burden of proving that he fell within the exception: Regma v. 
Appleby, [1971] 4 W.W.R. 601. 16 C.R.N'.S. 35. 3 C.C.C. (2d) 354, 
21 D.L.R. (3d) 325 (Can.) followed. 

R_. v. Sikyea (1964) SCR 642; (1966) 43 D.L.R. (2d) 150; (1962) 40 WWR 494 

The appellant, a treaty Indian, was found guilty by a magistrate at Yellow- 
knife in the Northwest Territories of killing a migratory bird during 
the closed season in violation of Reg. 5(1) (a) of the Migratory Bird 
Regulations, contrary to s. 12(1) of the Migratory Birds Convention 

Act, R.S.C. 1952, c. 179. The appellant admitted that he shot the bird 
. for food. His defence was that under Treaty No. 11 made in 1921 he 

was entitled to hunt and shoot ducks for food regardless of any regula- 
tions or legislation, whether in season or not. The bird was identified 
as a female mallard duck. The conviction was set aside by the Terri- 
torial Court, which also expressed a doubt as to whether the duck was 
wild or domestic. On appeal to the Court of Appeal, the conviction was 
restored on the grounds that the Act was valid legislation and 
abrogated any rights given to Indians by treaty. Leave was granted to 
appeal to this Court. 

Held: The appeal should be dismissed. 

The doubt expressed by the trial judge as to whether the duck in question 
was a wild duck was a question of law alone, since the validity of 
this conclusion was dependant upon the true meaning to be attached to 
the words "wild duck” as used in the statute and regulations. There was 
no room for doubt that a mallard is a species of wild duck within 
the meaning of the Act, and under the circumstances the doubts 
expressed by the trial judge were only consistent with his erroneous 
opinion that a wild duck which once has been tamed or confined and 
is later found at large is not then a wild duck within the meaning of 

(d) Natural Resources Transfer Agreement 

K v. Cardinal (1974) SCR 695; (1975) 22 D.L.R. (3d) 716; (1972) 22 D.L.R. 

(3d) 716 

The appellant, a treaty Indian, at his home on an 
Indian Reserve in Alberta, sold a piece of moose 
j.jeat to a non-Indian. He was charged with unlawful 
trafficking in big game, in breach of s. 37 of the i 
Wiildlife Act. R.S.A. 1970, c. 391. It is uncontested 
that what he did was, in fact and in law, within the i 
p'ohibitions of that Act. The appellant was acquitted 1 

at trial on the ground that the Wildlife Act was ultra 

res of the Legislature in its application to the appel- 
ant as an Indian on an Indian Reserve. An appeal by 
«say of a stated case was dismissed. On a further) 
appeal to the court of Appeal, the judgment at trial 
was reversed. The appellant was granted leave to 
appe»; to this Court. 

Held (Hall, Spence and Laskin JJ. dissenting): The 
appeal should be dismissed. 

Per Fauteux CJ. and Abbott, Martland, Judson, 
Ritchie and Pigeon JJ.: Section 12 of the Alberta 
Natural Resources Agreement of 1929, between the 
Government of Canada and the Government of 
Alberta, made the provisions of the Wildlife Act 
applicable to all Indians, including those on Reserves,: 
and governed their activities throughout the province, i 
including Reserves. By virtue of s. 1 of the B.N.A.\ 
Act, 1930, it has the force of law, notwithstanding 
anything contained in the B.N.A. Act, 1867, any 
amendment thereto, or any federal statute. 

Section 91 (24) of the B.N.A. Act, 1867, gave 
exclusive legislative authority to the Canadian Parlia- 
ment în rpçnppt r\f TnHionc onH m/Ar lonric rPCPrvpH 
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for the Indians. A provincial Legislature could not 
enact legislation in relation to Indians, or in relation 
to Indian Reserves, but this is far from saying that the 
effect of s. 91(24) was to create enclaves within a: 
Province within the boundaries of which provincial: 

legislation could have no application. Section 91(24) 
does not purport to define areas within a province 
within which the power of a province to enact Jegisla- j 
tion, otherwise within its powers, is to be excluded. * 
Section 37 of the Wildlife Act does not relate to 
Indians, qua Indians, and is applicable to all Indians, 
including those on Reserves. 

The purpose of s. 12 of the Agreement is to secure 
to the Indians of the province a continuing supply of 
game and fish for their support and subsistence. It 
could not have been intended that the controls which 
would apply to Indians in relation to hunting and 
fishing for purposes other than for their own food, 
should apply only to Indians not on Reserves. 

Per Hall, Spence and Laskin JJ., dissenting: Apart 
entirely from the exclusive power vested in the Par- 
liament to legislate in relation to Indians, its exclusive 
power in relation also to Indian Reserves puts such 
tracts of land beyond provincial competence to regu- 
late their use or to control resources thereon. It is only 
Parliament that may legislate in relation to Reserves i 
once they have been recognized or set aside as such, i 
Indian Reserves are enclaves which are withdrawn 
from provincial regulatory power. During its exist- 
ence as such a Reserve is no more subject to provin- 
cial legislation than is federal Crown property or any 
other enterprise falling within exclusive federal 
competence. Not only provincial game laws but other 
provincial regulatory legislation can have no applica- 
tion, of its own force, to such Reserves, at least 
where it is sought to subject Indians thereon to such 
legislation. 

Section 10 of the Agreement provides that all 
Indian Reserves are to continue to be administered by 
the Government of Canada for the purposes of 
Canada. That points clearly to the exclusion of 
Reserves from provincial control. Section 12 is con- 
cerned with Indians as such, and with guaranteeing to 
them a continuing right to hunt, trap and fish for food 

regardless of provincial game laws which would 
otherwise confine Indians in parts of the province 
that are under provincial administration. Section 12 

of the Agreement cannot, in view of s. 10 thereof and j 
in view of s. 91(24) of the B.N.A. Act, have the i 
effect of subjecting Indians on a Reserve to the 
Alberta Wildlife Act. 

APPEAL from a judgment of the Supreme] 
Court of Alberta, Appellate Division', overrul- 
ing the judgment of the Court below. Appeal 
dismissed, Hall, Spence and Laskin JJ. 
dissenting. 

Cases referred to: Daniels v. White and The Queen (1968) SCR 517, 64, WWR 385, 

4 C.R.N.S. 176, (1969) 1 CCC 299, 2 D.L.R. (3d) 1; R. v. 

Wesley (1932) 2 WWR 337, 58 CCC 26$ (1932) 4 D.L.R. 774; 
Prince and Myron v. R. (1964) SCR 81 at 84, 46 WWR 121, 41 

C.R. 403, (1964) 3 CCC 1; R. ex rel. Clinton v. Strongquill 
(1953) 2 D.L.R. 264; Francis v. R. (1956) SCR 615; R. v. 

George (1956) SCR 267 
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R. v. Daniels (1968) SCR 517; (1966) 57 D.L.R. (2d) 365 

The appellant is an Indian from the Province of Manitoba and was 
convicted of having game birds in his possession, contrary to s. 12(1) 
of the Migratory Birds Convention Act, RiS.C. 1952, c. 179. On appeal 
by way of trial de r.ovo, the conviction was quashed. On a further 
appeal to the Court of Appeal, the conviction was restored by a 
majority judgment. The appellant was granted leave to appeal to this 
Court. The issue in the appeal is whether para. 13 of an agreement 
made on December 14. 1929, between the government of Canada and 
the government of Manitoba (approved by statutes of the United 
Kingdom Parliament, the Parliament of Canada and the Legislature "of 
Manitoba) exempts the appellant from comp'iance with the Migratory 
Birds Convention Act and the regulations made thereunder. Paragraph 
13 provides that...‘'Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that the said Indi- 
ans shall have the right, which the Province hereby assures to them, 
of hunting, trapping and fishing game and fish for food at all seasons 
of the year on all unoccupied Crown lands and on any other lands to 
which the said Indians might have a right of access”. 

Held (Cartwright CJ. and Ritchie, Hall and Spence JJ. dissenting): The 
appeal should be dismissed. 

Per Fautcux, Abbott, Martland, Judson and Pigeon JJ.: Paragraph 13 of 
the agreement did not have the effect of exempting the appellant 
from compliance with the Migratory Birds Convention Act and the 
regulations made thereunder. The whole tenor of the agreement is 
that of a conveyance of land imposing specified obligations and 
restrictions on the transferee, not on the transferor. This applied 
particularly to para. 13 which made provincial game laws applicable 
to Indians in the province subject to the proviso contained therein. 
That only provincial game laws were in the contemplation of the 
parties, and not federal enactments, is underscored by the words 

. "which the Province hereby assures to them” in para. 13. Care was 
taken in framing para. 13 that the legislature of the province could 
not unilaterally affect the right of Indians to hunt for food on 
unoccupied Crown lands. The agreement and the legislation confirm- 
ing it did no more than impose specified obligations and restrictions 
upon the transferee province. They did not repeal by implication a 
statute of Canada giving effect to an international convention. 

Per Pigeon J.: This was a case for the application of the rule of 
construction that Parliament is not presumed to legislate in breach of 
a treaty or in any manner inconsistent with the comity of nations 
and the established rules of international law. The words in para. 13 
of the agreement “Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof” contemplate the laws of Manitoba. It 
is perfectly possible without doing violence to the language used to 
construe para. 13 as applicable solely to provincial laws and thus to 
avoid any conflict. Furthermore, it would not only be foreign to the 
declared object of the agreement but even inconsistent with it, to 
provide for an implied modification of the Migratory Birds Conven- 
tion Act. 

Per Cartwright CJ., dissenting: The words “which the Province hereby 
assures to them” do not cut down the right of hunting which in plain 
and unequivocal words para. 13 saj's the Indians shall have. The 
rights given to the Indians by the words of para. 13 have been, since 
1930, enshrined in our Constitution and given the force of law 
"notwithstanding anything in...any Act of the Parliament of Canada". 
There is no rule which permits to add after the words "Canada” the 
words “except the Migratory Birds Convention Act". 
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R. v. Daniels (cont'd) 

Per Ritchie, liai’; and Spence JJ., dissenting: The words in para. 13 of 
the agreement “which the Province hereby assures to them" do not 
have the effect of limiting the rights thereby accorded to the Indians, 

'to provincial rights, but rather to constitute additional assurance of 
the general rights described in that paragraph. 

In view of the words of s. 1 of the BN A. Act, 1930, giving the 
agreement the force of law "notwithstanding anything in...any Act 
of the Parliament of Canada", the agreement takes precedence over 
the Migratory Birds Convention Act and the regulations made there-' 
under, with the result that these enactments do not apply to Indians 
in Manitoba when engaged in hunting migratory birds for food in 
the areas set out in para. 13. _ 

Cases referred to: Prince and Myron v. The Queen (1964) SCR 81, 46 WWR 

121, 41 C.R. 403, 3 CCC 1; R. v. Wesley (1932) 58 

CCC 269 at 274 to 285, 2 WWR 337, 26 Alta. L.R. 433; 

R. v. White and Bob (1964) 52 WWR 193 at 210-250, 
50 D.L.R. (2d) 613; R. v. Smith (1935) 2 WWR 433, 64 

CCC 131; R. v. Sikyea (1964) SCR 642, 49 WWR 306, 

44 C.R. 266 (1965) 2 CCC 129, 50 D.L.R. (2d) 80; 

R. v. George (1966) SCR 267, 47 C.R. 382, (1966) 3 
CCC 137, 55 D.L.R. (2d) 

R. v. Frank (1978) 1 SCR 95; (1976) 24 CCC 

The appellant, a treaty Indian resident in Saskatche- 
wan, was found in possession of a moose, which he had 
hunted and killed for food in Alberta. He was charged 
with unlawfully having in his possession moose meat 
contrary to s. 16 of the Wildlife Act, R.S.A. 1970. c. 
391. Tkj \V2£ d !S rP l£c Ky f V> » DPAHInoin I C'/-»11 

judge. On an appeal by the Crown by stated case, the 
Supreme Court of Alberta, Appellate Division, directed 
that a conviction be recorded. An appeal by the accused 
was then brought to this Court. 

The appellant was hunting on Treaty No. 6 lands. 
This treaty was concluded in 1876 between the Queen 
and various tribes of Indians inhabiting the area. The 
tract covers roughly the central one third of the present 
Provinces of Alberta and Saskatchewan. The treaty 
secured to the Indians the right to pursue their avoca- 
tions of hunting and fishing subject to any regulations 
made by the Government of Canada. 

The Alberta Natural Resources Transfer Agreement 
(approved by 1930 (Can.), c. 3. and 1930 (Alta.), c. 21. 
and thereafter confirmed by the British North America 
Act, 1930 (U.K.) c. 26) transferred from Canada to 
Alberta the interest of the Crown in all Crown lands, 
mines and minerals within Alberta. Paragraph 12 of this 
Agreement provides that “In order to secure to the 
I .uuiis of i lie rtuviiicc i lie continu alive of i!ic supply of 
game and fsh for their support and subsistence, Canada 
agrees that the laws respecting game in force in the 
Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that 
the said Indians shall have the right, which the Province 
hereby assures to them, of hunting, trapping and fishing 

386 

(2d) 321 

game and fish for food at all seasons of the year on alll 
unoccupied Crown lands and on any other lands to! 
which the said Indians may have a right of access." 

Held.The appeal should be allowed and the verdict ofj 
acquittal restored. 

The effect of s. 88 of the Indian Act, R.S.C. 1970, c.| 
1-6, is iu make applicable tu Iiiviuiis, except as stated, alii 
laws of general application from time to time in force ini 
any province, including provincial game laws, but sub- 
ject to the terms of any treaty and subject also to any 
other act of the Parliament of Canada. Thus, the appel- 
lant is protected from the application of the Wildlife Act 
of Alberta to the extent that he can call in aid Treaty 
No. 6 and para. 12 of the Alberta Natural Resources 
Transfer Agreement. The essential differences, for 
present purposes, between the Treaty and the Agree- 
ment are (i) under the former the hunting rights were at 
large while under the latter the right is limited to 
hunting for food and (ii) under the former the rights 
were limited to about one-third of the Province of 
Alberta, while under the latter they extend to the entire 
province, in the present case these differences were 
unimportant because the appellant was hunting for food 
and upon land touched by both Treaty and Agreement. 



R. v. Frank (cont'd) 

The phrases “Indians of the Province" and “Indians 
within the boundaries thereof in para. 12 of the Agree- 
ment do not refer to the same group. The use of 
different language suggests different groups. “Indians of 
the Province” means Alberta Indians. The words “Indi- 
ans within the boundaries”, on the other hand, refer to a 
larger group, namely, Indians who, at any particular 
moment, happen to be found within the boundaries of 
the Province of Alberta, irrespective of normal resi- 
dence. All persons forming part of this latter group arc 
subject to the game laws in force at any given time in 
that Province but with the right of hunting, trapping and 
fishing game and fish for lood at all seasons of the sear 
on unoccupied Crown lands and on any other lands to 
which the Indians may have a right of access. The words 
“Indians within the boundaries” mean all Indians within 
the boundaries of Alberta, and not just some of the 
Indians within such boundaries. 

Cases referred to: Alberta Supreme Crt, - R. v. Wesley (1932) 58 CCC 

269; Prince and Myron v. The Queen (1964) 3 CCC 2; 

Myran et al v. The Queen (1975) 23 CCC (2d) 73, 
58 D.L.R. (3d) 1, 5 N.R. 551; Sikyea v. The Queen 

(1965) 2 CCC 129, 50 D.L.R. (2d) 80, (1964) SCR 642, 
44 C.R. 266, 49 WWR 306: aff'd (1964) 2 CCC 325, 43 

D.L.R. (2d) 150, 43 C.R. 83, 46 WWR 65; R. v. George 
(1966) 3 CCC 137, 55 D.L.R. (2d) 386, (1966) SCR 267, 

47 C.R. 382; Daniels v. The Queen (1969) 1 CCC 299, 

2 D.L.R. (3d) 1, (1968) SCR 520, 4 C.R.N.S. 176, 64 
WWR 385; Re Interpretation of Laws - Walsh v. The 

Secretary of State for India (1863) 10 H.L.C. 367; 

Hough v. Windus (1884) 12 QBD 224; David v. DaSilva 
(1934) A.C. 106; Re Metropolitan Film Studios Applica- 
tion (1962) 1 WWR 1315; Supreme Court — R. v. Wesley 

(1932) 2 WWR 337; R. v. Smith (1935) 2 WWR 433; 

R. v. Strongquill (1953) 8 WWR 137; Prince and Myron 
v. Thie Queen (1964) SCR 81; Re Interpretation of Laws - 

Shephard's Trustees v. Shephard (1945) S.C. 60 (Scot.) 

R. v. Little Bear (1958) 26 WWR 335; (1958) 25 WWR 580 

Appellant, an Indian, shot a deer for food out of season on land belong- 
ing to a white man who had given the Lilian permission to hunt 
thereon. He was convicted under sec. 6 of 1 he Game Act, RSA, 1955, 
ch. 126, and appealed. 

Held, allowing the appeal, that the words “right of access" in sec. 12 
of The Alberta Natural Resources Act, 1930, ch. 21 (Can.) include a 
right in an Indian to enter privately owned land with the consent 
of the owner or occupant of the land for the purpose of hunting. 

Cases referred to: Alberta District Court - R. v. Shade (1951) 4 WWR 

(N.S.) 430; R. v. Wesley (1932); R. v. Smith (1935) 

2 WWR 433, 22 Can. Abr. 490 
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R. v. McFherson (1971) 2 WWR 640; (1971) 1 WWR 299 

By reg. 52/66 made under The Wildlife Act it is made an offence for 
any person to hunt big game with cartridges described as having 
a metal-cased hard-point bullet. Appellant, a treaty Indian, shot 
a moose with such a bullet on land to which he had a right of access. 

It was held that the appeal must be allowed; appellant had discharged 
the burden of proving that he was hunting for food and by virtue 
of s. 45(1) of The Wildlife Act he was outside the prohibition of 
the regulation under which he was charged: Prince et al. y. tue 
Queen. 46 W.W.R. 121. 41 C.R. 403, [1964] 3 C.C.C. 2; Rexv. Wesley, 
26 Alta. L.R. 433, [1932] 2 W.W.R. 337, 58 C.C.C 269, [1932] 4 DL.R. 
774 applied. 

Cases referred to: Prince et al v. The Queen (1964) SCR 81, 46 WWR 121, 
41 C.R. 403 (1964) 3 CCC 1; R.,v. Wesley, 26 Alta. 
L.R. 433, (1932) 2 WWR 337, 58 CCC 269, (1932) 4 D.L.R. 774 

R. v. Mirasty, 1 WWR 343 

The arouse.:, a treaty Indian, vas charged with being it: possession i>: the 
u--.prune ; clt o: a beaver contrary to sec. 17 of 77;.- Pur .let, JO;:., en.1 

1 be evidence indicated that the pelt had been taken on a pros ir.cial 
tores: reserve. 

Counsel for the accused arguer! that the accused, as a treaty Indian, had j 
a right under the Treaty of 1807, between Her Majesty the Queen and 
t.oe Indians, to hunt any animal tor food on the forest reserve. 

Held that the accused was guilty of a violation of the Act. The hur 
rights 01 treaty Indians were now governed by the Natural Resot: 
Agreement between the Dominion government and the province of 
katcb.ewan. s. 12 of which restricted the Indians’ hunting rights to 
occupied Crown lands.’ A fore-st reserve which was set up by 
province tor specific purposes, could not be classified as “unoccu 
Crown lands.” Hence treaty Indians had no special hunting right 
such a reserve. Rex v. Smith [1075] 2 W.W.R. 4;,7. (.j C.C.C. 
[chewed; Rex v il'esUx 11932] 2 W.W.R. 737, 26 Alta. L.R. 433 
C.C.C. 200. distinguished. 
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Cases referred to: R. v. Smith (1935) 2 WWR 433, 64 CCC 131; R. v. Wesley 

(1932) 2 WWR 337, 26 Alta. L.R. 433, 58 CCC 269 

R. v. Myron (1976) 2 SCR 137 

The appellants. Treaty Indians, were each convicted^ 
on the charge of hunting without due regard for the 
safety of others in the vicinity, contrary to the provisions 
of s. 10(1) of The Wildlife Act, R.S.M. 1970, c. W140, 
and the convictions were affirmed on appeal by trial de 
novo in the County Court and by the Court of Appeal 
for Manitoba. With leave, the appellants appealed to 
this Court. 

It was common ground that the accused were huntin: 
for food and there was no doubt that they were doing so 
without due regard for the safety of others in the 
vicinity. They were deer hunting shortly before midnight J 
in an alfalfa field belonging to a farmer who wasi 
awakened by the sound of rifle shots and by a light 
flashing through the window of his bedroom. The range 
of the weapon was close to two miles; within range were 
farm houses, highways, railways, pastureland, a town 
and a breeding station. The convictions were, therefore, 
properly entered unless it could be said that the accused 
were immune from prosecution by the terms of para. 13 
of the Memorandum of Agreement dated December 14, 
1929, set out in the Schedule of The Manitoba Natural 
Resources Act, R.S.M. 1970, c. N30. 



R. v. Myron (cont'd) 

Held: The appeals should be dismissed. 

There is no irreconcilable conflict or inconsistency in 
principle between the right to hunt for food assured 
under para. 13 of the Memorandum of Agreement 
approved under The Manitoba Natural Resources Act 
and the requirement of s. 10(1) of The Wildlife Act that 
such right be exercised in a manner so as not to endan- 
ger the lives of others. The first is concerned with 
conservation of game to secure a continuing supply of 
food for the Indians of the Province and protect the 
right of Indians to hunt for food at all seasons of the 
year; the second is concerned with risk of death or 
serious injury omnipresent when hunters fail to have due 
regard for the presence of others in the vicinity. Thus, s. 
10(1) does not restrict the type of game, nor the time or 
method of hunting, but simply imposes on every person 
a duty of hunting with due regard for the safety of 
others. 

On the question concerning the phrase “right of 
access” in para. 13, although the point did not fall 
squarely for decision in this appeal, there was consider- 
able support for the view that in Manitoba at the 
present time hunters enter private property with no 
greater rights than other trespassers; that they have no 
right of access except with the owner’s permission; and, 
lacking permission, are subject to civil action for tres- 
pass and prosecution under s. 2 of The Petty Tres- 
passes Act, R.S.M. 1970, c. P50. , 

R. v. Nippi (1969) 70 WWR 390 

Appeal by the crown from the dismissal by a magistrate of an 
information charging respondent, a treaty Indian, with unlawfully 
hunting in a game preserve contrary to sec. 5 of The Game Act, 
RSS, 1965, ch. 356. Appeal allowed. 

It was held by Maher, D.C.J., on a review of the authorities, that 
the present state of the law in Saskatchewan was that while forest ; 
preserves had been held to be unoccupied crown lands and legisla- i 
tion declaring them to be otherwise was ultra vires of the provin- i 
cial legislature, lands designated as game preserves ceased to be 
unoccupied crown lands and treaty Indians were bound by the : 
provisions of The Game Act prohibiting hunting thereon 

Cases referred to: R. v. Smith (1935) 2 WWR 433, at 437, 64 CCC 131, 

20 Can. Abr. 1157 (Sask. C.A.); R. v. Strongquill 

(1953) 8 WWR (N.S.) 247, at 257, 262, 16 C.R. 194, 

105 CCC 262, 5 Abr. Con. (2nd) 582 (Sask. C.A.) 
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R. v. Prince et al (1964) SCR 81; (1963) 40 WWR (N.S.) 234 

The appellants were charged with unlawfully hunting big game by means ; 
of night lights, contrary to s. 31(1) of The Game and Fisheries Act, > 
R.S.M. 1954, c. 94. The appellants were Treaty Indians and were hunt- 
ing deer for food for their own use and on lands to wh< :h they had 
the right of access. They were acquitted by the magistrate, but their 
acquittal was set aside by the Court of Appeal. They were granted 
leave to appeal to this Court. 

Held: The appeal should be allowed and an acquittal directed. 

In regard to Indians, the word “hunt” as used in s. 72(1) of The Game 
and Fisheries Act was not ambiguous nor subject to any of the limita- 
tions which are imposed by s. 31(1) upon non-Indians. 

Cases referred to: R. v. Wesley (1932), 2 WWR 337 at 344, 26 Alta. L.R. 433, 58 

CCC 269; R. v. Smith (1935) 2 WWR 433, 6A CCC 131; R. v. 

Kogogolak (1959) 28 WWR 376, 31 C.R. 12; R. v. Little Bear 

(1958) 25 WWR 580, 28 C.R. 333, 122 CCC 173 

R. v. Smith (1935) 3 D.L.R. 703 

The words "on unoccupied Crown lands” as used in para. 12 j 
of the Natural Resources Agreement between the Dominion and j 
the Province of Saskatchewan must be given their plain and or- i 
dinary meaning end be taken to include lands required for the 
establishing of gaine reserves. And the words “on any other lands 
to which the said Indians may have a right of access” does not 
give Indians a right of access to a game reserve beyond that 
accorded to all other persons as they too are subject to the reserves i 
of the Game Act. 

Cases referred to: R. v. Rodgers (1923) 3 D.L.R. 414, 40 Can. C.C. 51; 

CPR v. Notre Dame de Bonsecours Parish (1899) A.C. 367 

R. v. Strongguill (1953) 8 WWR (N.S.) 247 

The extent to which treaty Indians are exempted from the game laws | 
of Saskatchewan must be determined by an interpretation of par. I 
12 of the Natural Resources Agreement of 1929 made between the 
province and Canada. The agieement was ratified by the legislature 
by ch. 87 of 1930 and by the Parliament of Canada by ch. 41 of 1930, 
and confirmed by Imperial statute, ch. 26 of 1930. See Rex v. Smith 
11935] 2 WWR 433, 20 Can Abr 1157 (Sask. CJU. 

Per Gordon, J.A.: There are two different areas on which such Indians 
may hunt for game when required for food at all times of the year. 
They are, first, "unoccupied crown lands” and, second, "any other 
lands to which the Indians may have a right of access.” The second 
class would include "occupied” crown lands, in which class Indian < 
reservations would fall. Even accepting the rule laid down in Rex 
v. Smith, supra, as to the meaning of "unoccupied” it cannot be said 
that the Indians had no "right of access” to the Porcupine Provin- 
cial Forest Reserve. ; : 

Per McNiven, J.A.: 
The limitations on such Indians’ rights to hunt over the lands 

surrendered as set out in the treaty of 1874 are: “ • • * upon 
such tracts as may be required or taken up for settlement, mining, 
or other purposes under grant, or other right given by Her 
Majesty’s said government.” The words “taken up,” "grant," 
"given by," imply alienation, transfer of the crown’s interest 
therein. These forest reserves are still crown lands—not required 
for settlement or mining—and the word "unoccupied” in said par. 
12 should be so interpreted. 
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R. v. Stronqquill (cont'd) 

The right of treaty Indians to hunt for food is "op all unoccupied 
crown lands” and to effectuate the true intent and spirit of said 
par. 12 the word “all” should be interpreted as any. The whole 
is the summation of its parts. If the legislature by setting apart 
certain crown lands as forest reserves (over 8,000 square miles) 
can convert them into occupied lands then it could set apart all 
crown lands as a forest reserve and thus defeat the paramount 
object of par. 12. The legislature has no power to do indirectly 
what it cannot do directly. 

Per Procter, J.A.: 
The area known as Porcupine Provincial Forest Reserve and also 
as ! ur Conservation Area No. 103 was open to any visiting 
hunters who had a licence and they were permitted to hunt over 
that area which is crown lands. Such being the case the accused 
had, apart from other legislation, the same “right of access" to 
the crown land in the said Reserve and Conservation Area as 
said other hunters had. Having such access to that crown land 
it was lawful for him to kill moose for food under the special 
right reserved to him by par. 12 of said agreement notwithstand- 
ing that the killing of moose in the province generally was 
prohibited. 

Sec. 13 of The Game Act, 1930, ch. 76, is not a binding enactment 
as against Indians and is ultra vires. 

Per Martin, C.J.S., Culliton, J.A. concurring, dissenting: Provincial 
forests and fur conservation areas having been set aside or appro- 
priated by the crown in right of the province for special purposes 
cannot be deemed to be “unoccupied crown lands” within par. 12 of 
the Natural Resources Agreement. The legislature therefore in; 
enacting in sec. 13 (2) of The Game Act, 1950, that provincial forests! 
and lur conservation areas “shall be deemed not to be unoccupied 
crown lands” has enacted what is consistent with the interpretation 
of the words “unoccupied crown lands” in par. 12 of the Natural 
Resources Agreement. 

The conviction of the accused, a treaty Indian, for hunting and killing 
a moose in the Porcupine Provincial Forest Reserve, being Fur 
Conservation Area No. 103, contrary to The Game Act, 1950, 
and regulations thereunder, set aside. Rex v. Wesley [1932] 2 WWR 
337, 20 Can Abr 1156, applied. Martin, C.J.S. and Culliton, J.A. 
dissented. 

Cases referred to: R. v. Smith (1935) 2 WWR 433; R. v. Wesley, 
Mullins v. Surrey Treasurer (1880) 5 QBD 170; 

R. v. Martin (1917) 41 O.L.R. 79 at 83-4, 39 D.L.R. 635 at 639 

R. v. Wesley (1932) 4 D.L.R. 774 

By virtue of s. 12 of the Statutory Agree» cut between the 
Dominion and the Province of Alberta confirmed by the B.X.A. 
Act, 1930, and dealing with the transfer of the Public Domain to 
the Province Indians in the Province hunting for food may kill 
all kinds of wild animals regardless of age or size wherever found 
on unoccupied Crown lands or other lands to which they have 
a right of access at all seasons and may hunt such animals with 
dogs or otherwise as they see fit without having a provincial 
license. Assuming that such a construction involves an in- 
consistency between the first part of that section whereby pro- 
vincial game laws are to apply to the Indians and the proviso 
thereto as to Indians hunting for food regardless of the restrictions 
in the provincial Game Act. R.S.A. 1922. c. 70, a consideration of 
the history and documents relative to the rights of Indians with 
respect to hunting the purpose of the proviso was to assure to the 
Indians covered by the section an unrestricted right to hunt for 
food in the places described in the section and that the apparent 
ambiguity should be determined accordingly. 
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R. v. Weslev (1932) (cont'd) 

Cases referred to: 
B,N-A- Act (1930) 1 D.L.R. 98- 

c ',JrumlT^JVUng antl Lumber c
°- v- 

oTSUüef ’ rtV1' CaS- 46: Ja^iSaUnterEretation 
nglofA ? 637 f Ontario^ian Annuities  
( 1897 ) " S' Canada v' (Indian Annuities) 

(e) Provincial Laws 

D^L?R.^ <1975> 22 D'L-R- ** (1*2) 22 

The appellant, a treaty Indian, at his ho ,e on an 
Indian Reserve in Alberta, sold a piece of moose 
meat to a non-Indian. He was charged with unlawful The purpose of s. 12 of the Agreement is to secure 
trafficking in big game, in breach of s. 37 of the to the Indians of the province a continuing supply of 
Wildlife Act. R.S.A. 1970, c. 391. It is uncontested Same and fish for their support and subsistence. It 
that what he did was, in fact and in law, within the cou,d not have been intended that the controls which 
prohibitions of that Act. The appellant was acquitted wou,d apply to Indians in relation to hunting and 
at trial on the ground that the Wildlife Act was ultra fishing for purposes other than for their own "food, 
vires of the Legislature in its application to the appel- should apply only to Indians not on Reserves, 
lant as an Indian on an Indian Reserve. An appeal by Per Hall, Spence and Laskin JJ., dissenting: Apart 
way of a stated case was dismissed. On a further entirely from the exclusive power vested in the Par- 
appeal to the court of Appeal, the judgment at trial liament to legislate in relation to Indians, its exclusive 
was reversed. The appellant was granted leave to power in relation also to Indian Reserves puts such 
appeal to this Court. tracts of land beyond provincial competence to regu- 

Held (Hall, Spence and Laskin JJ. dissenting): The ' late their use or to control resources thereon. It is only 
appeal should be dismissed. I Parliament that may legislate in relation to Reserves 

per Fautcux CJ. and Abbott. Martland, Judson, once they have becn rec°enizcd or set aside as such. 
Indian Reserves are enclaves which are withdrawn 
from provincial regulatory power. During its exist- 
ence as such a Reserve is no more subject to provin- 
cial legislation than is federal Crown property or any 
other enterprise falling within exclusive federal 
competence. Not only provincial game laws but other 
provincial regulatory legislation can have no applica- 
tion. of its own force, to such Reserves, at least 
where it is sought to subject Indians thereon to such 
legislation.   

Ritchie and Pigeon JJ.: Section 12 of the Alberta 
Natural Resources Agreement of 1929, between the 
Government of Canada and the Government of 
Alberta, made the provisions of the Wildlife Act 
applicable to all Indians, including those on Reserves, 
and governed their activities throughout the province, 
including Reserves. By virtue of s. 1 of the B.N.A. 
Act, 1930, it has the force of law, notwithstanding 
anything contained in the B.S'.A. Act, 1867, any 
amendment thereto, or any federal statute. 

Section 91 (24) of the B.S'.A. Act, 1S67, gave 
exclusive legislative authority to the Canadian Parlia- „ , -, , _ . 

, . ù , . ,. , . , „ . Reserves from provincial control. Section 12 is con- 
ment in respect of Indians and over lands reserved ..... . , . , ... 

Section 10 of the Agreement provides that all 
Indian Reserves are to continue to be administered by 
the Government of Canada for the purposes of 
Canada. That points clearly to the exclusion of 

for the Indians. A provincial Legislature could not 
enact legislation in relation to Indians, or in relation 
to Indian Reserves, but this is far from saving that the 
effect of s. 91(24) was to create enclaves within a 
Province within the boundaries of which provincial 
legislation could have no application. Section 91(24) 
does not purport to define areas within a province 
within w hich the power of a province to enact legisla- 
tion. otherwise within its powers, is to be excluded. 
Section 37 of the Wildlife Act does not relate to 
Indians, qua Indians, and is applicable to all Indians, 
including those on Reserves. 

cerned with Indians as such, and with guaranteeing to 
them a continuing right to hunt, trap and fish for food 

regardless of provincial game laws which would : 
otherwise confine Indians in parts of the province i 

that are under provincial administration. Section 12 

of the Agreement cannot, in view of s. 10 thereof and 
in view of s. 91(24) of the B.S’.A. Act, have the 
effect of subjecting Indians on a Reserve to the 
Alberta Wildlife Act. 
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R. v. Dennis and Dennis (1975) 22 CCC (2d) 152 

Indians hunting for food on their traditional hunting grounds on 
unoccupied Crown land have always had an aboriginal or native inter- 
est or title to do so, and such rights have not apparently been, in gen- 
eral, extinguished. Whatever else the aboriginal title may encompass, 
the right to hunt for food is certain. Therefore where, in respect of 
such activities, an Indian is charged with unlawfully hunting wildlife 
contrary to a provincial statute, the Wildlife Act, 1966 (B.C.), c. 55, 
s. 4(1) (e), he must be acquitted, since provincial legislation cannot 
extinguish or restrict such a right. Section 91(24) of the British Xorth 

America Act, 1867, confers exclusive legislative jurisdiction wth r®' 
spect to Indians upon the federal Parliament, and to the extent that 
it is sought to apply provincial legislation to restrict native hunt g 
rights, the legislation would be ultra vires the Province. 

Nor does s. 88 of the Indian Act, R.S.C. 1970, c. 1-6, providing that 
“laws of general application ... in force in any province are applicable 
to . . . Indians”, operate to make such legislation applicable to a 
Indian accused. The phrase “of general application should not be in- 
terpreted to include such provincial legislation, since to do so would 
result in different treatment of Indian rights as between the Provinces 
and further would have the effect of permitting the extinction of native 
rights in the absence of any treaty or compensation. 

Cases referred to: R. v. White and Bob (1965), 50 D.L.R. (2d) 613, 

52 WWR 193; aff'd 52 D.L.R. (2d) 48In, (1965) SCR 

vi; Calder et al v. A.-G. B.C. (1973), 34 D.L.R. 

(3d) 145, (1973) SCR 313 (1973) 4 WWR 1; Re Paillette 

et al and Registrar of Titles (1973) 42 D.L.R. (3d) 
8, (1973) 6 WWR 97, 115; Kanatewat v. James Bay 

Development Corp. (unreported); R. v. Derriksan, 20 
CCC (2d) 157, 52 D.L.R. (3d) 744, (1975) 1 WWR 56; 

R. v. Sikyea (1965) 2 CCC 129, 50 D.L.R. (2d) 80, 
(1964) SCR 642, 44 C.R. 266, 49 WWR 306; R. v. 

George (1966) 3 CCC 137, 55 D.L.R. (2d) 386, (1966) 
SCR 267, 47 C.R. 382; Cardinal v. A.-G. Alta. (1973) 

13 CCC (2d) 1, 40 D.L.R. (3d) 553, (1973) 6 WWR 205, 
(1974) SCR 695; R. v. Martin (1917) 39 D.L.R. 635; 

R. v. Wesley (1932), 58 CCC 269, (1932) 4 D.L.R. 774, 
(1932) 2 WWR 337, 26 Alta. L.R. 433; Prince and Myron 
v. The Queen (1964) 3 CCC 2, (1964) SCR 81, 41 C.R. 

403, 46 WWR 121; St. Catherine's Milling and Lumber 

Co. v. The Queen (1889), 14 App. Cas. 46; R. v. 
Discon and Baker (1968), 67 D.L.R. (2d) 619, 63 WWR 

485; R. v. Kruger and Manuel, 19 CCC (2d) 162, 

51 D.L.R. (3d) 435, (1974) 6 WWR 206; R. v. Shade 
(1952) 102 CCC 316; Re Adoption Act (1974) 3 WWR 363 

R. v. Frank (1978) 1 SCR 95; (1976) 24 CCC (2d) 321 

The appellant, a treat) Indian resident in Saskatche- 
wan, was found in possession of a moose, which he had 
hunted and killed for food in Alberta. He was charged 
with unlawfully having in his possession moose meat 
contrary to s. 16 of the Wildlife Act, R.S.A. 1970. c. 
39!. The charge was dismissed bv the Provincial Court 
judge. On an appeal by the Crown by stated case, the 
Supreme Court of Alberta, Appellate Division, directed 
that a conviction be recorded. An appeal by the accused 
was then brought to this Court. 

The appellant was hunting on Treaty No. 6 lands. 
This treaty was concluded in IS76 between the Queen 
and various tribes of Indians inhabiting the area. The 
tract covers roughly the central one third of the present 
Provinces of Alberta and Saskatchewan. The treaty 
secured to the Indians the right to pursue their avoca- 
tions of hunting and fishing subject to any regulations 
made by the Government of Canada. 



H. v. Frank (cont'd) 

The Alberta Natural Resources Transfer Agreement 
(approved by 1930 (Can.)* e. 3. and 1 930 (Alta.), c. 21, 
and thereafter confirmed by the British i\orth America 
Act, 1930 (L'.K.) c. 26) transferred from Canada to ; 
Alberta the interest of the Crown in all Crown lands, 
mines and minerals within Alberta. Paragraph 12 of this 
Agreement provides that “In order to secure to the 
! .uians of the Province iiic continuance of the supply of 
game and fish for their support and subsistence. Canada 
agrees that the laws respecting game in force in the 
Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that 
the said Indians shall have the right, which the Province 
hereby assures to them, of hunting, trapping and fishing 
game and fish for food at all seasons of the year on all ! 
unoccupied Crown lands and on any other lands to I 
which the said Indians may have a right of access." 

Held.The appeal should be allowed and the verdict of 
acquittal restored. 

The effect of s. 8S of the Indian Act, R.S.C. 1970, c. 
To, is to make applicable to Indians, except as stated, all ! 
laws of general application from time to time in force in 
any province, including provincial game laws, but sub- 
ject to the terms of any treaty and subject also to any 
other act of the Parliament of Canada. Thus, the appel- 
lant is protected from the application of the Wildlife Act 
of Alberta to the extent that he can call in aid Treaty 
No. 6 and para. 12 of the Alberta Natural Resources 
Transfer Agreement. The essential differences, for 
present purposes, between the Treaty and the Agree- 
ment are (i) under the former the hunting rights were at 
large while under the latter the right is limited to! 
hunting for food and (ii) under the former the rights ; 

were limited to about one-third of the Province of 
Alberta, while under the latter they extend to the entire 
province, in the present case these differences were 
unimportant because the appellant was hunting for food 
and upon land touched by both Treaty and Agreement. 

The phrases “Indians of the Province" and "Indians 
within the boundaries thereof" in para. 12 of the Agree- 
ment do not refer to the same group The use of 
different language suggests different groups. “Indians of 
the Province" means Alberta Indians. The words “Indi- 
ans within the boundaries", on the other hand, refer to a 
larger group, namely, Indians who, at any particular 
moment, happen to be found within the boundaries of 
the Province of Alberta, irrespective of normal resi- 
dence. All persons forming part of this latter group arc 
subject to the game laws in force at any given time in 
that Province but with the right of hunting, trapping and j 
fishing game and fish for food at all seasons ol the year 
on unoccupied Crown lands and on any other lands to 
w hich the Indians may have a right of access. The words 
“Indians within the boundaries mean all Indians within 
the boundaries of Alberta, and not just some of the 
Indians w ithin such boundaries. 



161 

R. v. Frank (cont'd) 

Cases referred to: Alberta Supreme Crt. - R. v. Wesley (1932) 58 CCC 

269; Prince and Myron v. Hie Queen (1964) 3 CCC 2; 

Myran et al v. The Queen (1975) 23 CCC (2d) 73, 

58 D.L.R. (3d) 1, 5 N.R. 551; Sikyea v. The Queen 

(1965) 2 CCC 129, 50 D.L.R. (2d) 80, (1964) SCR 642, 

44 C.R. 266, 49 WWR 306: aff'd (1964) 2 CCC 325, 43 
D.L.R. (2d) 150, 43 C.R. 83, 46 WWR 65; R. v. George 

(1966) 3 CCC 137, 55 D.L.R. (2d) 386, (1966) SCR 267, 

47 C.R. 382; Daniels v. The Queen (1969) 1 CCC 299, 

2 D.L.R. (3d) 1, (1968) SCR 520, 4 C.R.N.S. 176, 64 

WWR 385; Re Interpretation of Laws - Walsh v. The 

Secretary of State for India (1863) 10 H.L.C. 367; 

Hough v. Windus (1884) 12 QBD 224; David v. DaSilva 

(1934) A.C. 106; Re Metropolitan Film Studios Applica- 
tion (1962) 1 WWR 1315; Supreme Court - R. v. Wesley 

(1932) 2 WWR 337; R. v. Smith (1935) 2 WWR 433; 

R. v. Strongquill (1953) 8 WWR 137; Prince and Myron 

v. The Queen (1964) SCR 81; Re Interpretation of Laws - 

Shephard's Trustees v. Shephard (1945) S.C. 60 (Scot.) 

R. v. Hill, 101 CCC 343 

The provincial game laws do not apply to Indians while they are on 

Indian Reserves. The Parliament of Canada has exclusive legislative 
power to regulate the conduct of Indians while upon their Reserves 

by virtue of s. 91 (24) of the B.N.A. Act. Indians are there subject 
tc the Canadian Criminal Code and, by the Indian Act, R.S.C. 1927, 

c. 98, and the Fisheries Act, 1932 (Can.), c. 42, certain provincial 

Regulations are rendered applicable to Indians on Reserves. However, 

no Canadian statute or Regulation makes it an offence to be in 

possession of a seine net while on a Reserve in a manner contrary to 

the fish and game laws of the Province of Ontario. 

Cases referred to: R. v. Martin, 29 Can. C.C. 189, 39 D.L.R. 635, 41 

O.L.R. 79; Sero v. Gault, 64 D.L.R. 327, 50 O.L.R. 

27; R. v. Jim, 26 Can. C.C. 236, 22 B.C.R. 106; 

R. v. Hill, 15 O.L.R. 406 
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R. v. Isaac, 13 N.S.R. (2d) 460) 

The case arose out of a charge against an Indian of possession of 

a rifle contrary to s. 150 of the Nova Scotia Lands and Forests Act. 

The Indian had possession of the rifle on the Chapel Island Indian 

Reserve, Cape Breton, N.S. The trial court convicted the accused. 
On appeal the conviction was quashed. 

Held that section 150 of the Nova Scotia Lands and Forests Act did 

not apply to an Indian while present on an Indian reserve. The 

Nova Scotia Court of Appeal referred to s. 91(24) of the British 
North Anerica Act, 1867, the Royal Proclamation respecting Indians, 
1763, and the historical hunting and fishing rights of Indians on 

Indian reserves. The Nova Scotia Court of Appeal stated that hunting 
by Indians on Indian Reserves was a use of land and its resources and 

that the Province of Nova Scotia did not have legislative power to 
regulate the use of land on Indian reserves. 

The legislative history confirms that Parliament has always considered 

regulation of hunting on reserves as its prerogative. The Indian Act, 
as it was before the 1951 revision, delegated no regulatory power 

as to hunting, except that the Superintendent General of Indian Affairs 

was given "the control and management" of all Indian lands (RSC 1927, 

c. 98, s. 4(1)). By s. 69 the Superintendent General could declare 

game laws applicable in whole or in part to Indians - but only within 
any of the Prairie provinces, the Northwest Territories and the 

Yukon. 

Indians on Nova Scotia reserves have a usufructuary right in the 

reserve land, a legal right to use that land and its resources 

including the right to hunt on that land. The right arises in custom- 
ary or ccmnon law and was confirmed by the Royal Proclamation of 1763 

and other authoratative declarations, in respect of reserve lands 

when they were originally set aside for the Indians and is implicit 

in the Indian Act, which continues reserves "for the use and benefit 

of the respective bands" (s. 18(1)). That legal right is possibly 
a supervening law which in itself precludes the application of 

provincial game laws in a reserve but more properly it is an "Indian 
land right" which is inextricably part of the land to which the 

provincial game law cannot extend. 

Cases referred to: R. v. McPherson (1971) 2 WWR 640; Daniels v. White and 

The Queen (1968) SCR 517; Prince and Myron v. The Queen 
(1964) SCR 82; Cardinal v. A.-G. of Alta. (1974) SCR 695; 

R. v. Jim (1915) 26 CCC 236; R. v. Rodgers (1923) 40 

CCC 51; Corp. of Surrey v. Peace Arch Enterprises Ltd. 

(1970) 74 WWR 380; R. v. Johns, 133 CCC 43; R. v. 

Peters, 57 WWR 727; Natural Parents v. Superintendent 
of Child Welfare et al, 6 N.R. 491; R. v. Sikyea (1964) 

SCR 642; R. v. George (199) 3 CCC 137; St. Catherine's 

Milling and Lumber Co. v. The Queen (1888) 14 App. Cas. 46; 



H. v. Isaac (eoiit'd) 

Re Birth Regisi ration No. 67-69-022272 (1974) 
3 WWR 363; Join son v. McIntosh (1823) 8 Wheaton 
543 Worcester v. Georgia (1832) 6 Peters 515; 
United States v. Santo i'o Pacific Hy. Co. (1941) 
314 U.S. 339; A.-G. lor Que. v. A.-G. for Canada 
(1921; A.C. 401 (Star Chrome Case;; H. v. Wesley 

... (1932) 4 D.L.R. 774; Ihe King v. lady McMaster (1926) 
Ex. C.R. 68; R. v. White and Bob (1964) 50 U.L.R. 
(2d) 613; R. v. Syl iix;y (1928) 50 CCC 389; R. v. 
Simon (1958) 124 CCC 1iO; R. v. ! r.incis (1969) 10 
D.L.R. (3d) 189 

R. v. Jim, 26 CCC 236 

The regulation of Indian reserves being under the exclusive jurisdiction 
of the Dominion Parliament, a Provincial game protection law is not 
effective, as regards such Indian reserve, to prohibit an Indian, there 
resident from hunting and killing a deer on the reservation for his own 
use! a conviction under the Game Protection Act, B.C., on a charge 
brought against an Indian for having venison in his possession without 
a permit, was therefore quashed. 

Cases referred to: Madden v. Nelson and Fort Sheppard R. Co. (1899) 
A.C. 626 

R. v. Kruger and Manuel (1978) 1 SCR 104; (1975) 5 WWR 167; (1975) 19 CCC 
(2d) 162; (1974) 6 WWR 206 

While hunting for food during the closed season, the 
appellants, members of the Penticton Indian Band, 
killed four deer. They lacked permits, available to them 
under the Wildlife Act, 1966 (B.C.), c. 55, for hunting 
during the closed season. The hunting took place upon 
unoccupied Crown land which is the traditional hunting 
ground of the Penticton Indian Band. Appellants were 
convicted before a provincial court judge on a charge 
laid under s. 4(1 )(c) of the Wildlife Act of unlawfully 
killing big game during the closed season. Appeals to the 
County Court succeeded on the ground lhat Indian 
hunting rights fell within the protection of the Royal 
Proclamation, 1763, and thereby immunized Indians 
from the reach of the Wildlife Act while hunting for 
food on unoccupied Crown land. On further appeal to 
the British Columbia Court of Appeal the convictions 

were restored. Robertson J.A., who delivered the judg- 
ment of the Court, was of the view that s. 88 of the 
Indian Act, R.S.C. 1970. c. 1-6, made provincial laws of 
general application, among which he numbered the 
Wildlife Act, applicable to Indians. 

Held: The appeals should be dismissed. 

The Court of Appeal was not asked to decide nor did 
it decide, whether aboriginal hunting rights were or 
could be expropriated without compensation. The argu- 
ment that absence of compensation supported the propo- 
sition that there had been no loss or regulation of rights 
was not accepted. Most legislation imposing negative 
prohibitions affects previously enjoyed rights in ways not 
deemed compensatory. The Wildlife Act illustrates the 
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point. It is aimed at wildlife management and to that 
end it regulates the time, place, and manner of hunting 
game. It is not directed to the acquisition of property. 

The constitutional issue as to the nature of aboriginal1 

title, if any, in respect of lands in British Columbia, the 
further question as to whether it had been extinguished, 
and the force of the Royal Proclamation of 1763 were 
not directly placed in issue by the appellants and accord- 
ingly were not determined in this appeal. 

I. Laws of General Application. There are two indicia 
by which to discuss whether or not a provincial enact- 
ment is a law of general application. It is necessary to 
look first to the territorial reach of the Act. If the Act 
does not extend uniformly throughout the territory, the 
inquiry is at an end and the question is answered in the 
negative. If the law does extend uniformly throughout 
the jurisdiction the intention and effects of the enact- 
ment need to be considered. The law must not be “in 
relation to" one class of citizens in object and purpose. 
The fact that a law may have graver consequence to one 
person than to another does not, on that account alone, 
make the law other than of general application. The line 
is crossed when an enactment impairs the status or 
capacity of a particular group. 

Applying these criteria to the present case, there is no 
doubt that the Wildlife Act has a uniform territorial 
operation. Similarly it is clear that in object and purpose 
the Act is not aimed at Indians. 

However abundant the right of Indians to hunt and to 
fish, there can be no doubt that such right is subject to 
regulation and curtailment by the appropriate legislative 
authority. Section 88 of the Indian Act appears to be 
plain in purpose and effect. In the absence of treaty 
protection or statutory protection Indians are brought 
within provincial regulatory legislation. | 

2. Referential Incorporation. There is in the legal 
literature a juridical controversy respecting whether s. 
88 referentially incorporates provincial laws of general 
application or whether such laws apply to Indians ex 
proprio vigore. On either view of this issue the appel- 
lants must fail: (a) If the provisions of the Wildlife Act 
are referentially incorporated by s. 88 of the Indian Act, 
appellants, in order to succeed, would have the burden 
of demonstrating inconsistency or duplication with the 
Indian Act or any order, rule, regulation or by-law made : 
thereunder. That burden had not been discharged and, 
having regard to the terms of the Wildlife Act, mani- 
festly could not have been discharged. Accordingly, such 
provisions take effect as federal legislation in accordance 
with their terms, (b) If s. 88 does not referentially 
incorporate the Wildlife Act, the only question is wheth- 
er the Act is a law of general application. Since that 
proposition has not been here negatived, the enactment 
would apply to Indians ex proprio vigore. It was, there- 
fore, immaterial to the present appeals whether s. 88 

takes effect by way of referential incorporation or not. 
In either case, these appeals must fail. 

Cases referred to: Supreme Court - R. v. George (1966) SCR 267; Cardinal 
v. The Attorney General of Alberta (1974) SCR 695; 

R. v. Martin (1917), 41 O.L.R. 79, app'd; R. v. White 
and Bob (1965), 52 D.L.R. (2d) 481 

R. v. Little Bear (1958) 26 WWR 335; (1958) 25 WWR 580 

Appellant, an Indian, shot a deer for food out of season on land belong- i 
ing to a white man who had given the Indian permission to hunt 
thereon. He was convicted under sec. 6 ol The Game Act, RSA, 1955, 
ch. 126, and appealed. 

Held, allowing the appeal, that the words “right of access” in sec. 12 
of The Alberta Saturai Resources Act, 1930, ch. 21 (Can.) include a 
right in an Indian to enter privately owned land with the consent 
of the owner or occupant of the land for the purpose of hunting. 

Cases referred to: Alta. District Court - R. v. Shade (1951) 4 WWR (N.S.) 

430; R. v. Wesley (1932) 2 WWR 337, 22 Can. Abr. 490; 

R. v. Smith (1935) 2 WWR 433, 22 Can. Abr. 490 
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R. v. Laprise (1977) 3 WWR 379 

The accused, a non-treaty Indian, was charged with having in his 
possession untagged game, contrary to The Game Act. On an 
appeal by way of a stated case, the question was whether he was 
an Indian within the meaning of The Game Act. 

Held, he was not. The Game Act did not apply to non-treaty Indians 
which, according to the definitions of Indians in both the Indian 
Act of 1927 and the Indian Act enforced at the time The Game Act 
was passed, the accused was. 

R. v. McLeod (1930) 2 WWR 37 

The fact that the Dominion Parliament has exclusive legislative authority 
over “Indians and lands reserved for Indians” does not prevent a pro- 
vincial game protection Act which prohibits the killing of game out 
of season from being applied to the killing of game on an Indian 
reserve where the offender is a white man i 

Cases referred to: A.-G. for Can. v. A.-G.'s for Ont., Que. and N.S. (1898) 

A.C. 700, at 716, 67 L.J.P.C. 90; R. v. Jim, 22 B.C.R. 106, 

26 CCC 236; Madden v. Nelson and Fort Sheppard Ry. (1899) 

A.C. 626, 68 L.J.P.C. 148; CPR v. Bonsecours, p. 372 

(1899) A.C.; St. Catherine's Milling Co. v. R (1889) 14 
App. Cas. 46, 58 L.J.P.C. 54; R. v. Hill (1907) 15 O.L.R. 

406; Cunningham v. Tomey Hama (1903) A.C. 151, 72 L.J.P.C. 

23; Sanderson v. Heap (1909) 11 W.L.R. 238, at 241, 19 

Man. R. 122; R. v. Rodgers (1923) 2 WWR 353, 33 Man. R. 139; 

R. v. Martin (1917) 41 O.L.R. 79, 29 CCC 189; R. v. Cooper 

(1925) 2 WWR 778, 35 B.C.R. 457 

R. v. Mirasty, 1 WWR 343 

The accused, a treaty Indian, was charged with being in possession of the 
unpriine licit of a beaver contrary to sec. 17 of The Fur Act, 1936, ch. j 
98. The evidence indicated that tire pelt had been taken on a provincial j 
forest reserve. 

Counsel for the accused argued that the accused, as a treaty Indian, had 
a right under the Treaty of 1S67, between Her Majesty the Queen and 
the Indians, to hunt any animal for food on the forest reserve. 

Held that the accused was guilty of a violation of the Act. The hunting | 
rights of treaty Indians were now governed by the Natural Resources ! 
Agreement between the Dominion government and the province of Sas- 
katchewan, s. 12 of which restricted the Indians’ hunting rights to "un- 
occupied Crown lands.” A forest reserve which was set up by the 
province for specific purposes, could not be classified as “unoccupied 
Crown lands.” Hence treaty Indians had no special hunting rights in, 

"such a reserve. Rex v. Smith [1935] 2 W.W.R. 433- Ci C.C.C. 131. 
followed; Rex v. IVrslev [1932] 2 W.W.R. 337, 26 Alla. L.R. 433, 581 
C.C.C. 2bg, distinguished.   

Cases referred to: R. v. Smith (1935) 2 WWR 433, 64 CCC 131; R. v. 

Wesley (1932) 2 WWR 337, 26 Alta. L.R. 433, 58 

CCC 269 
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R. v. Morley (1932) 2 WWR 193 

The accused, who was not an Indian, was convicted under a provincial! 
Act (Came Aft, R.S.B.C., 1924. ch. 98) for killing a pheasant during 
a close season. The act was committed on an Indian Reserve, lne 
accused did not hold a permit from the superintendent of the reserve 
to hunt thereon. 

Held that the Act was intra vires with respect to its application to the 
accused and the conviction should be sustained (per Martin, Oalliher. 
and McPhillips, JJ.A.; Macdonald, C.J.B.C. and M. A. Macdonald, J.A.' 
dissenting). 

Cases referred to: R. v. Rodgers (1923) 2 WWR 353; A.-G. Can. v. Giroux 

(1916) 53 SCR 172: Totten v. Watson (1857) 15 U.C.Q.B. 

392; G.T. Ry v. A.-G. Can. (1907) A.C. 65; Re Fisheries 

Act (1929) 1 WWR 552; Madden v. Nelson and Fort 
Sheppard Ry. (1899) A.C. 626; CPR v. Notre Dame de 
Bonsecours Parish (1899) A.C. 367 

Re Naturalized Aliens - Cunningham v. Tomey Hornna 

(1903) A.C. 151 

R. v. Nat Bell Liquors (1922) A.C. 128; Indian Treaty 

Case (1910) A.C. 637; A.-G. for Can. v. A.-G.'s for 

Ont., Que. and N.S. (1898) A.C. 700; St. Catherine's 

Milling and Lumber Co. v. R. (1888) 14 App. Cas. 46, 

58 L.J.P.C. 54; Ont. Mining Co. v. Seybold (1903) 

A. C. 73, 72 L.J.P.C. 5; Burk v. Cormier (1890) 30 N.B.R. 
142; Quint v. R. (1891) 19 SCR 510; A.-G. for B.C. v. 

CPR (1906) A.C. 204 - Definition of "Crown" in 

definition of reserve; R. ex rel Gibb v. White (1870) 

5 P.R. 315; R. v. Hill (1907) 15 O.L.R. 406; R. v. 

Beboning (1908) 17 O.L.R. 23; R. v. Martin (1917) 41 
D.L.R. 79; Sanderson v. Heap (1909) 11 W.L.R. 238; 
R. v. Rodgers (1923) 2 WWR 353; R. v. Jim (1915) 22 

B. C.R. 194; R. v. Cooper (1925) 2 WWR 778; R. v. McLeod 
(1930) 2 WWR 37 

R. v. Moses (1970) 3 OR 314 

Appeal of conviction on a charge of unlawfully hunting moose 

during closed season on unoccupied Crown land. 

Held, the conviction should be quashed. 

The accused was a registered member of the Henvey Inlet Band 
which band was descendant of a band whose chief had signed the 

Robinson Treaty. The accused was therefore one of those entitled 
to any of the rights or benefits flowing from the said treaty, 

including the right to hunt and fish. 

In the case at bar no derogating legislation has been enacted by 
the Parliament of Canada to restrict in any way the right of 

Indians entitled to benefit under the Robinson Treaty from hunting 

moose at any time on unoccupied Crown lands. 
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Cases referred to: St. Catherine's Milling and Lunber Co. v. R (1888), 

14 App. Cas. 46; R. v. White and Bob (1964), 50 D.L.R. 

(2d) 613, 52 WWR 193; aff’d (1965) SCR vi, 52 D.L.R. 

(2d) 481n; R. v. Sikyea, 43 D.L.R. (2d) 150 (1964) 

2 CCC 325, 43 C.R. 83, 46 WWR 65; aff'd (1964) SCR 642, 
50 D.L.R. (2d) 80, (1965) 2 CCC 129, 44 C.R. 266, 49 

WWR 306. 

R. v. Myron (1976) 2 SCR 137 

The appellants. Treaty Indians, were each convicted 
on the charge of hunting without due regard for the j 
safety of others in the vicinity, contrary to the provisions 1 

of s. 10(1) of The Wildlife Act, R.S.M. 1970, c. W140, 
and the convictions were affirmed on appeal by trial de 
r.ovo in the County Court and by the Court of Appeal 
for Manitoba. With leave, the appellants appealed to j 
this Court. 

It was common ground that the accused were huntin: 
for food and there was no doubt that they were doing so 
without due regard for the safety of others in the 
vicinity. They were deer hunting shortly before midnight 
in an alfalfa field belonging to a farmer who was 
awakened by the sound of rifle shots and by a light 
flashing through the window of his bedroom. The range 
of the weapon was close to two miles; within range were 
farm houses, highways, railways, pasturcland, a town 
and a breeding station. The convictions were, therefore, j 
properly entered unless it could be said that the accused ! 
were immune from prosecution by the terms of para. 13 , 
of the Memorandum of Agreement dated December 14. ! 
1929, set out in the Schedule of The Manitoba Natural 
Resources Act, R.S.M. 1970, c. N30. 

R. V. Nippi (1969) 70 WWR 390 

Held: The appeals should be dismissed. 

There is no irreconcilable conflict or inconsLtcncy ir 
principle between the right to hunt for food assurée 
under para. 13 of the Memorandum of Agreement 
approved under The Manitoba Natural Resources Act 
and the requirement of s. 10(1) of The Wildlife Act that 
such right be exercised in a manner so as not to endan- 
ger the lives of others. The first is concerned with 
conservation of game to secure a continuing supply of 
food for the Indians of the Province and protect the 
right of Indians to hunt for food at all seasons of the 
year; the second is concerned with risk of death or 
serious injury omnipresent when hunters fail to have due 
regard for the presence of others in the vicinity. Thus, s. 
10(1) does not restrict the type of game, nor the time or 
method of hunting, but simply imposes on every person 
a duty of hunting with due regard for the safety of 
others. 

On the question concerning the phrase "right of 
access" in para. 13, although the point did not fall 
squarely for decision in this appeal, there was consider- 
able support for the view that in Manitoba at the 
present time hunters enter private property with no 
greater rights than other trespassers; that they have no 
right of access except with the owner's permission; and, 
lacking permission, are subject to civil action for tres- 
pass and prosecution under s. 2 of The Petty Tres- 
passes Act, R.S.M. 1970, c. P50. 

Appeal by the crown from the dismissal by a magistrate of an 
information charging respondent, a treaty Indian, with unlawfully 
hunting in a game preserve contrary to sec. 5 of The Game Act, 
RSS, 1965, ch. 356. Appeal allowed. 

It was held by Maher, D.C.J., on a review of the authorities, that 
the- present state of the law in Saskatchewan was that while forest 
preserves had been held to be unoccupied crown lands and legisla- 
tion declaring them to be otherwise was ultra vires of the provin- 
cial legislature, lands designated as game preserves ceased to be 
unoccupied crown lands and treaty Indians were bound by the 

_ provisions of The Gavie Act prohibiting hunting thereon 

Cases referred to: R. v. Smith (1935) 2 WWR 433, at 437, 64 CCC 131, 

20 Can. Abr. 1157 (Sask. C.A.); R. v. Strongquill 

(1953) 8 WWR (N.S.) 247, at 257, 262, 16 C.R. 194, 

105 CCC 262, 5 Abr. Con. (2nd) 582 (Sask. C.A.) 
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Sec 2 (g) of The Game Act, 1967, 1967, ch 78, as amended reads, 
‘‘‘huntins?’ includes * * * chasing, pursuing, worrying, following 
after or TO the trail of, searching for, shooting at, stalking or lying 
in wait for any animal or bird.” A distinction is to be drawn 
between locating an area in which to hunt game at some future 
time and searching for a particular animal by following its tracks, 
the latter constitute an offence under the Act. 

Cases referred to: Prince et al v. R. (1964) 46 WWR 121, (1964) SCR 81, 41 

C.R. 403, (1964) 3 CCC 1, reversing (1962) 40 WWR 234, 

39 CR 43, (1963) 1 CCC 129 

R, v. Prince et al (1964) SCR 81; (1963) 40 WWR (N.S.) 234 

The appellants were charged with unlawfully hunting b:g game b} means 
of night lights, contrary to s. 31(1) of The Game and Fisncries Act, 
R.S.M. 1951, c. 91. The appellants were Treaty Indians and were hunt- 
ing deer for food for their own use and on lands to which the} had j 
the right of access. They were acquitted by the magistrate, but their | 
acquittal was set aside by the Court of Appeal. The} were granted 
leave to appeal to this Court. 

Held: The appeal should be allowed and an acquittal directed. 

In regard to Indians, the word “hunt” as used in s. <2(1) of The Game j 
and Fisheries Act was not ambiguous nor subject to any of the limita- 
tions which are imposed by s. 31(1) upon non-Indians. 

Cases referred to: R. v. Wesley (1932), 2 WWR 337 at 344, 26 Alta. L.R. 433, 58 

CCC 269; R. v. Smith (1935) 2 WWR 433, 64 CCC 131; R. v. 

Kogogolak (1959) 28 WWR 376, 31 C.R. 12; R. v. Little Bear (1958) 
25 WWR 580, 28 C.R. 333, 122 CCC 173 

R. v. Pritchard (1973) 32 D.L.R. (3d) 617 

The term "Indian" in the Game Act, 1967 (Sask.) c. 78 exempting such 

persons from hunting season requirements has the same meaning as in the 
Indian Act, R.S.C. 1970, c. 1-6, and therefore means a person entitled to 
be registered as an Indian. 

Cases referred to: R. v. White and Bob (1965) 50 DLR (2d) 613, aff'd 52 DLR 

(2d) 481 

R. v. Rodgers (1923) 3 D.L.R. 414 

In the absence of any declaration by the Superintendent-Gen- 
eral under sec. 66 of the Indian Act, R.S.C. 1906, eh. 81, the Game 
Protection Act, 1916 (Man.), ch. 44, does not apply to a Treaty 
Indian who hunts and kills fur-bearing animals upon his Re- 
serve, and In so doing, he is not a trapper within the meaning 
of the provincial Act and is not required to have a permit, nor 
does he, in disposing of the pelts of such animals outside of the 
Reserve become a trapper within the meaning of the Act and a 
purchaser is not guilty of an ofTence under sec. 20 (4) in failing 
to obtain at the time of the purchase his name and the number 
of his trapper’s permit. 

[Rex v. Hill (1907), 15 O.L.R. 406; Rex v. Martin (1917), 39 
D.L.R. 635, 41 O.L.R. 79, 29 Can. Cr. Cas. 1S9; St. Catherines 
Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46 
referred to.] 

Cases referred to: R. v. Hill (1907), 15 O.L.R. 406; R. v. Martin (1917), 
39 D.L.R. 635, 41 O.L.R. 79, 29 Can. Cr. Cas. 189; 

St. Catherine's Milling and Lumber Co. v. The Queen 

(1888), 14 App. Cas. 46; CPR Co. V. Parish of Notre 

Dame de Bonsecours, (1899) A.C. 367, pp. 372, 373 
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Sero y. Gault (1922) 64 D.L.R. 327 

The Ontario Game and Fisheries Act, R.S.O. ch, 262, as enacted 
hy the Statutes of Canada 19X6, Orders in Council, page cxc, which 
enacts (sec. 4) that' “No one shall fish by means other than 
angling or trolling, excepting under lease, license or permit from 
a duly authorised officer of the provincial government,” is within 
the powers of the Dominion Parliament and applies to the 
Mohawk Indians residing on the Indian Reservation in the town- 
ship of Tyendinaga, who are subject to the general law of Canada. 

[See Annotation, 35 D.L.R. 28.] 

Cases referred to: St. Catherine's Milling and Lumber Co. v. The Queen 
(1889) 14 App. Cas. 46 

R. v. Smith (1935) 3 D.L.R. 703 

The words "on unoccupied Crown lands as used in para 1- 
of the Natural Resources Agreement between the Dominion an 
the Province of Saskatchewan must be given their plain and or- 
dinary meaning and be taken to include lands required for the 
establishing of gaine reserves. And the words on_any' °ther 

to which the said Indians may have a right of access■ does not 
give Indians a right of access to a game reserve bey°«d that 
accorded to all other persons as they too are subject to the reser e 
of the Game Act. 

Cases referred to: R. v. Rodgers, (1923) 3 D.L.R. 414, 40 Can. C.C. 51; 
CPR v. Notre Dame de Bonsecours Parish (1899) A.C. 367 

R. v, Strongquill (1953) 8 WWR (N.S.) 247 

The extent to which treaty Indians are exempted from the game laws 
of Saskatchewan must be determined by an interpretation of par. 
12 of the Natural Resources Agreement of 1929 made between the 
province and Canada. The agreement was ratified by the legislature 
by ch. ST of 1930 and by the Parliament of Canada by ch. 41 of 1930, 
and confirmed by Imperial statute, ch. 26 of 1930. See Rex v. Smith 
[1935J 2 WWR 433, 20 Can Abr 1157 (Sask. C.A.). 

Per Cordon, J.A.: There are two different areas on which such Indians ! 
may hunt for game when required for food at all times of the year, i 
They are, first, “unoccupied crown lands” and, second, "any other 
lands to which the Indians may have a right of access.” The second 
class would include “occupied” crown lands, in which class Indian 
reservations would fall. Even accepting the rule laid down in Rex 
v. Smith, supra, as to the meaning of "unoccupied” it cannot be said 
that the Indians had no “right of access” to the Porcupine Provin- 
cial Forest Reserve. 

Per McNiven, J.A.: 
The limitations on such Indians’ rights to hunt over the lands 

surrendered as set out in the treaty of 1874 are: “ * • • upon 
such tracts as may be required or taken up for settlement, mining, 
or other purposes under grant, or other right given by Her 
Majesty’s said government.” The words “taken up," "grant," 
"given by,” imply alienation, transfer of the crown’s interest 
therein. These forest reserves are still crown lands—not required 
for settlement or mining—and the word "unoccupied” in said par. 
12 should be so interpreted. 
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The right of treaty Indians to hunt for food is "op all unoccupied 
crown lands" and to effectuate the true intent and spirit of said 
par. 12 the word "all" should be interpreted as any. The whole 
is the summation of its parts. If the legislature by setting apart 
certain crown lands as forest reserves (over 8,000 square miles) 
can convert them into occupied lands then it could set apart all 
crown lands as a forest reserve and thus defeat the paramount 
object of par. 12. The legislature has no power to do indirectly 
what it cannot do directly. 

Per Procter, J.A.: 
The area known as Porcupine Provincial Forest Reserve and also 
as Fur Conservation Area No. 103 was open to anv visiting 
hunters who had a licence and they were permitted to hunt over 

that area which is crown lands. Such being the case the accused 
had, apart from other legislation, the same “right of access” to 
the crown land in the said Reserve and Conservation Area as 
said other hunters had. I-laving such access to that crown land 
it was lawful for him to kill moose for food under the special 
right reserved to him by par. 12 of said agreement notwithstand- 
ing that the killing of moose in the province generally was 
prohibited. 

Sec. 13 of The Game Act, 1930, ch. 76, is not a binding enactment 
as against Indians and is ultra vires. 

Per Martin, C.J.S., Culliton, J.A. concurring, dissenting: Provincial 
forests and fur conservation areas having been set aside or appro- 
priated by the crown in right of the province for special purposes 
cannot be deemed to be "unoccupied crown lands” within par. 12 of 
the Natural Resources Agreement. The legislature therefore in 
enacting in sec. 13 (2) of The Game Act, 1050, that provincial forests 
and fur conservation areas “shall be deemed not to be unoccupied 
crown lands” has enacted what is consistent with the interpretation 
of the words "unoccupied crown lands” in par. 12 of the Natural 
Resources Agreement. 

The conviction of the accused, a treaty Indian, for hunting and killing 
a moose in the Porcupine Provincial Forest Reserve, being Fur 
Conservation Area No. 103, contrary to The Game Act, 1950, 
and regulations thereunder, set aside. Rex v. Wesley [1932] 2 W'vVR 
337, 20 Can Abr 1156, applied. Martin, C.J.S. and Culliton, J.A. 
dissented. 

Cases referred to: R. v. Smith (1935) 2 WWR 433, R. v. Wesley, 
Mullins v. Surrey Treasurer (1880) 5 QBD 170; 

R. v. Martin (1917) 41 O.L.R. 79 at 83—4, 39 D.L.R. 635 at 639 

R. v. Syliboy (1929) 1 D.L.R. 307 

The Treaty of 1752 made between Governor Hopson and certain 
of the Mick Mack Indians of Nova Scotia, was not in reality a 
treaty, not being made between competent contracting parties and 
did not extend to Cape Breton Indians. The latter therefore ac-j 
quired no rights to hunt under the treaty contrary to the general 
game laws of Nova Scotia. 
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R. v. Wesley (1932) 4 D.L.R. 774 

■DV virtnp of s 1C of the Statutory Afreet: ont between the 
TWinion ard th» Province <>f Alberta confirm-1 by the UN-1- 
ST'S and .«* ». transfer « «t M« 
the Province Indians in the Provmce hunting ft,. food »..i> 
all kinds of wild annuals regardless of age or size wheievoi to ... 1 
on unoccupied Crown lands or other lands to wnic.) —e- — 
a rish? of access at all seasons and may hunt such animals with 
dogs or otherwise as they see fit without having a prov.nc ! 
license Assuming that such a construction luvo.vos an .««- 
consistency between the first part of that section whereby 
vincial came laws are to apply to the Indians and the prm ;,o 
thereto as to Indians hunting 

the1 history'and documents relative to the rights of Indians wuh 
respect to hunting the purpose of the proviso was to assuie to he 
Indians covered by the section an unrestricted iu-t to hunt tor 
food in the places described in the section and that the apparent 
ambiguity should be determined accordingly.   

Cases referred to: Sec. 24 of the B.N.A. Act (1930) 1 D.L.R. 98; St. 

Catherine's Milling and Lumber Co. v. The Queen 
(1888), 14 App. Cas. 46; Judicial interpretation of 

treaties - Canada v. Ontario (Indian Annuities) (1910) 
A.C. 637; Canada v. Ontario (Indian Annuities) (1897) 

A.C. 199 

R. v. Wesley (1976) 25 CCC (2d) 309 

The accused was charged with unlawfully hunting deer and possession 
of game contrary to ss. 42(1) and s. 41 of the Game and Fish Act, 
R.S.O. 1970, c. 186. The accused, an Indian within the meaning of s. 2 
of the Indian Act, R.S.C. 1970, c. 1-6, was hunting on unoccupied 
Crown land in the territory covered by the Robinson Treaty of 1850. 
The accused, however, was a James Bay Treaty, Treaty No. 9 
Indian. Both treaties were signed by the Ojibway Tribe of which he was 
a member, although the Robinson Treaty was not signed by the particu- 
lar "band” of Ojibway to which the accused belonged. The accused led i 
evidence that historically the Ojibway Tribe hunted throughout the 
area embracing, inter alia, the territory covered by both treaties. On ; 
appeal by the accused by way of trial de novo from two convictions for 
unlawful hunting of deer and possession of game, held, the appeal 
should be allowed in part and the conviction for possession of the game 
and one of the counts of unlawful hunting quashed. 

Section 88 of the Indian Act provides that the application of provin- 
cial laws to Indians is subject to the terms of any treaty. The aboriginal 
right of Indians to hunt on unoccupied Crown land, which right was 
preserved by the Royal Proclamation of 1763 and s. 91(24) of the 
British North America Act, 1S67, was surrendered by them when they 
entered into the treaties, with the Crown. However, the treaties did 
preserve their right to hunt on unoccupied Crown land within the 
territory covered by the treaty. Accordingly, s. S8 of the Indian Act will 
prevent prosecution of a treaty Indian for violation of provincial game 
legislation when the accused is hunting on unoccupied Crown land 
within the territory covered by a treaty under which he has rights. 

Although the accused was an Ojibway Indian and both treaties were 
entered into by Ojibway Indians, the rights of both treaties did not 
enure to his benefit considering the historical evidence that the Ojibway 

"tribe” was in fact a large group of individual ‘ bands” each occupying 
and protecting their own hunting grounds, and, further, that the 
treaties were intended to be mutually exclusive with respec». to the 
Indians covered thereby. The accused could claim a treaty right to hunt 
only under his own band's treaty, covering his own band's traditional 
hunting territory, and not the Robinson Treaty. Therefore, the accused 
was rightly convicted of hunting deer out of season on the territory 
covered by the Robinson Treaty of 1850. However, s. 84 cf the Game 
and Fish Act provides that only or.e conviction for the same kind of 
offence on the same day shall be imposed and s. 25 of the Interpretation 
Act, R.S.O. 1970, c. 22', provides that where an act constitutes an 
offence under two or more Acts the accused is "not liable to be punished 
twice for the same act or omission" and therefore only the one con- 
viction contrary to s. 42(1) of the Game and Fish Act should be 
entered. 
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R. v. Wesley (1976)(cont'd) 

Cases referred to: R. v. Moses (1970) 13 D.L.R. (3d) 50; Calder et al 

v. A.-G. B.C. (1973) SCR 313; Kruger and Manuel 

(1974), 19 CCC (2d) 162, 51 D.L.R. (3d) 435, (1974) 

6 WWR 206 (rev'd on other grounds 24 CCC (2d) 120, 

(1975) 5 WWR 167); R. v. St. Catherine's Milling 
and Lumber Co. (1885), 10 O.R. 196; aff'd 14 App. 

Cas. 46; Isaac et al v. Davey et al (1974) 51 D.L.R. 

(3d) 170; R. v. Sikyea (1964) 2 CCC 325, 43 D.L.R. 
(2d) 150, 43 C.R. 83, 46 WWR 65; aff'd (1964) SCR 

642 (1965) 2 CCC 129, 50 D.L.R. (2d) 80, 44 C.R. 

266, 49 WWR 306; R. v. White and Bob (1965), 50 
D.L.R. (2d) 613, 52 WWR 193; aff’d (1965) SCR vi, 52 
D.L.R. 481n; R. v. George (1956) SCR 267 (1966) 3 CCC 

137, 55 D.L.R. (2d) 386; R. v. Syliboy (1928), 50 

CCC 389, (1929) 1 D.L.R. 307; R. v. Simon (1958), 124 

CCC 110, 43 M.P.R. 101; R. v. Francis (1970) 3 CCC 

165, 10 D.L.R. (3d) 189, 9 C.R.N.S. 249, 2 N.B.R. (2d) 
14; R. v. Derriksan (1974), 20 CCC (2d) 157, 52 D.L.R. 

(3d) 744, (1975) 1 WWR 56 (aff'd 24 CCC (2d) 101, (1975) 

4 WWR 761); R. v. Dennis and Dennis (1974), 22 CCC (2d) 

152, 56 D.L.R. (3d) 379, 28 C.R.N.S. 268, (1975) 2 WWR 
630; The Pas Merchants Ltd. v. The Queen (1975) 50 

D.L.R. (3d) 154; R. v. Smith (1935), 64 CCC 131 (1935) 

3 D.L.R. 703 (1935) 2 WWR 433; R. v. Mirasty (1942) 

1 WWR 343; Campbell v. Sandy (1956) 4 D.L.R. (2d) 
754; Diabo v. Rice (1942) Que. S.C. 418; Beaulieu v. 

Petitpas (1959) Que. P.R. 86; Geoffries v. Williams 
(1958) 16 D.L.R. (2d) 157; R. v. Jim (1915), 26 

CCC 236, 22 B.C.R. 106; R. v. Rodgers (1923), 40 CCC 

51 (1923) 3 D.L.R. 414 (1923) 2 WWR 353, Man. L.R. 139; 
R. v. Morley (1931), 58 CCC 166 (1932) 4 D.L.R. 483, 
(1932) WWR 193, 46 B.C.R. 28 

R. v. White and Bob (1966) 52 D.L.R. (2d) 481; (1965) 50 D.L.R. (2d) 613 

The prohibitions of the Game Act, R.S.B.C. 19G0, c. 160, against the 
hunting of game, e.g. deer, during the closed season (unless under per- 
mit) do not apply to native Indians, descendants of certain Nanaimo 
tribes, who hunt on unoccupied lands in an organized district, such lands 
not being within a reserve but being lands conveyed to the Hudson’s Bay 
Co. by ancestors in the tribes. The conveyance of surrender of the lands 
in 1854 is a “Treaty” within the meaning of that term in the context 
of the Indian Act, R.S.C. 1952, c. 149; and s. 87 of this Act, in making 
applicable to Indians in a Province all provincial laws of general appli- 
cation subject, inter alia, to "the terms of any treaty and any other 
Act of the Parliament of Canada”, qualifies the application of provincial 
legislation not only by Indian Treaties that create hunting rights but 
also any that confirm or except pre-existing rignts already in being. 

Per Davey, J.A., Sullivan, J.A., concurring: Legislation that abrogates 
or abridges hunting rights reserved to Indians under the Treaties and 
agreements by which they' sold their ancient territories to the Crown 
and to the Hudson’s Bay Co. for white settlement is legislation in rela- 
tion to Indians because it deals with rights peculiar to them. Such 
rights cannot be abrogated or abridged by provincial legislation alone 
which is of such general application as to include Indians. Only Parlia- 
ment can derogate from those rights, and it has, on the contrary', pre- 
served them by s. 87. 
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R. v. White and Bob (cont'd) 

Per Norris, J.A.: Aboriginal rights existed in favour of Indians from 
time immemorial and they became personal and usufructuary under 
the British Crown when it acquired a proprietary estate, by virtue of its 
sovereignty, over Vancouver Island. The right to hunt and fish on un- 
occupied lands was an aboriginal right confirmed by the Royal Procla- 
mation of 1763 which applied to territories claimed by the British with 
the exception mentioned therein, and it applied to Vancouver Island by 
virtue of the claim of Sir Francis Drake in 1579 and subsequent British j 
claims thereto. Vancouver Island was not within the exceptions in the j 
Proclamation since it was not Hudson’s Bay Co. land in 17G3. This | 
right to hunt and fish, recognized by British and colonial governments ; 
before Confederation, could only be extinguished before Confederation by 
surrender to the British Crown and after Confederation by surrender 
to the Dominion Government. Dominion and Provincial Governments 
had recognized this right after Confederation and it had never been 
surrendered or extinguished. 

Per Sheppard, J.A., Lord, J.A., concurring, dissenting: The Game' 
Act is valid provincial legislation in so tar as it applies to Indians not 
on a reserve and it is not ousted by s. 87 of the Indian Act since the 
conveyance or document of 185-1 is not a “Treaty” within s. 87, either 
in form or in substance. In form, the parties were the Indians and 
the Hudson’s Bay Co. to which the Crown had granted its interests in 
Vancouver Island in 1849. In substance, the document was a deed of | 
surrender by the Indians to the Hudson’s Bay Co., not creating any 
rights of hunting and fishing and not containing any grant of such | 
rights or promise thereof from the Crown. The assertion therein ofj 
such rights by the Indians as excepted from the surrender meant the! 
exclusion thereof from the operative part of the document. A Treaty| 
would include such rights within its operative part either by grant or 
by acknowledgment of their existence. No reliance could be placed on 
the Proclamation of 1763 since it did not apply to Vancouver Island 
which was unknown then to the Crown. 

Cases referred to: Francis v. The Queen 3 D.L.R. (2d) 641 (1956) SCR 618; 

St. Catherine's Milling and Lumber Co. v. The Queen (1888), 
14 App. Cas. 46, 58 L.J.P.C. 54; R. v. Robertson (1886) 

3 Man. R. 613; R. v. Hill (1908) 15 O.L.R. 406; Ontario 
Mining Co. v. Seybold (1900) 31 O.R. 386; Prince and 

Myron v. The Queen (1964) 3 CCC 2, (1964) SCR 81, 46 
WWR 121, 41 C.R. 403; R. v. Wesley (1932) 4 D.L.R. 774 
at p. 781, 58 CCC 269 at p. 276 (1932) 2 WWR 337, 24 
A.L.R. 433; R. v. Sikyea, 50 D.L.R. (2d) 80, (1965) 

2 CCC 129, 49 WWR 306 (1964) SCR 642; Johnson and 

Graham's Lessee v. M'Intosh (1823), 8 Wheaton 543 
(U.S.); A.-G. Que. v. A.-G. Can. 56 D.L.R. 373; 
Re Aboriginal Rights - Ainsiie Tijani v. Secretary, 

Southern Nigeria (1921) 2 A.C. 399; Re Royal 

Proclamation - Campbell v. Hall (1774) 98 E.R. 1045; 

King v. Lady McMaster (1916) Ex. C.R. 68; Prov. of 
Oat. v. Dominical of Can. (1908) 42 SCR 1 (1910) A.C. 

637; R. v. Koonungnak (1963) 45 WWR 282 at p. 302, 

42 C.R. 143 



(f) Territorial Ordinances 
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Kallooar v, R. (1965) 50 WWR (N.S.) 602 

The word “abandon” as used in sec. 15 (1) (a) of the Game Ordinance 
of the Northwest Territories, 1960 ( 2nd Sess.) ch. 2, though not 
defined in the ordinance, must be given its ordinary general mean- 
ing and not a restricted meaning. It signifies not merely "leaving” 
but "leaving completely and finally; giving up all concern in. 
Thus, a hunter who has killed game does not "abandon,” so as to 
be guilty of an offence, any part of it which he cannot immediately 
carry away, if he intends to return and remove it. The amending 
Act, 1960, ch. 20, of the Northwest Territories Act, RSC, 1952, ch. 
331, does not make the Game Ordinance of the Northwest Territories 
applicable to the Eskimos. | 

Cases referred to: R. v. Kogogolak (1959) 28 WWR 376, 31 C.R. 12, p. 377; 

R. v. Koonungnak (1963-64) 45 WWR 282, 42 C.R. 143, 

1963 Can. Abr. 774 (N.W.T.); Re Noah Estate (1961-62) 

36 WWR N.W.T. 1964; Katie's Adoption Petition (1962) 
38 WWR 100, 1962 Can. Abr. 819 (N.W.T.) 

R. v. Kogogolak (1959) 28 WWR (N.S.) 376 

The Royal Proclamation of 1763, issued following the Treaty of Paris, 1 

is the Magna Carta of the Eskimos and their only Bill of Rights As 
such it must be guarded and upheld by the court The said proclama- 
tion is still in full force and effect as to the lands of the Eskimos. 
Such lands are reserved to them as their hunting grounds. 

Quaere, whether other persons have, or should have, the right to. 
hunt or fish on the lands so reserved, except by special leave or 
licence of the government of Canada. 

Eskimos have the right of hunting, trapping and fishing game and fish! 
of all kinds, and at all times, on all unoccupied Crown lands in the 
Arctic. Such right can only be extinguished or abridged by legisla- 
tion of the Parliament of Canada. 

Cases referred to: Re Indians (1939) SCR 104; St. Catherine's Milling 

and Lumber Co. v. R (1888) 14 App. Cas. 46, 58 

L.J.P.C. 54, 11 Can. Abr. 440; Dominion of Canada 

v. Province of Ontario (Indian Annuities) (1910) 
A.C. 637, 80 L.J.P.C. 32, 11 Can. Abr. 460; 
R. v. Wesley (1932) 2 WWR 337, 58 CCC 269, 20 Can. 
Abr. 1156; R. v. Smith (1935) 2 WWR 433, 64 CCC 

131, 20 Can. Abr. 1157; R. v. Little Bear (1959) 
26 WWR 335, 28 C.R. 333, 122 CCC 173; Ontario Mining 

Co. and A.-G. for Canada v. Seybold (1903) A.C. 73, 
72 L.J.P.C. 5, aff'g (1902) 32 SCR 1, 11 Can. Abr. 

31 

R. v. Koonungnak (1964) 42 C.R. 143 

Accused, an Eskimo was convicted of killing a musk ox contrary to 
s. 54(1) of the Game Ordinance, and appealed to the Territorial Court. 

Held, the conviction should be quashed. 
1. As there does not appear to be a corresponding word for "guilty” in 

the Eskimo language, a plea of "guilty” should not ordinarily be 
accepted from Eskimos. 

2. The taking of game for food should be the primary consideration in 
interpreting laws regarding Eskimos in the Northwest Territories. 



R. v. Koonunqnak (cont'd) 

3 The Ordinances of the Northwest Territories in relation to the pre- 
servation of game are not applicable to Indians and Eskimos and can- 
not be made so Idthout their concurrence. As presently constituted 
the game laws infringe on the hunting rights of the Eskimos and also 
discriminate against them. 

[PRACTICE NOTE. “Hunting and fishing rights of Indians and Eskimos.’ 
1 It mil be noted that Sissons J. in the instant ««iV C C C1129 1962 

« Prince et al, 39 C.R. 43, 40 W.W.R. 234, [1963] 1 C.C.U 129, I9b2 
Can Abr 747. The Prince case subsequently came before the Supreme 
Court of Canada 41 C.R. 403 which allowed the appeal of the two 
Manitoba treaty Indians. The question of the rights of Indians was 
dealt with in this judgment. 

Cases referred to: R. v. Kogogolak, 31 C.R. 12, 28 WWR 376, 1959 Can. 

Abr. 347; R. v. Wesley (1932) 2 WWR 337, 26 Alta. 

L.R. 433, 58 CCC 269 (1932) 4 D.L.R. 774, 20 Can. 

Abr. 1156; R. v. Otokiak, 30 C.R. 40, 28 WWR 515, 

1959 Can. Abr. 348; Re Noah Estate (1961) 36 WWR 
577, 32 D.L.R. (2d) 185, 1952 Can. Abr. 805; 

R. v. George (1954) 1 OR 24 (1963) 3 CCC 109 at 
117, 41 D.L.R. (2d) 31; R. v. Prince, 39 C.R. 43, 
at 51, 40 W.W.R. 234 (1963) 1 CCC 129 

R. v. Sigeareak (1966) SCR 645; (1966) 55 WWR 1 

The appellant, an Eskimo, was charged with killing and abandoning game 
fit for human consumption contrary to s. 15(1) (a) of the Game 
Ordinance, OJf.W.T. 1960 (Second Sess.), c. 2. There is no dispute 
that the appellant had killed three caribou and had abandoned parts 
of them which were fit for human consumption. The charge was i 
dismissed by the Magistrate on the ground that the Game Ordinance ! 
did not apply to an Eskimo. On an appeal by way of stated case, the 
dismissal was confirmed for the same reason. The Court of Appeal 
reversed this finding and convicted the appellant. The appellant was 
granted leave to appeal to this Court. 

Held: The appeal should be dismissed. 

The Royal Proclamation of 1763, upon which the appellant relied, has no 
application in the region in which the alleged offence took place. 

The Game Ordinance, which was in force and which was validly enacted 
by the Commissioner-in-Council pursuant to powers conferred upon 
him by the Parliament of Canada, applies to the Eskimos. The 
caribou which were killed in this case were game within the meaning 
of the Game Ordinance and the offence here was in abandoning parts 

thereof suitable for human consumption even if the appellant had the 
legal right to hunt them for food. 

Cases referred to: Supreme Court - R. v. Kallooar (1964) 50 WWR 602; 

R. V. Kogogolak (1959) 28 WWR 376; R. v. Sikyea 

(1964) 46 WWR 65, 43 C.R. 83, 2 CCC 325; Re Indians 

(1939) SCR 104 



R. v. Smith (1935) 3 D.L.R. 703 

The words "on unoccupied Crown lands” as used in para. 12 
of the Natural Resources Agreement between the Dominion and 
the Province of Saskatchewan must be given their plain and or- 
dinary meaning rad be taken to include lands required for the 
establishing of gaine reserves. And the words "on any other lands 
to which the said Indians may have a right of access" does not 
give Indians a right of access to a game reserve beyond that 
accorded to all other persons as they too are subject to the reserves 
of the Game Act. 

Cases referred to: R. v. Rodgers (1923) 3 D.L.R. 414, 40 Can. | 
C.C. 51; CPR v. Notre Dame de Bonsecours j 
Parish (1899) A.C. 367 

v. Tom Tom (1978) 1 WWR 275 

The accused was charged with two counts of abandoning the meat of 
moose which he had killed, and with two counts of allotting meat 
that was suitable for human food to spoil contrary to s. 14(1) (a), ( ) 
of The Game Ordinance. The accused, an Indian, had packed out 
some of the meat and had not taken steps to preserve the remainder 
until such time as he could remove it as well. He argued that The 
Game Ordinance did not apply to him and that there was no proof 
of mens rea. 

Held, the charge of abandoning meat was dismissed; the accused was 
convicted on the charge of allowing meat to spoiL The.Game Ordin- 
ance did not interfere with the right of Indians and Eskimos t 
hunt on unoccupied Crown lands, but merely ensured that what was 
hunted was in fact used for food; s. 14 therefore applied to the 
accused. As it was not shown that the accused intended to abandon 
the meat, those charges were dismissed. His carelessness and negli- 
gence in not taking steps to preserve the meat were sufficient to 
constitute the mental element required on the charge of allowing 
meat to spoil. 

Cases referred to: Sigeareak v. R (1966) SCR 645, 56 WWR 478, 49 C.R. 

271 (1966) 4 CCC 393, 57 D.L.R. (2d) 536; Kaallooar 

v. R. (1964) 50 WWR 602 (N.W.T.); R. v. Kogogolak 

(1959) 28 WWR 376, 31 C.R. 12 (N.W.T.) 

R. v. Tootalik, 74 WWR (N.S.) 740; 9 CRNS 92 

Appeal from a conviction for unlawfully hunting "a female polar 
bear with young, contrary to Item 6 (b) of Schedule B of the 
Game Ordinance”, made by Morrow, J. sitting as a Magistrate (1970) 
71 WWR 435, 9 CRN'S 92. Appellant was a party to the shooting 
of a female polar bear and two younger bears in her company; 
the smallest of the three skins measured 65 inches overall. The 
case fell to be decided on the proper meaning to be given to the 
words in item 6 (b) of the Game Ordinance, 1960 (2nd sess.) 
(N.W.T.), ch. 2, “ • * * female polar bear without young”. 

Maddison, J. considered the earlier legislation and the intent of thei 
current legislation, having in mind the mischief aimed at, and 
concluded that the intent was to suppress the hunting of the 
mother bear when she was accompanied by cubs so young that 
they would be incapable of surviving without her; there was evi- 
dence that a female polar bear became pregnant when her last 
litter were about one and three-quarter years old at which time 
she became intolerant and chased them away, they being at that 
age well able to fend for themselves. If the mother did° not con- 
ceive at that time the cubs often stayed with her and the continued 
association increased their ability to survive on their own. In the 
case at bar there was reasonable doubt that the cubs in question 
were of an age at which they could not survive without their 
mother and they were not therefore within the ambit of item 6 (&). 
The conviction must be quashed. 
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3. Reserves 

(a) Hunting and fishing off reserve 

R. v. Cormanda (1939) 3 D.L.R. 535 

The provisions of the Game and Fisheries Act, R.S.O. 1937, c. 
353 relating to closed seasons for hunting and fishing apply to 
the Ojibway Indians upon the lands ceded by them to the Province ' 
of Canada under the Robinson Treaty, 1850. which passed to the 
Province of Ontario upon Confederation, the privilege therein 
granted them to hunt and fish on such lands not being a "trust 
or interest in respect of such lands other than that .of the Province 
of Ontario" within the meaning of s. 103 of the Act. More- 
over, the legislation is valid, whatever the nature of the privilege 
granted the Indians, as being designed for the protection of game 
and fish within the Province and thus coming within s. 32(13) 
and (16) of the B.X.A. Act, its effect upon the Indians, over whom 
the Dominion Parliament has exclusive jurisdiction under s. 31(2-1) 

.of the B.N'.A. Act, being only incidental to its true object. 

Cases referred to: St. Catherine's Milling & Lbr. Co. v. The Queen, 

14 App. Cas. 46; A.-G. Can. v. A.-G. Ont., (1897) 

A.C. 199. 

R. v. Derrikson (1977) 15 N.R. part 3 231; (1975) 4 WWR 761; (1975) 20 

CCC (2d) 157; (1977) 16 N.R. part 3 249 (Prov. Crt.) 

This case arose out of a charge of fishing salmon contrary 
to regulations made under the federal Fisheries Act. The 

accused was an Okanagan Indian and he alleged that he had a 

right to hunt for food in traditional fishing grounds in the 

Okanagan Valley of British Columbia. The trial judge 

convicted the accused - See paragraphs 46 to 56. 

On appeal by way of stated case to the British Columbia 

Supreme Court the appeal was dismissed and the conviction 

of the accused was affirmed - See paragraphs 13 to 45. 

On appeal to the British Columbia Court of Appeal the 

appeal was dismissed and the conviction of the accused was 
affirmed - See paragraphs 2 to 12. 

On appeal to the Supreme Court of Canada the appeal was 

dismissed and the conviction of the accused was affirmed 

- See paragraph 1. The Supreme Court of Canada stated that 

assuming the accused had an aboriginal right to fish, that 
such a right was subject to regulations imposed by validly 

enacted federal laws. 

Cases referred to: R. v. White and Bob (1965), 52 WWR 193; Calder et al 

v. A.-G. B.C. (1970), 74 WWR 481; 13 D.L.R. (3d) 64; 

(1973) SCR 313 (1973) 4 WWR 1; 34 D.L.R. (3d) 146; 

(1970), 71 WWR 81; 8 D.L.R. (3d) 59; Tee-Hit-Ton Indians 

v. U.S. (1955) 348 U.S. 272; R. v. Sikyea (1964) 46 WWR 

65; R. v. George (1966) SCR 267; R. v. Francis (1969) 

10 D.L.R. (3d) 189; R. v. Discon and Baker (1968) 67 

D.L.R. (2d) 619; Oyekan v. Adele (1957) 2 A.E.R. 785 



— v- Francis (1970) 3 CCC 165; (1969) 1 NBR (2d) 886 
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Even if it can be established that an Indian has a right to fish at a 
particular place and that right has been conferred by treaty, such right 
does not exclude the applicability of federal fisheries legislation to that 
Indian. Thus where an Indian fishes without a licence as required by 
federal legislation a conviction resulting therefrom will be upheld. 

Cases referred to: R. v. Sikyea, 50 Û.L.R. (2d) 80 (1965) 2 CCC 129 

(1964) SCR 642, 44 C.R. 266, 49 WWR 306; R. v. 

Syliboy (1929) 1 D.L.R. 307, 50 CCC 389; R. v. George, 
55 D.L.R. (2d) 386 (1966) 3 CCC 137, (1966) SCR 267, 
47 C.R. 382; Simon v. The Queen, 124 CCC 110, 43 

M.P.R. 101 

R. v. Frank (1978) 1 SCR 95; (1976) 24 CCC (2d) 321 

The appellant, a treaty Indian resident in Saskatche- 
wan, was found in possession of a moose, which he had 
hunted and killed for food in Alberta. He was charged 
with unlawfully having in his possession moose meat 
contrary to s. 16 of the Wildlife Act, R.S.A. 1970, c. 
loi TKj charge was dismissed by the Provincial Court 

judge. On an appeal by the Crown by stated case, the 
Supreme Court of Alberta, Appellate Division, directed 
that a conviction be recorded. An appeal by the accused 
was then brought to this Court. 

The appellant was hunting on Treaty No. 6 lands. 
This treaty was concluded in 1876 between the Queen 
and various tribes of Indians inhabiting the area. The 
tract covers roughly the central one third of the present ! 
Provinces of Alberta and Saskatchewan. The treaty 
secured to the Indians the right to pursue their avoca- 
tions of hunting and fishing subject to any regulations 
made by the Government of Canada. 

The Alberta Natural Resources Transfer Agreement 
(approved by 1930 (Can.), c. 3, and 1930 (Alta.), c. 21, 
and thereafter confirmed by the British North America 
Act, 1930 (U.K.) c. 26) transferred from Canada to 
Alberta the interest of the Crown in all Crown lands, 
mines and minerals within Alberta. Paragraph 12 of this 
Agreement provides that “In order to secure to the 
l .uians of iiic Province the Continuance 01 inc supply of 
game and fish for their support and subsistence, Canada 
agrees that the laws respecting game in force in the i 
Province from time to time shall apply to the Indians 
within the boundaries thereof, provided, however, that 
the said Indians shall have the right, which the Province 
hereby assures to them, of hunting, trapping and fishing 

game and fish for food at all seasons of the year on all 
unoccupied Crown lands and on any other lands to 
which the said Indians may have a right of access." 

Held:The appeal should be allowed and the verdict of 
acquittal restored. 

The effect of s. 88 of the Indian Act, R.S.C. 1970, c. 
1-6, is to make applicable to Indians, except as stated, all 
laws of general application from time to time in force in 
any province, including provincial game laws, but sub- 
ject to the terms of any treaty and subject also to any 
other act of the Parliament of Canada. Thus, the appel- 
lant is protected from the application of the Wildlife Act 
of Alberta to the extent that he can call in aid Treaty 
No. 6 and para. 12 of the Alberta Natural Resources 
Transfer Agreement. The essential differences, for 
present purposes, between the Treaty and the Agree- 
ment are (i) under the former the hunting rights were at 
large while under the latter the right is limited toi 
hunting for food and (ii) under the former the rights! 
were limited to about one-third of the Province of| 
Alberta, while under the latter they extend to the entire i 
province. In the present case these differences were 
unimportant because the appellant was hunting for food 
and upon land touched by both Treaty and Agreement. 



R. v. Frank (cont'd) \ 

The phrases “Indians of the Province” and “Indians 
within the boundaries thereof’ in para. 12 of the Agree- 
ment do not refer to the same group. The use of 
different language suggests different groups. “Indians of 
the Province" means Alberta Indians. The words Indi-: 
ans within the boundaries”, on the other hand, refer to a 
larger group, namely, Indians who, at any particular 
moment, happen to be found within the boundaries of 
the Province of Alberta, irrespective of normal rcsi-1 
dence. All persons forming part of this latter group arej 
subject to the game laws in force at any given time in 
that Province but with the right of hunting, trapping and1 

fishing game and fish for tood at all seasons of the year 
on unoccupied Crown lands and on any other lands to 
which the Indians may have a right of access. The words 
“Indians within the boundaries" mean all Indians within 
the boundaries of Alberta, and not just some of the 
Indians within such boundaries. 

Cases referred to: Alberta Supreme Crt. - R. v. Wesley (1932) 58 CCC 

269; Prince and Myron v. The Queen (1964) 3 CCC 2; 
Myran et al. v. The Queen (1975) 23 CCC (2d) 73, 
58 D.L.R. (3d) 1, 5 N.R. 551 ; Sikyea v. The Queen 

(1965) 2 CCC 129, 50 D.L.R. (2d) 80, (1964) SCR 642, 
44 C.R. 266, 49 WWR 306: aff'd (1964) 2 CCC 325, 43 

D.L.R. (2d) 150, 43 C.R. 83, 46 WWR 65; R. v. George 
(1966) 3 CCC 137, 55 D.L.R. (2d) 386, (1966) SCR 267, 

47 C.R. 382; Daniels v. The Queen (1969) 1 CCC 299, 

2 D.L.R. (3d) 1, (1968) SCR 520, 4 C.R.N.S. 176, 64 

WWR 385; Re Interpretation of Laws - Walsh v. Hie 

Secretary of State for India (1863) 10 H.L.C. 367; 
Hough v. Windus (1884) 12 QBD 224; David v. DaSilva 

(1934) A.C. 106; Re Metropolitan Film Studios Applica- 
tion (1962) 1 WWR 1315; Supreme Court - R. v. Wesley 

(1932) 2 WWR 337; R. v. Smith (1935) 2 WWR 433; R. v. 

Strongquill (1953) 8 WWR 247; Prince and Myron v. Hie 
Queen (1964) SCR 81; Re Interpretation of Laws - 

Shephard's Trustees v. Shephard (1945) S.C. 60 (Scot.) 

R. v. Mirasty, 1 WWR 343 

The accused, a treaty Indian, was charged with being in possession of the 
unpriine pell of a heaver contrary to sec. 17 of The Fur Act, JÇJ6, ch. 
9S. The evidence indicated that the pelt had been taken on a provincial 1 

forest reserve. 

Counsel tor the accused argued that the accused, as a treaty Indian, had 
a right under the Treaty of 1867, between Her Majesty the Queen and 
the Indians, to hunt any animal for food on the forest reserve. 

Held that the accused was guilty of a violation of the Act. The hunting 
rights of treaty Indians were now governed by the Natural Resources 
Agreement between the Dominion government and the province of Sas- 
katchewan, s. 12 of which restricted the Indians’ hunting rights to “un- 
occupied Crown lands.” A forest reserve which was set up by the 
province for specific purposes, could not be classified as “unoccupied 
Crown lands.” Hence treaty Indians had no special hunting rights in 

'such a reserve. Rcr v. Smith [1935] 2 W.W.R 433, 64 C.C.C. 13). 
followed: Rex t>. IVeslev [1932] 2 W.W.R. 337, 26 Alta. L.R. 433, 58 
C.C.C. 269, distinguished. 

Cases referred to: R. v. Smith (1935) 2 WWR 433, 64 CCC 131; R. v. Wesley 

(1932) 2 WWR 337, 26 Alta. L.R. 433, 53 CCC 269 



R. v. Moses (1970) 3 OR 314 

Appeal of conviction on a charge of unlawfully hunting moose 
during closed season on unoccupied Crown land. 

Held, the conviction should be quashed. 

The accused was a registered member of the Henvey Inlet Band 
which band was descendant of a band whose chief had signed the 

Robinson Treaty. The accused was therefore one of those entitled 

to any of the rights or benefits flowing from the said treaty, 

including the right to hunt and fish. 

In the case at bar no derogating legislation has been enacted by 

the Parliament of Canada to restrict in any way the right of 

Indians entitled to benefit under the Robinson Treaty from hunting 

moose at any time on unoccupied Crown lands. 

Cases referred to: St. Catherine's Milling and Lumber Co. v. R (1888), 
14 App. Cas. 4Ç; R. v. White and Bob (1964), 50 D.L.R. 

(2d) 613, 52 WWR 193; aff'd (1965) SCR vi, 52 D.L.R. 

(2d) 481n; R. v. Sikyea, 43 D.L.R. (2d) 150 (1964) 

2 CCC 325, 43 C.R. 83, 46 WWR 65; aff'd (1964) SCR 642, 
50 D.L.R. (2d) 80, (1965) 2 CCC 129, 44 C.R. 266, 49 

WWR 306. 

R. v. Nippi (1969) 70 WWR 390 

Appeal by the crown from the dismissal by a magistrate of an 
information charging respondent, a treaty Indian, with unlawfully 
hunting in a game preserve contrary to sec. 5 of The Game Act. 
RSS, 1965, ch. 356. Appeal allowed. 

It was held by Maher. D.C.J., on a review’ of the authorities, that 
the present state of the law in Saskatchewan was that while forest 
preserves had been held to be unoccupied crown lands and legisla- 
tion declaring them to be otherwise was ultra vires of the provin- 
cial legislature, lands designated as game preserves ceased to be 
unoccupied crown lands and treaty Indians were bound by the 

 provisions of The Gama Act prohibiting hunting thereon 

■ 
: 

Cases referred to: R. v. Smith (1935) 2 WWR 433, at 437, 64 CCC 131, 

20 Can. Abr. 1157 (Sask. C.A.); R. v. Strongquill 

(1953) 8 WWR (N.S.) 247, at 257, 262, 16 C.R. 194, 
105 CCC 262, 5 Abr. Con. (2nd) 582 (Sask. C.A.) 
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R. v. Prince et al (1964) SCR 81; (1963) 40 WWR (N.S.) 234 

The appellants were charged with unlawfully hunting big game by means ; 

of night lights, contrary to s. 31(1) of The Game and Fisheries Act, 
R.S.M. 1951, c. 94. The appellants were Treaty Indians and wore hunt- 
ing deer for food for their own use and on lands to wV h they had 
the right of access. They were acquitted by the magistrate, but their 
acquittal was set aside by the Court of Appeal. They were granted 
leave to appeal to this Court. 

Held: The appeal should be allowed and an acquittal directed. 

In regard to Indians, the word “hunt” as used in s. 72(1) of The Game 
and Fisheries Act was not ambiguous nor subject to any of the limita- 
tions which are imposed by s. 31(1) upon non-Indians. 

Cases referred to: R. v. Wesley (1932), 2 WWR 337 at 344, 26 Alta. 

L.R. 433, 58 CCC 269; R. v. Smith (1935) 2 WWR 

433, 64 CCC 131; R. v. Kogogolak (1959) 28 WWR 
376, 31 C.R. 12; R. v. Little Bear (1958) 25 WWR 

580, 28 C.R. 333, 122 CCC 173 

R. v. Rider (1969) 1 CCC 193 

A Treaty Indian who hunts game for food within the boundaries of a 
National Park is guilty of an offence under s. 8(1) of the National 
Parks Act, R.S.C. 1952, c. 189. Under the treaty in question the 
Indians’ hunting rights are withdrawn with respect to those parts of 
the treaty area required for "settlement, mining, or other purposes”. 
The creation of a National Park in the treaty area comes within the 
words "other purposes”, and, therefore, Parliament in creating a 
National Park and prohibiting all hunting therein is not in violation of 
any treaty promise made by the Crown to the Indians. Even if Parlia- 
ment were in violation of such a promise, the Court would still be 
bound to convict the accused because there is nothing to prevent 
Parliament from breaching treaty promises. 

Cases referred to: R. v. Smith, 64 CCC 131 (1935) 3 D.L.R. 703 (1935) 

2 WWR 433; R. v. Sikyea (1964) 2 CCC 325, 43 C.R. 83, 
43 D.L.R. (2d) 150, 46 WWR 65; aff'd (1965) 2 CCC 129, 
44 C.R. 266, 50 D.L.R. (2d) 80, 49 WWR 306 (1964) 

SCR 642) 

Sero V. Gault (1922) 64 D.L.R. 327 

The Ontario Game and Fisheries Act. U.i-.O. ch, 262, as enacted 
by the Statutes of Canada 1916, Orders in Council, page cxc, which 
enacts (sec. 4) that “No one shall fish by means other than 
angling or trolling, excepting under lease, license or permit from 
a duly authorised officer of the provincial government,” is within 
the powers of the Dominion Parliament and applies to the 
Mohawk Indians residing on the Indian Reservation in the town- 
ship of Tyendinaga, who are subject to the general law of Canada. 

[See Annotation, 35 D.L.R. 28.] 

Cases referred to: St. Catherine's Milling and Lumber Co. v. The Queen 

(1889) 14 App. Cas. 46 



R. v. Sigeareak (1966) SCR 645; (1966) 55 WWR 1 

The appellant, an Eskimo, was charged with killing and abandoning game | 
fit for human consumption contrary to s. 15(1) (a) of the Game 
Ordinance, O-iV.II'.T. 1900 (Second Scss.), c. 2. There is no dispute 
that the appellant had killed three caribou and had abandonH parts 
of them which were fit for human consumption. The charge v.as j 
dismissed by the Magistrate on the ground that the Game Ordinance j 

did not apply to an Eskimo. On an appeal by way of stated case, the ! 
dismissal was confirmed for the same reason. The Court of Appeal j 
reversed this finding and convicted the appellant. The appellant was j 
granted leave to appeal to this Court. 

Held: The appeal should be dismissed. 

The Royal Proclamation of 1703, upon which the appellant relied, has no j 
application in the region in which the alleged offence took place. 

The Game OrtKnancc, which was in force and which was validly enacted 
by the Commissioner-in-Council pursuant to powers conferred upon 
hirn by the Parliament of Canada, applies to the Eskimos. The 
caribou which were killed in this case were game within the meaning 
of the Game Ordinance and the offence here was in abandoning parts 
thereof suitable for human consumption even if the appellant had the j 
legal right to hunt them for food. 

In so far as Hegira v. Kalluoar ( 19G-1 ), 50 WAV.R. 002, and Regina v. 
Kogogohih (10.VJJ, 25 W .R. 370, hold that the Game Ordinance doc3 
not apply to Indians or Eskimos in the Northwest Territories, they 
are not good law and must be taken as having been overruled. 

Cases referred to: Supreme Court - R. v. Kallooar (1964) 50 WWR 602; 

R. v. Kogogolak (1959) 28 WWR 376; R. v. Sikyea (1964) 
46 WWR 65, 43 C.R. 83, 2 CCC 325; Re Indians (1939) 

SCR 104 

R. v. Smith (1935) 3 D.L.R. 703 

The words “on unoccupied Crown lands" as used in para. 12 
of the Natural Resources Agreement between the Dominion and 
the Province of Saskatchewan must be given their plain and or- 
dinary meaning end be taken to include lands required for the 
establishing of gaine reserves. And the words “on any other lands 
to which the said Indians may have a right of access” does not 
give Indians a right of access to a game reserve beyond that 
accorded to all other persons as they too are subject to the reserves 
of the Game Act. 

R. V. 
CPR v. 

Rodgers, (1923) 3 D.L.R. 414, 40 Can. C.C. 51; 

Notre Dame de Bonsecours Parish (1899) A.C. 367 

Casas referred to: 
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H. V. Stronqquill (1953) 8 WWR (N.S. ) 247 

The extent to which treaty Indians are exempted from the game laws 
of Saskatchewan must be determined by an interpretation of par. 
12 of the Natural Resources Agreement of 1929 made between the 
province and Canada. The agieement was ratified by the legislature 
by cil. 87 of 1930 and by the Parliament of Canada by ch. 41 of 1930, 
and confirmed by Imperial statute, ch. 2G of 1930. See Rex v. Smith 
[1935] 2 \V\VR 433, 20 Can Abr 1157 (Sask. C.A.). 

Per Gordon, J.A.: There are two different areas on which such Indians 
may hunt for game when required for feed at all times of the year. 
They are, first, “unoccupied crown lands” and, second, “any other 
lands to which the Indians may have a right of access.” The second 
class would include “occupied” crown lands, in which class Indian 
reservations would fall. Even accepting the rule laid down in Rex 
v. Smith, supra, as to the meaning of “unoccupied" it cartnot be said 
that the Indians had no “right of access” to the Porcupine Provin- 
cial Forest Reserve. 

Per McNiven, J.A.: 
The limitations on such Indians’ rights to hunt over the lands 

surrendered as set out in the treaty of 1S74 are: “ * * * upon 
such tracts as may be required or taken up for settlement, mining, 
or other purposes under grant, or other right given by Her 
Majesty’s said government.” The words “taken up,” “grant,” 
“given by,” impiy alienation, transfer of the crown’s interest 
therein. These forest reserves are still crown lands—not required 
for settlement or mining—and the word “unoccupied” in said par. 
12 should be so interpreted. 

The right of treaty Indians to hunt for food is “on all unoccupied | 
crown lands” and to effectuate the true intent and spirit of said ; 

par. 12 the word “all” should be interpreted as any. The whole 
is the summation of its parts. If the legislature by setting apart ! 
certain crown lands as forest reserves (over 8,000 square miles) 
can convert them into occupied lands then it could set apart all 
crown lands as a forest reserve and thus defeat the paramount 
object of par. 12. The legislature has no power to do indirectly 
what it cannot do directly. 

Per Procter, J_A.: 
The area known as Porcupine Provincial Forest Reserve and also 
as Fur Conservation Area No. 103 was open to any visiting 
hunters who had a licence and they were permitted to hunt over | 
that area which is crown lands. Such being the case the accused 
had, apart from other legislation, the same “right of access” to 
the crown land in the said Reserve and Conservation Area as 
said other hunters had. Having such access to that crown land 
it was lawful for him to kill moose for food under the special 
right reserved to him by par. 12 of said agreement notwithstand- 
ing that the killing of moose in the province generally was 
prohibited. 

Sec. 13 of The Game Act, 1950, ch. 76, is not a binding enactment 
as against Indians and is ultra vires. 

Per Martin, C.J.S., Culliton, J.A. concurring, dissenting: Provincial 
forests and fur conservation areas having been set aside or appro- 
priated by the crown in right of the province for special purposed : 
cannot be deemed to be “unoccupied crown lands” within par. 12 of 
the Natural Resources Agreement. The legislature therefore in 
enacting in sec. 13 (2) of The Game Act, 1550, that provincial forests 
and fur conservation areas “snail be deemed r.ot to be unoccupied 
crown lands” has enacted what is consistent with the interpretation 
of the words "unoccupied crown lands” in par. 12 of the" Natural 
Resources Agreement. 

The conviction of the accused, a treaty Indian, for hunting and killing 
a moose in the Porcupine Provincial Forest P.eserve, being Fur 
Conservation Area No. 103, contrary to The Game A.ct, 1950, 
and regulations thereunder, set aside. Rex v. Wesley [1532] 2 WWR 
337, 20 Can Abr 1156, applied. Martin, C.J.S. and Culliton, JJV. 
dissented. 

Cases referred to: R. v. Smith (1935) 2 WWR 433; R. v. Weslev (1932) 2 WWR 

bo-^, sa ü.L.R. 635 at 639 
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R. v. Syliboy (1929) 1 D.L.R. 307 

The Treaty of 1752 made between Governor Hopson and certain 
of the Mick Mack Indians of Nova Scotia, was not in reality a 
treaty, not being made between competent contracting parties and 
did not extend to Cape Breton Indians. The latter therefore ac-| 
quired no rights to hunt under the treaty contrary to the general 
game laws of Nova Scotia. 

R. v. Wesley (1976) 25 CCC (2d) 309 

; The accused was charged with unlawfully hunting deer and possession 1 

of game contrary to ss. 42(1) and s. 41 of the Gome and Fish Act, 
R.S.O. 1970, c. 186. The accused, an Indian within the meaning of s. 2 
of the Indian Act, R.S.C. 1970, c. 1-6, was hunting on unoccupied 
Crown land in the territory covered by the Robinson Treaty of 1850. 
The accused, however, was a James Bay Treaty, Treaty No. 9 
Indian. Both treaties were signed by the Ojibway Tribe of which he was 
a member, although the Robinson Treaty was not signed by the particu- 
lar "band” of Ojibway to which the accused belonged. The accused led j 
evidence that historically the Ojibway Tribe hunted throughout the 
area embracing, inter alia, the territory covered by both treaties. On 
appeal by the accused by way of trial de novo from two convictions for 
unlawful hunting of deer and possession of game, held, the appeal 
should be allowed in part and the conviction for possession of the game 
and one of the counts of unlawful hunting quashed. 

Section 88 of the Indian Act provides that the application of provin- 
cial laws to Indians is subject to the terms of any treaty. The aboriginal 
right of Indians to hunt on unoccupied Crown land, which right was 
preserved by the Royal Proclamation of 1768 and s. 91(24) of the 
British North America Act, 1SC7, was surrendered by them when they 
entered into the treaties, with the Crown. However, the treaties did 
preserve their right to hunt on unoccupied Crown land within the 
territory covered by the treaty. Accordingly, s. S8 of the Indian Act will 
prevent prosecution of a treaty Indian for violation of provincial game 
legislation when the accused is hunting on unoccupied Crown land 
within the territory covered by a treaty under which .he has rights. 

Although the accused was an Ojibway Indian and both treaties were 
entered into by Ojibway Indians, the rights of both treaties did not 
enure to his benefit considering the historical evidence that the Ojibway 

"tribe” was in fact a large group of individual "bands” each occupying 
and protecting their own hunting grounds, and, further, that the 
treaties were intended to be mutually exclusive with icspect, to the 
Indians covered thereby. The accused could claim a treaty right to hunt 
only under his own band's treaty, covering his own band's traditional 
hunting territory, and not the Robinson Treaty. Therefore, the accused 
was rightly convicted of hunting deer out of season on the territory 
covered by the Robinson Treaty of 1859. However, s. S4 cf the Came 
and Fish Act provides that only one conviction for the same kind of ( 

offence on the same day shall be imposed and s. 25 of the Interpretation 
Act, R.S.O. 1970, c. 225, provides that where an act constitutes an ; 
offence under two or more Acts the accused is "not liable to be punished 
twice for the same act or omission” and therefore only the one con- 
viction contrary to s. 42(1) of the Game and Fisli Act should be 
entered.     



R. v. Wesley (1976) (cont'd) 

Cases referred to: R. v. Moses (1970) 13 D.L.R. (3d) 50, Calder et al 
v. A.-G. B.C. il973) SCR 313; Kruger and Manuel 
(1974), 19 CCC (2d) 162, 51 D.L.R. (3d) 435, (1974) 
6 WWR 206 (rev'd on other grounds 24 CCC (2d) 120, 
(1975) 5 WWR 167); R. v. St. Catherine's Milling 
and Lumber Co. (1885), 10 O.R. 196; aff'd 14 App. 
Cas. 46; Isaac et al v. Davey et al (1974) 51 D.L.R. 
(3d) 170; R. v. Sikyea (1964) 2 CCC 325, 43 D.L.R. 
(2d) 150, 43 C.R. 83, 46 WWR 65; aff'd (1964) SCR 
642 (1965) 2 CCC 129, 50 D.L.R. (2d) 80, 44 C.R. 
266, 49 WWR 306; R. v. White and Bob (1965), 50 
D.L!R. (2d) 613, 52 WWR 193; aff'd (1965) SCR vi, 52 
D.L.R. 481n; R. v. George (19S6) SCR 267 (1966) 3 CCC 
137, 55 D.L.R. (2d) 386; R. v. Syliboy (1928), 50 
CCC 389, (1929) 1 D.L.R. 307; R. v. Simon (1958), 124 
CCC 110, 43 M.P.R. 101; R. v. Francis (1970) 3 CCC 
165, 10 D.L.R. (3d) 189, 9 C.R.N.S. 249, 2 N.B.R. (2d)■ 
14; R. v. Derriksan (1974), 20 CCC (2d) 157, 52 D.L.R. 
(3d) 744, (1975) 1 WWR 56 (aff'd 24 CCC (2d) 101, (1975) 
4 WWR 761); R. v. Dennis and Dennis (1974), 22 CCC (2d) 
152, 56 D.L.R. (3d) 379, 28 C.R.N.S. 268, (1975) 2 WWR 
630; The Pas Merchants Ltd. v. The Queen (1975) 50 
D.L.R. (3d) 154; R. v. Smith (1935), 64 CCC 131 (1935) 
3 D.L.R. 703 (1935) 2 WWR 433; R. v. Mirasty (1942) 
1 WWR 343; Campbell v. Sandy (1956) 4 D.L.R. (2d) 
754; Diabo v. Rice (1942) Que. S.C. 418; Beaulieu v. 
Petitpas (1959) Que. P.R. 86; Geoffries v. Williams 
(1958) 16 D.L.R. (2d) 157; R. v. Jim (1915), 26 
CCC 236, 22 B.C.R. 106; R. v. Rodgers (1923), 40 CCC 
51 (1923) 3 D.L.R. 414 (1923) 2 WWR 353, Man. L.R. 139; 
R. v. Morley (1931), 58 CCC 166 (1932) 4 D.L.R. 483, 
(1932) WWR 193, 46 B.C.R. 28 

R. v. White and Bob (1966) 52 D.L.R. (2d) 481; (1965) 50 D.L.R. (2d) 613 

The prohibitions of the Game Act, R.S.B.C. 19C0, c. ICO, against the 
hunting: of pâme, e.g. deer, during the closed season (unless under per- 
mit) do not apply to native Indians, descendants of certain Nanaimo 
tribes, who hunt on unoccupied lands in an organized district, such lands 
not being within a reserve but being lands conveyed to the Hudson’s Bay 
Co. by ancestors in the tribes. The conveyance of surrender of the lands 
in 1854 is a “Treaty” within the meaning of that term in the context 
of the Indian Act, R.S.C. 1052, c. 140; and s. 87 of this Act, in making 
applicable to Indians in a Province all provincial laws of general appli- 
cation subject, inter alia, to "the terms of any treaty and any other 
Act of the Parliament of Canada”, Qualifies the application of provincial 
legislation not only by Indian Treaties that create hunting rights but 
also any that confirm or except pre-existing rights already in being. 

Per Davey, J.A., Sullivan, J.A., concurring: Legislation that abrogates 
Of abridges hunting rights reserved to Indians under the Treaties and 
agreements by which they sold their ancient territories to the Crown 
and to the Hudson’s Bay Co. for white settlement is legislation in rela- 
tion to Indians because it deals with rights peculiar to them. Such 
rights cannot be abrogated or abridged by provincial legislation alone 
which is of such general application as to include Indians. Only Parlia- 
ment can derogate from those rights, and it has, on the contrary, pre- 
served them by s. 87. 



R. v. White and Bob (cont'd) 
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Per Norris, J.A.: Aboriginal rights existed in favour of Indians from j 
time immemorial and they became F°rs°nal and usufructuary underl 
the British Crown when it acquired a proprietary estate, by virtue of its j 
sovereignty, over Vancouver Island. The right to hunt and fish on un-j 
occupied lands was an aboriginal right confirmed by the Royal Procla- j 
nation of 176S which applied to territories claimed by the British with 
the exception mentioned therein, and it applied to Vancouver Island by 
virtue of the claim of Sir Francis Drake in 1579 and subsequent British 
claims thereto. Vancouver Island was not within the exceptions in the 
Proclamation since it was not Hudson’s Bay Co. land in 17C3. This 
right to hunt and fish, recognized by British and colonial governments 
before Confederation, could only be extinguished before Confederation by 
surrender to the British Crown and after Confederation by surrender 
to the Dominion Government. Dominion and Provincial Governments 
had recognized this right after Confederation and it had never been 
surrendered or extinguished. 

Per Sheppard, J.A., Lord, J.A., concurring, dissenting: The Game 
Act is valid provincial iegisiation in so far as it applies to Indians not | 
on a reserve and it is not ousted by s. 87 of the Indian Act since the ! 

conveyance or document of 185-1 is not a “Treaty” within s. 87, either 
in form or in substance. In form, the parties were the Indians and 
the Hudson’s Bay Co. to which the Crown had granted its interests in 
Vancouver Island in IS ID. In substance, the document was a deed of 
surrender by the Indians to the Hudson’s Bay Co., not creating any j 
rights of hunting and fishing and not containing any grant of such j 
rights or promise thereof from the Crown. The assertion therein of | 
such rights by the Indians as excepted from the surrender meant the! 
exclusion thereof from the operative part of the document. A Treaty | 
would include such rights within its operative part either by grant or i 
by acknowledgment of their existence. No reliance could be placed on ! 
the Proclamation of 1703 since it did not apply to Vancouver Island] 
which was unknown then to the Crown. j 

Cases referred to: Francis v. The Queen 3 D.L.R. (2d) 641 (1956) SCR 618; 

St. Catherine's Milling and Lumber Co. v. The Queen (1888), 
14 App. Cas. 46, 58 L.J.P.C. 54; R. v. Robertson (1886) 

3 Man. R. 613; R. v. Hill (1908) 15 O.L.R. 406; Ontario 

Mining Co. v. Seybold (1900) 31 O.R. 386; Prince and 

Myron v. The Queen (1964) 3 CCC 2, (1964) SCR 81, 46 

WWR 121, 41 C.R. 403; R. v. Wesley (1932) 4 D.L.R. 774 
at p. 781, 58 CCC 269 at p. 276 (1932) 2 WWR 337, 24 
A.L.R. 433; R. v. Sikyea, 50 D.L.R. (2d) 80, (1965) 

2 CCC 129, 49 WWR 306 (1964) SCR 642; Johnson and 

Graham's Lessee v. M'Intosh (1823), 8 Wheaton 543 
(U.S.); A.-G. Que. v. A.-G. Can, 56 D.L.R. 373; 
Re Aborigine! Rights - Ainsiie Tijani v. Secretary, 
Southern Nigeria (1921) 2 A.C. 399; Re Royal 

Proclamation - Campbell v. Hall (1774) 93 E.R. 1045; 
King v. Lady McMaster (1916) Ex. C.R. 63; Prov. of 

Ont. v. Dominion of Can. (1908) 42 SCR 1 (1910) A.C. 

637; R. v. Koonungnak (1963) 45 WWR 282 at p. 302, 

42 C.R. 143 
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(b) Hunting and fishing on reserve 

R. v. Cardinal (1974) SCR 695; (1975) 22 D.L.R. (3d) 716; (1972) 22 D.L.R. 
(3d) 716 

The appellant, a treaty Indian, at his home on an 
Indian Reserve in Alberta, sold a piece of moose 
meat to a non-Indian. He was charged with unlawful 
trafficking in big game, in breach of s. 37 of the 
Wildlife Act. R.S.A. 1970, c. 391. It is uncontested 
that what he did was, in fact and in law, within the 
prohibitions of that Act. The appellant was acquitted 
at trial on the ground that the Wildlife Act was ultra 
tires of the Legislature in its application to the appel- 
lant as an Indian on an Indian Reserve. An appeal by 
way of a stated case was dismissed. On a further i 
appeal to the court of Appeal, the judgment at trial j 
was reversed. The appellant was granted leave to 
appeal to this Court. 

Held (Hall, Spence and Laskin JJ. dissenting): The 
appeal should be dismissed. 

Per Fauteux CJ. and Abbott, Martland, Judson, 
Ritchie and Pigeon JJ.: Section 12 of the Alberta 
Natural Resources Agreement of 1929, between the 
Government of Canada and the Government of 
Alberta, made the provisions of the Wildlife Act 
applicable to aJl Indians, including those on Reserves,! 
and governed their activities throughout the province,! 
including Reserves. By virtue of s. 1 of the B.N.A. 
Act, 1930. it has the force of law, notwithstanding 
anything contained in the B.N.A. Act, 1867, any 
amendment thereto, or any federal statute. 

for the Indians. A provincial Legislature could not 
enact legislation in relation to Indians, or in 'elation 
to Indian Reserves, but this is far from sav ing that the 
effect of s. 91(24) was to create enclaves within a 
Province within the boundaries of which provincial 
legislation could have no application. Section 91(24) 
does not purport to define areas within a province 
within which the power of a province to enact legisla- 
tion. otherwise within its powers, is to be excluded. 
Section 37 of the Wildlife Act docs not relate to 
Indians, qua Indians, and is applicable to all Indians, 
including those on Reserves. 

The purpose of s. 12 of the Agreement is to secure 
to the Indians of the province a continuing supply of 
game and fish for their support and subsistence. It 
could not have been intended that the controls which 
would apply to Indians in relation to hunting and 
fishing for purposes other than for their own food, 
should apply only to Indians no: on Reserves. 

Section 10 of the Agreement provides that all [ 
Indian Reserves are to continue to be administered by 
the Government of Canada for the purposes of 
Canada. That points clearly to the exclusion of 
Reserves from provincial control. Section 12 is con- 
cerned with Indians as such, and with guaranteeing to 
them a continuing right to hunt, trap and fish for food 

Section 91 (24) of the B.N.A. Act, 1S67, gave 
exclusive legislative authority to the Canadian Parlia- 
ment in respect of Indians and over lands reserved 

Per Hall, Spence and Laskin JJ., dissenting: Apart 
entirely from the exclusive power vested in the Par- 
liament to legislate in relation to Indians, its exclusive 
power in relation also to Indian Reserves puts such 
tracts of land beyond provincial competence to regu- 
late their use or to control resources thereon. It is only i 

Parliament that may legislate in relation to Reserves 
once they have been recognized or set aside as such. 
Indian Reserves are enclaves which are withdrawn ' 
from provincial regulatory power. During its exist- 
ence as such a Reserve is no more subject to provin- 
cial legislation than is federal Crown property or any 
other enterprise falling within exclusive federal 
competence. Not only provincial game laws but other 
provincial regulatory legislation can have no applica- 
tion, of its own force, to such Reserves, at least 
where it is sought to subject Indians thereon to such 
legislation. 

regardless of provincial game laws which would • 
otherwise confine Indians in parts of the province: 

that are under provincial administration. Section 12 1 

of the Agreement cannot, in view of s. 10 thereof and 
in view of s. 91(24) of the B.N.A. Act, have the 
effect of subjecting Indians on a Reserve to the 
Alberta Wildlife Act. 

APPEAL from a judgment of the Supreme 
Court of Alberta, Appellate Division', overrul- 
ing the judgment of the Court below. Appeal 
dismissed. Hall, Spence and Laskin JJ. 
dissenting.    
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Cases referred to: Daniels v. White and The Queen (1968) SCR 517, 64, WWR 385, 

4 C.R.N.S. 176, (1969) 1 CCC 299, 2 D.L.R. (3d) 1; R. v. 

Wesley (1932) 2 WWR 337, 58 CCC 269, (1932) 4 D.L.R. 774; 

Prince and Myron v. R. (1964) SCR 81 at 84, 46 WWR 121, 41 

C.R. 403, (1964) 3 CCC 1; R. ex rel. Clinton v. Strongquill 

(1953) 2 D.L.R. 264; Francis v. R. (1956) SCR 615; R. v. 

George (1956) SCR 267 

R. v. Daniels (1968) SCR 517; (1966) 57 D.L.R. (2d) 365 

The appellant is an Indian from the Province of Manitoba and was I 
convicted of having game birds in his possession, contrary to s. 12(1) 
of the Migratory Birds Convention Act, RS.C. 1952, c. 179. On appeal 
by way of trial de novo, the conviction was quashed. On a further 
appeal to the Court of Appeal, the conviction was restored by a 
majority judgment. The appellant was granted leave to appeal to this 
Court. The issue in the appeal is whether para. 13 of an agreement. 
made on December 14, 1929, between the government of Canada and ! 
the government of Manitoba (approved by statutes of the United 
Kingdom Parliament, the Parliament of Canada and the Legislature mf 
Manitoba) exempts the appellant from compliance with the Migratory j 
Birds Convention Act and the regulations made thereunder. Paragraph; 
13 provides that...“Canada agrees that the laws respecting game ini 
force in the Province from time to time shall apply to the Indians; 
within the boundaries thereof, provided, however, that the said Indi-; 
ans shall have the right, which the Province hereby assures to them.i 
of hunting, trapping and fishing game and fish for food at all seasons; 
of the year on all unoccupied Crown lands and on any other lands to 
which the said Indians might have a right of access”. 

Held (Cartwright CJ. and Ritchie, Hall and Spence JJ. dissenting): The 
appeal should be dismissed. 

Per Fauteux-, Abbott, Martland, Judson and Pigeon JJ.: Paragraph 13 ofi 
the agreement did not have the effect of exempting the appellant 
from compliance with the Migratory Birds Convention Act and the 
regulations made thereunder. The whole tenor of the agreement is 
that of a conveyance of land imposing specified obligations and 
restrictions on the transferee, not on the transferor. This applied 
particularly to para. 13 which made provincial game laws applicable 
to Indians in the province subject to the proviso contained therein. 
That only provincial game laws were in the contemplation of the 
parties, and not federal enactments, is underscored by the words 
"which the Province hereby assures to them” in para. 13. Care was 
taken in framing para. 13 that the legislature of the province could 
not unilaterally affect the right of Indians to hunt for food on 
unoccupied Crown lands. The agreement and the legislation confirm- 
ing it did no more than impose specified obligations and restrictions 
upon the transferee province. They did not repeal by implication a 
statute of Canada giving effect to an international convention. 

Per Pigeon J.: This was a case for the application of the rule of 
construction that Parliament is not presumed to legislate in breach of 
a treaty or in any manner inconsistent with the comity of nations 
and the established rules of international law. The words in para. 13 
of the agreement “Canada agrees that the laws respecting game in 
force in the Province from time to time shall apply to the Indians 
within the boundaries thereof” contemplate the laws of Manitoba. It 
is perfectly possible without doing violence to the language used to 
construe para. 13 as applicable solely to provincial laws and thus to 
avoid any conflict. Furthermore, it would not only be foreign to the 
declared object of the agreement but even inconsistent with it, to 
provide for an implied modification of the Migratory Birds Conven- 
tion Act. 
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Per Cartwright CJ., dissenting: The words “which the Province hereby 
assures to them” do not cut down the right of hunting which in plain 
and unequivocal words para. 13 says the Indians shall have. The 
rights given to the Indians by the words of para. 13 have been, since 
1930, enshrined in our Constitution and given the force of law 
“notwithstanding anything in. ..any Act of the Parliament of Canada”. 
There is no rule which permits to add after the words "Canada” the 
words “except the Migratory Birds Convention Act”. 

Per Ritchie, Hall and Spence JJ., dissenting: The words in para. 13 ofj 
the agreement “which the Province hereby assures to them” do noti 
have the effect of limiting the rights thereby accorded to the Indians,j 
to provincial rights, but rather to constitute additional assurance of; 
the general rights described in that paragraph. 

In view of the words of s. 1 of the BHA. Act, 1930, giving the 
agreement the force of law "notwithstanding anything in...any Act 
of the Parliament of Canada", the agreement takes precedence over 
the Migratory Birds Convention Act and the regulations made there- 
under, with the result that these enactments do not apply to Indians 
in Manitoba when engaged in hunting migratory birds for food in 

 the areas set out in para. 13.  

Cases referred to: Prince and Myron v. The Queen (1964) SCR 81, 46 WWR 

121, 41 C.R. 403, 3 CCC 1; R. v. Wesley (1932) 58 

CCC 269 at 274 to 285, 2 WWR 337, 26 Alta. L.R. 433; 

R. v. White and Bob (1964) 52 WWR 193 at 210-250, 

50 D.L.R. (2d) 613; R. v. Smith (1935) 2 WWR 433, 64 

CCC 131; R. v. Sikyea (1964) SCR 642, 49 WWR 306, 44 

C.R. 266 (1965) 2 CCC 129, 50 D.L.R. (2d) 80; R. v. 

George (1966) SCR 267, 47 C.R. 382, (1966) 3 CCC 137, 
55 D.L.R. (2d) 386 

R. v. George (1966) SCR 267; (1964) 45 D.L.R. (2d) 709; (1964) 41 D.L.R 

(2d) 31 

The respondent, an Indian, shot two migratory wi’d ducks on a Reserve 
at a time not during the open season for such birds. They were to be 
used for food and were not to be sold. He was acquitted at trial on a 
charge of unlawfully hunting laid pursuant to 8. 12(1) of the 

Migratory Birds Convention Act, R.S.C. 1952, c. 179, on the ground 
that the Act did not apply to him. On appeal by the Crown to the 
Supreme Court of Ontario, the dismissal of the charge was affirmed 
and a further appeal to the Court of Appeal was dismissed by a 
majority judgment. The Crown was granted leave to appeal to this 
Court. 

Held (Cartwright J. dissenting): The appeal should be allowed and a 
verdict of guilty should be entered. 

Per Fauteux, Abbott, Martland, Judson, Ritchie and Hall JJ.: The object 
and intent of s. 87 of the Indian Act, RS.C. 1952, c. 149, is to make 
Indians, who are under the exclusive legislative jurisdiction of Par- 
liament by virtue of s. 91(24) of the BHA. Act, 1SC7, subject to 
provincial laws of general application. 

Section 87 was not intended to be a declaration of the paramountcy of 
treaties over federal legislation. The reference to treaties was incorpo- 
rated in a section the purpose of which was to make provincial laws 
applicable to Indians, so as to preclude any interference with rights 
under treaties resulting from the impact of provincial legislation. The 
provisions of s. 87 do not prevent the application to Indians of the 
Migratory Birds Convention Act. There was no valid distinction 
between the present case and that of Sikyea v. The Queen, [1904] 
S.C.R. 612, which should be followed. 
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Per Cartwright J., dissenting: The Treaty of 1S27 was a treaty within the 
meaning of that word as used in s. S7 of the Indian Act. That Treaty 
assured to the Indians the right to hunt and fish on the Reserve. That 

« right has not been effectively destroyed by the Migratory Birds 
Convention Act and the Migratory Birds Regulations so far as wild 
ducks are concerned. The Migratory Birds Convention Act is a law of 
general application in force in Ontario and applicable to the respond- 
ent, but by s. 87 its application to him is made subject to the terms 
of the Treaty of 1827. Section 87 of the Indian Act shows that 
Parliament was careful to preserve the rights solemnly assured to the 
Indians by the Treaty of 1827. Section 87 makes the Indians subject 
to the laws of general application in force in the province in which 
they reside but at the same time it preserves inviolate to the Indians 
whatever rights they have under the terms of any treaty so that in a 
case of conflict between the provisions of the laws and the terms of 
the treaty the latter shall prevail. The question as to whether the I 
right assured by the Treaty of 1827 has been destroyed by the 
Migratory Birds Convention Act has not been decided in favour of | 
the Crown by the decision of this Court in Sikyea v. The Queen, j 
supra. 

Cases referred to: Supreme Court - Dominion of Canada v. Prov. of Ontario 

(1910) A.C. 637; Sikyea v. The Queen (1964) SCR 642, 
49 WWR 306, 50 D.L.R. (2d) 80; Re Noah Estate (1961) 

36 WWR 577 

R. v. Hill, 101 CCC 343 

The provincial game laws do not apply to Indians while they 
are on Indian Reserves. The Parliament of Canada has exclusive i 
legislative power to regulate the conduct of Indians while upon 
their Reserves by virtue of s. 91(24) of the B.N.A. Act. Indians 
are there subject to the Canadian Crimiual Code and, by the I 

Indian Act. R.S.C. 1927, c. SS. and the Fisheries Act, 1932 (Can.) 
c. 42, certain provincial Regulations are rendered applicable to 
Indians on Reserves. However, no Canadian statute or Regula- 
tion makes it an offence to be in possession of a seine net while 
on a Reserve in a manner contrary to the fish and game laws 
or tue Province of Ontario. 

Cases referred to: R. v. Martin, 29 Can. C.C. 189, 39 D.L.R. 635, 41 
O.L.R. 79; Sero v. Gault, 64 D.L.R. 327, 50 O.L.R. 

27; R. v. Jim, 26 Can. C.C. 236, 22 B.C.R. 106; 
R. v. Hill, 15 O.L.R. 406 
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R. v. Isaac, 13 N.S.R. (2d) 460) 

The case arose out of a charge against an Indian of possession'of 
a rifle contrary to s. 150 of the Nova Scotia Lands and Forests Act. 
The Indian had possession of the rifle on the Chapel Island Indian 
Reserve, Cape Breton, N.S. The trial court convicted the accused. 
On appeal the conviction was quashed. 

Held that section 150 of the Nova Scotia Lands and Forests Act did 
not apply to an Indian while present on an Indian reserve. The 
Nova Scotia Court of Appeal referred to s. 91(24) of the British 
North America Act, 1867, the Royal Proclamation respecting Indians, 
1763, and the historical hunting and fishing rights of Indians on 
Indian reserves. The Nova Scotia Court of Appeal stated that hunting 
by Indians on Indian Reserves was a use of land and its resources and 
that the Province of Nova Scotia did not have legislative power to 
regulate the use of land on Indian reserves. 

The legislative history confirms that Parliament has always considered 
regulation of hunting on reserves as its prerogative. The Indian Act, 
as it was before the 1951 revision, delegated no regulatory power 
as to hunting, except that the Superintendent General of Indian Affairs 
was given "the control and management" of all Indian lands (RSC 1927, 
c. 98, s. 4(1)). By s. 69 the Superintendent General could declare 
game laws applicable in whole or in part to Indians - but only within 
any of the Prairie provinces, the Northwest Territories and the 
Yukon. 

Indians on Nova Scotia reserves have a usufructuary right in the 
reserve land, a legal right to use that land and its resources 
including the right to hunt on that land. The right arises in custom- 
ary or common law and was confirmed by the Royal Proclamation of 1763 
and other authoratative declarations, in respect of reserve lands 
when they were originally set aside for the Indians and is implicit 
in the Indian Act, which continues reserves "for the use and benefit 
of the respective bands" (s. 18(1)). That legal right is possibly 
a supervening law which in itself precludes the application of 
provincial game laws in a reserve but more properly it is an "Indian 
land right" which is inextricably part of the land to which the 
provincial game law cannot extend. 

Cases referred to: R. v. McPherson (1971) 2 WWR 640; Daniels v. White and 
The Queen (1968) SCR 517; Prince and Myron v. The Queen 
(1964) SCR 82; Cardinal v. A.-G. of Alta. (1974) SCR 695; 
R. v. Jim (1915) 26 CCC 236; R. v. Rodgers (1923) 40 
CCC 51; Corp. of Surrey v. Peace Arch Enterprises Ltd. 
(1970) 74 WWR 380; R. v. Johns, 133 CCC 43; R. v. 
Peters, 57 WWR 727 ; Natural Parents v. Superintendent 
of Child Welfare et al, 6 N.R. 491; R. v. Sikyea (1964) 
SCR 642; R. v. George (199) 3 CCC 137; St. Catherine's 
Milling and Lumber Co. v. The Queen (1888) 14 App. Cas. 46; 
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Re Birth Registration No. 67-69-022272 (1974) 

3 WWR 363; Johnson v. McIntosh (1823) 8 V.heaton 

543 Worcester v. Georgia (1832) 6 Peters 515; 

United States v. Sante Fe Pacific Ry. Co. (1941) 
314 U.S. 339; A.-G. for Que. v. A.-G. for Canada 

(1921) A.C. 401 (Star Chrome Case); R. v. Wesley 

(1932) 4 D.L.R. 774; The King v. Lady McMaster (1926) 
Ex. C.R. 68; R. v. White and Bob (1964) 50 D.L.R. 

(2d) 613; R. v. Syliboy (1928) 50 CCC 389; R. v. 

Simon (1958) 124 CCC 110; R. v. Francis (1969) 10 

D.L.R. (3d) 189 

R. v. Jim, 26 CCC 236 

The regulation of Indian reserves being under the exclusive jurisdiction 
of the Dominion Parliament, a Provincial game protection law is not 
effective, as regards such Indian reserve, to prohibit an Indian there 
resident from hunting and killing a deer on the reservation for his own 
use; a conviction under the Game Protection Act, B.C., on a charge 
brought against an Indian for having venison in his possession without 
a permit, was therefore quashed. 

Cases referred to: Madden v. Nelson and Fort Sheppard R. Co. (1899) 

A.C. 626 

R. v. Kogogolak (1959) 28 WWR (N.S.) 376 

The Royal Proclamation of 1763, issued following the Treaty of Paris, 
is the Magna Carta of the Eskimos and their only Bill of Rights As 
such it must be guarded and upheld by the court The said proclama- 
tion is still in full force and effect as to the lands of the Eskimos. 
Such lands are reserved to them as their hunting grounds. 

■Quaere, whether other persons have, or should have, the right to 
hunt or fish on the lands so reserved, except by special leave or 
licence of the government of Canada. 

Eskimos have the right of hunting, trapping and fishing game and fish 
of all kinds, and at all times, on all unoccupied Crown lands in the 
Arctic. Such right can only be extinguished or abridged by legisla- 
tion of the Parliament of Canada. 

Cases referred to: Re Indians (1939) SCR 104; St. Catherine's Milling 

and Lumber Co. v. R (1888) 14 App. Cas. 46, 58 

L.J.P.C. 54, 11 Can. Abr. 440; Dominion of Canada 

v. Province of Ontario (Indian Annuities) (1910) 

A.C. 637, 80 L.J.P.C. 32, 11 Can. Abr. 460; 

R. v. Wesley (1932) 2 WWR 337, 58 CCC 269, 20 Can. 

Abr. 1156; R. v. Smith (1935) 2 WWR 433, 64 CCC 

131, 20 Can. Abr. 1157; R. v. Little Bear (1959) 

26 WWR 335, 28 C.R. 333, 122 CCC 173; Ontario Mining 

Co. and A.-G. for Canada v. Seybold (1903) A.C. 73, 

72 L.J.P.C. 5, aff'g (1902) 32 SCR 1, 11 Can. Abr. 

31 
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R. v. McLeod (1930) 2 WWR 37 

The fact that the Dominion Parliament has exclusive legislative authority 
over "Indians and lands reserved for Indians” does not prevent a pro- 
vincial game protection Act which prohibits the killing of game out 
of season from being applied to the killing of game on_an Jndian 
reserve where the offender is a white man 

Cases referred to: A.-G. for Can. v. A.-G.'s for Ont., Que. and N.S. (1898) 

A.C. 700, at 716, 67 L.J.P.C. 90; R. v. Jim, 22 B.C.R. 106, 
26 CCC 236; Madden v. Nelson and Fort Sheppard Ry. (1899) 

A.C. 626, 68 L.J.P.C. 148; CPR v. Bonsecours, p. 372 

(1899) A.C.; St. Catherine's Milling Co. v. R (1889) 14 

App. Cas. 46, 58 L.J.P.C. 54; R. v. Hill (1907) 15 O.L.R. 

406; Cunningham v. Tomey Hortma (1903) A.C. 151, 72 L.J.P.C. j 

23; Sanderson v. Heap (1909) 11 W.L.R. 238, at 241, 19 

Man. R. 122; R. v. Rodgers (1923) 2 WWR 353, 33 Man. R. 139;! 

R. v. Martin (1917) 41 O.L.R. 79, 29 CCC 189; R. v. Cooper 

(1925) 2 WWR 778, 35 B.C.R. 457 

R. v. McPherson (1971) 2 WWR 640; (1971) 1 WWR 299 

Appeal by the Crown from the acquittal of the respondent by 
Thompson Co. Ct. J., [1971] 1 VV.VV.R. 299, on a charge of unlaw- 
fully killing game with a metal-cased hard-point bullet. Appeal 
dismissed. 

Cases referred to: Prince et al v. Hie Queen (1964) SCR 81, 46 WWR 121, 41 

C.R. 403, 0-964) 3 CCC 1; R. v. Wesley, 26 Alta. L.R. 433, 

(1932) 2 WWR 337, 58 CCC 269, (1932) 4 D.L.R. 774 

R. v. Morley (1932) 2 WWR 193 

The accused who was not an Indian, was convicted under a provincial 
Act (Came AiI, R.S.B.C., 1924, ch. 9S) for killing a pheasant during 
a close season. The act was committed r,n an Indian Reserve, ihe 
accused did not hold a permit from the superintendent of the reserve 
to hunt thereon. 

Held that the Act was vitra tires with respect to its application to the 
accused and the conviction should be sustained (per Martin, Galliher 
and McPhillips, JJ.A. ; Macdonald, C.J.B.C. and M^A. Macdonald. J.A. 
dissenting). ■ —  —' 

Cases referred to: R. v. Rodgers (1923) 2 WWR 353; A.-G. Can. v. Giroux 

(1916) 53 SCR 172: Totten v. Watson (1857) 15 U.C.Q.B. 

392; G.T. Ry. v. A.-G. Can. (1907) A.C. 65; Re Fisheries 

Act (1929) 1 WWR 552; Madden v. Nelson and Fort 
Sheppard Ry (1899) A.C. 626; CPR v. Notre Dame de 

Bonsecours Parish (1899) A.C. 367 

Re Naturalized Aliens - Cunningham v. Tomey Horrma 

(1903) A.C. 151 
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R. v. Nat Bell Liquors (1922) A.C. 128; Indian Treaty- 

Case (1910) A.C. 637; A.-G. for Can. v. A.-G.'s for 
Ont., Que. and N.S. (1898) A.C. 700; St. Catherine's 

Milling and Lumber Co. v. R. (1888) 14 App. Cas. 46, 

58 L.J.P.C. 54; Ont. Mining Co. v. Seybold (1903) 

A. C. 73, 72 L.J.P.C. 5; Burk v. Cormier (1890) 30 N.B.R. 
142; Quint v. R. (1891) 19 SCR 510; A.-G. for B.C. v. 
CPR (1906) A.C. 204 - Definition of "Crown" in 

definition of reserve; R. ex rel Gibb v. White (1870) 

5 P.R. 315; R. v. Hill (1907) 15 O.L.R. 406; R. v. 

Beboning (1908) 17 O.L.R. 23; R. v. Martin (1917) 41 
D.L.R. 79; Sanderson v. Heap (1909) 11 W.L.R. 238; 

R. v. Rodgers (1923) 2 WWR 353; R. v. Jim (1915) 22 

B. C.R. 194; R. v. Cooper (1925) 2 WWR 778; R. v. McLeod j 
(1930) 2 WWR 37 

R. v. Penasse and McLeod (1972) 8 CCC (2d) 569 

A prosecution for being concerned in the sale of fish taken without a 
commercial licence contrary to s. 64(2) (am. 1970, c. 58, s. 9(2)) of the 
Game and Fish Act, 1961-62 (Ont.), c. 48 (new R.S.O. 1970, c. 1S6, 
s. 69(2)), is not within the terms of s. 81 (a) (now s. 89(a)), which 
provides that in a prosecution in respect of “taking, killing, procuring or 
possessing ... fish” the onus is upon the person charged to prove the fish 
was lawfully taken. None of possession, taking, killing or procuring of 
fish is an ingredient of the offence charged, which can be committed 
without any of these acts being proved against the accused. Therefore 
the onus remains cn the Crown to prove the unlawful taking. 

Cases referred to: R. v. Moses (1970) 5 CCC 356 (1970) 3 OR 314, 

13 D.L.R. (3d) 50 

R. v. Rodgers (1923) 3 D.L.R. 414 

In the absence of any declaration by the Superintendent-Gen- 
eral under sec. 66 of the Indian Act, R.S.C. 1906, ch. 81, the Game , 
Protection Act, 1916 (Man.), ch. 44, does not apply to a Treaty 
Indian who hunts and kills fur-bearing animals upon his Re- i 
serve, and in so doing, he is not a trapper within the meaning 
of the provincial Act and is not required to have a permit, nor 
does he, in disposing of the pelts of such animals outside of the 
Reserve become a trapper within the meaning of the Act and a 
purchaser is not guilty of an offence under sec. 20 (4) in failing 
to obtain at the time of the purchase his name and the number 
of his trapper’s permit. 

{Rex v. Hill (1907), 15 O.L.R. 406; Rex v. Martin (1917), 39 
D.L.R. 635, 41 O.L.R. 79, 29 Can. Cr. Cas. 1S9; St. Catherines 
Milling and Lumber Co. v. The Queen (1SS8) 14 App Cas 46 
referred to.] 

Cases referred to: R. v. Hill (1907), 15 O.L.R. 406; R. v. Martin (1917), 

39 D.L.R. 635, 41 O.L.R. 79, 29 Can. Cr. Cas. 189; 

St. Catherine's Milling and Lumber Co. v. The Queen 

(1888), 14 App. Cas. 46; CPR Co. v. Parish of Notre 

Dame de Bonsecours, (1899) A.C. 367, pp. 372, 373 
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Indians - Treaty rights - Entitlement to "medicine chest" and relief from 
"pestilence" or "general famine" - Whether ther<±yentitled to "general 

hospital services" - Whether exempt from hospital tax. 

Evidence - Judicial notice - Interpretation of treaty - Meaning of language - 
Judicial notice of facts of history - Reference to treatise. 

A treaty between the Crown and certain Indian tribes concluded in 1876 provided 

"That a medicine chest shall be kept at the house of each Indian Agent for the 

use and benefit of the Indians at the direction of such Agent" and "That in the 

event ... of the Indians ... being overtaken by any pestilence, or by a general 

famine, the Queen ... will grant ... assistance of such character and to such 
extent as Her Chief Superintendant of Indian Affairs shall deem necessary and 

sufficient to relieve the Indians from the calamity ... ". Such provisions do 

not entitle an Indian "to receive general hospital services from the Government 

of Canada" so as to exempt the Indian from payment of hospitalization tax under 
s. 23(1)(iv) of the Regulations issued under the Saskatchewan Hospitalization 

Act. Nor, therefore, could he be protected by s. 87 of the Indian Act, which 

makes provincial laws applicable to Indians "except to the extent that such laws 
are inconsistent with this Act or any order, rule, regulation or by-law made 

thereunder, and except to the extent that such laws make provision for any 
matter for which provision is made under this Act". 

The Court must give the words of the Treaty the ordinary meaning that would 

have been attributed to than at the time the Treaty was made and in so doing 
may take judicial notice of the facts of history by reference to authoritative 

treatises, i.e. Treaties of Canada with the Indians of Manitoba, North-West 

Territories and Kee-Wa-Tin, by the Honourable Alexander Morris, P.C. 

Cases referred to: R. v. White and Bob (1964) 50 D.L.R. (2d) 613; 

52 D.L.R. (2d) 481 n. 

Statutes considered: Saskatchewan Hospitalion Act, R.S.S. 1953, c.232 (now 

RSS 1965, c.253); 

Criminal Code; 

Indian Act, R.S.C. 1952, c.149. 

R. v. Swimmer (1971) , 1 W.W.R. 756 

Indians - Whether Indian resident off reserve for more than one year liable to 
hospitalization tax and medical insurance premiums. 

Appeal by way of stated case from the acquittal of the respondent 
on a charge of failing to pay joint hospitalization tax and medical 
care premium. Respondent was an Indian within the meaning of 
the Indian Act, R.S.C. 1952, c. 149, and had lived on a reserve 
since his birth until 1958, since when he had lived outside a reserve. 
The Indian Act provided that the Canadian Government should 
pay the hospitalization tax and provide medical care for Indians 
living on reserves and for those who had lived off a reserve for 
less than a year, and this arrangement was recognized in both 
The Saskatchewan Hospitalization Act, R.S.S. 1965, c. 253, and The 
Saskatchewan Medical Care Insurance Act, R.S.S. 1965, c. 255. The 
trial Judge found that the respondent was exempt from tax and 
premium by virtue of the “medicine chest” clause in Treaty No. 6 
of 1876 which applied to him. 

It was held, per curiam, that the appeal must be allowed and the 
matter remitted to the Magistrate for the imposition of the appro- 
priate penalty; the "medicine chest” clause had been judicially in- 
terpreted in^ way which made it clear that there was no obliga- 
tion on the Government of Canada to provide, without cost, medical 
and hospital services for all Indians; nor did any other statute 
purport to do so. By s. 87 of the Indian Act the respondent was 
subject to the provisions of both The Saskatchewan Hospitalization 
Act and The Saskatchewan Medical Care Insurance Act: Regina 
v. Johnston (1966), 56 W.W.R. 565, 49 C.R. 203, 56 D.L.R. (2d) 749 
fnllnwpH 
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Cases referred to: R. v. Johnston (1966), 56 WWR 565. 

Statutes considered: Saskatchewan Hospitalization Act, R.S.S. 1965, c.253; 
Saskatchewan Medical Care Insurance Act, RSS 1965, c.255; 
Indian Act, R.S.C. 1952, c.149. 

A.G. Can. v. A.G. Ont. (Robinson Annuities Case) (1897) A.C. 199, affinning 
(1896) 25 S.C.R. 434    

Law of Canada - Indian Reserves - Liability to pay Annuities in respect thereof. 

The beneficial interest of lands ceded by treaty by the 0jibeway Indians to 
the Governor of Canada and within the Province of Ontario is vested in that 
province under section 109, B.N.A. Act. 
The Dcminion assumed liability for the amounts of perpetual annuities specified 
by the treaties under s. 111. The liability for the increased amounts of the 
annuities was not so attached to the ceded lands and their proceeds so as to 
form a charge thereon in the hands of the province under Section 109. They 
must be paid by the Dominion with recourse to the provinces of Ontario and 
ÇXiebec conjointly, under ss. Ill and 112 in the same manner as the original 
annuities. 

Statutes considered: 54 & 55 Viet, c.6, (Can.); 
54 Viet., c.2, (Ont.); 
54 Viet., c.4, (Que.); 
Provincial Act, 9 Viet., c.114. 

Dominion of Canada v. Ontario (1910) A.C. 637, 42 SCR 1, (NS) 10 Ex.C.R.445(reversed) 

Law of Canada - Treaty of October 3, 1873, extinguishing the Indian Interest in 
Lands - Payments by the Dcminion under the Treaty - Suit by the Dcminion 
against the Province of Ontario for Contribution as respects Lands within 
the Province. 

By a treaty dated October 3, 1873, the Dominion Government, acting 
In the interests of the Dominion as a whole, secured to the Salteaux 
tribe of the Ojibeway Indians certain payments and other rights, at the 
same time extinguishing by consent their interest over a large tract of 
land about 00,000 square miles in extent, the greater jwrt of which was 
subsequently ascertained to lie within the boundaries of the Province of 
Ontario. It having been decided that the release of the Indian interest 
effected by the treaty enured to the benefit of Ontario, the Dominion 
Government sued in the Exchequer Court for a declaration that it was 
entitled to recover from and be paid by the Province of Ontario a proper 
proportion of annuities and other moneys paid and payable under the 
treaty :— 

He’d, affirming the judgment of the Supreme Court, that, having 
regard to the jurisdiction conferred upon the Exchequer Court, the action 
must be dismissed as unsustainable on any principle of law. In making 
the treaty, although it resulted in direct advantage to the province, the 
Dominion Government did not act as agent or trustee for the province 
or with its consent, or for the benefit of the lauds, but with a view to 
great national interests—that is, for distinct and important interests of 
their own—in pursuance of powers derived from the British North 
America Act, 1867. 

St. Catherine’s Milling and Li'niler Co. v. The Queen. (1SSS) 14 App. 
Cas. 46, considered. 
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Cases referred to at Privy Council: St. Catherine's Milling & Lumber Co. v. 
The Queen (1889) 14 App. Cas. 46. 

Statutes considered: R.S.C. 1906, c.140; 
R.S.O. 1897, c.49. 

Henry et al v. The King (1905), 9 Ex. C.R. 417 

Indians - Mississauga Band - Claim for restitution of moneys to trust fund - 

Declarations of right - Discretion of Superintendent General - 
Jurisdiction to interfere - Crown as trustee - Effect of treaties. 

While un<ler the provisions of certain treaties anil of certain statutes of 

the Legislature of the Province of Canada and of the Parliament of 

Canada, the Crown stands in the position of trustee for the Indians 

in respect of certain lauds and moneys, such position is not that of an 

ordinary trustee. Tiie Crown does not personally execute the trust ; 

the Superintendent General of Indians Affairs having, under the 

Governor in Council, the management and coutrol of such lauds and 

moneys. For the manner in which the affairs of the Iudians is admi- 

nistered the Dominion Government and the Superintendent General 

are responsible to Parliament, and Parliament alone has authority to 

review the decision arrived at or the action taken by them. In all 

such cases the court has no jurisdiction to review their discretion. 

Then there is this further difference oetuceu the Crown as a trustee 

and an ordinary tru-tce, viz: that the Crown is not bound by . 

estoppels, and no laches can be imputed to it ; neither does it answer 

for the negligence of its officers. 

Under the Treaty of February ffSth. ISffO, there is uothiutr to prevent 

the Crown from making provision for the maintenance of the Missis- 

sauga band of Indians out of any capital moneys arising from the sale 

or leasing or other disposition of surrendered lauds. 

Under Treaty Xo. 10, made on the ffSch October, ISIS, the Crown’s 

obligation is to pay the Misdssaugas of the Credit a fixed annuity of 

•?f?,000. So far as this Treaty is concerned the Crown is not a trustee 

but a debtor ; and th“ right of the Indians to such annuity cannot be 

impaired by any departmental adjustment of the Indian funds to 

which tlie Indians themselves are not parties. 

Statutes considered: Petition of Right Act, R.S.C., c.136; 
Exchequer Court Act, 50-51 Viet., c.16; 
Irdian Acts (management of lands and property), 23 Viet, 

c. 151; 31 Viet, c.42; 39 Viet, c.18; 43 Viet. C.28; 
R.S.C., c.43; 58-59 Viet., c.35; 61 Viet., c.34; 

C.S.C., c.9; 29-30 Viet., c.20; 39 Viet., c.18; 
43 Viet., c.28; 51 Viet., c.22; 

Indian Acts 

36 Viet., c.4; 46 Viet., c.6; R.S.C., c.43; 57-58 Viet. c.32. 



Province of Québec v. Dominion of Canada - Re Indian Claims - 30 SCR 151 

Treaties with Indians - Contingent annuities - B.N.A. Act (1867) sec. 112 

Debts of late Province of Canada - Res judicata. 

The award complained of by the Province of Quebe'c determined that 
certain payments made by the Dominion of Cauada in virtue of 
the Huron and Superior Treaties with the Ojibeway Indians for 
arrears of augmented annuities and interest from 1867 to 1873, 
and fo>- increased annuities in excess of the fixed annuities with 
interest paid subsequently should be taken into account and 
included in the debt of the late Province of Canada mentioned 
in the 112th section of the British North America Act, 1867. 

Held, affirming the (decision of the arbitrators, that the question of 
these contingent annuities had been considered and decided by 
Her Majesty’s Pri7y Council in the case of The Attorney General 
of Canada v. The Attorney-General of Ontario ([1897] A. C. 199) 
and that the payments so made by the Dominiuu were recover- 
able from the Provinces of Ontario and Quebec conjointly in the 
same manner as the original anuuities. 

Cases referred to: A.G. for Can. v. A.G. for Ont. (1897) A.C. 199. 



A.G. of B.C. v. A.G. of Can. (1889) 14 App. Cas. 295 

Law of Canada - British North America Act, 1867, s.109 - Rights of the Province 

to the Precious Metals - Conveyance of "Public Lands" - Construction. 

Held, that a conveyance by the Province of British Columbia to the 
Dominion of “public lands,” being in substance an assignment of its right 
to appropriate the territorial revenues arising therefrom, does not imply 
any transfer of its interest in revenues arising from the prerogative rights 
of the Crown. The precious metals in, upon, and under such lands are 
not incidents of the land but belong to the Crown, and, under sect. 109 of 
the British North America Act of 1S67, beneficially to the Province, and 
an intention to transfer them must be expressed or necessarily implied. 

Cases referred to: A.G. of Ont. v. Mercer, 8 App. Cas. 767. 

Statutes considered: British Columbian Act, 47 Viet, c.14, s.2; 

B.N.A. Act, s.109. 

A.G. for Canada v. A.G. for Que. (1921) 1 App. Cas. 413 

Canada (Quebec) - Tidal !'7ater Fisheries - Power of Province to grant exclusive 

Licences - Right of Public - Regulative Power of Dominion . 

Having regard to the public right of fishing declared by 29 Viet. (Con.) 
c. 11, s. 6, and previous enactments having force in tho Province of 
Quebec, the Government of that Province has not power to grant the 
exclusive right of fishing in the tidal waters so for as navigable of tho 
rivers, streams, gulfs, bays, straits, or arms of tho sea of the Province 
and of the high sea washing its coasts ; nor has tho Legislature of tho 
Province power to authorizo the Government to do so. In so far as the 
soil is vested in the Crown in the right of the Province, the Government 
of the Province has exclusive power to giant the right to affix engines 
to the solum, so far as such engines and the affixing of them do not 
interfere with the right of the public to fish, or prevent the regulation 
of the right of fishing of private persons without tho aid of engines. 

Sect. 3 of 29 Viet. (Can.) c. 11, which empowered the Commissioner 
of Crown Lands to issue fishing leases, must be read with s. 6, which 
maintains the right of the public. The power no longer exists in its 
entirety, so far as it was regulative it passed to the Dominion under 
the British North America Act, 1807, s. 91, head 12. The Dominion 
power of regulation must be exercised so as not to deprive the Province 
or private persons of proprietary rights which they possess. 

Attorney-General Jar British Columbia v. Attorney-General for Canada 
[1914] A. C. 153 applied. ■ 

Judgment of Court of King’s Bench reversed. 

Cases referred to: A.G. for Can. v. A.G. for Provinces (1898) A.C. 700. 



A.G. for Can, v. A.G. for Ont., Que. & N.S. (1898) PC 700 

Distribution of Legislative Power - Construction - Rivers and Lake Improvements 
"Public Harbours" - Fisheries and Fishing Rights. 

Whatever proprietary rights vested in the provinces at the date of 
British North America Act, 1S67, remained so unless by its express enact- 
ments transferred to the Dominion. Such transfer is not to be presumed 
from the grant of legislative jurisdiction to the Dominion in respect of tho 
•ubject-matter of those proprietary rights. 

Held, that the transfer by s. 108 and the 5th clause of its schedule to 
the Dominion of “rivers and lake improvements” operates on its true 
construction in regard to the improvements only both of rivers and laâcs, 
and not in regard to tho entire rivers. Such construction does no violence 
to the language employed, a~1 is reasonably and probably in accordance 
with the intention of the Legislature :— 

Held, that the transfer of “ public harbours ” operates on whatever is 
properly comprised in that term having regard to the circumstances of 
each case, and is not limited merely to those portions on which public 
works had been executed. 

With regard ir. Sake;!*:* and drilling rights:— 
Held, (1.) that s. 81 did not convey to the Dominion any proprietary 

rights therein, although the legislative jurisdiction conferred by the 
section enable it to affect those rights to an unlimited extent, short of 
transferring them to others. 

(2.) a tax by way of licence as a condition of the right to fish is within 
the powers conferred by sub-ss. 4 and 12. 

(3.) the same power is conferred on the Provincial Parliament by s. 92. 
(4.) Revised Statutes of Canada, c. 93, s. 4, so far as it empowers the 

grant of exclusive fishing rights over provincial property, is ultra vires the 
Dominion. 

(5.) Revised Statutes of Ontario, c. 24, s. 47, is with a specific exception 
intra vires the province. 

As regards Ontario Act, 1S92, the regulations therein which control the 
manner of fishing are ultra vires. Fishing regulations and restrictions are 
within the exclusive competence of the Dominion : see s. 91, sub-s. 12. 
Secus with regard to any provisions relating thereto which would properly 
fall under the headings “ I’roperty and Civil Rights ” or “ The Management 
and Sale of Public Lands ” :— 

Held, further, that the Dominion Legislature had power to pass Revised 
Statutes of Canada, c. 92, intituled “An Act respecting certain Works 
constructed in or over Navigable Waters.” 



A.G. for Ont. v. A.G. for the Dominion and The Distillers and Brewers Association 
of Ont. (1896) App. Cas. 348    

Distribution of Legislative Powers - Liquor Laws - Power of Prohibition. 
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The general power of legislation conferred upon the Dominion Parlia- 
ment by s. 91 of the British Xorth America Act, 1867, in supplement of its 
therein enumerated powers, must be strictly confined to such matters as 
are unquestionably of national interest and importance; and. must not 
trench on any of the subjects enumerated in s. 92 as within the scope of 
provincial legislation, unless they have attained such dimensions as to 
affect the Inxly politic of the Dominion. 

Dominion enactments, when competent, override but cannot directly 
repeal provincial legislation. Whether they have in a particular instance 
effected virtual repeal by repugnancy is a question for adjudication by the 
tribunals, and cannot be determined by either the Dominion or provincial 
legislature. 

Accordingly the Canada Temperance Act, 1S3G, so far as it purported 
to repeal the prohibitory clauses of the old provincial Act of 1804 (27 <& 28 
Viet. c. 18) was ultra vires the Dominion. Its own prohibitory provisions 
are, however, valid when duly brought into operation in any provincial 
area, as relating to the peace, order, and good government of Canada; 

Iiastcll v. Peg. (7 App. Cas. S29) followed; 
but not as regulating trade and commerce within s. 91, sub-s. 2, of the 

Act of 1807 ; 
Citizen* Insurance Co. v. Parsons (7 App. Cas. 98) distinguished ami 

Man ici [ml CnrT>cyrnh'r.it nf T'jrcr.is v. Virgo (ante, p. 30) followed. 

Held also, that the local liquor prohibitions authorized by the Ontario Act 
(53 Viet., c.56), s.18, are within the powers of the provincial legislature. 
But they are inoperative in any locality which adopts the provisions of the 
Dominion Act of 1886. 
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A.G. of Ont, v. Canada Temperance Federation (1946) 2 D.L.R. 1 

Constitutional Law II—Validity of Canada Temperance Act— 

The Canada Temperance Act, R.S.C. 1927, c. 196, Parts I, II & 
III, is valid Dominion legislation "for the peace, order and good 
government of Canada”. In all material purposes it is identical 
with the statute held to be valid in Russell v. The Queen (1882), 
7 App. Cas. 829 (a decision firmly embedded in Canadian constitu- 
tional law from which it is now impossible to depart), and as a 
replacement of that statute by way of consolidation with various 
amending Acts, it is equally valid. 

Cases Judicially Noted: Russell v. The Queen, 7 App. Cas. 829, 
folld; A.-G. Ont. v. A.-G. Dom., [1S96] A.C. 34S; Toronto klec. Com’rs 
v. Snider, [1925], 2 D.L.R. 5, A.C. 396, 1 W.W.R. 785, refd to. 

Constitutional Law II—Laws for peace, order and good government 
of Canada—Not dependent on emergency—Aspect doctrine— 
-Legislation for prevention as well as for cure— 

Dominion legislation depends for its validity on its aspect, and 
not on the existence of any emergency, although an emergency 
may be the occasion for its enactment. If it is such that it goes 
beyond local, or provincial concern or interests and must from its 
inherent nature be the concern of the Dominion as a whole, then 
it will be competent as legislation “for the peace, order and good 
government of Canada”. Legislation under this power compe- 
tently enacted by way of cure for a particular state of affairs would 
be equally valid as a measure of prevention concerning the same 
state of affairs. 

Cases Judicially Noted: Toronto Elec. Com'rs v. Snider, [1925], 
2 D.L.R. 5, A.C. 396, 1 W.W.R. 785, consd and expld; Re Aerial 
Xavigation, A.-G. Can. v. A.-G. Ont., [1932], 1 D.L.R. 5S, A.C. 54, 39 
C.R.C. 10S, [1931] 3 W.W.R. 625; Rc Regulation <£ Control of Radio 
Communication, A.-G. Que. v. A.-G. Can., [1932], 2 D.L.R. 81, A.C. 304, 
1 W.W.R. 563, 39 C.R.C. 49, refd to. 

Courts IV—Privy Council not bound by own decisions—Position in 
constitutional matters— 

The Judicial Committee of the Privy Council is not absolutely 
bound, as is the House of Lords, by its previous decisions, although 
on constitutional questions, such as arise in Canada, it will seldom 
depart from a previous decision presumably acted upon both by 
governments and by subjects. 

Cases referred to: A.G. Ont. v. A.G. Dan. (1896) A.C. 348. 

: Constitutional Questions Act, 
Canada Temperance Act, R.S.C. 

R.S.O. 1937, c.130; 
1927, c.196. 

Statutes considered 
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Re Bell and Bell (1977) 78 D.L.R. (3d) 227 (Ont. Suprene Crt.) 

Constitutional law - Validity of legislation - Indians - Act not ultra vires 

provincial Legislature. 

The Partition Act is a law of general application involving property and civil 

rights and is within Provincial jurisdiction. It cannot be deemed legislation 
concerning Indians. It gives all co-owners, Indian and non_Indian, the same 

rights and privileges. While the Indian Act restricts the right to transfer 
possession and limits alienation of Indian lands, the Indian Act contains no 

provision preventing partition or sale. 
Held: That the Partition Act is not in conflict with federal legislation, is 

applicable to all land within the province including lands reserved for Indians 
and that remedies therein are available to Indian and non-Indian co-owners of 

reserved and non-reserved property. 

Cases referred to: R. ex rcl. Gibb v. White; 

R. v. Hill; 

Re Caledonia Milling Co. v. Johns; 
Campbell v. Sandy; 

Sanderson v. Heap; 

Re Nelson and Children's Aid Society of Eastern Manitoba ; 

R. v. Wssley; 
R. v. Cardinal; 

Surrey v. Peace Arch Enterprises Ltd. 

Statutes considered: Partition Act, R.S.O. 1970, c.338; 

Indian Act, R.S.C. 1970, c.1-6, s.24, 29, 42-50, 88, 89. 

Re British Columbia Packers Ltd. v. British Columbia Council United Fishermen & 

Allied Workers’ Union, 50 D.L,R. (3d) 602 

Constitutional law - Distribution of legislative authority - Parliament purporting 
to legislate regarding labour relations of fishermen - Whether legislation 

in relation to trade and carmerce, navigation and shipping, sea coast and 

inland fisheries, treaty-making powers, Indians, or property and civil 

rights. 



Section 108 of the Canada Labour Code, R.S.C. 1970, c. L-l, which 
states that Part V (rep. & sub. 1972, c. 18, s. 1) of the Code . . ap- 
plies in respect of all employees who are employed upon or in connec- 
tion with the operation of any federal work, undertaking or busi- 
ness . . and s. 107(1) (6) of the Code which defines a dependent con- 

tractor to mean a fisherman who is not employed but who is entitled 
nnder contract to a percentage of the proceeds of a joint fishing ven- 
ture, do not extend so as to apply to the labour relations between pro- 
cessors of fish and the crews of fishing vessels who are all situate in 
one Province and who operrate under such contracts which are made and 
enforceable in that Province. Such labour relations are a matter of 
property and civil rights in the Province within the meaning of s. 92(13) 
of the British North America Act, 1867. The legislation in question can- 
not be said to be regulation of trade and commerce under s. 91(2) of 
the British North America Act, 1867 since Parliament does not have 
power under that head to legislate in respect of the contracts of a partic- 
ular trade or business within one Province, nor in respect of the trade 
in particular commodities to the extent that such trade is local in nature. 
Nor is this legislation in relation to navigation and shipping under 
s. 91(10), since the work in question is purely local and the aspects of 
navigation and shipping are only incidental thereto. Nor does Parliament 
have jurisdiction in the matter by virtue of s. 91(12) which gives it 
jurisdiction over sea coast and inland fisheries, since that jurisdiction 
is of a general nature for the regulation, protection, and preservation 
of fisheries in the public interest, but only to the extent that it does 
not conflict with provincial jurisdiction over local matters and property 
and civil rights. Canada’s treaty-making powers which would extend to 
treaties in respect of fisheries, does not give Parliament jurisdiction 
over labour relations in the fishing industry. Merely because Canada 
has such powers does not extend its jurisdiction oyer areas that are 
otherwise under provincial jurisdiction. Finally, the fact that many of 
the employees concerned are Indians does not confer jurisdiction upon 
Parliament in the matter by rea. n of its jurisdiction under s. 91(24) 
over Indians and lands reserved for the Indians, since the legislation is 
not directed to Indians, qua Indians. Nor does the fact that the Indians 
may or may not have certain original or treaty rights over fishing in 
the area transfer jurisdiction in this matter from the provincial Legis- 
lature to Parliament. 

Section 108 of the Canada Labour Code, R.S.C. 1970, c. L-l, which 
states that Part V (rep. & sub. 1972, c. 18, s. 1) of the Code applies to 
all employees who are employed “. . . in connection with the operation 
of any federal work, undertaking or business” does not purport to 
affect the labour relations between the crews of fishing vessels and 
fish processors to whom they sell their catch. Section 2 of the Code 
defines “federal work, undertaking or business” as "any work, under- 
taking or business that is within the legislative authority of the Parlia- 
ment of Canada”. Parliament, however, has authority to legislate in 
respect of fisheries only in the limited sense of policing and controlling 
the exploitation of fisheries; it does not have legislative jurisdiction 
over the business of fishing and accordingly, while in the exercise of 
its regulatory function, Parliament may legislate so as to affect em- 
ployees in the Fishing industry, such persons cannot be said to be 
employed “in connection with” any "federal work, undertaking or 
business”, giving the words “in connection with” their proper and 
restricted meaning of “necessarily incidental to”. 

Cases referred to: 

Statutes considered 

Calder v. A.G. B.C. (1973) S.C.R. 313. 

Canada Labour Code, R.S.C. 1970 

Federal Court Act, R.S.C. 1970, ' c.L-1, amended by 1972,c.l8 
c.lo, s.18(a). 

,s.l 



Cité de Montreal v. Bluefeather (1933) 39 R. de J. 100 

Loi des Indiens - Droits des provinces - Permis comme vendeur dans la cité de 
Montreal. 

Le paragraphe 91 sous paragraphe 24 de l'Acte de 1'Amérique Britannique du Nord 

donne au parlement du Canada le pouvoir de légiférer en ce qui concerne les 

Indiens, ainsi que des réserves de terrains. Rien dans la loi concernant les 

Indiens indique qu'ils soient exempts de payer une licence pour vendre des 

produits ou médicaments fabriqués ou manufacturés par eux. 
Le paragraphe 92 sous paragraphes 13 et 16 donne aux législatures provinciales 

le pouvoir de légiférer sur toute vhose affectant la propriété et les droits 

civils dans la province et sur tout chose de nature locale ou privée dans la 

province. Donc la ville au Montreal de par sa charte, a le droit du reclamer 
d'un Indien un permis ou licence carrme vendeur ambulant. 

Cases referred to: CPR v. Corporation de la Paroisse de Notre Dame de Bonsecour; 

R. v. Hill, 15 D.L.R. 411. 

Dion v. La Compagnie de la Baie d'Hudson (1917) 51 Que. S.C. 413 

Loi de peche de Quebec - Sa constitutionnalité - Compagnie de la Baie d'Hudson - 

Ses privileges. 

1. Lu loi (le pêche de Québec est constitutionnelle, parce qu'elle 
n’a trait qu’à l'administration des terres publiques qui sont la 
propriété de la province et qu'elle ne louche qu'à des matières d’une 
nature purement-locale, mentionnées aux sous-paragraphes 5 et 16 
de l'article ‘.'2 de l'Acte de l’Amérique britannique du Mord. 

Lorsque la législature de Québec édicte des lois dans les- 
limites des pouvoirs qui lui sont conférés par l’Acte de l'Amérique 
britannique du Nord, elle peut décréter, comme sanction de telles 
lois, l'amende et l’emprisonnement, sans enfreindre, les disposi- 
tions du même acte, qui donnent au parlement fédéral le pouvoir 
exclusif de légiférer en matières criminelles. 

3. Les Sauvages qui habitent la province sont des sujets bri- 
tanniques, et, comme tels, soumis à ses lois. 

h La Compagnie de la Baie d’Hudson, ayant cédé et vendu au 
gouvernement du Canada tous les droits cl privilèges qu’elle 
possédait en vertu de sa charte, à l’exception de celui de faire la 
truite des fourrures, est soumise aux lois de celle province, en 
vertu des articles 6 cl 17 du Code civil. 

Cases referred to: R. v. Hill, 15 O.L.R. 106. 

Statutes considered: 31-32 Viet., c.105. 
An act for enabling Her Majesty to accept a surrender upon 

terms of the lands and privileges and rights of the Governor 

and Company of Adventurers of England, trading into Hudson 

Bay and for admitting same into the Dominion of Canada, 

Article 6 C.C., 17 C.C. 



Re Four B Manufacturing Ltd. (1977) 79 D.L.R. (3d) 576 

Constitutional law — Distribution of legislative authority — Labour relations 
— Indians— Employer carrying on manufacturing on Indian reserve under per- 
mit — Permit requiring employer to give preference to local labour — Employer 
receiving substantial sums of money from Department of Indian Affairs — 
Whether certification of respondent union by Ontario Labour Relations Board in- 
tra vires — Labour Relations Act, R.S.O. 1970, c. 232 — Indian Act, R.S.C. 1970, c. 
1-6. 

Labour relations — Indians — Constitutionality of provincial legislation — 
Employer carrying on manufacturing on Indian reserve under permit — Permit 
requiring employer to give preference to local labour — Employer receiving sub- 
stantial sums of money from Department of Indian Affairs — Whether certifica- 
tion of respondent union by Ontario Labour Relations Board valid — Labour Re- 
lations Act, R.S.0.1970, c. 232 — Indian Act, R.S.C. 1970, c. 1-6. 

The applicant was incorporated under the Business Corporations Act, R.S.O. 
1970, c. 53, in 1974. It was formed to carry on business as a manufacturer of shoes. 
The shares of the applicant were privately held. In 1974 the applicant received a 
permit to occupy a site on an Indian reserve for an initial period of three years. The 
permit required the applicant to give preference in employment to local people for 
work in the permit area. Since its incorporation the applicant had received substan- 
tial sums of money from the Department of Indian Affairs and Northern Develo|>- 
ment. In 1977 the Ontario Labour Relations Board certified the respondent as bar- 
gaining agent for the applicant's employees. 

On an application for judicial review of the decision of the Ontario Lal>our 
Relations Board, held, Weatherston, J., dissenting, the application should be dis- 
missed. The Ontario Labour Relations Act, R.S.O. 1970, c. 232, was not legislation in 
relation to "lands reserved to the Indians” which is reserved to the federal Govern- 
ment under the provisions of s. 91 of the British North America Act, 1867. More- 
over, the provincial legislation did not deal with the subject-matter of “Indians” or 
touch Indians as other than ordinary persons, and there was nothing in the nature 
of the operations or activity of the applicant’s business, as a business, that would 
bring it under any other federal head of power. The business of the applicant was 
not an operation that was a federal undertaking and therefore within the scope of 
the Canada Labour Code, R.S.C. 1970, c. L-l. 

Per Weatherston, J., dissenting: The whole manufacturing business was Indian in 
character and therefore subject to federal legislation and not provincial legislation. 
The persons involved, primarily the employees, were Indian and that w as the impor- 
tant factor, not the operation or function of the employer, and the Canada Labour 
Code therefore applied to the operation. 

Cases referred to: Cardinal v. A.G. Alta. (1974) SCR 698; 
Natural Parents v. Superintendant of Child Welfare (1976) 
2 SCR 751; 

A.G. Can. v. Lavell (1974) SCR 1349; 
Kruger et al v. R., 75 DLR (3d) 434. 

Statutes considered: Labeur Relations Act, R.S.O. 1970, c.232; 
Canada Labour Code, R.S.C. 1970, c.L-1; 

Indian Act, R.S.C. 1970, c.1-6; 

Public Service Staff Relations Act, R.S.C. 1970, c.P-35. 
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Re Indians (1939) S.C.R. 104 

Constitutional law - Statue - "Indians" - "Eskimo" - Whether Eskimos are 

Indians within head no. 24 of s.91 of the BNA Act. 

Eskimo inhabitants of the province of Quebec are "Indians" within the contsn- 

plation of head No. 24 ("Indians and Land Reserves for Indians") of section 91 
of the British North America Act. 

Statutes considered: Rupertsland Act, 1868, s.5. 

Johannesson et al v. Rural Municipality of West St. Paul (1951) 4 D.L.R. 609 

Constitutional Law II, III A - Exclusive federal authority in relation to aero- 

nautics - Licensing and location of aerodromes included - Matter transcending 

provincial powers - Within federal residuary power as matter of national 

dimensions and general Dominion concern. 

Aeronautics or aerial navigaUon is a matter falling- within the 
exclusive legislative authority of the Dominion Parliament to 
make laws for the peace, order and good government of Canada 
and it includes within its scope the power to license, regulate 
and locate aerodromes. Consequently, provincial authorizing leg- 
islation, and a municipal by-law passed thereunder, dealing with 
licensing and prohibiting of aerodromes are ultra vires. More- 
over, the field has been occupied by the Aeronautics Act, R.S.C. 
1927, c. 3. 

While the Aeronautics case, [1932], 1 D.L.R. 58. A.C. 54, 39 
C.R.C. 103, was rested specifically on s. 132 of the B.y.A. Act in 
that the Aeronautics Act there in question was enacted pursuant 

N to a “British Empire” Treaty, nevertheless the renunciation of 

the Treaty by Canada and its adherence, in its own right, to the 
Chicago ConvenUon on International Civil Aviation, which be- 
came effective on April 4, 1947, did not abrogate its legislative 
authority in relation to aeronautics. This is a matter transcending 
those coming within the classes of subjects in a. 92 of the 
BJf.A. Act. It was the concern of the Dominion as a whole, 
having attained such dimensions as to fall within the opening 
words of a. 91. 

Cases referred to: A.G. Ont. v. Canada Temperance Federation (1946) AC 193. 

Statutes considered: Aeronautics Act, R.S.C. 1927, c.3; 
Municipal Act, R.S.M. 1940, c.141. 
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Millbrook Indian Band v. Northern Countries Residential Tenancies Board et al, 
84 D.L.R. (3d) Part 2, 174  

Constitutional law — Distribution of legislative authority — Indian reserves — 
Provincial legislation dealing with residential tenancies — Whether applicable to 
Indian reserves — Residential Tenancies Act, 1970 (N.S.), c. 13 — British North 
America Act, 1867, s. 91(24). 

Constitutional law — Incorporation by reference — Section 88 of Indian Act 
making provincial laws of general application "applicable to and in respect of In- 
dians in the province" — Whether provincial legislation dealing with residential 
tenancies incorporated — Residential Tenancies Act, 1970 (N.S.), c. 13 — Indian 
Act, R.S.C. 1970, c. 1-6. 

Indians — Reserves — Provincial legislation dealing with residential tenancies 
— Whether applicable to Indian reserves — Whether incorporated referential^' 
by s. 88 of Indian Act, R.S.C. 1970, c. 1-6 — Residential Tenancies Act, 1970 (N.S.), 
c. 13 — British North America Act, 1867, s. 91(24). 

The Residential Tenancies Act, 1970 (N.S.), c. 13, on its face applies to all persons 
and all places in Nova Scotia, and is clearly within the legislative power of the Prov- 
ince to enact under the provisions of s. 92(13) of the British North America Act, 
1867. The relationship of landlord and tenant is fundamentally a proprietary one 
and, as a consequence, is based on real property or land rights. As a result, the 
Residential Tenancies Act has no application to Indian reserves. The exclusive 
power to legislate on “Indians, and Lands reserved for the Indians” is granted by s. 
91(24) of the British North America Act, 1867 to the federal Parliament. Nor does s. 
88 of the Indian Act, R.S.C. 1970, c. 1-6, referentially incorporate the Residential 
Tenancies Act into the body of laws applying to Indians. That section makes provin- 
cial laws of general application “applicable to and in respect of Indians in the 
province”, but it does not make them applicable to “Lands reserved for the 
Indians”. The exclusive power to legislate with respect to residential tenancies upon 
Indian reserves resides with the federal Parliament. 

Cases referred to: Cardinal v. A.G. Alta. (1974) 1 SCR 695; 
Corp. of Surrey et al v. Peace Arch Enterprises Ltd. et al 
(1970) 74 WWR 380; 
R. v. Isaac (1975) 13 N.S.R. (2d) 460; 
R. v. Johns (1962) 39 WWR 49; 
Kruger & Manuel v. The Queen (1977) 75 DLR (3d) 434. 

Statutes considered: Residential Tenancies Act, 1970, (N.S.), c.13; 
Indian Act, R.S.C. 1970, c.1-6. 

R. v. Paling (1946), 3 D.L.R. 54 

Constitutional Law III A - Game Laws - Provincial game protection law - Hunting 
of game on Sunday prohibited - Whether Sunday observance legislation. 

The Game and Fisheries Act, R.S.M. 1940, c.81, is primarily an enactment for the 
protection of game and game birds, and hence s.64(3), which makes it unlawful 
for any person to hunt game between sunset on Saturday night and sunrise on 
Monday morning following is intra vires. It is not Sunday observance legislation 
nor is it at variance with s.9 of the Lord's Day Act, R.S.C. 1927, c.123. 
Moreover, it does not conflict with the Migratory Birds Convention Act, R.S.C. 
1927, c.18 and regulations thereunder, since it gives further protection to game 
than does the Dominion legislation, being more restrictive than the Dominion 
prohibitions relative to the shooting of game birds. 



Cases referred to: R. v. Robertson (1886) 3 Man. R. 613; 
R. v. Morley (1932) 4 D.L.R. 483. 

Statutes considered: Migratory Birds Convention Act, R.S.C. 1927, c.130; 
Game and Fisheries Act, R.S.M. 1940, c.81; 
The Lords Day Act, R.S.C. 1927, c.123; 
Game Protection Act, R.S.M. 1913, c.75; 
Agricultural Statistics and Health Act, 1883; 
Man. Indian Act, R.S.C. 1927, c.98; 
Migratory Birds Convention Act, 1917 (Can.) c.18. 

Reference Re Saskatchewan Natural Resources 
A.G. for Saskatchewan v. A.G. for Canada (1931) 3 WWR 488 

Constitutional Law - Proprietary Rights as Between Dominion and Saskatchewan to 
Crown Lands in Rupert's Land and N.W. Territory at Time of Their admission 
to Dominion. 

The Dominion of Canada is not under any obligation to account to the 
province of Saskatchewan for any lands within the boundaries of the 
province which were alienated by the Dominion prior to September I, 
1905. 

When Rupert’s Land and the North-Western Territory were-admitted into 
the Dominion the lands then vested in the Crown and now lying within 
the boundaries of the province of Saskatchewan became vested in the 
Crown in the right of the Dominion, and not in the right of any prov- 
ince or provinces to be established within that area;-and said lands 
were not to be administered for any such province or provinces, or for 
the benefit exclusively of the inhabitants from time to time of said area. 

Sec. 109 of the B.X.A. Act dealt only with the original provinces united 
. by the Act. 

“The provisions of this Act" referred to in sec. 146 of the B.NA. Act, 
(which section provided the power to admit Rupert’s Land, etc. into 
the Union “or. such Terms and Conditions in each case as are in the 
addresses expressed, and as the Queen thinks fit to approve, subject 
to the provisions of this Act") are the general provisions governing 
the structure of the Union into which new provinces were to be ad- 
mitted, as, e.g., the sections distributing legislative and other functions 
between the Dominion and the provinces. 

Statues considered: Saskatchewan Natural Resources Act, 1930, c.41 
B.N.A. Act, ss. 146, 109. 



R. v. Stuart (1925) 1 D.L.R. 12 

Constitutional Law IE - Dominion powers - Implementing treaties - B.N.A. Act, 
s.132 - Incidental effect on Provincial jurisdiction - Dominion legis- 
lation paramount. 

The object of the Migratory Birds Convention Act, 1917 (Can.), c.18, being to 
implement a treaty in accordance with s.132, B.N.A. Act, the Act is intra 
vires of the Dominion although it incidentally trenches on the provincial 
jurisdiction over property and civil rights. Therefore in so far as it 
conflicts with the Game Protection Act, 1916 (Man.), c.44, the Dominion Act 
is paramount. 

Statutes considered: Criminal Code, 1906 (Can.), c.146, s.761; 
Migratory Birds Convention Act, 1917 (Can.), c.18; 
Game Protection Act, 1916 (Man.), c.44 re-enacted by 
1920 (Man.), c.44. 

Union Colliery Co. of B.C. Ltd, v. Bryden (1899) A.C. 580 

J.a>v of Canada—Legislative Power—British Korth America Act, 1867, t. 91, 
subs. 25, and s. 92, sub-ss. 10, 13—British Columbia “ Coal Mines Beg Mo- 
tion Act, 1890,” s. 4—KuturaCzation and Aliens -Chinamen. 

Held, that s. 4 of the British Columbian “Coal Mint's Regulation Act, 

1890,” which prohibits Chinamen of full age from employment in under- 
ground coal workings, is in that respect ultra vires of the provincial 
legislature. 

Regarded merely as a coal-working regulation, it would come within 
s. 92, suh-s. 10, or s. 92, sub-s. 13, of the British North America Act. 
But its exclusive application to Chinamen who are aliens or naturalized 
subjects establishes a statutory prohibition which is within the exclusive 
authority of the Dumiuiou Parliament couferred by s. 91, sub-s. 25, in 
regard to “naturalization aud aliens.” 

Statutes considered: Coal Mines Regulation Act, 1890, s.4; 
A.S.B.C. 1897, C.138; 
Naturalization Act, No. 113, R.S.C. 1886. 



Vfelter & Fletcher v. A.G. of Alta. (1969) 3 D.L.R. (3d) 1 - appealed from 

60 D.L.R. (2d) 253 and 54 D.L.R. (2d) 750 

Constitutional law — Validity of legislation — Communal Property 
Act (Alta.) — Provincial jurisdiction over property and civil rights — 
Act controlling communal ownership of land by religious colonies — 
Whether intra vires the Province — B.N.A. Act, s. 92(13). 

The Communal Property Act, R.S.A. 1955, c. 52, is an Act relating 
to the ownership of land within the Province and is intra vires under 
s. 92(13) of the B.N.A. Act. The purpose of the legislation is to control 
the use of land as “communal property” by “colonies”, religious or 
otherwise. It limits the territorial area of communal land to be held by 
existing colonies and controls the acquisition of land by new colonies 
but it does not forbid the existence of such colonies nor prohibit the 
holding of land by them. The fact that the legislation was prompted by 
the large scale holding of communal land by colonies of Hutterites and 
that Hutterian religious tenets lead to the economic view that land 
should be held communally does not make it legislation in relation to 
religion. Even if freedom of religion is beyond the power of the pro- 
vincial Legislature, it involves only freedom in connection with the 
profession and dissemination of religious faith and the exercise of 
religious worship. It does not mean freedom from compliance with pro- 
vincial legislation in relation to property holding. 

[Saumur v. City of Que. and A.-G. Que., [1953] 4 D.L.R. 641, 106 
C.C.C. 289, [1953] 2 S.C.R. 299, discd & distd; Henry Birks & Sons 
(Montreal) Ltd. et al. v. City of Montreal, [1955] 5 D.L.R. 321, 113 
C.C.C. 135, [1955] S.C.R. 279; Switzman v. Elbling, 7 D.L.R. (2d) 337, 
117 C.C.C. 129, [1957] S.C.R. 285, refd to] 

Constitutional law — Applicability of pre-Oonfederation statutes — 
Statute of Province of Canada relating to freedom of religion — 
Preserved by B.N.A. Act, s. 129 — Applicable only in Ontario and 
Quebec. 

Cases referred to: R. v. Gingrich (1959) 122 CCC 279. 

Statutes considered: Communal Property Act, R.S.A. 1955, c.52; 

Land Sales Prohibition Act, 1944 (Alta.), c.15. 
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Re Waters and Water Powers (1929), S.C.R. 200 

Constitutional law - Whter-powers - Navigable river - Public right of navi- 
gation - Right of the Dominion as to the use of the bed of a river and as 
to expropriation of provincial property - Relative rights of the Dominion 
and provinces over water-power created by works done by the Dominion- 
Boundary waters - Interprovincial and provincial rivers. 

While the B.N.A. Act enables the Dominion Parliament to legislate fully and 
exclusively upon matters falling under the subject Indians, it does not 
embrace the power to appropriate a tract of provincial crown land for the 
purposes of an Indian reserve without the consent of the province. 

Cases referred to: A.G. of Ont. v. Mercer (1883) 8 App. Cas. 767; 

St. Catherine's Milling & Lumber Co. v. The Oueen (1888), 
14 App. Cas. 46; 

Ontario Mining Co. v. Seybold (1903) A.C. 73; 

A.G. for Ont. v. A.G. for Ont. (Fisheries Case) 1898 PC 700; 
A.G. for Que. v. A.G. of Can. (1921) 1 PC 40. 
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Bay v. R. (1974) F.C. 523 

Judicial review - Registrar rejecting name for List of Indian Band. 

The applicant asked the Registrar under the Indian Act to add his name to a 
Bard List. The Registrar's refusal was based on his view that the applicant 
was not entitled to be registered. Judicial review of the refusal was sought 
by the applicant under section 28 of the Federal Court Act. 
Held: Quashing the application, that a distinction must be made between 
section 7 of the Indian Act and section 9. Under section 9, where the Registrar 
investigates a protest against the addition or deletion of a name under section 
7, he has power to render a decision. But where, as here, a request is made 
for the addition of a name under section 7, the Registrar, having granted or 
refused the request, nay later take a different position and exercise his power 
to delete or add. He has made no "decision" under section 28 of the Federal 
Court Act. 

Statutes considered: Federal Court Act, R.S.C. 1970, c. L150; 
Indian Act, R.S.C. 1970, c. 1-6. 

Re Joseph Poitras (1957) 2 W.W.R, 545 

Indians - Right to be Registered as Member of Band - Alleged Acceptance of Scrip 

by Ancestors - Determining of Protests - Duty of Registrar in Conducting Inquiry 
"To be Registered". 

The registrar in charge of the Indian Register for the Indian Affairs 
Branch of the Department of Citizenship and Immigration held to 
have erred in holding that the applicant was not entitled to be reg- 
istered as an Indian in the Muscowpetung Band. 

Sec. 12 (quoted infra) of said Act was not intended to have the 
retroactive effect of ousting the applicant, Joseph Poitras, and his 
family from the Muscowpetung Reserve after his 36 years resi- 
dence. That would be a gross and intolerable injustice. The section 
is susceptible of a more humane interpretation, especially in view 
of the words “to be registered” as they appear in subsec. (1) there- 
of. These words should be construed as referring only to the 
future, as were the words “to be arranged” in Murphy v. McSorlev 
[1929] SCR 542, 11 Can Abr 706. 

The provision in sec. 9 (1) (a) that in the case of a band list the 
council of the band may protest means that the protest must be 
by the council and not by individual members of the council. 
The council can only act in a meeting properly convened where 
minutes of the meeting are recorded and a resolution passed in the 
regular way. 

There is no provision in the Act for the investigation being conducted 
and decision of the registrar made on any ground other than that 
stated in the protest, unless other grounds not stated in the protest 
are agreed upon by the parties concerned. 

The registrar should have required from the protesters the strictest 
proof of the right of the protesters to protest, and should have 
insisted upon strict compliance-with the Act, having in mind always 
that the applicant’s right to membership in the band should not 
be disturbed unless the evidence clearly and beyond all doubt 
established the truth of the grounds stated in the protest. 

The registrar acted without agreement of the parties in basing his 
decision on a ground not stated in the protest. If this conclusion 
be wrong, nevertheless the registrar failed to weigh and consider 
properly the evidence both viva voce and documentary. 

It would be most unjust and unfair to require the applicant, who is 
now 70 years old, to establish the blood of his ancestors, who have 
all passed from the scene. It is known, beyond doubt, that he was 
legally admitted to the Muscowpetung Band in 1920, and was given 
Indian status in equality with Indians of that band. 



Statutes considered: Indian Act, 1951, c.29 amended to R.S.C. 1952, c.149 

Re Sampson Indian Band (1957) 21 WWR 455 

Indians - Right to be Registered as Member of Band - Protests - Duty of Registrar 
Reference to Judge - Duty of Judge urder S. 9 of Indian Act Held Not to Have 
Arisen - Procedure Prescribed by Act not complied with - Purpose of Act - 

Statutes - Interpretation - Obvious Errors in Wording - Correction by Court. 

On a reference to a judge under sec. 9 of the Indian Act, RSC, 1952, 
ch. 149, from the decision of the registrar in respect to a protest 
against the inclusion of certain persons in a band list his duty 
under sec. 9-(4), “to decide whether the persons in respect of whom 
the protests are made are in accordance with the provisions of this 
Act entitled or not entitled, as the case may be, to have their names 
included in the Indian register,” does not arise unless the protest 
to the registrar has been made strictly in accordance with the detailed 
provisions of said sec. 9. 

Where there is no valid protest before the registrar his right to cause 
an investigation to be made does not arise. Since in the present 
case the registrar’s right to investigate never arose his decision based 
on the investigation he made and the subsequent reference of his 
decision to the court were both equally invalid. 

Since the tests of entitlement and non-entitlement to registration set 
out in secs. 11 and 12 are severe it follows that the enforcement 
of the procedure by which names are added to, and above all, sub- 
tracted from, band lists should be equally severe. 

Said sec. 9 contemplates the lodging of a protest, firstly, against the 
“inclusion or omission” of a name in a band list when posted in 
accordance with the provisions of sec. 8; and, secondly, by the 
“addition or deletion” of a name in accordance with sec. 7. 

The substitution of the word “any” for the word “that” in the phrase 
"of the name of that person” at the end of sec. 9 (1) is a reasonable 
typographical correction falling within that class of "mere correc- 
tions of careless language,” designed to give the true meaning of the 
statute. 

The posting of a band list as required by sec. 8 must necessarily precede 
any action to challenge a name thereon since the six months’ period 
permitted for such challenge runs from the date of posting. 

Three points in the present case on which (he strict requirements 
of the Act were not complied with were: (1) The Samson band list 
was not posted as required by sec. 8; (2) The grounds of the protest 
were not stated in reasonably intelligent and intelligible fashion; 
(3) The 10 protesters did not qualify themselves as electors of the 
Samson band and thus entitled to lodge the protests with the reg- 
istrar. 

Secs. 11 and 12 are the key sections of said Act; they constitute the 
tests by which rights to registration are to be determined and show 
that the process of determination based thereon was to commence 
with the posting of band lists following the coming into force of the 
Act. If the correct application of those sections results in the purg- 
ing from band lists of the descendants of scrip takers, descendants 
who have passed their whole lives on reserves, and if that result is 
to be deemed inhumane, it is for parliament not for the court to 
amend the legislation. Secs. 11 and 12, in fact, set the standards by 
which the band lists in existence in the Indian Affairs Branch 
of the Department of Citizenship and Immigration upon the 
coming into force of the Act were to be regulated, corrected, and if 
found encumbered with the names of those not entitled to be reg- 
istered, to be purged. 

Although the conclusion of Hogarth, D.C.J. (Sask.) in Re Joseph Poitras 
(1956 57) 20 \VWR 545, was agreed with herein his view that "to be 
registered” in sec. 12 refers only to future registrations, i.e., that the 
section was not retrospective, was not agreed with. 

[Not up with 2 CED (CS) Indians, secs. 2 (1954 Supp.), 7, 8. 13 (original 
work); 3 CED (CS) Statutes, secs. 41, 61; Words and Phrases (1947- 
1955 Supps.).] 
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Statutues considered: Indian Act, R.S.C. 1952, c.149; 
"The Secretary of State Act, an Act providing for the 
organization of the Department of the Secretary of State 
of Canada and for the management of Indian and Ordinance 
Lands". (1868) 31 Viet., c.42; 
Indian Act, 1886, c.43; 
Indian Act, R.S.C., 1906, c.81; 
Indian Act, R.S.C. 1927; 
Inquiries Act, R.S.C. 1952, c.154. 

Re Wilson (1954), 12 WWR (N.S.) 676 

Indians - Right to be registered as Member of Band - Name included in Original 
Band Membership List as Infant of female Member of Band - Right also to be 
included as Illegitimate Child of Such Female - His own Previous Evidence of 
Paternity Without Probative Value. 

The Registrar of the Department of Citizenship and Immigration 
decided, under the powers given him by sec. 9 (2) of The Indian Art, 
1951, ch. 29 (now RSC, 1952, eh. 149j that the person referred to 
herein as “Wilson” was not entitled to have his name included in the 
Indian register as a member of the Beaver Band at Horse I.ake and 
Clear Hills. In proceedings taken under subsecs. (3) and it) of 
said sec. 9 to inquire into the correctness of said decision 

Held: 

Since Wilson came within class (b) as described in sec. 11 of the 
Act, he was entitled to have his name so included. The treaty pay 
list of June 1, 1900, must be joined with the treaty pay list of 
July G, 1899, to form the original band membership list of th“ 
Beaver Band. That being done, Wilson's name, as the infant of 
Madeline, No. 41, must be held to have been and to be a member 
of the Beaver Band from the date of the first payment of 
annuity to his mother on his behalf. 

Wilson was also entitled to have his name so included on the ground 
that he came within class (e) of said section (being the illegitimate 
child of a female person described in class [bl of said sec. 11). 
The registrar, not having been reasonably satisfied that the father 
of the child was not an Indian, was not entitled to declare that 
the child was not, or is not, so entitled to be registered. 

It would appear to be a gross and intolerable injustice if some CO 
years after his birth, Wilson should be required to prove his Indian 
paternity affirmatively, when at the time of his birth the representa- 
tives of the Crown were the only persons capable of recording vital 
statistics and were so negligent of their responsibilities to the band 
and its members as to maintain no record whatsoever of the births 
of children within the band. Very few, if any, of the members of 
the band whom the department accepts as such could produce evi- 
dence of birth satisfactory to a court. The evidence upon which 
prior decisions as to Wilson’s paternity had been made had been 
largely that given by himself, and such evidence when given in 
respect of his own birth has no probative value whatsoever. 

Statutes considered: Indian Act, R.S.C. 1952, c.149. 



Chisholm v. Herkimer (1909) 19 O.L.R. 600 

Parties - Band of Indians - Representation of Class - Con. Rule 200 - Order 
of Local Judge - Jurisdiction - Con. Rules 47,368 - Petition to set aside 

proceedings - Practice - Motives of Petitioners - Status. 

In an action against a Band of Indians collectively and against five individ- 
ual members of tlie Band, to recover moneys alleged to lie due to the 
plaint rff for professional services rendered to tlie Band, an order was made 
by a local Judge, on the application of the plaintiff, and on the consent of 
a solicitor instructed by a resolution passed at a meeting of the Band, that 
the five individual defendants should defend on behalf of the Band for the 
benefit of all members of the Band, and that nil members of the Band 
should be bound by any judgment that might !>e pronounced in the action, 
etc. Upon tin’s order were founded a judgment for the plaintiff and an 
order appointing a receiver to receive all moneys due to the defendants 
from the Dominion Government, to be applied upon the judgment:—’ 

Upon the petition of six mcmliers of the Band, on behalf of themselves and 
all other mcmliers, the Superintendent General of Indian Affairs and the 
Minister of Justice also joining as petitioners, to set aside the proceedings 
before the local Judge so far as they affected the rights of the Band or its 
menders other than the individual defendants:*— 

He’d, that the six petitioning mcmliers had the right, as representing the 
class to which they lielongcd, the members of the Band, to petitioner 
move against the proceedings, and it was immaterial what their motives, 
or those of the other petitioners, in so petitioning, were, nor was it im- 

■ portant whether they came before the Court by way of petition, appeal, 
or otherwise. 

An order for representation can only be made by the Court: Con. Rule 300; 
a local Judge is not the Court, and has no power to make such an order. 
Con. Rule 3GS applies only to business properly brought before a Judge in 
Chambers; and Con. Rule 17 restricts the power of the local Judge to 
certain particular kinds of motion unless the parties agree or the solicitors 
for all parties reside in the county; here the solicitors for all those who 
were formally parties did reside in the county; but, before an order 
can lie made by a local Judge binding those not formally before the Court, 
they must either agree that the motion be heard by him or have a solictor 
residing within the county. 

Order for representation and all orders and judgments based thereon set 
aside except so far as they affected the individual defendants. 

Cases referred to: Henry v. R. (1905) 9 Ex. C.R. 417. 

Chisholm v. R. (1948) Ex. C.R. 370 

Crown - Petition of Right - No recovery for services rendered Indians not 

approved by Superintendent General of Indian Affairs - Decision of the Minister 

is not subject to review by the Court. 

Held: That there can be no recovery against the Crown for services rendered a 

band of Indians at the request of such Band unless an agreement to such effect 

has been approved in writing by the Superintendent General of Indian Affairs. 

2. That the decision of the Minister of Mines and Resources to pay or not to 
pay is not subject to review by the Court. 

Statutes considered: Indian Act, R.S.C. 1927, c.98. 
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R. v. Cochrane (1977) 3 W.W.R. 660 

Indians - Employee of Indian band running post office - Charged with an offence 

as a "postal employee" - Band not a legal "person" - Band a mail contractor and 
its employees not falling within charge. 

The accused was charged, as a postal employee, with converting public moneys to 

her own use contrary to s. 65 of the Post Office Act. Her defence was that the 

Crown had failed to prove that she was a postal employee within the meaning of 

the Act. 
Held: The accused was acquitted. A postal employee was defined as a person 

employed in any business of the post office but did not include a mail contractor 

or its employees. The accused was employed to run a post office by an Indian 

band which had a contractual relationship with the post office. An Indian band, 

being neither a natural person nor a corporation, was not a legal "person" and 
accordingly could not be a postal employee. It was a mail contractor and the 

accused, as an employee of a mail contractor, did not fall within the provisions 
of s. 65. 

Cases referred to: Mintuck v. Valley River Band (1977) 2 WWR 309; (1976) 4 WWR 543; 

Statutes considered: Post Office Act, R.S.C. 1970, c.P-14; 
Indian Act, R.S.C. 1970, c.1-6; 

Interpretation Act, R.S.C., 1970, c.1-23. 

Re Mas set Band Council (1977), 2 WWR 93 

Coroners and inquests - Air crash - Third crash involving airline serving isolated 
Indian community - Band not allowed to be represented by counsel at inquest - 

Application for writ of certiorari to quash - Band should have been represented - 

Writ not ordered as no evidence jurors' decision was improper. 

The Masset Band of Indians lives in an isolated carmunity which was served by 

only two airlines. On a coroner's inquest into the third crash within 18 months 

of one of the airlines, the band council asked to be represented by counsel. The 

coroner ruled the band's counsel was not a person in standing and had no interest 

under s. 23. 

On an application for a writ of certiorari to quash the proceedings, HEED, the 
banl did come within s.23 as a person whose interests might be affected, 

especially if it was common practice for the coroner's jury to make recommendations 

in respect of matters arising out of an inquest. However, the order for a writ 

was refused. There was no evidence to show the jury's decision vas not the proper 

one and there had been too long a delay in making the application. 

Statutes considered: The Coroners Act, R.S.B.C. 1960, c.78; 
Indian Act, R.S.C. 1970, c.1-6. 



Mintuck v. Valley River Band (1976) 4 WWR 543; (1977) 2 WWR 309 

Torts - Intimidation - Lessee of Crown land harassed by members of Indian band - 
Lessee unable to enjoy benefit of lease - Damages against band - Indian band 
as legal entity - Doctrine of adoption of a tort - Court of Queen's Bench having 
jurisdiction. 

APPEAL from the judgment of Solomon J., [1976] 4 W.W.R. 543, who 
awarded damages of $10,000 against the defendant Indian hand 
and the individual defendants who were members of the band 
council; judgment was based on the principle of law that inter- 
ference by a third party with contractual relations between two 
other parties is actionable. The trial judge found the band was 
not a body corporate capable of being sued as a person but did 
find the band was a legal entity and a representation order was 
made against the band members. 

The plaintiff, a treaty Indian and a member of and resident of the 
Valley River Band 63A reserve, leased, from Her Majesty, repre- 
sented by the Minister of Indian affairs and Northern Development, 
and with approval of the band, a 480-acre farm on the reserve; 
he later in 1959 leased additional land for a ten-year period, which 
lease was again approved by the band. Following a band election 
the personal defendants were elected as chief and council and passed 
a resolution in 1972 purporting to rescind the resolution or recom- 

mendation passed by their predecessors relating to the plaintiffs 
lease of additional land in 1969, which was intended to cancel the 
plaintiffs lease and prevent him from farming the land as pro- 
vided in the lease. The plaintiff had not been in breach of any 
terms of the lease; however the minister, who held the land as 
trustee for the cestui que trust, the band, would not take action 
to reinstate the plaintiff under the lease without the consent of 
the band, which was not forthcoming. From the time of the elec- 
tion in 1970 until the council’s resolution in 19(2 the plaintiff en- 
countered harassment and interference by members of the band in 
attempting to farm the area covered by the second lease. 

The defendants argued the Court of Queen’s Bench did not have 
jurisdiction as exclusive jurisdiction was with the Federal Court. 

On appeal, held, the appeal was dismissed. The plaintiff was not 
seeking damages or any relief against the federal Crown; his 
claim was in tort against the defendants and was not the kind 
of action which comes within the meaning of "arises out of" in s. 
17(2) of the Federal Court Act. 

The judgment should not be based on the tort of unlawful Interfer- 
ence with contractual relations but rather is properly based on the 
tort of intimidation and unlawful interference with economic in- 
terests. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6; 
The Limitation of Actions Act, R.S.M. 1970, C.L150; 
Federal Court Act, R.S.C. 1970, c.10 (2nd Supp.). 

Beauvais v. Delisle et al (1977) 1 F.C. 622 

Jurisdiction - Application for injunction under Federal Court Act, s.18 - 
Whether Court has jurisdiction - Whether need for injunction proved. 

Section 18 of the Federal Court Act provides for issuing an injunction against 
"any federal board, commission or tribunal" and not against individuals. In 
the case at bar, it v/as not shown that the Trial Division had jurisdiction to 
issue an injunction against the members of an Indian Band council. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6. 
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Gabriel v. Canatonquin (1978) 1 F.C. 124 

Jurisdiction - Application for leave to file conditional appearance objecting 
to jurisdiction of the Court - Dispute re legality of Indian band council - 
Traditional chiefs or elected council - Whether council of Indian band a 
"federal board, carmission or other tribunal". 

In an application for declaratory relief and injunction brought under section 18 
of the Federal Court Act, the defendants brought an application for leave to file 
a conditional appearance for the purpose of objecting to the jurisdiction of the 
Court. At the hearing of the latter application and at the adjourned hearing, it 
was indicated by counsel for the plaintiffs as well as the defendants that the 
matter should be dealt with on the merits of the objections. The defendants' 
objection to the Court's jurisdiction questions whether the council of an Indian 
band is a "federal board, commission or other tribunal" as defined in section 2(1) 
of the Federal Court Act. 

[in an unreported judgment, Rice v. Council of the Band of Iroquois of Caughnawaga, 
February 13, 1975, the Superior Court of Quebec declined jurisdiction to issue an 
injunction against the council of a band on the ground that the council was a 
"federal board, commission or other tribunal" within the meaning of the Federal 
Court Act. In diabo v. Mohawk Council of Kanawake, October 3, 1975, unreported, 
the same court expressed a similar view.] 

Held, the application for leave to file a conditional appearance is dismissed, time 
to file statement of defence is extended and paragraphs 13 and 14 and paragraph 
(iii) and (iv) of the prayer for relief of the amended statement of claim are 
struck out. Until the point has been resolved at a higher level the proper course 
is to adopt the view that exclusive jurisdiction in a case such as this resides in 
this Court and rule that the council of a band is a "federal board, commission or 
other tribunal" within the meaning of the definition. 

Cases referred to: A.G. Can. v. Lavell (1974), S.C.R. 1349; 

Statutes considered: Federal Court Pet, R.S.C. 1970 (2nd Supp.), c.10; 
Indian Act, R.S.C. 1970, c.1-6. 

Isaac v. Davey (1975) 5 O.R. (2d) 610; (1977) 2 R.C.S. 897 

Indians - Land governed by elected chiefs - Hereditary chiefs obstructing use of 
council house - Injunction to prevent obstruction - Validity of elective system. 



Judgment of Supreme Court 

Respondents constituted the elected council of the Six 
Nations Indiajt Band. Appellants, also members of the 
same Band of Indians, were advocates of a form of 
government other than that obtaining under The Indian 
Act and ir. particular a return of tne former system of 
government by persons referred to as “Hereditary 
Chiefs". On the instructions of the Hereditary ChieTs 
the Council House on the reserve was padlocked as part 
of an effort to achieve control by- the Hereditary Chiefs 
of conveyances of land on the reserve. The elected 
council sought a permanent injunction restraining the 
defendants and any persons under their instructions 
from obstructing or interfering with the lawful use of 
the Council House by the plaintiffs, their servants, 
agents: employees or any other person. The action was 
dismissed at trial but allowed by trie Court of Appeal. 

Held' The appeal should be dismissed. Appellants 
essential submission was against the validity of the 
Orders in Council which had provided for the selection 
of the Councii of the Band by elections in accordance 
with The Indian Act. The authority for the Order in 
question, P C. 6015, was s. 73 of The Indian Act, 1951 
(Can.), c. 29 (consolidated as R.S.C. 1952, c. 149, s. 73 
and R.S.C. 1970, c. 1-6, s. 74) which provided that 
"whenever he deems it advisable for the good govern- 
ment of a oand, the Governor in Councii may declare by 
Order that—the council of the band—shall be selected 
by elections to be held in accordance with this Act”. 
Appellants contended that the Six Nations Indians did 
not constitute “a band” within the definition of s. 
2.(1 )<u) of the Act. However as there was clear evidence, 

introduced by the appellants, that moneys arc held by 
the Crown for the use and benefit of the Indians of the 
Six Nations, the validity of the Order could be founded 
on s. 2(l)(n)(ii) of the Act alone: ‘A “band" means a 
body of indians for whose use and benefit in common 
moneys are held by His Majesty". While there was no 
evidence that at the time-of the passage of the Act of 
1951 these moneys were held by the Crown, in the 
absence of evidence to the contrary it appeared from 
“Indian Treaties and Surrenders'", vol. 1, Queen’s Print- 
er, 1891, and particularly from a copy of an indenture 
therein between the “Sachems or Chiefs and Principal 
Men of The Six Nations Indians’’ and William IV, that 
the trust fund must have arisen before Confederation 
and well before the enactments of the Orders in Council. 
In any event when the Order. P.C. 6015 was produced 
and, by consent, made an exhibit at trial there was a 
presumption as tc its validity and the onus rested on 
appellants to prove that it was invalid. If appellants 
sought to rely on the non-existence of a fund adminis- 
tered by the Crown it was for them to piead the fact and 
to establish it in evidence. Any difficulty that may have 
arisen by the question as to whether there is a “reserve” 
unless the title tc the land is in the Crown is overcome 
by s. 36 of the Act. 

Judgment of Ontario Court of Appeal 

The plaintiffs are (or, in some cases, were) members of the elected 
Council of the Six Nations Band having been elected under the provi- 
sions of the Indian Act, R.S.C. 1970, c. 1-6, which were originally extend- 
ed to the Six Nations by Order in Council, P.C. 1629 in 1924, and con- 
firmed by Order in Council, P.C. 6015 in 1951. The defendants, who are 

members of the band, seek a return to the traditional system of govern- 
ment by hereditary chiefs. In pursuit of that object they obstructed the 
plaintiffs in their use of the Council House on the Six Nations Reserve. 
An action by the plaintiffs for a permanent injunction to restrain the 
defendants was dismissed. On appeal, held, the appeal should be allowed. 

The Indian Act and in particular the sections of the Act which provide 
for. the government of Indian bands by elected Councils is not inopera- 
tive by reason of the Canadian Bill of Rights, R.S.C. 1970, App. Ill, 
since there is no discrimination under those sections of the kind con- 
templated by the latter Act. Accordingly, those of the plaintiffs who are 
the current elected members of the Council have standing to maintain 
the action. Moreover, despite some of the language in the Haldimand 
Proclamation of 1784 and the so-called Simcoe Patent of 1793 which 
might otherwise be apt to create an estate in fee simple, the intention 
of both documents was to confer upon the Crown’s subjects who were 
members of the Six Nations Confederacy and who came to Upper 
Canada after 1783 the same rights as were enjoyed by other Indians 
who were resident in Upper Canada at that time. That right is “a 
personal and usufructuary right, dependent upon the good will of the 
Sovereign”, subject to the Crown's paramount estate. The two documents 
merely implemented the policy of the Royal Proclamation of 1763, which 
gave to the Indians in Upper Canada such a right of occupation subject 
to the reservation of the fee in the Crown. Since the land is thus still 
vested in the Crown subject to such right of occupation, the land in 
question falls within the definition "reserve” and the Six Nations are 
within the definition of “band” in s. 20) of the Indian Act and 
its predecessors, and accordingly the 1924 and 1951 Orders in Council, 
which extended the elective form of government to the Six Nations, were 
ititra vires. Finally, the members of the Six Nations are not agents of. 
the Crown and thus are not tainted by any alleged inequitable acts of 
the Crown so as to har them from nbtainimr the iniunction soucht. 
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Cases referred to: R. v. St. Catherine's Milling & Lumber Co. (1885), 10 O.R. 
196; affd 13 O.A.R. 148, 13 S.C.R. 577; affd 14 App. Cas.46; 
Irgan v. A.G. Can. (1959) O.W.N. 361, 20 D.L.R. (2d) 416; 
Logan v. Styres et al; 
Bedard v. Isaac et al (1972) 2 O.R. 391, 25 DLR (3d) 551; 
revd sub non. 
A.G. Can. v. Lavell; 
Isaac et al v. Bedard, 38 D.L.R. (3d) 481, 23 C.R.N.S. 197, 
11 R.F.L. 333; 
Re Lavell and A.G. Can. (1972) 1 O.R.390, 22 DLR (3d) 182, 
revd (1972) 1 O.R. 396n, 22 D.L.R. (3d) 188(1971) F.C. 347, 
14 Crim. L.Q. 236; revd sub non. 
A.G. Can. v. Lavell; 
Isaac et al v. Bedard, 38 D.L.R. (3d) 481, 23 C.R.N.S. 197, 
11 R.F.L. 333, folid ; 
R. v. Drybones (1970), S.C.R. 282, 9 D.L.R. (3d) 473 (1970) 3 
C.C.C. 355, 10 C.R.N.S. 334, 71 W.W.R. 161; 
Amodu Tijani v. Secretary, Southern Nigeria (1921) 2 PC 399. 

Statutes considered: Indian Act, 1951 (Can.) c.29. 

9nith v. R. and Manzer (1972) F.C. 561 

Indians - Election of chief set aside - Special election of new chief - Term of 
office, duration of. 

The election of the chief of an Indian band was set aside pursuant to section 79 
of the Indian Act and plaintiff was elected chief at a special election held to 
fill the vacancy pursuant to section 78(4) . 

Held: Plaintiff's term of office was not for two years fran the date of the 
special election but only for her predecessor's unexpired term. 

The relevant provisions of the "Indian Act" respecting elections are not passed 
by Parliament in a vacuum, but in a framework of circumstances so as to deal 
with a known state of affairs. It is an Act that by virtue of the Interpretation 
Act shall be deemed remedial and shall be given such fair, large and liberal 
construction and interpreted, in as best ensures the attainment of the objects. 
The fact that Parliament did not include a provision expressly limiting the term 
of a chief or councillor, elected at a special election to fill a vacancy, to 
the unexpired portion of the term of the person who vacated the office, does not 
necessarily lead to a conclusion that the newly elected person's term will carry 
on beyond the next general election for the council of the band. Parliament 
intended to provide and did in the Act provide for a system of periodical general 
elections to elect an entire council, with special elections under section 78(4) 
to elect persons to fill vacancies 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6. 



222 

Att. Gen. Can. v. Lavell (1974) SCR 1349; (1972) 2 OR 392; 22 DLR (3d) 188; 
22 DLR 182 

Civil rights - Indians - Indian woman marrying non-Indian - Loss of rights - 
No analogous provision applicable male Indian - Discrimination by reason 
of sex. 

The respondents are both female persons of North 
American Indian ancestry. Mrs. Lavell was born 
Jeannette Vivian Corbiere, a member of the Wik- 
wernikong Band and registered in the Indian Register. 
She subsequently married a non-Indian and thereafter 
her name was deleted from the Indian Register. 

.Mrs. Bedard was born of Indian parents on the Six 
Nations Indian Reserve, married a non-Indian and 
'.hereafter having separated from her husband 
returned to the Reserve to live or. a property held by 
her mother b> C’ciiificate of Possession and 
bequeathed to Mrs. Bedard by will approved by the 
Council of the Six Nations and by the Minister in 
lei ms of the Indian Act. The Council required Mrs. 
Bedard to dispose of the property and to Live the 
Resets e. 

Mrs. 1.as ell failed in an appeal from the decision of 

the Registrar deicing her name from the Reel''.' 
However a motion to review that decision was grant- 
ed by the F'edei.d Ci'lUt'nf Appeal which he'd that 
s. I2(i)(h) of the Indian Act was inopeiative by 
reason of s. 1(h) of the Canadian Bill of Ri;;hts. An 
appea' was filed in this Court. 

Mrs. Bedard obtained in the Supreme Court of 
Ontario a decision ir. her favour based on the judg- 
ment of the Pedtra! Court of Appeal in the l avell 

case. Leave to appea.! was granted to appeal to this 
Court. 

Held (Abbott. HaU. Spence and Luskin JJ. dissent- 
ing). Th.. „ppe ils should be allowed 

Cases referred to: R. v. Drybones (1970), S.C.R. 282; 
St. Ann's Island Shooting & Fishing Club Ltd. v. The King 
(1950), S.C.R. 211. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6; 
Canadian Bill of Rights, 1960, (Can.), c.44. 

A.G. Canada and Rees v. Canard (1972) 4 WWR 618; (1972) 5 WWR 678 , (1976) 1 SER 170 

Constitutional law - Indians - Appointment by Minister of official as admin- 
istrator of estate - Legislation and Regulations relating to estates of 
deceased Indians - Validity - No conflict with Bill of Rights - Meaning 
of "ordinarily reside on a reserve". 
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The respondent’s husband, C, an Indian of the Fort 
Alexander Indian Reserve in Manitoba, was killed in a 
traffic accident on July 6, 1969. He died intestate. C 
and his wife had made their home on the reserve since 
1964. In 1967 and 1968, C was employed for several 
weeks each summer on a farm at St. Andrews, Manito- 
ba, and on those occasions he and his family would move 
to the farm, complete the work that was to be done, and 
then move back to the reserve. In 1969, C was again 
employed on the same farm, but had moved his family 
to the farm and commenced his employment only two 
days before his death. His wife then moved back to their 
home on the reserve. 

On December 1, 1969, the second appellant, R, a 
departmental officer, was appointed to be administrator 
of C’s estate by the Minister of Indian Affairs and 
Northern Development pursuant to ss. 42 and 43 of the 
Indian Act, R.S.C. 1952, c. 149 (now R.S.C. 1970, c. 
1-6). In that capacity, on March I, 1970, he commenced 
an action in the Manitoba Court of Queen’s Bench, 
claiming damages from three defendants in respect of 
the accident resulting in the death of C. 

On March 18, 1970, pursuant to an application made 
by the respondent, letters of administration were issued 
lo her by the Surrogate Court of the Eastern Judicial 
District of Manitoba. The Minister of Indian Affairs 
and Northern Development had not given to that Court 
his consent to the exercise of testamentary jurisdiction 
under s. 44 of the Indian Act in relation to the estate of 
C. In her capacity as administratrix of the estate of her 
late husband, the respondent also commenced an action 
in the Court of Queen’s Bench on July 6, 1970, against 
the same three defendants and against a fourth one. 

The respondent then commenced an action against the 
appellants, claiming a judgment declaring that the 
Indian Act did not apply to the deceased because of 
exempting provisions under s. 4(3) of the Act, or, alter- 
natively, if the Act did apply, its provisions relating to 
administration of estates of Indians (ss. 42, 43, 44) were 
ultra vires and contrary to the principles of the Canadi- 
an Bill of Rights; the appointment of R as administrator 
was contrary to the principles of natural justice. By way 
of counterclaim the appellants claimed (a) a declaratory 
judgment declaring R to be the lawful administrator of 
C's estate; (b) a declaratory judgment declaring the 
appointment of the respondent as administratix to be 
void; (c) an injunction restraining the respondent from 
acting as administratrix; (d) an order impounding her 
letters of administration. 

The trial judge held that when C died, he was not 
ordinarily resident on a reserve, and, as a result, the 
respondent was entitled to a declaration that pursuant to 
s. 4(3) of the Indian Act, ss. 42 to 44 did not govern the 
administration of C’s estate and that the appointment of 
R as administrator was invalid. He issued a declaration 
accordingly and dismissed the counterclaim. 

The Court of Appeal found, on the evidence, that C 
did ordinarily reside on a reserve, and so the application 
of s. 43 was not excluded by the operation of s. 4(3). 
The Court went on to hold that s. 43 was inoperative to 
the extent that, in violation of s. 1(6) the Bill of Rights, 
guaranteeing the right to equality before the law with- 
out discrimination by reason of race, it denied the 
respondent administration of the estate of her late hus- 
band. From that judgment the appellants appealed to 
this Court. 
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Held (Laskin C.J. and Spence J. dissenting): The 
appeal should be allowed, the judgments of the Courts 
below set aside, the respondent’s action dismissed and 
the appellants’ counterclaim maintained except para, (a) 

j thereof on which no view was expressed. 

Per curiam: As held by the Court of Appeal, C at his 
death was ordinarily resident on a reserve and therefore 
s. 4(3) of the Indian Act did not apply. 

Per Martland and Judson JJ.: Section 43 of the 
Indian Act is legislation relating to the administration of 
the estates of deceased Indians and (unless the Minister 
otherwise orders, which he did not do in this case) 
relates only to those Indians ordinarily resident on 
reserves. It enables the Minister to appoint administra- 
tors of estates of deceased Indians and to remove them. 
The regulations enacted pursuant to s. 42 enable the 
Minister to appoint an officer of the Indian Affairs 
Branch to be the administrator of estates and to super- 
vise the administration of estates. There is no discrimi- 
nation against the respondent by reason of race in these 
provisions. They relate exclusively to the administration 
of the estates of deceased Indians, in certain circum- 
stances, and apply generally to such estates. There is no 
federal legislation relating to the administration of 
estates of non-Indians in the provinces, and, constitu- 
tionally, such legislation could not be enacted. This is 
not a case in which federal legislation dealing with a 
subject-matter within s. 91 of the B.N.A. Act, 1867 has 
permitted certain acts or conduct by non-Indians and 
prohibited Indians from doing the same thing. The 
provisions of the Indian Act, including s. 43, deal only 
with the legal rights of Indians. 

Per Martland, Judson and Ritchie JJ.: The civil 
right, Le., the right to administer the estate of her 
husband, said to be denied to the respondent “that other 
Canadians not of her race enjoy”, is a provincial right 
which is beyond the scope of the legislative authority of 
the Parliament of Canada, and which cannot therefore 
be invoked in contra-distinction to the provisions of 
otherwise valid federal legislation so as to result in a 
denial to the respondent of “equality before the law” 
within the meaning of s. 1(6) of the Canadian Bill of 
Rights. In the context of this case there can only be a 
conflict between the Bill of Rights and the Indian Act if 
the Indian Act, standing alone or read in conjunction 
with other federal legislation, can be said to result in a 
denial to Indians of the equality before the law guaran- 
teed by s. 1(6) of the Bill. 

Per Martland, Judson, Ritchie and Pigeon JJ.: The 
very object of s. 91(24) of the B.N.A. Act, 1867 in so far 
as it relates to Indians, is to enable the Parliament of 
Canada to make legislation applicable onlyjojndjans as 
such, and there is no reason why provisions with respect' 
to the administration of the estate of deceased Indians 
would be excluded from the scope of such authority. 

The contention that such provisions were made inop- 
erative by the Canadian Bill of Rights cannot be accept- 
ed. If one of the effects of the Bill is to render inopera- 
tive all legal provisions whereby Indians as such are not 
dealt with in the same way as the general public, the 
conclusion is inescapable that Parliament, by the enact- 
ment of the Bill, has not only fundamentally altered the 
status of Indians in that indirect fashion but has also 
made any future use of federal legislative authority over 
them subject to the requirement of expressly declaring 
every time “that the law shall operate notwithstanding 
the Canadian Bill of Rights". It is very difficult to 
believe that Parliament so intended when enacting the 
Bill. Also, the provisions of the Indian Act vesting in the 
Minister jurisdiction for the appointment of administra- 
tors, cannot be considered as an infringement of the 
principle of equality before the law for much the same 
reasons as provisions creating a special jurisdiction 
respecting juvenile delinquents and authorizing discre- 
tionary transfers to the ordinary courts cannot be looked 
upon as violations of that same rule. 

Lastly, concerning the attack against the Minister’s 
order based on absence of notice and of any valid reason 
for not appointing the widow as administratrix, the 
Courts of Manitoba were without jurisdiction to enter- 
tain it for the reasons given by Beetz J. 

Per Beetz J.: Sections 42 to 44 of the Indian Act are 
not ultra vires of the Parliament of Canada. Testamen- 
tary matters and causes with respect to deceased Indians 
come within the class of subjects of “Indians and Lands 
reserved for the Indians” upon which Parliament has 
exclusive legislative authority under s.91 (24) of the 
British North America Act, 1867. In a matter of exclu- 
sive federal competence, such as “Indians and Lands 
reserved for the Indians” there is nothing unconstitu- 
tional in Parliament excluding the authority of provin- 
cial courts over this subject and bestowing it upon a 
Minister, particularly if it makes it subject to a form of 
judicial control as is provided by s. 47 of the Indian Act. 
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Nor arc ss. 42 to 44 in conflict with the Canadian Bill 
of Rights. There is nothing in ss. 42 and 43 which 
prevents the Minister, on account of the respondent’s' 
race, from authorizing her to administer the estate of 
her late husband, and nothing which deprives the 
respondent from the capacity to receive such authoriza- 
tion. The Act empowers the Minister to appoint anyone, 
including the respondent. In other words, if the respond- 
ent has been the victim of racial discrimination, such 
discrimination was administrative in nature; it does not 
flow from the Indian Act. The Indian Act in this respect 
is capable of being construed and applied so as to 
provide for Indians a treatment similar to that reserved 
for their fellow Canadians. Accordingly, it is not in 
conflict with the Canadian Bill of Rights and no part of 
it ought to be declared inoperative for the purpose of 
this case 

As to whether, in this particular instance, the Act had 
been applied in accordance with the principle of equality 
before the law, the opinion might have been formed that 
the burden of showing cause why the respondent should 
not be appointed administrate was a burden which 
rested upon the appellants; in view of their failure to 
discharge that burden, the appointment of R could then 
have been deemed to have been made contrary to the 
principles of fundamental justice and to the Canadian 
Bill of Rights and the matter could have been referred 
back to the Minister for determination. However, once it 
is conceded that the Minister has jurisdiction to appoint 
an administrator, the exercise of this jurisdiction can 
only be reviewed in accordance with the Indian Act and 
the Federal Court Act and not by the Courts of Manito- 
ba, which could not hear an appeal from the Minister’s 
decision or otherwise review it. This Court, sitting in 
appeal from a decision of the Manitoba Court of 
Appeal, is limited to giving the judgment that that 
Court could and should have given but not the one that 
could and should have been given had the issue been 
raised in the Federal Court 

As to the letters of administration issued to the 
respondent, their nullity makes no doubt. The Court 
which issued them was without jurisdiction to do so as 
this jurisdiction is vested exclusively in the Minister by 
ss. 42 and 43 of the Indian Act and could not, under s. 
44, be exercised by the Surrogate Court without the 
consent of the Minister. This consent was not given. 

Per Laskin CJ. and Spence J., dissenting-. On the face 
of the Indian Act as amplified by the Regulations 
thereunder, and certainly as fortified by the invariable 
practice of the Department of Indian Affairs, Indians 
are disqualified from obtaining letters of administration 

of the estate of an Indian intestate, even in the case 
«here the intestate is a spouse, and a fortiori where the 
intestate may have a lesser relationship to a would-be 
Indian applicant. This creates an inequality before the 
|,iw by reason of race in violation of s. 1(A) of the 
Canadian Bill of Rights. 

While it is much easier for the Courts to apply the 
Hill of Rights to a federal legislative measure if Parlia- 
ment itself provides the touchstone of comparison in 
other federal legislation, it may equally provide it by 
what it has done and failed to do in the very measure 
ihat is under challenge. The Court’s function in such a 
case is different only in degree but not in kind. 

The mere grant of legislative power is not to be 
regarded as itself authorizing Parliament to offend 
against its generally stated protections in the Bill of 
Rights. If Parliament deems it necessary to treat its 
grant of legislative power under s. 91(24) of the British 
\orth America Act in terms that would be offensive to 
the Bill of Rights, it is open to Parliament to do so, but 
v 91(24) is not an invitation to the Courts to do what 
Parliament has not chosen to do. 

The appeal should be dismissed but the judgment of 
the Court of Appeal should be varied by avoiding any 
declaration that s. 43 of the Indian Act is inoperative 
and by declaring instead that s. 43 must be applied 
consistently with s. I (b) of the Canadian Bill of Rights 
and that s. 11 of the Indian Estates Regulations is 
inoperative in so far as it excludes Indians from eligibili- 
ty to be administrators of the estates of deceased , 
Indians. 
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Cases referred to: R. v. Drvbones (1970), S.C.R. 282 

A.G. of Can. v. Lavell (1974) SCR 1349. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; now RSC 1970. c.1-6; 
Canadian Bill of Rights; 
Indians Estates Regulations; 
Surrogate Courts Act, R.S.M. 1970, c.C-290. 

Cunningham v. Taney Hamra (1903) A.C. 151 

Naturalization and Aliens - Powers of Provincial Legislature - Privileges 
conferred or withheld after Naturalization. 

Sect. 91, sub-s. 25 of the British North America Act, 1867, reserves to the 
exclusive jurisdiction of the Daninion Parliament the subject of naturalization 
that is, the right to determine how it shall be constituted. 
The provincial legislature has the right to determine, under s. 92, sub-s. 1, 
what privileges, as distinguished from necessary consequences, shall be 
attached to it. 
Accordingly, the British Columbia Provincial Elections Act (1897, c.67), s.8, 
which provides that no Japanese, whether naturalized or not, shall be entitled 
to vote, is not ultra vires. 

Cases referred to: Union Colliery Co. v. Bryden (1899) A.C. 587. 

Statutes considered: Provincial Elections Act of B.C., R.S.B.C. 1897, c.67, 
amended R.S.B.C. 1899, c.25. 

Diabo v. The Queen, 30 C.R.N.S. 75 

Juries - Challenge - Composition - Whether accused Indian entitled to be tried 
by jury composed of Indians - Whether the Jury Act, R.S.Q. 1964, c.26, 
repugnant to the Canadian Bill of Rights, R.S.C. 1970, App. III. 

The appellant was charged with armed robbery and elected trial by 
judge and jury. His preliminary motion declining the jurisdiction 
of the Court and challenging the array of jurors was-dismissed. Ap- 
pellant had alleged that as an Indian of the Six Nations (Iroquois) 
residing on the Caughnawaga Reserve he was being discriminated 
against since: (a) there was no valuation roll on the reserve and 
consequently no one residing there could be placed on the jury list; 
(b) he could not be judged by his peers; (c) he had the right to be 
tried by jurors whose civilization, tradition, and life style were simi- 
lar to his own. 

Held, the appeal should be dismissed. 

The Reservation of Caughnawaga was not a municipality and hence 
had no valuation roll. The Jury Act, which was incorporated into 
the Criminal Code by reference (Code s. 554), provided in s. 2 [am. 
1971, c. 15, s. 2; 1972, c. 6, s. 61] : 

"2. No one may act as a juror unless he is a Canadian citizen, at least 
twenty-one years of age, domiciled in a municipality and entered on 
the valuation roll of the municipality as owner, tenant or occupant.” 

While this meant that no other Caughnawaga Indian could sit on the 
jury at the appellant’s trial, the reason for this was not that any 
such person was an Indian, but rather that such person did not 
reside in a municipality that had a valuation roll. A registered In- 
dian living on the Caughnawaga Reserve was not excluded from the 
jury list on the basis of race, but of geography. An Indian living 
in another municipality could be on the jury list if he were on that 
municipality’s valuation roll; so too, a non-Indian who did not live 
in a municipality with a valuation roll could not be on a jury list. 
The Jury Act was not repugnant to the Canadian Bill of Rights as 
legislation which had different application to Indians. 
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Cases referred to: R. v. Drybones (1970), S.C.R. 282; 

A.G. of Can. v. Lavell (1974), S.C.R. 1349. 

Statutes considered: The Jury Act, R.S.Q. 1964, c.26, am. 1971, c.15, am. 

1972, c.6; 

Canadian Bill of Rights, R.S.C. 1970, App. Ill; 

Criminal Code, R.S.C. 1970, c. C-34. 

Douglas v. Mill Creek Lumber Co., 1 D.L.R. (N.S.) 805 

Appeal IIC — Woodman's lien for wages — Judgment In County 
Court—Appeal—Amount necessary to give jurisdiction. 

Under sec. 116 (a) of the County Court Act, R.S.B.C. 1911, eh. 
53, there is no appeal from a County ('curt judgment under the 
Woodman's Lien for Wages Act, R.S.B.C. 1911, ch. 243, where the 
individual claims are below ?100, although for purposes of con- 
venience and economy they may have been consolidated for trial, 
and the consolidated amount exceeds that sum. 

[Gabriele v. Jackson Mines (1906), 15 B.C.R. 373, followed,] 

Indians I — Right to claim lien under the Woodman’s Lien for 
Wages Act, R.S.B.C. 1011, ch. 243. 

Under the Indian Act, R.SiC. 1906, ch. 81, Indians and non- 
treaty Indians are given the right to sue for debts due them or 
to compel the performance of obligations contracted with them. 
This right is given without qualification and there is nothing in 
the Woodman’s Lien Act; R.S.B.C. 1911, ch. 243, or in the County 
Court Act, R.S.B.C.'1911, cl\. 53, excluding this right. 

Logs and Logging — Woodmen’s Lien for Wages—Affidavit in sup- 
port of claim—Requisites of. 

Where an affidavit on which a claim under the Woodman’s Lien 
for Wages Act is based has been sworn before the plaintiff’s 
solicitor and is afterwards sworn before another commissioner 
it is not necessary to re-write the jurat or add the prefix “re” 
where the name oi the claimant is stiuuk oui and it is resigned 
both as to the claim and the affidavit verifying it. It is not 
necessary that the form in Schedule "A" of the Act be strictly 
complied with, but something must be set out which shews that 
the claimant conies within the class entitled to a lien under the 
Act. 

Cases referred to: Atkins v. Davis (1917), 34 D.L.R. 69; 

Re Caledonia Milling Co. v. Johns (1918) 42 OLR 338. 

Statutes considered: Woodman's Lien for Wages Act, R.S.B.C. 1911, c.243; 

County Court Act, R.S.B.C. 1911, c.53; 

Evidence Act, R.S.B.C. 1911, c.78; 

Indian Act, R.S.C. 1906, c.81. 

Re Fardella and The Queen (1974), 47 D.L.R. (3d) 689 



Civil rights — Freedom of religion — Child care worker employed at 
Indian student residence operated by Government of Canada required to 
oblige students to attend denominational worship services — Employee 
not required to attend services himself — Whether infringement of em- 
ployee’s and students’ freedom of religion — Whether maintenance of 
religious services of one denomination at institution operated by Govern- 
ment of Canada unlawful — Canadian Hill of Rights, ss. 1(c), 2. 

Administrative law — Hoards and tribunals — Jurisdiction — Regula- 
tions providing that a person may be “rejected” for cause during proba- 
tionary period of employment — Statute providing adjudication proce- 
dure where employee discharged as a result of disciplinary action — 
Employment terminated for failure to obey orders of superior — W hether 
employee rejected or discharged — Whether adjudicator has jurisdiction 
under statute — Public Service Staff Relations Act (Can.), s. 91 — 
Indian'School Residence Administrators and Child Care Workers Em- 
ployment Regulations (Can.), s. 5. 

The applicant was appointed for a one-year probationary period of 
employment as a child care worker at an Indian student residence 
operated by the Department of Indian Affairs and Northern- Develop- 
ment since 19G9 when it was taken over from the Anglican Church of 
Canada. Because of its denominational background, Anglican religious 
services continued to be conducted at the residence and in fact these were 
either actively requested or tacitly accepted by the parents of the resi- 
dent children. The residence administrator was an Anglican priest. Child 
care workers were required by the administrator to oblige the students 
under their charge to attend the religious services. The child care 
workers themselves were not required to attend, and in the event that 
parents should request that their children not be required to attend the 
services, the request would be complied with. The applicant objected to the 
requirement that he oblige his students to attend the services on the 
ground that he could not accept any coercion in the matter of religious 
observance, and he refused to comply with the requirement on repeated 
occasions despite the residence administrator’s insistence that he do so. 
As a result of his failure to carry out his duties he was informed that 
his employment was being terminated. A grievance procedure instituted 
by the applicant under s. 90 of the Public Service Stuff Relations Act, 
R.S.C. 1970, c. P-35, did not result in his reinstatement and accordingly 
he commenced a reference to adjudication under s. 91 of the Act. The ad- 
judicator found that the orders given to the applicant by the residence 
administrator were lawful. The applicant thereupon made a reference to 
the Public Service Staff Relations Board under s. 23 of the Act on the 
ground that the adjudicator made an error of law in his decision. The 
Hoard having decided against him, the, applicant applied under s. 28 of 
the Federal Court Act, R.S.C. 1970, c. 10 (2nd Supp.), to set aside the 
decision of the Hoard. Held, the application should be dismissed. 

Per Jackett, C.J., Mackay, D.J., concurring: The evidence is such that 
the adjudicator could properly reach the conclusion that the applicant 
was dismissed as a result of disciplinary action rather than rejected 
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under s. 5 of the Indian School Residence Administrators and Child Care 
Workers Employment. Regulations, P.C. 19G9-G13, SOR/69-137 (under 
the Public Service Employment Act, R.S.C. 1970, c. P-32), under which a 
person may be rejected during his probationary period of employment. 
Accordingly, the adjudicator and, as a result, the Hoard, had jurisdiction 
in the matter. However, while the residence may be said to be operated 
under federal statutory authority which must be so construed and 
applied, by reason of s. 2 of the Canadian Hill of Rights so “as not to ab- 
rogate, abridge, or infringe or to authorize the abridgment or in- 
fringement” of, inter alia, freedom of religion, guaranteed under s. 1(c) 
of the Act, the freedom of religion of the applicant had not been 
infringed since his right to believe and worship or not to believe and 
worship as he pleased had not been interfered with in any way. The 
requirement that he oblige the students under his charge to attend de- 
nominational religious services was not an infringement of his religious 
freedom, although it might be an infringement of the religious freedom 
of the children or of their parents if they were compelled to attend. In 
fact they were not. Furthermore, the holding of denominational services 
in an institution operated by the Canadian Government was not in itself 
illegal. Accordingly, the requirement imposed upon the applicant by the 
residence administrator was a lawful one. 

Per Sweet, D.J.: If an employer’s order to an employee infringes 
the “freedom of religion” of the employee or of another person, the order 
is unlawful and need not be obeyed. However, the determination of the 
meaning of the term “freedom of religion” as it is used in s. 1(c) of the 
Canadian Bill of Rights, does not lie with the conscience of the employee 
but is determined by law. Furthermore, it is not unlawful to conduct 
religious services of a particular denomination at an institution operated 
and financed by the Canadian Government. That does not infringe any- 
one’s right to practise his own religion or not to worship at all. Finally, 
it is not unlawful to require an employee of the Canadian Government to 
require others to attend religious services in an institution operated by 
the Canadian Government. Such a requirement is not an infringement of 
the religious freedom of the employee or of the persons under his charge 
under the Canadian Bill of Rights. 

Cases referred to: R. v. Drybones (1970), S.C.R. 282. 

Statutes considered: Federal Court Act, R.S.C. 1970, c.10 (2nd Supp.); 
Public Service Staff Relations Act, R.S.C. 1970, c.P-35; 
Indian School Residence Administrators and Child Care 
Workers Employment Regulations, PC 1969-613, SOR 69-137; 
Canadian Bill of Rights. 
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Civil rights — Equality before the law — Indians — Entitlement of il- 
legitimate children of Indian parents to be registered as Indians — 
Whether illegitimate children of female persons treated differently from 
illegitimate children of male persons — Whether discrimination on basis 
of sex of parents of children — Indian Act (Can.), ss. ll(l)(c), (d), 
(e), 12 — Canadian Bill of Rights, s. 1(b). 

Indians — Registration — Entitlement of illegitimate children of In- 
dian parents to be registered as Indians — Whether illegitimate children 
of female persons treated differently from illegitimate children of male 
persons — Whether discrimination on basis of sex of parents of children 
— Indian Act (Can.), ss. ll(l)(c), (d), (e), 12 — Canadian Bill of 
Rights, s. 1(b). 

Section 11(1) (c) of the Indian Act, R.S.C. 1970, c. 1-6, providing that 
a male person who is a direct descendant in the male line of a male per- 
son described in para, (a) or (6) is entitled to be registered as an In- 
dian does not include an illegitimate child of a male person. Conse- 
quently, except in so far as by s. 12(2) of the Act the registration of the 
name of an illegitimate child of a female person may be removed if, upon 
protest, it is determined that the father of the child is not an Indian, ille- 
gitimate children of male persons are not treated differently from illegit- 
imate children of female persons and there is no discrimination by 
reason of the sex of the Indian parents of the child in question. Further, 
s. 12(2) providing for protest does not discriminate on the basis of sex. 
The availability of the protest procedure with respect to paternity (and 
not with respect to maternity) recognizes the fact that, while maternity 
is always identifiable, paternity has a degree of uncertainty and since, in 
the normal course of events, when a non-Indian mother bore an illegit- 
imate child, the question of the registration of that child under the In- 
dian Act would not arise, no provision was made in the Act for the 
protesting of such registration. 

Cases referred to: Re Lavell and A.G. of Can. (1971) 22 D.L.R. (3d) 188; 
(1971) F.C. 347; 
Bedard v. Isaac (1972) 25 D.L.R. (3d) 551; 
R. v. Drybones (1970) S.C.R. 282. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6; 
Canadian Bill of Rights (1960) Can. c.44. 

The Queen v. Howson (1894) Terr. L.R. 492 

Indian Act - Halfbreed - Meaning of "Indian". 

The Indian Act R. S. (ISMII c. -W. defines (s. 2 hi “Indian'' as mean- 
ing inter alia "any male person of Indian blood reputed to belong 
to a particular band." 

Held, (ll Against the contention that “of Indian blood” means of 
full Indian blood, or at least of Indian blood Et parte patenta— 
that a half breed of Indian blood F.c parte matema is “ of Indian 
blood.” 

(2) Against the contention that the defendant having been shown to 
have actually belonged to a particular band, this disproved, or was 
insutlicieut to prove, that he was reputed to belong thereto—that 
the intention of the Act is to make proof of mere repute sufficient 
evidence of actual membership in the baud. 

(31 Against the contention that by virtue of s. 11 the mother of the 
defendant by her marriage to his father, who was n white man, 
ceased to be an Indian, and that therefore the defendant was 
not a person of Indian blood—that while the mother lost her 
character, of an Iudian by such marriage, except -    t'-at 
section, it did not affect her blood which she transmitted to her 
son. 
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Statutes considered: Indian Act, R.S.C. c.43 

Jacobs v. United Power Co. Ltd. (1927) 65 Qué. S.C. 133 

Indiens du Canada - Status - Sujets britanniques, sauf exception pour certains 

droits - Non étrangers - Droit de poursuivre et exécuter juganents sans 
cautionnement. 

Les Indiens du Canada étant sujets britanniques de par la loi, sauf exception 
à l'égard de quelques-uns non compris dans les traités, peuvent intenter des 

actions en recouvrement de créances, réparation de torts, et exécution des 

engagements contractés. En conséquence, ils ne doivent pas être considérés 

ccrtme étrangers au regard de la loi décrétant le cautionnement pour frais. 

Cases referred to: Doherty v. Giroux, 24 B.R. 433. 

Statutes considered: Loi des Sauvages, R.S.C. 1906, c.81, C.P.C. 

John Murdock Ltée v. La Ccranission de Relations Ouvrières de la Province de 

Québec (1956) C.S. 30 .   

Législation ouvrière — Fonctions de la Commission de relations ouvrières 
Salariés — Indiens — Bref de prohibition — Loi des relations ou- 
vrières (S. R. Q. 1941, ch. 162A), art. 4, 6, 7, 8, 29, 36, 38 et 41a 
Loi des commissions d’enquête (S. R. Q. 1941, ch. 9) — C. P. art. 1003. 

La Commission de relations ouvrières ne peut exercer ses fonctions 
que dans les limites de la loi; elle n’agit pas ainsi quand elle pose 
un acte que la loi n'autorise pas ou, à plus forte raison, un acte qui 
est contraire à la loi. Elle est soustraite au recours par bref de 
prohibition lorsqu’elle pose un acte relevant de ses fonctions; elle 

* ne l’est pas quand elle outrepasse ses pouvoirs et ses attributions. 

Elle n’a pas le droit d’ignorer les salariés indiens, sous prétexte qu’ils 
sont les pupilles de l’Etat à certains points de vue et, qu'après leur 
travail, ils vivent en commun dans des camps; rien dans la loi ne la 
justifie de les exclure du groupe de salariés dont ils font partie, 
d’en faire une classe à part de salariés incapables qui ne peu- 
vent bénéficier des lois ouvrières de la Province. 

Cette tentative de ségrégation raciale n’est appuyée sur aucun texte de loi! 
C’est une atteinte à la liberté de travail et au droit qu’a tout salarié 
de faire partie d'une association et de bénéficier de la législation 
ouvrière. 

Les décisions de cette commission, dans l’espèce, n’ont pas été rendues 
dans l'exécution de ses fonctions, sont illégales, nulles de nullité 
absolue, inexistantes et, par conséquent, donnent ouverture au bref 
de prohibition. 

Statutes considered: Loi des relations ouvrières, .R.Q. 1941, C.162A; 
Loi des carmissione d'enquête, S.R.Q. 1941, c.9; 

Code de Procedure Civil, Article 1003. 
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Re Manitoba Hospital Commission and Klein (1970) 9 D.L.R. (3d) 423; (1969) 
4 D.L.R. (3d) 522 

Indians - Treaty Indian injured in car accident on Indian reserve - Hospital 
expenses paid by Manitoba Hospital Comission - Indian recovering judgment 
for damages - Commission entitled to reimbursement of hospital expenses. 

The Hospital Services Insurance Act applies to all residents, including Indians 
by virtue of s.7 of the Act and s.87 of the Indian Act. By Dominion Order-in- 

Council, P.C. 1958-15/879, the Minister of National Health and Welfare ■was 
authorized to pay on behalf of Indians premiums "required to be paid as a 
condition of eligibility for receiving hospital care under the plan in 

operation in the province...". This indicates the Indians were to be in the 

same position as other persons in the Province with respect to hospital 

services. 

Statutes considered: Hospital Services Insurance Act, 1962 (Man.), c.30; 

Indian Act, R.S.C. 1952, c.149. 

Re Metcalfe (1889), O.R. 357 

Voters - Repeal - Indians - Indian reserves. 

Held: That Indian electors resident in the township of Tuscarora, in the 

county of Brant, being an Indian reserve, had no right to vote upon the 

question of repeal of the Canada Temperance Act in that county. 

Sanble: That R.S.O. 1887, c.5, sec. 1, is to be interpreted as meaning that 
the townships named shall be townships for municipal purposes, when it 

becomes possible to make them such, as, e.g., in such a case as the present, 

when the Indians become enfranchised. 
The Canada Temperance Act can have no operation where the Indian Act is in 

force. 

Statutes considered: Canada Temperance Act, R.S.C., c.106; 

Electoral Franchise Act, R.S.C., c.5; 

Indian Act, R.S.C., c.43. 

Prince v. Tracey (1913) 13 D.L.R. 818 

Indians - Status - British subjects with civil rights, limited how - "Produce" 
in Indian Act, construed. 

Subject to special statutory limitations, Indians are British subjects enjoying 

full civil rights as such. 

Statutes considered: Indian Act, R.S.C. 1906, c.81, s.39. 



Tiorohiata v. Toriwaieri (1891), 7 M.L.R. 304 
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Rights of Indians, how determined - Minors - Appointment of tutor. 

Held: 1. That the rights of Indians are regulated and determined by the 
Indian Act, (RSC c.43) and not by the cannon law, which does not apply to them. 

2. That a tutor to an Indian minor, should be appointed through the ministry 
of the Superintendent General of Indian affairs, as indicated in said Act 

(s.20, sub-s. 8) and such tutorship conferred by the prothonotary, in the 
ordinary way, is of no effect. 

Re Turner and Prince Albert Pulp Co. Ltd. (1974), 50 D.L.R. (3d) 230 

Civil rights — Discrimination — Statute forbidding discrimination in 
employment because of, inter alia, race and colour — Human Eights 
Commission finding discrimination against Indian — Whether evidence 
supports finding — Fair Employment Practices Act, E.S.S. 1965, c. 293, 
s. 3. 

Courts — Jurisdiction — Appellate Courts — Statute providing for 
final appeal from decision of Human ltights Commission to superior 
Court — Whether Court restricted on appeal to record of hearing be- 
fore Commission — Whether Court can substitute its own opinion — 
Saskatchewan Human Eights Commission Act, 1972 (Sask.). s. 11. 

The individual respondent, a Treaty Indian, was employed by the ap- 
pellant company from September, 19C8, until he resigned on August 30, 
1972, having become a permanent employee in January, 1969. He was 
first employed in the wood room section of the company as a labourer 
and was promoted several tintes until January, 1971, when he success- 
fully applied to move up to the machine room section of the plant. He 
started at the most junior level in this section, but in April, 1971, he was 
promoted to the next level, that of car loader, a position he held at the 
time of his resignation. It was the practice in the plant to train junior 
employees for more senior positions while on the job and the individual 
respondent received such training. The point of this was that if a tempo- 
rary vacancy occurred at a more senior level, the junior man would be 
moved up temporarily and be paid accordingly. It was agreed between 
the company and the union that a person would not be called in from 
another section in such cases if there was a man “trained up” in the sec- 
tion short of manpower. The individual respondent benefited from this 
system on several occasions. His complaint of discrimination was based 
on two separate sets of incidents. The first incident occurred when he 
commenced work in the machine room section. At that time, one of his 
supervisors said to him: “I hope you’re not like that Chipewyan we had 
working here ... who phoned in drunk every odd day ... I hope you’re a 
better man.” The second set of incidents occurred in August, 1972. Dur- 
ing this month the individual respondent was working under a tempo- 
rary shift supervisor who at the same time filled a more senior manage- 
ment post. It was proved that during this time the individual respondent 
was twice passed over on occasions when he should have been moved up. 
The respondent Commission concluded that these two sets of incidents in 
their total effect amounted to “real discrimination against him because 
of his race and colour”. On appeal from that decision, held, the appeal 
should be allowed. 



Under s. 11 of the Saskatchewan Human Rights Commission Act, 1972 
(Sask.), c. 108, a final appeal from a decision of the Saskatchewan 
Human Rights Commission lies to a Judge of the Court of Queen’s 
Bench. The section does not provide for a hearing de novo and thus the 
Court is restricted on an appeal to the evidence taken before the Com- 
mission. While racial discrimination can be of an insidious and concealed 
nature and thus requires a close look at the evidence, it was clear from 
the evidence that there was a total lack of discrimination because of the 
individual respondent’s race or colour. The remark made by his super- 
visor when he commenced work in the machine room, while objectionable, 
was an isolated remark and it was neither alleged, nor shown, that this 
supervisor discriminated against the individual respondent on any other 
occasion. In fact, the evidence shows that this supervisor instructed the 
men under his charge to stop calling each other by nicknames sugges- 
tive of racial origins. As for the incidents during the last month of the in- 
dividual respondent’s employment, his temporary supervisor candidly ad- 
mitted that he had made a mistake in the first case, not knowing that 
the individual respondent was trained to move up, since the supervisor 
was not in his regular job. The supervisor’s evidence was not called into 
question in the Commission's decision. The evidence about the second in- 
cident in which a similar thing happened and which occurred shortly 
after the first, was unclear. The individual respondent reported this in- 
cident to his shop steward but nothing was done about it since the 
former went on vacation and when he returned he called in to say that 
he was resigning. It was clear from the evidence that had a grievance 
been presented with respect to the two incidents, it would have been 
resolved in favour of the individual respondent. Furthermore, the fact 
that he was not rehired when he changed his mind the day after resign- 
ing was in accordance with general company policy in the case of em- 
ployees who resigned without giving notice. In summary, therefore, the 
complaint of discrimination because of the individual respondent’s race 
and colour was not, on the balance of probabilities, “supported by the evi- 
dence” as required by s. 10(5) of the Saskatchewan Human Rights Com- 
mission Act, 1072. On appeal, the Court is entitled to substitute its 
decision for that of the tribunal of first instance which is discharging a 
judicial function, where the decision of the lower tribunal is not explicit 
and is clearly wrong on the evidence. Furthermore, under s. 11(6) of the 
Act, the Judge sitting in appeal from that decision may substitute his 
own opinion for that of the Commission. In the circumstances of the 
case this right should be exercised and the decision of the Commission 
reversed. 

Statutes considered: Saskatchewan Human Rights Comission Act, 1972 (Sask.) 
c.108; 
Fair Employment Practices Act, R.S.S. 1965, c.293 as 
amended, 1972, c.43; 
Children of Unmarried Parents Act, 1973 (Sask.), c.12. 

Whitfield v. Canadian Marconi (1968) 68 D.L.R. (2d) 251 

Civil rights - Clause in contract of employment placing Indian and Eskimo 
villages out of bcunds and prohibiting fraternization - Whether infringement 
of employee's "right to liberty" or "freedan of assembly or association" - 
Contracts - Illegality. 
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A clause in a contract of employment placing Indian and Eskimo villages out 
of bounds to the employee and prohibiting his fraternization or association 
with the native population except in special circumstances is not an 
infringement of the employee's "right to liberty" within the meaning of 
s.l(a) or his "freedom of assembly or association" within the meaning of 
s.l(e) of the Canadian Bill of Rights, 1960 (Can.), c.44. Nor does the 
clause contravene any "laws of public order or good morals" within the 
meaning of art. 13 of the Quebec Civil Code. 

Statutes considered: Canadian Bill of Rights, 1960 (Can.) c.44; 
Quebec Civil Code, Article 13. 
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Marriage 

R. v. Bear's Shin Bone (1899) 4 Terr. L.R. 173 

An Indian who according to the marriage customs of his tribe takes 
two women at the same time as his wives, and cohabits with than, is 
guilty of an offence under section 278 of the Criminal Code. 

Cases referred to: R. v. Nan-E-Quis-A-Ka, 1 Terr. L.R. 211 

Statutes considered: Criminal Code, s. 278(a)(i) and (ii) 

Connolly v. Woolrich (1866) 11 L.C.J. 197 

William Connolly was bom about 1786, at Lachine, in Lower Canada, 
which was his original domicile, and remained there till the age of 
16, when he went to the North West territories, where he resided at 
different posts of the North West Company for 30 years. In 1803, 
at the age of 17 years, he took to live with him, as his squaw or 
Indian wife, an Indian girl, the daughter of an Indian Chief, with 
the consent of her father, and cohabited with her as his squaw or 
Indian wife, according to the usages and customs of the Cree nation 
to which she belonged. They cohabited in the Indian country, and were 
faithful to one another there for 28 years, and had a family of six 
children. They came to Lower Canada in 1831 and cohabited there for 
a short time as husband and wife. In 1832 Connolly left his squaw 
and had a marriage ceremony, after a dispensation by the Bishop, 
celebrated between himself and his second cousin Julia Woolrich, 
according to the rites of the Roman Catholic Church in Lower Canada 
where he continued to be, and frcm that time, till his death in 1849, 
cohabited with her as his wife. 

Held: 
1. That though the Hudson's Bay Company's Charter is of doubtful 
validity, yet, if valid, the chartered limits of the company did not 
extend westward beyond navigable waters of the rivers flowing into 
the Bay; 
2. That the English Common law prevailing in the Hudson's Bay territories, 
did not apply to natives who were joint occupants of the territories; 
nor did it supersede or abrogate even within the limits of the Charter, 
the laws, usages, and customs of the aborigines; 
3. That no other portions of the English Common law than that introduced 
by King Charles' Charter obtains in Hudson's Bay Territories; 
4. That the English law was not introduced into the North West territories 
by the cession by France to England, nor by royal Proclamation subsequent 
to that date; 
5. That neither the decrees of the council of Trent, nor the ordinances 
of the French kings, nor the British Marriage Acts, were law nor in 
force at Rat River, or in any part of the North West Territories, in 1803; 
6. That a marriage contracted where there are no priests, no magistrates, 
no civil or religious authority, and no registers, may be proved by oral 
evidence, and that the admission of the parties, combined with long 
cohabitation and repute will be the best evidence; 
7. That such a marriage, though not accompanied by any religious or 
civil ceremony, is valid 
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SEMBLE:-The polygamy and divorce, or repudiation at will, prevail 
among the Cree Indians who are pagans; 
8. That an Indian marriage between a Christian and a woman of that nation 
or tribe is valid, notwithstanding the assumed existence of polygamy and 
divorce at will, which are no obstacles to the recognition by our Courts 
of a marriage contracted according to the usages and customs of the 
country; 
9. That a Christian marrying a native according to their usages, cannot 
exercise in Lower Canada the right of divorce or repudiation at will, 
though SEMBLE:-He might have done so among the Créés; 
10. That an Indian marriage, according to the usage of the Cree country, 
followed by cohabitation and repute, and the bringing up of a numerous 
family, will be recognised as a valid marriage by our Courts, and that 
such a marriage is valid; 
11. That Connolly never lost his domicile of birth and never acquired 
one in the Indian Territory; 
12. That, under the circumstances, a conmunity of property existed between 
him and his Indian wife or squaw, as to all property subject to such law 
in Lower Canada. 

Cases' referred to: Worcester v. State of Georgia, 6 Peter 515 

Ex P. Coté (1971) 5 CCC (2d) 49 reversing 3 CCC (2d) 383 

The status of a wife as neither competent nor compellable to testify 
against her husband depends on the existence of a relationship which 
would constitute a valid marriage at cannon law. The cannon law of 
England required that the verba de praesenti be pronounced in the 
presence and with the intervention of an episcopally ordained priest 
in order to constitute a valid marriage. Accordingly, even where two 
Indians live together as husband and wife upon the mutual consent of 
each set of parents, with the intention of living with each other 
forever and with no intention of going through any other form of 
marriage, if neither the common law requirement for a valid marriage, 
nor the provisions of the Marriage Act, R.S.S. 1965, c. 338, are 
satisfied, the woman does not have the status of wife and can be 
compelled to testify against the man in a prosecution against him. 

Cases referred to: Robb v. Robb et al (1891) 80 D.R. 591; Connolly v. 
Woolrich and Johnson (1867) II U.C. Jur. 197 

Statutes considered: Canada Evidence Act, R.S.C. 1952, c. 307, now R.S.C. 
1970, c. E-10; Marriage Act, R.S.S. 1965, c. 338 

R. v. Nan-E-Quis-A-Ka (1889) 1 Terr. L.R. 211 

The North-West Territories Act, R.S.C. c. 50, s. 11, provides that, 
with seme limitations, the laws of England, as the same existed on 
the 15th July, 1870, should be in force in the Territories in so far 
as the same are applicable to the Territories. 
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Held, that the laws of England relating to the forms and ceremonies 
of marriage are not applicable to the Territories - certainly quoad 
the Indian population and probably in any case. 

On the trial of a prisoner, an Indian, on a criminal charge, the 
evidence of two Indian wcmen M. and K. was tendered for the defence. 
M. stated "that she was the wife of the prisoner; that he had two 
wives, and that K. was his other wife; that she M., was his first 
wife; that she and the prisoner got married Indian fashion; that 
he promised to keep her all her life and she promised to stay with 
him, and that was the way the Indians got married; that he married 
the other woman last winter; that he and the other woman lived with 
each other and that he took her for a wife, that was all about it. 

The trial Judge, Wetmore, J., rejected the evidence of M. and admitted 
that of K. 

Held, affirming the decision of Wetmore, J., that the evidence quoted 
was sufficient evidence of a legally binding marriage between M. 
and the prisoner for the purpose of excluding the evidence of M. as 
being neither a competent nor a compellable witness against the 
prisoner on a criminal charge. 

Cases referred to: Connolly v. Woolrich (1867) II L.C.J. 197 

Statutes considered: Indian Act, R.S.C. c. 43 amended 50-51 Viet. (1897) c. 

Robb v. Robb, 20 O.R. 591 

In proof of the celebration of a marriage evidence was given that the 
husband who had gone from this province to British Columbia, had gone 
through the ceremony of marriage according to the Indian custom with 
an Indian woman, he paying $20 to her father; and that after the 
marriage they cohabited and lived together as man and wife, and were 
recognized by the Indians as such up to the time of the wife's death, 
prior to 1879, the giving of presents and cohabitation being regarded 
by the tribe as constituting a marriage. The issue of the union were 
two children, a daughter and another child who died. About 1879, the 
husband returned to this province bringing the daughter with him. 
Evidence was also given of declarations made by the husband on his 
return that he had been legally married in the same manner as he would 
have been had the marriage taken place here, and that the daughter was 
his legitimate child; and that he had brought her up as such: - 

Held, that, apart from the Indian marriage, there was evidence from 
which a legal marriage according to tine recognized form amongst 
Christians could be presumed, and that the daughter was therefore 
his legitimate child and "legal heir". 
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Robb v. Robb (cont'd) 

Cases referred to: Connolly v. Woolrich II L.C.J. 197 

Re Sheran, 4 N.W.T. Law. Rep. 83 

In the year 1878 a white man and an Indian woman, domiciled in 
the North-West Territories, entered into a contract of marriage 
per verba de presenti in the Territories without a ceremony of 
any kind, and cohabited as man and wife until the former's decease. 

Held, in view of the legal provisions for the organization of the 
Territories and the actual condition, with reference to the facilities 
for the solemnization of marriage, at least in the portions of the 
Territories in the vicinity of the contracting parties' place of 
residence, that there was not a legally valid marriage. 

In bigamy cases, strict proof of marriage is required; a different 
rule prevails in legitimacy cases, where strict proof of the marriage 
of the parents is not required, but may be presumed from cohabitation 
and repute; but where the evidence shows the actual terms upon which 
the parents were cohabiting and the facts relied upon as constituting 
the marriage, no such presumption can arise. 

Cases referred to: Connolly v. Woolrich II L.C.J. 197; Robb v. Robb, 20 
O.R. 591; R. v. Nan-E-Quis-A-Ka (1889) 1 Terr. L.R. 
211 

Statutes considered: an Act respecting the Administration of Justice and the 
establishment of a police force in the Territories, 35 
Viet., c. 25; Northwest Territories Act of 1895; 
Ordinance No. 9 of 1878, an Ordinance respecting marriages. 

Smith v. Young (1898) 34 Can. L.J. 581 

The plaintiff sued as mother and next of kin of J.W.S., deceased, for 
the purpose of being declared entitled to receive money in court to 
the credit of her son's estate, all his debts having been discharged 
by the defendant and his predecessor in office as official administrator 
of Nanaimo District. The plaintiff, an Indian of the Cowichan tribe, 
married John Schmidt, father of J.W.S., in 1868, according to the custom 
of the Cowichan tribe; they lived together for many years, and had one 
child, the said J.W.S., who was bom in 1870. The father died in 1890, 
and by his will left all his property to his said son, who died unmarried 
and intestate in 1892. The estate was administered by the official 
administrator, and there is now a sum of money standing to the credit 
thereof. At the time of the Indian marriage both parties were at all 
events nominally Christians, and had abundance of facilities for being 
married in accordance with the laws of the then colony of British 
Coluniba. 
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Smith y. Young (cont'd) 

Held, that the Indian marriage was invalid. Judgment for defendant; 
costs of all parties to be paid out of the estate. 

R. v. Williams (1921) 30 B.C.R. 303 

On trial for murder a woman was called as a witness by the Crown 
who had married the accused according to Indian custom about 20 
years previously and had had several children by him. The accused 
had been married by Indian custom to two other women who were 
still living but they had redeemed themselves, i.e., purchased their 
release from marriage by Indian custom, before his marriage to the 
witness. The witness gave evidence to the effect that a short time 
before this trial she had redeemed herself according to Indian custom 
and left her husband. 

Held, that her evidence was not admissible. 

Cases referred to: R. v. Nan-E-Quis-A-Ka (1889) 1 N.W.T. 211 

Adoption 

Re Birth Registration no, 67-09-022272 (1974) 3 WWR 363 

Appeal from the judgment of Tyrwhitt-Drake L.J.S.C., (1974) 1 WWR 
19, dismissing an application by a non-Indian married couple to 
adopt an Indian child on the ground that The Adoption Act was not 
applicable to Indians within the Province. 

Held, the appeal should be allowed and an adoption order made. The 
Adoption Act was an Act of general application and applied to Indians 
except to the extent that it was inconsistent with the Indian Act; 
nor was The Adoption Act subject to the Canadian Bill of Rights. 

Cases referred to: Cardinal v. A.-G. Alta. (1973) 6 WWR 205 

Statutes considered: Indian Act, R.S.C. 1970, c. 1-6; Adoption Act, R.S.B.C. 
1960, c. 4; Adoption Amendment Act, 1973 (2nd sess.) 
B.C., c. 95; Canadian Bill of Rights, R.S.C. 1970, 
App. Ill 

Re Deborah E4-789 (1972) 5 WWR 203; 3 WWR 194 

Appeal from the judgment of Morrow J., (1972) 3 WWR 194, upholding an 
adoption by Eskimo custom. Appeal dismissed. 

Held that the judgment of the trial Judge must be upheld; adoption by 
custom among Eskimos was of great antiquity and nothing in the 
adoption legislation of the Northwest Territories could be construed 
as prohibiting its continued use; in many cases, including the case 
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Re Deborah E4-789 (cont'd) 

at bar, carpiiance with the requirements of the Ordinances was 
inpossible due to geographical and other circumstances; custom 
adoption was a necessary incident in the lives of Eskimos living 
in remote areas and to prohibit it would be to deprive the Eskimos 
of valuable means of safeguarding the survival of children whose 
parents were unable to provide for than, or who had died. 

Cases referred to: Re Katie's Adoption Petition (1961) 38 WWR 100; 
Re Beaulieu's Petition (1969) 67 WWR 669 

Statutes considered: An Ordinance Respecting the Adoption of Infants, 
assented to October 15, 1940; repealed 1948, c. 35; 
The Interpretation Ordinance, R.O.N.W.T. 1956, c. 52; 
Indian Act, R.S.C. 1970, c. 1-6; Canadian Bill of 
Rights 1960, (Can.), c. 44 

Re Indian Custom Adoptions - Re Beaulieu's Petition (1969) 67 WWR 669 

Adoption by Indian custom, as in cases of adoption by Eskimo custom, 
are as effective as if made under Pt. IV of the Child Welfare 
Ordinance, NWTO, 1961, 2nd sess., ch. 3. 

Cases referred to: Re Katie's Adoption Petition (1961) 38 WWR 100 

Statutes considered: Child Welfare Ordinance, NWTO, 1961, 2nd sess., 
c. 3; Indian Act, R.S.C. 1952, c. 149 

Re Katie's Adoption Petition (1961) 68 WWR 100 

The adoption provisions of pt. IV of the Child Welfare Ordinance, 
NWTO, 1961, 2nd sess., ch. 3, are unrealistic having regard to 
conditions in the Northwest Territories. Secs. 83, 84(2), 90, 91, 
93(2), (3), 97, 103, 195, criticized. 

Adoption in accordance with custom is recognized by the Indian Act, 
RSC, 1952, ch. 149, sec. 48 (16) (substituted 1956, ch. 40, sec. 13), 
and adoptions in accordance with Eskimo custom in particular have 
not been abrogated by 1960, ch. 20, amending the Northwest Territories 
Act, RSC, 1952, ch. 331, by adding subsec. (2) to sec. 17. Ihe 
Canadian Bill of Rights, 1960, ch. 44, prevents such abrogation of 
Eskimo rights, freedoms, laws and customs. 

Adoptions "made according to the laws of the Territories" within 
the meaning of sec. 103 of the Child Welfare Ordinance, supra, 
include adoptions in accordance with Indian or Eskimo custom and such 
adoptions have "for all purposes in the Territories the same effect 
as an adoption made in accordance with this Part" (i.e., pt. IV of 
said Ordinance). 

Statutes considered: Adoption Ordinance, NWTO, 1956, c. 1 repealed by Child 
Welfare Ordinance, NWTO 1961, 2nd sess., c. 3; Indian 
Act, R.S.C. 1952, c. 149; Canadian Bill of Rights, 1960, 
c. 44; Northwest Territories Act, R.S.C. 1952, c. 331. 
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Natural Parents v. Superintendant of Child Welfare (1976) 1 WWR 699 

Appeal from the judgment of the British Columbia Court of Appeal, 
(1974) 3 WWR 363, 14 R.F.L. 396, 44 D.L.R. (3d) 718, which allowed 
an appeal from Tyrwhitt-Drake, L.J.S.C., (1974) 1 WWR 19, 13 R.F.L. 
244, who dismissed an application by a non-Indian married couple to 
adopt an Indian child on the basis that the operation of The 
Adoption Act would affect the status of the child and extinguish 
the peculiar rights which were his as an Indian. 

Held, the appeal was dismissed and the adoption allowed. 

Per Laskin C.J.C.: The Adoption Act must be referentially incorporated 
into the Indian Act and if any portions of it in its treatment of 
Indians are inconsistent with the Indian Act such portions cannot be 
given effect to. There is no inconsistency between s. 10(2) of the 
Adoption Act and s. 11(1)(d) of the Indian Act as the adopted Indian 
child remains entitled to be registered as an Indian under the Indian 
Act. 

Per Ritchie J.: It was not the intent of Parliament in passing s. 88 
of the Indian Act that if a provincial law of general application affected 
Indians, as most general laws would, it should be incorporated into the 
Indian Act and become part of the federal legislation. A provincial law 
of general application is binding on all citizens of the province including 
Indians provided it does not affect a right granted to an Indian under 
the Indian Act. An adopted Indian child retains his right to be registered 
as an Indian and his status as an Indian is not affected. 

Cases referred to: R. v. George (1966) SCR 267; Union Colliery v. Bryden 
(1899) A.C. 580; R. v. Hill (1907) 15 O.L.R. 606; 
R. v. Martin (1917) 39 D.L.R. 635; Cardinal v. A.-G. 
Alta. (1974) SCR 695; Re Lavell (1974) SCR 1349; 
Cunningham v. Tomey Homrna (1903) A.C. 151 

Statutes considered: Indian Act, R.S.C. 1970, c. 1-6; The Adoption Act, 
R.S.B.C. 1960, c. 4 as amended 1973 (2nd sess.), 
c. 95; Canadian Bill of Rights, R.S.C. 1970, App. Ill; 
Federal Court Act, R.S.C. 1970, c. 10 (2nd supp.); 
Supreme Court Act, R.S.C. 1970, c. S-19 

Nelson and Nelson v. Children's Aid Society of Eastern Manitoba (1974) 
5 WWR 449 

The Child Welfare Act applies to children who are Indians and orders 
made thereunder for permanent custody or for adoption do not terminate 
or destroy such children's status as Indians. 

Cases referred to: Re Birth Registration No. 67-09-022272 (1974) 3 WWR 363 

Statutes considered: Child Welfare Act, R.S.M. 1970, C.C. 80; Indian Act, 
R.S.C. 1970, c. 1-6; Adoption Act, R.S.B.C. 1960, 
c. 4 



Re Wah-Shee (1976) 57 D.L.R. (3d) 743 

Hie practice and legaility of Indian custom adoption has long been 
recognized by the Court. This form of adoption is not to be denied 
to petitioners simply because one of than is a Caucasian woman. 
Where the woman has married an Indian and has expressed in clear 
language the intent to become a full member of the Indian band, and 
has been accepted not only by the chief and Council of the band, 
but by the whole band, and where she is entitled to be registered 
as the wife of a person entitled to be registered as a manber of 
the band pursuant to s. 6 of the Indian Act, R.S.C. 1970, c. 1-6, 
she and her husband are entitled to adopt an Indian child by native 
custom adoption. 

Cases referred to: Re Katie's Adoption (1961) 32 D.L.R. (2d) 686; Re 
Deborah E4-789 (1972) 3 WWR 194; 5 WWR 203; Re 
Beaulieu's Adoption (1969) 3 D.L.R. (3d) 479 

Statutes considered: Indian Act, R.S.C. 1970, c. 1-6; Child Welfare 
Ordinance, 1961 (2nd sess.) (NWT), c. 3 

Maintenance 

Black Plane v. Black Plume (1972) 4 R.F.L. 149 

Section 67 of the Indian Act does not preclude the possibility of an 
action under the Domestic Relations Act nor does it affect the 
jurisdiction of the Family Court under the said act. 

Statutes considered: Indian Act, R.S.C. 1952, c. 149; The Domestic 
Relations Act, R.S.A. 1955, c. 89; Bill of Rights, 
1960 (Can ), c. 44 

Children's Aid Society of Eastern Manitoba v. Rural Municipality of St. 
Clements (1952) 6 WWR (NS) 39 

In view of the lack of clarity in the provisions of The Child Welfare 
Act, RSM, 1940, ch. 32, with sec. 2(2) of The Municipal Act, RSM, 1940, 
ch. 141, incorporated, held that the part of the order in question 
herein which imposed liability for maintenance upon the appellant 
municipality could not be justified; nor do said provisions justify 
placing the liability upon the city of Winnipeg, or upon any 
municipality in respect of an illegitimate child of a Treaty Indian 
whose residence and domicile, in the ordinary acceptance of the terms, 
is an Indian reserve. 

Itie illegi timate child of a Treaty Indian mother is an Indian and 
during infancy takes the domicile and residence of the mother. 

Statutes considered: Child Welfare Act, R.S.M. 1940, c. 32; Municipal Act, 
R.S.M. 1940, c. 141 
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Re Cooke; The County of Bruce v. The City of Hamilton (1955) O.W.N. 812 

Appeal by the County of Bruce from an order of a juvenile court judge 
declaring the appellant liable for the maintenance of Deborah Rose 
Cooke, a neglected child. 

Held, the appeal should be dismissed. 

For the purposes of The Child Welfare Act "municipality" is broadly 
defined by s. 1(e) thereof as meaning "county, city or separated town". 

The Saugeen reserve is "in the county" just as much as one of the 
county's townships or villages. For the purposes of the Act residence 
is, and remains, primarily a geographical consideration. Designation 
of some "county, city or separated town" as the place of residence is 
to be made, and consequent upon that designation being made as a 
finding of fact, liability for the maintenance of the neglected child 
depends. 

Statutes considered: The Children's Protection Act, R.S.O. 1950, c. 53 
(repealed); The Child Welfare Act, 1954 (Ont.), c. 8; 
The Territorial Division Act, R.S.O. 1950, c. 388; 
The Indian Act, R.S.C. 1952, c. 149 

Custody 

Re Vandenberg and Guimond, 1 D.L.R. (3d) 573 

At common law the right of the mother of an illegitimate child to 
custody was supreme. This was later modified by the equitable rule 
making the welfare of the child paramount. However, before the 
Court's equitable jurisdiction can be called into action the Court 
must be satisfied that it was not merely better for the child but 
essential or clearly right for the child's safety or welfare in 
seme very serious and important respect that the mother's rights be 
superseded. 

The Child Welfare Act, R.S.M. 1954, c. 54, has not changed the 
common law-equity position. Under s. 110 of the Act the Court can 
only override the right of guardianship and custody given to the 
mother of an illegitimate child by the Act if the Court finds it 
"proper so to do". The Court must ask itself, "Has the mother done 
anything to disentitle her to guardianship?" And in answering this 
question the Court must apply the test for its equitable jurisdiction: 
"Is it essential or clearly right for the welfare of the child in seme 
very serious and important respect that the mother's guardianship right 
be superseded?" Clearly a balancing of financial consideration is not 
a proper ground for determining whether custody is to be awarded to the 
natural mother or to the putative father. Nor are the prospect of 
convent life for the religious training of a Reman Catholic child or 
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Re Vandenberq and Guimond (cont'd) 

the influence of life on a Reservation for an Indian child consider- 

ations entitling a Court to take from a Roman Catholic mother of 

iH^iian descent the custody of an illegitimate child born to her. 

Statutes considered: Child Welfare Act, R.S.M. 1954, c. 35 

Successions 

Canard v. Attorney-General of Canada (1972) 4 WWR 618; 3 WWR 678 

The respondent’s husband, C, an Indian of the Fort The trial judge held that when C died, he was not 
Alexander Indian Reserve in Manitoba, was lulled in a ordinarily resident on a reserve, and, as a result, the 
traffic accident on July 6, 1969. He died intestate. C respondent was entitled to a declaration that pursuant to 
and his wife had made their home on the reserve since s. 4(3) of the Indian Act, ss. 42 to 44 did not govern the 
1964. In 1967 and 1968, C was employed for several administration of C’s estate and that the appointment of 
weeks each summer on a farm at St. Andrews, Manito- R as administrator was invalid. He issued a declaration 
ba, and on those occasions he and his family would move accordingly and dismissed the counterclaim, 
to the farm, complete the work that was to be done, and 
then move back to the reserve. In 1969, C was again 
employed on the same farm, but had moved his family The Court 0f Appeal found, on the evidence, that C 
to the farm and commenced his employment only two (jjj ordinarily reside on a reserve, and so the application 
days before his death. His wife then moved back to their 0f s. 43 was not excluded by the operation of s. 4(3). 
home on the reserve. The Court went on to hold that s. 43 was inoperative to 

On December 1, 1969, the second appellant, R, a the extent that, in violation of s. 1(6) the Bill of Rights, 
departmental officer, was appointed to be administrator guaranteeing the right to equality before the law with- 
of C’s estate by the Minister of Indian Affairs and °ut discrimination by reason of race, it denied the 
Northern Development pursuant to ss. 42 and 43 of the respondent administration of the estate of her late hus- 
Indian Act, RS.C. 1952, c. 149 (now R.S.C. 1970, c. bar>d. From that judgment the appellants appealed to 
1-6). In that capacity, on March 1, 1970, he commenced 'his Court. 
an action in the Manitoba Court of Queen’s Bench, Held (Laskin C.J. and Spence J. dissenting): The 
claiming damages from three defendants in respect of appeal should be allowed, the judgments of the Courts 
the accident resulting in the death of C. below set aside, the respondent’s action dismissed and 

the appellants’ counterclaim maintained except para, (a) 

On March 18, 1970, pursuant to an application made 'hereof on which no view was expressed, 
by the respondent, letters of administration were issued —" " 
to her by the Surrogate Court of the Eastern Judicial per curiam: As held by the Court of Appeal, C at his 
District of Manitoba. The Minister of Indian Affairs death was ordinarily resident on a reserve and therefore 
and Northern Development had not given to that Court s. 4(3) of the Indian Act did not apply. 
his consent to the exercise of testamentary jurisdiction 
under s. 44 of the Indian Act in relation to the estate of 
C. In her capacity as administratrix of the estate of her 
late husband, the respondent also commenced an action 
in the Court of Queen’s Bench on July 6, 1970, against 
the same three defendants and against a fourth one. 

The respondent then commenced an action against the 
appellants, claiming a judgment declaring that the 
Indian Act did not apply to the deceased because of 
exempting provisions under s. 4(3) of the Act, or, alter-. 
natively, if the Act did apply, its provisions relating to 
administration of estates of Indians (ss. 42, 43,44) were 
ultra vires and contrary to the principles of the Canadi- 
an Bill of Rights; the appointment of R as administrator 
was contrary to the principles of natural justice. By way 
of counterclaim the appellants claimed (n) a declaratory 
judgment declaring R to be the lawful administrator of 
C’s estate; (6) a declaratory judgment declaring the 
appointment of the respondent as administratix to be 
void; (c) an injunction restraining the respondent from 
acting as administratrix; (d) an order impounding her 
letters of administration. 



245 
Canard v. Attorney-General of Canada (cont'd) 

The contention that such provisions were made inop- 
Per Martland and Judson JJ.. Section 43 of '■ne eratjvc by the Canadian Bill of Rights cannot be accept- 

Indian Act is legislation relating to the administration of cd jf one 0f tbc 0f tjic gju ;s t0 render inopera- 
the estates of deceased Indians and (unless the Minister tjvc aj| ]ega| provisions whereby Indians as such are not 
otherwise orders, which he did not do in this case) dca|t wjtb jn tbe same way as ^e general public, the 
relates only to those Ind.ans ordinarily resident on conclusion is incscapable that Parliament, by the cnact- 
reserves. It enables the Minister to appoint administra- ment of thc gill, has not onIy fundamentally altered the 
tors of estates of deceased Ind.ans and to remove them. slatu$ of jndians in that indjrect fashion but has also 

The regulations enacted pursuant to s- 42 enable the made any future U5C of federal IegiSlatiVe authority 0Ver 

Minister to appoint an officer of the Indian Affairs ,hcm subject tQ the requircment of expressly declaring 
Branch to be the administrator of estates and to super- every tjmc -tbat tbc |aw sj,a|l operate notwithstanding 
vise the administration of estates. There is no discrimi- ,he Canadian Blü 0f Rights". It is very difficult to 
nation against the respondent by reason of race in these tjjat parliament so intended when enacting the 
provisions. They relate exclusively to the administration Bi„ A,so the provisions of the Indian Act vcsting in thc 
of the estates of deceased Ind.ans in certain c.rcum- Minister jurisdiction for the appointment of administra- 
stances, and apply generally to such estates. There is no tors> cannot be considered as an infringement of the 
federal legislation relating to the administration of principIe of equality before the ,aW for much the same 
estates of non-Indians in the provinces, and const.tu- reasons M provisions crcating a speciai jurisdiction 
tionally, such legislation could not be enacted. This is respectjng juvenile delinquents and authorizing discre- 
not a case in which federal legislation dealing with a donary tra^fers t0 the ordinary C0Urts be l00ked 

subject-matter within s. 91 of the B.N.A. Act 1867 has up0n as violations of that same rule, 
permitted certain acts or conduct by non-Indians and , ■ , , 
prohibited Indians from doing the same thing. The fy.ÿéç/4'î 
provisions of the Indian Act, including s. 43, deal only 
with the legal rights of Indians. Lastly, concerning the attack against the Minister’s 

order based on absence of notice and of any valid reason 
for not appointing the widow as administratrix, the 

Per Martland, Judson and Ritchie JJ.: The civil Courts of Manitoba were without jurisdiction to enter- 
right, i.e., the right to administer the estate of her ta*n f°r ^e reasons given by Beetz J. 
husband, said to be denied to the respondent “that other ' 
Canadians not of her race enjoy”, is a provincial right j* c . .. , , . ,. 
..... . , f Per Beetz J.: Sections 42 to 44 of the Indian Act are 

which is beyond the scope of the legislative authority of _ . . r . e ~ , _ , 
. n i- . t r* A   "ot ultra vires of the Parliament of Canada. Testamen- 

the Parliament of Canada, and which cannot therefore, . ... ... j,,- 
, . , . . .......... „rtary matters and causes with respect to deceased Indians 
be invoked in contra-distinction to the provisions of ^ .... ... , .. ,r .. ,, , 

,, ,, • „ come within the class of subjects of Indians and Lands 
otherwise valid federal legislation so as to result in a J .• . . 
...... . . f .. , c .. . „ reserved for the Indians upon which Parliament has 

denial to the respondent of equality before the law . ..... .. , r .u 
.... ., . r .... r ~ .• D ^exclusive legislative authority under s.91(24) of the 

within the meaning of s. l(o) of the Canadian Bill of „ ...... f! . . . , . .. ' r . . . f.r.L- .. , , British North America Act. 1867. In a matter of exclu- 
Rights. In the context of this case there can only be a . f u ,. , . , 

. , . ., D.„ .,, ... , . sive federal competence, such as Indians and Lands 
conflict between the Bi of Rights and the Indian Act if, ,. ... 
, . . j- I , ... reserved for the Indians there is nothing unconstitu- 

the Indian Act, standing alone or read in conjunction,. . .. . . , ., f e 
r , , . . , , •. . i „ • „ tional in Parliament excluding the authority of provin- with other federal legislation, can be said to result in a . . _ ... 

i . , .• e A. * ■, , ....   cial courts over this subject and bestowing it upon a denial to Indians of the equality before the law guaran-... .. . . , .... , .. .. . f , 
,, Minister, particularly if it makes it subject to a form of 

teed by s. 1 (b) of the Bill. judicial control as is provided by s. 47 of the Indian Act. 
Per Martland, Judson, Ritchie and Pigeon JJ.: The v 1 

very object of s. 91(24) of the B.N.A. Act. 1867 in so far 
as it relates to Indians, is to enable the Parliament of 
Canada to make legislation applicable only to Indians as | 
such, and there is no reason why provisions with respect'j 
to the administration of the estate of deceased Indians 
would be excluded from thc scope of such authority. 
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Nor are ss. 42 to 44 in conflict with the Canadian Bill 
of Rights. There is nothing in ss. 42 and 43 which 
prevents the Minister, on account of the respondent's 
race, from authorizing her to administer the estate of 
her late husband, and nothing which deprives the 
respondent from the capacity to receive such authoriza- 
tion. The Act empowers the Minister to appoint anyone, 
including the respondent. In other words, if the respond- 
ent has been the victim of racial discrimination, such 
discrimination was administrative in nature; it does not 
flow from the Indian Act. The Indian Act in this respect 
is capable of being construed and applied so as to 
provide for Indians a treatment similar to that reserved 
for their fellow Canadians. Accordingly, it is not in 
conflict with the Canadian Bill of Rights and no part of 
it ought to be declared inoperative for the purpose of 
this case 

As to whether, in this particular instance, the Act had 
been applied in accordance with the principle of equality 
before the law, the opinion might have been formed that 
the burden of showing cause why the respondent should 
not be appointed administratix was a burden which 
rested upon the appellants: in view of their failure to 
discharge that burden, the appointment of R could then 
have been deemed to have been made contrary to the 
principles of fundamental justice and to the Canadian 
Bill of Rights and the matter could have been referred 
back to the Minister for determination. However, once it 
is conceded that the Minister has jurisdiction to appoint 
an administrator, the exercise of this jurisdiction can 
only be reviewed in accordance with the Indian Act and 
the Federal Court Act and not by the Courts of Manito- 
ba, which could not hear an appeal from the Minister’s 
decision or otherwise review it. This Court, sitting in 
appeal from a decision of the Manitoba Court of 
Appeal, is limited to giving the judgment that that 
Court could and should have given but not the one that 
could and should have been given had the issue been 
raised in the Federal Court 

of the estate of an Indian intestate, even in the case 
«here the intestate is a spouse, and a fortiori where the 
intestate’may have a lesser relationship to a would-be 
Indian applicant. This creates an inequality before the 
law by reason of race in violation of s. !(£) of the 
Canadian Bill of Rights. '. 

While it is much easier for the Courts to apply the 
Bill of Rights to a federal legislative measure if Parlia- 
ment itself provides the touchstone of comparison in 
other federal legislation, it may equally provide it by 
*hat it has done and failed to do in the very measure 
that is under challenge. The Court’s function in such a 
case is different only in degree but not in kind. 

The mere grant of legislative power is not to be 
regarded as itself authorizing Parliament to offend 
against its generally stated protections in the Bill of 
Rights. If Parliament deems it necessary to treat its 
grant of legislative power under s. 91(24) of the British 
Sorth America Act in terms that would be offensive to 
the Bill of Rights, it is open to Parliament to do so, but 
s. 91(24) is not an invitation to the Courts to do what 
Parliament has not chosen to do. - 

The appeal should be dismissed but the judgment of 
the Court of Appeal should be varied by avoiding any 
declaration that s. 43 of the Indian Act is inoperative 
and by declaring instead that s. 43 must be applied 
consistently with s. I (b) of the Canadian Bill of Rights 
and that s. 11 of the Indian Estates Regulations is 
inoperative in so far as it excludes Indians from eligibili- 
ty to be administrators of the estates of deceased 
Indians. 

As to the letters of administration issued to the 
respondent, their nullity makes no doubt. The Court 
which issued them was without jurisdiction to do so as 
this jurisdiction is vested exclusively in the Minister by 
ss. 42 and 43 of the Indian Act and could not, under s. 
44, be exercised by the Surrogate Court without the 
consent of the Minister. This consent was not given. 

Per Laskin CJ. and Spence J., dissenting. On the face 
of the Indian Act as amplified by the Regulations 
thereunder, and certainly as fortified by the invariable 
practice of the Department of Indian Affairs, Indians 
are disqualified from obtaining letters of administration 
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Fisher v. Albert, 64 D.L.R. 153 

The Supreme Court of Ontario has jurisdiction to entertain an 
action which seeks merely a declaratory judgment and the power 
given the Court in such an action is to make "binding declarations 

of right." 

A motion for judgment on the question of law may be dismissed. 

Statutes considered: Indian Act, R.S.C. 1906, c. 18, s. 31; Ontario 
Judicative Act 

Johnson v. Jones and Tobicoke (1895) 31 Can. L.J. 101 

Held, that an Indian, male or female, may make a will, and may by such 

will dispose of any lands or goods or chattels, except as far as such 
rights may be interfered with by the Indian Act or other statute. 

Held, further, that in the case of the will of an Indian widow, where 

the property bequeathed was personal property, there being nothing 

in the Indian Act to restrict or interfere with her right to dispose 
of the same either by act inter vivos or by will, the will was valid 
and sufficient to pass the property named in it. 

Qufëre, however, whether the last part of section 20 of the Indian Act, 

does not leave all questions arising in reference to the distribution of 

the property of a deceased Indian, male or female, to the Superintendent- 

General, so that his decision, and not that of the court, should 

determine such questions. 

Jones v. Fraser (1886) 12 Que. L.R. 327 

Held: 

1. That under the law prior to the Code, the alienation of the 
object bequeathed necessitate urgente did not carry a revocation 
of the legacy; 
2. That when a testator exchanged a property that he had previously 
bequeathed by his will, even not ex necessitate but non cum animo 

mutandi, the legacy was not revoked, but the property received in 

exchange passed to the legatee; 
3. That the judgment of the Chief Justice (Sir W.C. Meredith) 
holding that such alienation had not the effect of defeating the 

legacy, was final as it was not appealed frcm, that it was a res 

judicata and that the Superior Court had no authority to hear the 
question anew; 
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4. That the appellant's mother having renounced the succession of 
her father, the appellant who claims in his capacity of her universal 
legatee and who has accepted his grandfather's legacy, is now 
debarred from the right of assailing such legacy. That the partage 
of 1839, assented to by the appellant's mother and ratified since 
by the appellant who received monies under its provisions, cannot 
now be repudiated, and that the appellant cannot claim more than his 
mother was entitled to under the said partage; 
5. (Reversing that part of the judgment of the Court of Queen's Bench.) 
That though, when a testator pays debts which, by his will, he had 
obliged certain of his legatees to pay, he is presumed to have 
discharged these legatees from the obligation to pay them - this point 
did not properly arise in this case; 
6. (By the Court of Queen's Bench.) That evidence of long cohabitation 
of a white man and an Indian woman in the North West Territory, the 
woman having never received the title of wife, will not establish a 
valid marriage. 

Cases referred to: Connolly v. Woolrich (1866) II L.C.J. 194 

Statutes considered: Article 1241 C.C., 1351 C.N.; Article 654, 866 C.C.; 
Article 1122 

Re Noah Estate (1961) 36 WWR 577 

A marriage in accordance with Eskimo custom is to be distinguished 
frcm the Eskimo custom of trial marriage. The former is a consensual 
kind of marriage which English law recognizes as one which is 
essentially "the voluntary union for life of one man with one woman 
to the exclusion of all others," and is a legal marriage. 

The Marriage Ordinance, R.O.N.W.T., 1956, ch. 14, does not affect or 
abolish Eskimo marriage custom. 

Parliament, by 1960, ch. 20, amending the Northwest Territories Act, 
R.S.C., 1952, ch. 331, has not legislated so as to abrogate, abridge 
or infringe the rights of the Eskimos. 

Semble, while generally the Intestate Succession Ordinance of the 
N.W.T. has no application to Eskimos, there are times and circumstances 
(as in this case) when the provisions thereof may be applicable to an 
Eskimo estate. 

Cases referred to: Reference re Term Indians (1939) SCR 104; Francis v. 
R. (1956) SCR 618; R. v. Nan-E-Quis-A-Ka (1885) 1 
Terr. L.R. 211; Connolly v. Woolrich (1867) II L.C.J. 
197; Re Succession Duty Act (1924) 1 WWR 753; R. v. 
Kogogolak (1959) 28 WWR 376; R. v. Otokiak (1959) 28 
WWR 513 
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Re Noah Estate 

Statutes considered: Child Welfare Ordinance; Interstate Succession 
Ordinance; Marriage Ordinance, R.O.N.W.T., 1956, 
c. 14; Lord Hardwicke's Marriage Act, 1753 
(26 Geo. II, c. 33); Marriage Act, 1823 (4 Geo. IV, 
c. 76); Northwest Territories Act, RSC 1952, c. 331 
amended R.S.C. 1960, c. 20; Canadian Bill of Rights 
1960, c. 44 

Re Williams Estate (1960) 32 WWR (NS) 686 

Sec. 126 of the Administration Act, RSBC, 1948, ch. 6, by virtue 
of sec. 87 of the Indian Act, RSC 1952, ch. 149, applies to the 
estate of an Indian. 

There is no inconsistency between the provision of sec. 126 of the 
Administration Act, supra, and secs. 48-50 of the Indian Act, supra. 

Sec. 48(3) (a) of the Indian Act, supra, does not apply to an 
illegitimate child, the words "children of the deceased" therein 
being applicable only to legitimate children. 

Statutes considered: Administration Act, R.S.B.C., 1948, ch. 6, s. 126; 
Indian Act, R.S.C. , 1952, ch., 149 s. 87, s. 48(3) (a), 
49, 50 
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R. v. Baldhead (1966) 4 C.C.C. 183 

Sentence - Uniformity - Desirability of avoiding wide disparity of sentence 
for crimes of same or similar gravity - Whether 10 year sentence on 
plea of guilty of manslaughter by Indian who conmitted offence while 
intoxicated excessive. 

Appeal - Sentence - Principles under which Court of Appeal interferes with 
sentence imposed by trial Court. 

Although, as a general rule, there is no such thing as a uniform 
sentence suitable to a particular crime, the adequacy of a sentence 
depending upon all of the relevant circumstances, where an appellate 
Court, on being made aware of all the circumstances, is unable to 
rationalize the reason why in a given case a sentence has been im- 
posed that is a marked departure from the sentences customarily 
imposed in the same jurisdiction for the same or similar crimes, it 
ought to interfere to vary the sentence so as to make it more con- 
sistent with sentences customarily imposed. Accordingly, a sentence 
of imprisonment for 10 years imposed on an Indian who pleaded 
guilty to manslaughter committed when he was in a high state of 
intoxication, such a sentence being very much out of line with 
sentences imposed in Saskatchewan, within a five-year period pre- 
ceding the appellant's conviction, on Indians convicted of the same 
or similar offences should, on appeal from sentence, be reduced to 
imprisonment for three years. 

Statutes considered: Indian Act, R.S.C. 1952, c.149. 

Regina v. Carrachelo (1958) 25 W.W.R. 687 

Criminal law - Warrant of Contmitment - Necessary Contents - Appeal as to 
Sentence - Proper Procedure - Habeas Corpus - Inapplicability of in 
Matters of Sentence. 

A warrant of ccnmitment need not set out, in addition to a statement of the 
sentence, the grounds upon which that sentence was arrived at. In matters 
of sentence habeas corpus is not the proper remedy. Where a sentence has 
been imposed by a court of competent jurisdiction habeas corpus does not 
lie to correct such sentence even where the claim is based on want of 
jurisdiction. The only and proper procedure is by way of appeal. 

Statutes considered: Indian Act, R.S.C. 1952, c.149. 

Regina v. Modeste (1959) 31 W.W.R. 84 

Criminal law - Admissions - Cr. Code, S. 562 - Applicable only to Indictable 
Offences. 

Indians - Essential Elements of Offence - Whether section applicable to 
Mackenzie District of Indians > Indian Act, s.94. 

Intoxicating Liquors - Intoxication - Evidence of. 



At common law nothing could be taken as admitted on a criminal trial. 
The Criminal Code, 1953-54, ch. 51, sec. 562 (which provides for the 
making of admissions by an accused or his counsel) applies only to 
indictable offences. 

The elements of the offence under sec. 94 of the Indian Act, RSC, 1952, 
ch. 149, are: (1) That the accused is an Indian; (2) That he was 
intoxicated; and (3) That he was intoxicated off a reserve. Each of 
said elements must be proved beyond a reasonable doubt. 

Semble, there may be some doubt as to whether said section has any 
application to Indians of the Mackenzie district of the Northwest 

Territories. While treaties were entered into with said Indians, and 
they were granted lands, such lands were never designated nor were 
reserves established. 

Said section does not contemplate the intoxication that is caused by 
the consumption of any amount of alcohol. The offence created 
thereby is not one of consuming liquor; it is the effect thereof that 
is important 

The effect of alcohol is subjective before it is objective, and there may 
be loss of control over the physical and mental powers, even though 
there are no objective symptoms of intoxication. However, for the 
practical purposes of a criminal trial, objective symptoms must be 
largely depended on. Reg. v. McKenzie (1955) 14 WWR 500, 20 CR 
412, 111 CCC 317, 3 Abr Con (2nd) 320, referred to. There is no 
single test or observation of impairment of control of faculties which, 
standing alone, is sufficiently conclusive. There should be considera- 
tion of several tests and observations and if a combination of these 
shows a marked departure from what is usually considered the 
normal, it is a reasonable conclusion that the person is intoxicated 
with consequent impairment of control of faculties. Such a finding 
should not be made on a slight variation from the normal. 

Appeal from a conviction under said section allowed, none of the three 
said elements being established beyond a reasonable doubt. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Criminal Code of Canada, 1953-54, c.51, s.562. 
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Regina v. Drybones (1970) S.C.R. 282 

Civil rights - Indians - Criminal law - Intoxicated off a reserve - No reserve 
in Northwest Territories - Whether relevant - Whether offence in s.94(b) 
of Indian Act a discrimination against Indians under the Canadian Bill 
of Rights - Whether s.94(b) rendered inoperative by the Canadian Bill 
of Rights. 

The respondent, an Indian, was convicted by a magistrate of being intoxicated 
off a reserve in the Northwest Territories, contrary to s.94(b) of the Indian 
Act, R.S.C. 1952, c.149. There is no reserve in the Northwest Territories. 
On an appeal by way of trial de novo to the Territorial Court, the respondent 
was acquitted on the ground that s.94(b) of the Indian Act has been rendered 
inoperative by the Canadian Bill of Rights, 1960 (Can.), c.44, because it 
infringes the right of the respondent to equality before the law. Section 
94 (b) renders the respondent guilty of a punishable offence by reason of 
conduct which would not have been punishable if indulged in by any person 
who was not an Indian. The Court of Appeal for the Northwest Territories 
affirmed the acquittal. The Crown was granted leave to appeal to this Court. 
Held: The appeal should be dismissed. 

Cases referred to: R. v. Gonzales (1962) 32 D.L.R. (2d) 290; 
Rex v. Martin (1917) 29 C.C.C. 189. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Canadian Bill of Rights (1960) (Can.) c.44. 

Regina v. Gonzales (1962) 32 D.L.R. (2d) 290 

Bill of Rights - Indians - Section 94(a) Indian Act (Can.) making it offence 
for Indian to possess liquor not affected by Canadian Bill of Rights. 

Accused, an Indian, was convicted of the offence of having possession of liquor 
off a reserve contrary to s.94(a) of the Indian Act, R.S.C. 1952, c.149, and 
appealed on the ground that s.94(a) violated his right to "equality before the 
law" as guaranteed by s.l(b) and s.2 of the Canadian Bill of Rights (1960) (Can.) 
c.44. 
Held: That "equality" before the law does not mean that there must be the same 
laws for everyone, regardless of such factors as age, ability and characteristics 
and which would be a practical impossibility if an orderly society is to exist, 
but only that every person to whom a particular law extends has the right to 
stand on an equal footing with every other person to whan that particular law 
extends and that no one of such persons shall be in either a more or less 
advantageous position before the law than any other of such persons. Accordingly, 
s.94(a) of the Indian Act is not contrary to the Canadian Bill of Rights and 
the appeal mist be dismissed. 
Per: Davey, J.A., even if s.94(a) of the Indian Act does violate the right of 
accused to "equality before the law" under s.l(b) of the Canadian Bill of 
Rights it is not repealed by the latter statute which by s.2 thereof, only 
requires that legislation be construed, if possible, so as not to infringe the 
general rights set out in s.l, but where such legislation cannot be sensibly so 
construed it must prevail according to its plain meaning even though it conflicts 
wâth s.l of the Canadian Bill of Rights. 

Statutes considered: Indian Act, 1952, c.149; 
Canadian Bill of Rights, 1960 (Can.), c.44. 



Richards v. Cote (1962) 40 W.W.R. 340 25 «5 U 

Constitutional law - Canadian Bill of Rights - Invalidity of Indian Act, s.94(b) 
in Saskatchewan as Being Discriminatory. 

Indians - Intoxicating Liquor - Right in Saskatchewan to Purchase Liquor Off 
Reserve - Indian Act, s. 94(b) invalid as Contrary to Canadian Bill of 

Rights or, Alternatively, "Intoxication" Therein as Requiring the 
Causing of a Disturbance for Conviction Thereunder. 

Since July 1, 1960, by virtue of a proclamation bringing sec. 95 (2) 
and (3) of the Indian Act, RSC, 1952, ch. 149 (as amended by 1956, 
ch. 40, sec. 23) into force in Saskatchewan, and of the amendments 
(by 1959, ch. 18, sec. 33) to sec. 225 of The Liquor Act, RSS, 1953, 
ch. 348 (now 1960, ch. 31), treaty Indians in Saskatchewan may 
lawfully purchase liquor off a reserve. For that reason, since that 
date, sec. 94 (b> of the Indian Act, supra, which makes it an offence 
for a treaty Indian to be intoxicated off a reserve, has been, and is, 
contrary to the Canadian Bill of Rights, 1960, ch. 44, because it 
discriminates against Indians in their rights to liberty, personal 
security and property enjoyment and to equality before the law. 
Re Indian Act; Reg. v. Gonzales (1962) 37 WWR 257, 37 CR 56, 132 
CCC 237, distinguished. 

If said sec. 94 (b) is not inoperative because of said Canadian Bill of 
Rights, the term "intoxicated” therein must now be construed so as 
to require for a conviction thereunder that an Indian should be 
causing a disturbance while intoxicated, as is the case for other 
Canadians subject to the Criminal Code, 1953-54, ch. 51, sec. 160 (a) 
(li); mere intoxication is insufficient. 

Cases referred to: R. v. Gonzales (1962) 32 D.L.R. (2d) 290; 

Rex. v. Shade (1952) 4 W.W.R. (N.S.) 430. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 

Canadian Bill of Rights (1960) (Can.) c.44; 

Canadian Criminal Code 1953-54, ch.51, s.160. 

A.G. British Columbia v. Macdonald (1961) 131 C.C.C. 126 

Civil Rights - Indians - Offence for Indian to have liquor off a reserve 

contrary to s.94(a) Indian Act (Can.) - Offence not abrogated by Bill 

of Rights (Can.). 

Section 1(b) of the Canadian Bill of Rights (Can.) c.44, which declares "the 
right of the individual to equality before the law" does not abrogate s.94(a) 
of the Indian Act, R.S.C. 1952, c.149 which makes it an offence for an Indian 

to have possession of liquor off a reserve. A general enactment like the 
Bill of Rights cannot and was never intended to repeal a specific enactment 

without expressly saying so. 

Cases referred to: R. v. Gonzales (1961) 34 W.W.R. 622. 

Statutes considered: Indian Act, R.S.C. 152, c.149; 

Canadian Bill of Rights 1960 (Can.), c.44. 
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Regina v. Whiteman (No.l) , (1971) 2 W.W.R. 316 

Indians - Reserve Indian found intoxicated in own home on reserve - Conviction 
under the Indian Act, R.S.C. 1952, c.149, s.96(b) - Whether fundamental 

rights under the Canadian Bill of Rights, 1960 (Can.) c.44, infringed. 

Appellant, a reserve Indian, was found intoxicated in his own hone on a 

reserve, and was convicted under s. 96(b) of the Indian Act which makes it an 

offence for "a person" to be found intoxicated on a reserve. 

It was held that s.96(b) of the Indian Act did not "abrogate, abridge or 

infringe" any of the freedoms declared under the Canadian Bill of Rights. 

Cases referred to: Regina v. Drybones (1970) S.C.R. 282. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Canadian Bill of Rights, 1960 (Can.) c.44. 
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Regina v. Carlick (1966) 3 C.C.C. 323 

Indians - Intoxication in public place in Yukon Territory - No reserves in 
Yukon Territory - Law of general application providing that intoxication 

in public place an offence - Indian Act (Can.) providing that Indian 

intoxicated off reserve canmits offence - Whether offence conxnitted 
under Yukon Ordinance or Indian Act. 

Section 87 of the Indian Act. R.S.C. 1952, c. 149, provides, inter 
alia, that all laws of general application in any Province are appli- 
cable to Indians in the Province except to the extent that such laws 
make provision for any matter for which provision is made under 
the Indian Act. Accordingly, although it is an offence under s. 50(31 
of the Liquor Ordinance, R.O.Y.T. 1958, c. 67, a law of general 
application and hence applicable to Indians in the Yukon Territory, 
for any person to be in an intoxicated condition in a public place, 
an Indian in the Yukon Territory, where there are no reserves, found 
in an intoxicated condition cannot be guilty of an offence under 
s.50(3) of the Yukon Ordinance because that section makes pro- 
vision for a matter for which provision is made under s.94(fc)ofthe 
Indian Act which makes it an offence for an Indian to be intoxicated 
off a reserve and therefore an Indian in such a condition may only be 
convicted.jinder the Indian Act. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 

Liquor Ordinance, R.O.Y.T. 1958, c.67, c.50(3). 

Regina v. Otokiak (1959) 28 W.W.R. 515 

Eskimos - Applicability to of Special Territorial Legislation. 

Constitutional Law - Eskimos as Within Exclusive Dominion Jurisdiction - 
Liquor Ordinance, s.24(b) - Special Territorial Legislation 

Applicable to Eskimos - Ultra Vires. 

Sec. 24(b) of the Liquor Ordinance, R.O. N.W.T. 1956, c.60, which provides 

that no Eskimo shall possess or consume liquor, is ultra vires of the 

Council of the Northwest Territories, being special legislation for Eskimos 
and, as such, within the exclusive competence of the Dominion Parliament. 

Cases referred to: Rex v. Martin (1917) 29 C.C.C. 189. 

Statutes considered: Liquor Ordinance, R.O., N.W.T. 1956, c.60, s.24; 

Reference re Term "Indians" (1939) S.C.R. 104; 
British North America Act, 1867, 30-31 Viet., c.3(U.K.). 

Regina v. Pawis (1972) 2 O.R. 516 

Indians - Application of provincial liquor control legislation to Irdian on a 

reserve - Accused charged with having liquor in place other than his 

residence - Indian Act providing for application of provincial laws 

except as contrary to Indian Act or as already provided for in Indian 

Act - Indian Act prohibiting possession of intoxicants on a reserve - 

Whether field occupied by federal Parliament - Whether provincial law 

applicable. 



In the absence of federal legislation to the contrary an Indian is 
obliged to observe the general laws of the Province but where federal 
legislation has been enacted with regard to liquor and its relationship to 
Indians on lands reserved for Indians that legislation prevails over 
provincial laws respecting liquor generally. Accordingly, where an 
Indian was charged with keeping or having liquor in a place other than 
his residence, that is, on an Indian reserve, contrary to s. 42(1) of the 
Liquor Control Act, R.S.O. 1960, c. 217 (now s. 32(1), R.S.O. 1970, 
c. 249), held, on appeal by the Crown from a decision holding that the Act 
did not apply to the accused, the appeal should be dismissed. 

In so far as s. 87 of the Indian Act, R.S.C. 1952, c. 149 (now s. 88, 
R.S.C. 1970, c. 1-6), provides that, except to the extent they are inconsis- 
tent with the Act or that they make provision for any matter for which 
provision is made by or under the Act, all laws of general application in 
force in a Province are applicable to an Indian, and in so far a3 s. 96(a) 
(now s. 97(a)) of the Indian Act prohibiting any person from being in 
possession of intoxicants on a reserve prohibits in essence the same 
conduct as that prohibited by s. 42(1) of the Liquor Control Act, the field 
has been occupied by the federal Parliament and the provincial legisla- 
tion is superseded. Quaere, whether if s. 87 of the Indian Act be given a 
broad and liberal construction, the entire Liquor Control Act is inapplic- 
able to a registered Indian on a reserve. 

Cases referred to: R. v. Jim (1915) 26 C.C.C. 236; 
R. v. Rodgers (1923) 40 C.C.C. 51; 
R. v. Hill (1907) 15 O.L.R. 406; 
R. v. Martin (1917) 29 C.C.C. 189; 
R. v. Shade (1952) 4 W.W.R. (N.S.) 430; 
R. v. Whiteman (No.l) (1971) 2 W.W.R. 316; 
R. v. Peters (1966) 57 W.W. R. 727; 
Richards v. Cote (1962) 40 W.W.R. 340; 
R. v. Gonzales (1962) 32 D.L.R. (2d) 290. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Liquor Control Act, R.S.O. 1960, c.217. 

Regina v. Peters (1966) 57 W.W.R. 727 

Indians - Indian under 21 Charged with Consumption of Liquor - Applicability 
of Yukon Territory Liquor Ordinance to Indians - Indian Act. 

Appeal from the decision of Parker, J., on a case stated by Trainor, 
P.M., who dismissed a charge against the respondent for illegal 
consumption of liquor, he being under the age of 21 years, contrary 
to sec. 51 (4) (a) of the Liquor Ordinance, YRO, 1958, ch. 67; 
Trainor, P.M., held that the Liquor Ordinance did not apply to an 
Indian so as to permit a proceeding against him for breach thereof. 
Appeal allowed. 

Held, per curiam, the Indian Act, RSC, 1952, ch. 149, as amended, 
makes provision for the use and possession of intoxicants by Indians 
and makes it an offence for an Indian to possess intoxicants, to be 
intoxicated, or to make intoxicants off a reserve. Such being the 
case, the Yukon Liquor Ordinance falls within the exception of 
sec. 87 of the Indian Act which reads as follows: “87. Subject to 
the terms of any treaty and any other Act of the Parliament of 
Canada, all laws of general application from time to time in force 
in any province are applicable to and in respect of Indians in the 
province, except to the extent that such laws are inconsistent with 
this Act or any order, rule, regulation or by-law made thereunder, 
and except to the extent that such laws make provision for any 
matter for which provision is made by or under this Act” In the 
result, the Liquor Ordinance has no application to an Indian: Reg. 
v. Gonzales (1962) 37 WWR 257, 37 CR 56, 132 CCC 237, affirming 
(1961) 35 WWR 703, 35 CR 320, 130 CCC 400, 1962 Can Abr 807 
(B.C. C.A.) applied. 



Cases referred to: R. v. Gonzales (1962) 32 D.L.R. (2d) 290. 
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Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Liquor Ordinance, YRO, 1958, c.67, s.51(4)(a); 
Canadian Bill of Rights, 1960 (Can.) c.44. 

Rex v. Shade (1952) 4 W.W.R. (N.S.) 430 

Constitutional law - Indians - Intoxication - "Public Place" in - Motor Car 
on Street as. 

Since the offence of intoxication when cornu.tted by an Indian, whether on or 
off a reserve, is completely dealt with by secs. 94 and 96 of The Indian Act, 
1951, c.29 (Dan.), it follows fran the express terms of sec. 87 thereof and 
sec. 91 (24) of the B.N.A. Act, 1867, that an Indian cannot be tried under a 
provincial Act for such an offence. 

Cases referred to: Rex v. Hill (1907) 15 O.L.R. 406; 
Rex v. Martin (1917) 29 C.C.C. 189; 
Rex v. Rodgers (1923) 40 C.C.C. 51; 
Rex v. Beboning (1908) 17 O.L.R. 79. 

Statutes considered: British North America Act, 1867, 30-31 Viet. c.3(UK); 
Indian Act, 1951, c.29; 
Government Liquor Control Act of Alberta, 
R.S.A. 1942, ch. 24, sec. 88(2). 

Regina v. Whitanan (No.2) (1970) 13 C.R.N.S. 

Indians - Whether subject to provincial legislation making it an offence to 
be intoxicated in a public place. 

The accused, an Indian, within the meaning of the Indian Act, was 
charged under s. 105(1) of the Saskatchewan Liquor Act that he 
was unlawfully in an intoxicated condition in a public place and 
was convicted. On appeal by way of trial de novo it was argued 
that s. 87 of the Indian Act, which provides that all provincial 
laws apply to Indians, except such as are inconsistent with the 
Indian Act and except such as make provision for any matter cov- 
ered by the Indian Act, rendered s. 105(1) inoperative. 

Held, the appeal should be dismissed. 

As a result of Regina v. Drybones, [1970] S.C.R. 282, 10 C.R.N.S. 334, 
71 W.W.R. 161, [1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473, s. 94(b) of the 
Indian Act which made it an offence for an Indian to be intoxicated 
off a reserve, was rendered inoperative. Therefore, s. 105(1) of the 
Saskatchewan Liquor Act which was valid provincial legislation, 
did not conflict with any provision of the Indian Act, nor did it 
now make provision for any matter covered by the Indian Act. 
The accused was therefore properly convicted. 

Cases referred to: Regina v. Drybones (1970) S.C.R. 282; 
Regina v. Gonzales (1962) 32 D.L.R. (2d) 390; 
Regina v. Peters (1966) 57 W.W.R. 727; 
Richards v. Cote (1962) 40 W.W.R. 340. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, ss. 87, 94(b); 
Liquor Act, R.S.S. 1965, c.382, s.l05(i) 
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Regina v. Bear (1968) 63 W.W.R. 754 

Indians - Possession of Liquor in Place Other Than Dwelling-House - Whether 
Land Appurtenant to Dwelling-House Includes Entire Reserve. 

Respondent a treaty Indian, was charged with unlawful possession 
of liquor In a place other than a dwelling-house and the present 
appeal was brought from the dismissal of the charge by a mag- 
istrate. 

Respondent was found in possession of the liquor within the reserve 
in which he lived and about half a mile from his residence. The 
substantial question on the appeal was whether the fact that 
respondent was within his own reserve brought him within the 
ambit of sec. 101 of The Liquor Act, RSS, 1965, ch. 382, wherein 
“dwelling house” was defined to include the land appurtenant to 
a dwelling-house. 

It was held that the appeal must be allowed and a conviction entered: 
within the meaning of sec. 101 of The Liquor Act “land appurtenant” 
to a dwelling-house on an Indian reserve meant that piece of land 
which had been allotted to the respondent and which was insep- 
arably connected with the house or building actually occupied and 
used solely as a private residence, including the yard, garden or 
curtilage attached thereto but not the rest of the reserve: Re Fry; 
Reynolds v. Denne [1945] Ch 348, 115 LJ Ch 3: Trim v. Sturminxter 
Rural District Council [1938] 2 KB 508, at 515, 107 LJKB 687, applied. 

Statutes considered: Liquor Act, R.S.S. 1965, ch. 382, sec. 101; 

Criminal Code of Canada, 1953-54, c.51, s. 708(5); 

Indian Act, R.S.C. 1952, ch. 149. 

Regina v. Bonjoe (1961) 34 W.W.R. 463 

Indians - Possession of Intoxicating Liquor on Reserve - Defences - Mens Rea 

Essential Ingredient. 

Accused Indian was found in possession of liquor on a reserve and 
acquitted on a charge under sec. 96 (a) of the Indian Act, RSC, 
1952, ch. 149, his defence being that he confiscated said liquor from 
a minor. 

Held, dismissing the crown’s appeal, secs. 97 and 98 of said Act show 
that an absolute prohibition of intoxicants on a reserve was never 
intended: the defences of sickness or accident provided for by said 
sec 98 are not the only defences available to a charge under said 
sec! 96 (a); mens rea is an essential ingredient of a charge under 
said sec. 96 (o). Reg. v. Watts and Gaunt [1953] 1 SCR 505, 16 CR 
290, 105 CCC 193, reversing (1952-53) 2 WWR (NS) 217, 15 CR 331, 
104 CCC 207, 3 Abr Con (2nd) 418, and other authorities, applied. 

Cases referred to: Rex v. Ping Yuen (1921) 3 W.W.R. 505. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, ss. 96,97 and 98; 

Canadian Criminal Code, 1953-54, c.51, s.734. 



Regina v. Moses Ear (1966) 56 W.W.R. 175 
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Intoxicating Liquors - Illegal Possession by Reserve Indian - Indian Acting 
under Police Orders to Buy - Continuous Police Surveillance of 

Transaction - Whether "Possession" Established. 

It was held that the conviction must be quashed since the appellant 
did not have “possession” of the intoxicant within the meaning of 
the criminal law; he handled the case of beer knowing well what 
it was, but since he was under complete surveillance throughout 
the time that he handled it, he did not have that degree of control 
“outside public duty” which is an essential element of possession 
in law. Rex v. Hess (No. 1) [1949] 1 WWR 577, 8 CR 42, 94 CCC 
48, 7 Abr Con (2nd) 1204 (B.C. C.A.), applied; Rex v. Petheran 
[1936] 1 WWR 287, 65 CCC 151, 6 Abr Con (2nd) 619 (Alta. C.A.), 
distinguished. 

Appeal by way of trial de novo from a conviction under sec. 94 (a) 
of the Indian Act, RSC, 1952, ch. 149, of unlawful possession of 
intoxicants. Appeal allowed. 

The appellant, an Indian within the meaning of the Indian Act, was 
appointed a member of the R.C.M.P. He was taken by two mem- 
bers of the R.C.M.P. to the beverage room of a hotel, given money, 
and instructed to ask for half a case of beer; one policeman entered 
the beverage room and saw the appellant receive, without being 
challenged, the half-case of beer; the second policeman waited out- 
side in a car and saw the appellant leave the hotel with the beer, 
which this officer received from the appellant and marked for 
identification. The vendor of the beer was charged with selling an 
intoxicant to an Indian contrary to the Indian Act; the vendor then 
laid a private information against the appellant, charging the 
offence of which the appellant was convicted by the magistrate, and 
from which he appealed. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, s. 94(a); 

Police Act, R.S.A. 1955, c.236, s. 14(1); 

Liquor Control Act, 1958, ch. 37. 



R. v. Wapach (1975) W.W.D. 134 

Indians — Legal rights — Treaty Indian driving on reserve road 
when disqualified to drive by province not guilty of charge under 

s. 238(3) (a) of the Criminal Code, R.S.C. 1970, c. C-34. 

The accused, a "treaty" Indian, was driving a motor vehicle 

on a reserve road which was maintained by the Indian band of 

which he was a merrber, which road the public did not have access 

to as a matter of right. The accused had earlier been convicted 

under s. 236 and had been disqualified by the province from 

driving. On a charge under s. 238(3) (a), held, the charge 
should be dismissed. An Indian does not require a licence under 

provincial legislation in order to drive upon a road in an 

Indian reserve of which he is a member. A suspension or 
cancellation of his licence has no effect on his right to drive 

on the reserve and while on the reserve there is no disqualifi- 

cation under s. 238(3). 

Cases refer to: R. v. Johns (No. 2) 45 W.W.R. 65 

Statutes considered: Criminal Code, R.S.C. 1970, c. C-34. 

R. v. Bigeagle (1978) 1 W.W.R. 368 

Criminal law — Driving while disqualified — Indian driving on 

reserve road — Road used in ooimon with other residents — Reserve 

road a public road — The Vehicles Act, R.S.S. 1965, c. 377, s. 2 

(am. 1968, c. 83, s. 2(2)) — The Indian Act, R.S.C. 1970, c. 1-6, 

ss. 20(1), 30, 31(1) — The Criminal Code, R.S.C. 1970, c. C-34, 

s. 238(3) (re-en. 1974-75-76, c. 93, s. 19(2)). 

The Crown appealed the acquittal of an Indian who was charged, 

as a result of driving on a road in a reserve, with driving 
while disqualified. 

Held, an Indian living on a reserve is bound by provincial 
licensing laws when driving on reserve roads used in oomron 

with other residents even in the absence of evidence of a 

right of access or use by non-resident members of the general 

public. Such roads are public roads within the meaning of the 

Indian Act regulations and the term "general public" in The 

Vehicles Act should not be interpreted to defeat that. 

Cases referred to: R. v. Johns (1962) 39 W.W.R. 49 
R. v. Daniels (1975) W.W.D. 181 

R. v. Spear Chief (1963) 45 W.W.R. 161 

Statutes considered: Criminal Code, R.S.C. 1970, c. C-34 
(re-enacted) 1974-75-76, c. 93) 

Indian Act, R.S.C. 1970, c. 1-6 



R. v. Isaac 38 D.L.R. (3d) 349 

Motor vehicles — Application of provincial Highway Traffic Act 
(Ont.), s. 8(1), and Motor Vehicle Accident Claims Act (Ont.), 
s. 3(1), to Indian Reserve — Whether referentially incorporated 
into federal law — Whether charge laid under provincial 
legislation proper. 

The respondent was charged with offences against s. 8(1) of the 
Highway Traffic Act, R.S.O. 1970, c. 202, requiring the 
licensing of vehicles and against s. 3(1) of the Motor Vehicle 
Accident Claims Act, R.S.O. 1970, c. 281, also requiring the 
carriage of insurance. The offences occurred on a road within 
an Indian Reserve. On appeal frcm a judgment acquitting the 
respondent, held, the appeal should be dismissed. 

Cases referred to: R. v. Johns (1962) 39 W.W.R. 49 

Statutes considered: Highway Traffic Act, R.S.O. 1970, c. 202; 
Motor Vehicle Accident Claim Act, R.S.O. 1970, 
c. 281 Indian Act, R.S.O. 1970, c. 1-6 
Indian Reserve Traffic Regulations, 
P.C. 1954-1368, S.O.R. Con 1955, Vol. 2, 
p. 1954. 

R. v. Toney 28 C.R.N.S. 388 

Constitutional law — Indian — Charged wi th operating motorcycle 
contrary to The Motor Vehicle Act, R.S.N.S. 1967, c. 191, s. 68(1) 
— Indian Reserve Traffic Regulations requiring drivers to ccnply 
with provincial legislation — Punishment for infractions governed 
by federal law — Necessity for laying charge under the Indian Act, 
R.S.C. 1970, c. 1-6 — The B.N.A. Act, 1867, ss. 91, 92. 

An Indian was charged with an offence against a provincial 
statute governing motor vehicles. The facts were that the 
accused had operated a motorcycle upon the reservation without 
holding the appropriate licence. It was argued that the 
province lacked power to enact legislation regulating the 
driving of motor vehicles on Indian reservations in view of the 
provisions of the B.N.A. Act. It was further submitted that 
any such prosecution should be taken pursuant to a Canadian 
statute, the Indian Act. 



Cases referred to: Cardinal v, A.G. Alta (1974) S.C.R. 695; 
Union Colliery Co. of B.C. v. Bryden (1899) 
A.C. 580 
R. v. Johns (1962) 39 W.W.R. 49; 
R. v. Isaac (1973) 38 D.L.R. (3d) 349 

Statutes considered: Motor Vehicle Act, R.S.N.S. 1967, c. 191 
Indian Act, R.S.C. 1970, c. 1-6 

R. v. Spear Chief 42 C.R. 78 

Treaty Indian — Driving motor vehicle on reserve while operator's 
licence suspended — Ute Criminal Code, 1953-54 (Can.), c. 51, 
s. 225(3) as re-enacted by 1960-61, c. 43, s. 4 — Vehicles and 
Highway Traffic Act, R.S.A. 1955, c. 356, s. 2(f) as re-enacted by 
1958, c. 93, s. 2, and as amended by 1959, c. 93, s. 2. 

Accused, a treaty Indian, was convicted of driving a motor 
vehicle on a highway on an Indian reserve while his licence was 
suspended, contrary to s. 225(3) of the Code. 

Cases referred to: R. v. Johns 36 W.W.R. 403; 39 W.W.R. 49 
R. v. Johns (No. 2) (1963) 45 W.W.R. 49 

Statutes considered: Indian Act, R.S.C. 1952, c. 149 
Criminal Code 
Vehicles and Highway Traffic Act, R.S.A. 1958, 
c. 93 re-enacted 1959, c. 93. 

R. v. Gullberg (1953) 62 C.C.C. 281 

Indians — Indian Reserve — Applicability of Restaurant Act, (Alta. ) 
to — White man operating concession — Necessity for licence. 

A white man on an Indian Reserve is subject to the general laws 
of the Province, and must therefore obtain a licence to operate 
a concession — a restaurant — on the Reserve. The fact that 
it was during a stempede does not bring him within the exception 
for an "agricultural fair or exhibition" in s. 27 of the 
Restaurant Act, R.S.A. 1922, c. 228. 

Cases referred to: R. v. Wesley (1932) 4 D.L.R. 774 

Statutes Considered: Alberta Restaurant Act, R.S.A. 1922, c. 288 
Indian Act, R.S.C. 1927, c. 98 amended 
Statutes of Can., 1932-33. 



R. v. Johns (No. 2) 45 W.W.R. 65 

Highways — "Public Highway" — Vehicles Act, 1957, S. 2 (25) 
— Road not "Public Highway" by Mere Use of General Public — 

User Must be as of Right: — Road on Indian Reserve used by Public 
by Permission only not "Public Highway". 

Indians — Carman-Law Right of Indian to use road on Reserve 
without holding Driver's Licence — Vehicles Act, 1957, S. 60(1) • 

Indian Reserve Traffic Regulations, Reg. 6. 

A road does not become a "public highway" within the meaning of 

sec. 2 (25) of The Vehicles Act, 1957, ch. 93, merely because 

it is used by the public generally. Such use must be a matter 

of right in the public generally for it to become such a 

"public highway". 

The road in question was one built and maintained by Indians on 

an Indian reserve. Although used by non-residents, the Indians 

had the right to refuse the use of it to the general public 

Held, it was not a "public highway" within the- meaning of said 
sec. 2 (25). Reg. v. Tremblay (1963) 38 D.L.R. (2d) 435, at 

440, quoted and applied. 

Even if said road was a "public highway", accused, an Indian 

belonging to the reserve in question, could not be convicted 
of driving thereon without an operator's licence, because, in 

so doing, he was exercising his aomnon-law right, based on 

ownership of the free-hold, to use the lands over which he was 

passing for his own use and benefit, the: very purpose for which 

said reserve was established. Neither sec. 60 (1) of The 

Vehicles Act, 1957, supra, nor reg. 6 of the Indian reserve 

traffic regulations, P.C. 1954/1368, enacted pursuant to 
sec. 72 of the Indian Act, R.S.C., 1952, ch. 149, could not be 

cens trued as altering the canton law in this respect. 

Statutes considered: Vehicles Act, 1957, 1957, c. 93 
Indian Act, R.S.C. 1952, c. 149 

The Highways and Transportation Act, R.S.S. 
1953, c. 23. 



R. v. Johns, 39 VJWR 49; 36 WWR 403 
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Irriians - Reserves - Regulation of Traffic - Traffic Regulations - Application 

of Vehicles Act - Whether Road in Reserve "Public Highway" - Offence 
of Driving without Licence Properly Laid under Indian Act, s.72 - 
Criminal Law (General) - Refusal of Jurisdiction by Magistrate - 
When Mandamus Applicable Remedy. 

While the law of Saskatchewan relating to motor vehicles must be 
complied with because the Indian reserve traffic regulations, made 
pursuant to the Indian Act, RSC, 1952, ch. 149, so direct, the driver 
of a motoi vehicle on a reserve is not made subject to such provin- 
cial law. The wording of said regulations implies no abdication by 
parliament of any power to legislate with regard to Indians or 
reserves, but rather gives an affirmative direction to the driver of a 
vehicle to conform to certain standards. 

The operation of a vehicle without a driver’s licence contrary’ to The 
Vehicles Act, 1957, 1957, ch. 93, falls within the words ‘‘control of 
the speed, operation and parking of vehicles” in sec. 72 (1) (c) of 
the Indian Act, supra. 

To determine the question whether a road in an Indian reserve is a 
“public highway” within the meaning of sec. 2 (25) of The Vehicles 
Act, 1957, supra, the nature, purpose and locale of the road, whether 
it is confined to the reserve, crosses it, or is a road thereinto from 
without, may be factors to be taken into account. The provisions 
of any treaty affecting said reserve may also have a bearing. With- 
out evidence of such matters, to hold said road not such a "public 
highway” is tantamount to holding that no road in any Indian 
reserve can, under any circumstances, be such a "public highway.” 

Sec. S7 of the Indian Act, supra, relates to Indians and not to reserves. 
The purpose thereof is to make Indians, except in the circumstances 
set out therein, amenable to provincial laws to the same extent as 
non-Indians. Said section is of more general application than sec. 
72 of said Act and does not prevent a proceeding under the author- 
ity of the latter. 

A charge of operating a vehicle on a road in an Indian reserve with- 
out a licence may be laid under sec. 72 of the Indian Act, supra. 

Where a magistrate refuses to hear and determine a charge because 
of a preliminary objection which is unfounded, lie has declined, in 
effect, jurisdiction. There being no fads in dispute at this point, 
■ind the refusal being based on a mistake of law. ■mandamus should 
lie. Re Surtees and Samenuk (19591 2» WWR 622, at G32. 31 OR 391, 
i-25 CCC 233, 1959 Can Abr 173 (Sask. C.A.); Rc Cummir.g. P.M.; 
Zcg. ex rel Irvine v. Zetitner (1959 ) 29 WWR 679, 31 CR 402, 125 
CCC 259, reversing (1959) 29 WWR 16, 31 CR 174, 1959 Can Abr 738 
•Sask. C.A.), applied. 

Statutes considered: The Vehicles Act, 1957, c.93; 
Indian Act, R.S.C. 1952, c.149. 
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R. v. Daniels (1975) W.W.D. 181 

Indians - Treaty Indian driving motor vehicle on road in Indian reserve 
without operator's licence - Whether road is public highway. 

The accused, a treaty Indian, was driving a motor vehicle on a road in an 
Indian reserve without a valid operator's licence. Two lower Courts dismissed 
the charge of operating a motor vehicle without a subsisting operator's 
licence on the basis the road was not a public highway. 
Held: The accused was guilty. If the evidence establishes that a road in an 
Indian reserve is open to the public for the passage of vehicles such a road 
is a public highway under the Act and everyone who drives on the road must 
have an operator's licence. 

Statutes considered: Vehicles Act, R.S.S. 1965, c.377. 

R. v. Sack (1977) 18 N.S.R. (2d) 181 

Peace officer defined - Criminal Code of Canada, R.S.C. 1970, c.C-34, s.2(c) - 
A man was onployed by the Band Council of an Indian Reserve to police 
the Reserve - The Appeal Division held that the man was a peace officer 
within the meaning of s. 2(c) of the Criminal Code. 

Motor vehicle - Impaired driving - Breathalyzer - Demand - Who is a peace 
officer - The accused was given a danand by a man who was appointed a 
special constable and peace officer under the Royal Canadian Mounted 
Police Act, R.S.C. 1970, c.R-9, and who was employed by the Band 
Council of an Indian Reserve to police the Reserve - The Appeal Division 
held that the certificate of appointment of the officer under the Royal 
Canadian Mounted Police Act was valid and was admissible under s.8 of 
that Act in proof of his status as a police officer - The Appeal 
Division held that irrespective of his appointment under the Royal 
Canadian Mounted Police Act, he was a police officer within the meaning 
of s.2(c) of the Criminal Code by virtue of his employment by the Band 
Council. J , 

This case arose out of a. charge against the accused of 

refusing to comply with a breathalyzer demand contrary 
to s. 235 of the Criminal Code of Canada, R.S.C. 1970, 

c. C-34. The demand was made by a man who had been ap- 

pointed a special constable and peace officer under the 

Royal Canadian Mounted Police Act, R.S.C. 1970, c. R-9, 

and who was employed by the Band Council of an Indian Re- 

serve to police the Reserve. The accused was acquitted 

on the ground that the Crown had not established that 

the man who made the demand was a peace officer. The 

Crown appealed by way of a stated case to the Appeal 

Division. 

The Appeal Division allowed the appeal. The Appeal Di- 

vision held that the certificate of appointment of the 

officer under the Royal Canadian Mounted Police Act was 

valid and admissible to prove that he was a peace officer 

under s. 8 of that Act. See paragraphs 7 to 13. The Ap- 

peal Division held, further, that the officer's employ- 

ment as a peace officer by the Band Council made him a 

peace officer within the meaning of s. 2(c) of the Crimi- 

nal Code, irrespective of his appointment under the Royal 

Canadian Mounted Police Act. See paragraphs 14 and 15. 



Statutes considered: Criminal Code, R.S.C. 1970, c.C-34; 
Royal Canadian Mounted Police Act, R.S.C. 1970, c.R-9 
Interpretation Act, R.S.C. 1970, c.1-23. 
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R. v. Beboning (1909) 17 O.L.R. 23 

Criminal Law - Larcency - Indian - Indian Reserve - Theft of Hay - Stealing 
from Possessor - Crown Case Reserved. 

It is immaterial for purposes of theft whether the possessor of goods taken 
larcenously has or has not real right to them. Therefore, where hay was 
taken by a person acting as caretaker of an Indian on lands part of an 
Indian Reserve - 
Held: That it was inmaterial on a charge of theft whether the Indian had a right 
to possession without a location title under secs. 21, 22 of the Indian Act, 
R.S.C. 1906, c.81, or not, or whether the Superintendent of Indian Affairs 
might have prevented the removal of the hay. The Criminal Code applies to 
Indians as to others. 

Statutes considered: Criminal Code, R.S.C. 1906, c.146; 
Indian Act, R.S.C. 1906, c.81. 

R. v. Fireman (1971) 3 O.R. 380 

Criminal law - Principles - Indian killing cousin - Intoxication - Sentence 
of 10 years imposed on plea of guilty to charge of manslaughter - 
Whether cultural background of accused a consideration. 

Accused pleaded guilty to a charge of manslaughter in connection with 
the shooting of his cousin and was sentenced to ten years’ imprisonment. 
The accused was an Indian living in a remote settlement inhabited by 
persons having little contact with modern ways of life. He was 25 years 
of age, a trapper by occupation and had little comprehension of the 
English language. Held, on appeal, the sentence should be varied to one 
of two years’ imprisonment. 

A short term of imprisonment in the penitentiary would be substantial 
punishment having regard t.o a proper appreciation of the accused’s 
cultural background and of his character. The effect of his removal from 
his environment and his imprisonment would dull every sense by which 
he lived in the north country and, as he spoke no English and had 
difficulty in communication, it was improbable that useful instruction 
would be available to him. His difficulty in communication would also 
produce a loneliness that would be greater than that in isolation. A term 
of 10 years would greatly reduce the chance of his assuming a normal 
tolerable role in returning to society and might well result in the creation 
of a social cripple. The people of the community participated in and 
witnessed the arrest of the accused and knew that he had been segre- 
gated from them by proceedings in a distant place. To that community 
the deterrent lay in the fact that this particular individual of previously 
good character was sent to prison for his crime and the deterrent value 
was not dependent upon the magnitude of the sentence. It did not add 
greatly to the deterrent value of what had taken place that such a severe 
sentence be imposed and it was more important that to the whole com- 
munity justice appeared to have been done and that there continued 
to be respect for the law. 
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R. v. Good, 17 O.R. 725 

Indian lands - Renewing hay from - What constitutes "hay" - Right to include 

costs of comnitment and conveying to jail in conviction. 

The defendant was convicted for removing hay from Indian lands contrary to 

s.26 of the Indian Act, R.S.C. c.43. 

Held: That the word "hay" used in the statute does not necessarily mean hay 

from natural grass only, but what is commonly known as hay, namely, either 

frem natural grass or grass sown and cultivated. 

Held Also: That under this Act and the legislation incorporated therewith, there 

is no power to include in the conviction the costs of cormitment and conveying 

to jail. 

Statutes considered: Indian Act, R.S.C. c.43; 

Summary Convictions Act, R.S.C. c.178. 

R. v. Hill (1908) 15 D.L.R. 406 

Indian - Conviction for Unlawfully Practising Medicine - Application to 

Unenfranchised Indians - Constitutional Law - Stated Case. 

The defendant, an unenfranchised treaty Indian, residing on a reserve, was 
convicted for having practised medicine for hire, in Ontario, but not upon 
the reserve, without being registered pursuant to the provisions of the 
Ontario Medical Act, R.S.O. Ih97, ch. 176; and upon a case reserved by 
the convicting magistrate it was contended that that Act was ultra vires 
of the provincial Legislature, because Indians of the class or having the 
status of the defendant are wards of the Dominion, and subject in all 
relations of life only to federal legislation, under sec. 91 (24) of the British 
North America Act:— 

Held, that the defendant was subject to the provisions of the Medical Act, 
and was properly convicted. 

Per OSLER, J.A.:—Parliament may remove an Indian from the scope of the 
provincial laws, but, to the extent to which it has not done so, he must 
in his dealings outside the reserve govern himself by the general law which 
applies there. 

Semble, also, per OSI.ER, J.A., that the question wa« not one proper to be 
raised by means of a special case stated under R.S.O. 1S97, ch. 91, sec. 5. 
The Medical Act does not in tenus profess to be applicable to Indians, ard 
the question was really whether jit could be interpreted as applicable 
to them, not whether it was ultra vires if applicable to them. 

R. v. Johnson (1896) 33 C.L.J. 204 

Wbrrying sheep on Indian Reserve - Scienter. 

A sheep was worried on an Indian Reserve by a dog owned by an Indian resident 

thereof, who was sought to be made chargeable for the injury by the owner. 

Held: 1. That R.S.O. c.214, s.15, is not applicalbe, and a scienter must still 

be proved against such a resident. 

2. That without express power given by the Indian Act the Indian Council 

cannot alter the common law rule in this respect. 

Statutes considered: Ontario Act, R.S.O., c.214. 



267 fl 

R. v. Machekequonabe (1898) 28 O.R. 309 

Criminal Law - Manslaughter - Pagan Indian - Evil Spirit - Delusion. 

A pagan Indian who believing in an evil spirit in human shape called a 
Wendigo shot and killed another Indian under the impression that he 
was the Wendigo was held properly convicted of manslaughter. 

Statutes considered: Criminal Code, 1892, and amending Act 58 & 59 Viet. ,c.40. 

R. v. Moses, 68 WWR (N.S.) 509 

Criminal Law - Non-Capital Murder - Application for Bail - Principles. 

The prime consideration in deciding whether to admit an accused 
person to bail is the likelihood of his attending to stand trial, but 
other factors to be weighed are the nature of the offence, the 
punishment for it, the evidence to be given, the probability of 
conviction or acquittal, the time before trial, the chances of escape 
from trial, and the possibility of a repetition of the offence charged. 
The fact that non-capital murder is charged is not necessarily 
fatal to an application for bail. Where, however, the accused, a 
native Eskimo charged with non-capital murder, with no previous 
record but a history of mental disturbance in association with 
alcohol, made such an application, it was held that the public 
good, bearing in mind the risks involved if applicant were set free, 
required that bail be refused: Rex v. Ange [1949] OWN 555, 8 CR 
277, 95 CCC 192, 10 Can Abr (2nd) 6974; Rex v. Rae (1914) 32 
OLR 89, 23 CCC 266, 10 Can Abr (2nd) 6981; Reg. v. Cymbalisty 
(1962) 36 WWR 297, 36 CR 333, 132 CCC 149, 10 Can Abr (2nd) 
6971 (Man.); Rex v. Stewart [1946] 3 WWR 160, 2 CR 367, 54 Man 
R 324, 86 CCC 318. 10 Can Abr (2nd) 6975; Reg. v. Binns (1968) 
62 WAVR 180, [1968 ] 2 CCC 323 (B.C.); Reg. v. Lagus and Ziegler 
(1964) 46 WWR 505, 42 CR 288, 10 Can Abr (2nd) 6956 (Sask.); 
Rodway and Okipnik v. Reg. (1965) 44 CR 327, 10 Can Abr (2nd) 
6933 (Man.) applied. 

Statutes considered: Criminal Code, 1953-54, c.51; 
Liquor Ordinance, R.O.N.W.T. 1956, c.60. 

R. v. Pah-Cah-Pah-Ne-Capi, 4 C.C.C. 93 

Murder - Confession - Admissibility in evidence - Admission obtained by 
inducement or threat - Onus of proof. 

1. An admission of guilt made by a party charged with a crime to a person 
in authority under the inducement of a premise of favour, or by reason 
of menaces or under terror, is inadmissible in evidence. 

2. The Indian Agent, appointed under the Indian Act, R.S.C. 1886, c.43, for 
the Indian Reserve upon which an accused Indian lives, is a person in 
authority; and to allow in evidence a confession made to him it must 
appear that no inducement was offered to the accused to make it. 

3. The onus of proving that the alleged confession was not made under an 
inducement or threat is on the Crown. 

Statues considered: Indian Act, R.S.C., c.43; 
53 Viet., c.29 (Acts of 1890). 
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Armstrong Growers Association v. Harris (1924) 1 WWR 729 

Garnishment - Indian - Attachment of Moneys Owing to Indian for price of 
Grain grown on Indian Reserve - Grain sold to firm - Individual 

Garnished. 

By virtue of secs. 99 and 102 of The Indian Act, R.S.C., 1906, ch. 8, 
moneys owing to an Indian for the price of grain grown by him on 
an Indian reserve cannot be attached by garnishment, if there was 
nothing in the sale transaction to oust the ordinary rule that the debtor 
(purchaser) was required to seek out his creditor (the Indian) at home 
on the reserve and pay him there. 

A garnishee order was held to have been properly set aside on above 
ground (per Macdonald, C.J.A. and McPhillips. T.A.) and (per Galliher, 
and McPhillips, JJ.A.) on the ground that the garnishee order, which 
was issued by the registrar, was ineffective, in that the grain was sold 
to “J. S. Galbraith & Son,” whereas the garnishee order was against 
J. S. Galbraith only. 

Martin, J.A. dissented, holding that on the evidence the only inference 
to be drawn was that the sale was a matter transacted outside the re- 
serve, and so the money due to the Indian arising therefrom was a 
debt owing to him outside the reserve, and could be attached; also that 
(it being noted that the garnishee had admitted the debt and paid it into 
Court without any "dispute” or "suggestion” of non-liability or other 
claims) if the person garnished was in fact the person who comprised 
the said firm, then the attaching order was rightly issued in his name 
alone ( Walker v. Rorkc, 6 Q.B.D. 631) ; but if that fact was disputed 
by defendant the question could only be determined by an issue to be 
tried in the Court below. 

Cases referred to: Avery c. Cayuga (1913) 28 OLR 517; 

R. v. Hill (1907) 11 CWR 20; 
Sanderson v. Heap (1909) 19 Man. R. 122; 

A.G.v.Giroux (1916) 53 SCR 172; 

Sero v. Gault (1921) 50 OLR 27. 

Statutes considered: Indian Act, R.S.C. 1906, c.81; 

Attachment of Debts Act, R.S.B.C. 1911, c.14. 

Atkins v. Davis (1917) 38 OLR 548 

Indian - Enforcement of Judgement against - Property of residents on Reserve - 

"Person". 

The word "person" as used in sec. 102 of the Indian Act, R.S.C. 1906, c.81, is 

not to be read with the restricted meaning "an individual other than an Indian" 

given in sec. 2(c), for the context otherwise requires. Where judgment was 

recovered by an Indian against an Indian upon a prcmissory note made by the 

defendant Indian to a person not an Indian, who endorsed and transferred it to 

the plaintiff Indian, it was held that the latter was prevented from enforcing 

his judgment against the defendant Indian by seizure and sale of his goods and 

chattels on the Reserve upon which he resided. 

Statutes considered: Indian Act, R.S.C. 1906, c.31. 



Avery v. Cayuga, 13 D.L.R. 275 

1. GARNISHMENT ( § IC—15)—WHAT SUBJECT TO—BANK DEPOSIT OF IN- 
DIAN LIVING ON RESERVE. 

(Money deposited to his own credit in a bank beyond the Indian re- 
serve by an unenfranchised Indian living on a Reserve, is subject to 
garnishment as personal property outside of the Reserve and not with- 
in the prohibition of sec. 102 of that Act as to liens or charges on 
non-taxable property of Indians. 

[7f. v. Loritt, 23 Times L.R. 41, referred to.] 

2. GARNISHMENT (§ I C—15)—WHAT SUBJECT TO—PROPERTY OF INDIAN— 
PERSONALTY NOT SUBJECTED TO TAXATION. 

The fact that personal property is not subjected to taxation by 
the laws of the province, does not prevent money deposited in a'bank 
beyond a Reserve by an unenfranchised Indian living on a Reserve, 
being subject to garnishment or other charge under sec. 102 of the 
Indian Act, R.S.C. 1906, ch. 81. 

Statutes considered: Indian Act, R.S.C. 1906, c.81 

Beaulieu v. Petitpas (1959) Que. R.P. 86 

Requête en vertu de l'art. 697i c.p.c. — Indien habitant la réserve de Caughnawaga 
— Sujet à la loi sur les Indiens — Travaillant pour sa mère comme chaujjeur 
d'autobus — Analyse des art. 599, al. 9 et 697i c.p.c. — Portée de l'art. 88 de 
la loi sur les Indiens — L’arrêt Rivet c. De Guise [79 CR. 68] dijjérencié — 
Loi sur les Indiens [1952 SJl.C. c. 149] art. 87, 88 — Loi de l’Amérique 
du Nord britannique art. 91, al. 24 — Art. 599, a. 9, 697i, c.p.c. 

1. L'art. 88 de la loi sur les Indiens [1952 S.R.C. c. 149] rend insaisissable 
tous les «biens réels et personnels» de l’Indien qui sont «situes sur une ré- 
serve », peu importe que ces biens soient, tels un objet mobilier ou un bien 
immobilier, ou incorporels, telle- une créance, et il met ces biens à l’abri de 
tout mode quelconque de* « réquisition » ... saisie ... ou d'une exécution en 
faveur ou à la demande d'une personne autre qu’un Indien. 

2. Quant à l’art. 697f c.p.c., il n’offre au créancier qu’un mode d'exécution 
auquel son débiteur doit se soumettre sous peine de contrainte par corps 
et il permet par là à ce créancier d’atteindre de façon indirecte ceux-là seule- 
ineul des biens de suu déuneur que celui-ci reçoit à titre de salaire et qu’il 
est impossible d’arrêter entre les mains de l’employeur. 

3. L’exemption formelle de tout mode d’exécution, qui est accordée en 
vertu de l’art. 8S aux biens appartenant à un Indien et situés sur une réserve 
indienne, est beaucoup plus étendue que l’insaisissabilité créer par l’article 
599, al 9 c.p.c. 

4. On ne saurait donc trouver d’analogie entre les faits qui se rencontrent 
dans le présent litige et ceux de l’arrêt Rivet c. De Guise [79 C5. 68] où 
l’art. 697i avait été appliqué contre un fonctionnaire public à l'emploi du 
Gouvernement fédéral. 

5. Si la Législature pouvait à bon droit déroger à l’insaisissabilité créée par 
l’art. 599, 9 c.p.c., il est certain que l’application à l’intimé, de l’art. 697t c.p.c. 
serait incompatible avec l’exemption de l’art. 88 de la loi. des Indiens [1952 
SJl.C. c. 149). 

Statutes considered: Article 599-9, 697 i, Code de Procédure Civile 
Loi sur les Indiens, S.R.C. 1952, c.14. 
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Rrossard v. D'Aillebout (1914) Que. S.C. 412 

Sauvages - Insaisissabilité - Sauvage émancipé de facto. 

Juoiî :—i. Il n'existe aucune telle chose qu'un sauvage émancipé rit 
Nul sauvage n'est émancipé à moins que, au préalable, il ne se soit conformé- 
aux exigences des articles 107, 10S et suivants jusqu’à l'article 123 <lc la I,oi 
(les sauvages et qu'il n'ait reçu des lettres patentes qui proclament et sanction- 
nent son émancipation. 

2. J,cs biens mobiliers et immobiliers des sauvages non émancipés s-nit 
exempts de saisie. (1) 

Statutes considered: Loi concernant les sauvages, S.R.C., c.81 

Bryce, McMurrich & Co. v. Sait, 11 P,R. 112 

Judgment - Indian. 

On an application which was granted under Rale 80, for judgment against an 
Indian living with his tribe on their reserve, and not being the holder of 
any real or personal property outside the reserve. 
Held: That since the repeal of C.S.C. ch. 9, there is nothing to prevent an 
Indian suing and being sued, although by the Indian Act of 1880, sec.77 (D), 
the judgment will not bind any property of the Indian except that described 
in sec. 75. 

Statutes considered: Indian Act of 1880, c.28. 

Bussiëres v. Bastien (1900)17 ÇXie. S.C. 189 

Acte des Sauvages - Insaisissabilité de leurs biens - Regie nisi. 

JUGé :—1. En vertu de l'acte des sauvages, 46 Vie., ch. 43, Canada, et 
ses amendements, les biens meubles et effets mobiliers des sauvages 
sur leur réserve ^ont exempts de saisie. 

2. Le mot “ propriété," employé seul dans une disposition de la loi, 
comprend les meubles et les immeubles indistinctement. 

3. Une règle nisi émanée contre le défendeur, qui est sauvage, et 
qui s'est opposé à la saisie de ses meubles, sans toutefois commettre 
d'assaut sur l’huissier exploitant, sera cassée (quoshed). 

Statutes considered: 49 Viet., c.43; 
Loi des Sauvages, 46 Viet., c.43. 
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Re Caledonia Milling Co. v. Johns (1918) 42 OLR 338 

Division Courts - Jurisdiction over Indian - Order for committal under Judgment 
Debtor Procedure - Contempt of Court - Execution - Exemption - Powers of 
Provincial Legislature. 

Tlit- provision* of «ors. 100 cl of tie Division Courts Act. R.S.O. 1911, 
ch. 63, relating to the imprisonment of debtors, are not intended to apply 
to Indians. 

An Indian who has no projierty n'!«r than what is, by virtue of sec. 10-’ of 
the Indian Ai t. lt.S.C. !"0’,, ( ),. s|, ev nipt from seizure under execution, 
cannot he committed to gaol by a bivi-imi Court Judge, after examinâtidu 
as a judgment debtor, even though the Judge be of opinion that the Indian 
has sufficient mean- and ability pay the debt : the Indi in Art preventing 
tie- judgment creditor from talir.it tie assets of the Indian in execution, 
they cannot be reached indirectly. 

There" can be n ■ contempt hi within Mine that which is by law exempt from 
seizure; and the person of an Indian a ward of the Dominion Government 
and subject to the legislation of the Dominion Parliament by the British 
North America A t, see. 91 '-1 —cannot be tala-ti in execution under a 
provincial statute. 

Statutes considered: Indian Act, R.S.C. 1906, c.81; 
Division Courts Act, R.S.O, 1914, c.63. 

Campbell v. Sandy (1956) OWR 441 

Indians - Living on Reserve - Position under Provincial Laws - Wilful Failure 
to Attend on Judgment Simmons. 

S. 87 makes Indians subject to any provincial laws of general application except 
in so far as they are inconsistent with Dominion enactment or regulation. The 
Divisions Court Act is of general application and Indians are therefore now 
subject to it save only the exceptions of s.87. 
Under s.88 an Indian judgment debtor is exempt from execution if he has no 
property or interests outside the reserve. The judgment creditor is entitled 
to examine him on judgment summons to ascertain whether he has or not and he 
stands in no better position so far as the examination is concerned than any 
other person. If on examination it appears that he has property or interests 
outside the reserve and therefore subject to execution, an order can be made 
against him. 
Order granted to commit the defendant for contempt in failing to appear under a 
judgment summons. 

Cases referred to: Ex parte Tenasse; 
Avery v. Cayuga, 13 D.L.R. 275; 
Re Caledonia Milling Co. v. Johns (1918) 42 DLR 338. 

Statutes considered: Indian Act, R.S.C. 1952, c.149, s.87, 88; 
Division Courts Act, R.S.O. 1950, c.106. 



Cardinal v. The ÇXieen (1977) 2 F.C. 698 

Practice - Motion by defendant to have general issues of liability tried in 
preliminary trial, followed by issues of damages and accounting tried 

in a subsequent trial - Not same as application to refer damages to 

referee, as per Rule 480 - Alternatively, Rule 474 application to have 

three particular issues of law tried with undisputed facts in a 

preliminary trial. 

The plaintiffs’ action arises out of the surrender of part of 
their reservation. The defendant applied for an order under 
Rule 474 that the issues as to liability be tried in a preliminary 
trial, and that the matter of damages and accounting be 
considered in a subsequent trial, pending the outcome of the 
first trial. Alternatively, the defendant applied under Rule 474, 
for an order that three particular issues of law, whose relevant 
facts were not in dispute, be considered in a preliminary trial. 

Held, the motion for an order to determine the general issue 
of liability separately from the issues of damages and account- 
ing is denied. Rule 474(1)(n) is not intended to achieve the 
same thing as Rule 480—the deferral of the trial of issues that 
will be of no consequence in the absence of liability or that may 
well be readily settled once liability is established. To equate all 
“the issues as to liability" in this action with the kind of 
questions of law, and for questions as to admissibility of 
evidence, that Rule 474 contemplates to be subject of a prelim- 
inary determination, is to do some violence to the apparent 
intent of Rule 474. The Court is not asked to provide for the 
preliminary determination of a question of law that it has 
serious reason to believe will be an end to the action, but rather 
to provide for the determination of all the issues of law and 
admissibility of evidence necessary to determine liability in 
respect of all the issues raised in the action. 

Held also, the motion for an order to determine three 
particular questions of law in a preliminary trial is dismissed. 
Although these questions could be dealt with conveniently in 
such a preliminary proceeding, there seems no very good reason 

for doing so, since they arc not the only issues and their 
disposition would not likely dispose of the action. Although it 
was represented that a final disposition of the three issues 
would facilitate the trial of other actions pending before the 
Court, it is not a matter properly to be taken into account. The 
plaintiffs arc entitled to have their action tried on its own 
merits alone. 

Statutes considered: Indian Act, R.S.C. 1906, c.81. 
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Charbonneau v. Delormier, 8 (lie. P.R. 115 

Opposition afin d'annuler - Proof of status of Indians - Real and personal 
property exempt fran seizure. 

Held: 1. The status of an Indian as such may be proved by his certificate 
of birth, his general reputation, his residence in the reserve 
or his election as municipal councillor. 

2. The real and personal property of Indians inside the reserve is 
exempt fran seizure. 

Cases referred to: Lepage v. Watzo, 8 R.L. 596; 

Busseiêres v. Bastien, 17 S.C. 189. 

Statutes considered: Indian Act, R.S.C., c.43. 

Cherrier v. Terihonkow (1889) 5 Mont. L.R. 33 

Prohibition, Writ of - When it may issue - Seizure of goods of Indian - 
Jurisdiction. 

HELD:—1. A writ of prohibition can be issued from the Superior Court 
to an inferior tribunal, only when the inferior tribunal is exceeding 
its jurisdiction, or is acting without jurisdiction. 

2. A Commissioners’ Court has jurisdiction to hear and determine a 
cause against an Indian, and to issue a writ of execution upon the 
judgment rendered in such cause : and the fact that goods have been 
seized which are by law declare! to he exempt from seizure does not 
justify the issue.of a writ of prohibition to the Court from which the 
execution issued. 

3. The proper proceeding in such circumstances is an opposition afin 
d'annuler. 

Statutes considered: Acte des Sauvages, S.R.C., c.43; 

Article 1213 Code de Procedure Civile. 

Crepin v. Delorimier (1930) C.S. 36 

Indiens - Insaisissabilité - Depot de banque. 

Aux termes de la loi des Indiens, un depot de deniers effectué dans une banque 

par un Indien, constituant un droit incorporel non susceptible d'être taxé par 

les lois actuelles, est insaisissable. 

Statutes considered: Indian Act, S.R.C., c.98, s.102,105. 
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Delorimier v. Cross (1937) 62 Que. K.B. 98; reversing 73 Que. S.C. 377 

Indians - Land in a Reserve - Possessory Action Superior Court - Provincial 
Jurisdictions - Superintendent General of Indian Affairs. 

In a possessory action taken by one Indian against another of the same Band 
concerning land in the reserve - if such an action can be taken at all - the 
plaintiff must show that he has a legal right to possession. Possession for 
the time prescribed by the Civil Code is not sufficient; he must show that 
he has been located in the manner provided by the statute. 
Held: That the Superior Court had no jurisidction to deal with the matter, i.e. 
a possessory action taken by an Indian on a Reserve against another Indian 
on the same Reserve. 

Cases referred to: Point v. Dibblee Construction Co. 

Statutes considered: Indian Act, R.S.C. 1927, c.98, s.21, 119, 110,39,35,106, 
18,22,31,32,33,55,105,106; 
Article 2194 C.C. 

Delorimier v. Delorimier (1935) 74 Que. S.C. 101 

Indiens - Dommages-interets - Saisie-arrêt apres jugement - Dépens. 

Un Indien qui obtient un jugement en dommages-intérêts contre un autre Indien 
peut, avec l'autorisation de son avocat, pratiquer une saisie-arrêt pour les 
dépens. 

Statutes considered: Loi des Indiens, S.R.C. 1927, c.98; 
Articles 553, 555, Code de Procedure Civile. 

Diablo v. Rice (1942) Que. S.C. 418 

Indians - Seizure of an immoveable - Nullity - Jurisdiction - Judgment not 
susceptible of execution. 

An immoveable property on an Indian Reserve belonging to the estate of a 
deceased Indian cannot be seized in satisfaction of a judgment endorsed 
against his widow. An opposition to the seizure should be mantained. A 
judgment of the Court ordering the sale to proceed would not be susceptible 
of execution and furthermore, the Superior Court is without jurisdiction 
ratione materiae to order such a sale. 

Cases referred to: St. Catherine's Milling & Lumber Co. v. The Queen (1889) 
14 App. Cas. 46; 
Delorimier v. Cross (1937) 62 K.B. 98; 
Point v. Dibblee Construction Co. (1934) 2 D.L.R. 785. 

Statutes considered: Indian Act, R.S.C. 1927, c.98; 
Articles 514, 778-783, C.P.C. 
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Feldman v. Jocks (1936) 74 Que. S.C. 56 

Exemption from seizure - Indians - Moveable property outside of the Reserve - 
Automobile repairs - Seizure - Taxation. 

Only goods of nn Indian which are subject to taxation can 
be seized. The fees paid for the registration of a motor vehicle 
and for the licence or permit to drive it are not taxes within 
the meaning of the Indian Act. 

The automobile of an Indian which is outside of the 
Reserve (Caughnawagn) and is there merely for the purpose 
of some temporary repairs is not personal property held 
“outside of the reserve” and is not subject to seizure by a 
judgment creditor. 

Cases referred to: Simkevitz v. Thompson 
Avery v. Cayuga, 13 D.L.R. 275. 

Statutes considered: Indian Act, R.S.C. 1927, c.98; 
Motor Vehicles Act, R.S.Q. 1925, c.35. 

Geoffries v. Williams, 16 D.L.R, (2d) 157 

Whether garnishment lies against Reservation Indian with respect 
to debt owed latter—Indian Act (Can.), sa. 87, 88(1)—Since the en- 
actment in 1951 [c. 29] of s. 87 of the Indian Act, R.S.C. 1952, c. 149, 
a debt owing to a Reservation Indian is subject to attachment in 
garnishment proceedings brought by his judgment creditor and this is 
so in spite of s. 88(1) of the Act which provides that “subject to 
this Act, the real and personal property of an Indian situated on a 
reserve is not subject to attachment”. The 1951 amendment provides 
that "all laws of general application in any province are applicable to 
Indians in the province, except to the extent that such laws are in- 
consistent with [the Indian] Act” and, as a result, the British 
Columbia Attachment of Debts Act, R.S.R.C. 1918, c. 20, under which 
the garnishment proceedings were brought, is applicable to Reserva- 
tion Indians, and their property, in the absence of any specific exemp- 
tion in the Indian Act. Semble, also, that as the debt owing to the 
Indian, which was the subject of (lie garnishment, was an ordinary 
debt, its situs was the residence of the debtor and consequently was 
not "personal property situated on a reserve” within the provisions of 
.*. 83(1). [Arins/rom/ Growers’ Ass'n v. Harris, [1924], 1 D.L.R. 
1043, 1 W.W.R. 729, 33 B.C.R. 285, cxpld & distd] 

Cases referred to: Armstrong Growers Association v. Harris (1924) 1 DLR 1043; 
Feldman v. Jocks (1936) 74 Qae. S.C. 56; 
Crepin v. Delorimier (1930) 68 Que. S.C. 36; 
Avery v. Cayuga (1913) 13 D.L.R. 275; 
Campbell v. Sandy, 4 DLR (2d) 754; 
Pope v. Paul (1937) 2 WWR 449. 

Statutes considered: Indian Act, R.S.C. 1952, c.149; 
Attachment of Debts Act, R.S.B.C. 1948, c.20; 
Constitutional Questions Determination Act, RSBC 1948,c.66. 
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Hannis v. Turcotte (1878) 8 Q.L.R. 708 

Les meubles des sauvages, lorsqu'il sont sur une Réserve Indienne sont exempts 
de saisie et, dans l'espece actuelle, le cheval de Hannis, étant gardé par 
lui à sa demeure au village Indien sur leur réserve, ne pouvait être saisi. 
La loi est claire à ce sujet, surtout lorsqu'elle dit que les autres biens 
des sauvages, par exemple, ce qu'un indien récolterait et aurait sur une 
terre qu'il aurait louée en dehors de la réserve, sont seuls sujets à la 
saisie. 

Cases referred to: Lepage v. Watzo (1878) 8 Q.L.R. 596. 

Statutes considered: Acte des Sauvages, 1876 (39 Vict., c.18); 
Code Civile, article 12; 
Statuts Refondus du Bas Canada, cap.94. 

Ex.p. Lefort c. Dugas (1887) 3 M.L.R. 298 

Conviction under the Indian Act - Appeal - Procedure - Informer or prosecutor. 

HELD :—1. That the sections of the Summary Convictions Act, 2 R. S. 
c. 178, relating to appeals, are applicable to convictions under the 

' Indian Act, 1 R. S., c. 43- 
2. That except as to objections upon the face of the record, the respon- 

dent ought to begin. 
3. That an exception contained in the clause enacting the offence ought 

to be negatived, but if it be in a subsequent clause or section it is 
matter for defence and need not bo negatived; but this would not 
necessarily make the conviction illegal (2 R. S. c. 10S, soc. SS). 

4. That in the circumstances of this case, Montour (the Indian to whom 
liquor was supplied) was a witness other than the informer or prose- 
cutor. . , 

Statutes considered: Suirmary Convictions Act, 2 R.S., c.178; 
Indian Act, 1 R.S., c.43. 

Lepage v. Watzo (1878) 8 Q.L.R. 596 

Jugé: 1. Qu'en vertu de l'Acte des Sauvages de 1876 (39 Vict. ch.18) les biens 
meubles et effets mobiliers des sauvages sont exempts de saisie. 
2. Que le mot propriété, employé seul, dans une disposition de la loi, comprend 
les meubles et les immeubles indistinctement. 

Statutes considered: Acte des Sauvages 1876, (39 Vict. c.18). 



Levesque c. Dubë (1949) Que. P.R. 47 

Juridiction du juge de paix - Depot fait en Cour supérieure. 

Juge: Le propriétaire d'une automobile saisie pur une faute de son préposé, 
n'a pas le remade de l'appel, et peut se pourvoir par certiorari. 
Sur un certiorari, on peut discuter le droit du juge de paix d'ordonner la 
saisie d'une automobile destinée au transport de boissons chez un Indien. 
Le depot de $50 exigé avec une requête pour certiorari, se fait à la Cour 
Supérieure. 

Statutes considered: Article 1292, Code de Procedure Civil, Loi des Indiens, 
S.R.C. 1927, c.98. 

McKinnon v. Van Every, 5 P.R. 284 

Contract with Indians - Interpretation of statute - Repealing Acts. 

A debt contracted by an Indian while Con. Stat. cap. 9 was in force, cannot 
now be sued for under 32-33 Viet. cap. 6. 
Quaere, whether a judgment can be obtained against an Indian even under the 
latter act. 

Statutes considered: Con. Stat. Can., cap. 9; 
32-33 Viet. (1869), cap. 6. 

Mintuck v. Valley River Band, 83 D.L.R. (3d) Part 3, 324 

Judgments and orders - Satisfaction - Garnishment - Member of Indian band 
obtaining judgment against band - Issuing garnishment order attaching 
bank account of band - Indians - Whether Garnishment Act law of 
general application in force in Province - Whether inconsistant 
with Indian Act. 

Section 88 of the Indian Act, R.S.C. 1970, c. 1-6, provides that "all laws of general 
application from time to time in force in any province” apply to Indians in the Prov- 
ince "except to the extent that such are inconsistent with this Act”. The 
Garnishment Act, R.S.M. 1970, c. G20, is a law of general application and as a result 
a garnishment order, issued to satisfy a judgment obtained by a member of an In- 
dian band against, inter alia, the band, and attaching a bank account of the band, is 
valid. The Garnishment Act is not inconsistent with the Indian Act in the circum- 
stances of this case. While s. 89(1) of the Indian Act provides that “the real and per- 
sonal property of an Indian or a band situated on a reserve is not subject to .. . at- 
tachment . . there is an exception made for an attachment by an Indian. In 
addition, the band’s interest in the bank account is not personal property situated 
on a reserve within the meaning of the section. 

Cases referred to: Kruger & Manuel v. R. (1977) 75 DLR (3d) 434; 
Cardinal v. A.G. Alta (1973) 40 DLR (3d) 553; 
Avery v. Cayuga (1913) 13 DLR 275; 
Geoffries v. Williams (1958) 16 DLR (2d) 157; 
Re Adoption Act (1974) 44 DLR (3d) 718; 
Armstrong Growers Ass'n v. Harris (1924) 1 WWR 729; 
Feldman v. Jocks (1936) 74 Que. S.C. 56; 
Crepin v. Delorimier (1929) 68 ÇXie. S.C. 

Statutes considered: Garnishment Act, R.S.M. 1970, c.620; 
Indian Act, R.S.C. 1970, c.1-6. 

36. 



Nianentsiasa v. Akwirente, 3 Low. Can. Jurist, 316 
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Security bond given in appeal by Indians is valid,inasmuch as in the present 
case, the Indians who became securities were, as appeared by the affidavits, 
in possession as proprietors according to the Indian customary law, of 
certain real estate situated and lying within the tract of land appropriated 
to the uses of the tribe to which they belonged. 

Cases referred to: Commission of Indian Lands v. Payant. 

Statutes considered: 17 Geo. 3, ch. 7; 
3 & 4 Viet., ch. 44. 

Peterson y. Cree (1941) 79 C.S. 1 

Indians - Seizure of salary - Moveable property outside the reserve - Situs 
of salary - Stare decisis. 

A member of the Oka band of Indians, who is domiciled at the Indian Reservation 
at Oka but who works in Montreal, cannot contend that his wages are situated 
in the Reservation and are in consequence unseizable if it appears that the 
wages were earned in Montreal and were payable there. 

Cases referred to: Crepin v. Delorimier (1930) 68 S.C. 36; 
Feldman v. Jocks (1936) 74 S.C. 54; 
Avery v. Cayuga (1913) 13 D.L.R. 275; 
Ex.p. Tenasse (1931) 1 D.L.R. 806. 

Statutes considered: Indian Act, R.S.C. 1929, c.98, as replaced by 20-21 
Geo. V, c.25. 

Pope v. Paul (1937) 2 WWR 449 

Indians - Liability of Property of to Execution - "Personal Property outside 
of the Reserve" - Gasoline Boat. 

A gasoline boat of which the defendant, an unenfranchised Indian, was a part 
owner, held under the circumstances not to be property of an Indian on a 
reserve and not property which secs. 102 and 105 of the Indian Act, R.S.C. 1927, 
ch. 98, prevented from being seized under execution. 

Cases referred to: Armstrong Growers Ass'n v. Harris (1924) 1 WWR 729; 
A.G. for Can. v. Giroux (1916) 53 S.C.R. 172; 
Avery v. Cayuga (1913) 28 OLR 517. 

Statutes considered: Execution Act, R.S.C. 1924, c.83; 
Indian Act, R.S.C. 1927, c.98. 
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Rousseau v. Nolette (1919) 57 Que. S.C. 433 

Vente avec condition suspensive - Propriété - Sauvage - Confiscation - 
Garantie. 

1. If gu le la von li' avec conflit ion sns|iciisive cl rétention, 
t’e la part du vendeur, du droit de propriété et avec confiscation, 
en cas d'itiT' races do paiement, des iiioiilanlsaiiléricureniciit payés- 

2. Celle condition peut être stipulée, même dans un contrat 
avec un sauvage; elle équivaut à In garantie que l’arliele 102 de 
la loi des sauvages (S. rcv. (I5*0lij, ch. 81) autorise le vendeur à 
prendre pour toute partie du prix de vente qui n’a pas été payée. 

Statutes considered: Loi des Sauvages, S.R.C. 1906, c.81. 

[EX Parte] Tenasse (1931) 1 D.L.R. 806 

Indians - Civil action - Jurisdiction of Courts - Execution against property - 
Attachment of body. 

The effect of the Indian Act is to place Indian property outside reserves on 
the same footing as property of other persons but as the Indian is a ward 
of the Dominion Government his body cannot be taken in attachment under 
Provincial law relating to civil actions. 
The Legislature of New Brunswick in passing the Towns Incorporation Act, did 
not intend to confer upon any Civil Court any power directly or indirectly 
to interfere with Indians. 

Statutes considered: Indian Act, R.S.C. 1927, c.98, s.102-5, reenacted by 
1930 (Can.) c.25, s.10; 
Towns Incorporation Act, R.S.N.B. 1927, c.179, ss.127 
et seq. 

Williams v. Joe (1973) 5 WWR 97 

Executions - Order for delivery of chattel. 

In an action for the return of a stump puller and parts plaintiff obtained 
interlocutory judgment; he now sought an order that execution be issued for 
the delivery of these items; alternatively, if the propery could not be found, 
for an order that the Sheriff distrain upon defendant's property. The motion 
was brought under M.R. 647. 
Held, M.R. 647 was applicalbe to proceedings in the County Court and plaintiff 
was entitled to the order sought, whether or not there had been an assessment 
of value. 
The Indian Act appears to allow an order such as this to issue as between 
Indians. If the action were between a non-Indian and an Indian, doubt might 
exist as to whether such an order could be made, which would have the effect 
of authorizing a trespasser upon an Indian reserve by the Sheriff. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6. 
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Chigman v. R. (1934) Ex. C.R. 1934 

Crown - Jurisdiction - Crown as Trustee - Statute of Limitation - Non- 

Assignability °f claim against the Crown. 

Held: That the Exchequer Court has jurisdiction to entertain an action 
arising out of the taking of lands under the Rideau Canal Act, 8 Geo. IV, 
c.l. 
That the Crown can only be constituted a trustee by express statutory 
provisions or a contract to which the Crown is a party. 
That a claim against the Crown, in the absence of acquiescence, is not 
assignable. 

Cases referred bo: Henry et al v. R. (1905) 9 Ex. C.R. 417. 

Statutes considered: Rideau Canal Act, 8 Geo. IV, c.l. 
"An Act to enable His Majesty to grant to a Company to 
be incorporated by charter, to be called "The Canada 
Company" certain lands in the Province of Upper Canada, 
and to invest the said company with certain powers and 
privileges and for other purposes relating thereto." 
6 Geo. IV (Imp.), c.75; 
Exchequer Court Act, R.S.C. 1927, c.34; 
Statutes of Limitation: 
Imperial Statutes 3-4 Wn. IV, c.42; 
2 Viet., c.19 and R.S.O. 1927, c.106; 
R.S.C. 1927, c.34 
"An Act to limit the period for owners of lands making 
claims for damages already occasioned by the construction 
of the Rideau Canal and for other purposes therein 
mentioned." 2 Viet., c.19. 

Re Hill v. Telford (1908) 12 O.W.R. 1090 

County Courts - Order of Judge in County Court action - Jurisdiction - 
Security for Costs - Indian Plaintiff - Liability to Give Security - 
Privilege - Constitutional Law. 

When an Indian leaves his reserve and comes into the courts of the province 
for relief, he submits himself to the jurisdiction and procedure of the court 
and there is nothing in the Dominion law antagonistic to this reasonable and 
obvious conclusion. 

Statutes considered: R.S.O. 1897, c. 89; 
R.S.C. 1906, c.81, s.103. 



Re Nelson (1936), O.R. 31 
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Certiorari - Order confiscating automobile made by Magistrate under sec. 
132 of The Indian Act, R.S.C. 1927, c.98 - No plea by accused - No 
evidence offered - No depositions made - Entire absence of judicial 
proceeding before Magistrate - Whether certiorari lies. 

A Police Magistrate purported to make an order under sec. 132 of The Indian 
Act, R.S.C. 1927, c. 98, for confiscation of a motor car. On a motion by 
way of certiorari the record disclosed that the accused had not pleaded, 
that no evidence of any description had been offered, and that there were no 
depositions. 
Held: That there had been no judicial proceeding before the Magistrate in any 
sense of the ward, that the Magistrate acted with jurisdiction and that 
therefore the case was a proper one for certiorari. 
Rex v. Nat Bell Liquors Ltd. (1922), 2 A.C. 128, distinguished, on the ground 
that therein seme evidence had been offered at the trial although none of 
the evidence so offered justified the conviction. 

Statutes considered: Indian Act, R.S.C. 1927, c.98. 

Sunday et al v. St. Lawrence Seaway Authority , 72 D.L.R. (3d) 104 

Courts - Jurisdiction - Federal Court - Indians claiming compensation in 
Federal Court in respect of lands transferred to provincial power authority 
pursuant to agreement between federal Government and provincial Government - 
Whether Federal Court has jurisdiction over provincial power authority. 

To determine whether the Federal Court has jurisdiction over any party it must 
be determined whether it would have such jurisdiction if the claim advanced 
against that party stood alone and was not joined in an action against other parties. 
The mere fact that the federal Government is also a party to the action does not 
give the Court jurisdiction under s. 17 of the Federal Court Act, R.S.C. 1970, c. 10 
(2nd Supp.), over the other party. Section 19 of the Federal Court Act, which gives 
the Court jurisdiction in respect of controversies between the federal Government 
and the Provinces does not give the Court jurisdiction over an agency of the Prov- 
ince where there is no existing controversy. Nor does the Court have jurisdiction in 
respect of a claim for compensation for the taking of lands by the provincial agency 
for hvdro-electric power purposes under ss. 22(1} and 23 of the Act w hich confers ju- 
risdiction on the Court in matters concerning navigation and shipping The provin- 
cial Courts have jurisdiction in respect of a claim to compensation for the expropria- 
tion of Indian lands and thus the Federal Court does not have jurisdiction under s. 
25 of the Act as against an agency of the provincial Government. 

Statutes considered: Indian Act, R.S.C. 1970, c.1-6; 
St. Lawrence Development Act, 1952 (No.2), 1952 (Ont.) 
(2nd Sess.), c.3; 
St. Regis Islands Act, 1926-27 (Can.), c.37; 
International Rapids Power Development Act, RSC 1952,c.157; 
Federal Court Act, R.S.C. 1970, c.10 (2nd Supp.). 
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