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1 .o INTRODUCTION

Environmental assessment is widely used in Canada as an instrument f&- development planning

and decision making. The institutional arrangements fix this purpose are both \\rell developed and

administrati\~cl~  complex. Canada is a federal state in which responsibility for EA is divided between

the national Ie~x~l,  ten pro\Gxes, hvo territories, municipal and First Nation jurisdictions. All of these
jurisdictions ha\~ established operational EA systems which are characterized  by a mix of common

and distincti\rc  elements. In addition, various joint EA regimes ha\Te  been created under fcderal-

provincial  agreements, and separate processes are in place in a number of municipalities and in native
jurisdictions.

Recently, comprehensive reforms were made to the federal and some provincial EA systems

(c.g. Alberta, British Columbia, Nova Scotia). Other jurisdictions have made procedural adaptations

\\ithin existing institutional frameworks (e.g. Ontario, Quebec). As well, the intergovernmental

fi-amc\\wrk  hjr EA coordination is being overhauled. These changes to law and process respond
to acknon~ledged  deficiencies in the effectiireness  and efficiency of pre\ious  EA practice. In effect,

a ‘second generation’ of C:anadian EA systems are emerging, replacing or modif\ling  the framc\~wlts
and processes  that date from the seventies and eighties.

This report describes these de\~elopments.  It reviews and compares the federal, provincial

and territorial EA fi-ame\\w-ks  and processes, identifies the attributes of effectilreness  for ‘new

generation’ (Canadian yxtems, and relates these to trends and issues of contemporary practice.

The anal!xis has been  undertaken as a joint initiative of Canada’s EA Administrators and contribution

to the ongoing uwrk of the international study of EA effectiveness. As such, the report supplements
the countr!’  status report prepared by Canada as part of the effectiveness stud!7 and provides a basis

for further research and de\x9opment  of the enabling conditions of sound practice.
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2.0 AN OVERVIEW OF CANADIAN EA SYSTEMS

The main features of federal and provincial EA systems are briefly described in this section.

A three part review, is mrdertaken  focusing on:

i> institutional frameworks, including law and other basic requirements;

ii) process and procedures of EA application; and

iii ) interjurisaictioil~~l  cooperation, including joint EA regimes established by federal-
provincial  agreements.

2.1 Institutional Frameworks

A composite ‘at-a-glance’ o\rerview  of institutional  similarities and differences among Canadian

EA systems is gi\xn in Figure 1. The provisions and arrangements made by federal, provincial and

territorial governments are comparatively reviewed against 18 characteristics considered by Canadian

EA administrators to Lx important. Each element is briefly reviewed and current practices are summarized.

When combined, the elements pro\idc  a composite profile of Canada’s EA systems and illustrate the

rcspecti\Te credentials of the federal, provincial and territorial processes.

2.1.1 Environmental Assessment Legislation
En~~iron~~lental  assessment is formally legislated in ten provinces  and one territory (Figure 1). The

federal go\vnmcnt  passed the Cnwzdinn E;tzzGwzmentul  Assesswent  Act (Act) and “proclaimed
it” in January~  1995, thus bringing the statute into effect. Prior to this and since 1984, the federal

en\~ironmentr~l  assessment process was guided by a Cabinet order. The Yukon Territory has no fixma

instrument. Land and resources in the Yukon Territory are generally covered by the federal legislation.

The Ontario Environmental  Assessment Act (1975) is the longest in use.

2.1.2 EA is a Planning Process and Impact Assessment
The federal process requires proponents to follow a logical planning process, as wrell  as predicting

and mitigating environmental impacts. This combination of a planning process and impact assessment

is shared by four provinces and one territory. Six provinces and one territory require proponents to

ckraluate impacts, identit3T mitigative measures and assess the residual impacts of the project, but do

not require a proponent to follow a prescribed process (Figure 1 ).



2.1.3 Definition of the Environment
One territory defines environment as being the physical and biological environments. The federal

and f?)ur pro\Gxial  jurisdictions also include the social and economic environments in so far as they

ma\ be affected by a change in the physical or biological environment. An impact on fisheries could

affect the economic and social well being of a community and thus these economic and social impacts

must be addressed. Six provinces and one territory use a broad definition of environment  which
includes physical, biological, social, economic, cultural and technical matters (Figure 1).

2.1.4 Public and Private Sector Application of EA
All jurisdictions apply EA to both the public and private sector with the exception of Ontario
and Yukon (Figure 1). In Ontario, private sector projects which are similar to public sector projects,
e.g., infi-astructure and landfill sites are subject to environmental assessment. Other private sector

projects such as hydroelectric dams, mines or industrial complexes can be made subject to the Ontario

En\%-onmental  Assessment Act if other legislation is unlikely to be effective in achieving environmental

protection as broadly defined in the Act. The Ontario government would pass a project specific

regulation to do this.

2.1.5 Scope of Environmental Assessment Act or Policy
Four provinces apply environmental assessment to projects, activities, programs and plans. Five other

pro\4nces  and the federal government apply environmental assessment to projects and activities only.
Roth territories apply it only to projects. The federal government has a separate EA process for federal

government policies and programs based upon a Cabinet directive.

2.1.6 Size of Projects that are Assessed
Seven of Canada’s provinces provide specific lists of projects  that are assessed. These lists are usually

compiled on the basis of the risks or threats to the environment. Other provinces and the federal

go\~ernment  apply en~rironlllental  assessment to major and minor projects. The federal government

lists major projects \vhich  require comprehensive study. There are mechanisms for low impact projects
to be screened out of the assessment process. Alternatively, a streamlined process, such as the class

environmental assessment process in Ontario is used to environmcntall)I~tally  assess minor projects. The

<Zlass  EA in Ontario, applies to projects which ha\re (i) predictable effects, (ii) can be mitigated with
kno\\rn  technologies, and (iii) are frequent in number and often small in scale. The territories apply

en\%-onmental  assessment to major projects which are usually determined b!r the Minister or

go\xzrnment  on a case-by-case basis.
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2.1.7 Policy Level Environmental Assessment
Two Canadian jurisdictions, namely, Newfoundland and Nova Scotia have provision for policy level
environmental assessment. The federal government, however, requires an evaluation of the environ-
mental implications of policies  submitted for Cabinet consideration. There is a procedure f6r doing
this which is not part of the enviromnental  assessment legislation. On occasion, other provinces have
undertaken EAs with major policy elements, e.g. Ontario has done so for timber management and
a 2 5-year energy demand-supply plan.

2.1.8 Cumulative Effects
The federal government, Alberta and British Columbia require proponents to assess the cumulative
effects of their projects on the environment. In these three jurisdictions, this provision is explicit in
new legislation. Some jurisdictions take the view that the responsibility to assess cumulative effects
is implied or is explicit in various interpretative guidelines which have been produced to assist practitioners
in environmental assessment. Other jurisdictions (those marked “X” in the Figure 1 column on
Cumulative Effects) have no explicit or implied requirement to address cumulative effects.

2.1.9 Alternatives to the Project
The new federal Act and three provincial jurisdictions require proponents to address alternatives to
the undertaking which are fLmctionally  different from the project under examination. For example,
a proponent of a highway project may be required to examine alternatives such as rail in terms of its
effectiveness in solving the problem and its environmental impacts. Most provinces and the federal
government require proponents to examine alternative methods of implementing their project. This
involves variations in design, e.g., a bridge versus a tunnel. Both territories only require a proponent
to examine the specific project for which they are seeking approval.

2.1.10 Approvals Granted under Environmental Assessment
With one exception, all provinces issue a formal environmental assessment approval, licence or permit
(Figure 1). These typically specie?  conditions of approval for the project to follow. Both territories,
federal government, and Newfoundland provide advice to government regulators relative to envi-
ronmental approvals. Tllis advice is informal and non-binding. Upon receipt of this advice, government
agencies proceed to evaluate the project and issue approvals as appropriate. There has been a trend
to move towards issuing a formal EA approval with explicit conditions.
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2.1.11 Provisions for Exemptions
l-kept  hr New Brunswick and Manitoba, all jurisdictions make provision for granting exemptions
to proponents from the requirements of environmental assessment legislation (Figure 1). Iii some
cases, the process for gaining an exemption is entirely discretionary and a matter for government to
decide, as in the case of Ontario, Newfoundland, and Nova Scotia. In other circumstances, explicit
criteria or thresholds are set forth for proponents to be granted an exemption as in the case of Quebec,
British ~~olumbia  and Canada. In Saskatchewan exemptions can be granted in emergencies.

2.1.12 Public Involvement
Public in\~ol\~ement is a cornerstone of Canadian EA. It is explicitly required in legislation by seven
pro\inccs and the federal govermnent.  Other jurisdictions strongly advise proponents to provide
for public in\~ol\~ement particularly of those who may be affected by the project or activit)‘.  Most
jurisdictions provide guidance on appropriate mechanisms for public involvement.

2.1.13 Independent Review of Environmental Assessment by Panel or Board
All jurisdictions \\ith the exception of Prince Edward Island and the Yukon provide for the use of
an independent rcvriewr  panel or legallv constituted board to examine environmental assessments in
special cases. The special cases may constitute highly controversial projects, new’ technologies, or a
major commitment of natural resources. A large hydroelectric project, nuclear waste disposal tech-
nology, or a pulp and paper mill are esamples of projects that have been referred for independent
panel revievv,.

2.1.14 Authority of the Review Panel or Board
In most Canadian jurisdictions, the reviewr panel or board provides recommendations to govern-
ment (Figure 1 ) which it is not obligated to follow. However, the principle that those who heard
the e\idcnce are in a good position to judge matters, carries considerable weight. Two provinces,
namel!~ Alberta and Ontario, have review boards which make decisions. In these two jurisdictions,
go\‘ernment essentially givres  the decision making authority to the Boards who decide the matter
based on the evidence placed before them. Under the C’ti~~zndian  E~zvironme~ztd  Assessment Act
XI EA panel or mediator is required to come to a conclusion on project justifiability. A negative
conclusion, namely that a project cannot be justified in the circumstances, can be overturned only
1~17 (1abinet Order.

2.1.15 Formality of the Panel or Board Carrying out the Review
In t-i\re provinces,  one territory and federally, panels or boards are formally constituted but are not
judicial (Figure 1). Thus the test of evidence in law courts and legal procedures are not necessarily
adhered to, c\idence is not svvorn  and cross examination of witnesses is infrequent. In four provinces,
IIO\\~C~XX,  the process is judicial or quasi-judicial. This is essentially an adversarial process in w~hich
the \ric\\rs  and opinions of various parties are tested and challenged before the hearing panel or
board. Witnesses are examined and administrative justice rules prevail, e.g. fairness, impartiality.
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2.1.16 Intervenor Funding for Panel or Board Process
Six provinces and hvo territories have no formal funding system to support participants in panel or
board reviews (Figure 1 ). However, this is changing. Four provinces and the federal government
no\\’ have formal intcrvenor fimding  processes. In the case of the federal and British Columbia
jurisdictions, the government financial117 assists intervenors to present their case to the hearing panel
or board. In Alberta, Manitoba and Ontario, the proponent pays the funding to intervcnors at the
hearing. The amount of‘ funding is highly variable. In some jurisdictions the amount of fLlnding is
adjudicated bv a panel. Such panels determine who should receive funding on the basis of their
particular interest in the project or activity and what the amount of that fimding should be.

2.1.17 Participant Funding Early in the Planning Process
Manitoba, British Columbia and the federal jurisdictions have specific provision for providing fLlnding
to interest groups earl!;  in the planning process. In the case of Manitoba, participant funding is on a
discretionar!r  basis. In the cast of British Columbia and the federal government, participant fLlnding
is encouraged through guidelines on a voluntary basis. Other jurisdictions encourage proponents to
make available some funding to help particular interest groups or other governments participate in
the environmental  assessment process, e.g., indigenous peoples.

2.1.18 Conflict Resolution Provision
Most jurisdictions do not provide for conflict resolution, however, this situation is changing. Fi\Te
pro\Tinces  currently use or promote mediation and conflict resolution throughout the environmental
assessment process. Tht: federal Act provides an opportunit\r  to use mediation to reach co~~sc'~~sus
aL3out the measures to address the adverse environmental effects of the project. This has the potential
to alToid  the time and expense &i>r  a panel review.

2.1.19 Conclusions
En\ironmcntal assessment in Canada is a living and evohing process. Canada, British Columbia,
Alberta and Nova Scotia have recently changed their legislation. The trend overall is towards a bigger-
picture, more comprehensive and increasingly democratic process for planning and decision making
to meet the challenge of sustainability.  Three institutional developments are improving EA perti)rmance.

Broader consideration of need and alternatives. There is a critical requirement to take a ‘big picture’
vic\\r of problems if sustainability is to be realised. Canadian practice has sho\\rn considerable progress
in csamining  need and alternatives to a proposal. For example, Ontario Hvdro’s t\\rcnt\r-fi\re \~ear
Energr l~emand-Suppl!  Plan ‘\vas  subject to the Ontario EA process including a quasi-judicial hearing
\~hich resulted in the plan being n+thdrawn  by the proponent \\hen demand projections \vcre rc\iscd.
High\jqT  authorities may be expected to take a broad transportation approach to sohing problcn~s
rather than limiting the solution to increased highway capacity.
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Extending and deepening public involvement. This is vital to enhanced allocation and management
ofen\~ironnlental  resources. Public involvement, through deeply entrenched Canadian EA processes,

has changed ovxx time from strictly information dissemination to broader consultative approaches.

Direct public involvement in decision making is evident in many public sector projects. Recent

enhancements to the federal system include an electronic public registry of projects, public consul-

tation during comprehensiv~e  studies and mediation as an alternative to the well established public

hearings or panel process. Environmental assessment is changing from being strictlyr an impact

analysis into both a process involving public input and an impact analysis involving mitigation and

monitoring.

Focus on cumulative effects. This is becoming a reality in many EAs. Two aspects to cumulative

effects assessment are evident, firstly the cumulative effect of the project when added to past projects
on keyr indicators of sustainability such as carrying capacity and secondly, the cumulative effect of

the project and other proposed or potential projects on valued ecological and environmental resources.

The latter is sometimes addressed through public policy development and land use planning. The West
Castle decision of the Alberta Natural Resources ConservTation  Board dealt with the ecological

footprint of a proposed mountain resort, encompassing cumulative effects, carrying capacity and

biodivxxsityr.

In Canada, environmental assessment is legislated and in most jurisdictions provides for specific

EA approvals. In some jurisdictions other approvals are prohibited until the EA approval has been

obtained, e.g. Canada and Ontario. There is a trend to define enviromnent  in broad terms so that
it includes the biophvsical, social, economic, cultural and technical environments.

2.2 Processes and Procedures

An ov.ervievvr  of the procedural similarities and differences among Canadian EA systems is

givren in Figure 2. The processes followed by federal, provincial and territorial governments when

applving EA are compared against 11 characteristics considered by EA administrators to be important.

Each of these elements are reviewed in brief. When combined together, they provide a composite

profile of Canadian EA processes and the main steps and activities that are undertaken.
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KEY TO FIGURE 1

EA Act l Ixgisl~~tcd
r,L l’olic!~  or guideline
X N o  fi~-tii~l  legal instrunxnt

EA as Plauning  Process and Impact l EA is Impct Asstxsmcnt
Assessment C> EA i\ ,I Plmning Process md I mpxt Assessnlcnt

Broad-Definition of Environment a 13iopli!fsiccd,  Socio-econoniic dtld I‘cclmicJ;  direct allot indirect
i Riopli~~sic,~l  ,iiicl  rrldtccl  sosio~economic  cffccts
X 13iopli~5iccd  onI!.

Public and Private Sector a Public aid hi\ Jte Scctol
i’ Public Scc‘tor ,ind wlcctcd  pri\,,lte  5cc‘tol
X Public Scctol

Scope of Act/Policy l I’rojccts, ,ktl\itics,  l’rogr,1113s,  l’ld116
0 Projects,  XctiIitics
X l’rojccts otil!~

Size of Projects 0 MJJO~  ,3nd minor impcts  and large  and sm,dl projects
it Spccitii  lists of projects
X hl,ljor  projects or ds clctermincd  b!r Alinistcl

Policy Level EA a Inclutlccl  iti IcgisLltion
X Not included

Cumulative Effects l E\;plicit  rcquircmciit  in Act or Regul~~tioii
Implied  01’  guiticlinc  hais

X Not rcquircd

Alternatives 0 F.hplicit rquircment  to csmlinc  fiinction,dl!~  cliffcrcnt ,iltcrn,lti\.c4  to tllc
projec t  c.3. r,iil  1’s. ro,id \‘s. ‘iit

i E\pliiit requirciiient  to curnine cliffcrcnt ,dtcrnati\~c  mctllocl~
ot‘inlplcmcnting projccr  c.s. \itc\ or clcsig:n\

X E\,iminc tlic project  onI!.

Approvals Granted l Formal  apprcn  ~1, licciicc or permit  issued  for I-.;i  b.ith caplicit  ~:onclitions
I Spccidist  ,itl\isc to other dg:cncics to issue tlicir  ,lppr~\~~lls
X N o  form,il  or iiit;mii,il  ~ppro\~d  grmtcti

Provision for Exemptions l No pro\ i\ions  fi)r cscmptions
, khemptions hsccl on clcfincct  tlircsliolcts  or critcri,~

X l~is~rctionx~~ c\cmption5 grmteci  13)~  go\xzrnnlcnt

Public Involvement 0 SLitiiton rcquircmcnt in Act or l<cgul,ltioii
, \‘oluntLG.  ,inct  5uggestccl  iI1 giiictcline5

X No c\pliCit requircmcnt

Review of EAs l l’ro\~i\ion5  for inclcpcndcnt  rc\ic\\  I>!.  pnel or lxmd
i) Iii li011w  I-c\,ic\\,
X No pro\  ision

Autl~ority  of Review panel or board a lhxision m,iliing
X Kc~c,mm~nc~~tions  onI\,

Formality of panel or board 0 Judic1,d  or qua-judicial  ,d\us,ukl
, Fomi,il but not juclicid
X Infimll~ll

Intervenor Funding for panel 0 c~o\.crnl~lcnt  p<x!Y
or board process I’roponcnt p,1\3

X N o  tiu-md  fiiiicling

Participant Funding early in planning a Esplicit  st,itutor!  t-cquircnicnt
process I) L’oliint,ir~~,  encour,igcci 131, giidelinc\

X No 1-cc~ulrcmcllts

Conflict Resolution Provisions a hlecii,itloii  or .Altcrticiti~~e  134putc  k~olution  i hl)K) ottcrcct  ds sn
,iltcrii,iti\  c to rc\ic\\. 13)  ho,id,  ,igciic!~  or pncl

hlccti,ition  or AI)R  offcrcd throughout  the FA l’rocc54
X (‘ontlict  resolution  not offcrcd



2.2.1 Project Screening
Screening is a mechanism fix- evaluating the probable impacts of a project based ~lpon past experience

\\ith similar projects. Eleven of the thirteen jurisdictions provide fix-  project screening (Figure 2) .
The federal system provides  a comprehensive study list that requires a detailed analysis of projects that
are listed. ~~oncurrentl~;  the federal jurisdiction lists activities \xGcli  are excluded from consideration.

Man!~  projects or acti\rities  \\4lich arc not on the comprehensi\~e  stud!r or exclusion lists are scrccncd

to ascertain the significance and mitigability  of the impacts. If the screening has identified the need
f&- further I-e\+\\;  taking into account any appropriate mitigatiire measures, the Minister of En\~ironment

mav be asked to refer the project to mediation or a panel revie\xT.  Whereas other projects or acti\ ities
\\hich  are shown to have mitigablc impacts are screened out of fin-ther \\rork  under the en\~ironmental

assessment legislation.

Similar processes exist in most of the provinces. In Ontario, a comprehensi\7z  class en\ironniental

assessment process is used for small or low impact projects such as minor power  transmission lines,

\\rater  supple \\Torks,  10c~~l  roads. The class environmental assessment process provides  for studies
and limited public in\~ol\~enicnt  f-i,r  minor impact projects and more detailed studies and public

in\x)l\xzment  process ti)r larger projects still within the class en\~ironme~lt~~l  assessment. There are

clc\~n  classes of projects  \\+ich follow this screened process in Ontario.

2.2.2 Scoping to Key Decision Topics
Approsimatel~r  half of the jurisdictions have made provision for focusing environmental assessment

on 1~~7 decision topics (Figure 2). These include the federal system, five provinces and one territory.

Other jurisdictions have maintained a comprehensive approach to assessment. Ho\vc~xx, it is expected
that there  \\ill be a cant-inued trend tolvards scoping to key decision topics \\itli  a \ie\\r  to inipro\Te

ef&ti\xxess and efficicncjr.

2.2.3 Project Terms of Reference
Most jurisdictions develop specific terms of reference for a comprehensi\xz  environmental  assessment

at the beginning of the process. This requirement is legislated in some jurisdictions and is infi)rmal

in others. These terms of reference  are used as the basis fix- managing the process and determining
the J~~LLIC~~ of the en\,ironinent~~l  assessment. Ontario has deireloped  terms of reference f?)r some
groups of projects, 1-i)r  example, landtill  siting projects.

2.2.4 Specific Mitigation
All jurisdictions require proponents to speci5 what mitigative measures they propose to appl>r  in

order to limit or ameliorate adverse effects of the project or activity. In a legislated en\+ronmental
assessment process, these mitigative measures can constitute a legal and binding obligation on the

proponent.
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2 . 2 . 5 Filing an Environmental Assessment or Report
All jurisdictions with the exception of the Yukon require a proponent to file a document known
as an environmental assessment or an environmental impact statement. Jurisdictions have specific
guidelines which set out the content, organization and level of detail  to guide proponents in the
preparation of these documents.

2.2.6 Review of Environmental Assessment by Government and the Public
EA reports must also be available to the public who are given an opportunity to provide comment
to the decision maker on the environmental assessment. All provinces and the federal jurisdiction
require that the environmental assessment be formally reviewed by governments (Figure 2). In some
jurisdictions, a fi)rmal government review report is published. Public notice is provided that this
go\~ernment  revie\+T  is ajrailable. Such notice is provided through newspapers and/or the electronic
medium of a registry. The review of the environmental assessment will comment on the adequacy
of the proponent’s response to the project terms of reference, will identiQ  outstanding information
requirements and may recommend specific terms and conditions that should be imposed on the
proponent by the approving authority.

2.2.7 Terms and Conditions of Approval
Ten out of thirteen jurisdictions make provision for imposing terms and conditions on any environmental
assessment appro\ral.  These terms and conditions usually respond to information gaps, contingency
plans, and other matters that can be resolved by a proponent taking specific action. In some jurisdictions,
terms and conditions can be used to limit the extent of a development. Upon receiving an environmental
assessment approlral, the proponent must then evaluate whether a project remains viable under the
conditions set.

2.2.8 Surveillance of Construction or Implementation
Onl!~  Alberta and Ne\~+&ndland  formally carry out surveillance of construction or implementation
of the project to ensure compliance with the conditions of approval (Figure 2). Most other jurisdictions
carry out surveillance of some key activities related to the environment, e.g., construction activities
\\ithin a rioter. The emphasis of the past has been on prediction and mitigation of impacts; the trend
fi)r the tilture is tolzlards enhanced surveillance, monitoring and periodic auditing.

2.2.9 Monitoring of the Effects or Post-Construction Evaluation
Three provinces require that monitoring of environmental effects be carried out (Figure 2). This
can be done by the proponent and reported to the legislated authority or as a matter of routine by
local regulatory officials. Such monitoring Lvould ensure compliance not only with environmental
assessment appro\rals  but also with other environmental legislation. Most jurisdictions undertake
monitoring on a partial or optional basis. Often public complaints will trigger an investigation or
inspection.
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British Columbia 0 0 0 0 0 0 0 X 0 0 0

Al berta 0 0 0 0 0 0 0 0 0 0 0

Saskatchewan 0 0 0 0 0 0 0 0

Manitoba 0 X 0 0 0 0 0 x ’

Ontario 0 X x . . 0 0 X ‘2 X 0

Quebec X X 0 0 0 0 0 /j_ x ”

New Brunswick 0 0 0 0 0 0 0 0 X (

Nova Scotia 0 X 0 0 0 0 0 X
/

x 1.

Prince Edward Island / 0 0 0 0 / 0 0

Newfoundland 0 0 0 0 0 0 ; 0 \/ X

Northwest Territories l x x l l 0 c, X X

Yukon .I 0 I)( 0 I X
I

X X X

Canada [CEAA) 0 0 0 0 0 0 X X 0

KEY: l Yes <J Partially/Optionally x No

Compiled by: EA Branch, MOEE, Ontario from survey of jurisdictions. Prepared: September, 1994



X2.10 Periodic Audits of Approvals
<:urrcntl!~,  only three provinces carry out periodic audits of approvals (Figure 2). The province of

Saskntchevv~an  undertakes audits on an ‘as-needed basis’. Many jurisdictions do not carry out such

audits. Most jurisdictions anticipate public demand for such audits in the future.

2.2.11 Periodic Evaluation of the Environmental Assessment Process
E:n\,ironlnental  assessment in Canada is a living process. It responds to changes in public expectations,

attitudes and de\x_xloping  technologies. Most jurisdictions have carried out or are in the process of
carr!ring  out major reviews of their environmental assessment process (Figure 2). The federal govern-

ment, British Columbia, Alberta and NovTa  Scotia have recently enacted nevv7  legislation govrerning

cii\‘iroiinieiit~~l assessment. Saslcatchewan  intends to present new legislation to the provincial assembly.

Ontario has concluded a major adnlinistrati\re  reform of their cm~ironmental  assessment process nllich

rcd~~ced the time to conduct govrernment  rcvievvs  by 60’%,  developed extensive guidance fix- proponents

and applied conflict resolution techniques to solving problems.

2.2.12 Conclusions
Dcspitc the important developments described above, there are a number of problems with process

efficienc!r  and cost-effectiveness. The time, costs and uncertainties associated vvith EA are the subject
of long standing complaints by industry and de\Telopment  proponents. Lack of complete harmonization

bctvveen  the EA systems also contribute toward duplication of work and increase time and cost burdens
imposed on proponents (see belovvl).  Many improvements demanded by user and client groups can

be easilvr  implemented. These include firm timelines for completing the process, clear and explicit
guidance  to proponents and consistent administration of the rules of the game. All jurisdictions are

moving  in these directions, but this is also a time of ‘downsizing’ budgets and staffing in Canada.

2.3 Interjurisdictional Arrangements for Environmental Assessment

During the 199Os, the coordination of EA processes has become a signiticant  preoccupation

in C:anadn.  Sevwal  initiatives are being pursued with a vievv to establishing a nen’ interjurisdictional
regime fix the application of EA. These respond to long standing concerns with overcoming the problems

of dul-'lic‘ltion,  delay and inconsistency caused by division of responsibility for environmental protection

bctvveen  levrels  of government. Recent interest in process harmonization was triggered by several

highprofile conflicts o\w EA requirements for water resource developments, two of which vvere

the subject of litigation and judicial decisions. Superimposed on these evwlts  are nevv~ international

conv’entions,  regional and bilateral treaties and agreements on environmental protection vv~hich

impinge ~lpon EA practice, often requiring federal-provincial consultation.
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2.3.1 Canadian Cooperative Federalism
Under the Rhtisb Nwth Amwicn Act of 1867, federal and provincial governments have broad11
prescribed ‘heads of power'  related to what is now known as the environment. For example, the
federal government retains responsibility for ‘navigable’ waters, fisheries, indigenous peoples and

nati\re hlds, the territories and matters necessary for ‘peace, order and good government’ (a clause
which has been used to expand federal powers). The provincial governments were assigned authorities
fix-  all (other) natural resources and crown (public) lands within their boundaries. 111 the case of
the North\\rest  and Yukon Territories, there has been steady dcvolution of powers kx-  environmental
management to the territorial governments. As well, native peoples have been given considerable
autonomy O\W- the administration and disposition of lands and resources under a series of treaties
and land claim agreements.

Cooperative federalism is the t-ernl widely used to describe the process of federal-provincial regulation
and exchange to clari+ and/or adjust the division of powers, in this case with regard to cnvironnxzntal
protection and assessment. This has become an area of growing interest to legal and policy analysts.
One  conm~entator has recent-ly described it as a ‘soft-law twilight zo~le’,  where the public interest
beconies ‘lost in (intergovernmental) space’. By which he means environmental law and policy x-e

articulated through a11 obscure, largely secret process ‘that is inaccessible to the public, . ..ahmost
unknowable even fcx- lawyers.. . and largely escapes both legislative control and judicial revie\fr’
(Gertler, 1993, 260). While this metaphor contains certain elelnents of truth, it also overlooks
recent ad\~ances  and the political checks and balances that are built into them.

2.3.2 The Impact of the Rafferty and Oldman  Court Decisions
The legal impetus to recent Canadian developments in cooperative EA, stems from court decisions
o11  the RujJ?m~ Almueda  (1989, 1990) and the Oldman  River (1992) cases (for an analysis, see Lucas,

1993). 111 both instances, the interjurisdictional issue was whether the federal EA process should
be applied to major darn projects which had undergone provincial assessnlent. A prior dctcrnlining
factor \\‘as  that the federal Environmental Assesslnent  and Revienr Process Guidelines Order ( 1984)
\z’as  mandatory (legall!: binding) not discretionary, as previously believed. Federal approvals MI_X
required in the Rnjjkrty Alumeda project because the dam was located on an international ri\xzr
affecting water flows at the LJS border and in the Oldmnn  project because the danl was subject
to the illnvz>nbl~  Waters Pmtection Act. The political fallout and legal benchmarks associated
\\ith these decisions (I<afjcbt?l  was upheld in the Federal Court of Appeal and Oldwznn mwt to._ I_
the Supreme Court of Canad a) signposted the need for a f-ilndamental change in coordinating
EA s\‘stcllls.
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2.3.3

In addition, several previous areas of agreement  were the subject of litigation  and judicial

These included:

existing cooperative EA regimes, notably the James Bay Northern Quebec Agreement (Box 1);

evolving experience in establishing joint terms of reference ti)r federal-provincial I-CA  reviews
(Box 2); and

an earlier generation of now lapsed general agreements respecting environmental qualit!

(Box 3).

Legal Provisions for EA Cooperation
The Iiuffcrgf  and Oldnmn  cases, inter uliu, precipitated the drafting of the Canadian Environmentul
Assessment Act ( 1995) to replace the EARP  Guidelines Order. Several sections of the Act refer to
and establish provisions ti>r process coordination, including the delegation of EA responsibilities

to the provinces under certain conditions ofolTerlapping  jurisdictions. As Kennct (1993) notes, the

various provisions  are primarily concerned with core functions of EA (information gathering, testing
and dissemination) and are clearly aimed at protecting their integrity. He also identifies the relevant

sections of the federal Act. Key rec-luirements  are paraphrased in Box 4, and co\w, ti)r example, har-

monization  of screening, comprehensive study and joint review panels.

To date, the ~hnudiun Envimnmentul AssessmeTit  Act (1995) contains the most detailed and specific
legal provisions  for process harmonization. Certain provincial la\\Ts also provide similar authorizations,

including the substitution of EA procedures established by other jurisdictions. Alberta is an example

(also described in Kennett, 1993). The province’s Environmental Pmtection  and Enhunceme~zt  Act
( 1993) has provision fijr intergovernmental agreements and provides explicitly fi>r joint EA that

accord substantially with the Alberta Act and its specific provisions.

2 .3 .4 Principles for Process Harmonization
Under the auspices of Canadian Council of Ministers of the Environment (CCME), three reference

documents on EA harmonization have been prepared. The ACME is a standing f&urn for cooperation
on en\~ironmental  matters. It sought interjurisdictional consensus on EA process harmonization

through several steps, leading to a draft framework (see Box 5). Highlights of the CCME Draft

Framework include:
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i> recognition that the federal and provincial processes are consistent in intent and principle;

ii) acknowledgement of the need for clear rules that are consistently applied, eliminate unnecessar)

duplication and are sensitive to proponent needs and concerns for a timely and ftir process;

iii) statement of eighteen principles and items to be included in bilateral accords and issue

specific agreements; and

iv) commitment to establish a ‘single window’ for communication and coordination of matters

affecting each party’s EA process.

Negotiating these multilateral agreements occupies time and energy, such that it is sometimes
questionable if the final agreement was worth the effort. The test, of course, lies in implementation;

vvhether  and hover  fi-ameworks  and agreements lead to concrete action and specific resolution of disputes.

Before turning to this question, note that some Canadian legal and policy analysts have compared
the CCME process unf:,~vourable  to an Australian initiative that led to a National Agreement on

Environmental Impact Assessment (ANZECC 199 1). T he concern is that the CCME process has been

limited to broad principles and generalities, whereas the Australian agreement is more comprehensive
and solidly founded (see Box 6).

2.3.5 Bilateral Agreements
The first bilateral agreement on process harmonization,  the Canada-Alberta Agreement for Environmental

Assessment Cooperation, vvras signed in August 1993. It is based on the principles set out in the ACME

Draft Framevvork  and provides for the establishment of subsidiary agreements on a range of specific

issues. Federal and provincial officials consider the agreement represents an important step toward

EA cooperation, and unqLlesti~~ll~~b1~~  it is when judged against the prc-Raffert!r interjurisdictional

regime.

In that context, the Canada-Alberta Agreement includes two important subsidiary

protocols. These cov’er:

9 joint panel reviews - with concise guidelines for the appointment of members of both

governments; and

ii) designated notification procedures - that both parties will follow with respect to projects
potentially subject to joint EA.
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Box 1: The James Bay Northern Quebec Agreement (JBNQA)

Est,~blished in 1975, the Agreement l\x signed b!r the Canada and Quebec gowrnnxnts, the Cree and
Inuit,  the Jmxzs R+f lk~&~pnxnt and Energy Corporations, respectkvllr,  and Hydra Quebec.  It established
,I coniples regime  ofcn~~ironmcnt~~l aid socictl  inip,act 3sxssnicnt  proccdurcs. T’\\w  ,1d\+x)t-!r  coniniittccs

\\.crc cstL~blixhed  to deal \fith cn~~ironmcntal  ,lnd social concerns of proposed de\,elopments  tix ‘impact
~oncs’ north aid south of the 55th pxc~llcl.  South of SS”N,  ‘1 tripxtite E\~c~luLltion  <:ommittee,  cstablishcd
under  the )~~mcs  l<,i!r Ad\isol?r C:omnlittec  on the En\ironnicnt,  rcconiniends  to the tidcr,il,  pro\~inci,il
aid loccil  (‘rcc ,idministrators the cstent of EISs  required f-i)r  proposed dc\~clopmcnt.  North of the 55th
pa-clllcl,  the rcsponsibilit\r  for preparation of guidelines is assigned to J Fcdcral-Inuit  Rc\ie\\F Panel fi)l
dc\~clopmcnt  proposals  specified under the Agreement. For other propos&,  a bi partite screening committee
performs  the s,umc  function. The Agreement  has been the source of ongoing litigation and c‘cw I‘ll\‘,
including rulings th,lt changes require the endorsement of ,111  the sign,ltories.

Box 2: Examples of Joint Terms of Reference for EA Reviews

l Terms of the Coopcrati\~e Re\4e\\r of the Alberta-Pacific (Al-Pas) Forest  Industries Inc.
Pulp hlill ( 1980)*.

l (h~d,~-No\~~  Scotia Agreement  to conduct a Public En\ironment~l  Assessment Ke\ie\\’ of
the Proposed  H~lli~ls-l~~rtmouth  Metropolitan Se~~g:e Treatment  Facility ( 1990).

0 (:,ln,lc~,l-M,~nitol~~l  Agrccmcnt  on Terms  of Reference  f-ill-  a E‘cderal-Pro\~inci~l  Panel to conduct
‘1 Public En\4ronmcnt~l  Assessment  Rc\iew of the Proposed Cona\\~,lp,l Project  ( 199 1 ).

* ‘1’11~  Al-l’ac  Agreement  has been the subject of se\w-al judici,ll rc\ie\zrs.

Box 3: Federal-Provincial Accords for the Protection and Enhancement of
Environmental Quality

Sc\~n  of these Accords \\we  concluclcd.  Most are apparently no longer in force. Also, it is not entireI!,
cleL~r  \\~hx opercltionc~l  impact the Accords hxi. Under the umbrcll,~ of the Can&-Alberta Accord, tix
cx~~nplc, there \\‘a  ‘1 subsidia-y  Agreement  concerning En\%-onmcnt~l Impact Asscssnlcnt  of projects  in
Albcrt,l. ‘I’llis l,lpscd dt the end of its three yxr tcrnl,  befix the Court decision on the Oldwaw project.
Ho\\.c\‘cI.,  z\lbcrt,l rcportedlv  intcrpretcd  the Agreetment  as pro\‘iding  fi)r d rcduccd  fcderJ1 role in EA;
\\.liilc the fcderLiI  go\wnment  reportcdl!~  initially refused to conduct ai dsscssnicnt,  citing ,i pxcillcl
(:,iii,ic~‘i-l~ll~ei-t‘i  Fishcries Ag-cenicnt  ( 1987). It wds eventu,ill!~ fii>rccd  to do so b!’  judicial ruling in
f,i\~our of‘;1  suit brought b!r  cn\k-onnicnt~l  interest groups.
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While an important advance, some  legal analysts consider the Canada-Alberta Agreement is open

to criticism on close rending. For example, Kennet (1993) complains that the language is pcrnlissi\rc
rather than mandatory ( i.e. couched in terms of ‘may rather than ‘shall’), and concludes that in large
me~surc it is ‘an qreemcnt to agree’. Quite so. Much is, in fact, deferred to the conclusion of project
specific  terms ofref&znce  fix cooperati\Te  EA. Canada and Manitoba have also signed a bilateral
ngreenicnt.

The bilateral agreement  can be seen as an interim step belxwn the CCME Draft Franle\\rorl< and
the flesibilit!T  that is necessary in particular cases. How it will work in practice remains to be seen.
In the interinl,  other bilateral EA agreen~ents  are being concluded as a result of negotiation  bctvwn
the federal go~wnnicnt ,~nd  certain provinces specifically, British Coluinbia,  Saskatchewan and On&o.
Finally, a national approach to EA has been discussed as part of the Prilne  Minister’s initiati\le to
inlprove  the administration of the Canadian federation.

Box 4: Canadian Environmental Assessment Act: Provisions for Process Coordination

ii) the responsible  authorit!~  must be satisfied that delegated procedures comply with the Act and
rcgulaGons  (s. 17121);

iii) decision making al_lthorit!r  fbllo\\ing  screening and conqxel~cnsi~~e stud!r  cannot lx delegated
(ss. 25-q  11, 37111):

i\r) ~~grccmcnts for jointl!’  established review  panels are authorised (s. 40[ 21);

\r) the ~grccmcnts  mmt be published prior to the hearings (s. 40[4]);

\i) q-eenicnts  shall pro\%~c  fbr consideration ofenvironnicntal effects and significance, public
comments, mitigation, pt-ojcct  need and alternatives, follo\\~  up, resource c;tpacit\r and otlicl
tbctors (ss. 16[  1 1 md 12. I), (s. 41 ); and

\ii) jointl\r  cst,~blishcd panels are sul~jcct  to \~arious  conditions regarding Ministerial appointment,
unbimzd appointees, fiscd terms of reference, public participation and submission md
pirblication  of ,I report (s. 4 1 ).



Box 5: Toward Process Harmonization: Activities by the Canadian Council of
Ministers of the Environment (CCME)

Statement  of Illt~?~z~risdictional  <hperatioz~  on Envivouwmtal  Matters (CCME, IWO). This document
includes a commitment to Lvork touwds  EA harmonization, and to dc\relop bilateral accords ‘xnd issues
specific  qg-cements  to promote  cooperation.

<hpcmtivc  Priucipltz  Of’E~ll7il~~“011meMtnl Assessment (CCME, 1991). The agreement  noted the importance of
cost-cffccti\~e  proccsscs,  minimizing  uncertainty and duplication, promoting consistency and avoiding
ti)rum shopping. It also listed the common elements  to these objectives, e.g., public participation, scope
of re\ic\\r, procedures to impro\Te  flexibility and cfectiveness.

Dxfi F~~nmwo~kji~r  Envin,~~mntaL  Assessme~zt  Hnrmonizatio~~  (CCME, 1992).  Building on the above
document,  the fi-,tmcn~ork  lists eighteen  principles and items to be included in bilateral  agreements. These
concern notification, cxlv identification  of interests,  communicntion  and coordination, agreed time frame
tix- EA, turns ofrcfcrencc  tix joint pax1 re\ic\\s,  participant assistance, nati\v  participation, and monitoring
and compli,uicc  vrith approvals.

SOLI~CC  : CCME ( 1990, 199 1, 1992)

Box 6: A Comparison of Australian and Canadian Approaches to
Interjurisdictional Cooperation

“H;~rnlolliz,ltioll in Australia is based on a consensus regarding specific EA principles and a comprehensi\~e
intcr~o~~ernmel~t~l  ,qrecment  on environmental  cooperation. In addition, a detailed agrecmcnt  has been
dr&x~  that incorporL~tcs the ‘full hit11 and credit’ principle  and specifies which EA process should apply
in cases of o\wl,lpping  jurisdiction. In Canada, foundations for harmonization are \\Teaker,  ‘full faith and
credit’ 11~s !rct to bc accepted as a general principle, and the CCME documents  xc not,lbllr  short on detail.
The CCME  documents, \\rhcn analysed with a lawyer’s eye, lack the logi structure,  precision of lmgu~ge

mcl xtcntion to detail that one would espxt  in a statement  of principles  or fi-ame\~wrk  agreement. Given
these deficiencies, it is questionable  \\rhethcr  the CCME process has achieved  its potential in ad\rancing
EA harmoniz‘itio~i <it the multilJter,il  lc\rel”.

Sow-cc: Kennet ( 1993,3  13)



3.0 ATTRIBUTES OF EFFECTIVENESS
OF EA SYSTEMS

A \\rell f‘ounded  EA system - one that meets widely agreed objectives, principles, and criteria

- is a cornerstone for good practice and effectilre  performance. It does not necessarily follow these

competencies LiTill  be achieved. However, the absence of such a system virtually guarantees the opposite

result. On first glance, the trends described above suggest that the institutional framexwks  and

PI-mxss~s fix- EA established f-ix-  federal, provincial and territorial jurisdictions provide the basis for
sound practice. In this section, a closer look is taken at the attributes and aspects of effectiveness on

Canadian EA systems, using Figure 3 as its initial frame of reference on the key sub-components

and inter-relationships that influence honr well these processes work in practice.

Figure 4 outlines ten key attributes of effectiveness fix Canadian EA systems. We recognise

that other attributes of‘effect-iveness  could be added but these are considered the most significant

based on discussion \\ith EA administrators and our own experience. These also draw on and correspond

to EA principles and effecti\reness  criteria indicated in previous studies and the critical literature
(e.g. Sadler 1990; Australia and Ne\\r Zealand Environment Council 1992; Gibson 1993; Commonwealth

of Australia 1994; and Wood 199s  1. As SLI&, many of the listed attributes also may be relevant for

e\laluating the effecti\rcness  of EA s!xtems in other countries; some aspects, howe\w,  are specific
only to federal states (e.g.  interjurisdictional harmonization).

The effectiveness of f’edcral, provincial and territorial EA systems - except for Quebec - are

plotted individuall!,  in Figures S to 1 S (see Annex 1). We have called these profiles EAOGRAMs. For

each jurisdiction, the EAOGRAM  \vas compiled by the senior EA Administrator responsible. This

exercise was undertaken at their 1994 annual meeting, with profiles reviewed and updated subsequently.

The matrix ti)r analysis is outlined in Table 1; the ten attributes of effectiveness identified in Figure 4
1fw-e rated on fi\ie scales or dimensions (three in the case of attributes 9 and 10). While the EAOGRAMs

are ‘self-diagnoses’ of svstem effecti\wcss,  the analysis L->elo\\r  is that of the authors. For each attribute

of effectiveness, a brief description of the main dimensions is accompanied by an overview of juris-

dictional trends, lessons of experience and implications for EA practice.



Figure 3:
Framework of EA Effectiveness
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In brief, effecti\~encss  is about how well EA works. This can be evaluated at the macro (systems) or

micro (process-apl-‘lication)  levels. Performance can be judged substantively (does  it meet the assigned
p~~posc,  g’alsi  ) and  procedurally (is it applied in accordance with established principles and pmisions?  ) .
As indicated in the abo\re  Figure, the litmus test of effective perfmnance is relevance  for decision
malting (does EA facilitate informed choice?). The key determinants in this regard are the 3 r’s
(Sadler, 1990; 1994 ):

0 rigorous technical analysis (e.g. employs best practicable science);

0 responsi\.e public imolvennent (i.e. provides appropriate opportunities for interested parties);

l responsible process administration (consistent, impartial enforcement of provisions and guidelines).

Finally follo\\r LIP and feedback is the crucial link between these main components of EA activity
and the institutional frame\\wrk and broader political-culture of decision making of \\Thich it is part,
as slim~m in Figure 3.
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Figure 4:
Attributes of Effectiveness
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Attribute 1: Clear Purpose and Goals
Establishing a clear purpose, with explicit goals, is an essential prerequisite for effective EA. Ideally,
purpose, objectives and goals should be set out in legislation, supported by interpretative policies
and procedures and backed by guidelines for the application and conduct of EA. Most Canadian
jurisdictions have developed a suite of institutional arrangements along these lines. Some also have
additional capability for day-to-day problem solving and trouble shooting. What constitutes clear
purpose and goals can be represented by tiered, overlapping dimensions (see categories A to E in
Table 1).

Jurisdictions which have recently passed new legislation or amended legislation have achieved the
highest dimension of effectiveness for this attribute, namely British Columbia, Alberta, Manitoba
and Canada.

There is a trend towards improved guidance and clarity of direction; it is based on the recognition
that proponents and other participants in the process need to know the ground rules and have
confidence that they will be consistently and impartially applied. In Ontario, for example, the
class EA process, which guides the planning and development of projects of known impacts, has
been upgraded substantially in recent years. Maintaining clear purpose and direction will continue
to be a major challenge for EA administrators and practitioners. Canadian experience indicates the
necessity of ensuring that changes in social values, environmental ethics and community concerns
are reflected in the goals, principles and practices of environmental assessment; otherwise, the process
becomes overly technical, bureaucratic and remote from the community which it purports to serve.

Attribute 2: Incorporates Long-Term and Overall Perspective
The philosophy of EA emphasises the importance of a holistic approach. A key attribute of effectiveness
is to look beyond the immediate and short-term and consider the bigger picture. This integrative aspect,
intent.  alia, is reflected by the range of factors considered in assessment and the breadth of definition
of environment. As noted previously, some Canadian jurisdictions focus only on the biophysical factors,
primarily at a project-specific level (dimension A, Table 1); others broaden the perspective progressively
to include socio-economic (dimension B, Table 1) and cumulative effects (dimension D, Table 1).
The broadest consideration would be to include biophysical, socio-economic, interjurisdictional,
cumulative effects, biodiversity and sustainability as essential aspects of EA (dimension E, Table 1).
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Jurisdictions with new legislation have responded to public demand that this attribute of effectiveness
be enhanced and thus Alberta, British Columbia and Canada have incorporated most dimensions.
As noted above the West Castle decision in Alberta took full account of cumulative effects and sus-
tainability considerations when reducing the size of a resort development before granting approval.
There is an evident trend toM,ard  examining the ‘bigger picture’ in Canadian EA (see also Attribute
3). Recently, the focus has expanded to encompass cumulative environmental effects, global change
and sustainability considerations, e.g. no net loss concept as applied to wetlands and fish habitat at
the landscape leliel. However., EA practice is constrained by the lack of well accepted or widely used
methodologies fix-  addressing these issues. This is a critical area for future work. Similar conclusions
apply to social impact assessment (SIA), risk analysis and health impact assessment. These and other
factors that are considered in EA still remain to be integrated with the predominant biophysical
component(s).

Attribute 3: Broad Scope of Application
As initially de\reloped, EA processes focused primarily on large projects (dimension A, Table 1 ).
Subsequently, their application \\ras  broadened by the use of screening and scoping to match the
process to the anticipated significance of project  impacts (dimension B, Table 1). Now, many
jurisdictions apply EA to large and small projects and related activities (dimension C). Some
jurisdictions also apply EA to plans and programs (dimension 1)) and, to a lesser degree, to
policies (dimension E).

The Canadian  Environmental Assessment Act (1995) addresses projects both large and small and
activities which are equivalent- to programs identified in dimension D (Figure 15). Nova Scotia,
New Brunswick and Ontario examine many plans and programs under EA legislation. In Ontario the
25-year Electrical Energy Demand-Supply Plan and Timber Management Plan were examined through
the EA process including extensive quasi-judicial hearings. A program for Flue Gas Desulphurization
at several thermal power stations for Ontario Hydro was approved under the Ontario Environwzmtal
Assesswent  Act in 1989. Ontario’s Class EA process offers a streamlined approach f& small and
repctiti\re projects with known environmental impacts, e.g. roads, urban Lvater  supply, wastewater
processing, small power distribution lines.

With ecological deterioration no\\’ pervasive, EA processes which focus only on projects are partial
and incomplete in their scope of application. Strategic environmental assessment (SEA) of policies,
plans and programs is now widely accepted and increasingly used by practitioners. At this level,
however, there is far less agreement on what constitutes workable approaches and appropriate methods.



Canadian experience to date indicates that EA methods and procedures developed at the project level

are not always applicable to the strategic level, especially if broad policy is under review. It also shows
that policy makers and mandarins of-‘ten  resist the intrusion of SEA on their turf, seeing it (understandably)

as limiting their traditional powers and responsibilities. The challenge is to demonstrate that SEA is

a practical means of implementing the sustainability principles and commitments, such as those
concluded at the 1992 UN Earth Summit.

Attribute 4: Responsive to Public and Stakeholder Involvement
In man)’  cases, proponents or regulatory authorities only disseminate information (dimension A,

Table 1 ). When feedback is sought and can influence project design then consultation is occurring
(dimension B, Table 1). The nest dimension is participation of stakeholders and the public, charactcrized

b!r the interaction jvith proponents and others responsible for project planning and disposition
(dimension <Z, Table 1). When broad participation is encouraged and formal or informal mechanisms

exist to resol\~ disputes amongst the parties, the EA process is functioning at dimension I). Finally,

jurisdictions that use principled negotiation approaches to determine if and how projects will proceed
are functioning at dimension E (e.g. use by proponents of community impact agreements ).

The EAOGRAMs  (Annes 1) show that most jurisdictions now provide for broad participation and

dispute resolution (dimension LJ). Over the years EA processes throughout Canada are responding

to communitv  demand f0r participation. Failure to respond to these demands has resulted in the

past to court challenges, e.g. Rujcjcer<y  Alnmeda  and Oldman River Dnm.

Public and stakeholder invol\~ement  in EA requires a credible, open and disciplined process that

fixxses  on key issues and the concerns held by individuals, groups and communities directly affected
by a proposal. &cent experience demonstrates that, on occasion, interest groups commandeer the

EA process to gain attention for issues that are not directly related to the proposal under review. Bjr

contrast, many provinces  are recognizing  the importance of consulting more extensi\rely  with First

Nations, e.g. ~\hcn  their reserves or lands traditionally used fcx subsistence, recreation or spiritual
purpcxs  are likely to be impacted by proposals. Other key trends include the increasing reliance

on public participation professionals in the EA process (e.g. to present technical information clearly

and succinctl!r)  and the increasing use of mediation and alternati\Te  dispute resolution techniques. Still,
the basic challenge for many proponents and governments is to step beyond dissemination of intix-mation

and to pro\ridc  meaningful opportunities f-i,r  public participation in EA, project planning and decision

making.
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Attribute 5: Interjurisdictional Harmonization
At the most basic level, an EA agency may act alone dealing with proponents to satis@ themselves
that the project meets requirements (dimension A, Table 1). Intra-government coordination with
agencies and departments uit-h an interest in the project is represented by dimension B in Table 1.
Interjurisdictional coordination involves taking account of the interests of neighbouring or other
le\~ls of government in the EA process (dimension C, Table 1). Formal agreements that set out the
principles and responsibilities of each jurisdiction with respect to EA process management represent
significant progress tojvard  harmonization in a federal state (dimension 13, Table 1 ), with the final
stage comprising their linkage with the adherence to international laws and agreements to \\hich
a countrJr is signatory (e.g. in Canada’s case, the Espoo Convention on Transboundary EIA, UN
Convention on Biological lX\rersity,  North American Agreement on Environmental Cooperation
[NAFTA]).

The Canadian EA process has entered into or is finalizing  harmonization agreements with most
provinces. International conventions have been ratified and thus Canada has achieved dimension
E f&-  this attribute. Manitoba, Alberta and British Columbia have harmonization agreements \jith
Canada. Other provinces are in the developmental stage of similar agreements.

As noted pre\riousl>: there is a strong trend towards interjurisdictional harmonization in Canada.
This is dri\xx b!r concerns about the duplication of work and extra costs that result from overlapping
federal, provincial  and t-erritorial EA processes, the uncertainty that participants and proponents,
rrspccti\x$r,  can encounter in registering concerns or filing applications and the occasional problem
of fix-urn  shopping by proponents, i.e. searching for the easiest approval in considering nherc to locate.
Canadian EA administrators ha\le proposed a uniform process for an extensive list of projects and
activities, e.g. so that one document could meet the legislative, regulator!7 and policy requirements
of all governments with provision f6r joint review and public hearings. The challenge of overcoming
parochial interests and implementing a harmonized  EA process across Canada remains a difficult
one at a time of deficit management, government ‘downsizing’ and fears by the provinces and
territories of federal offloading of costs as well as responsibilities.

Attribute 6: Monitors Results and Responds to Findings
A monitoring and response capability is fLmdamenta1 to validate impact predictions and the effjcac)r
of mitigation measures. If no formal mechanisms are in place f&-  this purpose, the fall back position
is reliance on public complaints (dimension A, Table 1). Nest, jurisdictions may set monitoring
responsibilities f&-  proponents, including requirements for periodic reporting and document~~tioll
of results (dimension B, Table 1) and carrv out periodic audits and investigations to ensure that
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predicted impacts are not being exceeded or environmental standards are being met (dimension C,
Table 1). A comprehensive approach to compliance monitoring encompasses the planning, construction
and operational phases of a project, with results checked against environmental management plans
f&- major projects and spot audits of smaller projects (dimension I>, Table 1). Where comprchcnsi~~c
monitoring is complemented by contingency plans and similar response mechanisms, the EA process
\\rould be functioning at dimension E in Table 1.

The EAOGRAMs  show the complete range of response for this attribute of effectiveness. The \rast
sparsel\~ populated area of the Northwest Territories relies on complaints to initiate action, while
British Columbia and Alberta provide for broad based monitoring and response systems. Other
jurisdictions range across the dimensions B and C (Table 1).

The fi_mdamental importance of improving impact predictability and achieving projected results for
the environment is endorsed by EA jurisdictions in Canada. Increasingly, project approvals speci$
monitoring and reporting rquirements  for the project construction and operation phases; contingenq
plans are sought when there is uncertainty over impact predictions; and public liaison committees
are established to provide a forum for exchange of information and resolution of issues (e.g. regarding
adjustments to mitigation and compensation arrangements in the light of actual experience). The
performance of these and other follow up mechanisms warrant car&i1 scrutiny, with particular reference
gi\ren to their utility in addressing residual risks and uncertainties. Recently, fc)r example, the Ontario
En\%-onmental  Assessment Board denied approval for a hazardous waste disposal complex to a
cro\\rn corporation because of doubt over one aspect of the project. Monitoring and contingency
planning ma!’ be an alternative approach to dealing with risk and uncertainty.

Attribute 7: Certainty of Decision-Making
Without clear ground rules, a proponent has little certainty about the EA process that nil1 be followed
and its relationship to decision making and project approvals (dimension A, Table 1). The completion
of an acceptable EA or EIS as a mandatory step to gain project appro\ral represents a minimum level
of ccrtaint\r of decision-making (dimension B, Table 1). At dimension C, the EA process will include
specific timelines for certain aspects, e.g. deadlines for completing government review, fc)r public
comment, and for appealing decisions. Next, will be detailed schedules for decision-making actiilities,
e.g. a hearing panel may have 120 days from receipt of a file to presenting a report, decisions by
go\rcrnment must be made within explicit timeframes (dimension D, Table 1). The final dimension
is represented by provision for legal recourse by proponents where a government agency failed to
meet stipulated time limits, e.g. to claim payment of interest costs incurred as a result of delays.
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The EAOGRAMs  show that dimensions A through D are evident for this attribute. Newfoundland,
New Brunswick and British Columbia provide the highest dimension of certainty in decision-making.

A significant trend toward establishing fixed timeframes is evident, thereby introducing greater certainty
into the EA process, reducing delays and saving proponents time and money. In Ontario, for example,
the pre- 1990 average time required to carry out a govermnent wide review of an individual EA was
17.6 months; by 1995, this was reduced to 5.8 months with some reviews concluded in two months.
Some jurisdictions haIre enshrined timeframes in regulation; others have made a policy or internal
administrative commitment. In this regard, the innovative use of computerized information systems,
assessment and decision tools promises to pay further dividends. Even so, it may be difficult to maintain
the current momentum in the face of the budget and staff reductions that are occurring in many
jurisdictions. Finally, these developments need to be reviewed in a cost effectiveness framework to
ensure that they are not achieved at the expense of environmental protection objectives (see Attribute 9).

Attribute 8: Living Process
An effective EA process is dynamic; it responds to technological change, to peoples expectations for
participation in decisions that affect their lives, to changing community values and to the capability
of EA to meet expanded goals and deliver added benefits (e.g. sustainability assurance). First, EA
processes tend to quickly incorporate new methodologies and approaches to impact analysis, based
on technical and scientific research and development (dimension A, Table 1). The next levels of response
are to technological change and to public expectations for involvement (dimension B, Table 1) and
to changing values that communities place on various aspects of their environment (dimension C,
Table 1). Efforts to improve institutional capacity to administer and conduct EA are represented as
dimension 13 and a systematic and continuing approach to incorporate and integrate all of the proceeding
items would constitute a fully adaptive or living process (dimension E, Table 1).

Canadian EA processes are dynamic. The federal government and three provinces have completely
revised the legislation, procedures, technologies, etc. in the past two years. Manitoba has amended
its legislation. Saskatchewan has undertaken public review of proposed revisions to the EA Act and
process. Other jurisdictions, such as Ontario, have recently completed major administrative reform
to the process.
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EA in Canada is in the throes of change, exemplified by the overhaul of the federal and provincial
systems. These reforms, based on widespread public consultation, are likely to be in place for some
time. However, the legal and institutional frameworks remain to be implemented and tested. A critical
proving ground will be how well the ‘next generation’ of EA processes work in balancing the competing
demands of proponents for certainty and efficiency and of participants affected by a proposal for a
full and fair review. These procedural considerations must be addressed without losing sight of the
basic purpose of EA, namely to protect the fimctional integrity of environmental systems. Striking
this balance \\ill  demand continued adaptation, process modification and fine-tuning, and a more
systematic approach to research and professional development than is evident currently.

Attribute 9: Provides Value for Money
At first, little attention was given to the cost and time of completing EA requirements (dimension
A, Table 1). Business and industry groups often complained (and still do) that EA is an impediment
to decision making, a barrier to development and an unnecessarily complicated bureaucratic hurdle.
Where processes have achieved moderate efficiencies in both the use of time and financial cost they
are at dimension C and where the best possible results are achieved with the lowest possible resource
inputs they are dimension E in Table 1.

The EAOGRAMs  show that Alberta and British Columbia deem their EA processes to be cost-
effective and time-efficient. Nearly all other jurisdictions are of the view that their processes are
moderatelv efficient in cost and time.

Whether EA processes provide value for money is not readily identifiable. Typically, projects which
have undergone major improvement as a result of EA are not subject to any audit accounting which
demonstrates the benefits of the EA process. A major challenge for EA agencies and advocates is
to show, rather than just state, the environmental and economic benefits that accrue from process
application - preferably in quantifiable terms. This concern, in turn, is only a part of the growing
interest in the effectiveness and performance of EA systems, processes and components. Ideally,
evaluating ho\v well EA works, what it delivers and which process steps and activities need to be
strengthened should be an integral part of follow up mechanisms.
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Attribute 10: Achieves Environmental Sustainability
In the final analysis, effectiveness is measured by the extent to which EA systems and processes
meet their purpose(s) and goals. These are variously expressed but, typically, focus on betterment
of the people and protection of the environment, recently extended to encompass the sustainabilitq
of natural resources and ecosystems. At this level, three dimensions of effectkreness  are relevant:

i> the results and benefits of EA are not evident, based on the evidence of monitoring or in
the view of most users (dimension A, Table 1);

ii) the results and benefits are evident for large projects, but not apparent in relation to the
cumulative effects of many smaller projects (dimension C, Table 1); or

iii) the results and benefits are apparent for all levels of activity or widely perceived as such b>
l~no~~kdgeablc  people, i.e. EA supports and contributes to the achievement of emironmental
sustainability (dimension E, Table 1).

The EAOGRAMs  show that only Prince Edward Island, a province of 136,000 people, feels that
the benefits are readily apparent of environmental sustainability. All other jurisdictions feel that
these benefits are only evident on large projects or on some large projects.

On its own, an EA system, no matter how comprehensive, is insufficient to maintain environmental
sustainability. Current rates and scales of ecological deterioration demand far reaching policy and
institutional reforms - as identified in Agenda 21. In this context, EA is one of the keys to achieve
sustainability by: 1.) addressing cumulative environmental effects; 2.) undertaking strategic environmental
assessments to get at the source rather than treat the symptoms of ecological damage; and 3.)
applying EA principles to resources management and land use planning.

Finall!; the ethical, spiritual and cultural values of environmental sustainability remain to be incorporated
into EA processes. This challenge of opening new insights on the human-earth relationship may not
be something that many EA practitioners are comfortable with; but at a practical level it involves
coming to grips \vith distributional issues which are currently neglected in 111any processes.
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4.0 CONCLUSIONS AND RECOMMENDATIONS

Recently, important institutional reti,rms and procedural modifications have been made to
Canadian EA systems. Their nature and scope vary jurisdictionally, as reported in Section 2. When
considered collectively, these process developments represent a positive response to both long standing
requirements and new realities of environmental protection. In this regard, vve consider the following
macro-trends in Canadian EA to be of particular importance and promise:

l addressing cztwzzhtive  and Zti~;q~  scnlc  cfjtcts, vxrhich are no\\’ pervasive and add up to a neur
order of cn\~ironmental  deterioration expressed at regional and global scales;

taking a bz,4 pictrzm or stmteCqic  perspective on project and policyr-levrel  issues and relation-
ships, including the plans and programs that lead to project initiation;

l pmvidipg  a more interactive approach through the increasing use of public involvement and
dispute resolution mechanisms;

l developiq mowitori~g  processes to validate predictions of impact and efficacy of mitigative
measures; and

smwi~g pm~ess efpctiveness and cfj%iency  by giving attention to EA performance in meeting
its goals and objectives, reviewing time and cost considerations in the contest of the results
acliie\red.

EA processes have changed how we make decisions and thus the decisions that are made.
Holvever, there are pros and cons, uncertainties and ambiguities associated \vith this transition. In
Ontario, for example, the EA of the province’s 2S-year Energy Demand and Supply Plan followed
a different process to that used in the past. Also, the outcome \\‘as  different to what many expected
- as a result of a sharp decline in energy’ demand. While seen as espcnsivlc  and time-collsuming,  the
EA process likely postponed projects and thus saved large investments which wo~ild have little hope
of providing a return under the present economic climate. Similarly, the Timber Management Class
EA vxas  a new v\Tay of making decisions on harvesting and renewal of the timber resources of Ontario.
While the public hearings n’ere protracted (lasting 49 months), the process lead to elaborate terms
and conditions fix timber management; brought into sharp focus and need for tixestry poliw realignment;
and resulted in the Gwernment of Ontario developing a CIVJ~  Fwests  Sllst~irlnDiZi~~~~~~t  ( 1995),
a conservation strateb?  for old grovxth  policy and a forest harvwting  policy. The big picture, rather
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than the more narrow timber management focus, was given attention by government through legislative
and policy changes outside the EA process. However, these initiatives probably would not have occurred
without EA. The process would have been much shorter had the big picture framework preceded
detailed timber management planning.

Of course, there is considerable room for improvement in Canadian EA process and practice.
No purpose will be served here by a shopping list of things to do. As we see it, the main systemic
weakness of EA in Canada is at the implementation stage. Certainly, monitoring and follow up

mechanisms have been strengthened in the recent round of legal and institutional reforms. Still in
question is lvhether  these will add up to integrated processes that will provide coherent Feedback
and permit EA practitioners to learn from their experience and that of others.

In this context, EA research, training and professional development in Canada also warrant
scrutiny. These activities are expanding rapidly, often through international linkages, and comprise
a broad inti)rmal movement to advance the state of the art of EA. However, they remain essentially
ad hoc and uncoordinated, taken forward by a range of government and non-government organizations.
Since the demise of the Canadian Environmental Assessment Research Council (1984-  1992) there is
no focal mechanism for national cooperation in this area. By contrast, an increasing number of member
states of the European Communitv  have established national EA centres.

At a minimum, existing institutions and networks for EA cooperation and development should
be strengthened. For example, the annual meeting of the Canadian EA Administrators could be linked
to a standing fc)rum  on the status of practice. Further value could be added by preparing a short annual
report or statement on Canadian EA trends, requirements, etc. (perhaps using the EAOGRAM
approach). The feasibility of establishing a national EA Centre should also be investigated. Its
aims might include: facilitating the exchange of information and experience; promoting professional
development and skills enhancement; and building the knowledge base, technologies and tools f-i,r
assessment. Other models f-i)r developing Canadian EA capacity should also be reviewed, such as
a policy dialogue or practitioners round table, a research advisory council or a version of the UK
Institute for Environmental  Assessment (which provides for professional accreditation and is maintained
by member fees).



Looking ahead, some crucial emerging challenges of EA process and practice need to be
addressed. Here, we classifi these into three overarching themes. As such, they encompass many
of the specific issues that are referred to in this paper and that will continue to engage Canadian
EA administrators and practitioners.

l Applicntion  of EA us a sustuinnbility  instmment. Following a period of significant institutional
reform, the implementation of the new crop of EA laws, process and procedures warrants close
attention. In particular, critical regard should be given to the fimction  of EA as a sustainabilitq
instrument. Key areas for collaborative examination include: operational specification of
sustainability concepts and principles (e.g. thresholds, indicators, capacities) and dc\rcloping
practical means of incorporating them into EA provisions, guidelines and procedure. This
constitutes an immediate priority.

l Updmditl_q  COTY compt~tencies  in the 3 r’s. The reference here is to sharpening the TZ~OZ~V
of impact science, the responsiveness of public consultation and respomibility  of process
administration. As identified in Figure 3, these are the building blocks fc)r  making inf-i,rmed
choices. In this context, the respective challenges are to: 1.) cope with scientific uncertainty; 2.)
to resoh~ interest based disputes; and 3.) to deliver more \\ith less in terms of infc)rmation
and ad\rice to decision makers and services to users of the process. Nenr information and
communication technologies promise to improve the productivity of practice in all three areas.

Im~estivlcq  iu EA ns n kmwled~e-hued  ilzdustry.  Little or no attention is given to EA in Canadian
strategies fi)r green industry. This is a regrettable oversight. We believe that there are significant
benefits to be gained fi-om  positioning Canada as a ‘centre of excellence’ in EA. Our international
leadership in this area can no longer be just assumed; it must be demonstrated by action and
example. This means investing in EA as a knowledge-based, problem-sohing industry that
provides products and serlrices w4lich can give this country a competitive edge intcrnationall!i.
Research and de\~elopmcnt  to upgrade domestic capabilities in the areas noted aL3ove  can
and should be seen as having a longer term pay-off.
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Table 1 - KEY TO EAOGRAM

’

No Written
R Guidance

ft Bra-Physical  and
_r_..  ‘ff Project Specific

,@ EA on large
d ~~~jc~ti~~ Projects Only

B C D E

Policy and Law, Policy and
Procedures Procedures

c plus
Administrative
Practises

D plus
Day to Day
Problem Solving

Biophysical and
Socio-Economic
Project Specific

B plus
Interjurisdictional
Considerations

c plus
Cumulative,
Effects Biodiversity

D plus
Sustainability
Considerations

Process matched
to Significance
of Effets

Large and
Small Projects

Projects,
Plans and
Programs

D plus
Strategic EA

Responsive to Public/
Stakeholder Involvement

Information
Disseminatron

Consultation Limited
Participation

Broad Participation Principled
and Dispute Resolution Negotiation

Intejurisdictional
Harmonizaiion

EA Agency
acts alone

Within
Jurisdiction
Harmonization

Principles
applied to external
Jurisdictions

Interjurisdictional
Agreements

D plus
International
Conventions applied

Monitors Results and
Responds to Findings

Relies on
Complaints only

Proponent reports
periodically

Independent
Sample audits

Broad Compliance
Monitoring

Broad Monitoring
and Response

Certainty of
Decision-Moking

EA Input
Optional to
Decision Maker

EA Input
Mandatory to
Decision Maker

B plus
Limited Scheduling
of Activities

B plus
Detailed Scheduling
of Activities

D plus legal
Recourse
for proponents

Living Process Incorporates
New EA
Technologies

Incorporates
EA Technologies and
Public Involvement

Incorporates
Changing Community
Values

Responds to Can respond to
Improved Institutional all of the
Capacity proceeding items

Provides Value
for Money

Costly and
Time Uncertainty

Moderately
Efficient
in Cost and Time

Cost-Effective
Time Efficient

Archieves Environmental
Sustainability

Benefits not
evident to most

Benefits
evident on
Lorge Projects

Benefits
Readily
Apparent

Prepared by : Derek Doyle, EA Branch, MOEE, Ontario, Canada. September, 1994
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ANNEX 1 - EAOGRAMS
Figure 5 - EAOGRAM for British Columbia, Canada

1

Interjurlsdlctlonal  Iiarmonlzation

Monitors  Results and Responds
to Findings

Incorporates Lo1
Overall Per:

Certainty of Decwon-Making

Provides Value for Money
I

10 I > 9
Achieves Enwronrnental  Sustainability “#L “$

U S I 0 N S I

Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Doug Dryden, Director, Environmental Assessment Branch, Brltlsh  Columbia;
September, 1994

Figure 6 - EAOGRAM for Alberta, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: E3ob Stone, Director, Envlronmental Assessm~r it E-3r-dn&  AltlPrta;  September, 1994
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Figure 7 - EAOGRAM for Saskatchewan, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Ron Zukowsky, DIrector, Environmental Assessment Branch, Saskatchewan;
September ,  1994

Figure 8 - EAOGRAM for Manitoba, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Larry Strachan. Dtrector,  Environmental A~,provals,  Manitoba;  September, 1994



Figure 9 - EAOGRAM for Ontario, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Derek Doyle, Environmental Assessment Branch, Ontario; September, 1994

Figure 10 - EAOGRAM for New Brunswick, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Kirk Gordon, Manager, Environmental Assessment Section rJtwv  ~~I%LII  I’,VVII  j 1;

September, 1994

4 1



Figure 11 - EAOGRAM for Nova Scotia, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: William  Coulter, Manager, Environmental Review,  Nova Scotia; September, 1994

Figure 12 - EAOGRAM for Prince Edward Island, Canada
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Prepared by: Al Godfrey, Coordinator, EnvIronmental  AS~,~:C,YIIIF~I  It I’r lice Edward Island;
September,  1994
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Figure 13 - EAOGRAM for Newfoundland, Canada
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Key: See “Table 1 Key to EAOGRAM”.
Prepared by: Dr. Tony Blouln, Director, Environmental Assessment Divlslon,  Newfoundland;
September, 1994

Figure 14 - EAOGRAM for Northwest Territories
(Inuvialuit Settlement Area), Canada
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Prepared by: Carey Ogilvle,  Senior Policy  Analyst, Depar-tr  I IPI 11 Tut  Rer lewable Ressources,
Northwest Terrltorles,  September 1994
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Figure 15 - EAOGRAM for Canada (Federal Process)
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