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Preface

Whosoever, in writing modern history, shall follow truth too near the heels,
it may haply strike out his teeth.
Sir Walter Raleigh

Responsibility is a slippery and ambiguous concept, and accountability
is scarcely less so. Thus, any discussion of the relationship between them
promises to be a hard slog. All too often, when abstract ideas are permit-
ted to dance exclusively with each other, they have a tendency to levitate
into the stratosphere and there expire from oxygen deprivation.

In an ideal world, a discussion of responsibility and accountability would
be anchored to current events. We should all be grateful that Canadian
politics offers such a rich store of illustrative material. There are, never-
theless, advantages to stepping back from our preoccupation with all things
Canadian, to gain some perspective. As George Orwell has noted, the
hardest things to see are those right in front of our nose.

I shall therefore take most of my initial examples not from Canadian
politics but from current events in Nordica. Nordica is not far from Canada,
and in many salient respects its political life bears a strong resemblance
to our own.

Nordicans have recently faced crises with the purity of their food sup-
ply (the infamous tainted tomato juice scandal) and with allegations of
police brutality and subsequent high level cover-up. Coincidentally, the
government of Nordica, like the government of Canada, when confronted
with public concern about the integrity of important national institutions,
has the tendency to appoint an independent inquiry to investigate whether
the problem is one of individual failure (rotten apples) or systemic fail-
ure (rotten barrels). Thus, we have our Krever and Létourneau inquiries;
Nordica has its Beaver and Turner inquiries. In Nordica, however, in-
quiry commissions are allowed to complete their mandates.



x Preface

Finally, as one would expect, Nordica, like Canada, is blessed with a
national newspaper whose editorial comments both reflect elite opinion
across the nation and help to shape that opinion. The national newspaper
of Nordica is called The Orb and Post. I shall have occasion to quote
quite extensively from one of its lead editorials on responsibility and ac- ‘

countability, especially as these ideas apply to the key participants in the.
twin scandals.
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CHAPTER ONE

Introduction

Former Nordican minister of food, Ms. Maya Culpa, received plaudits
from editorial writers across the country when she volunteered to take
her “share of responsibility” for the health disaster of tainted tomato juice.
By contrast, Adam Antine, Chief Commissioner of Police, was pilloried
by these same editorial writers when he attempted to transfer responsi-
bility to his subordinate officers for an alleged cover-up of police brutal-
ity and murder.

What seemed obvious to so many editorial writers — that Ms. Culpa’s
behaviour was morally praiseworthy while that of Chief Commissioner
Antine was not — provides a useful point of departure for a conceptual
analysis of the ideals of responsibility and accountability. For, as we shall
see, reaction to the behaviour of these two leaders reveals how easy it is
to leap hastily to conclusions about the responsibility and blameworthi-
ness of public officials.

The sentiments expressed by The Orb and Post, in a lead editorial enti-
tled “A return to ministerial responsibility”, were representative of both
elite and popular opinion. The centrepiece of The Orb’s article was an
invidious comparison between the purportedly virtuous behaviour of the
former minister of food and the less commendable behaviour of the former
chief commissioner (see Appendix I for the complete text of the editorial).

“The question,” according to The Orb’s editorialist, “is Chief Commis-
sioner Antine’s responsibility as the top officer in the national police force,
and his willingness to accept responsibility for what happened on his
watch.”! What seemed most to offend The Orb was Commissioner Antine’s
view that he was not blameworthy for a document-tampering cover-up
because of his claimed ignorance of it. Almost as bad, from their point of
view, was the fact that he excused his own ignorance by attributing it to
the culpable failure of his subordinate officers, whose lack of “integrity”
resulted in a failure to inform him of serious wrongdoing.?
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Ms. Culpa, by contrast, is praised enthusiastically by The Orb (“coura-
geous”, “inspiring”) for declaring in an unsolicited letter to the tainted
food inquiry that, as the cabinet minister in charge of Nordica’s food ‘
supply during the period when the tainted juice problem originated, she
should not be absolved of responsibility (see Appendix II for the com-

plete text of Ms. Culpa’s letter). .

The Orb admiringly reprinted her declaration that

Justice is offended if people at the top of government in bureaucratic structures .
are not held responsible for their actions, but employees at less senior levels of
the hierarchy are. Moreover, public ethics requires that those at the top be
accountable. .

From all this, The Orb concluded that “the people at the top are ulti- .
mately responsible for the actions of all those under their authority”, to
which it added, as a coda, “especially in the police”.? This sentiment was
echoed by editorial writers in virtually every city in Nordica and was .
duly reflected in the letters to the editor columns of regional newspapers. ‘

As is often the case when complicated philosophical questions are the
subject of public debate, subtleties, ambiguities, and genuine difficulties ’
were overlooked in the rush to praise Ms. Culpa and condemn Chief Com- .
missioner Antine.

If The Orb’s editorial writers had read Ms. Culpa’s letter more atten- ‘
tively, for example, they might have noticed that, far from willingly ac-
cepting personal responsibility (in either the causal or the blameworthiness
sense of the term ‘responsibility’, discussed below), Ms. Culpa insisted .
strenuously that neither she nor any other member of her department bears
personal moral responsibility for the tragedy that occurred. Indeed, she
insisted — despite some contrary evidence — that “my Department in .

general are blameless”. She continued, in her letter, to absolve even those .
departmental officials warned by the tainted food inquiry that they could ‘
be individually named as blameworthy for actions and omissions that
contributed significantly to the toxic food scandal.

To understand what is really at stake in this discussion, we need to ’
articulate and analyze some important conceptual distinctions, in par-
ticular, the different senses of the terms ‘responsibility’ and ‘accountability’.

It will also be necessary to analyze carefully the propriety of allowing the .
plea of ignorance — “I didn’t know” — to excuse public officials from ¥
blame when things go wrong in the organizations they lead.

000000
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3 Introduction

A CONCEPTUAL MAP OF RESPONSIBILITY

As the discussion thus far has illustrated, the term ‘responsibility’ is am-
biguous, and this ambiguity can easily result in confusion and misunder-
standing.* Some of the main senses of the term are as follows. When we
say that a person has ‘responsibilities’, often we mean that she has duties
or obligations. Sometimes when we say that a person (or thing) is ‘re-
sponsible for’ the occurrence of an event, we mean that the person (or the
thing) caused the event to happen. When we praise someone as a ‘respon-
sible person’, we usually mean that she is reliable or trustworthy. When
we say of one person that she is ‘responsible to’ another person, we mean
that she is answerable or accountable to that other person. Finally, when
one person (let us call the person Castle) holds another person (Rook)
morally responsible for the occurrence of an event, what is meant is that
Castle believes that Rook deserves praise or blame, reward or punishment.

Although this is a subject of much philosophical controversy, accord-
ing to one standard view, we are warranted in saying that Rook deserves
or merits praise or blame from Castle for doing or failing to do some-
thing (X) if and only if several things hold true. It must be true that Rook
caused X; that Rook had a duty with respect to the doing of X; that Rook
is accountable to Castle for the doing of X; that X is an event or state of
affairs that is beneficial (good) or harmful (bad); and that Rook has no
adequate defence or excuse regarding X, such as non-culpable ignorance.

This conceptual map becomes more complex when we attempt to analyze
in detail what it means to say that someone ‘caused’ an event to happen,
or contributed causally through action or omission to the occurrence of
the event. It becomes more complex still when we take into account the
various verbs used in connection with responsibility: for example, tak-
ing, receiving, accepting, exercising, refusing, and absolving from
responsibility. Setting aside these additional complexities, it is hoped that
the conceptual framework just provided will facilitate analysis of the central
problems and enable us to locate feasible solutions to those problems.

It should also be noted that although responsibility discourse is heavily
normative, judgements of responsibility are not always judgements of
morality. For example, when we say that the dirty carburetor was respon-
sible for the car not starting, we are scarcely making a moral judgement.’
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THE CONCEPT OF ACCOUNTABILITY

Although there is an important connection between accountability and ‘
responsibility, the terms are frequently conflated in a manner that pro-
duces more muddle than enlightenment.®

When Rook is said to be accountable, what is usually meant is that .
Castle can impose upon Rook the duty to give an account. If Rook is
accountable to Castle, then Castle has the right to demand an account. In
other words, in certain contexts, the duty sense of ‘responsibility’ corre-
sponds to the notion of accountability. Thus, if one is chief commissioner
of police when something seriously untoward occurs in the police force, .
one’s responsibilities (duties) include giving an account to one’s civilian .
supervisors explaining what went wrong.

But note: to say that someone, for example, Chief Commissioner Antine, '
is ‘accountable’ does not automatically entail either the attribution of guilt
or the ascription of blame. One very important reason that organizations
introduce accountability systems is to discover, when something goes ‘
wrong, the answer to the question of whether there is any fault to which
blame can be attached. Similarly, when things go right, an accountability
system should facilitate the discovery of whether there is any meritorious .
behaviour to which praise can be attached.

Moreover, when an official ‘takes responsibility’ for the occurrence of
an untoward event, this could involve admitting any of several quite dif- .
ferent things: that some harm has occurred; that the official in question
was part of the causal nexus (by commission or omission) leading to the
harm; and/or that the official was at fault (blameworthy). Sometimes, .
taking responsibility means nothing more than confirming that the offi-
cial was indeed in charge at the time the event took place. An assessment .
of whether the official is accepting the appropriate level of responsibility
or blame is obviously more complex than it might at first appear.

It is also worth noting that when blame is involved, the blame need not Q
be moral blame. Thus, for example, the official who takes responsibility
and admits blameworthiness may be admitting to non-culpable stupidity .
or incompetence, rather than to moral turpitude or legal fault.

Blameworthiness, moral and non-moral, and excusing conditions, are
discussed in some detail below.

000300000
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CHAPTER TWO

Role Responsibility and Personal
Responsibility

ROLE RESPONSIBILITIES

Each of us assumes, voluntarily or involuntarily, many different roles in
the course of our lives; with each role comes a set of responsibilities
(duties, obligations). We have responsibilities to our aging parents be-
cause we are their adult children and have, typically, benefited from their
sacrifices on our behalf. We have responsibilities to our own young chil- -
dren because they depend on us for their well-being and because we brought
them into the world or chose to adopt them. We have responsibilities as
citizens in a democratic society, as employees or employers, and so on.

Consider, for example, the captain of a passenger ship. The captain,
qua captain, has a variety of role responsibilities, including the duty of
guiding the vessel safely and efficiently to its destination, choosing well-
trained crew members, monitoring to ensure that their responsibilities
are performed adequately, and assuring the comfort and satisfaction of
the passengers. If the number of crew members is larger, the captain will
almost certainly delegate some supervisory responsibility to subordinate
officers. When this occurs, the captain’s own supervisory role responsi-
bility consists in choosing the right personnel as officers and monitoring
their performance of the responsibilities delegated to them. But a captain
who delegates authority to carefully chosen subordinates is not absolved
of the role responsibility assumed when the captain received the author-
ity to captain the ship.

The captain, by virtue of being captain, is also responsible if things go
wrong, for giving an account to those affected, who could be any or all of
the passengers, the crew, the owner(s), the insurers, or government in-
spectors. If the ship sinks, the captain’s role may require him to collect
all available evidence, make an authoritative finding of the material facts
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and, where appropriate, accept blame, allocate blame to others, and/or
make amends.

A ship is a large hierarchical organization, which in turn may be part of .
a much larger hierarchical organization, the shipping company, which in
turn may be part of a still larger hierarchical organization, say, a multi-
national corporation. Similarly, the Nordican police force is a large hier-'
archical organization that is part of a still larger hierarchical organization,
the government of Nordica. Clearly, the complexity accompanying elaborate .
hierarchical organization can pose a challenge to those whose task it is to.
unravel the truth about what went wrong and why. .

The Problem of Diffused Responsibility '

When things go wrong in large organizations, it is often exceedingly dif- .
ficult to discover who, if anyone, is blameworthy. It may often be difﬁ-.
cult even to ascertain who is accountable, in the sense of having an
obligation (role responsibility) to explain what caused the problem and.
how it can be solved or remedied.

It is scarcely surprising, therefore, that in a democratic society there is
a marked tendeney for citizens to become disillusioned, even cynical,.
when there seems to be no effective way to connect their criticisms of
governmental action (or inaction) with identifiable public servants who
are responsible for correcting problems. Whether the problems are sys- .
temic or particular, we want to know at least who is in charge and, per- .
haps also, who is to blame.

Policy formulation in large organizations is typically a process in which .
many people participate, up and down the bureaucratic ladder. Thus, it
may be difficult or impossible to discover whose individual contribution
to the bad outcome was both faulty and sufficiently important to warrant .
attribution of blame. The same problem arises, of course, when we at- .
tempt to distribute praise for meritorious contributions. .

What is true for policy formulation is equally true for policy imple-
mentation: when many people have contributed to the outcome, assign-
ing moral responsibility is difficult. '

The Weberian Model of Diffused Responsibility .

According to the Weberian model of hierarchical responsibility, such moral ’
responsibility as exists within a bureaucratic organization, whether gov-
ernmental or private, falls almost exclusively on those at the pinnacle of .
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7 Role Responsibility and Personal Responsibility

authority. The boss is the ‘head’ and everyone else is one of the ‘limbs’.
In this model, subordinate officials in a large organization would be ab-
solved of moral responsibility for the consequences of their actions, so
long as they “execute conscientiously the order of the superior authori-
ties”.” The higher one’s position in the chain of command, the greater
one’s responsibility.

Ms. Culpa seems to have something like the Weberian picture in mind
when she expounds her view of “justice” and “public ethics” in her letter
to the tainted tomato juice inquiry.

Elements of this model can still be found, vestigially, in some corpo-
rate thinking, in the law of master and servant, and in the doctrine of
ministerial responsibility, discussed below. There are, however, at least
two serious difficulties with this way of thinking about moral responsi-
bility and accountability in large and complex organizations. The first is
that it glosses over the very considerable extent to which officials below
those at the very top of the hierarchy do have discretionary authority and
do wield discretionary power in bringing about outcomes. Thus, it too
easily absolves subordinates of moral responsibility — blame and praise —
for the way they exercise discretionary power and authority. Was Hitler
the only one morally responsible for the slaughter of millions of inno-
cents? This question is itself a reductio ad absurdum of any unqualified
Weberian position.

The second serious difficulty emerges when we reflect upon Ms. Culpa’s
less-gracious-than-it-first-appears offer that “if you were to have to lay
blame, I consider it my duty to take my share of responsibility”.® The
word “if” manages to suggest what it does not openly assert — that no
one is really morally blameworthy for the tragedy that occurred. It was,
perhaps, the unintended product of what is understood to be the way the
system works, for which dysfunction no one is responsible. Or it was an
act of God, for which only the divine being is responsible.

Of course, sometimes when a tragedy occurs, it truly is the case that no
one is to blame. Even with the best will in the world, events are some-
times uncontrollable and tragedy is sometimes unavoidable. When the
situation is extremely complex and our knowledge is both limited and
uncertain, and when many agents contribute to the decision-making process,
then it may be true that no one is to blame. Alternatively, someone or
some group of actors may be to blame, but it may be practically impossi-
ble to ascertain who they are or the exact extent of the blameworthiness
appropriately assigned to each.
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The strong conclusion that “no one is to blame”, or the weaker conclu-
sion that “we cannot discover who is to blame”, might be regarded as the
conclusion(s) of last resort. Either directly or through their legal repre- .
sentatives, the Nordican public and, most especially, the victims of tainted
juice and their families are extremely eager to discover who was respon-
sible (causally) for the failures that caused their tragic losses and who, if '
anyone, was to blame. The same demand is present with respect to the
police brutality case and the subsequent cover-up of police wrongdoing.

In both cases, the public is surely owed the most diligent, thorough, and .
honest inquiry into all available evidence. Only if such an inquiry fails to
identify who or what was responsible for the tragedy would one be justi- '
fied in adopting an attitude of resignation. .

The public interest in learning the truth about responsibility for these
tragedies is of such significance that the greatest possible efforts should .
be made to ascertain what went wrong and who, if anyone, was to blame. .
Only in this way will the first step be taken toward restoring confidence
and trust in the integrity of the Nordican police force or the integrity of ‘
Nordica’s food supply.

Significantly, the politicians of Nordica — past and present, federal
and provincial — and top officials from the various governments and .
agencies charged with safeguarding the food supply all eschew both le- ‘
gal liability and personal moral blameworthiness for what happened.

Paradoxically, Ms. Culpa, the one politician who stepped forward to .
accept “my share of responsibility”, appeared to succeed, perhaps unin-
tentionally, in drawing attention away from her concomitant refusal to
accept personal moral responsibility. It no longer seemed necessary to .
offer any detailed reply to critics who accused the former minister of
food of having responded slowly and weakly to early evidence of danger.
Justice was satisfied. The case could be allowed to rest. .

It might have been expected that Ms. Culpa, as the cabinet minister
responsible for assuring the safety of the food supply, would recognize
her duty (role responsibility) as being to give a detailed public account- .
ing of what went wrong and who was responsible (in both causal and
blameworthy senses). Instead, Ms. Culpa uttered words of ritual incanta- ‘
tion: “[I]f you were to have to lay blame, I consider it my duty to take my
share of responsibility.” Many will find this a disappointing substitute for
genuine democratic accountability, perhaps undeserving of The Orb’s '
epithets “courageous” and “inspiring”.

To this point in the discussion, I have focused on the case of Ms. Culpa’s .
sleight-of-hand acceptance of moral responsibility for Nordica’s tainted .
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juice tragedy. The reason for adopting this focus as a starting point is that
her words, and the public response they evoked, provide a paradigm il-
lustration of how confusion surrounding the concept of responsibility can
deflect attention from the real moral issues. As we will see, when atten-
tion is focused more particularly on Chief Commissioner Adam Antine
and the issue of his responsibility for police brutality, murder, and an
alleged cover-up, the case of Ms. Culpa has strong resonances for that of
Chief Commissioner Antine.

ABSOLUTE LIABILITY

As just illustrated, acceptance of role responsibility (duty) can become a
shield behind which high-level officials hide their refusal to accept per-
sonal responsibility. This rhetorical ploy can succeed, however, only if
role responsibility is construed in its narrowest sense, the sense that law-
yers denominate by the phrase absolute liability.

The eminent British jurist, H.L.A. Hart, has argued forcefully for the
view that

those whom we punish should have had, when they acted, the normal capacities,
physical and mental, for doing what the law requires and abstaining from what
it forbids, and a fair opportunity to exercise these capacities.’

From both the moral and the legal point of view, we are reluctant to blame
and punish people, even when they have caused serious harm to others, if
they did not have a fair opportunity to do otherwise.°

There is, however, a large and growing number of absolute liability
offences in British jurisprudence and a large though shrinking number in
Canada. These offences comprise legal conduct for which one can be
criminally convicted even if one did not have a fair opportunity to do
otherwise. Absence of the standard mental conditions of criminal respon-
sibility (for example, intention, foresight, recklessness) does not excuse
a rule breaker when the offence is one of absolute liability.

In Britain it is not a defence to most traffic offences — for example,
exceeding the speed limit or going through a red light — that one did not
mean to do it, that one did not know that one was speeding or that the
light was red, or that one did not see the speed restriction sign or the red
light. Thus, even if a motorist took every reasonable precaution against
speeding, including frequent mechanical checks of the accuracy of the
car’s speedometer, if the speedometer gives an incorrect reading and the
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motorist is thereby led to violate the speed limit inadvertently, the motor-
ist is legally guilty, notwithstanding his moral innocence.

It may be morally unfair to convict persons of speeding when they hon-
estly believed that they were conforming to the speed limit — and still
more unfair when they have taken every reasonable precaution to avoid
breaking the law. But for a variety of practical reasons, a number of countries .
have decided, with respect to motoring offences, to convict those who do
the forbidden act even when they lack mens rea — a guilty state of mind.

The principal rationale for disallowing excuses such as “I didn’t know” .
or “I didn’t mean to” has to do with problems of proof and difficulties of
enforcement. It would be difficult and expensive to establish conclusively .
the intentions or knowledge of all motorists who violate traffic laws. It .
would be almost as difficult to prove that a motorist failed to take reason-
able precautions. Additionally, it is hoped that when an offence is one of .
absolute liability — one for which lack of mens rea is no excuse — those .
potentially affected will take the most stringent precautions to avoid con-
viction. Thus, considerations of administrative efficiency, together with a ‘
desire to promote the highest possible standards of care among motor- ‘
ists, sometimes win the day over considerations of fairness.

Nevertheless, it is important to note that when one is convicted of an .
absolute liability offence, the legal penalties are, generally, comparatively
lenient — for example, a small fine rather than a prison term. Very little,
if any, moral obloquy attaches to a conviction in this circumstance. :

The Buck Stops Here .

In light of this discussion, consider again the political leader or high-
level public official who ritualistically utters such formulaic words as
Harry Truman’s “The buck stops here”, or “I am fully responsible”, or “I

am accountable.” We are usually meant to understand this responsibility .
as being of the absolute liability sort: a liability or responsibility that .
imputes no mens rea and no personal failure and thus carries with it very
little moral blame, if any.

Ironically, such admissions are often a wonderfully effective means of '
avoiding a genuine admission of personal moral responsibility for negli-
gence or incompetence or malice. Thus, they often serve the politically .
useful purpose of curtailing efforts to investigate who, if anyone, from ‘
top to bottom in the organization, was genuinely morally blameworthy.

As an ancillary bonus, the government minister or high-level official who
declares publicly that “the buck stops here” earns the gratitude of .
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11 Role Responsibility and Personal Responsibility

subordinates and praise for moral courage from the more naive members
of the public.

In this connection, it is instructive to read the following interchange
between the chair of the Turner commission on police misconduct and
Chief Commissioner Antine:

The Chair: I'm just asking generally if subordinates commit some wrongdo-
ings and their superior says, “they were under my supervision and I am respon-
sible for that and, therefore, I’'m accountable”. What follows thereafter? Beyond
these empty words, saying “I’m responsible, accountable”, what does that mean
in practice to an officer like that?

The Chief Commissioner: Did the superior — was he informed? Did he put in
place the proper measures to stay informed? If he did put in place the proper
measures to stay informed and he was not informed, the responsibility and ac-
countability is for him to do so, to put in place the proper mechanisms. I mean,
if he didn’t put in place the proper mechanism, he has failed. But if he did, then
he must ensure that as a follow-on they are complied with.

In this passage both the commission chair, Madam Justice Jill Turner,
and the witness, Chief Commissioner Antine, show that they understand
that political accountability requires more than simply uttering the words
“I am accountable” or “I am responsible”. As the chair says, such words
could be “empty” of real content. It is not adequate simply to acknowl-
edge one’s role responsibility if this means that one is absolved, auto-
matically and without investigation, for failures to perform such further
role responsibilities as promulgating proper policies, creating among one’s
subordinates a culture of respect for those policies, and diligently moni-
toring compliance.

In other words, Chief Commissioner Antine himself acknowledges and
endorses, in response to prodding from the chair of the commission, the
proposition that the role of a top official, whether chief commissioner of
police or deputy minister, requires the performance of an important set of
responsibilities — including ab initio the formulation of appropriate policies
and, subsequently, careful supervisory follow-up to ensure that those poli-
cies are being implemented conscientiously by subordinates. The volun-
tary admission of mere ‘role responsibility’ by an official should not be
allowed to deflect investigative attention from any concomitant denial of
personal moral responsibility.
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Personal Responsibility and Blameworthiness

Traditionally, individuals are not held to be morally responsible (blame-
worthy) for their conduct unless they do the forbidden act (referred to by
lawyers as the actus reus) in the appropriate mental state (with what ju-
rists call men rea). To prove that I am guilty, whether in law or in morals,
you must demonstrate that an action of mine caused or causally contrib-
uted to the occurrence of the wrongful act in question (for example, I
tampered illegally with a document, ordered my subordinate to alter the .
document, or deliberately ignored such conduct) and also that I did the
forbidden conduct in a certain state of mind: deliberately, knowingly, in- '
tentionally, or, at the very least, negligently. .
In the traditional view, I am fully morally responsible only for those of
my voluntary actions for which I have a ‘guilty mind’, that is, only for .
actions done in the appropriate mental state. For this reason, when the .
offence in question is a serious one, our system of criminal law almost
always requires the presence of mens rea as well as the doing of the actus ‘

reus. .

Diffused Responsibility, Again: “I’m only a cog in the wheel” .

90000000

If I am acting as only one part of a large organization — a cog in the
wheel — and many other people have also contributed culpably to pro- .
duce a bad outcome, some would argue that neither I nor anyone else is
individually responsible. Others want to say that everyone who contrib-
uted in any way is equally morally responsible.!! .

A more reasonable position is that all and only those whose culpable
actions contributed to produce the harm are responsible (blameworthy).
Moreover, each is responsible proportionately to the degree of his/her ’
particular contribution to the outcome. Those who make the greatest cul-
pable contribution deserve the greatest blame; but all who contribute, by
their culpable actions or omissions, bear some responsibility.

This is a traditional line of moral reasoning, and it would seem to fol-
low from it that officials at the top of the bureaucratic hierarchy will '
often bear the heaviest moral responsibility when things go wrong, by
virtue of their greater power and authority. .

If one applies this analysis of moral responsibility to the case of Chief ‘
Commissioner Antine and what has become known as the Policegate
Affair, several inferences can be drawn. When Chief Commissioner Antine
testified before the Turner commission into Policegate about the issue of .
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his possible resignation, he insisted that “if senior officers resigned every
time their subordinates made an error, there would never be any leader-
ship.” Presumably, the point that Chief Commissioner Antine had in mind
here was that in any very large organization, there will be innumerable
occasions on which subordinates make errors. Human beings are fallible,
and this fallibility does not vanish when they don the uniform of the
Nordican national police force. Minor mistakes are frequent in any
organization. Even systemic breakdowns can be expected from time to
time. Hence, Chief Commissioner Antine’s point: if those at the top of
the bureaucratic hierarchy are found blameworthy and asked to resign
every time an error, even a serious error, is made by a subordinate, we
would need a constantly revolving door to accommodate a rapid succes-
sion of leaders.

Almost as worrying, though not mentioned by Chief Commissioner
Antine in his testimony, such a policy could be expected to induce an
excessively cautious frame of mind on the part of both leadership and
subordinates. In turn this might tend to inhibit the scope for bold initia-
tives, thereby prejudicing the effective conduct of the organization’s busi-
ness. The organizational disposition encapsulated by the commandment
“First, cover your ass” is scarcely conducive to healthy group functioning.

It would seem to follow from this discussion that a chief commissioner
who places “a reasonable reliance” or “reasonable expectations” on his
subordinate staff should not be held morally blameworthy when subordinate
staff members misconduct themselves. This conclusion needs to be modi-
fied, however, in a small but potentially significant manner. Superiors in
a hierarchy should not automatically be held morally blameworthy for
the misconduct of their subordinates. One is not blameworthy merely
because something has gone wrong. A bad outcome (actus reus) gener-
ates blameworthiness for the official(s) responsible only when a number
of additional conditions have also been met. There will be more to say
about these additional conditions later; at this point I will simply sketch
some of their content.

The Plea of Reasonable Reliance on Subordinates

A chief commissioner of police has considerable power and authority to
select and promote immediate subordinates and is influential in person-
nel decisions throughout the organization. Top officials not only appoint
individuals to positions but also set the basic criteria for appointments
and promotions. Thus, if individuals lacking in “moral fibre” or “integrity”
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are appointed to or are permitted to continue in top positions, those re-
sponsible for (the continuation of) their appointments may be blamewor-
thy for failing to establish proper appointment criteria or for failing to .
apply the criteria with due care and diligence.

The very significant issue of the culture of the police and the military is .
discussed in some detail later, especially as it relates to issues of demo- ’
cratic accountability. At this point, it can simply be noted that high-level
officials, such as chief commissioners, have a significant role responsi-
bility to establish in their organizations an ethical culture appropriate to .
the police or to the military in a democratic society.

It may not be sufficient, therefore, for Chief Commissioner Antine to .
insist that the reliance and expectations he placed on his senior officers .
were “reasonable”. Role responsibility, for a person in Chief Commis-
sioner Antine’s position, requires that he provide evidence pertaining to .
his efforts to create a police culture of democratic accountability. If, as
some believe, he inherited an organization marked by a culture of con-
cealment and duplicity' rather than one of openness and honesty, then it
was his responsibility to clean house. He could have demonstrated, for .
example, in a variety of ways to his colleagues in the police that he was
genuinely committed to the value of democratic accountability. He could .
have reassigned or dismissed incorrigible personnel. He could have changed
promotion and appointment criteria to emphasize the high value he placed
on moral integrity. He could have demonstrated his concern and commit-
ment through his words and through his actions.

Small mistakes on the part of subordinate officials can be expected to
occur frequently, even in well-managed organizations. When they do, it
is the responsibility (duty) of the executive officer(s) in charge to correct
them promptly. Major or repeated breakdowns, however, may be a sign
that the executives whose responsibility it is to ensure the good function-
ing of the organization are failing to perform their duty properly.

Let us suppose (and there is evidence to suggest that this supposition
may be true), that the Nordican police force has been seriously deficient,
over a long period, in the areas of openness and honesty. If this were the
case, continuation of this deficiency could be seen as prima facie evi-
dence that Chief Commissioner Antine either did not notice this problem
or did not make adequate efforts to correct it. From the preceding analy-
sis it would seem to follow that if Chief Commissioner Antine did not ‘
notice the problem or did not understand its gravity, he may have been |
guilty of negligent performance of his duty; or, if his efforts to correct the
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problem were inadequate, then his job performance might be deemed to
have been unsatisfactory.

Although the gravamen of Chief Commissioner Antine’s self-exculpatory
argument can be summarized as “I relied upon my subordinates and they
let me down”, his own further testimony shows why this argument, taken
by itself, lacks cogency.

In his testimony before the Policegate inquiry, for example, he acknowl-
edges that officers (such as himself) possessed of command authority,
“have an ability and necessity as leaders to foresee, to continuously as-
sess and to take proactive action where necessary in order to remedy and
in order to change against the changing times.” At this point in his testi-
mony, the Chief Commissioner appears to recognize that leadership car-
ries with it the responsibility to recognize and anticipate possible problems
and to deal with them prospectively. However, a moment later he loses
his grip on this important point and seems to revert to the view that when
an officer is unaware of a failure of those lower in the chain of command,
that lack of awareness counts as a complete excuse:

Above that, it is those that oversee policy and policy implementation. And cer-
tainly they should be held accountable if individuals below them are not imple-
menting the policy in the proper fashion and are aware of it. (emphasis added)

Although the meaning of this sentence is difficult to discern through the
tangled grammar, it makes sense only if “and are aware of it” is under-
stood to apply to the superior policy-setting officials rather than to the
subordinate policy-implementing officials. In other words, Chief Com-
missioner Antine appears, at this point in his testimony, to have fallen
back to his earlier position that when a commanding officer is unaware
that his subordinates have failed to implement policy properly, the com-
manding officer is not responsible (in the sense of being blameworthy or
being personally morally responsible).

Ignorance as an Excuse

Those accused of responsibility for a harmful outcome frequently plead,
as an excuse, that they were ignorant. To take a current Canadian exam-
ple, when blame for the recent riot at Headingley jail in Manitoba was
attributed to the provincial minister of justice, Ms. Rosemary Vodrey, she
offered the defence of ignorance. Despite numerous prominent newspaper
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stories, over a period of years, detailing serious problems at the jail, the .
minister of justice claimed insistently that she “just didn’t know” that .
there were serious problems of safety and morale. She and the premier of ‘

the province invited the public to accept this claim as a robust defence,
rather than as an admission of blameworthy failure. Their view is, appar- .
ently, that when one does not know of a problem, one is never responsi- .

ble for one’s failure to take corrective action, and one need not apologize,
let alone resign from ministerial office. .
Similarly, Chief Commissioner Antine claims not to have known about .
¢

document tampering within the police force, as part of a wider cover-up
of wrongdoing in connection with the police brutality/murder scandal,
and claims that his ignorance excuses him from personal moral responsi-
bility. For example, when asked by counsel for the Policegate inquiry
about his accountability with respect to “allegations of alteration of docu- .
ments” and “questions of leadership with respect to the processing of the .
access to information request”, Chief Commissioner Antine responded:

“where I was not aware, I believe that I cannot be faulted”. .

Chief Commissioner Antine claims that “when I was aware of any is-
sue related to police wrongdoing or any other aspect of the public affairs
dimension I took appropriate action”, and he asks us to consider him .
blameless for his failure to take action to correct a problem or set of
problems of which he was not aware. Chief Commissioner Antine went
on to state: “If I erred, I erred in trust, but I did not err when the matter .
was brought to my attention and not exercising proper action to ensure
either compliance or changes within the organization so it wouldn’t hap- ’
pen again.”

Not everyone will agree with Chief Commissioner Antine’s view that
officials are never blameworthy for the unintended consequences of their '
actions or omissions. Indeed, Chief Commissioner Antine himself seems
to be of two minds about this. Although he pleads that “where I was not .
aware, I believe that I cannot be faulted”, he admitted earlier, in response .
to a question from the commission chair, that it is one of the responsibili-
ties of a superior officer to “put in place the proper measures to stay ‘
informed”. Later in his response to the same question, he acknowledged '
further that a superior officer has the additional obligation, where the
proper mechanisms have failed, to “ensure that as a follow-on they are
complied with”.

To summarize, then, Chief Commissioner Antine seems to be saying
that ignorance excuses, tout court. But, if we combine the various quali-
fications he offers at different points in his testimony, it would seem that
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he himself recognizes, or comes close to recognizing, that ignorance, by
itself, does not always excuse.

Self-Induced Ignorance

In particular, a police chief’s ignorance of wrongdoing by his subordi-
nates does not excuse him from personal blame if his ignorance resulted
from either a failure to put proper information procedures in place or a
failure properly to monitor compliance with the existing information pro-
cedures. Leaders who plead ignorance as their defence, must show, in
other words, not only that they did not know of wrongdoing by their sub-
ordinates, but that they could not reasonably have known. They must
demonstrate that their ignorance was not culpable.

If it should happen that the leader was instrumental in his or her own
ignorance, then the leader will be blameworthy for that ignorance. Those
who appeal to the defence of ignorance to excuse or to mitigate their
wrongful conduct do not deserve to succeed in their pleading when the
ignorance was self-induced.

Thus, whether Chief Commissioner Antine should be excused or blamed
for his ignorance of the police brutality/murder cover-up or other associ-
ated wrongdoing on the part of his subordinates will depend upon whether
he, in his various roles during the period under investigation, fulfilled his
several obligations. Did he not foresee that serious wrongdoing might be
concealed from him by his subordinates? If he did not, was this a culpa-
ble (perhaps negligent) failure of foresight?

Information Filtration

In large bureaucratic organizations much important information is fil-
tered out long before it reaches the people at the top. In general, it might
be expected that a prominent tendency in most bureaucracies would be to
over-inform those above, so that should things go wrong, responsibility
would also shift to those in more senior positions. But the volume of
information may simply be too great to be communicated without sub-
stantial editing. Moreover, to admit to one’s superiors that one has failed
at an assigned task might be thought to risk damage to one’s career.
Thus, in most large bureaucracies one can find countervailing tenden-
cies operating simultaneously: the tendency of subordinates to over-inform
their superiors, and their inclination to hoard information. The tendency
to restrict the upward flow of information derives only in part from the
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desire to avoid admissions of failure and thus to evade blame. Equally
important, reluctance to tell all to the boss can be an important part of
protecting the subordinate’s power base. Information and its control be- ‘
stow significant power in most organizations. Those who control infor-
mation have the ability to control the organization’s agenda. Those who .
control the organization’s agenda gain potentially decisive power to shape '
outcomes.

So, in the interests of self-preservation and career advancement, mid- .
dle and senior managers typically develop a finely-tuned instinct about .
what information should, and what should not, be passed up the line.
These bureaucratic phenomena are typical even of well-functioning and .
healthy organizations.

In a poorly functioning organization — for example, one with a leader
who is known to shoot the messenger when bad news is delivered — a .
different and even less reliable pattern of information transmission may
develop. In dysfunctional organizations, there is typically a strong ten-
dency on the part of subordinates to withhold important negative infor- .
mation from superiors. In extreme cases, subordinates may, occasionally ‘
or even frequently, resort to outright deception and lies.

If Chief Commissioner Antine assumed his position as chief of the .
Nordican police at a time when the former conditions prevailed, then the ‘
credibility of his claim that crucial information was not shared with him
is dubious. If, on the other hand, dysfunctional conditions prevailed, then .
it could be argued that it was his role responsibility to identify the prob-
lem and take appropriate steps to encourage a climate of greater open- ’
ness and honesty. If he took such steps and was still deceived by his
subordinates, one might want to assess whether the steps met accepted
standards of organizational management before deciding whether he had '
fulfilled his duty to the utmost and should therefore be exonerated. .

POSSIBLE CORRECTIVE MEASURES .

090000

At the helm of a dysfunctional organization and aware of the tendency of .
subordinates to tell their superior only such information as they have been '
led to believe their superior wishes to hear, a competent leader can take
several significant steps to counteract this dangerous tendency. At the
least, leaders will want to emphasize to all their subordinates that they 4B
expect to be told the truth, even when it is embarrassing, politically in-
convenient, or personally painful.
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They will not only express and reiterate their desire to be informed
fully and honestly but demonstrate by the pattern of their behaviour —
for example, by the people they promote and reward and those they de-
mote and punish — that they are serious about being properly informed
and serious about compliance with laws such as those governing public
access to information.

Ignorance: A Mitigating or an Aggravating Factor?

It could be argued, in mitigation, that a leader who fails to conform per-
fectly to the high standards just outlined is guilty of a venial rather than a
mortal sin. After all, the chief of police has many serious responsibilities;
ensuring that access to information inquiries are handled properly is but
one, and possibly not the most important one at that. The buck, in prac-
tice, does not always stop only at the top. Given the realities of bureau-
cratic organizations, there may be multiple stopping places for the buck,
that is, several senior officials, below the very top, whose responsibility
is to monitor such things and ensure that problems either do not occur or
are corrected.

‘A Wink and a Nod’

A further factor may help to explain why information of certain kinds
does not always reach high-level officials. Senior officials not uncom-
monly want to be kept in a state of ignorance with respect to certain
developments. This desire can be communicated to their subordinates in
a variety of ways, both direct and indirect; the subordinates then come to
understand that certain kinds of immoral or illegal behaviour will be tol-
erated by their superiors so long as there is no official communication up
the line.

Fans of Jean Anouilh’s play Becket will recall that King Henry II did
not feel it politic explicitly to condemn to death his enemy, Thomas 2
Becket, one-time Archbishop of Canterbury. The King was heard to muse
aloud, however, in the presence of his loyal courtiers, “Will no one rid
me of him? A priest! A priest who jeers at me and does me injury?”’"* That
was enough. The deed was as good as done. The overriding advantage of
such ‘direction via indirection’ was that Henry was now blessed with
what today is sometimes labelled the ‘deniability factor’. He could as-
sert, with at least the simulacrum of honesty, words to the effect that “I
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was entirely ignorant of this dastardly deed, but I will discover who mur-
dered him and punish them appropriately.”

Of course, organizations that permit such an ethos to prevail will also ‘
find it necessary to set boundaries on the kinds of illicit behaviour that is
tolerated. One effective means of communicating this message is through .
the example set by the organization’s top leadership. Organizationally .
sophisticated leaders know that if they are seen by subordinates to be
violating the spirit of certain legislation — say, for example, the access .
to information law — then subordinates will take from such resistance to .
disclosure the message that they, too, should take whatever steps are nec-
essary to prevent embarrassing revelations from attracting negative pub- '
licity. (This is not to say that such troubling actions can never take place
in organizations that practise a high degree of openness in the sharing of
information. They can and do, but exceptionally rather than frequently.) .

Thus, any ultimate assessment (“verdict’) on the overall pattern of Chief .
Commissioner Antine’s conduct as a police leader will depend, crucially, .

®

0000060

on the evidence available about whether he did or did not provide the
right sort of paradigm for his subordinates.

The Responsibility to Monitor Compliance .

In addition to acknowledging a leader’s responsibility to “put in place the
proper measures to stay informed”, Chief Commissioner Antine acknowl- .
edged a second responsibility: a leader’s obligation to monitor subordi-
nates’ compliance with official policy. A leader with foresight would almost .
certainly anticipate that his subordinates might conceal rather than report
cases of serious wrongdoing. Recognizing that such a pattern of conceal-
ment existed in the past and may, by now, have become a thoroughly '
ingrained part of the Nordican police culture, a “proactive” leader would
implement thorough safeguards to prevent breaches or to detect the few .
that do occur despite the leader’s best efforts at prophylaxis. .
It is not obvious from Commissioner Antine’s testimony that he ful-
filled his responsibility carefully to monitor compliance with official po- .
lice policy. Indeed, his admission that he himself violated the spirit of the '
Nordican legislature’s access to information laws suggests that his subor-
dinate officers, aware of his attitudes and values, may have felt, directly
or indirectly, some pressure to conceal police wrongdoing, even by re- ‘
sorting to illegal measures. Were this the case, Commissioner Antine’s
putative “ignorance” would not serve to mitigate his individual moral .
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responsibility for the ensuing cover-up, for it would have been self-induced
ignorance.

In sum, Commissioner Antine’s account of his conduct pertaining to
the police brutality/murder affair should address both whether he intro-
duced proper policies and monitored their implementation diligently, and
whether he was guilty of consenting by implication or connivance in the
wrongdoing that occurred, by displaying behaviour that his subordinates
understood reasonably to be ‘a wink and a nod’ in the direction of illegal
concealment.
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CHAPTER THREE

Ministerial Responsibility:
The British Parliamentary Tradition

Because much of British constitutional law is unwritten, it is often diffi-
cult to state with confidence the exact nature of its leading principles and
conventions. Despite (or because of) the enormous literature surrounding
the doctrine of ministerial responsibility, there is still controversy about
its central tenets. Moreover, since unwritten constitutional conventions
have a tendency to evolve in response to changing circumstances, what
was formerly an accurate description of ministerial responsibility may
no longer correspond closely to present-day practice.'

A useful starting point for this discussion might be the following defi-
nition, offered by Sir Richard Scott, chairman of a recent British inquiry
into the illegal export of defence equipment:

I would, if asked, have described ministerial accountability as a constitutional
principle that required a minister to take responsibility for what was done or
omitted in the department of which he or she was in charge.'

Scott goes on to state that “I would have associated ministerial account-
ability with a need for a minister to resign if serious errors had been
committed in the department”.!®

Something like Scott’s definition would probably describe accurately
the interpretation of ministerial responsibility held, at least until com-
paratively recently, by most parliamentarians and scholars. Scott himself
confesses, however, that his initial understanding of ministerial responsi-
bility has undergone a significant transformation as a result of what he
learned during his tenure as chairman of the inquiry.

Although it may still be, in certain restricted circumstances, an impor-
tant part of ministerial responsibility that a minister resign from office
when serious errors are committed, the perceived need for resignation is
certainly not automatic. Indeed, in post-war Britain there have been
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strikingly few cases in which ministers have resigned from office solely
because of errors made by civil servants within their departments.
Clearly, ministers should be held responsible for seriously wrongful‘
acts of their departmental civil servants when (1) the action of the civil
servants was directly and explicitly responsive to an order from the min-
ister, or when (2) the civil servant acted in accordance with departmental.
policy as laid down by the minister. In either of these cases, there would
be little dispute that the minister should accept responsibility, in the sense
of blame, for the actions of the civil servant; where the offence was sufﬁ-‘
ciently serious, the minister should resign.
But according to a former Lord Chancellor, Sir David Maxwell Fyfe,'
the case is very different when the minister is not personally culpable for .
what has gone wrong: .

Where action has been taken by a civil servant of which the Minister disap-.
proves and has no prior knowledge, and the conduct of the official is reprehen-
sible then...[t]he Minister is not bound to defend actions of which he did not
know, or of which he disapproves.!’

Fyfe adds: .

...of course, he remains constitutionally responsible to parliament for the fact‘
that something has gone wrong, and he alone can tell parliament what has oc-
curred and render an account of his stewardship.'® ‘

The key question that needs to be asked and answered, then, is “What .
is required of a minister who is not personally culpable but who is consti- .
tutionally responsible?”’* What constitutional convention should govern
the responsibility of a minister when a serious error has been made for @)
which he bears no personal blame whatsoever? .

Sir Robin Butler, secretary to the British cabinet, sets out his answer to
the closely related question, “What are the limits of ministerial responsi- .
bility?” as follows: .

While Ministerial Heads of Department must always be accountable for the ac- '
tions of their department and its staff, neither they, nor senior officials can justly .
be criticised for shortcomings of which they are not aware, and which they could

not reasonably have been expected to discover, or which do not occur as a fore-
seeable result of their own actions.2
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Thus, even when a departmental manager or other executive officer has
made a grave error, the minister should not be required to resign unless
the minister is personally blameworthy, either directly in the commission
of the error, or indirectly, through a failure to institute proper procedures
within the department.

Some will view the causal divorce between departmental error and
ministerial resignation as a sign of progress; others, such as Britain’s
1986 Treasury and Civil Service Committee, see this development as an
unfortunate weakening of the constitutional doctrine of ministerial
responsibility:

The difficulty arises...with accountability for actions by civil servants... Not to
put too fine a point on it, who ought to resign or be penalised if mistakes are
made? If it is not Ministers, it can only be officials.?

The view that even personally blameless ministers ought to resign on
account of civil service errors within their departments was also adopted
by a 1994 Committee of the British House of Commons. In its report the
committee declared flatly:

Ministerial preparedness to resign when Ministerial responsibility for failure
has been established lies at the very heart of an effective system of Parliamen-
tary accountability.?

It should be noted that these two competing British views of ministe-
rial responsibility correspond very closely to what we labelled earlier as
the personal moral responsibility view and the role responsibility abso-
lute liability view. Holding ministers absolutely accountable for mistakes
within their departments may have the beneficial effect of inducing the
highest possible standards of care. On the other hand, if we insist on
ministerial resignation even when there is no personal culpability, we
risk losing capable ministers, imposing a harshly unfair punishment on
blameless individuals, and allowing those who are truly blameworthy to
escape proper investigation.

On balance, when the situation is one in which the minister is entirely
(or perhaps largely) blameless, it would be difficult to resist Scott’s con-
clusion that

[i]t is not...the willingness of ministers to resign that lies at the heart of ministe-
rial accountability but, rather, the obligation of ministers to give, or to facilitate
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the giving, of information about the activities of their departments and about the.
actions and omissions of their civil servants.?

When a minister fails to meet the obligations of ministerial accountabil-
ity by failing to provide full and frank information about the activities of
the department, such a failure undermines the democratic process. This.
point has application in a variety of settings, including the military.

Before leaving this topic, it is worth noting again a potential rm'sread-.
ing of Scott’s view that a minister cannot reasonably be blamed simply.
because something has gone wrong in the department of which he is in
charge. This should not be read as absolving ministers of their responsi-'
bilities in staffing and supervising their departments. Ministers have a
duty of accountability that requires that, when things go wrong, they should
expect to be required to demonstrate inter alia that their management of.
the department was not a significant contributing cause of the failure..
The obligation of ministers or other high-level officials to resign should
remain intact in cases where they have failed seriously in the perform-
ance of their fiduciary obligations.

A CANADIAN PERSPECTIVE .

As S.L. Sutherland has demonstrated convincingly, the debate concern-
ing a minister’s obligation to resign when departmental officials blunder.
badly has about it, at least for Canadians, an aura of unreality. Her com-
prehensive study of ministerial resignations since Confederation discov- .
ered only two cases in which ministers “took responsibility” by resigning
for maladministration within their own portfolio.?* That is, during the
entire history of Canada, out of a grand total of 151 ministerial resigna- '
tions, only twice was the resignation clearly attributable to ministerial
acceptance of absolute role responsibility. .

Several additional resignations, however, could reasonably be attrib- ‘
uted to ministers accepting responsibility in the personal responsibility/ ®
individual blameworthiness sense of responsibility.

For better or worse, in the Canadian political system there has histori—.
cally been no role whatsoever for the parliamentary opposition — how-
ever great its indignation — to force a minister to resign for errors.
attributable to civil servants. ‘

The opposition can force a resignation only when it can make a case as to lack .
of personal ethics or probity of a kind for which the minister’s own colleagues .
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and the prime minister refuse to extend the protection of collective responsibil-
ity, or where the cabinet cannot extend solidarity because the government is in a
minority.?

Several accountability initiatives in recent Canadian parliamentary ex-
perience (most notably the McGrath report of 1985) have attempted in
various ways to enhance the role of backbenchers in Parliament. The starting
point for the McGrath report, for example, was that

The idea of a minister being responsible for everything that goes on in a depart-
ment may once have been realistic, but it has long since ceased to be so. A
minister cannot possibly know everything that is going on in a department. The
doctrine of ministerial accountability undermines the potential for genuine ac-
countability on the part of the person that ought to be accountable — the senior
officer of the department.?

The major thrust of the McGrath proposals was to locate departmental
responsibility increasingly with top civil servants, in particular with deputy
ministers. A major problem with this proposal, however, is that the admi-
rable attempt to introduce significant administrative accountability mecha-
nisms is not easily reconciled with the well established parliamentary
convention insisting that public servants must be non-partisan and
anonymous.

A second serious problem arises from the fact that no magical ‘red
line’ is available to distinguish matters for which the minister should be
accountable from those for which the deputy minister or other top official(s)
should be accountable. Even in a country such as Canada, with a highly
professional, highly trained permanent cadre of administrators, there is
something naively artificial about the conventional assumption that min-
isters are exclusively responsible/accountable for policy, while civil servants
handle only administrative tasks. In the real world, inevitably, ministers
are often concerned with details of administration and policy implemen-
tation, while their top civil servants are involved, at least to some consid-
erable extent, with the formation of policy as well as with its
implementation. Separating politics from administration is a mug’s game.

Thus, the Canadian parliamentary system appears to have reached an
impasse. The conventional doctrine of ministerial responsibility has been
weakened dramatically although, arguably, it has not yet been entirely
eviscerated. Vast and important departments of state seem scarcely ac-
countable either to Parliament or to the general public. At the same time,
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proposals for drastic reform are greeted with sceptical fears that if we
abandon the Westminister model of ministerial responsibility entirely,.
we may undermine the integrity of our democratic system: “It is...through ‘
the minister that the democratic loop of accountability to the electorate is

closed.”?” Weak links of accountability are better than the alternatives, it .
might be argued, and certainly better than none at all. '

APPLYING THE FOREGOING ANALYSIS .

One would expect that, when a systematic pattern of untoward events.
occurs in a government department, the cabinet minister who is ultimately '
responsible will be able and willing to account publicly for what has gone

wrong and to justify his performance of his ministerial role responsibili-

ties. If he cannot justify his actions or failures to act, then he ought to’
acknowledge his personal responsibility and blameworthiness and apolo- @
gize. In Canada, one might argue, it is the loss of political status and
reputation that now constitutes the major sanction for ministerial per-
formance failure. Only when the personal failures are undeniably serious
will the current conventions of ministerial responsibility dictate that the

minister resign. Perhaps it is time to consider whether the current con- .
ventions need to be restored to their former toughness. This analysis is
particularly apt when we consider the values of the military in a demo- g
cratic society.
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CHAPTER FOUR

The Values of the Military in a
Democratic Society

THE MILITARY IN A DEMOCRATIC SOCIETY: VALUES IN CONFLICT

The culture of liberal democracy places central importance on such val-
ues as individuality, autonomy, and openness. By contrast, it seems in-
herent in the nature of military organizations that they tend to place highest
emphasis on a very different set of values, including group loyalty, rigid
obedience to superior orders, and strict discipline. This divergence of
values between a democratic community and its armed forces almost in-
evitably creates a situation of tension.?®

The Canadian Armed Forces, like its counterparts in Britain and the
United States, is experiencing a worrying dislocation from the society it
serves. No one should be surprised to discover that armed forces tend to
be markedly different from civilian societies; but recent developments
threaten to widen a gap into a chasm. Indeed, recent struggles around
such issues as making a place for women in the forces, perhaps even in
combat roles, sexual orientation, and racism highlight such questions as
whether traditional military values are consistent with contemporary so-
cial and legal changes.

How different from the rest of society is the army entitled to be? Will
civilian society continue to permit the military to impose, unconstrained,
its own ethos? It can be said, without exaggeration, that the combination
of the end of the cold war and sweeping social change has generated an
acute identity crisis for the military in every western liberal society. It is
doubtful, in these ‘peacetime’ circumstances, that the traditional institu-
tional culture of the military can survive without significant modifica-
tions, especially when enterprising journalists regularly capture on film
and muckraking magazines regularly display on their front pages mili-
tary values run amok. Indeed, it is not only the muckrakers who rake this
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particular muck. Mainstream media outlets, both newspapers and televi- .
sion, regularly confront the public with horrifying images of military .
misdeeds. ‘

The central underlying issue was stated nicely by Kim Krenz, who wrote
in a recent letter to The Globe and Mail, “...the ethos of any effective
military organization must be at odds with the caring, compassionate, '
‘politically correct’ society that Canada aspires to be.”? Notwithstanding
the current trend toward using the military to perform an international
peacekeeping role, members of the armed forces will have, in some situ- Q
ations, a professional obligation, as soldiers, to engage in killing and de-
struction. Not to put too fine a point on it, education in professional military '
ethics includes the transformation of young people into trained killers. '
To an important degree, it is the intense loyalty developed in small mili-
tary groups that motivates soldiers to face serious dangers and endure '
intense hardships in the line of duty. .

It is an easy step from intense group loyalty to the we/they adversarial
model, which collectively unites military personnel against what they see
as civilian outsiders. The latter are believed to be incapable of genuinely
comprehending military culture. Because civilians are incapable of un-
derstanding the lived experience of military life and work, civilian con- .
trol over the military can easily excite a degree of resentment; this in turn ‘
can easily express itself in concealment and cover-up.

For good reasons, loyalty and obedience have been regarded tradition- ’
ally as the highest military virtues. As Alfred T. Mahan puts the point,
“The rule of obedience is simply the expression of that one among the
military virtues upon which all the others depend.”* Instant unquestioning ’
obedience must be inculcated in military personnel as a prime virtue, it is
argued, because military necessity often requires that soldiers act rapidly '
and in concert. Delay or hesitation could be fatal. Obedience to one’s
military superiors and loyalty to one’s comrades can, of course, easily .
express itself in concealment or cover-up of their wrongdoing. .

Few authors have offered a more strict construction of the supreme
value of military obedience than Samuel P. Huntington:

When the military man receives a legal order from an authorized superior, he .
does not argue, he does not hesitate, he does not substitute his own views; he
obeys instantly. He is judged not by the policies he implements, but rather by .
the promptness and efficiency with which he carries them out. His goal is to
perfect an instrument of obedience; the uses to which that instrument is put are
beyond his responsibility. His highest virtue is instrumental not ultimate.>!
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Huntington’s emphasis on the overriding value of instant obedience and
total loyalty seems not inappropriate, given the fundamental zelos of the
military: the responsibility to manage violence in such a way as to pro-
tect society against organized external military threat.*

It is important to note, however, that even Huntington qualifies his ver-
sion of the military ideal with the words “legal” and “authorized”. That
is, instant obedience is owed only to legal orders issued by an authorized
superior. This qualification highlights the crucial subordination of the
military to the rule of law. Ultimately, the loyalty of every officer and
soldier in the armed forces of a democratic society must be to the rule of
law, as even Samuel Huntington, with his extreme emphasis on the mili-
tary virtue of perfect obedience, is compelled to admit.

PERSONAL INTEGRITY AS THE HIGHEST MILITARY VALUE

Consider, in this context, the eloquent comments of U.S. Senator Hughes
of Iowa. Senator Hughes’ remarks were made in the course of opposing
promotion for officers whose loyalty to their military superior had led
them to participate in false reporting, as part of a cover-up of transgres-
sions against national policy:

I could not rest easy if I thought that one of these men who knowingly partici-
pated in this false reporting might one day become chairman of the Joint Chiefs
of Staff. The integrity of our command and control structure, both within the
military and under civilian authority, depends upon men of the highest character,
whose obedience to our laws and the Constitution is unquestioned... If we choose
to reward these men with promotions, what will the consequences be? ...Will
the officers down the line conclude that loyalty and obedience within one’s service
are more important than adherence to the higher principles of law and civilian
control of the military?*

Note well Hughes’ phrase “men of highest character” or, as we would say
today, “men and women of highest character”.

In effect, Senator Hughes is defending two important values for the
military: the value of moral integrity and the value of democratic ac-
countability. His key point is that even in a strictly hierarchical authori-
tarian organization, like the military, the ultimate value must be obedience
to the law, that is, to civilian control. His ancillary point is that unless we
inculcate good moral character (integrity) in military personnel, effective
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military performance will be undermined and, equally important,
democratic civilian control over the military will be threatened.
Without an effective command and control structure, the monopoly of ‘
force vested in the military could potentially undermine civic society, the
protection of whose values provides the raison d’étre for having a mili- ‘
tary in the first place. When the military is unconstrained by civilian con- .
trol, or when the military appropriates for itself the determination of what
the limits of that control will be, we have left the realm of democracy and
entered the realm of military dictatorship. .
The integrity of the command and control structure requires full and
accurate disclosure of information. Moral integrity — which includes truth- '
fulness as a major component — must begin with the lowest ranks, who
report to their immediate superiors, and should carry on right to the top
of the military hierarchy, where the rule of law requires that there be .
civilian control. Even more important, moral integrity requires of those
at the very top of the military chain of command that they deal truthfully z

000000

with the civilians (cabinet ministers and high civil servants) to whom
they are accountable for their actions and for the overall good running of
the armed forces.

At the lower levels of military command, lack of integrity produces, .
among other bad consequences, dishonest reporting; and dishonest re- '
porting is often responsible for causing much avoidable harm, including
injury and death. At the higher levels of military command, dishonest .
reporting can result in military disaster on a scale sufficient to threaten
national security. It can also threaten democratic control of the military, .
which poses a different but no less serious danger to national security.

Thus, Huntington’s insistence that the values of obedience and loyalty
are central to the military ethic must be seen as needing to be framed by
a wider commitment to the value of personal moral integrity: “Integrity
would appear to be one of those critical moral qualities which makes .
loyalty and obedience possible” 3 ‘

It may be useful to reiterate a point developed at some length earlier in
this essay, in the context of the culture of bureaucratic civilian organiza-
tions. In military, as in civilian life, the promotion of moral integrity is .
best achieved through encouragement and example.* For this reason, when
a high-ranking officer violates the spirit of a fundamental law promoting
transparency and accountability, his behaviour threatens to undermine a .
basic value of military ethics. Even though he may, technically, have done
nothing strictly illegal, his violation goes to the heart of the democratic
accountability of the military.

00009 H



000080000000000000000000000000000000

33 The Values of the Military in a Democratic Society

CONCERN FOR IMAGE: AN ARMED FORCES PATHOLOGY?
Military Culture, Military Values, Military Ethos

None of us is a purely atomistic individual bouncing around in the void.
We are all, to a greater or lesser extent (and usually greater rather than
lesser), shaped by the culture in which we live and work. Not only our
attitudes and values but also our very identity as individuals are profoundly
shaped and influenced by institutional norms and structures.

Individuals who join the military are subjected to such a powerful and
prolonged military socialization process that their group identity as sol-
diers or officers may easily overwhelm prior socialization in the less in-
tensely inculcated values of civilian culture.

The diversity and plurality of values typically found in liberal demo-
cratic society contrast sharply with the homogeneity of values and norms
in the culture of the military. Such value differences can easily support a
mutual lack of understanding and respect between the military and the
rest of society amounting, at times, to alienation. The fact that members
of the military tend to live separately from civilian society and socialize
largely within the ranks of the military has the effect of distancing mili-
tary personnel more profoundly from the rest of the community. It also
enhances bonds of loyalty, both horizontally, with peers, and vertically,
with one’s superiors.*

There is, of course, some diversity of views and values within the mili-
tary, and it would be simplistic to claim that there is a single military
culture or military ethos. There will likely be significant differences between
the branches of the military and between units in each branch. In addition
to this ‘horizontal’ diversity of values, there are also likely to be signifi-
cant ‘vertical’ differences of culture and value as one moves from the
highest ranks in the hierarchy toward lower-rank officers and ordinary
soldiers. Despite such differences, both horizontal and vertical, there will
be many situations, especially when the military is seen to be under at-
tack from outsiders presumed to be ignorant of military norms and val-
ues, when virtually all members of the armed forces can be expected to
bond together cohesively to defend their way of doing things from out-
side interference.’’
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Image Obsession: The Problem of Misdirected Loyalty
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Organizations that are highly authoritarian in structure, especially those‘
that place great emphasis on rigid discipline and group loyalty, are sys-
temically vulnerable to abuse of power and obsession with image. As the
psychologist Philip Flammer has noted, “Many in the military seem to'
operate under the dubious assumption that criticism, even internal criti-
cism of the highest order, is a form of disloyalty.”* .
Of course, an acute concern for image is not a problem confined exclu-
sively to the military. Every organization wants to be seen in the best
possible light; all administrators seek to avoid bad publicity. Organiza-'
tional loyalty is frequently interpreted as requiring from members of every
rank a willingness to conceal unpleasant truths or even, occasionally, to
cover up information that would damage reputations if revealed. How-'
ever, the organizational deformity of obsessive concern for image tends'
with uncomfortable regularity to characterize ‘closed’ societies, such as :

the military (and the police).

A full explanation for this worrying phenomenon is beyond the scope
of this essay, but some tentative assertions will be offered pro tem. I will .
pass over, without comment, the widely canvassed explanation that power
corrupts and that the degree of corruption increases as power does. This‘
explanatory thesis doubtless contains important elements of truth. But ‘
other important factors deserve our attention.

If the military is to perform its primary role of protecting society against‘
external threats of violence, it must create and sustain an organization in .
which soldiers have sufficient trust in their officers, and officers suffi-
cient trust in their superiors, to go into battle at the risk of their very lives.

To trust another person, or even an organization, with one’s life requires

no little confidence in the ability of the person/organization to minimize
exposure to unnecessary risks. It may even require a level of conﬁdence.
that borders on magical thinking. To sustain such confidence over time, ‘
the organization and its officials may strive to create, both internally and
externally, the appearance of infallibility.

Alas, as discussed earlier, fallibility is an inescapable feature of human
life and a fortiori the life of every human organization. Since imperfec-
tion marks every human creation, the need to appear infallible carries
with it the need to cover up evidence of errors, mistakes, blunders, mis- .
calculations, and downright incompetence, not to mention greed, corrup-
tion, venality, careerism, and other moral flaws. Thus, the military system
cannot hope to succeed in its efforts to appear infallible without .
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dogmatically rejecting ample evidence to the contrary and covering up,
through lies and deception, such evidence as would expose the unreality
of their pretensions.

This explains, at least to some considerable extent, why the military
seems so often to be involved in concealment and deception. It explains,
but of course it does not justify. The benefits of burying mistakes, using
concealment and deception, are more immediately apparent to many in
the military ruling elite than are the drawbacks. Properly calculated, how-
ever, the latter may far outweigh the former, at least in the long run.

ERRORS AND MISTAKES: THE NEED FOR A NEW ETHIC

The myth of military infallibility requires, at least on the part of com-
manding officers, a “zero error mentality”.* In other words, the undoubt-
edly worthy goal of pursuing excellence in the military translates into the
dangerously unrealistic expectation that commanders should never be guilty
of error or mistake. In its most extreme form this mentality would con-
demn even non-culpable errors (‘misfortunes’).

That such a wrong-headed doctrine could produce far more negative
than positive consequences for military performance is unsurprising. For
a start, the pretence of infallibility produces massive hypocrisy. Dishon-
esty and dissimulation become the norm rather than the exception. Cover-
up becomes a way of life rather than a rare exception. Careerism displaces
professionalism, and moral corruption becomes pervasive.

Equally important, unless mistakes are acknowledged and analyzed,
those who make them cannot learn the appropriate lessons.

Interestingly, the medical profession, whose mistakes, like those of the
military profession, are also often a matter of life and death, have problems
similar to those of the military when it comes to admitting mistakes. Writing
of the medical profession, but with words that apply no less forcefully to
the military, McIntyre and Popper state:

Our new principle must be to learn from our mistakes so that we can avoid them
in future; this should take precedence even over the acquisition of new informa-
tion. Hiding mistakes must be regarded as a deadly sin.*

Moreover, progress will be slow indeed if each of us can learn only from
our own mistakes. We have to encourage each other not only to be self-
critical in identifying our mistakes, but to be willing to draw our mistakes
to the attention of others.
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Even those who are able to confront their own mistakes honestly, with- .
out self-denial, may balk at drawing the attention of others to their errors.
The problem is, however, that only when the mistakes made by various ‘
individuals in an organization are identified and pooled can underlying
causal patterns be detected. Thus, unless individuals are willing to pool
and analyze their errors, systemic problems may well go undetected, and .
the organization will be unable to develop workable strategies to mini-
mize the likelihood that similar errors will occur in future.

In a truly professional armed forces, accountability would be under- .
stood to impose on every soldier, but especially every officer, the obliga-
tion to improve standards in the military. Effective performance of military '
duties, at every level of the hierarchy, requires that there be in place an .
effective system for monitoring and judging and, where necessary, changing
and improving the way things are done. Concern for image ought to be '
subordinate to concern for professional integrity. In the long run, of course, .
these two desiderata may be found happily to coincide. In the short run,
however, they may often appear to be adversaries.

In sum: where the prevailing ethos within an organization is one of
intolerance, and where criticism generally means condemnation rather
than mutual respect, one can expect to find, concomitantly, an ethos of
deception and cover-up. An ethos of deception and cover-up is not only
morally undesirable, it is also inconsistent with effective performance of
duties. In the military, when errors go uncorrected because undetected, .
this can easily lead to avoidable loss of life or, in extreme cases, even to
military disaster. Equally important, an ethos of deception and cover-up
is inconsistent with a democratically accountable military in a liberal .
democratic society.

This discussion of the need for a new ethos with respect to admitting
mistakes suggests that second thoughts are required on the subject of the .
virtue of loyalty. As the military historian Basil Liddell Hart wisely ob- .
serves, loyalty is a “noble quality, so long as it is not blind and does not ‘
exclude the higher loyalty to truth and decency.”*!
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APPENDIX I

Editorial, The Orb and Post, Thursday,
August 22, 1996

A RETURN TO MINISTERIAL RESPONSIBILITY

There was a curious intersection of events on Tuesday, converging on the
theme of official responsibility, a virtue out of fashion these days. There,
before our incredulous eyes, was the highest-ranking officer in the Nordican
National Police Force blaming his subordinates for tampering with docu-
ments and thwarting the law. And there, in startling contrast, was a former
Minister of Food insisting on part of the responsibility for Nordica’s tainted
food supply.

When the chief commissioner and the minister addressed their respec-
tive inquiries on Tuesday, they said more than they knew. Their com-
ments revealed not only the nature of their character but also the evolution
of values. The contrast was not encouraging for those who believe in
progress.

Adam Antine, the Chief Commissioner of Police, said that his officers
“lacked integrity...and moral fibre.” He condemned them for withholding
information from him. It may be that his officers did frustrate the investi-
gation into the police brutality and murder, for which they should be dis-
ciplined. But that isn’t the question here. The question is Chief
Commissioner Antine’s responsibility, as the top officer in the national
police force, and his willingness to accept responsibility for what hap-
pened on his watch.

Chief Commissioner Antine doesn’t seem much interested in that kind
of thinking. He allowed that if senior officers took the blame every time
their subordinates made a mistake, there would be no senior officers...
“no leadership”. He said it wasn’t his fault that he didn’t know about the
actions of others. If he were considered responsible, he said, the govern-
ment would have reassigned him long ago.
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This, then, is CC Antine’s view of official responsibility. It seems to
be: “If I didn’t do it, it’s not my fault. The minister and the Prime Minis-
ter agree with me. So shove off, commissioners!”

The other view of accountability comes from Maya Culpa, who was
Minister of Food in the Peters government. In an unsolicited letter to the
Beaver Inquiry, Ms. Culpa says that, as the minister, she should not be ‘
absolved of responsibility. Rather, she said she was prepared to accept it,
so much so that she may be waiving the immunity offered her by the
court. “Justice is offended if people at the top of government in bureau- .
cratic structures are not held responsible for their actions, but employees
at less senior levels of the hierarchy are. Moreover, public ethics requires
that those at the top be accountable.” ‘

Of course, Ms. Culpa was a politician. Mr. Antine is a police officer. In
the police force, the chain of command is explicit. In politics, it is less ‘
defined. But the principle of accountability applies in both contexts, which .
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is to say that the people at the top are ultimately responsible for the ac-
tions of all those under their authority — especially in the police force.

For years it has been open season on ministerial responsibility in Nordica. ‘
In 1991, a former foreign affairs minister blamed her senior officials for
granting a one-time Iraqi ambassador a permit to enter Nordica. The minister
dressed down her deputies before a parliamentary committee, which a
former clerk of the Privy Council called the worst assault on ministerial
responsibility in memory. More recently, Justice Minister Allan Stone
expressed no personal responsibility for the provocative actions of his
assistant deputy minister in advising a judge about a case before the courts.

The courageous — indeed, inspiring — intervention of Ms. Culpa is a
potent antidote to a malaise in government that discourages an appropri-
ate sense of responsibility. CC Antine, nota bene.
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APPENDIX II

Letter from the Former Minister of Food to the
Commissioner, Royal Commission on the Food
System in Nordica

August 19, 1996

Sif:

I served as Minister of Food from September 1976 to September 1984
with a short interruption of nine months in 1979-1980. I did so with pride,
commitment and resolve, assuming the heavy responsibilities vested in
me by the Prime Minister to the best of my abilities. These responsibili-
ties included dealing with the advent of food poisoning in Nordica.

Like other Nordicans, I find most tragic the suffering and deaths of
persons who consumed contaminated food and the pain of their families
and friends.

It was with total surprise that I learned of your lawyers’ announcement
to not ‘name’ in your report any minister of food, federal or provincial,
nor any deputy minister or assistant deputy minister. It came, moreover,
as a shock to me that, on the other hand, two individuals who worked for
my Department and one who undertook extensive volunteer public serv-
ice as the Chair of the National Advisory Committee on Tainted Juice —
a committee which I created — would be ‘named’. In truth, blame has
already been assigned to them in public opinion because of the various
legal procedures and extensive media coverage which followed.

I believe that these individuals, and my Department in general, are blame-
less and that they served Nordicans with great professionalism, unques-
tionable competence and total integrity. However, if you were to have to
lay blame, I consider it my duty to take my share of responsibility.
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The notion of ‘ministerial responsibility” 1s the cornerstone of our ex-
ecutive government. Justice is offended if people at the top of government
or bureaucratic structures are not held responsible for their actions, but ‘
employees at less senior levels of the hierarchy are. Moreover, public
ethics requires that those at the top be accountable. But I am writing to
you today not only as an ex-Minister but also as a matter of personal ‘
morality and integrity. I cannot speak for deputy ministers and assistant
deputy ministers whose job it is to manage ministries and who are paid .
for these responsibilities, reporting for them to both the Prime Minister .
through the Clerk of the Privy Council and to their respective Minister.
But politicians must definitely be accountable and I am therefore pre-
pared to join the ‘named’ people to answer the inquiries of your’
Commission.

Yours truly,

The Hon. Maya Culpa
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