EXECUTIVE SUMMARY

The overall purpose of the study is to explore in-depth the issue of "extinguishment”, as
applied to Aboriginal peopies, from its first manifestations to present day applications. This
would include an appreciation of the impact of land dispossessions and other ancillary matters
that most often accompany any purported extinguishment of the rights of Aboriginal peoples.

Another essential objective of this study is to recommend new approaches that would
jettison prior extinguishment policies and practices. As this study suggests, any new policy
orientations must be consistent with Aboriginal law and values, as well as relevant Canadian
constitutional law, international law and human rights norms. The study concludes that
extinguishment processes undermine the future of Aboriginal peoples as distinct peoples and
societies against their beliefs and aspirations.

In light of Aboriginal peoples’ experience of inequality and injustice, arguments are
marshalled in the study in favour of Aboriginal peoples and their ongoing struggle to
permanently eliminate extinguishment practices. The study is purposefully designed to present

a balanced view of all perspectives on extinguishment, while exposing significant deficiencies
in the existing literature.

The study is divided into two Parts. As briefly summarized below, Part 1 (Headings I -
10) provides an in-depth legal and political analysis of the diverse issues and problems relating
to extinguishment. Alternative approaches are also elaborated. Part I1 (Heading 11) contains a
case study of the James Bay and Northern Quebec Agreement (IBNQA), the first "modern” land
claims agreement in Canada. The case study describes how the Aboriginal and non-Aboriginal
parties, as well as human rights organizations (among others), have responded to the notion of
extinguishment purportedly included as an integral part of JBNQA.

The study begins by identifying and defining various notions of extinguishment. This
helps to provide a frame of reference for further legal analysis and illustrates the pervasive
nature of government extinguishment practices throughout Canada’s history. An overnding
concern in the study is the apparent double standard concerning extinguishment. In the non-
Aboriginal context, there is no particular doctrine of "extinguishment” in Canada. Nor 1s there
any discernable government policy or practice to extinguish the status or rights of citizens.
However, in relation to Aboriginal peoples, notions of "extinguishment" have developed through
Canadian government policies and practices. This has occurred in a historical, legal and political

context where Aboriginal peoples have been largely dispossessed of their traditional or historical
lands and resources.

Also, the study portrays how aborginal rights, as collective and individual human rights,
are the only human rights in Canada that are subjected to extinguishment. While national or
international human rights may in some cases be subjected to certain limits and override, there
is no evidence that human rights per se are or may be subjected to policies of outright
destruction or extinguishment. What is often absent from analyses or debates on extinguishment
is the human rights dimension. A human rights perspective underlines the seriousness of
eliminating aboriginal rights through the notion of extinguishment.

Further, the study describes how key constitutional instruments applicable in Canada have
been seriously misinterpreted or underestimated in relation to the capacity of non-Aboriginal
governments to extinguish Aboriginal peoples’ rights. For example, the Roval Proclamation of
1763 makes no explicit reference to "extinguishment”, but speaks of possible "cessions" or
"purchases". Based on the study's analysis of the Proclamation, cessions or purchases are not
intended to result in land dispossessions that substantially undermine Aboriginal interests or
increase the vuinerabilty of the Aboriginal peoples concerned. Similarly, the study finds that
other important constitutional instruments, such as the Rupert’s Land and North-Western
Territory Order, 1870 and the Constitution Ac:, 1930 (which approved the Natural Resource
Transfer Acts), have been undervalued or misconstrued in relation to Aboriginal peoples.
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Aside from constitutional issues, the studyv highlights the injustices and shortcomings
associated with the judicial determination of Aboriginal peoples’ land rights. From at least the
time of the St. Catherine’s Milling case in 1887, Canadian governments have at times litigated
critical aboriginal issues in the absence of any Aboriginal parties. This practice has contributed
to a common law jurisprudence on aboriginal rights that may be seriously questioned. Common
law concepts of Aboriginal rights have for the most part failed to fully take into account the
implications of Aboriginal sovereignty, the Roval Proclamation of 1763 and other constitutional
instruments, human rights, and in many instances, the fiduciary responsibility of the Crown.

Moreover, the study illustrates how the courts have relied on inappropriate and
discriminatory doctrines that have served to deny Aboriginal peoples their fundamental status and
rights. Under English and Canadian law, theories of dispossession evolved based on the "act of
state” doctrine and other questionable rationales such as the "recognition” doctrine and terra
nullius. In many instances, the doctrines or theories on which the diminution or denial of
Aboriginal peoples’ status and rights were founded were of doubtful validity and are now viewed
as anachronistic, discriminatory or otherwise unsupportable. In particular, aboriginal title to

territory has been mischaracterized and devalued, with particularly adverse consequences in
relation to surrender and extinguishment.

The study depicts how the extinguishment of aboriginal rights is an integral part of the
larger historical process of colonialism. Many other discriminatory or assimilative manifestations
of colonialism affecting Aboriginal peoples in Canada have now been eliminated. However, the
pervasive notion of extinguishment remains as a relic of the colonial era.

In assessing notions of British or Canadian sovereignty, the study finds that there exist
“contending sovereignties” in Canada that include Aboriginal peoples. Recognition of Abonginal
sovereignty does not signify non-recognition of Canadian sovereignty, but it does reinforce the
point that parliamentary sovereignty is a relative element in a federal state.

If "contending sovereignties" (federal/provincial/Aboriginal) do exist in Canada, then it
is argued that the capacity of non-Aboriginal governments to extinguish aboriginal rights based
on the principle of parliamentary sovereignty must be revisited. Further, in formulating
alternative strategies to extinguishment of aboriginal status and rights, it is emphasized that the

appropriate recognition of Aboriginal sovereignty should be an important element in the overall
conceptual framework.

In addition, the fiduciary relationship between Aboriginal peoples and the Crown gives
rise to legal and constitutional obligations of a fiduciary nature. As described in the study, these
fiduciary duties put further constraints on any capacity of non-Aboriginal governments to
extinguish the rights of Aboriginal peoples. The Supreme Court of Canada has determined that
recognition and affirmation of aboriginal and treaty rights in s. 35(1) of the Constitution Act,
1982 gives rise to fiduciary obligations of a constitutional nature. In the view of the study, the
same conclusion must be reached in regard to the Crown’s obligations in favour of Aboriginal
peoples as set out in earlier constitutional instruments. These instruments include the Royal
Proclamation of 1763 and the Rupert’s Land and North-Western Territory Order, 1870.

The study describes how extinguishment policies and practices in Canada have been
extremely widespread. They continue to affect Aboriginal peoples in diverse and adverse ways.
For example, in regard to the Metis, early government extinguishment policies of doubtful

validity have resulted in the dispossession of an adequate land base for most Metis that remains
an important concern today.

More recently, in the case of the James Bay and Northern Quebec Agreement (1975), a
legislated extinguishment was purportedly used to unilaterally extinguish the rights in and to land
of Aboriginal third parties both in and outside Quebec. The extinguishment was effected by
legislation approving the land claims agreement, so as to deny Aboriginal third parties the legal
capacity to challenge the Agreement and safeguard their fundamental rights. In the view of the

study, these actions run directly counter to the Crown’s fiduciary and other obligations to protect
Aboriginal peoples.
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Executive Sumnmary

Rather than simply document past and continuing injustices arising from extinguishment,
the study takes the view that it would be beneficial to focus on new and equitable approaches.
In proposing an alternative. the primary purpose 1s to recognize and affirm the aboriginal rights
of Aboriginal peoples consistent with the Consritution Act, 1982 and other constitutional
instruments applicable in Canada since the time of the Royal Proclamation of 1763.

According to the study, any proposed alternative to extinguishment should take place in
a context that facilitates and supports the effective exercise of aboriginal rights, as well as the
further growth or evolution of Aboriginal land tenure systems. It is not enough to provide for
specific alternatives to extinguishment, if the overall legal and political context in Canada is
hostile or unaccommodating to the survival and further development of Aboriginal peoples’ own
rights, perspectives, practices and laws.

In applying any proposed alternative to extinguishment of the rights of Abornginal
peoples, it is suggested that, in principle, restitution of aboriginal rights should be open to all
Aboriginal peoples in Canada who have been wrongfully dispossessed of their lands and
resources. These include Aboriginal third parties whose rights have been purportedly
extinguished in connection with the James Bayv and Northern Quebec Agreement;, Aboriginal
peoples who purportedly surrendered their land rights in historic and contemporary treaties; and
Abonginal peoples subjected to supersession by law.

If a new relationship between Abonginal peoples and non-Aboriginal governments is to
be attained, if genuine reconciliation is to be achieved in Canada. and if healing is to take place
in Aboriginal communities - then the study concludes that a uniform policy must be adopted that
includes redress for prior purported extinguishments of the rights of Aboriginal peoples.
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EXTINGUISHMENT OF THE RIGHTS OF ABORIGINAL PEOPLES:

PROBLEMS AND ALTERNATIVES

A STUDY PREPARED FOR THE ROYAL COMMISSION

INTRODUCTION

ON ABORIGINAL PEOPLES

"Nous refusons que ’extinction définitive de [nos] droits devienne
une condition préalable 2 toute entente avec les gouvernements de
la societé dominante."!

Conseil des Atikamekw et des Montagnais, 1979

"Extinguishment has injected a fundamental instability into the
relationship between the Crees and the other signatories of the
James Bay and Northern Quebec Agreement. For abornginal
peoples, extinguishment is brutal conquest with a fountain pen. It
is a fundamental wrong, entrenched in provisions and laws that are
fundamentally wrong."?

Grand Chief Matthew Coon Come, Grand Council of the
Crees (of Quebec), 1993

"Canada still has the opportunity to make lasting agreements with
aborginal peoples based on the recognition and affirmation of their

aboriginal rights and with respect to their unique and enduring
place in Canadian society."’

Task Force To Review Comprehensive Claims Policy,
Living Treatries: Lasting Agreements, 1985

16.

1

3

Principle 3 of the 11 Principles of the Conseil des Atikamekw et des Montagnais, cited in R. Dupuis, Historique
de la négotiation sur les revendications territoriales du Consetl des Atikemekw et des Montagnais (1978-1992), (1993) 23
Recherches amérindiennes au Québec 35 at 40: "We retuse that the tinal extingmshment of jour} rights is a prior condition
to any agreement with the governments of the dominant society.” |Unofficial transiation. )

Grand Council of the Crees (of Queber), Presentanion to the Roval Commission on Aboriginal Peoples, Montreal,
November 18, 1993, at 7.

Task Force to Review Comprehensive Claims Policy. Living Treaties: Lasting Agreements [-] Report of the Task
Force to Review Comprehensive Claims Policy (Ottawa: Department of Indian Affairs and Northern Development, 1985) at
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There is little doubt that extinguishment of the rights of Aboriginal peoples® is a subject
of growing interest and concern throughout Canada. Virtually all Aboriginal peoples in Canada,
whether they be Indian, Inuit or Métis’, are or have been affected by the question of
extinguishment of their fundamental status or rights. Even those who have not signed historic or
“modern" treaties, are still being confronted today by government policies of extinguishment.

Historically, extinguishment was part of the large-scale dispossessions of Aboriginal lands
and resources. Yet, the impacts of extinguishment have also been profoundly felt in regard to
other issues, such as Aboriginal status. Generally, when Aboriginal status is devalued or denied,
there is a corresponding diminution or denial of basic rights.

For example, Indians have been denied or have lost status as “Indians" under the /ndian
Act for a variety of prejudicial reasons, and have consequently been refused their rights as
Indians. Inuit have at times been treated as Indians and have been subjected to similar /ndian Act
policies. Metis have experienced their own particular forms of injustice relating to a denial of
status altogether. As a result, they are still seeking to have their right to an adequate land base®
recognized and access to federal programs and services.

From the viewpoint of non-Aboriginal governments, extinguishment of aboriginal status
and rights has been legitimately carried out in many ways and forms. First, it is said to be the
result of legislation, whose provisions are alleged to have eliminated aboriginal peoples’ status
or rights. This legislative extinguishment, whether or not it be imposed, is said to have been
realized by clear intention or by necessary implication.

Second, extinguishment of aboriginal title is claimed to have been effected through
purported "land cession provisions” in numerous treaties. In these cases, non-Aboriginal
governments claim extinguishments of aboriginal title were arrived at voluntarily through free
and informed consent. Third, de facto extinguishment can be a further challenge faced by

Aboriginal peoples as a consequence of government actions and policies that serve to deny
recognition of aboriginal rights.’

In regard to the terminology used in this study, "Abonginal peoples” is generally used to refer to Indians, Inuit and
Metis, in conformance with its usage in the Constitution Act. 1982; "indigenous peoples” is generally used when referring
to Aboriginal peoples in an international context, in conformance with such usage in international instruments; "pon-
Aboriginal governments” generally connotes federal/provincial/territorial governments, unless the context necessartly implies
otherwise; and “land claims" or "claims™ is used in view of its usage in the Constitution, with the understanding that
abonginal rights and tities bave a solid legal foundation and are recognized judicially, as well as in national and international
human rights fora. See also Assembly of First Nations, "A Critique of the Federal Governinent’s Land Claims Policies” in
M. Cassidy, (ed.), Aboriginal Self-Determination (B.C./Montreal: Qolichan Books/Institute for Research on Public Policy,
1991) 232 at 244: "The First Nations of Canada do not view their rights in terms ot ‘claims.” We more properly view the
claims process as one of the few mechanisms available for implementing our constitutionally protected rights.”

s The term "Métis™ or "Metis™ is generally used throughout this study. This is the term used in the Constiturion Act,
1982 and in the national organization, the Metis National Council. However, see P. Chartrand, Manitoba's Métis Settlement
Scheme of 1870 (Saskatoon: Native Law Centre, Univ. of Saskatchewan, 1991) at |, n. 3, as to the various terminology in
this regard: "Although many people in Canada today happily identify themselves as ‘Half-Breeds’, the term has a definite
pejorative connotation and is generally avoided in the contemporary literature...the word, ‘Métif*, which reflects a spelling
sometimes used around 1870 and which comes closer than *Métis' to indicate the pronounciation ‘Michit” or *Michiss’ used
by the people designated by the term, is used to mean 'French Half-Breed’.” See also J. Brown, "Metis™, The Canadian
Encyclopedia, vol. 2, (Edmonton: Hurtig, 1985) at 1126, cited by Chartrand, supra.

¢ See generally the discussion on government extinguishment policies and the Metis under heading 3 infra. See also

P. Chartrand, Manitoba's Métis Settlement Scheme of 1870 (Saskatoon: Native Law Centre, Univ. of Saskatchewan, 1991);
J. Sawchuk er af., Metis Land Rights in Alberta: A Political History (Edmonton, Metis Assoc. of Alberta, 1981); L.
Heinemann, An Investigation into the Origins and Development of the Metis Nation, the Righis of the Metis as an Aboriginal
People, and their Relationship and Dealings with the Government of Canada (research report prepared for the Association
of Metis and Non-Status Indians, March 31, 1984, available from the Metis National Council, Ottawa).

’ In the United States, a new argument has arisen tor justifying extinguishments of aboriginal title. Sce Vermont v.
Elliort, (1992) 616 A, 2d 210 (Vermont Supr. Ct.)., where it has recently been determined that the weight of history and
passage of time had obliterated the rights of the Abenaki in Vermont. This decision is severely criticized in J. Lowndes,
When History Quiweighs Law: Extinguishment of Abenaki Aboriginal Title, (1994) 42 Buffalo L. Rev. 77. In Canada, the
"weight of history" rationale in Elliort has been categorically rejected by Lambert J.A. (dissenting) in Delgamuukw v. British

—_————————ee
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On the other hand. Aboriginal peoples have repeatedly maintained that they have not
voluntarily consented to the extinguishment of their aboriginal status and rnights. If
extinguishments are claimed to exist, they are satd to be devoid of any legitimacy. Even where
overall consent to a treaty or agreement has been obtained, the Aboriginal peoples affected had
no 1dea of the meaning or implications of the concept of extinguishment.

Extinguishments, Aboriginal peoples avow, cannot have any validity since the non-
Aboriginal governments in Canada did not have the constitutional or legal capacity to eliminate
their fundamental rights. Moreover, aboriginal rights constitute collective and individual human
rights, incapable of wholesale alienation and destruction.

According to Aboriginal peoples, the significance of the historic treaty-making process,
as a process of peace, friendship, cooperation, and sharing, is unconscionably undermined when
it is viewed as a means for government to validate land dispossessions and erase essential rights.
Any purported surrenders or extinguishments that allegedly took place in the treaties are said to
have been effected in the absence of free and informed consent. Rather, surrenders or
extinguishments were foisted on them through invalid government actions that included undue
influence, duress, fraud, or basic misrepresentation. The resulting misunderstandings on the part

of the Aboriginal parties are said, from a legal standpoint, to reinforce the conclusion that there
was no requisite meeting of the minds.

As both the history of Indian treaties and Metis land rights attest, in most cases, the
purported acts of surrender or extinguishment took place many years or decades ago. Yet, what
1s striking 1s the growing contingent of voices - both Aboriginal and non-Aboriginal - that are
questioning the legitimacy of extinguishment policies and practices. In addition, the ongoing

legacy of extinguishment in terms of the wide-ranging impacts on Aboriginal societies simply
cannot be ignored.

If cuiture can be described as the celebration and continuation of a distinct people's
identity, heritage and inherent rights, extinguishment is most often associated with a policy of
finality and termination. In the wake of extinguishment, aboriginality in all its essential forms
is left in a kind of permanently fragmented or amputated state. The Aboriginal peoples affected
by extinguishment claims are frequently rendered even more vulnerabie as a result. The survival
of Aboriginal peoples as distinct, self-determining peoples becomes exceedingly difficuit.
Continuity with their past, their ancestors and their territories is severed legally when spiritually
or culturally this is netther possible nor desirable for Aboriginal peoples.

As J. Antoine, member of the Legislative Assembly of the Northwest Territories and
former Chief of the Fort Simpson Dene Band. has stated, extinguishment cuts off Aboriginal
peoples from their roots and from their land:

"We are a real part of the land. Our roots are connected into the land. But if you want
to extinguish {our] aboriginal rights and title to it, then you are cutting off those roots.
You are cunting us off from the land, and we are floating."* [Emphasis added. ]

In regard to the Gitksan and Wet-suwet'en in British Columbia, M. Jackson describes
their opposition to extinguishment of their aboniginal rights as follows:

“For the Gitksan to contemplate the extinguishment of the aboriginal rights to their
territory 1s to contemplate the digging up of their roots which connect them to their
ancestors and the other life forces, the severing of their ongoing responsibilities to respect
the land and preserve it for future generations, and the disinheriting of their children's
children from a place in the territory in which their spiritual, cultural and economic well-

Columbia, |1993} 5 W.W.R. 97 (B.C.C.A.) at 369-371.

' Testimony of J. Antoine, Royal Commission on Aboriginal Peoples, Round One, public hearings, 1993,
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being resides. For the Gitksan and Wet-suwet'en hereditary chiefs it is not only
unthinkable, it is unpardonable."® [Emphasis added.]

N. Lyon, Queen’s University law professor, confirms the fundamental importance of
maintaining the link between Aboriginal peoples and their lands:

"The land is the centre of their way of life. To separate title from community, in the

European manner, is to make nonsense of the whole tradition that goes back for hundreds
of years."'® [Emphasis added.]

In response to the mounting outcries and objections to the elimination of Aboriginal
peoples’ fundamental rights, various parliamentary committees or government-appointed task
forces have studied the question of extinguishment. They have repeatedly concluded that
Canada’s extinguishment practices cannot be endorsed and must be reformed. For example, in
1983, the Report of the Special Committee on Indian Self-Government (Penner Report)
concluded that the federal policy of extinguishment be terminated:

"The Committee recommends that the doctrine of extinguishment be eliminated from the
settlement of claims; settlement agreements should be limited to those matters specifically
negotiated.”'' [Emphasis added.]

In addition, the Report of the Task Force to Review Comprehensive Claims Policy
concluded in 1985 as follows:

"A claims policy that requires a surrender and extinguishment of all aboriginal rights
can, and must, be abandoned. 1t can be abandoned because, as we have shown, there are
other methods for clearing title to the land. It must be abandoned because, if it is not,

there will be no possibility of achieving land claims agreements based on common
objectives.

Agreements should balance the need for certainry in the orderly development of land and
resources with the need for flexibiliry in the evolving relationship between aboriginal
groups and governments in Canada. In keeping with section 35 of the Constitution,
agreements should recognize and affinn aboriginal rights."*? [Emphasis added.]

Similarly, it is a firm recommendation of the 1991 Report of the Aboriginal Justice
Inquiry of Manitoba that:

"The governments of Manitoba and Canada refrain from requiring Aboriginal groups to
consent 10 extinguish Aboriginal rights when entering into land claims agreements.”"
{Emphasis added.]

9 M. Jackson, A New Covenant Chain: An Altemative Model to Extinguishment for Land Claims Agreements, Report

submitted to the Royal Commission on Aboriginal Peoples, February 1994, at 78.

9 N. Lyon, Book Review [:] Native Liberty, Crown Sovereignry, (1990) 15 Queen's L.J. 36! at 362.

1

Report of the Special Committee. Indian Self-Government in Canada (Ottawa: Queen’s Printer, 1983) at 116.
2 Task Force to Review Comprenensive Claims Policy. Living Treaties: Lasting Agreements -] Report of the Task
Force to Review Comprehensive Claims Policy, supra, note 3, at 43. See also the Task Force statements at 13: "Several
factors have contributed to the difficulties in reaching agreements. One of the most significant obstacles has been the
insistence of the federal governent on finality and on the blanket extinguishment of all aboriginal rights.” |[Emphasis added. |

' Report of the Aboriginal Justice Inquiry of Manitoba. The Justice System and Aboriginal People (Winnipeg: Queen’s
Printer, 1991), vol. 1, at 183, See also p. 137, where it 1s said that: "There was.. literally no basis in international law for

the assertion of |the] principle” that the "Europeans had acquired the right to extinguish Indian title however they pleased,
and this principle was said to be unquestionable”.
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Also, the 1991 Report of the British Columbia Claims Task Force maintains:

"In the past, blanket extinguishment of First Nations' rights, title, and privileges was used
to achieve certainty. The task force rejects that approach...First Nations should not be
required to abandon fundamental constitutional rights simply to achieve certainty for
others. Certainty can be achieved without extinguishment."'* [Emphasis added.]

Most recently, in 1993, the Liberal Party of Canada (currently forming the government
of Canada) has made the following commitment:

"In order to be consistent with the Canadian Constitution which now ‘recognizes and
affirms’ Aboriginal and treaty rights, a Liberal government will not require blanket
extinguishment for claims based on Aboriginal title.""

In addition, the Parliament of Canada has seen fit to eliminate most non-land-related
forms of extinguishment pertaining to Indian status under the Indian Act.'® This may imply that
the notion of extinguishment, in relation to Aboriginal peoples, is increasingly viewed as
anachronistic and unacceptable.

In order to resolve the problems created by government extinguishment policies and to
find suitable, constructive alternatives, it is essential to ensure a conceptual legal and political
framework that affirms rather than denies or subordinates the status and rights of Aboriginal
peoples. Common principles will be vital, if Aboriginal peoples and non-Aboriginal governments
are to forge positive, durable relationships based on mutual respect. honour and trust.

As Lloyd Barber, former Commissioner on Indian Claims, underlined in 1975,
differences in Aboriginal and non-Aboriginal perspectives must be accommodated on a mutually
acceptable basis if a more productive and harmonious future is to be made possible:

"...the negotiations on land claims provide an unprecedented opportunity to get at some
of the important, deeply roored problems and differences between Indians and non-
Indians, and work out a basis for a more productive and harmonious future. If the
negotiations are...based on criteria which do not really reflect the needs and concerns of
the people affected on both sides, they will certainly fail. This 1s the time for hard
thinking, frank dialogue and imaginative approaches. If the difficult and uncomfortable
points are skirted, success will not be achieved."" |Emphasis added. )

The formulation of beneficial and practical alternatives to extinguishment is a challenging
endeavour, since the extinguishment of aboriginal rights has had significant judicial

acceptance.' However, in Mabo v. The Stare of Queensland. Brennan J. of the High Court
of Australia declared in 1992 that:

“INJo case can command unquestioning adherence if the rule it expresses seriously
offends the values of justice and human rights...""

" Report of the British Columbia Claims Task Force (Vancouver: June 28, 1991) at 29,

" Liberal Party of Canada, The Aboriginal Peoples of Canada [:] Summary (Ottawa: Liberal Party of Canada,
September 1993) at 12,

6

Indian Act, R.S.C. 1985, ({st Supp.). ¢c. 32.
" Lloyd Barber, speech to the Whitehorse Chamber of Commerce. 1975, at 12, cited in Task Force to Review

Comprehensive Claims Policy, Living Treaties: Lasting Agreemenss [-] Report of the Task Force to Review Comprehensive
Claims Policy, note 3, supra, at 17,

8 See, for example, majority opinjons in Delgamuucy v, British Columbia, [1993] S W.W.R. 97 (B.C.C.A.).

' Mabo et al. v. State of Queensiand, (1992) 107 A.L.R. | (High Count of Australia), at 19, per Brennan J. For
commentaries on this significant decision, see R. Bartlett, The landmark case on Aboriginal title in Australia: Mabo v. State
of Queensland, [1992] 3 C.N.L.R. 4; M. Stephenson & S Ratnapala, (eds.}. Mabo: A Judicial Revolution {Australia:
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The court added that longstanding legal propositions, if associated with dispossession and

injustice, should not enjoy contemporary legitimacy.”® Moreover, it was indicated that there
is a judicial duty to re-examine such propositions.*’

In carrying out this study, we have noted the firm opposition of Aboriginal peoples to the
very notion of extinguishment of their rights.”” Regardless of what "legal” theories they are
confronted with, or what rationales are put forward to justify the position that their aboriginal
rights and titles are or should be eliminated, there continues to be an innate and persistent
resistance by Aboriginal peoples themselves to such an alien concept.

From the perspective of Aboriginal peoples, their inherent identity with the land and their
spirituality, as manifested by their aboriginal rights, is not subject to alienation or eradication.

Rather, there is a growing determination that no law or agreement could legitimately procure this
result. As L. Little Bear provides:

"Tribal territory is important because Earth is our Mother (and this 1s not a metaphor:
it is real). The Earth cannot be separated from the actual being of Indians."®

It would appear that for at least some observers, Aboriginal peoples’ spirituality and

relationship with their territories transcend claims of extinguishment of their aboriginal rights.
As K. Nerburn comments:

"The spirit of the Native people[s], the first people(s] has never died. 1t lives in the rocks
and the forests, the rivers and the mountains. It murmurs in the brooks and whispers in

the trees. The hearts of these people(s] were formed of the earth that we now walk, and
their voice can never be silenced."* |Emphasis added.]

This study on extinguishment does not fully address this compelling spiritual™ aspect.
However, from a constitutional, human rights, legal and equitable viewpoint, the study explores
the validity of past and present extinguishments. What emerges from the study that follows is that
constitutional and human rights norms appear to severely restrict the capacity of governments
to eliminate aboriginal rights. In this respect, the views of Aboriginal peoples and the
fundamental precepts of the Canadian legal system may not be far apart.

University of Queensland Press, 1993).

0

Id., at 95, per Deane and Gaudron JJ.

2 1d., at 82-83, per Deane and Gaudron JJ. Although the court was referning specifically to rerra nullins and not

extinguishment. the general principle enunciated is applicable to a vaniety of circumstances. However, the Australian High
Court in Mabo chose not to apply this principle to extinguishment.

2 See, for example, Liberal Party of Canada, The Aboniginal Peoples of Canada [:] Sumnmary (Ottawa: Liberal Party

of Canada, September 1993) at 11: "Claims negotiations have been difficult in part due to the strong objections by Aboriginal
people 1o certain aspects of the current policy, in particular extinguishment and the reluctance of the federal government to
negotiate self-povernment as part of claims.” [Emphasis added.]

B L. Little Bear, Relationship of Aboriginal People to the Land and the Aboriginal Perspective on Aboriginal Title,

Report submitted to the Royal Commission on Aboniginal Peoples, 1993, at 48,

24

K. Nerburn, (ed.), The Wisdom of the Great Chiefs [:] The Classic Speeches of Chief Red Jacket. Chief Joseph and
Chief Seattle (San Ratfael, Calif.: New World Library, 1994) ifrontispiece).

3 See Huakinu v. Waikato Valley Authority, {1987]2 N.Z.L.R. 188 at 219-220, where Childwell J. cites the Waitangi

Tribunal on metaphysical beliefs and the Maori as follows: "Concerning matters metaphysical the Tribunal said...: "The
values of a society, its metaphysical or spiritual beliefs and customary preferences are regularly applied in the assessment
of proposais without a thought as to their origin... When Maon values are not applied in our country but western values are,
we presume our society 1s monocultural...’”
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Purposes and organization of study

The overall purpose of the study is to explore in-depth the issue of "extinguishment”, as
applied to Aboriginal peoples. from its first manifestations to present day applications. This
would inciude an appreciation of the impact of land dispossessions and other ancillary matters
that most often accompany any purported extinguishment of the rights of Aboriginal peoples.

Another essential objective of this study is to recommend new approaches that would
jettison prior extinguishment policies and practices. As this study suggests, any new policy
orientations must be consistent with Aboriginal law and values, as well as relevant Canadian
constitutional law, international law and human rights norms. Further, 1t must be consistent with
rights of self-determination; extinguishment must not be foisted on Aboriginal peoples. It is our
conclusion that extinguishment processes undermine the future of Aboriginal peoples as distinct
peoples and societies against their beliefs and aspirations.

The premise of this study is that, in determining whether it is lawful and just to seek the
extinguishment of rights of Aboriginal peoples, there are a number of critical issues that have
not received adequate consideration to date. These include a fair evaluation of constitutional
instruments in Canada which constrain government action vis-a-vis Aboriginal peoples (both now
and in the past); the contending sovereignties of the Crown and Abonginal peoples; and the
incompatibility of extinguishment with human rights and other norms.

In view of these considerations, the study adopts a comprehensive approach that includes
many relevant and crucial dimensions. Part I (Headings 1 - 10) provides an in-depth legal and
political analysis of the diverse issues and problems relating to extinguishment. Alternative
approaches are also elaborated. Part Il (Heading ll) contains a case study of a land claims
agreement that contains provisions relating to extinguishment.

Heading 1 identifies and defines various notions of extinguishment. This helps to provide
a frame of reference for further legal analysis and illustrates the pervasive nature of government
extinguishment practices throughout Canada’s history. Heading 2 examines the significance of
the Roval Proclamation of 1763, as 1t relates to extinguishment. The Proclamation 1s one of the
earliest constitutional instruments that expressly limits the actions of non-Aboriginal
governments, with a view to ensuring protection for Aboriginal peoples and their lands. Yet, the

Proclamation has been consistently underestimated or misconstrued to the detriment of Aboriginal
peoples in Canada and elsewhere.

Heading 3 examines how govemment extinguishment policies in Canada have had
devastating effects on the Metis. Metis issues are highlighted early in this study, since the
widespread land dispossessions that the Metis experienced began soon after the establishment of
the Canadian federation. It is also important to indicate early in this study that the constitutional
rights and obligations that exist in favour of Aboriginal peopies also apply to the Metis.

Heading 4 underlines the relative nature of sovereignty in the international and Canadian
context. The concept of "contending soverecignties" is also described, as it relates to the Crown
and Aboriginal peoples, and how this notion is an important factor in any discourse on
extinguishment. The concept of contending sovereignties does not serve to deny the notion of
parliamentary sovereignty in Canada. However, the existence of contending sovereignties in
Canada would necessarily limit the scope of sovereignty asserted by Parliament.

Heading 5 identifiecs a number of theories of dispossession that are linked to
extinguishment. Throughout history, a wide range of arguments have been used by governments,
courts and others to justify extinguishment of aboriginal rights, their diminution or outright
denial. These include a panopoly of theories or doctrines, such as acts of state, recognition, rerra
nullius, primitivism and other notions linked to European superiority or domination.
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Heading 6 describes the constitutional and legal constraints that challenge assumptions that
non-Aboriginal governments and legislatures have the capacity to extinguish Aboriginal peoples’
rights. In addition, the countering effect of the Crown’s fiduciary duties on any powers to
extinguish is explored. At the same time, serious doubts are raised as to the capacity of
Aboriginal peoples to agree to wholesale extinguishment of their aboriginal rights. Further,
relevant provisions of the Natural Resources Transfer Agreements and related constitutional
legislation are analysed. The study reaches the conclusion that no partial extinguishments of
aboriginal or treaty rights can be said to have taken place.

Heading 7 discusses the constitutionality and validity of unilateral extinguishments of
rights purportedly carried out against Aboriginal third parties. This is also a most questionable
practice in view of the human rights implications. Heading 8 looks at existing and emerging
human rights norms at the international and Canadian level. The study concludes that the
wholesale elimination or destruction or extinguishment of aboriginal rights (which are human
rights) 1s not justifiable under a human rights analysis.

Heading 9 provides an extensive list of reasons why notions and practices of
extinguishment should be reconsidered. This section is based to a large degree on the conclusions
that naturally flow from the diverse analyses and impacts set out in the preceding portions of the
study. Heading 10 then addresses another principal purpose of the study, namely the
recommendation of new and equitable approaches. In so doing, shortcomings in existing
alternatives are examined. Also, in view of the prejudicial effects that extinguishment policies
and practices continue to have on Aboriginal peoples, the study elaborates why restitution of the
rights of Aboriginal peoples must be an integral part of any new approach.

Under Part 1I (Heading 11), a Case Study on the James Bay and Northern Quebec
Agreement (JBNQA) is included to furnish additional insights on the "extinguishment” of
fundamental rights of Aboriginal peoples. The Case Study adds an empirical dimension that
further informs the analysis and perspectives in the overall study. The IBNQA, signed in 1975,
is often characterized as the first "modern” land claims agreement in Canada. Consequently, it
is important to determine how the Aboriginal and non-Aboriginal parties, as well as human rights

organizations (among others), have responded to the notion of extinguishment purportedly
included as an integral part of the JBNQA.

To a large degree, the following study is a treatise on the subject of extinguishment as
it relates to Aboriginal peoples. It includes a comprehensive overview of relevant jurisprudence,
legal and political literature, and primary source material drawn from interviews with Aboriginal
people and the hearings of the Royal Commission on Aboriginal Peoples. This study is thus
lengthy, and critiques existing policies, judicial decisions and laws that contribute to a legacy of
denying Aboriginal peoples full recognition of their status and rights.

In light of Aboriginal peoples’ experience of inequality and injustice, arguments are
marshalled in the study in favour of Abonginal peoples and their ongeing struggle to
permanently eliminate extinguishment practices. We purposefully designed this study in order
to present a balanced view of all perspectives on extinguishment. It was our impression that
much of the literature to date has ignored Aboriginal perspectives and experiences. We thus felt
duty bound to present Aboriginal peoples’ perspectives and experiences with extinguishment as
the theoretical centerpiece of this study. This approach is consistent with social justice and a
contemporary perspective on human rights. It is also based on the firm belief that democratic
states, such as Canada, must forge a new path away from extinguishment. In this way, genuine
co-existence and reconciliation may be achieved for the lasting benefit of present and future
generations of all peoples in Canada.




PART 1

1. NOTIONS OF "EXTINGUISHMENT"

1.1 Definition

For the purposes of the present study, the term "extinguishment” is used in its ordinary
legal sense, which is in essence what Black’s Law Dictionary describes as:

"the destruction or cancellation of a right™%.

This harsh definition of "extinguishment”, as understood by non-Aboriginal governments, and
the finality it entails, makes the concept particularly offensive and unacceptable to Aboriginal
peoples.

Generally, under English and Canadian property law, extinguishment of a right, power,
contract or estate refers to the effect of the law or the effect of certain legal transactions between
contracting parties.”” In this non-Aboriginal framework, there is no "doctrine” of
extinguishment. Nor is there any discernable government policy or practice to extinguish the
status or rights of citizens. For the most part, extinguishment of rights conforms to the intentions
of the private parties involved in what are simply commercial or personal transactions.?

However, the notion of "extinguishment” in relation to Aboriginal peoples has developed
in a different historical, legal and political context. This context includes the following distinctive
factors that are wholly distinguishable from any non-Aboriginal circumstances:

1) Aboriginal peoples have a profound relationship with their lands, resources and
environment within their historical territories. This relationship is inextricably linked to their

identity, spirituality and culturc® and heightens the potential seriousness of extinguishing
Aboriginal rights.

26

Black's Law Dictionary, 6th ed. (St. Paul: West Publishing Cu., 1990), at 584.
¥ See Halsbury's Laws of England, 4th ¢d. (London: Butterworth's, 1982), vol. 39, paras. 596-601, where
extinguishment of title to real property is said to be accomplished by such means as: forfeiture (e.p. as in bankruptcy);

merger at equity and adverse possession. At para. 577, it is said that an easement can be extinguished, among other means,
by its holder’s voiuntary release or surrender.

®  See, for example, §.C. Smith, The Concept of Native Title, (1974) 24 Univ. Tor. L.J. | at 14: "_. title can disappear

because a rule or set of rules of the property institution provides that a title is extinguished on the happening of certain events
and those events have in fact taken place.”

¥ See, for example, draft United Nations Declaration on the Rights of Indigenous Peoples, article 25: "indigenous

peoples have the right to maintain and strengthen their distinctive spiritual and material relationship with the lands, termitornes,
waters and coastal seas and other resources which they have traditionally owned or otherwise occupied or used, and to uphold
thier responsibilities to future generations in this regard™; Indigenous and Tribal Peoples Convention, 1989 (No. 169), art.
13, para. 1: "...povernments shall respect the special importance for the cultures and spiritual values of the peoples concerned

of their relationship with the lands or territories, or both as applicable, which they occupy or otherwise use. and in particular
the collective aspects of this relationship.”

See also Nuwuk Conclusions and Recommendations on indigenows Autonomy and Self-Government, United Nations Meeting
of Experts, Nuuk, Greenland, 24-28 September 1991, U.N. Doc. E/CN.4/1992/42 and Add.1, at para. 4: "Indigenous

ternitory and the resources 1t contains are essential to the physical, cultural and spiritual existence of indigenous peoples and
to the construction and effective exercise of indigenous autonomy and self-government.”
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i) In view of the fundamental importance of territory,* lands and resources to
Aboriginal peoples, there is no evidence of a propensity among Aboriginal peoples, either
historically or today, to dispossess themselves of their lands and resources. Rather there are clear
indications that the efforts of Aboriginal peoples have consistently been to ensure their liberty,
security and ongoing development of their distinct cultures and societies. Aboriginal peoples have

sought to achieve this by safeguarding their land and resource base for present and future
generations.

iif)  There exists a historical and fiduciary relationship between the Crown and
Aboriginal peoples. It would be difficuit to argue that extinguishment, as conceived by
governments in Canada, is consistent with the fiduciary role of the Crown.* Aboriginal peoples
and cultures in Canada have been and continue to be in a critically vulnerable position.”
Government policies that purport to extinguish aboriginal status or rights appear to take

advantage of, rather than benefit, Aboriginal peoples and exploit their position of inequality or
powerlessness.

iv) Aboriginal rights are of a collective, as well as individual, nature. They are of
vital importance to the culture and existence of the peoples concerned.*® Consequently, the
Supreme Court of Canada has cautioned against the application of traditionali common law
concepts of property. It is the view of this study that the application of notions of extinguishment
to aboriginal rights has substantially different impacts on Aboriginal peoples than such nottons

might have in a traditional property law context that deals with non-Aboriginal peoples’
individual nights.

V) Federal land claims policies that insisr on extinguishment of fundamental land
rights of Aboriginal peoples (as a pre-condition to reaching agreements) unfairly single out
Aboriginal peoples through policies or actions that are not imposed on non-Aboriginal peoples
in Canada. As indicated above, non-Aboriginal citizens are not required to extinguish their
fundamental land rights. Further, this insistence on extinguishment in federal claims policies
appears to be in violation of Canada's Constitution™ and run counter to the notion of free and

¥ H. Berman. The International Labour Organization and Indigenous Peoples: Revision of ILO Convention No. 107

at the 75th Session of the International Labour Conference, 1988, (1988) 41 Int’'l Comm’n of Jurists 48 at 55: "Territoriality
best describes the complex interrelationship between indigenous peoples and the land, waters, sea areas and sea ice, plants,

animais and other natural resources that in totality form the social, cultural, material, and deeply spintual nexus of indigenous
life.”

n

Mabo et al. v. State of Queensland, (1992) 107 A.L.R. 1 (High Court of Australia), at 160, per Toohey J.:

*...extinguishment would involve a breach of the fiduciary obligation owed by the Crown to the fAboriginal] people.”
{Emphasis added.]

2 See Task Force to Review Comprehensive Claims Policy, Living Treaties: Lasting Agreements [-] Report of the

Task Force to Review Comprehensive Claims Policy (Ottawa: Department of Indian Affairs and Northern Development,
1985), at 103: "If it is to have credibility in promoting the observance of human rights by other countries, Canada will have
to demonstrate its willingness to respect the rights of its mast vulnerable peoples.” |Emphasis added.]

*  In regard to aboriginal fishing rights, see Sparrow v. The Queen, 11990] 1 $.C.R. 1075 at 1112: "Fishing rights
are not traditional property rights. They are rights held by a collective and are in keeping with the culture and existence of
that group. Courts must be careful, then, 10 avoid the application of traditional common law concepts of property as they

develop their understanding of what the reasons for judgement in Guerin, supra, at p. 382, referred to as the sui genens
nature of aboriginal nghts." [Emphasis added.]

% Such insistence of prior surrender or extinguishment by the federal government exploits the vuinerable position of

Aboriginal peoples and is inconsistent with both the fiduciary responsibility of the federal govemment and the "recognition
and affirmation” of aboriginal rights under s. 35(1) of the Consrirution Act, 1982. In addition, the right of Aboriginal people
to liberty and security of the person (ss. 7, 25), as well as tne equality guarantees {s. 15) under the Canadian Charter of
Rights and Freedoms may also be violated by the extinguisnment requirement.

It is also arguable that the federal government’s insistence on extinguishment, as a pre-condition to satisfying
Aboriginal land claims, is a violation of such constitutional instruments as the Roval Proclamation of 1763 and the Rupert's
Land and North-Western Territory Order, 1870 (and its related terms and conditions}. The possible unconstitutionality of the
federal government s insistence on surrender or extinguishment of aboriginal rights, as a pre-condition to entering into a land
claims agreement, is also discussed under sub-headings 8.3.2 & 8.3.3 infra. See also P. Lepage, Droits autochtones et droits
de la personne: Quelques perspectives d avenir, (Québec: Commission des droits de la personne du Québec, mai 1987) at
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informed consent.?

vi) In particular, the federal government places itself in a curious, if not inconsistent.
position when addressing aboriginal rights through comprehensive claims negotiations. It refuses
to recognize the existence of aboriginal rights, while at the same time seeking to extinguish them
through the claims process. This approach has been squarely criticized in the 1985 Report of the
Task Force To Review Comprehensive Claims Policy.*

vil)  Aboriginal rights, as collective and individual human rights,> are the only
human rights in Canada that are targetted for extinguishment. While national or international
human rights may in some cases® be subjected to certain /imirs® and override®, there is

45; and Commission des droits de la personne du Québec, Mémoire de la Commission des droits de la personne présenté
a la Commission rovale sur les peuples autochtones (Montréal: novembre 1993) at 14, 43, where the policy of extinguishment
as an obligatory pre-condition is unequivocally cnticized and said to be unacceptable. See also Mabo er al. v. State of
Queenstand, (1988) 83 A.L.R. 14 (High Court of Australia), where legislation that sought to extinguish the aboriginal nghts

of the Torres Strait Islanders in Australia was held to be invalid since it was inconsistent with the Commonwealth’s Racial
Discriminaiion Act 1975.

¥ If the federal government insists as a pre-condition that Aboriginal peoples "agree” to a purported surrender or

extinpuishment in order for the govermnment to enter into a land claims agreement, then a strong argument can be made that
there is no free and informed consent. Such insistence exploits the vulnerable position of Abonginal peoples and their urgent
need to make arrangements concerning their rights and jurisdiction over lands, resources and other fundamental matters. In
addition, this type of pre-condition is an abuse of and inconsistent with the fiduciary role of the Crown.

Since Aboripinai peoples generally have no other avenue than the comprehensive claims process to satisfy their

claims, they really do not have a choice when they “agree” to purported surrenders or extinguishments insisted upon by the
government,

Further, adequate essential services are often only provided to Abonginal peoples through comprehensive claims
agreements, it such peoples "agree” to surrender their aboriginal nights. Any such policy that in effect requires
extinguishment prior to "providing essential public services of reasonable quality” (s. 36(1)(c)) to Aboriginal peoples,
"furthering economic development to reduce disparities” facing them (s. 36(1)(b)), or "promoting equal opportunities for
[their] well-being™ (s. 36(1)(a)) would be contrary to the constitutional commitments of federal and provincial povernments
and legmslatures, as already provided under the Constitseion Ace, 1982, 5. 36. Moreaver, such "policies”™ or practices by the
federal government appear to also violate international human nghts norms: see discussion under sub-heading 8.2.12.

¥ Task Force to Review Comprehensive Claims Poliey . Living Treaties: Lasting Agreemens [-] Report of the Task
Force to Review Comprehensive Claims Policy, note 32, supra, at 76: "...at 1s appropriate for the federal povernment to
approach comprehensive claims negotiations with a general acknowledgement, rather than with a demal, of the existence of
aborniginal rights... This position [of denial] has engendered a mistrust of the povernment among nepotiating groups and a

cynicism about its commitment to the negotiating process. Moreover, a refusal to acknowledge that rights are at issue denies
both legal and constitutional realiry.” [Emphasis added. |

" For a discussion of aboriginal rights as human rights, see penerally heading 8 infra.

" See, for example, the Intermational Covenant on Civii and Political Rights, article 4, para. 1. which provides for
the possibility of State Parties derogating from their oblipations in this Covenant, in cases of public emergency that threatens
the life of the nation concerned. However, para. 2 provides: "No derogation from articles 6 {inherent right ta life], 7 [cruel,
inhuman or degrading treatment or punishment}, 8 (paragraphs 1 and 2) [slavery and servitude], 11 [imprisonment for failure
to fulfil contractual obligations}, 15 [prohibition against retroactive criminal laws or penaities], 16 [legal recognition as a
person|, and 18 {freedom of thought, conscience and religion] may be made under this provision.

¥ See Canadian Charter of Rights and Freedoms, Part | of the Constitution Act. 1982, art. 1: "The Canadian Charter
of Rights and Freedoms guarantees the nghts and freedoms set out in it subject only te such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.” [Emphasis added. ] See also International Covenant
on Economic. Social and Cultural Rights, art. 4: "...the State may subject such rights only to such limitations as are
determined by law onlv in se far as this may be compatible with the nature of these rights and solely for the purpose of
promoting the general welfare in a democratic society.” [Emphasis added.] For a discussion of limitation clauses in the
Canadian and international context, see W. Tamopolsky. “The Canadian Charter of Rights and Freedoms and the
Intemnational Covenant on Civil and Pohitical Rights: Domest:c Implementation of International Human Rights Norms™ in

1. Cotler & F.P. Eliadis, (eds.), International Human Rights Law [:] Theory and Practice (Montreal: Canadian Human Rights
Foundation, 1992) 169, at 187-190.

** The Canadian Charter of Rights and Freedoms, s. 33. enables legislatures to specifically enact a "notwithstanding”
clause in order to override certain fundamental rights and freedoms. In addition., the Canadian Bill of Rights. s. 2 and human
rights charters in Alberta, Saskatchewan and Quebec allow for the use of notwithstanding ciauses in legislation. See generally

W. Tamopolsky, "The Canadian Charter of Rights and Freedoms and the International Covenant on Civil and Political
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no evidence that human rights per se are or may be subject= " top  es«¢  tright destruction
or extinguishment.*

As the above factors suggest, extinguishment of status o richts generally gives rise to
a number of far-reaching implications for Abornginal peoples. Moreover, these fundamental
considerations pertaining to Aboriginal peoples highlight that, in relation to extinguishment, there

are some basic differences in government policies and practices between Aboriginal and non-
Aboriginal people that may be difficult to justify.

In practice, the extinguishment of aboriginal status and rights has been uscd extensively
by governments in Canada. Whether governments have such a constitutional and legal
capacity,* and whether extinguishments of aboriginal status and rights have been validly
carried out, are related questions that are examined la: ~ in this study.®

The notion of "extinguishment” of aboriginal . 5214 to find its roots in British
policv =5 reflected in the Roval Proclamation of 1763.* i ci. we term "extinguishment” is not
expli.  :ed in the Proclamation. Moreover, to our knowledge, no other Imperial legislation
empi . ' term.

*74, it would appear that the only Canadian legislative provisions expressly
contemplaur.  "ough not actually legislating) the "ev+~::ishment” of "Indian title" were found

in the Ma; ‘ct, 1870" and the Dominion : 7 ‘n regard to the Metis. Whether
the governn. ncerned have conformed to thewn . ;i1 obligations in regard to the
Metis 15 explo. er in this study.

Since the «  "extinguishment" (as it pertains to aboriginal rights) was not used in the
Royal Proclamatior: of 1763 or in Imperial legislation applicable to what is now Canada, it
cannot simply he assumed that other legal expressions that were used connote the same meaning,
scope and intent as possibly included in a dictionary definition of "extinguishment”.

The meaning of other legal expressions, such as "cessions”, “purchases”, or "surrenders”

Rights: Domestic Iinplementation of International Human Rights Norms", note 39, supra, at 190-192.

4 See discussion under sub-headings 8.2.1.4 & 8.2.1.5 infra.

2 See generally heading 6 infra.

1 . . . - .
‘ In regard to the Metis, see discussion under heading 3 infra.

“  The Royal Proclamation prohibited all alienations of Indian title, except to the Crown and in accordance with

specified procedures: R. v. Lady McMasier, [1926] Ex. C.R. 68, Easterbrook v. The King, {1931} S.C.R. 210 (Exch. Ct.).

In these cases, the court held that if Indian lands were not validly surrendered, any 99-year lease (with right of renewal) of
such lands would be invalid.

4 In addition to the surrender provisions in the James Bay and Northern Quebec Agreement, the extinguishment of

rights, titles, etc. was explicitly provided in .he James Bay and Northern Quebec Native Claims Settlement Act, S.C. 1976
77, ¢. 32, 5. 3(3).

% See ltem 2 of the Schedule of the Constitution Act, 1982. Section 31 of the Manitoba Act provides: "And whereas,

it is expedient, towards the extinguishment of the indian Title to the lands in the Province, to appropriate a portion of such
ungranted lands..." |Emphasis added.] Sce also s. 32 of the Act.

‘" There were various Dominion Lands Acts which made explicit reference to the Metis ("Half-breeds™). See, for

example, An Act 10 Amend and Consolidate the Several Acts Respecting the Public Lands of the Dominion, 1879, 42 Victoria,
c. 31, 5. 125; "The following powers are hereby delegated to the Governor in C.runcili- €. "o satisfy any claims existing in
connection with the extinguishment ot the Indian title preferred by falf-breeds revident in the North-West Territonies outside
of the limits of Manitoba, on the fifteenth day of July, one thowind eight hindred and se- :nty, by granting lands to such
persons, to such extent and on such terms and conditions, as may -+ deemed vxpedient”. [Einphasis added.] See also An Act
to Amend and Consolidate the Several Acts Respecting the Public [ands of the Dominion, 1833, 46 Victona, ¢. 17, s. 81,
where 5. 125 was amended to read "previous to the fifteenth dav oi July” rather than "or : .- rifteenth day of July".
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must be considered in the precise legal and factual® context in which such terms are found.
In addition, depending upon the period of history in which notions of extinguishment are
considered and the process or legal instruments relied upon, the capaciry of the Crown or
Parliament unilaterally to extinguish aboriginal rights is (as described in this study*) subject
to significant doubt.*

"Extinguishments” as practised by governments in Canada, however, are much more
widespread than what was ever provided in legislation. In order to assess the full impact of

extinguishment on the status and rights of Aboriginal peoples, various forms of extinguishment
are examined in this study.

Included in this study are the purported voluntary extinguishments, generally referred to
as "surrenders”. However, as noted beiow, the legal requirements for "free and informed
consent” to the extinguishment of aboriginal or treaty rights, and the assumption that the written
versions of the historical and modern treaties signify the meeting of those requirements, are
issues that necessitate close scrutiny and assessment.

The study also makes reference to extinguishments that do not relate directly to lands and
resources, but pertain to Aboriginal identity.*? Further, de facro extinguishments based on the

policies or actions of government are also addressed, particularly in cases where their impacts
have been far-reaching.

1.2 Comparisons with "Cession" and "Purchase”

Black’s Law Dictionary defines "cession” as:

"The act of ceding; a yielding or giving up; surrender; relinquishment of property or
rights." "’

In addition, "purchase” is defined as:

"Transmission of property from one person to another by voluntary act and agreement,
founded on a valuable consideration."*

However, as noted above, it would be insufficient and incomplete to rely solely on a legal
dictionary definition of these concepts when applying them to Aboriginal peoples, without

"It is impossible for this Court to consider the doctrine of extinguishment ‘in the air’; the respondent must anchor

that argument in the bedrock of specific lands.": R. v. Simon [1985] 2 S.C.R. 387 at 406.

¥ See generally heading 6 infra.

% For example. even if it is assumed that in the eariy vears of Canadian history the Imperial Parliament had the
capacity to extinguish aboriginal rights. this did not mean that the Crown in right of Canada or the Canadian Parliament
possessed a similar capacity, in the absence of specific and valid legal authority.
' The possibility of serious defects in Aboriginal consent to existing treanes is also raised in S. Grammond, Les
traités entre 'Etat canadieon et les peuples awochtones (Cowansville, Québec: Les Editions Yvon Blais. 1994}, at 102-103.
¥ Most non-land-related extinguishments are linked to questions of Abonginal identity, such as Indian status under

the federal /ndian Act or the denial of fundamental status and nghts to the Metis, despite s. 91(24) of the Constitution Act,
1867.

hL)

Black's Law Dictionary, 6th ed. (St. Paul: West Pubiishing Co., 1990), at 228.

o 1d. at 1234,
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examining carefully the context in which these terms were used.”

Rules for dealing with Aboriginal peoples were first set out in the Roval Proclamation
of 1763, where references to "cessions” and "purchases” were made. This imperial instrument
has been described by the Supreme Court as a "fundamental document upon which any just
determination of original rights rests"*, and has continuing application in Canada.’ In
examining government extinguishment practices, it is important to begin with the Proclamation
since it sets out the rules for "all future dealings” with Aboriginal peoples. Such rules were
clearly intended to be protective of Aboriginal peoples, having been "begotten of prudence,

humanity and justice”. As provided in Province of Ontario v. Dominion of Canada, per Idington
J.:

"A line of policy begotten of prudence, humanity and justice adopted by the British
Crown 10 be observed in all future dealings with the Indians in respect of such rights as

they suppose themselves to possess was outlined in the Royal Proclamation of
1763..."** {Emphasis added.]

The Royal Proclamation did refer to "cessions" or "purchases”, but such concepts must
be placed in an overall context of confirming and safeguarding the rights and interests of
Aboriginal peoples.”® Cessions or purchases referred to in the Proclamation were to be
protected from "great Frauds and Abuses"” by only permitting alienations by Aboriginal peoples

to or via the Crown ("if at any Time any of the Said Indians should be inclined to dispose of the
said Lands").®

In other words, cessions or purchases were not intended to result in land dispossessions
that undermined Aboriginal interests. Nor did the Proclamation require cessions or purchases to
take place, in order for colonial or Dominion governments to recognize the land rights of
Aboriginal peoples (as the Proclamation commanded). Yet treaties entered into between the
Crown and Aboriginal peoples included "land cession provisions" that are still being challenged
as to their scope and validity by Abonginal peoples to the present day.®

Moreover, as already indicated, surrender and extinguishment clauses continue to be
insisted upon by the federal government, in order for Aboriginal peoples to enter into land claims
agreements. These government extinguishment policies do not seek to “purchase” the aboriginal
title to lands and resources of Aboriginal peoples. Instead, federal land claims policies largely
take the approach of insisting on cessions of aboriginal title, while at the same time refusing to
concede the existence of such title. This questionable approach in federal land claims policies is
not consistent with what is contemplated by the Royal Proclamation. Nor would the wholesale
purchase of aboriginal lands and resources conform to the intention of the Prociamation, if

**  See L. Brownlie, Principles of Public International Law, 4th ed. (Oxford: Clarendon Press, 1990), at 133, n. 36:

"The term ‘cession’ is used to cover a variety of types of transaction, and it is important to seek the lepal realities behind
the term in each case.”

56

Calder v. A.G. British Columbia, |1973]) §.C.R. 313 at 395 per Hall J.

%7 See discussion under sub-headings 2.2 - 2.4 infra.

**  Province of Ontanio v. Dominion of Canada, (1909) 42 S.C.R. | at 103-104. This view of the Royal Proclamation

is cited with approval by Hall ). in Calder v. A.G. British Columbia, [1973] S.C.R. 313 at 395.

%*  For example, if cessions or purchases did take piace in &« manner that defrauded Abonginal peoples or otherwise
jeopardized their means of subsistence, security or continued exercise of their aboriginal rights, it cannot be said that the
instructions or obligations 10 the Proclamation were in fact carried out.

“  The phrases in quotations are from the Roval Proclamation of 1763.

% For a brief discussion of whether there was vahd consent to such land cession clauses in the historic and
contemporary treaties, see sub-heading 10.4.5 infra. See also P. Hogg. Constitutional Law of Canada, (Toronto: Carswell,
1992), vol. 1, at 27-23: "[The Simon and Sioui| cases make clear that the surrender of aboriginal rights is not a requirement

of a valid treaty. Nor does a treaty have to be concemed with territory™; Simon v. The Queen, [1985) 2 S.C.R. 387, R. v.
Sioui, {1990] 1 S.C.R. 1025.
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Aboriginal peoples were left without an adequate land base and vulnerable as a result.

It can be strongly argued that "cessions" and "purchases” are used in the Royal
Proclamation to a large degree synonymously. aithough conceivably "cessions” could also refer
to other dispositions by Aboriginal peoples such as gifts or even surrenders of termitory in times
of war.®? In The Queen v. Syvmonds, Chapman J. emphasizes the essential requirement of
Aboriginal consent to extinguishments of land titles but intimates that cessions might arise in
other circumstances:

"...it cannot be too solemnly asserted that [Native title] is to be respected. that 1t cannot
be extinguished (ar least in times of peace) otherwise than by the free consent of the
Native occupiers. But for their protection. and for the sake of humanity, the Government
is bound to maintain and the Courts to assert, the Queen's exclusive right to extinguish
it."® [Emphasis added.]

In regard to "purchases”, the Proclamation’s terms are examined in further detail under
the following sub-heading.®

1.2.1 Private and Crown purchases of Aboriginal lands

"...no Government, whether provincial or central, has failed to
acknowledge that the original title to the land existed in the Indian tnbes
and the communities that hunted or wandered over them. Before we rouch
an acre we make a treary with the chiefs representing the bands we are
dealing with, and having agreed upon and paid the stipulated price,...we
enter into possession, but nor until then do we consider that we are entitled
to deal with a single acre.™®

Lord Dufferin, Government House, Victoria, 1876

2 In Worcester v. State of Georgia, 31 U.S. (6 Pet.) at 545-547, Chief Justice Marshall indicates that the power to

extinguish Aboriginal title by conquest is limited to situations where Indians had been aggressors in actual confrontations.
Al 546, the Chief Justice states that "[t]he power of war 1s given only for defense, not for conquest.” See H. Berman, The
Concept of Aboriginal Rights in the Early Legal History of the United Stares, (1978) 27 Buftalo L.R. 637 at 662: "The
charters, as specific delegations of royal authority, did not empower the colonies to engage in wars of conquest. The power
to make war was included in the grants ‘but defensive war alone seems to have been contemplated.’ The right to invade the
natives and other enemies was dependent on ‘just cause’.” See also N. Newton, Ar the Whim of the Sovereign: Aboriginal
Title Reconsidered, (1980) 31 Hastings L. I. 1215 at 1224-1225. At 1228, the author emphasizes the U.S. rule of obtaining
voluntary cessions through treaties: "Indeed, extinguishment by voluntary cession for consideration had been the rule in

acquisition of Indian title. Before Tee-Hir-Ton [348 U.S. 272 (1955)] virtually all cases finding Indian title extinguished
involved voluntary cession.”

Newton guestions the use of the terin "conquest” in Tee-Hir-Ton by Reed 1. At 1243, Newton provides: "Both at
the time of Johnson [v. M'Intosh] and today, conquest has been a narrow concept with clearly defined effects on the
conquered peopie. For example, conquest generally requires some sort of physical possession by torce of arms. Thus, the
conclusion fin Tee-Hir-Ton] that all Indian Jand has been conquered was as illogical as it was unprecedented.” In support of
his characterization of conquest, the author cites L. Oppenheim, fntemational Law (8th ed.. H. Lauterpacht ed., 1955).

Additional authorities are cited to indicate that "|mjodern international law has disapproved conguest as a valid method of
acquinng territory.”

3

The Queen v. Symonds, (1847) N.Z. P.C.C. 387 at 390.

*  Further discussion of the Proclamation's terms in relation to purchases of Aboriginal lands is also included under
sub-heading 2.1 infra.

5]

H. Waiton, (ed.), Speeches and Addresses of Lord Dufferin (1882} at 209, cited in K. Lysyk, The Indian Title
Question in Canada: An Appraisal in the Light of Calder, (1973) S1 Can. Bar Rev. 450 at 466.
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The essential requirement of fair purchase of any lands of Aboriginal peoples is central
to the objectives and purposes of the Royal Proclamation of 1763. With a view to safeguarding
Aboriginal peoples from "great Frauds and Abuses...and prevent[ing] such Irregularities in the

future”, the Royal Proclamation limits alienations of Aboriginal lands within British colonies®
in North America in the following manner:

“...if at any Time any of the said Indians should be inclined to dispose of the said Lands,
the same shall be Purchased only for Us, in our Name, at some public Meeting or
Assembly of the said Indians, to be held for that Purpose by the Governor or Commander
in Chief of our Colony respectively within which they shall lie; and in case they shall lie
within the limits of any Proprietary Government®’, they shall be purchased only for the
Use and in the name of such Proprietaries, conformable to such Directions and
Instructions as We or they shall think proper to give for that Purpose”.

It is clear from the above excerpt of the Royal Proclamation that several conditions must
be complied with, in order for valid purchases of Aboriginal lands within the colonies to be
made. First, alienations of aboriginal lands may be made solely to the Crown,* or to
proprietary governments in cases where the lands are located in a proprietary colony. Second,
the lands must be purchased at some public meeting or assembly of the Aboriginal people
concerned to be held for that purpose.® Third, the alienations must be made with the free

consent of the Aboriginal people affected ("if at any Time any of the said Indians should be
inclined to dispose of the said Lands").™

*  Both proprietary and non-proprietary colonies are explicitly covered by this provision ot the Proclamation (see

discussion under heading 2.1 infra). Although Rupert’'s Land was a proprietary colony to the extent that it was included in
the Charter of the Hudson's Bay Company, it appears that the North-Western Territory was not covered by the same Charter.
See penerally K. McNeil, Mative Claims in Rupert's Land and the North-Western Terntory: Canada’s Constitutional
Obligations (Saskatoon: University of Saskatchewan Native Law Centre, 1982).

The North-Western Territory would have been subject to a different provision of the Proclamation that applied to
the vast arca known as "Indian Country” and which did not specify that alienations must be to the Crown: "And We do
hereby strictly forbid, on Pain of our Displeasure. all our loving Subjects from making any Purchases or Settlements
whatever, or taking Possession of any of the Lands above reserved, without our especial leave and Licence for that Purpose
first obtained.” {Emphasis added.] However, in any event, both Rupert's Land and the North-Western Territory became a
part of the Dominion of Canada in 1870 and would have then been subject to the more onerous provision in the Proclamation
dealing with purchases of aboriginal lands within British colomes.

67

In J. Beaulieu ef al. , La Proclamation rovale de 1763 le droit refain Uhistoire, (1989) 49 R. du B. 317, at 334-335,
it is said that there were only three propretary colonies in existence in 1763 (including Pennsylvama) and the new colony
of Quebec that was specifically referred to in the Proclamation was not a proprictary government. However, Rupert’s Land
was established as a proprietary colony: see B. Slattery, The Land Rights of Indigenous Canadian Peoples, As Affected by
the Crown's Acquisition of Their Ternitories (Saskatoon: Univ. of Saskatchewan Native Law Centre, 1979), at 209, 309. See
also Rupert's Land and North-Western Ternitory Order, R.S.C. 1985, App. II, No. 7, Schedule (C), (1st preamble}, where
the Hudson's Bay Company Deed of Surrender describes Rupert's Land in the following terms: "...the said land should be
from thenceforth reckoned und reputed as one of His Majesty's Plantations or Colonies in America, called Rupert's Land,
and whereby His said Majesty made and constituted the said Governor and Company and their successors the absolute lords
and propnrierors of the same terntory,..." [Emphasis added.] See also P. Cumming & N. Mickenberg, (¢ds.), Native Righis
in Canada (Toronto: Indian-Eskimo Association of Canada, 1972) at 167-169, where it is concluded that the "Royal

Proclamation fully recognizes aboriginal nights in both the colonies and the rerritories aof the proprietary governments,
including those of the Hudson's Bay Company.” |Emphasis added.}

®  Reference is being made here solely to transactions between Aboriginal and non-Aboriginal people and not those

between Aboriginal people themselves.

69

These first two conditions are specifically referred to by Dickson J. in Guenin v. The Queen, (1984) 13 D.L.R.
(4th) 321 at 340. The Proclamation’s requirement of a meeting or assembly for the purpose of considering a proposed cession
or purchase is referred to in Mitchel v. U.S., 9 Pet. 717 (U.S. Fla., 1835) at 747; R. v. Koonungnak, (1963). 45 W. W R.
282 at 302 (N . W.T. Terr. Ct.}; Doherry v. Giroux, (1915 Que. K.B. 433 at 435. In R. v. Baby, (1855), 12 U.C.Q.B. 346
at 360, Robinson C.J. for the Court provides: "...the proposal to purchase should be opened and discussed at a council fairly
representing the tribe, and in the presence of some public officer, who might see that everyrhing was duly considered and

understood, and fully agreed 10" . [Emphasis added.} The requirement of a meeting or assembly for the above-stated purpose
incorporates the essential notion of informed consent.

" See also R. v. Symonds, [1847] N.Z.P.C.C. 387 at 390 (per Chapman I.}: "...whatever may be [the Aboriginal
peoples’] present clearer and still growing conception of their own dominion over land, it cannot be too solemnly asserted
that it s entitled to be respected, that it cannot be extinguished (at least in times of peace) otherwise than by the free consent
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It is clear that the above provision in the Proclamation is aimed at regulating private
purchases of Aboriginal lands. As B. Slattery explains:

"...the Proclamation characterizes the Indian title as inalienable. except to the Crown or
its delegates, so that purchases of Indian land by private parties are invalid."”

Furthermore, it could be argued that while the above provision in the Proclamation is not
entirely clear on this point, the restrictions apply to the purchases of Aboriginal lands by the
Crown. B. Slattery refers to the same qualifications as just described,”” but he also emphasizes
that the Proclamation infers additional conditions for a valid purchase to be effected:

"One may infer that a number of other conditions are imported by the use of the term
‘purchase’...and by the allusions to cessions elsewhere in Part IV [of the
Proclamation)...It cannot be presumed that the Crown, having stated the aim of avoiding
the "Frauds and Abuses” of past eras, intended to benefit from cessions or purchases
tainted by irregularities. Cessions of Indian lands which fail to satisfy the fundamental
rules of common law governing the formation of such contracts, or which are affected by
the recognized causes of nulliry -- misrepresentation, duress and so on -- would appear
void or voidable, in the same manner as normal contracts.”” [Emphasis added.}

In addition to the above conditions, it has already been stated in this study that the
"purchases” or "cessions"™, contemplated in the Royal Proclamation, to the Crown must be
carried out in a manner that does not undermine the Aboriginal peoples concerned. Rather, such
alienations must be to their benefit and in their "best interests".

As concluded by Dickson J. in Guerin v. The Queen:

"The purpose of this surrender requirement is clearly to interpose the Crown between the
Indians and prospective purchasers or lessees of their land, so as to prevent the Indians
Jfrom being exploited. This is made clear in the Royal Proclamation itself, which prefaces
the provision making the Crown an intermediary with a declaration that ‘great Frauds and
Abuses have been committed in purchasing Lands of the Indians, to the great Prejudice

of our Interest and to the great Dissatisfaction of the said Indians...’.” [Emphasis
added. |

In the same paragraph, Mr. Justice Dickson adds:

"Through the confirmation in the Indian Act of the historic responsibiliry which the
Crown has undertaken, to act on behalf of the Indians so as to protect their interests in
transactions with third parties, Parliament has conferred upon the Crown a discretion to
decide for itself where the Indians’ best interests really lie." [Emphasis added. )

Although the Supreme Court of Canada in the Guerin case referred to transactions with
“third parties”, the historic and statutory duty of the Crown to protect Aboriginal interests in

of the Native occupiers.” [Emphasis added.] Cited by Hall 1. in Calder v. A.G. British Columbia, {1973] §.C.R. 313 at 403-
404. 1n addition, in S. Grammond, Les traités entre I 'Etat canadien et les peuples autochtones (Cowansville, Québec: Les

Editions Yvon Blais, 1994), at {19, it is said that the equitable principles in the Royal Proclamation require that the principle
of Aboriginal consent be respected.

”  B. Slattery, The Land Rights of Indigenous Canadian Peoples, As Affected by the Crown's Acguisition of Their
Territories, note 67, supra, at 311.

7 Id. at 312

? o 1d., at 313

™ Reference here is made to voluntary "cessions” during peacetime, since there has not been any lands acquired by
conquest of Aboriginal peoples in Canada.

" Guenin v. The Queen, (1984) 13 D.L.R. (4th} 321 at 340.
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regard to land alienations applies equally to transactions directly related to the Crown. Moreover,
the Supreme Court has confirmed that these rules in the Royal Proclamation apply and have
always applied throughout Canada’s history:

"[T}his policy with respect to the sale or transfer of the Indians’ interest in land has been
continuously maintained by the British Crown, by the governments of the colonies when
they became responsible for the adminstration of Indian affairs, and, after 1867, by the
federal government of Canada. Successive federal statutes, predecessors to the present
Indian Act, have all provided for the general inalienability of Indian reserve land except
upon surrender to the Crown, the relevant provisions in the present Act being ss. 37-
41."" [Emphasis added.]

From all of the above, it is clear that the rule in the Royal Proclamation against alienation
of Aboriginal lands except to the Crown” is intimately tied to the duty to protect Aboriginal
peoples and to act in their best interests. Further, the Supreme Court in Guerin has indicated
that, whether the "Indian interest” is related to a reserve or to aboriginal title in traditional tribal
lands, "[t}he Indian interest in the land is the same in both cases”.”

It is also essential to note that the inalienability of Aboriginal lands except to the Crown
gives rise to a "distinct fiduciary obligation" on the part of the Crown to act in the Aboriginal
peoples’ best interests.” As Dickson J. indicates in Guerin:

"...the {Indian] interest gives rise upon surrender to a distinctive fiduciary obligation on
the part of the Crown to deal with the land for the benefit of the surrendering Indians.
These two aspects of Indian title go together, since the Crown’s original purpose in
declaring the Indians’ interest to be inalienable otherwise than to the Crown was to
facilitate the Crown’s ability 1o represent the Indians in dealings with third parties."®
{Emphasis added.}

In conclusion, consent by Aboriginal peoples to alienate land to the Crown can lead to
a "purchase" or "cession" that has the effect of eliminating the Abonginal interest in such land.
However, the Royal Proclamation, as confirmed by the common law, requires that such
purchases be protective, and in the "best interests”, of the Aboriginal peoples concerned.” In
this regard, the government has a duty as fiduciary to ensure that it is "acting for the benefit of”
such peoples when it acts on their behalf in regard to alienations to the Crown.

" Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 340 per Dickson J.

7 It is important to highlight here that any restrictions on alienation in the Proclamation do not apply to transactions
between or among Aboriginal peoples themseives. See sub-heading 2.1 infra.

™ Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 337, where Dickson l. cites in support A.-G. Quebec v. A.-G.
Canada, {1920}, 56 D.L.R. 373 at 378-79, {1921] A.C. 401 at 410-411. While the fiduciary obligation of the Crown would
apply to both reserve and traditional Aboniginal lands, there 1s considerable doubt that the "Indian interest” in these two types
of land can be assumed to be the same for all purposes: see R. Bartlett, Judian Reserves and Aboriginal Lands in Canada:
A Homeland (Saskatoon, Sask.: University of Saskatchewan Native Law Centre, 1990), at 65 et seq.; A.G. Canada v.
Giroux, (1916), 4 C.N.L.C. 147 (S.C.C.), where it was held that a reserve set apart by order in council in Quebec amounted
to "beneficial ownership”. On the other hand, it could be well argued that the "personal and usufructuary” characterization

of Indian title in St. Catherine's Milling and Lumber was erroneous and should have been a sui generis form of "ownership”
and junsdiction.

7 See Sparrow v. The Queen, [1990] 1 S.C.R. 1075 and sub-heading 6.4 infra in this study, where it is made clear

that a fiduciary obligation does not only arise under the Rova! Proclamation in the case where a surrender of Aboriginal land
15 concerned.

8 Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 339 per Dickson J.

8 See also R. v. Svmonds, [1847] N.Z.P.C.C. 387 at 390 (per Chapman J.): "The practice of extinguishing Native
titles by fair purchases is certainly more than two centuries oid...But for their protection, and for the sake of humanity, the
Government s bound to maintain, and the Courts to assert. the Queen’'s exclusive right to extinguish {Native title].”
[Emphasis added.] Cited by Hall 1. in Calder v. A.G. Brirish Columbia, [1973} S.C.R. 313 at 403-404,
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It has already been indicated that the Royal Proclamation requires that purchases, whether
they be for non-Aboriginal private persons or for the Crown, must be made to the Crown.*”
Despite early judicial rulings to the contrary,” it is the view of this study that the Proclamation
does not require that interests less than permanent alienation or conveyance of title (e.2. leases)
be subject to purchase or cession to the Crown.™

However, it is worth noting that the federal government has required "surrenders" from
Indians under the Indian Act in order to lease their lands to private persons. The potential pitfalls

or risks of using "surrenders” in a broad and indiscriminate manner is described briefly under
the following subheading.

1.3  Mandatory Use of "Surrenders" Under the Indian Act

"Surrenders” can have different consequences in regard to Aboriginal interests depending
on the wording of the instrument and the legal history of the land concerned.® In view of the
interpretation various transactions involving surrenders (of Aboriginal interests) have been given
by the courts, the use of surrenders hardly appears to be in the interests of Aboriginal peoples.
Yet, through the Indian Act,* the federal government has continued to insist upon surrenders
in carrying out leasing and other economic arrangements pertaining to Aboriginal lands.

In the 1921 Star Chrome Mining case, the Privy Council treated Indian reserve lands
under federal administration in the same manner as traditional lands and held that a surrender

¥ In this regard, the Proclamation provides: "...that no private Person do presume to make any purchase from the

said [ndians of any Lands reserved to the said Indians...; but that, if at any Time any of the Said Indians should be inclined
to dispose of the said Lands, the same shall be purchased only for Us, in our Name, at some public Meeting or Assembly..."

¥ R.v. Lady McMaster, {1926] Ex.C.R. 68 at 73; Easterbrook v. The King, {1931] S.C.R. 210 at 217-218; aff'g
[1929] Ex.C.R. 28. These cases dealt with 99-year leases, subject to a right of renewal.

#  An arpument could arise that the term "dispose” as used in the Proclamation is sufficiently broad as to include

leasing of land. According to such an interpretation, the Prociamation would require the Crown to first purchase aboriginal
lands prior to leasing them ta the Crown or to a third party:

“if at any Time any of the said Indians should be inclined to0 dispose of the said Lands, the same shall be Purchased
only for Us, in our Name, at some public Meeting or Assembly of the said Indians, to be held for that Purpose by
the Governor or Commander in Chief of our Colony respectively within which they shall lic;..." [Emphasis added.]

However, the following reasons strongly militate against such an interpretation: i) the paragraph in which the term
"dispose” is used in the Proclamation, only addresses purchases from "Indians” and not leases; ii) there are no indications
that the practice of leasing lands was even contemplated at the time of the Proclamation: iil) it would be a contradiction in
terms to impose a requirement to sell aboriginal lands in order to jease the same lands to the Crown or a third party; iv) as
already indicated, a primary purpose of the Proclamation was to safeguard the rights and interests of Aboriginal peoples,
and the above interpretation would be to the severe prejudice of the peoples concerned; and v) judicial rules of interpretation
require that laws pertaining to Aboriginal peoples be construed liberally and that all ambiguities be resolved in favour of
Aboriginal peoples (Nowegijick v. The Queen, [1983) 1 S.C.R. 29 at 36). Moreover, if such an interpretation were to gain
acceptance, even conditional surrenders under the /ndian Act (ss. 37(2), 38(2)) would not conform to these requirements
under the Proclamation. The issue of whether the Proclamation requires leases of Aboniginal lands to be the preceded by
a surrender of aboriginal title s discussed also in the text accompanying note 267 infra.

" In regard to the various impacts on reserve lands from the use of surrenders, see generally R. Bartlett, Indian

Reserves and Aboriginal Lands in Canada: A Homeland, note 78, supra.

*  Indian Act, R.S.C. 1985, c. I-5. ss. 37(1), 38(1) tabsolute surrenders required for sale of lands or conveyance of

title); ss. 37(2), 38(2) (non-absolute surrenders or "designations” required for granting of leases and other interests). Prior
to 1988, the Act did not expressly provide for “designations” under s. 38(2). See also St. Ann's Shooting & Fishing Club
Lid. v. The King, (1950] S.C.R. 211 at 219, per Rand J.. where he states: "Under the Indian Act of 1880, a surrender of
the Indian interest was required before an effective lease could be made.” On the other hand, it is provided in ss. 20 and
58 of the Indian Act that leases can take place without surrenders if the land is in the possession of an individual Indian.
However, in such case, it is has been decided by the Federal Court of Appeal that the fiduciary obligations of the Crown
towards the band do not extend to such individually possessed land: Boyer v. Canada, [1986] 2 F.C. 393, leave to appeal
to Supreme Court of Canada refused 72 N.R. 365n, cited in J. Woodward, Native Law (Toronto: Carswell, 1989), at 284.
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of the "Indian interest” vested the Crown in right of the province with full ownership.®” As R.
Bartlett indicates, the consequences of the Privy Council’s analysis had far-reaching and
detrimental consequences for the Aboriginal peoples so affected:

"The application of the analogy of traditional lands to Indian reserves had the effect of
seeming to limit the Indian interest to less than that necessary ro fulfill the objects for
which the reserves were set apart and of construing section 91(24) so as to deny title and
power to the Dominion so as to fully protect the Indian interest, thereby defeating the
object for which the Dominion was given jurisdiction."** {Emphasis added.)

No argument had been put forward in Star Chrome Mining by the federal government that
the Aboriginal peoples concerned had “"beneficial ownership”, as had been decided by the
Supreme Court in the earlier case of A.G. Canada v. Giroux®. As was often the case, the
Indians directly affected by the case were not parties to the litigation.”

In order to counter the negative effects of Star Chrome Mining and to continue the
widespread practice of "surrenders”, federal-provincial® agreements have been entered into
in some provinces”’. However, all such agreements are laden with a variety of different
problems. The purpose of these agreements is to enable federal authorities to carry out the
objectives of reserves through exercise of federal powers under s. 91(24). As R. Bartlett points

out, these agreements "have not, however, been obtained without the accommodation of
provincial interests, to the detriment of Indian interests”.*

Moreover, as the 1983 decision in Smith v. The Queen™ demonstrates, federal-
provincial agreements are no guarantee that Aboriginal interests are completely safeguarded. In
the Smith case, the Supreme Court of Canada decided that upon surrender of Abonginal land,

the full ownership is vested in the province. Upon surrender, the federal Crown could no longer
act in conformance with its powers under s. 91(24).

The federal government was held in Smirh to have no authority to claim possession of
such land for purposes of sale, the proceeds of which had been intended to be invested for the
benefit of Indian band members and their descendants. An existing federal-provincial agreement
was said not to apply to the land in question. Nor could a related instrument ("habendum") affect

the surrender, even though it indicated that the surrender was conditional on the Indians
receiving the proceeds from the sale.

While it is possible to draft "conditional" surrenders™ that would enable Aboriginal
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A.-G. Quebec v. A.G. Canada (Star Chrome Mining), [1921]1 1 A.C. 401 (P.C.) at 410.

¥ R. Barlett, Indian Reserves and Aboriginal Lands i Canada: A Homeland, note 78, sipra, at 70.

19

A.G. Canada v. Girowx, (1916), 4 CN.L.C. 147 (S.C.C.) at 158, 165.

% The legitimacy and fairness of the practice of not including aboriginal peoples in court cases that directly affected
their fundamental status and rights are examined under sub-heading 1.5.1 of this study.

®  Aboriginal peoples directly affected by such federal-provincial agreements have no direct participatory role in

negotiating the agreements’ terms.

2 For example, federal-provincial agreements exist in British Columbia, Ontario, New Brunswick, and Nova Scotia.

9

R. Bartlett, Indian Reserves and Aboriginal Lands in Canada: A Homeland, note 78, supra, at 70.
 Smith v. The Queen, (1984) 147 D.L.R. (3d) 237 ($.C.C.). The implications and correctness of the ruling in this
case by the Supreme Court of Canada is examined in some detail under sub-heading §.5.1 infra.

% Indian Act, R.S.C. 1985, ¢. I-5. s. 38(2). The Act was amended in 1988, so as to expressly provide for non-
absolute surrenders or "designations”. Cases involving conditional surrenders include: West, Int'l Contr. Ltd. v. Sarcee Dev.
Lid., [19791 3 W.W.R. 631 (Alta. C.A.};: Kinookimasw Beach Assn. v. The Queen in right of Sask., [1979] 6 W.W.R. 84,
102 D.L.R. (3d) 333 (Sask. C.A.)}, cited in D. Hawley. The Annotated Indian Act 1994 (Toronto: Carswell, 1993) at 41,
See also Surrey (Corpn.) v. Peace Arch Enterprises Lid., (1970}, 74 W.W.R. 380 (B.C.C.A.), where a surrender "in trust
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peoples to regain possession of their reserve property after a lease or other third party use has
terminated, there does not appear to be any reason for “surrenders” to be imposed on Indians
in such instances. Should there be inadequate or careless drafting of a surrender instrument or
a misconstruance of Aboriginal intentions by federal authorities, Indians subject to the Indian Act
could lose all rights to their lands.* For example. a situation of misconstrued intentions seems
to have arisen in Giranmaax Indian Band v. British Columbia Hvdro & Power Authority,”
where it was held that land did not revert back to an Indian band after a power station had been
dismantled, since a reference in the relevant Order in Council authorizing the sale of lands "for
power purposes” was deemed to be descriptive and not a condition of the sale.*

It would appear that excessive, mandatory use of surrenders under the Indian Act is
difficult to justify, discriminatory, and subject to legal challenge.” No other people in Canada
are compelled to confer leases or other interests (less than full alienation of title) through the
mechanism of surrender.'® In view of the experience with surrenders to date, the mechanism
is fraught with potential problems and is not in the interests of the indian people concerned. Nor

is the use of such a mechanism either appropriate for all purposes or consistent with the federal
fiduciary role.

The Royal Proclamation of 1763 provides a statutory policy to safeguard Aboriginal
peoples and their lands. However, the Proclamation does not require surrenders by Aboriginal
peoples to the Crown in order to lease their lands.'® Excessive use of surrenders under the
Indian Act brings added risks to those Indians compelled to use such mechanism in connection
with their economic interests. Depending on the particular facts in each case, this may be
especially true in regions where no federal-provincial agreement currently exists, such as the

to icase the same” was held not to extinguish Indians' reversionary interest.

% The Indiun Act contains no express provision for revoking a surrender. Moreover, according to the Smith case,

supra, at 250, once an absolute surrender 15 made, the Aboriginal interest forever disappears. The problem with surrenders
has manifested itself as early as 1773, in the landmark case of Mohegan Indians v. Connecricus, (1773), reported upon in
J.H. Smith, Appeals to the Privy Council from the American Plantations (New York: Columbia University Press, 1950), at
442 and cited in B. Clark, Native Liberry, Crown Sovereigney {:] The Existing Aboriginal Right 1o Self-Government in Canada
(Montreal: McGill-Queen’s University Press, 1990), at 28, n. 52. As B. Clark, supra, at 41, indicates, the Mohegans had

argued that lands were given to the colony to hold as a "trustee” for the Indians, but the colony reparded the conveyance
as an outright surrender.

%" Gitanmaax Indian Band v. British Columbia Hvdro & Power Authority, (1991) 84 D.L.R. (4th) 562 (B.C.S.C.).

% See also Apsassin v. Canada (Dept. of Indian Affairs & Northern Development), (199312 C.N.L.R. 20 (Fed. C.A.),

at 69, where Marceau J.A. indicated that "it does not appear that a surrender ‘for sale or lease’ is one that leaves intact some

of the Band’s interest in the land; the extent of the renunciation implied by a surrender is determined by the more
comprehensive of the possibilities contemplated.”

%

Legal challenges could arise based on equality guarantees undesr the Canadian Charter of Rights and Freedonts;
and under s. 35(1) of the Constirution Act, 1982 (if the rights on reserve lands under the Indian Act are aboniginal or treaty
rights). In addition, the requirement under the /ndian Act to surrender Abariginal lands to the Crown in order to engage in
leasing activities would appear to be contrary to the protective regime recognized in favour of Aboriginal peoples under the
Royal Proclamation of 1763 (see generally heading 2 infra). If Aboriginal peoples are or were compelled under the Indian

Act to "surrender” their lands in order to engage in leasing or other such economic transactions with third parties, it does
not appear that these surrenders are fully voluntary in nature.

'®  Even those Abortginal peoples not subject to the /ndian Act are not required to surrender their rights to the Crown

in order to lease their lands to third parties. See, for example, the Inuvialuit Final Agreement (1984) in the Western Arctic,
s. 7(44) which provides in part: "For greater certainty. leases and other rights to use or occupy Inuvialuit lands for any
purpose and dispositions of rights to explore, develop and produce resources owned by the Inuvialuit may be made by the
Inuvialuit to persons or corporations in accordance with this Agreement and laws of general application.” For similar rights

to iease, in respect to Cree lands and Inuit lands, see the James Bay and Northern Quebec Agreement (1975), ss. 5.1.13 and
7.1.5 respectively.

"% See discussion in text accompanying notes 84 & 267. It is also worth noting that surrenders are not required from

the Aboriginal peoples concerned in engaging in leasing arrangements in either the Cree-Naskapi (of Quebec) Act, S.C. 1984,

c. 18 or the Sechelt Indian Band Self-Government Act, S.C. 1986, c. 27. Nor are lavit or Metis required to surrender their
lands to the Crown in order to lease their lands to any third parties.
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province of Quebec.'®

A further problem in regard to surrenders under the indian Act is that it remains
somewhat uncertain whether absolute'® or relative'™ majorities of electors of an Indian
band are required. Although courts have favoured the relative majority rule, it would appear that
either interpretation is possible. In this regard, J.P. Salembier explains:

"This question of judicial interpretation was judicially considered twice in the past ten
years, in Cardinal v. The Queen'® and in Fred King v. The Queen'™. In each case,
the court opted for the relative majority interpretation. In examining the reasoning applied
by the courts in these cases, however, it becomes apparent that the decision in each case
was not an inevitable product of the application of established rules of statutory
interpretation. The surrender sections in question were drafted in such a manner that they
were capable of either an absolute or relative majority interpretation. The reasons
adopted by the courts, and the principles which they did not address, are instructive in

analyzing the weaknesses of the surrender sections as they are presently drafted.”'”
[Emphasis added.]

In conclusion, in view of the potentially serious consequences for Aboriginal peoples in
the event of a surrender of their lands, it is submitted that the issue of surrender under the Indian
Act should not be left in its present state of confusion'”, inadequacy'® and

ineffectiveness''®. In particular, surrenders of Indian lands should conform to the intention and
provisions of the Royal Proclamation''! and not be applied to the leasing of Indian lands.

92 In view of the clear dangers of using surrenders in the province of Quebec, federal authonties authonze leases under

5. 58(3) of the /ndian Act, which enables the Minister of Indian Affairs 1o lease land for the benefit of an individual Indian,
who is in lawful possession of such land, without requiring a non-absolute surrender under s. 38(2). However, this procedure

does not appear to be equaily available in other provinces, where there exist federal-provincial agreements concemning reserve
lands.

19 An "absolute” majority would signify a majonity of all of the electors of an Indian band.

194 A "relative” majonity would entail a majority solely of those electors who are present at a meeting called for
purposes of a proposed surrender. However, under s. 39 of the Indian Act, it is possible that a majority of the band’s electors

may be required to have attended the meeting or the Minister of Indian Affairs has the discretion to call another meeting or
referendum.
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Cardinal v. The Queen, [1982} 3 W.W.R. 673, [1982]) 3 C.N.L.R. 3 (S.C.C.). In this case, the Chief Cardinal

and the Enoch Band argued for the need for an absolute majority and the Crown argued that a relative majority was
sufficient.

1% Fred King v. The Queen. [1586] 4 C.N.L.R. 74. In the King case, Chief King and the New Credit Band argued
that a relative majonity was all that was necessary and the Crown argued for the need for an absolute majority.
107

J.P. Salembier, How Many Sheep Make a Flock? An Analysis of the Surrender Provisions of the Indian Act, (1992]
1 C.N.L.R. 14 at 16.

% Confusion resuits if Indians cannot be certain if a relative or absolute majority of electors of the band is required

for approval of proposed surrenders of their lands.

¥ 1t would appear to be inadequate, if it is possible under s. 39 of the Indian Act for less than a majority of the total

number of band electors to attend a meeting called to consider a proposed surrender and only a majority of those attending
approve the surrender. Even if a majority of electors attended the meeting and a majonty of those present voted, there is
no assurance that the resulting numbers are in any way sufficient. In this regard, see J.P. Saiembier, How Many Sheep Make
a Flock? An Analysis of the Surrender Provisions of the Indian Act, note 107, supra, at 37-38: "Does a relative majority

interpretation which allows band lands to be alienated with the assent of as little as 26 percent of the band membership accord
with the Act's protective regime?”

"®  As ajready indicated, it is highly questionable for tne federal government to use surrenders 1n relation to leases of

indian reserve lands.

""" In relation to the issue of Aboriginal consent to land transfers, the terms of the Proclamation do not call for the

Crown to determine the procedure or the required degree of consent. See Royal Commission on Aboriginal Peoples, Parmers
in Confederation{:] Aboriginal Peoples, Self-Government. and the Constitution (Ottawa: Minister of Supply and Services,
1993), at 17: "When a nation is disposed to transfer any of its lands to the Crown, it should meet in assembly to deal with
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It appears that excessive application of surrenders under the Indian Act has unnecessarily
impeded economic development activities among Indian nations affected. It has also served to
perpetuate uncertainty'’? and insecurity in relation to Aborginal title. Basic Aboriginal
objectives and interests are being undermined. The continued use of surrenders under the Indian
Act for inappropriate purposes is contrary to the interests of Aboriginal peoples. It is therefore
recommended that Parliament eliminate this discriminatory and harmful practice.

1.4  Extinguishment of Aboriginal Rights by Land Claims Legislation

In regard to land claims agreements. it is important to distinguish between 1)
surrender''® provisions, whose legal effect may if valid be to eliminate the aboriginal land

rights of those people who freely consented; and ii) the additional step of extinguishment of
aboriginal rights by act of Parliament.

In 1977, for the first time in Canada’s history, legislation was adopted pursuant to a land
claims agreement (i.c. the James Bav and Northern Quebec Agreement''* (JBNQA)) that
specifically provided for the extinguishment of "all native...rights, title and interests” in and to

the ancestral territory of Aboriginal peoples. In the James Bay and Northern Quebec Native
Claims Settlement Act, s. 3 provides in part:

"3. (1) The Agreement is hereby approved, given effect and declared valid.

(3) All native claims, rights, title and interests, whatever they may be, in and to the
Territory, of all Indians and all Inuit, wherever they may be, are hereby extinguished,
but nothing in this Act prejudices the rights of such persons as Canadian citizens and they
shall continue to be entitled to all of the rights and benefits of all other citizens as well
as to those resulting from the /ndian Acr. where applicable, and from other legislation

the governor or commander in chief of the colony concerned. The land transfer is effected by mutual agreement or
treaty... However, rhe Proclamation does not lay down the precise procedure to be followed or the degree of consent required,

presumably leaving that 1o be governed by the law of the Aboriginal nation concemned or to the inter-societal practice
developed in the course of British-Aboniginal relations.” {Emphasis added. |

Y2 Uncertainty has also been generated in regard to which level of government (federal, provincial or Aboriginal) has

jurisdiction in the case of conditionai surrenders, where the use of the land is by non-Indians. In Surrey v. Peace Arch Ent.
Lid., (1970), 74 W.W.R. 380 (B.C.C.A ), it was held that Parliament retained legislative jurisdiction under s. 91(24) in
respect to the non-Indian interest in designated lands. For a similar ruling, see also Palm Dairies Lid. v. The Queen, [1979})
1 F.C. 531 (T.D.). However, the Alberta Court of Appeal has indicated "having some difficulty with the expressed
conclusion” n the Peace Arch case: Re Stony Plain Indian Reserve No. 135, {1982] 1 W.W.R. 302 at 320. This

constitutional matter, and the above-cited cases are discussed in J. Woodward, Native Law (Toronto: Carswell, 1989), at
268-9.

In addition, uncertainty remains as to whether an absolute or relative majority of electors of an Indian band is
required in relation to proposed surrenders ot reserve lands under s, 39 of the Indian Act. See J.P. Salembier, How Many
Sheep Muke a Flock? An Analvsis of the Surrender Prowisions of the Indian Act, note 107, supra, at 16.

"’ Note that nothing in the Royal Proclamation necessitates that surrenders of aboriginal rights take place in order that
Aboriginal peoples have their territorial rights recognized. The inclusion of purported surrenders of a far-reaching nature
in historic or modern treaties has the effect of making it lughiy difficult for Aboriginal peoples to terminate treaties. The right
fo terminate treaties or agreements, based on certain fundamental grounds, exists under both international and Canadian law
and should not be denied to Aboriginal peoples. See, for example, Vienna Convention on the Law of Treaties, Can. T.S.
1980 No. 37, art. 60 (material breach). art. 62 (fundamental change of circumstances); G.H.L. Fridman, The Law of

Contract in Canada, 2nd ed. (Toronto: Carswell, 1986), at 329 et seq (fundamental breach). The right to terminate treaties
is discussed under sub-heading 10.2 infra.

" The James Bav and Northern Quebec Agreement 1Québec: Editeur officiel du Québec, 1976), s. 2.6 contemplates
the extinguishment of such rights by federal legislation approving the Agreement.
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applicable to them from time to time."'"* [Emphasis added.)

First, it should be mentioned that the effects of the above provision are not all negative.
Section 3(1) of the James Bay and Northern Quebec Native Claims Settlement Act not only
approves the JBNQA, but also serves to give the Agreement or treaty the force of a federal
statute.!’® Therefore, even if portions of the JBNQA are not implemented through specific
legislation, the Federal Court of Appeal has decided that a mandamus can be issued against
federal government officials for not carrying out their legal duties under the Agreement.!"
This positive effect in regard to enforcement could and should have been attained, without
Jeopardizing the rights and recourses of the Aboriginal peoples affected.

However, there are other legal consequences, of a prejudicial nature, in section 3 that
pertain to the question of extinguishment. The far-rcaching impacts of such a legislated

extinguishment (over and above those emanating from a surrender per se¢) appear to include the
following;:

1) It purports to unilaterally extinguish the aboriginal rights of all other Indians and Inuit
who were not party to the JBNQA.'™

i) By also "declaring valid” the JBNQA, the above federal provision has the potential
effect of eliminating any legal (i.e. non-constitutional) challenges to the Agreement that may have

existed.!'” People whose legal recourses are likely unilaterally eliminated, barring a
successful constitutional challenge, include:

° Cree or Inuit, who are beneficianies under the Agreement and who may feel that
the surrender provisions were never adequately explained, or that the procedures

5 James Bay and Northermn Quebec Native Claims Settlement Act, S.C. 1976-77, c. 32, s. 3. The same wor~

found in the Western Arctic (Inuvialuit) Claims Settlement Act, S.C. 1984, c. 24, 5. 3. While the Inuvialuit Final Ay
also contemplates such legislative extinguishment, s. 3(6) of the latter Agreement provides: "Nothing in this Agreeme=at o
in the Settlement Legislation shall remaove from the lnuvialuit theis identity as an aboriginal people of Canada nor prejudice

their ability to participate in or benefit from any future constitutional rights for aboriginal peoples that may be applicable
to them.”
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See Cree Regional Authoriry v. Canada, (1991181 D&t 1) 659 (Fed. C.A.) per McGuigan J.A. at 672-675.
See also A. G. British Columbia v. A.G. Canada, (1993) 91 B.C.L.R * ) at 68-72, where Lamer C.J. considers
the effects of a legislative approval of an agreement. in this regard, the Cin. - ¢ states: "There is no fixed formula for

legislative approval of contracts. Sometimes, words such as ‘ratified’, ‘conurmed’, ‘validated’, ‘given effect to' are
used...Inew para.)... Differentiating between ‘mere validation’ and ‘incorporation into the statute’ should not be done by
simply looking at the words of the legislative provision which refers to the contract. The overall context and the aims pursued
by Parliament may, and indeed must, be taken into account when one seeks to ascertain the meaning of a particular ratifying

provision. This was the approach of the Federal Court of Appeal in Cree Regional Awthoriry v. Canada (Federal
Administrator), [1991] 3 F.C. 533." [Emphasis added.|

Lamer C.J. adds: "When a statutorily approved contract contains duties of...a public nature, in the sense they are
owed 10 the public in general and not only to the other party to the contract, it may be inferred that Parliament intended to
give siaturory force to these promises by incorporating the agreement into the statute, and not that it imtended merely to
validate the contract...|new para)...Similarly, the James Bay Agreement, which was held 1o have been incorporated in federal
and provincial statutes in Cree Regional Authonry, supra, contains many public duties which are not necessarijy owed to the
signatories of the Agreement, but are owed to members of the Aboriginal communities or the public at large. The public

nature of the duties is surely an indication of an intent to incorporate the Agreement into the Act and thus, to give it statutory
force.” |[Emphasis added. ]

"W

See Cree Regional Authoritv v. Canada, (1991) 81 D.L.R. (4th) 65 .-ed. C,A.).

"* The Jatnes Bav and Northern Quebec Agreement, s. 2.14, only provides for an undertaking by Quebec to negotiate

with other Indians or Inuit. The same provision stipulates that s. 2.13 “<hall not be enacted into law". Such third party
extinguishment is discussed in greater detail in the Case Study entitled "'i: .:es Bay and Northern Quebec Agreement” in Part
IT of this study; see also sub-headings 7, 7.1 & 10.4.4 infra.

"SIt may be argued that a legislated extinguishment, per se, of the rights of Aboriginal peoples eliminates the

possibility of non-constitutional legal recourses for such peopies - even in the absence ot a statutory proviston that "gives
effect” and "declares valid" a particular agreement. However, this would depend on how broad a scope the purported
extinguishment clause in the legislation were interpreted to have. Depending on the meaning of the extinguishment clause,
it could be that Aboriginal peoples possess other rights on which some legal remedy might be founded.
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for obtaining consent to the surrender were legally deficient;

. Inuit from three communities'® in northern Quebec who had expressly revoked
their mandates from the Inuit organization negotiating the Agreement and whose
wishes not to be affected by the land claims agreement were effectively ignored
by all parties concerned;

L4 Other Aboriginal peoples both in and ourside the northern Quebec territory but

residing in Québec,'”! who were not party to JBNQA and who asserted rights
or claims in and to the same territory;

o Other Aboriginal peoples from outside the province of Quebec,' who were
not party to JBNQA and who asserted rights or claims in and to the same
territory.

As this study will demonstrate, unilateral extinguishment of the rights of Aboriginal third
parties constitutes a most serious violation of the collective and individual human rights of the
Aboriginal peoples concerned.'? In particular, such legislative measures appear to contravene

the Universal Declaration of Human Rights that provides for the right to an effective remedy.
Article 8 of the Universal Declaration stipulates:

"Everyone has the right to an effective remedy by the competent national tribunals for

acts violating the fundamental rights granted him {or her] by the constitution or by
law. "1

Aside from violating human rights, these legislative extinguishments by government serve
to avoid legal challenges to possibly invalid surrenders. Such actions run directly counter to the
Crown’s fiduciary and other obligations to protect Aboriginal peoples under the Rupert’s Land
and North-Western Territory Order, 1870'* and the equitable principles in the Royal

2 The three Inuit communities in northern Quebec that are referred to are: Povungnituk, Ivujivik and Salluit. In the

case of Salluit, the comimunity was somewhat divided 1n regard to whether or not they should support the eftorts of the fnuit
organization that was negotiating a land claims agreement in northern Quebec.

' Examples include the Montagnais, Atikamekw, Aigonquins and Naskapis. The Naskapis in Québec signed the
Northeastern Quebec Agreement in 1978,
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Examples include the Labrador Inuit, Labrador Innu, and the Mo Cree Bec (of Quebec) who currently reside in
Ontario.

B See discussion under heading 7 infra. Human rights violations arising from unilateral extinguishment would likely

include: night to liberty and security of person: right to equality before the law and equal protection under the law, without
discrimination; right in full equality to fair and public hearing by an independent and impartial tribunal, in the determination
of one’s rights and obligations; right to own and enjoy property: right not to be arbitrarily deprived of one's property; right
not to be deprived of one’s means of subsistence; right to enjoyment of culture.

' In regard to the right to an effective remedy. see also the International Covenant on Civil and Political Rights, art.
2, para. 3.

' In repard to the James Bay and Northern Quebec Agreement which deals with territory that was a part of Rupert's

Land, there are other applicable provisions of a constitutional nature in the joint Addresses of Parliament in 1867 and 1869
which constitute terms and conditions of the Rupert's Land and North-Western Terricory Order, R.S.C. 1985, App. II, No.

7, confirmed as part of the Constitution of Canada in Item 3 of the Schedule to the Constitution Act, 1982. See note 341
infra).

The nature of the constitutional obligations in the 10int Addresses of Parliament are:

"...upon the iransference of the ternitories in question to the Canadian government, the claims of the Indian tribes
to compensation for lands required for purposes of settlement will be considered and settled in conformiry with the
equitable principles  which have uniformly govemed the British Crown

in its dealings with the
abonigines. ..|December 1867 Address)

That upon the transference of the territories in question to the Canadian Government it will be our duty 1o make
adequate provision for the protection of the Indian tribes whose interests and well-being are involved in the
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Prociamation of 1763."* Canadian courts and the Privy Council have generally required that

any such surrenders or cessions of rights conform to the mandatory substantive and procedural
safeguards in the Proclamation.'”’

It is interesting to note that in recent land claims legislation, the Nunavut Land Claims
Agreement Act'®, there is no legislated extinguishment provision (although surrender of Inuit
aboriginal rights is still provided for in their land claims agreement).'” This would suggest
that, in the land claims context, legislated extinguishment provisions are not currently seen as
necessary or constructive by the federal government.'

However, any purported extinguishment of rights is a most serious matter for Aboriginal
peoples. In particular, those Aboriginal peoples who have been subjected to legislated
extinguishments of their land rights in the past should have access to appropriate remedies. They

should not be denied appropriate redress, simply because the land claims agreements that affect
them took place in an earher period.

1.5  De Facto Extinguishment Through Government Policies and Practices

Legal extinguishments have especially been practised against Indian people by denying
or eliminating "Indian" status under the Indian Act to individual Indians for a vanety of
reasons'’!. In this way, the federal government has generally been able to deny constitutional

transfer...” |May 1869 Address] [Emphasis added.]

16 Even if one takes the position that the Royal Proclamation does not apply directly to the norther areas of Canada

known as Rupert's Land, the "equitable principles™ in the Proclamation were constitutionally incorporated into the terms and
conditions of the Ruper: s Land and North-Western Territorv Order. see discussion under sub-heading 2.3 infra.

W Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 340 per Dickson J.

B Nunavut Land Claims Agreement Act, S.C. 1993, c. 29, assented to June 10, 1993,

¥ Aggreement Between the Inuit of the Nunavut Seitlement Area and Her Majesty the Queen in right of Canada
(Ottawa: Indian and Northern Affairs Canada, 1993). Signed on May 25, 1993.

% See also S. Grammond, Les traités entre I'Etar canadien et les peuples autochtones (Cowansville, Québec: Les
Editions Yvon Blais, 1994), at 153, where the author expresses the view that the lepislative extinguishment clauses

(pertaining to the James Bay and Northem Quebec Agreement and the Inuvialuit Final Agreement) were not necessary to
extinguish ancestral title.

¥ Examples of persons who lost their status under past /ndian Acts include: women who married non-Indians;

"illegitimate” children who were subjects of paternity protests; children of women who married non-Indians; persons who
applied to be franchised; families of Indian men who were enfranchised; Indians who had a foreign residence (e.g. United
States); and enfranchised persons who practised certain protessions or who held university degrees. These and other examples
are discussed in J. Woodward, Native Law (Toronto: Carswell, 1989}, at 20-30.

Status provisions under the Indian Act were substantially amended in 1985. See S.C. 1985, c¢. 27, P. Hogg,
Constitutional Law of Canada (Toronto: Carswell, 1992), vol. I, at 27-3, n. 6. The details of the reinstatement of Indian
status, however, remain controversial: see D. Opekokew, Self-identification and Cultural Preservation: a Commentary on
Recent indian Act Amendments, [1986] 2 C.N.L.R. 1; P. Kirby, Marrving Out and Loss of Status: The Charter and the New
Indian Act Legislation, (1985) 1 J.L. & Sac. Pol'y 77; C. Jones, Towards Equal Rights and Amendment of Section 12(1)(b)
of the Indian Act: A Post-Script to Lovelace v. Canada, (1985) 8 Harv. Women's L.J. 195; and M. MacDonald, Indian
Status: Colonialism or Sexism, (1986) 9 Can. Community L.1. 23. For an historical account prior to the 1985 amendments,
see D. Sanders, Indian Status: A Women's Issue or an Indian [ssue?, [1984] 3 C.N.L.R. 30.

In the United States, see U.S. v. Joseph. (1876) 94 U.S. 614 at 616-617, where Pueblos were held not to be [ndians
for purposes of the Trade and Nonintercourse Act, since they were "peaceable, industrious, intelligent, honest, and virtuous
people” and so were "Indians only in feature, complexion. and a few of their habits”. Cited in D. Williains, The Borders
of the Equal Protection Clause: Indians as Peoples, (1991) 38 U.C.L.A. L. Rev. 759 at 806, n. 172.
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responsibility for these persons, as well as deny them their aboriginal rights.'”” Inuit have
suffered similar treatment, although it was not clear prior to 1951" whether Inuit were
considered by the federal government to be "Indians” under the Indian Act."* As Dickson
C.J. comments in Sparrow v. The Queen:

"Qur history has shown, unfortunately all too well, that Canada’s aboriginal peoples are
justified in worrying about government objectives that may be superficially neutral but
which constitute de facto threats to the existence of aboriginal rights and interests. "'

However, the extinguishment of aboriginal rights is not always pursued by government
through legislation or other measures in law. In many instances, governments have simply acted
in a de facto manner that suggests such rights do not exist and need not be taken into account.

For example, in regard to the Metis, governments have treated them, in practice, as
"having the same rights as all other Canadians...Present federal policy denies responsibility for
the Metis except north of the 60th parallel, where the Metis are involved with Indian people in
land claims negotiations."'** This situation has led to a de facto denial of aboriginal nghts.

Also, in relation to federal land claims policies, the practice has been and continues to
be (to a large degree'”’) not to recognize the land and resource rights of Aboriginal peoples.
Such de facto demial of aboriginal rights persists, despite the recognition and affirmation of
aboriginal rights in s. 35(1) of the Consritution Act, 1982. Moreover, in order for the federal
government to enter into a land claims treaty, there is the pre-condition that Aboriginal peoples

agree to surrender their aboriginal rights (which the government does not officially recognize as
existing).

In addition, it has been presumed in federal and provincial legislation that abonginal
rights do not exist or else have such little meaning or scope that they are not affected by
government action. Consequently, non-Aboriginal governments feel free to legislate in areas that
adversely affect aboniginal nghts. This practice is especially widespread concerning matters

B "Federal Aboriginal policy treated non-status Indian people and their descendants as having the same individual

rights accorded to all other Canadians, but having no group or coilective nghts.”: R. Milen, "Abonginal Constitutional and
Electoral Reform® in R. Milen. (ed.), Aboriginal Peoples and Electoral Reform in Canada (Toronto: Dundum Press, 1991),
vol.9, (research program of the Royal Commission on Electoral Retorm and Party Financing), at 5.

" In 1951, s. 4(1) was added to the Indian Act as follows: "A reference in this Act to an Indian does not include any

person of the race of aborigines commonly referred to as Inuit.”
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In 1924, an amendment (14-15 Geo. V, ¢. 47) to the Indian Act, R.§.C. 1906, c. 81 added the following subsection
to 8. 4: "(2) The Superintendant General of Indian Attairs shali have charge of Eskimo affairs.” However, the Supreme Court
of Canada (Kerwin J.) indicated in Re Eskimo, [1939] S.C.R. 104, at 122 that "no arpument could be adduced from the
provisions of the amending statute”. This latter case involved no direct participation by the Inuit in northern Québec who

were impacted by the Supreme Court's decision: see P. Kulchyski, (ed.}, Unjust Relations: Aboriginal Rights in Canadian
Courts (Toronta: Oxford University Press, 1994) at 2, 33.

In relation to the nght to vote, Inuit were treated similarly to "status® Indians. As indicated in R. Milen,
"Aboriginal Constitutional and Electoral Reform” in R. Milen, (ed.), Aboriginal Peoples and Electoral Reform in Canada,
supra, at 5: ".. federal legislation was passed denying the right of the Inuit to vote trom 1934 to 1950. it was only in the

1962 federal election that ballot boxes were finally placed in all lnuit communities in the eastern Arctic, thus permitting the
full exercise of the franchise.”
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Sparrow v. The Queen, [1990] | S.C.R. 1075 (S.C.C.) at 1110.

' R. Milen, "Aboriginat Constitutional and Electorai Reform” in R. Milen, (ed.), Aboriginal Peoples and Electoral

Reform in Canada, supra, at 5.

7 Since 1986, the federal claims policy provides a limited option for aboriginal rights to be retainable on whatever

portion of land Aboriginal people held following a "settlement™. It is then stipulated that the aboriginal rights retained would
in effect be "frozen” according to the meaning they are given 1 a land claims agreement: see Indian and Northern Affairs
Canada, Federal Policy for the Setilement of Native Claims (Ottawa: Indian Affairs and Northern Development, 1993), at
9. In Indian and Northern Affairs Canada. Compreiwensive Land Claims Policy (Ottawa: Indian Affairs and Northemn
Development, 1987), at 12, the availability of such option appears to be further qualified: "In those cases where provincial
lands are involved, the province must play a major part in cetermining the approach to be followed. "
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pertaining to land and resource use and management, as well as environment. There is still little
respect demonstrated for the rights of Aboriginal peoples in relation to land, resource and self-
government matters. Further, forced relocations may be yet another means by which Aboriginal
peoples have been deprived in practice of the enjoyment of their aboriginal rights.'”

It is not within the scope of this study to 1dentify the countless ways in which de facto
extinguishment of rights may have been promoted throughout Canada’s history (despite the
significant adverse impacts suffered by Aboriginal peoples). However, it is important to
underscore certain government policies and laws that are most relevant to this extinguishment
study, and that have had far-reaching effects in denying or diminishing'”® aboriginal rights.
These are highlighted in the sub-headings below.

1.5.1 Ex parte court cases

In considering the overall question of extinguishment and the impact such action may
have, it is first necessary to ensure a fair and balanced appreciation of the status and rights of

Aboriginal peoples. Generally, an important source of such critical information is found in the
decisions of the courts.

Yet, in the case of Aboriginal peoples, landmark cases determined their fundamental
rights in their absence. This practice by governments enabled both the status and rights of
Aboriginal peoples to be unjustly devalued and diminished.

In the Report of the Canadian Bar Associarion Committee on Aboriginal Rights in
Canada: An Agenda for Action, 1t is provided:

"Even prior to 1927 aboriginal people were often not represented in cases which affected
their rights. One astonishing example is the landmark case of St. Carherine’s Milling and
Lumber Co. v. The Queen. Here was a case involving the land rights of Indian people -
yet they were not parties to the litigation and, accordingly, were not represented.'®
Further, the decision was arrived at in a total vaccuum. No evidence was led by any
party as to the ways in which the Ojibway has in fact used their lands, or as to the
purposes to which they were put over the hundreds of years in which they occupied them,
Surely, such evidence is vital...""*' [Emphasis added.]

Q.P. Dickason is critical of the federal government’s failure to include Indian testimony
as to the nature of their land nights:

"t Aboriginal peoples retocated outside their traditional territories may have increased difficuity claiming aboriginal

rights. For example, it one accepts the criterion that "the occupation was an established fact at the time sovereignty was
asserted by England”™, then it would be most difficult to establish aboriginal rights following relocation to & new region. In
regard to proof of aboriginal titie, see the clements required by Mahoney J. in Hamlet of Baker Lake v. Minister of Indian
Affairs, (1979) 107 D.L.R. (3d) 513 at 542. In regard to the denial of aboriginal rights of the Innu of Davis Inlet in the
context of a relocation without their free and informed consent. see Assembly of First Nations, Violanons of Law and Human
Rights by the Government of Canada and Newfoundland in Regard to the Mushuau Innic [:] A Documentation of Injustice
in Utshimasits (Davis Inlet), Submission to the Canadian Human Rights Commission, May 1993, at 89-100.

™ "Diminution" of aboriginal rights is also relevant to this Study, since such effects might also be described as

"partial” extinguishments.
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The same point is made in L. Mandell, Indian Nations: Not Minorities, (1986) 27 Les Cahiers de Droit 101, at 110;
and in P. Macklem & R. Townsend. "Resorting to Court: Can the Judiciary Deliver Justice for First Nations?” in D.

Engelstad & J. Bird, Narion to Nation {:] Aboriginal Soverergnty and the Future of Canada (Concord, Ontario: House of
Anansi Press, 1992) at 79.

*I' " Canadian Bar Association Special Committee, Report of the Canadian Bar Association Committee on Aboriginal

Rights in Canada: An Agenda for Action (Ottawa: Canadian Bar Association, 1988) at 10-11.
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"Ottawa had not called an Amerindian witness from the Treaty Three area to stand as
evidence of the Ojibwa’s own conception of their land rights, even though it was on
record in Morris’ account of the trearv negotiations.'* According to one chief, ‘We
have a rich country, it is the Great Spirit who gave us this; where we stand 1s the
Indians’ property. and belongs to them.’ There was plenty of other such evidence
available..."'" {Emphasis added.]

G. Lester describes the absence of Aboriginal parties in key litigation as follows:

"...in two of the leading cases which establish important principles in this area of law,
Johnson v. M’Intosh, 8 Wheaton 543, and St. Catherine's Milling and Lumber Company
v. The Queen, 14 App. Cas. 46, the Indians were not party to the litigation, nor were
their views urged on the court. One way of putting it would be to say that they were
stripped of their rights in their absence.”'** {Emphasis added.]

B. Richardson indicates that the St. Catherine’s Milling and Lumber Co. case "has cast
a shadow over all legal judgments since 1888":

"It is typical of the law's relationship with aboriginal people that when one particular case
was argued which has cast a shadow over all legal judgments about aboriginal land since
1888, the Indians were not even present in court, much less represented in any
way.""** [Emphasis added.]

The "personal and usufructuary” portrayal of aboriginal rights in the Sr. Catherine’s
Milling'*® case continues to have far-reaching consequences for Aboriginal peoples. Not only
are aboriginal rights interpreted as less than beneficial ownership'”’, but also the notion of
"surrender” of such rights has been affected by the view that aboriginal rights are "personal”.

In 1984, the Supreme Court of Canada acknowledged in Guerin v. The Queen'* that
the appropnateness of "the characterization of Indian title as ‘a personal and usufructuary
right’*® has sometimes been questioned” in court decisions.'® However, the Court still

2 A Morns, The Treaties of Canada with the Indians of Mamisoba and the North-West Ternitories, including the

Negotiations on which thev were based (Toronto: Belfords, Clarke & Co., 1880) (reprint Saskatoon, Saskatchewan: Fifth
House Publishers, 1991) at 44-76.

"3 O.P. Dickason, Canada's First Nations: A History of Founding Peoples from Earliest Times (Toronto: MacLelland
& Stewart, 1992) at 342,

"¢ G. Lester, "Primitivism versus Civilisation: A Basic Question in the Law of Aboriginal Rights to Land” in C. Brice-

Bennett, Our Footprints Are Everywhere: Inuit Land Use and Occupancy in Labrador (Ottawa: Labrador Inuit Association,
1977) at 373, n. 122,

'S B. Richardson, Peaple of Terra Nullius {:] Betraval and Rebirth in Abonginal Canada (Vancouver: Douglas &
Mclintyre, 1993) at 289.
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St. Catherine’s Milling and Lumber v. The Queen, (1988) 14 A.C. 46.
"7 Aboriginal rights do not only entail questions of beneficial ownership, but also include jurisdictional aspects
pertaining to an inherent right of self-government. In regard to the self-government aspects, see generally Royal Commission
on Aboriginal Peoples, Partners in Confederation{:] Aboriginal Peoples, Self-Government, and the Constitution (Ottawa:

Minister of Supply and Services, 1993); R. Dussault, "Autochtones: le droit inhérent & I’autonomie existe déja”, La Presse,
September 8, 1993, at B3.
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Guerin v. The Queen. (1984) 13 D.L.R. (4th) 321

'* " The inconsistency and inappropriateness of characterizing aboriginal rights as "usufructuary” rights is illustrated

by the general notion of "usufruct” as provided under the Quebec Civil Code: "Usufruct is the right of use and enjoyment,
Jor a certain time, of property owned by another as one’s own..." (art, 1120); and "No usufruct may last longer than one
hundred years even if the act granting it provides a longer term or creates a successive usufruct.” (art. 1123). [Emphasis
added.} See also A. Bissonnette, “Droits autochtones et droit civil: opposition ou complémentarité? Le cas de la propriété
fonciere™ in Droit civil et drou autochtones: Confrentation ou complémentarité? (Montreal: Association Henri-Capitant,

1992).
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relied on the "personal” depiction of aboriginal rights in St. Catherine’s Milling to affirm its
1983 deciston in Smith v. The Queen' in relation to the "surrender” of land rights:

“...the Indian right in a reserve. being personal, could not be transferred to a grantee,

whether an individual or the Crown. Upon surrender the right disappeared™ ‘in the
process of release’.”!s

This ruling in Smith, though subsequently referred to by the Supreme Court in Guerin
v. The Queen,'** appears to be erroneous and highly prejudicial to Aboriginal peoples. First,
it is questionable for the Supreme Court to rely on St. Catherine’s Milling and Lumber v. The

Queen,"* when the Privy Council itself "disclaimed any intention of giving a comprehensive
definition of Indian title"."®*®

Second, the characterization of aboriginal rights as "personal” does not appear to be in
keeping with even conventional concepts of property law that would view such land rights as
"real” rights'’ despite some restrictions on alienation.'®® In particular, it is inconsistent
with the Court’s subsequent statement in Canadian Pacific Ltd. v. Paul," where the Supreme
Court did not accept the interpretation that Sr. Catherine’s Milling decided that "Indian title is

30 1d., at 338, per Dickson J.

S\ Smith v. The Queen, {1984) 147 D.L.R. (3d) 237 (S.C.C.). In Smith, the Abonginal people affected were not a

party to the proceedings and did not intervene to put forward their legal position before the Supreme Court.
12 As described under sub-heading 1.3 supra, the consequences of inadequate or careless drafting of a surrender
instrument or & misconstruance of Aboriginal intentions by federal authorities, could result (according to the ruling in Smith)
in the irreversible loss of all rights of an Aboriginal people to their lands.
Y% Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321, at 338, per Dickson J. See also Umbretla Final Agreement {:]
Council for Yukon Indians (Ottawa: Minister of Supply and Services, 1993), 5. 5.12.1, where the notion of aboriginal rights
disappearing forever is applied to the settlement lands of the Yukon Indians. In particular, where the Indians have disposed

of their entire interest in any portion of such lands, it is specified that aboriginal rights are not restored upon the reacquisition
of these same lands.

154

Guerin v. The Queen, [1984] 13 D.L.R. (4th) 321 at 338 per Dickson J. At 339, Dickson J. characterizes aboriginal
title as "personal™ only insofar as it is inalienable except to the Crown. If that is the only meaning of "personal”, then
aboriginal title retains its propretary nature in all other ways and the conclusion ia Smuth i1s not justifiable that, upon
surrender, aboriginal title disappears irreversibly. In light of the breaches of fiduciary responsibility throughout Canadian
history by the Crown in securing purported surrenders from Aboriginal peoples, it would not be consistent with equitable
doctrines for the common law to adopt a position that would favour the Crown in this regard.

' St Catherine’s Milling and Lumber v. The Queen, (1988) 14 A.C. 46 (P.C.).
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B. Slattery, Understanding Aboriginal Rights, (19871 66 Can. Bar Rev. 727 at 750, n. 81, where the Privy Council
in St. Catherine's Milling is quoted at 55: "There was 4 great deal of learned discussion at the Bar with respect to the precise

quality of the lndian right, but their Lordships do not consider it necessary to express any opinton upon this point."
[Emphasis added.]
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D. Mendes da Costa, R. Balfour & E. Gillese, Properry Law [:] Cases, Text and Materials, 2nd ed. (Toronto:
Emond Montgomery Publications, 1990) at 1:42: "The most fundamental distinction in Anglo-Canadian property law is
between real and personal property. In general, interests in land are real property and any other interests...are personal
property.” See also B. Ziff, Principles of Property Law (Toronto: Carswell, 1993) at 50: "In the case of property disputes,
the system recognized two main forms of action. The real action gave to the successful plaintiff an order for the return of
property..., while in the case of personalty, compensation 1n damages was payable. The only property that could be pursued

through a real action was land or rights relating to land.™ [Note: these categorical distinctions in the early common law have
now been significantly modified.]

Under the Quebec Civil Code (1994), art. 921 characterizes "possession” solely as a real nght: "Possession is the
exercise in fact, by a person himself or by another person having detention of the property, of a real right, with the intention
of acting as the holder of that right.” [Emphasis added.} In regard to notions of real and personal rights under Quebec civil
law, see D.-C. Lamontagne, Biens et propriété (Cowansville. Québec: Editions Yvon Blais, 1993) at 39-50.
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For a discussion of aboriginal rights as real property rights and these particular aspects, see sub-heading 1.5.2.1
infra.
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Canadian Pacific Lid. v. Paul, {1988] 2 S.C.R. 634.
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merely a personal right which cannot be elevated to the status of a proprietary interest'® so
as to compete on an equal footing with other proprietary interests."'®'

As J. Singer cautions, an unfair determination of Aboriginal peoples’ property rights can
perpetuate their vulnerability, as well as fundamental injustice:

"Seemingly neutral definitions of propertry rights by the courts distribute power and
vulnerability in ways that construct illegitimate hierarchies based on race, sex, class,
disability and sexual orientation. If we do not become conscious of the assumptions
underlying traditional conceptions of property and sovereignty, we will be condemned to
perpetuate these forms of injustice."'®® [Emphasis added.]

Third, s. 109 of the Constitution Act, 1867 provides that any beneficial interest the
provinces have in lands or resources within their boundaries shall be "subject to any [existing]
Trusts...and to any Interest other than that of the province in the same”. Assuming that S¢.
Catherine's Milling was correct'® in characterizing Aboriginal title as an "Interest” within the
meaning of s. 109,'** there is no reason why such an interest, as a "real" right, could not be
validly transferred to the Crown in right of Canada for a specified purpose, without disappearing.

Fourth, the "disappearance” theory serves to deny Aboriginal peoples restitutional claims
and proprietary remedies which they might ordinarily have under Canadian law.'*® For
example, Aboriginal peoples should have access 10 proprietary remedies against any third party
who cannot avail itself of the equitable defence of being a bona fide purchaser for value.
However, this defence is only available if it can be established that a third party committed no

wrongdoing,'® gave consideration for the transfer of property, and had no notice of another
party's equitable interest in the property.'”

% See K. McNeil, The High Cost of Accepting Benefits From the Crown: A Comment on the Temagami indian Land
Case, [1992] 1 C.N.L.R. 40 at 64-65, where a highly cogent argument (with authoritative references) 1s made as to why
abonginal fishing rights constitute proprietary rights recognizable under the common law.

‘' Canadian Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654, at 677. This point 1s made in K. McNeil, The High Cost of
Accepting Benefits From the Crown: A Comment on the Temagami indian Land Case, [1992] | C.N.L.R. 40 at 59-60.

1], Singer, Sovereigniy and Property, (1991) 86 Nw. U. L. Rev. 1 at 8.

' It is arguable that the inherent sovereignty and aboriginal rights of Aboriginal peoples include full rights of

ownership, as well as jurisdiction, over their lands and resources. In this context, s. 109 of the Constitution Act, 1867 only
confirms the beneficial interest of "[a]ll Lands, Mines, Minerais, and Royalties belonging to the several Provinces of Canada,
Nova Scotia, and New Brunswick at the Union". This would not include those lands and resources "belonging” to Aboriginal
peoples. However, in-depth analysis of this particular 1ssue 1s outside the scope of this study. The junsdictional aspect of
collective rights to lands and resources is described in A. Buchanan, The Role of Collective Rights in the Theory of
Indigenous Peoples’™ Rights, (1993) 3 Transnat’l L. & Contemp. Probs. 89 at 96-99.

A further dimension that should be considered is in relation to the phrase in s. 109 that provides that provincial
lands are "subject to any Trusts existing in respect thereof, and to any other Interest other than that of the Province in the
same”. In A.G. Canada v. A.G. Ontario, [1897) A.C. 199 at 210, indicated that the term "Trusts" in s. 109 was not limited
to "such proper trusts as a court of equity would undertake to administer”. In this regard, see B. Slattery, First Nations and
the Constiturion: A Question of Trusi, (1992} 71 Can. Bar Rev. 261 at 292,
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St. Catherine’s Milling and Lumber v. The Queen, (19883} 14 A.C. 46 (P.C.) at S8. See also Guerin v. The Queen,
[1984] 13 D.L.R. (4th) 321 at 337-338 per Dickson J.

' In the event of a valid surrender. an "aboriginal™ right in property would forever disappear. according to the Smirh

case. Yet, according to fur'l Corona Resources Lid, v. Lac Minerals Ltd., 1198912 S.C.R. 574 (S.C.C.) at 676 per Laforest
J.. acourt could "create™ a "non-aboriginal” property right through imposition of a constructive trust: "1t is not in all cases
that a pre-existing right of property will exist when a constructive trust is ordered. The imposition of a constructive trust can

both recognize and create a right of property.” This dispanty n treatment appears both arbitrary and discriminatory against
Aborniginal peoples.
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P. Maddaugh & J. McCamus. The Law of Restinurion {Aurora, Ontario: Canada Law Bouk, 1990) at 57-58 and
127.

¥ 1d. at 58.
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In relation to Aboriginal peoples, it seems patently unfair that aboriginal rights in
property would be deemed to forever disappear in cases where the Crown in right of Canada
violated its fiduciary responsibility in carrying out a land surrender. In such instances, the Crown
in right of a province generally has notice or is fully aware of the impending transaction.'®*
Therefore, the provincial Crown should not be deemed to acquire full beneficial title, especially

when it is not required to have paid any consideration and the property in question remains
identifiable.

Fifth, the Supreme Court’s ruling in Smith seems highly inconsistent with the spirit and
intention of the Royal Proclamation of 1763. The Proclamation’s restriction on alienations by
Aboriginal peoples to the Crown was introduced solely for protective purposes. It should not now
be interpreted in a manner that substantially diminishes the nature of aboriginal title and, as a
result, seriously increases the vulnerability of Aboriginal peoples and limits their legal
recourses.'® As Toohey J. states in Mabo et al. v. State of Queensland:

"...the general inalienability of title...itself constituted a means of protecting aboriginal
people from exploitation from settlers. That traditional title is generally inalienable may
itself be open to debate. But, in any event, a principle of protection is hardly a basis for
a unilateral power in the Crown, exercisable without consent. Moreover, inalienability

of the title says nothing of the Crown’s power or the nature of the title."'” [Emphasis
added.]

Sixth, the suggested notion in Smith that the aboriginal titles of Aboriginal peoples do not
entail concepts of ownership and real property rights appear to contravene existing and emerging
international standards.'”' As H. Berman points out, the devalued view of aboriginal rights
that has evolved through Anglo-American legal systems is an indication of cultural bias:

"The reality of a nation or community inhabiting territory cooperatively, with land usage
rooted in principles other than exclusivity, was apparently beyond the scope of 17th
century English thought. The result is an Anglo-American legal system with an inherent

bias that attributes an anomalous and inferior status to non-European forms of land
tenure."'’? |Emphasis added.]

Seventh, it does not seem fair that the Supreme Court would arrive at such far-reaching

conclusions concerning the nature of aboriginal title, without Aboriginal peoples being parties
to such litigation.

As already described,'™ adverse consequences also occurred when the Aboriginal

1% Since 1891, the governments of Ontario and Canada have had an agreement pertaining to management and title of

Indian reserves in Ontario. Under this arrangement, any land surrenders would require the concurrence of the government
of Ontario. See S. Aronson, The Authoriry of the Crown to Make Treaties With Indians, (1993] 2 C.N.L.R. 1 at 12. The
Ontario-Canada agreement was approved by legislation: see An Act for the Settiement of Certain Questions Between the
Governments of Canada and Oniario respecting Indian Lands, S.O. 1891, ¢. 3; and S.C. 1891, ¢. 5. In regard to other

provinces, a number of federal-provincial agreements exist that have generally ensured provincial input and accommodation
of provincial concemns.

1% The importance of property rights, in the context ot people protecting themselves against intrusion or interference,

was highlighted by Lord Camden in Entick v. Carrington, (1765), 19 St. Tr. 1029, 1 Wils. K.B. 275 at 291: "...our law
holds the property of every man so sacred, that no man can set his foot upon his neighbour's close without his leave: if he
does he is a trespasser, though he does no damage at all; if he will tread upon his neighbour’s ground, he must justify it by
law.” Cited by Dickson J. in Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 158.
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Mabo et al. v. State of Queensiand, (1992) 107 A.L.R. 1 (High Court of Australia) at 151-152.

" In regard to property rights as human rights, see discussion under sub-heading 8.2.8 infra.

2 H. Berman, The Concepr of Aboriginal Righis in the Early Legal History of the United States, {1978) 27 Buffalo
L.R. 637 at 644, n. 31.

™ See sub-heading 1.3 supra.
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people directly affected were not a party to the litigation in 1921 in Srar Chrome Mining '™
In this landmark case, the legal precedents and arguments most favourable to the Aboriginal
people concerned were never raised by the federal authorities before the Privy Council.'™

It appears that the right of Aboriginal peoples to be heard in cases directly affecting their
rights and interests was also not respected in earlier years (and in more recent times') in the
United States. In regard to the "first important case invoiving Indian land rights to reach the
[U.S.} Supreme Court...Fletcher v. Peck,'” decided in 1810", K. McNeil comments:

"As so often happened, no Indians were parties to that early action, although the nature
of their rights was a vital issue in the case.""™

Such ex parte court cases, as described above, serve to unfairly reduce the nature, scope
and significance of aboriginal rights. If the rights themselves are so diminished, it is highly
conceivable that their extinguishment would be perceived in less consequential terms.

The absence of interested Aboriginal peoples from litigation in which their rights were
directly affected has other serious implications that run counter to the most fundamental
principles known to Canadian law. First, it is discriminatory for the government parties and the
courts to determine the basic rights of Aboriginal peoples in the absence of those people directly
concerned. While one would have expected that such court decistons would have been accorded
less stature in later years, this has not been the case. Rather, decisions such as S¢. Catherine’s

Milling and Star Chrome Mining are still viewed and relied upon today as landmark cases and
legal precedents.

Second, it is not in keeping with the Crown's fiduciary duty to engage in litigation in the
absence of interested Aboriginal parties. This situation is further exacerbated when the Crown
does not put forward the legal arguments most favourable to the Aboriginal principals concerned.

Third, 1t 1s against the rules of natural justice to effectively deny the right of Abornginal
peoples to be heard. As R. Dussault & L. Borgeat provide:

"...the concept of natural justice does contain two fundamental universally recognized
pnnciples: first, that no man be condemned unheard (audi alteram partem), and second,
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A.G. Quebec v. A.G. Canada, [1921} | A.C. 401 (P.C.).

' This issue is discussed in detail in R. Bartlett, Indian Reserves and Abariginal Lands in Canada: A Homeland

(Saskatoon, Sask.: University of Saskatchewan Native Law Centre, 1990}, at 70.

t7e

N. Newton, At the Whim of the Sovereign: Aboriginal Title Reconsidered, (1980) 31 Hastings L. J. 1215 at 1255:
"Before 1946, Indian tribes were barred from suing the United States for damages unless they were able to secure the passage
of a special jurisdictional act waiving sovereign immunity and granting junisdiction to the Court of Claims. This expensive,

cumbersome, and often unfair procedure ended with the passage of the Indian Claims Commission Act (Claims Act) in
1946."

At 1255, n. 223, the author further explains: "Tribes could not sue the Government because when Congress created
the Court of Claims in 1863, it expressly removed from its jurisdiction claims for money damages 'growing out of or
dependent on any treaty stipulation entered into with foreign nations or with the Indian tribes.” Act of Mar. 3, 1863, ch. 92,
§ 9, 12 Stat. 765, 767. As a result, a tribe wishing to redress a grievance was forced to petition Congress.” See also C.
Wilkinson, Indian Tribal Claims Before the Court of Claims. (1966) 55 Geo. L.J. 511 at 512.
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Fletcher v. Peck, (1810) 6 Cranch 87.
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K. McNeil, Common Aboriginal Title (Oxford: Ciarendon Press, {989), at 250-251. See also H. Berman, The
Concept of Abonginal Rights in the Early Legal History of tie United States, (1978) 27 Buffalo L.R. 637, at 638, where it
1s indicated that Aboriginal peoples were also not parties to the litigation in the landmark case of Johnson v. M 'Intosh, 21
U.S. (B Wheat.) 543 (1823). In Worcester v. Georgia, 31 L'.S. (6 Pet.) 515 (1832), the Cherokee Nation devised a strategy
to have their rights confirmed by the U.S. Supreme Court but the state of Georgia refused to appear before the Court: see
J. Burke, The Cherokee Cases: A Study in Law, Politics, and Morality, (1969 21 Stanford L. Rev. 500, at 521.
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that no man be judge in his own cause (nemo judex in sua causa'”)."'®

Based on the above, a particularly prejudicial practice by non-Aboriginal governments
has been the litigation of key issues pertaining to aboriginal nights, without the Aboriginal
peoples affected being direct parties to these court cases. It is outrageous that, in the case of
Abonginal peoples, landmark cases have determined their fundamental nghts in their absence.

This practice by governments has enabled both the status and rights of Aboriginal peoples to be
unjustly devalued and diminished.

In addition to issues of discrimination, it is not in keeping with the Crown’s fiduciary
duty to engage in litigation in the absence of interested Aboriginal parties. This situation 1s
further exacerbated when the Crown does not put forward the legal arguments most favourable
to the Aboriginal principals concerned. In addition, it is against the rules of natural justice to
effectively deny, through ex parre litigation, the right of Aboriginal peoples to be heard.

1.5.2 Denial or severe diminution of aboriginal rights

Further, between 1927 and 1951, the Canadian government ensured that it would be the
judge in its own cause in matters that related to the Aboriginal rights of "Indians”.

When the Nisga’a and other tribes pressed for the resolution of their land rights, the
Canadian Parliament decided to make it a cnminal offence for an "Indian" to raise funds or
retain a lawyer for the advancement and prosecution of land claims (among other
matters).'®? Section 141 of the Indian Act provided as follows:

"Every person who, without the consent of the Superintendant General...receives,
obtains, solicits or requests from any Indian any payment or contribution...for the
prosecution of any claim which the tnbe or band of Indians to which such Indian
belongs...has or is represented to have for the recovery of any claim or money for the
benefit of the said tribe or band, shall be guilty of an offence..."'®

The validity of s. 141 of the Indian Acr might have been challenged on constitutional
grounds.'™ However, Indians in Canada were apparently not in any position to contest this
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In R. Dussault and L. Borgeat, Administrative Law [:] A Treatise, 2nd ed. (Toronte: Carswell, 1985), vol. 2, at
171, it is indicated that the rule of nemo judex in sua causa applies equally to agency decisions of either a judicial or
administrative nature. The authors add that this rule of unpartiality has given nse to very few decisions by the courts.

180 R. Dussault and L. Borgeat, Administrative Law [:] A Treatise, 2nd ed. {Toronto: Carswell, 1985), vol. 4, at 245,
The authors indicate on the same page: “The concept (of natural justice] was first aftorded legal protection in England by
the Magna Carta” in 1215. See also P. Garant, Droit adminustratif, 2nd ed. (Montréal: Editions Yvon Blais, 1985), at 705,
where the author cites in support of the essential nature of these two rules of natural justice: Kanda v. Governmen of the
Federation of Malava, [1962] A.C. 322, at 337; and R. v. Law Sociery of Alberia, (1967) 64 D.L.R. (2d) 140, at 151.

'8 For a similar interpretation of the prohibition in s. 141, see J. Memtt & T. Fenge, The Nunavut Land Claims

Setilement: Emerging Issues in Law and Public Administratnion, (1990) 15 Queen’s L. J. 255, at 275, n. 12.
2 TR. Berger, A Long and Terrible Shadow (:] White Values. Native Rights in the Americas 1492-1992

(Toronto/ Vancouver: Douglas & Mclntyre, 1992). at 148; Report of the British Columbia Claims Task Force (Vancouver:
June 28, 1991) at 11-12.

'8 Indian Acr, c. 98, s. 141. Section 141 is cited in Canadian Bar Association Special Committee, Report of the

Canadian Bar Association Committee on Abonginal Rights in Canada: An Agenda for Action (Ottawa: Canadian Bar

Association, 1988), at 10 see also W. Moss, History of Federal and Provincial Laws Discriminating Against Aboriginal
People (Ottawa: Library of Parliament, 1987), at 24.

% For example, it could be argued that, in 1927 when s. 141 was adopted by the Parliament of Canada, Parliament

did not have the competence to pass laws inconsistent with the Royal Proclamation of 1763. See sub-heading 2.5 infra for
an analysis of the Proclamation as a consitutional instrument. Moreover, 5. 141 was contrary to the fiduciary obligations
owed by the Crown to Aboriginal peoples. Further, by preventing Indians from ltigating their land rights, s. 141 appears
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law. The effect of the 1927 "outlawing of claims" is described by P. Tennant in terms of
Abonginal peoples in British Columbia:

"The outlawing of claims activity in 1927 provoked no protest. After 1927 political
activity disappeared entirely in the interior; it continued on the north coast, but in
disguise. Political activity reappeared in the 1950s and 1960s among both coastal and
interior Indians after the prohibition was lifted, but it did not attain widespread, active
Indian support until the 1970s, when the Indian schools' had been closed and the new
generation of young Indian leaders had emerged."'®

In Sparrow v. The Queen, Dickson C.J. of the Supreme Court of Canada comments on
how governments ignored aboriginal rights in Canada during a fifty-year period:

"For many years, the rights of the Indians to their aboriginal lands - certainly as legal
rights - were virtually ignored...For fifty years after the publication of Clement's The
Law of the Constitution (3rd ed. 1916). there was a virtual absence of discussion of any
kind of Indian rights to land even in academic literature. By the late 1960s, aboriginal

claims were not even recognized by the federal government as having any legal
status, "'

In regard to Metis land claims, a "conspiracy” and extortion racket on a very large scale
was uncovered in 1886 in Manitoba, involving government officials.'™ When Metis demanded
that the government prosecute those involved, government Ministers refused arguing that the
“conspiracies were directed not against the Government or the public but against private persons”
and it was up to the victims to "put the law in motion",'®

However, when one Metis veteran in Alberta did bring charges against Richard Secord,
an Edmonton lawyer, for forgery of documents pertaining to Metis lands, the case never did get
to trial. The Criminal Code was subsequently amended to provide that no prosecutions were

permitted for an offence after the expiration of three years from the time of its commission if
it be:

"Any offence relating to or arising out of the location of land which was paid for in
whole or in part by scrip or was granted upon certificates issued to half-breeds in

to violate the legal maxim nemo judex in sua causa. The federal government could not be the "impartial arbiter” necessary
to determine the constitutional and other fundamental rights of Aboriginal peoples in regard to their lands and resources. For

a discussion of the nemo judex rule and the need for a "truly neutral and detached arbiter”, see Hunter v. Southam Inc.,
[1984] 2 S.C.R. 145 at 164-165.

Today, s. 141 would also be in clear violation of the right to "equality before the law", provided both in the
Canadian Charter of Rights and Freedoms and in the Canadian Bill of Rights. See R. v. Turpin, |1989] 1 S.C.R. 1296,
where the Supreme Court of Canada indicates: "...an individual is denied equaiity before the taw if it is made an offence

punishable at law, on account of his race, for him to do something which his fellow Canadians are free to do without having
committed an offence or having been made subject 10 any penalty.”

' For a brief description of the repression of Aboriginal culture, sexual abuse, and beatings of children in residential

schools, see P. Tennant, Aboriginal Peoples and Politics (Vancouver: University of British Columbia Press, 1990), at 79-82.
In relation to residential schools, see also J.R. Miller, Skvscrapers Hide the Heavens [:] A History of Indian-White Relations
in Canada, revised edition {Toronto: University of Toronto Press, 1989}, at 102-108.

¢ P. Tennant, Aboriginal Peoples and Politics {Vancouver: University of British Columbia Press, 1990). at 82.
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Sparrow v. The Queen, [1990) | S.C.R. 1075, at 1103.
"  D. Sprague, Government Lawlessness in the Admintstration of Manitoba Land Claims. 1870-1887, (1980) 10 Man.

L. J. 415, at 432; see also P. Chartrand, Aboriginal Rights: The Dispossession of the Métis, (1991) 29 Osgoode Hall L. J.
457, at 476.

" 1d., at 433, where government documents are cited.
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connection with the extinguishment of Indian title,"'™

This amendment to the Criminal Code was then applied retroactively 1o the Secord case so as
to have the charges dropped, despite the ensuing public outcry.'!

Through these legislative and government actions, Aboriginal peoples were discriminated
against and their aboriginal rights undermined, regardless of any forgery, fraud or other
improper dealings. Deprived of any effective legal recourse over a period of several decades,
Aboriginal peoples had little choice but to suffer in many instances what amounted to land
dispossession or de facto extinguishment of their land rights.

Although recourse to the courts cannot provide a complete solution to aboriginal rights
matters, there can be a significant difference in result = - coriginal peoples are permitted to
litigate their territorial rights. This is perhaps most poignantly illustrated by the Calder' case.
When the Supreme Court of Canada made a clear statement of the existence of aboriginal title,

it resulted in a significant reevaluation of federal land claims policy. As the Task Force to
Review Comprehensive Claims describes:

"The Calder decision in 1973 precipitated a reassessment of the federal government’s
policy on claims and of its position on aboriginal rights...

...The f{cderal government could no longer ignore claims based on aboriginal
rights. "'

The direct impact of judicial decisions on Aboriginal rights, where Aboriginal peoples
were permitted to be parties to such litigation, 1s also acknowledged by the federal government.
In the March 1993 Federal Policy for the Setilement of Native Claims, it is stated that such

decisions beginning with Calder have resulted in the development and further modification of
federal claims policy:

"The evolution and development of the federal government’s land claims policy has been
closely linked to court decisions, particularly decisions of the Supreme Court of Canada.

The initial policy claims statement of August 1973 was prompted by the Calder deciston
of that year."'®

In view of the history of repression, discrimination and exclusion described above, the
notion of aboriginal title should be reconsidered by both governments and courts in Canada. To
avoid unjust extinguishments and devaluations nf -i~hts, aboriginal rights need to be accorded
their full and proper recognition, consisten: ~= e of equal rights and self-
determination of peoples and other conter:: . - andards. In this context, any

practices contributing to de facro extinguishments or devaluauons of aboriginal rights should be
expressly repudiated.

1% An Act to Amend the Criminal Code, S.C. 1921, ¢. 25, s. 20, amending \ke Criminal Code, R.S.C. 1906, c. 146,
s. 1140. The amendment is reproduced in P. Chartrand, Aborniginal Pi-fits: The Dispossession of the Méts, (1991) 29
Osgoode Hall L. J. 457, at 476, n. 78,

1 5. Sawchuk et al., Metis Land Righes in Alberta: A Polucwa History (Edmonton: Metis Association of Alberta,

1981), at 148-151.
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Calder v. A.G. British Columbia, §1973) S.C.R. 313,

9 Task Force to Review Comprehensive Claims Policy, Living Treaties: Lasting Agreements {-] Report of the Task
Force to Review Comprehensive Claims Policy (Ottawa: Department of Indian Affairs and Northern Development, 1985),
at 12,

" Indian and Northern Aftairs, Federal Policy for the Sestlement of Native Claims {Ottawa: Indian and Northemn

Affairs, March 1993) at 2.
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1.5.2.1 Denial of "real" property aspects of Aboriginal title

It has already been suggested that the Supreme Court of Canada in Smith v. The
Queen' mischaracterized the land rights of Aboriginal peoples as "personal” rights (i.e not
“real" property rights).'” Consequently, the Court comes to the conclusion that such rghts,
upon valid surrender to the Crown, disappear forever. However, the resistance of
governments'®’ and courts to recognize aboriginal land rights as having as one of its legal
components'® real property rights can be seriously challenged.'” As J. Singer describes:

"...the law continues to confer - and withhold - property rights in a way that provides less

protection for property rights of American Indian nations in crucial instances than is
provided for non-Indian individuals and entities...

...Unless it 1s rectified. . .the distribution of real property is inherently suspect. The history
of United States law, from the beginning of the nation to the present, is premised on the
use of sovereign power to allocate property rights in ways that discriminated - and

continue to discriminate - against the original inhabitants of the land."™ [Emphasis
added.]

Although Singer is describing the situation in the United States, similar conclusions of
inequitable and discriminatory treatment of Aboriginal peoples’ property rights can basically be
reached in regard to the Canadian context. As concluded by P. Macklem, "{tlhe myth that the

Crown possesses underlying title to native lands ought to be abolished."™ In this regard,
Macklem explains:

"The common law of aborginal title represses the fact that native people were the original
inhabitants of North America. Founded on a fatal misreading of the doctrine of discovery,
the common law of aboriginal title assumes that the Crown holds underlying title to native
land. Anglo-Canadian property law extended the ‘English law fiction...that all lands in
the reaims were originally possessed. and accordingly owned by the Crown,"*? to the
Canadian context by reference to and reliance on the doctrine of discovery. Yet, as
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Smith v. The Queen, (1984) 147 D.L.R. (3d) 237 (8.C.C.).

% See sub-heading 1.5.1 supra.

"7 Despite their fiduciary responsibility, non-Aboriginal governments have consistently taken positions in court cases

on abonginal rights that devalue and diminish their legal significance. The judicial precedents that have resulted were often
established in the absence of the Aboriginal peoples affected by such rulings. See generally sub-heading 1.5 supra.

"%  Another key element of aboriginal rights is the jurisdictional aspect or right to self-government. See, for example,
M. Jackson, A New Covenant Chain: An Altemative Model to Extinguishment for Land Claims Agreements, Report submitted
to the Royal Commission on Aboriginal Peoples, February 1994, at 94-95: "For most First Nations, their relationship to their
terntories is defined principaily in terms of the responsibilities which flow from that relationship and which is best captured
by the concept of stewardship... To the extent that First Nations have always had this ethic of conservation and concern for
future generations built into their relationship with their termtones and wish to retain that relationship in relation to certain

parts of their terntories, it is not an accurate statement of that Aboriginal title to define it by reference to equivalency to fee
sumple.”

! For example, even in countries (such as Guatemala) with some of the worst human rights violations against

indigenous peoples, the "real” property aspects of their land nights are beginning to be recognized. Sce Agreement on Identity
and Rights of Indigenous Peoples, in Letier dated 5 April 1995 from the Secretarv-General to the President of the General
Assembly and to the President of the Securiry Council, U.N. Doc. A/49/882, §/1995/256, 10 April 1995, Annex, Section
F, para. 1: "The nghts relating to land of the indigenous peopies include both the communal or collective and the individual
tenure of land, rights of ownership and possession and other real rights. .. |Emphasis added. |

™ ]. Singer, Sovereignry and Property, (1991) 86 Nw. U. L. Rev. | at 44.

¥ P. Macklem, First Nations Self-Government and the Borders of the Canadian Legal Imagination, (1991), 36 McGill
L. R. 382 at 414.

K. McNeil, Common Law Aboniginal Title (Oxtord: Clarendon Press, 1989) at 11.




I Notions of "Extinguishment” page 38

originally formulated, the doctrine of discovery vests in the discovering country territorial

sovereignty and a right of acquisition as against subsequent arrivals."* [Emphasis
added.}

Aboriginal peoples in Canada often relate 1o their lands and territories in ways that depart
significantly from notions of individual "ownership”, as described in conventional terms in

property law.”™ As M.E. Turpel descnibes, the traditional perspectives of Aboriginal peoples
are very different:

“To try to explain to an {aboriginal] Elder that under Canadian law there are carefully
worked-out doctrines pertaining to who has proprietary interests in every centimeter of
the territory sky, ocean, ideas and various other relationships would provoke disbelief and
profound skepticism."?* (Emphasis added.)

However, there exists no rule in international law or Canadian law that universally
recognized rights, such as property rights, are only available on an equal basis to those peoples
whose own legal systems include the same or similar legal concepts or notions. In other words,
it cannot be concluded that the aboriginal rights of Aboriginal peoples must be something less
than fee simple property rights, since concepts of ownership, as understood in the dominant legal
system, are not apparent in their traditional legal systems. To reach such a conclusion would be
to apply a discriminatory and unjustifiable standard. That is, Aboriginal peoples, as peoples
inferior to Euro-Canadians, could not possibly “own" their traditional lands - unless fee simple
rights were specifically granted to them.

Moreover, it is not a contradiction for Aboriginal peoples to assert property nghts against
other peoples, while at the same time relating to their lands in a very different way within their
own societies. In Delgamuukw v. British Columbia, ™ anthropologist Dr. Richard Daly
explained this issue in the following terms:

“The Gitksan and the Wet-suwet’en say that the land belongs to them, and also, that they
themselves belong to the land®”’...
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P. Mackiem. First Nations Self-Govermment and the Borders of the Canadian Legal lmagination, (1991), 36 McGill
L. R. 382 at 412-413. See also P. Macklem, "Ethnonationaiism, Aboriginal identities, and the Law™ in M. Levin, (ed.),
Ethnicirv and Aboriginalitv: Case Studies in Ethnonationalism (Toronto: University of Toronto Press, 1993) 9 at 23: "The
importation of the fiction of Crown title into the Canadian context, instead of working to legitimate then-current [andholdings
as in England, worked to severely disrupt then-current aboniginal landholdings in Canada.”

™ However, Aboriginal perceptions and systems of 1and tenure may vary among different Aboriginal peoples. See,

for example, L. Littlefield, "Women Traders in the Maritime Fur Trade™ in B. Cox, (¢d.), Narive People, Native Lands {:]
Canadian Indians, [nuit and Meris (Ottawa: Carleton University Press, 1992) 173 at 178-179: "The concept of property
ownership was well developed on the [Northwest] coast and was all encompassing...There were two recognizable types of
property: communal and private. Communal property included food producing areas such as beaches, fishing streams, halibut
and codfish banks, hunting territories, berry grounds, as well as smoke houses, and dwelling areas. It also included intangible
property such as songs, dances, rituals, and supernatural powers. This property was not owned by any one individual, but

was managed and administered by a chiet or elder of a household.. fnew para.] Private property, on the other hand, was
owned and distributed by individuals.”
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M.E. Turpel, Aboriginal Peoples and the Canadian Charter: Interpretive Monopolies, Cultural Differences, (1989-
1990) Can. H. Rts. Ybk. 3 at 30. See also D. Delage, Epidemics, Colonization. Alliances: Natives and Europeans in the
Seventeenth and Eighteenth Censuries, Draft report submitted to the Royal Commission on Aboriginal Peoples, August 18,
1994, at 25, where it is said that despite territorial boundaries being drawn in recognition of one another’s rights of
management and sovereignty: ”...in North American [Aborniginal| societies...the land, inherited from one’s ancestors and

considered the source of all Jife, was inalienable. No one could appropriate exclusively its resources of wildlife, plants or
minerals.”

2 Delgamuukw v. B.C., [1991] 3 W.W .R. 97 (B.C. S.C.), per McEacherm C.J.
07 See also F. Berkes, Co-Management: Bridging the Two Solitudes, (1994) 22 Northern Perspectives 18 at 19, where
the author provides: *...Canadian northemn native people are not alone wn considering themselves as belonging to the land.
{new para.] Many peoples, as far apart as India, West Atnca. and the Pacific Islands. have traditions that identity social
groups with a particular place... fncreasingly, many environmentalisis...are leaming this sense of place. as opposed to the
ideological bias of the dominant economic thought that land ts not land but rather real estate.” [Emphasis added.]
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The relationship between the land and its owners is that of reciprocal interaction...

The House group’s proprietary representative, its leader or chief, exercises a reciprocal

stewardship vis-a-vis the claims of other groups or nations. On the one hand, the land
is dealt with as a propertv object berween rwo potentially competitive groups. As such it
is subject to ownership...At the same time, ownership in such societies entails a
responsibility to care for that which is owned. Management and stewardship 1n such
societies require a blend of ownership and tenantship, aggressive control and careful
respect."”® {Emphasis added.]

Yet, in view of the misconceptions of, and prevailing attitudes towards, Aboriginal
peoples’ land rights, basic legal texts on property law often ignore the property rights of
Aboriginal peoples. As J. Singer indicates:

"Traditional property law casebooks and treatises generally ignore American Indian
property law. The rules of non-Indian property law are developed in depth, but American
Indian property law is either not mentioned at all, or is addressed only through discussion
of Chief Justice John Marshall's opinion in the venerable case of Johnson v. M’Intosh.
This case is often read (incorrectly)..."’® [Emphasis added.]

In the case of Aboriginal peoples’ title to land, it is clear that we are dealing with real
property rights. The rights are certainly not "personal” in the sense of existing for the life of the
person(s) involved, since aboriginal land rights are transferred to future generations of Abonginal
peoples. As K. McNeil confirms:

"But though the distinctions between indigenous people and the British scttlers are
significant, this does not mean that the former would not have real property rights which
the Crown would be obliged to respect.”*'° [Emphasis added.]

Also, in Mabo et al. v. State of Queensland, Toohey J. applies the principle that

possession of traditional lands by indigenous peoples is presumed to be a fee simple estate until
shown otherwise:

"In sum, English land law, in 1879 and now, conferred an estate in fee simple on a
person in possession of land enforceable against all the world except a person with a
better claim. Therefore, since the Menam people became British subjects immediately
upon annexation, they would seem to have then acquired an estate in fee simple...The
question then arises - does the Crown have a better title?"?"" [Emphasis added.]

In Guerin v. The Queen, it 1s said by Dickson J. that "the sui generis interest which the
Indians have in the land is personal in the sense that it cannot be transferred to a grantee”.?"

This statement does not appear totally accurate for a number of reasons. First, Aboriginal
peoples do in fact have the right to alienate their lands, but it has been said to be restricted to

08

Opinion report of Dr. Richard Daly, "Their Box was Full”, vol. 1, at 245-249, cited in M. Jackson, A New

Covenant Chain: An Alrermative Model to Extinguishment for Land Claims Agreements, Report submitted to the Royal
Commission on Aboriginal Peoples, February 1994, at 76.

™ 1. Singer, Sovereignty and Property, (1991) 86 Nw. U. L. Rev. 1 at 42. See also ). Singer, Well Settled?: The

Increasing Weight of History in American Indian Land Claims, (1994) 28 Georgia L. Rev. 48] at 485-486.

1 See K. McNeil, Common Law Aboriginal Title (Oxtford: Clarendon Press, 1989) at 160. At 208. McNeil adds that,
trom the moment that a territory was acquired by setilement. the presumptive "common law aboriginal titfe” would be that
of a fee simple estate (ownership): "It would entitle the indizenous possessars to fee simple estates, tor possession is prima-
facie evidence of seisin in fee simple, rebuttable only by proof that the possessor in fact holds a lesser estate. Since no other

estate could have existed at the time the Crown acquired sovereignty, the estate which vested in the indigenous possessors
would have 10 be the fee." [Emphasis added.) Sce also p. 221.

2

Mabo er al. v. Swate of Queensiand, (1988) 83 A.L.R. 14 (High Court of Australia) at 165.

M Guerin v. The Queen, {(1984) 13 D.L.R. (4th) 321 at 339.
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the Crown. However, restrictions on alienation have long existed in property law and do not
warrant transforming a real right into a "personal” one.? It is also worth noting that the
restriction on alienation of aboriginal lands is not always perceived as an incapacity of Aboriginal

peoples to sell, but rather in non-Aboriginal peoples to buy. In The Queen v. Symonds, Chapman
J. provides:

"...the exclusive nght of the Queen to extinguish the Native title...operates only as a

restraint upon the purchasing capacity of the Queen’s European subjects, leaving the

Natives to deal among themselves, as freely as before".?"

Second, in the event that Aboriginal peoples desire to alienate their property to a private
person or grantce, this can still be accomplishea by first alienating the lands in question to the
Crown for this specific purpose. In other words. Aboriginal lands can be transferred to a private
grantee if the Crown acts as a mediary consistent with its role as a fiduciary.

Third, it would appear that the restriction on alienation to the Crown does not apply to
transactions involving Aboriginal grantees.’”® This underscores the point that it is important
to distinguish between a "restriction” to alienate solely to certain persons, 1.e. the Crown, and

13 See K. Lysyk, The Indian Title Question in Canada: An Appraisal in the Light of Calder, (1973) 51 Can. Bar Rev.

450 at 471. ".. .restrictions on alienation are famiiiar to recognized interests in land at common law, for example, in leases
or in estates in fee tail...[A)t English common law there were times when most of the land in England could not he sold to
anyone." Cited in B. Slattery, Undersranding Aboriginal Rights, (1987) 66 Can. Bar Rev. 727 at 750, n. 84. On the same
page, Slattery provides: "The restrictions on...transfer [of aboriginal title] stemmed historically from the need to
accommodate the rule, binding on settlers, that title to Jand flows from the Crown. These restrictions are only partial, for
aboriginal title may in fact be alienated 10 the Crown, and passibly to other native groups.” [Emphasis added.] On this latter
point, Slattery, supra, at 742 elaborates: .. the inalienability of native title applied only to dealings between Indians and non-
Indians; it did not reflect any inherent infirmity in native title. The doctrine of inalienability was more the product of the
denivative systems of title governing the settlers than of any characteristics of native tenure.” Similarly, in K. McNeil,
Common Aboniginal Title (Oxford: Clarendon Press, 1989). at 235: "...{The rule against alienation] would not affect the
capacity of indigenous people to acquire lands from one another. Thus, although it may be seen as a limitation on their
interests (like a condition restricting alienation of a fee simple), the better view seems to be that it would not affect their

interests as such, but simply make them less marketable by excluding (like the rule incapacitating aliens) a large class of
potential purchasers.”

See also K. McNeil, supra, at 233: *. .the Crown apparently can grant land in fee with a condition profubiting
alienation...Inalienable fees simple can, therefore be held of the Crown”. Among other authorities, McNeil cites (at 233,
n. 151) Pierce Bell Lid. v. Frazer, (1972-3) 130 C.L.R. 575, at 584, where Barwick C.J. concludes that a fee simple estate
of a grantee is not reduced or rendered conditional by a statutory restraint on alienation of lands granted by the Crown. In
addition, see B. Ziff, Principles of Properry Law (Toronto: Carswell, 1993) at 4, where it is said that it is not invariably
accepted or universaily true that, for a right to count as property, it must be assignable to others. At 40-42, Ziff describes
the extensive restrictions against alienation of land that existed in feudal times in England, until the adoption of the Statute
of Tenures, 1660, 12 Cha. 2, c. 24. At 46, Ziff indicates that similarly restrictive measures existed in regard to property in
Lower Canada even in the mid-nineteenth century. At 186, Ziff describes the prohibition initiated in 1944 in Alberta of
ahienating land to Hutterites (An Act to Prohibit the Sale of Land to any Huttenites for the Duration of the War, 8.A. 1944,
c. 15; replaced after the war by the "slightly less disgraceful™ Communal Property Act, S.A. 1947, c. 16, as amended by
S.A. 1955, .c. 42), which restrictions were not entirely lifted untif 1972 (S.A. 1972, ¢. 103, s. 1). Such restrictions did not
mean that the rights involved were not property nights. Why then would Aboriginal rights to land be treated as less than
property rights? Even under conventional common law pnnciples of property (which should not necessarily apply to
aboriginal land rights), the capacity to alienate is not an essential criterion for a right to count as property. In any event,
aboriginal rights are not subject to an absolute prohibition against alienation. Rather, they are said to be subject to a
protective regime that requires alienations to (or via) the Crown.

24 The Queen v. Svmonds, [1840-1932] N.Z.P.C.C. 387 at 391. For a discussion of this point, see K. McNeil,
Common Aboriginal Title (Oxford: Clarendon Press, 1989). at 230-231; and Mabo et al. v. State of Queensiand, (1992) 107
A.LR. 1 (High Court of Australia) at 151-152, per Toohey J.: "That traditional title is generally inalienable may itself be
open to debate...Moreover, inalienability of the title says nothing of the Crown's pawer or the nature of the title. Rather,
it describes rights, or restrictions on nights, of settlers or other potential purchasers.” |Emphasis added.] Sce also M.
Jackson. A New Covenant Chain: An Altemative Model to Extinguishment for Land Claims Agreements, Report submitted
to the Royal Commission on Aboniginal Peoples, February 1994, at 115: "It is clear from the historical circumstances which
gave rise to the restriction on alienation of Indian land to third parties that this did not flow from any inherent limitation on
the nature of Aboriginal title but was a measure to protect Indian interests." |[Emphasis added.] As indicated in Guerin v.
The Queen, (1984) 13 D.L.R. (4th) 321 at 340: "The purpose of this surrender requirement is clearly to interpose the Crown

between the Indians and prospective purchasers or lessees of their land, so as to prevent the Indians from being exploited.
This is made clear in the Royal Proclamation nself...”

13 See, for example, B. Slattery, Understanding Aborteinal Rights, (1987) 66 Can. Bar Rev. 727 at 752.
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an absolute "prohibition” to alienate. In addition, the Royal Proclamation of 1763, which is still
in force in Canada (at least its aboriginal provisions), provides for different restrictions on

alienations of Abonginal lands. when such lands were within the boundaries of any Proprietary
Government.?*

Fourth, if the Supreme Court has made it clear in Guerin that the nature of the aboriginal
"interest” is not "completely exhausted by the concept of a personal right", then it is grossly
unfair to legally depict the property rights of Aboriginal peoples in a manner that increases their
vulnerability. As Brennan J. indicates in Mabo et al. v. State of Queensland:

"Whether or not land is owned by individual members of a community, a community
which asserts and asserts effectively that none but its members has any right to occupy
or use the land has an interest in the land that must be proprietary in nature: there is no
other proprietor. It would be wrong, in my opinion, to point to the inalienability of land
by that community and, by importing definitions of ‘property’ which require alienability
under the municipal laws of our society, to deny that the indigenous people owned their
land. The ownership of land within a territory in the exclusive occupation of a people
must be vested in that people; land is susceptible of ownership, and there are no other
owners."?" [Emphasis added.]

In addition, it is worth noting that "modern” land claims agreements do in fact recognize
the ownership or fee simple rights of Aboriginal peoples, even though restrictions on alienation

are specifically provided. For example, the James Bay and Northern Quebec Agreement (1975)
provides in regard to the Crees:

"The ownership of such lands, under provincial jurisdiction, will vest in such Cree
corporations outright, provided that the lands can only be sold or ceded to Québec and

this shall constitute a prohibition to sell or cede other than to Québec."*"* [Emphasis
added.]

Also, the Inuvialuit Final Agreement (1984) in the Western Arctic includes restrictions
on alienations of Inuvialuit lands,?'® but title "in fee simple absolute” to such lands is explicitly
vested in the Inuvialuit.?” In light of these and other”™ examples, it would be difficult to
conclude that restrictions on alienation are incompatible with the holding of real property rights
under either the Common Law or Civil Law systems in Canada.

For the above reasons, the use of the term "personal” to characterize aboriginal title is
inaccurate, highly prejudicial and unnecessary. This remains true, despite the explanation by the
Supreme Court of Canada in Guerin that the term is only intended to describe the existing
restriction upon alienation to the Crown.

The sui generis characterization of aboriginal title by the Supreme Court in cases such
as Guerin can prove useful. But this particular characterization is only of benefit, if it is used
to equitably distinguish conventional notions of English property law, so as to allow for greater

%% In this regard, the Proclamation provided for purchases "only for the Use and in the name of such Proprietaries,

conformable to such Directions and Instructions as [the British Crown| or they shall think proper to give for such Purpose.”

1" Mabo et al. v. State of Queensiand, (1992) 107 A.L.R. 1 (High Court of Australia) at 36.

2% S, 5.1.3 of the Agreement. For a similar provision in regard to the Inuit, see s. 7.1.5 of the Agreement.

2

=

See ss. 7(43) and 7(44) of the Agreement.
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Section 7(1).

2 See Gwich'in Comprehensive Land Claim Agreement (Ottawa: Minister of Supply and Services, 1992). Agreement

between Her Majesty the Queen in right of Canada and the Gwich'in as represented by the Gwich'in Tribal Council, signed
April 22, 1992, where Gwich'in receive lands in fee simple (s. 18.1.2), but "[s|ettiement lands may not be conveyed to any
person except to government in exchange for other lands or to a designated Gwich'in organization™ (s. 18.1.5).
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flexibility and accommodation of the laws and perspectives of Aboriginal peoples concerning
their land and resource rights. In other words, sui generis characterizations should not be used
to deny Aboriginal peoples full recognition of their property rights, based on such reasons as
those pertaining to a different relationship with the land and different land-tenure systems.

The issue of inalienability as a criterion of property rights raises a question of
fundamental importance. Aboriginal peoples and cultures embrace values, perspectives and land
tenure systems that favour "inalienability” of their lands and resources, but which are open to
“sharing"” with others. Does this mean that it 1s culturally impossible for Aboriginal peoples to
possess real property rights under Canadian law? Surely, any such conclusion would endorse the

worst brand of ethnocentrism and would be contrary to existing national and international human
rights standards.

A more positive and egalitarian ruling has been made recently by the Supreme Court of
Canada in Canadian Pacific Lid. v. Paul** Of particular importance is the Court’s refusal
to accept the interpretation that St. Carherine’s Milling decided that "Indian title 1s merely a
personal right which cannot be elevated to the status of a proprietary interest so as to compete
on an equal footing with other proprietary interests."” However, a more comprehensive
reconsideration by the courts of the nature of abonginal title would still be of great benefit.

Generally, the failure of governments and courts in Canada to adequately and consistently
recognize aboriginal rights as real property rights contributes to the devaluation of aboriginal
title. Equally important, the characterization of aboriginal rights as "personal” rights has been
unfairly and erroneously used by the Supreme Court of Canada in the Smith case to conclude that
aboriginal rights disappear upon valid surrender. This ruling renders it difficult for Aboriginal
peoples to obtain restitution in cases that would merit such an essential remedy.?*

Economic or commercial activities of Aboriginal peoples are still often impeded in
Canada. However, from an Aboriginal viewpoint, it is not the concept of aboriginal nghts that
imposes inherent limitations on commercial or other activity by Aboriginal peoples. Surely no

society in the world can be defined in such a manner as to inherently incapacitate itself in
economic matters.

Rather, such constraints would appear to arise from inequitable and often Eurocentric
interpretation by others of Aboriginal peoples’ rights. The resulting clarifications appear to be
both restrictive and ultimately self-serving. Excessive and narrow interpretations of abonginal
rights continue to impede the natural development of Aboriginal peoples and their societies. In
certain cases, these interpretations are inconsistent with or in violation of fundamental human
rights norms.””® As F. Berkes concludes in relation to northern Aboriginal communities:

“The legal protection of communal property rights becomes rather important because the
traditional economy based on land and animals is still at the core of the social and
economic health of northern aboriginal communities... Thus, property rights are more than

P34

Canadian Pacific Lid. v. Paid, [1988] 2 S.C.R. 654, See aiso A. G. Quebec v. Siowd, [1990] 1 S.C.R. 1025 at 1055
per Lamer . (on behalf of the Supreme Court): "The British Crown recognized that the Indians had centain ownership rights
over their land, it sought to establish trade with them which would rise above the fevel of exploitation and give them a fair
return. It also allowed them autonomy in their internal affairs, intervening in this area as little as possible.” [Emphasis
added.]: and Benoanie v. Canada (Minister of Indian and Northern Affairs), [1993} 2 C.N.L.R. 97 (F.C.T.D.) at 100 per
Rouleau 1.: "Traditionally, English common law has alwavs recognized that Canada’s Indigenous peoples were the sole
oniginal owners and occupants of what is now known as Canada and that Aboriginal title had to be purchased by the Crown

through treaties or land surrender agreements. Aboriginal title can be asserted throughout the vast majority of the Northwest
Terntones...” [Emphasis added. |

B jd. at 677.

4 See discussion under sub-heading 10.4.3 infra.

2% The human rights standards being referred to here include: the principle of non-discrimination (see sub-heading
8.2.2 & 8.3.3 infraj; right not to be deprived of own means of subsistence (see sub-heading 8.2.7 infra); right to enjoyment
of culture (see sub-heading 8.2.4 infra); and right to development (sub-heading 8.2.10 infra).
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merely the question of access to wildlife: They are central to social and economic health,
resource conservation, and self-government in these communities."*® [Emphasis
added. ]

In order to safeguard aboriginal rights under Canada’s legal system, non-Aboriginal
governments should reassess their positions, with a view to endorsing the land and resource
rights of Aboriginal peoples as real property rights (in addition to inherent jurisdictional
dimensions). Such a position would be consistent with the federal government’s constitutional
role as fiduciary, the principles of equality and non-discrimination,”” and with the spirit and
letter of the Royal Proclamation of 1763.

2. THE ROYAL PROCLAMATION OF 1763*

In order to comprehend the legal nature of the Crown-Aboriginal relationship, the nature
of Crown duties flowing from this historical relationship, and the role that "cessions" or
"extinguishments" had and continue to have in the context of aboriginal land rights, it is essential
to examine the Royal Proclamation of 1763. Specifically, it is important to address: a purposive
analysis of the Proclamation; the universal application of Proclamation policies in Canada; the
binding nature of the Proclamation; its constitutional status; and whether the Aboriginal
provisions in the Proclamation apply in "settied™ areas of Canada.

2.1  Nature and Scope of Rights Recognized®”

While 1t is beyond the scope of this study to thoroughly examine all relevant aspects of
the Royal Proclamation, it is vital to acquire a basic understanding of its terms. Much of the
history of extinguishment has been purportedly buiit on the terms of the Proclamation, which in
regard to extinguishment has been seriously misinterpreted.

The Proclamation addresses a number of different subject matters and the provisions
themselves may vary in geographical scope. As B. Slattery provides:

"Certain provisions are concerned only with the newly ceded territories, others with the
old American colonies, and others with both alike. They range in coverage from a single
colony to the entirety of British territories in America. It cannot be assumed that the

224

F. Berkes, Co-Managemen:: Bridging the Two Solitudes, (1994) 22 Northern Perspectives 18 at 19. See aiso A.
Rosas, "Property Rights” in A. Rosas & I. Helgesen, (eds.), The Strength of Diversity {:] Human Rights and Pluralist
Democracy (Dordrecht: Martinus Nijhoff Publishers, 1992) 133 at 133: "...property rights first of all are specific human

rights, secondly may enhance the enjoyment of other human rights, and thirdly may, in more generic terms, support a
democratic system of government.” [Emphasis in original. |

' See discussion under sub-headings 8.2.2 & 8.3.3 infra.

2 Roval Proclamation of 1763, R.S.C. 1985, App. I1. No. 1. There is some question as to the accuracy of the version
in the Revised Statutes of Canada. It is said that the most accurate printed text of the Proclamation is provided in C.S.
Brigham, (ed.), British Raval Proclamations Relating to America, vol. 12, Transactions and Collections of the American
Antiquarian Society (Worcester, Mass.: American Antiquanan Society, 1911), pp. 212-218: see Royal Commission on

Aboriginal Peoples, Partners in Confederationf:] Aboriginal Peoples, Self-Government, and the Constitution (Ottawa:
Minister of Supply and Services, 1993) at 56, n. 58.

™ For a useful historical account, see C.W. Alvord. The Genesis of the Proclamation of 1763, (1908) 36 Michigan
Pioneer & Historical Society Collections 20.
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scope of one provision iIs identical wirth that of another; each requires separate
examination."” [Emphasis added.]

Of particular importance are the "Aboriginal"®' provisions of the Proclamation. These
provisions will be briefly analysed under this sub-heading.

As described below, the Proclamation recognizes and affirms the inherent and pre-existing
rights of Aboriginal peoples, as well as granting additional rights in an expansive area sometimes

referred to as “Indian Country". These categories of aboriginal lands, referred to in the
Proclamation, are overlapping.**’

Preamble - Part IV*: General recognition of aboriginal rights

The Proclamation is made up of a number of preambles and substantive provisions; each

preamble is followed by several substantive paragraphs. The aboriginal provisions begin with
the fourth "whereas" in the Proclamation:

"And whereas it is just and reasonable, and essential to our Interest, and the Security of
our Colonies, that the several Nations or Tribes of Indians with whom We are connected,
and who live under our Protection, should not be molested or disturbed in the Possession
of such Parts of Qur Dominions and Terrtories as, not having been ceded to or

purchased by Us, are reserved to them. or any of them, as their Hunting Grounds."
[Emphasis added.]

The above preamble is critical to the understanding of the aboriginal provisions in the
Proclamation and to the corresponding limitations on colonal governments and private persons
n regard to Aboriginal peoples and their lands and terntories.

The preamble is useful for interpretation purposes as to the overall intention of the

aboriginal provisions in the Proclamation. In particular, this preamble provides explicit evidence
of the following intentions:

1) The safeguarding of Aboriginal peopies and their lands and territories, through the
Proclamation's provisions, was™* a central priority to the Bntish Crown (i.e. "essential to our
Interest, and the Security of our Colonies”). Such legal protections were also viewed by the
Crown as being based on a "just and reasonable™ foundation.

M B, Slattery, The Land Rights of Indigenows Canadian Peoples, As Affected by the Crown's Acquisition of Their

Territories (Saskatoon: Univ. of Saskatchewan Native Law Centre, 1979) at 204.
B' The Proclamation does not refer to these provisions as "Aboriginal”. 1t is simply a descriptive term used in this

study, in making reference to those paragraphs in the Proclamation that make reference to Aboriginal peoples or their lands
and terntories.

B B. Slattery, Understanding Aboriginal Rights, (1983) 66 Can. Bar Rev. 727 at 772.

21 Note that the numbering used for the preamble and substantive provisions pertaining to Aboriginal peoples are not
in the Proclamation, but are inserted for easier reference to and identification of the various relevant paragraphs, The
numbering (except for paras. 2a & 4c) reflects that used in B. Slattery, The Land Rights of Indigenous Canadian Peoples,

As Affected by the Crown's Acquisition of Their Territories, note 230, supra, at 362, Appendix A, where the terms of the
Royal Proclamation are reproduced.

At 208, Slattery describes the Proclamation’s fourth part, which contains the aboriginal provisions, as follows: "The
fourth and final part of the Prociamation deals with a vanety of matters relating to Indians. It is longer than any other part
and more complex, comprising of six distinct provisions, which vary signiticantly in content and coverage.”

24 The past tense is used here solely because the British Crown no longer plays a dominant constitutional and

legisiative role in Canada. However, the intentions of the Crown are sull relevant and applicable since the Proclamation
continues to have force and effect in Canada.
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11) The overall intention of the aboriginal provisions was to safeguard Aboriginal nations
as "autonomous political units"®* with the right of non-interference and self-government®*
(i.e. "not be molested or disturbed").*’

iii) The inherent and other pre-existing™*® rights of Aboriginal peoples to their lands
and territories is generally recognized and affirmed in the preamble.” This affirmation of
existing aboriginal rights applies to all British colonies and territories, without exception, in
North America ("Possession of such Parts of Our Dominions and Territories, as not having been
ceded or purchased by Us, are reserved to them™).?

B$  Royal Commission on Aboriginal Peoples, Parmers in Confederation(:] Aboriginal Peoples, Self-Government, and

the Constitution (Ottawa: Minister of Supply and Services, 1993) at 16: *[The above preamble} portrays Indian nations as
autonomous political units living under the Crown's protection and retaining their intemal political authority and their
territories. These territories should not be granted or appropnated without Indian consent.” [Emphasis added.] And at 17:
"In summary, the Proclamation portrays Aboriginal nations as autonomous political units living under the Crown’s protection,
holding inherent authoriry over their internal affairs and the power to deal with the Crown by way of treary and agreement.
It views the links between Aboriginal peoples and the Crown as broadly confederal.” [Emphasis added.]

B¢ In regard to the Royal Proclamation recognizing and affirming the self-government of Aboriginal peoples, see D.
Johnston, "First Nations and Canadian Citizenship” in W, Kaplan, (ed.), Belonging: The Meaning and Future of Canadian
Citizenship (Montreal: McGill-Queen's University Press, 1993) 349 at 353; and B. Clark, Indian Tidle in Canada (Toronto:
Carswell, 1987) at 98-99. At 99, Clark states: "The background to the issue of native self-government thus has two opening
premises: that historically the Indians were promised libertv in an instrument of constitutional weight [i.¢. Royal

Proclamation]; and that sovereignty is theoretically divisible under the rule of law applicable to constitutional government
in Canada.” [Emphasis added.]

See also R. Clinton, The Roval Proclamation of 1763. Colonial Prelude to Two Centunies of Federal-State Conflict
Over the Management of Indian Affairs, (1989) 69 Boston Univ. L. Rev. 329, at 381: "[The Proclamation] established the
British model for the management of Indian affairs in the Amencan colonies, emphasizing three key elements: (1)
centralization of trade, diplomatic, land-cession, and other relations with Indian tribes...; (2) long-term, effective guarantees
of Indian tribal land and resources, including hunting and fishing nghts; and (3) protection of Indian autonomy and
sovereignty separated from local colonial authonty.” [Emphasis added.}

M The preamble literally reserves existing Aboriginal lands, "not having been ceded or purchased by Us...as their

Hunting Grounds™. However, it is submitted that the words “as their Hunting Grounds" is solely intended to be descriptive
of Aboriginal peoples’ lands, since hunting was a major occupation of such peoples at that time. A reading of all of the
aboriginal provisions in the Proclamation makes clear that the words "as their Hunting Grounds™ are not intended to limit
disturbances from or interference by settiers to solely the hunung rights of Aboriginal peoples. Otherwise, the Proclamation
would not have ordered "all Persons whatever...forthwith 1o remove themselves from such Settlements” without exception
that have been established on any unceded or purchased lands reserved for Aboriginal peoples.

In any event, the Proclamation legally could not have derogated from or extinguished pre-existing aboriginal rights.
Further, the doctrine of progressive interpretation (see note 332 infra) enables constitutional instruments to be interpreted
in a flexible manner that takes into account changing conditions that were not foreseen at the time of the adoption of the
Proclamation. See also Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 155, where Dickson J. provides: "[A Constitution]
must...be capable of growth and development over fime to meet new social, political and historical realities ofien unimagined
by its framers. The judiciary is the guardian of the constitution and must, in interpreting its provisions, bear these

considerations in mind.” [Emphasis added.] Therefore, uses of aboriginal lands, even if not foreseen in 1763, may be
protected vnder this doctrine.

Similarly, judicial rules of interpretation concerning statutes relating to Aboriginal peoples also call for a broad and
liberal construction, and that ambiguous or doubtful provisions be interpreted in favour of Aboriginal peoples (see note 304

infra).

' For a slightly different view, see B. Slattery, Understanding Aboriginal Rigits, note 232, supra, at 770: "The
description {in the preamble] is broad enough to cover both the Indian Territories and Aboriginal Reserves. However, strictly
interpreted, it might not include certain Granted Reserves: those created out of indian lands that had already been ceded to
the Crown.” However, it is not clear under the applicable rules of interpretation why a "strict” or narrow interpretation
would be used as opposed to a broad and liberal one that maintains the nghts of Aboriginal peoples.

P As will be indicated below, the pre-existing rights of Aboriginal peoples are recognized and affirmed in the first

and third substantive provisions (1.e. paras. 1 & 3) following the preamble. See also B. Slattery, The Land Rights of
Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their Territories, note 230, supra, at 230: "We

may conclude that the recognition of Indian title expressed in the preamble and embodied in paragraphs 1 and 3 is valid and
binding..."

0 B. Slattery, Understanding Aboriginal Rights, note 232, supra, at 770: "This passage treats as reserved for the

Indians all those parts of the Crown's dominions in America that the Indians have not ceded or sold to the Crown.”
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Para. 1: general recognition of aboriginal rights and some limitations on Colonies or Plantations

The first substantive paragraph following the preamble provides:

"We do therefore, with the Advice of our Privy Council, declare it to be our Royal Will
and Pleasure, that no Governor or Commander in Chief in any of our Colonies of
Quebec™, East Florida, or West Florida, do presume, upon any Pretence whatever,
to grant Warrants of Survey, or pass any Patents for Lands beyond the Bounds of their
respective Governments, as described in their Commissions; as also that no Governor or
Commander in Chief in any of our other Colonies or Plantations in America do presume
for the present, and until our further Pleasure be known, to grant Warrants of Survey,
or pass Patents for any Lands beyond the Heads or Sources of any of the Rivers which
fall into the Atlantic Ocean from the West and North West, or upon any Lands whatever,
which, not having been ceded to or purchased by Us as aforesaid, are reserved to the
said Indians, or any of them." [Emphasis added. ]

The above paragraph stipulates the following:

1) The governors of Quebec, and East and West Florida are prohibited from granting
survey warrants or patents for lands beyond the limits of their colonies. Grants within these
colonies are by implication possible. However. in relation to aboriginal lands or land rights
within these colonies, any grant made could not derogate from the rights of Aboriginal peoples.
This follows from the legal principle that the Crown cannot give what it does not have.?*?

11) The governors in any of the "other Colonies or Plantations in America” similarly are
prohibited from granting survey warrants or patents for lands west of the Atlantic watershed. It

1s suggested that this legal arrangement might be altered in the future (i.e. "for the present, and
until our further Pleasure be known").?#

i) Any unceded lands of Aboriginal peoples are arguably safeguarded from grants of
survey warrants or patents. The phrase "upon any Lands whatever, which, not having been ceded
to or purchased by Us as aforesaid, are reserved to the said Indians" would strongly suggest that
all such lands in North America are protected in this paragraph. This interpretation of "any
Lands whatever” is reinforced by the fact that "as aforesaid" refers back to the fourth preamble
that affirmed aboriginal land rights in all British territories and colonies on the continent without
exception. Moreover, 1t is fully consistent with para. 3 (discussed below) which provides for the
removal of settlers in respect to all unceded lands reserved for Aboriginal peoples.

On the other hand, the punctuation in the above paragraph could be argued to limit the
last-mentioned phrase to all colonies and territories save for the colonies of Quebec®™ and the

24)

At the time of the Proclamation, the boundaries of Quebec are defined to be very limited. See B. Slattery, The Land
Rights of Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their Territories, note 230, supra, at 205:
*The boundaries of Quebec are defined so as to take in only a limited portion of the St. Lawrence valley, from the St. John
River and Gaspé on the east to the Ottawa valley and Lake Nipissing on the West. They exclude the Great Lakes and indeed
most of the territory claimed by France as Canada...”

M2 See authorities cited in note 1731 infra.

5 Any alteration would require an appropriate Impenial statute.

1t is worth noting here that the size of the colony of Quebec at the time of the Proclamation was extremely limited

{see note 241 supra). Although Quebec’s boundaries became enlarged in subsequent years, any lands added to Quebec would
be subject to the rights of Aboripinal peoples.
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two Floridas.”** However, constitutional and statutory rules of interpretation would support
the former interpretation over the latter, if a broad and liberal interpretation in favour of
Abonginal peoples is to prevail.

iv) The phrase "our Royal Will and Pleasure" does not diminish in any way the legal
protections of unceded aboriginal lands provided in the above paragraph.**

There has been some controversy as to the meaning of "our Royal Will and Pleasure”.
In Delgamuukw v. British Columbia, McEachern C.J. states in an obiter dictum that "the
Proclamation, at most, created a right determinable at the pleasure of the Crown to use
Proclamation lands as ‘hunting grounds’."”’ Such a minimized view, however, is not in
keeping with the priority and commitments expressed in the Proclamation to safeguard Aboriginal
peoples and their territories. Moreover, if the Proclamation is a constitutional instrument (as this
study concludes), McEachern C.J.’s interpretation is at odds with the doctrine of progressive

interpretation which calls for a generous, broad and liberal interpretation of constitutionally
protected rights and is on appeal.

Further, from a legal viewpoint, the Crown prerogative cannot be used to derogate from
or abrogate aboriginal title to land.?*® If it were the "Royal Will and Pleasure” to aiter in some

way aboriginal title to land, it would have had to be effected through an appropriate Imperial
statute.?*®

Para. 2: Establishment of "Indian Country"

The second substantive paragraph provides:

"And We do further declare it to be Our Royal Will and Pleasure, for the present as
aforesaid, to reserve under our Sovereignty, Protection, and Dominion, for the use of the
said Indians, all the Lands and Territories not included within the Limits of Our said
Three new Governments, or within the Limits of the Territory granted to the Hudson's

Bay Company, as also all the Lands and Territories lying to the West and North West as
aforesaid.” [Emphasis added.]

The above paragraph suggests the following legal consequences:

1) Aside from the general recognition of pre-existing and inherent rights of Aboriginal
peoples in North America (see preamble and paras. 1 & 3), para. 2 establishes "Indian
Country".” As indicated by B. Slattery, "[t}he Country is defined negatively as all British
Territories lying west of the Appalachian Mountains that are not included within the colonial
boundaries of Quebec, East and West Florida, and Rupert’s Land (the territories granted to the

M See B. Slattery, The Land Rights of Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their

Territories, note 230, supra, at 208, where it is indicated that the Proclamation is not clear on this point. However, the
author appears to put forward the broader interpretation.

™ The same conclusion would apply to other provisions of the Proclamation where the phrase "our Royal Will and
Pleasure” is used.
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Delgamuukw v. B.C., [1991] 3 W W.R. 97 (B.C. S.C.), at 227, per McEachern C.].

M See text accompanying note 1288 infra.

™ In regard to constitutional and legal capacity to extinguish aboriginal rights, see generally heading 6 infra.

B B. Slattery, Understanding Aboriginal Rights, note 232, supra, at 773: "The Indian Country is a creature of the
Proclamation...The Country clearly does not include all the lands in the Indian Territories. Large parts of Quebec and
Rupert’s Land, for example, were still part of the Indian Terntories, yet they are excluded from the Country as defined. Nor
does it include most of the Aboriginal and Granted Reserves existing at that period.”
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Hudson’s Bay Company)."*"!

1) The rights granted under this paragraph. through the creation of "Indian Country”,
overlap with the inherent and pre-existing rights of Abonginal peoples in such areas.

111) This paragraph has no effect on the inherent and pre-existing nghts recognized in
other provisions of the Proclamation. In addition, the Royal Charter of 1670, which granted

northern territories to the Hudson's Bay Company. does not have the effect of abrogating the
aboriginal rights of Aboriginal peoples.**

iv) It has been said that "[flJor most purposes, Indian Country is of little interest
today."?* However, it is not certain that the series of treaties negotiated subsequently with
the various Aboriginal nations are valid in respect to the purported land cession provisions.
In addition, the extent of the territory acquired by the Hudson’s Bay Company is far from clear.
According to K. McNeil, "...the aboriginal nations were in actual control of most of the area

east of Hudson Bay, [therefore] the territory the Company acquired there was in fact very
limited. "%

Para. 2a: Prohibition_on purchases, settiements, and possession of aboriginal lands without
Crown approval

The following substantive paragraph provides:

"And We do hereby strictly forbid, on Pain of our Displeasure, ail our loving Subjects
from making any Purchases or Scttlements whatever, or taking Possession of any of the

Lands ahove reserved, without our especial leave and Licence for that Purpose first
obtained.” [Emphasis added.]

The above paragraph stipulates the following:

1) Except with the approval and licence from the Crown, British subjects are prohibited

from making any purchases or settiements or taking possession in regard to lands reserved for
Aboriginal peoples.

i1) Only non-Aboriginal peoples are contemplated by the term "loving Subjects”, sinc:

#' 0 1d. at 772, It is important to note that althours Rupert’s Land 1s expressly excluded from the “Indian Country”

provision of the Proclamation, the termtories of the Huason's Bay Company in Rupert's Land constitutes a "propnetary
colony” and is covered by the other aboriginal provisions in the Royal Proclamation: see, for example, P. Cumming & N.
Mickenberg, (eds.), Native Rights in Canada (Toronto: Indian-Eskimo Association of Canada, 1972) at 167-169.

¥ B. Slattery. The Land Rights of Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their

Ternitones, note 230, supra, at 162.

3 B. Slattery. Understanding Aboriginal Rights, note 232, supra, at 773,

¥4 As indicated in various parts of this study, it is not clear that the Aboriginal parties (particularly in regard to the

historic treaties) had a sufficient understanding of the meaning and consequences of the so-called land cession provisions and
that there was an adequate “meeting of the minds” to constitute a valid agreement on this aspect. In addition, it would appear
in many instances that both historic and contemporary treaties were negohated under conditions that arguably amount to
fraud, miscepresentation, undue intluence, or duress. lmprovident or other unconscionable transactions were often the result
of the negotiations and cannot be considered as consisteat with the fiduciary obligations of the Crown.

35 K. McNeil, "Abonginal Nations and Quebec’s Boundaries: Canada Couldn't Give What It Didn’t Have™ in D.
Drache & R. Pernin, (eds.), Negotiating With a Sovereign Québec (Toronto: James Lorimer & Co., 1992) 107 at 118. The
author adds: "The territory which Canada received on the east side of Hudson Bay by the Rupert’s i.:nd transter would
therefore be limited to trading posts and any other ternitory eftectively controlled by the Company. V=rritories which were
occupied and controlled by the aboriginal nations would not have been included.”
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it is clear that Aboriginal peoples were not intended here to be unable, for example, to make
settlements on the lands reserved for them. In other words, the Proclamation (at least para. 2a
above) does not restrict in any way alienations or other land transactions between Aboriginal
peoples themselves. Any restrictions are formulated so as to apply to non-Abonginal parties
seeking to obtain rights in or to aboriginal lands.

iii) The restrictions to be imposed on non-Aboriginal parties do not amount to a
prohibition on alienation. The above paragraph of the Proclamation only provides that British
subjects must seek "especial leave and Licence” for such purposes from the Crown.

iv) There is a lack of clarity as to whether the above provision (para. 2a) is intended to
apply to all unceded Aboriginal lands or solely reserved lands within Indian Country referred to
in para. 2. The reason for this is that the version of the Proclamation in the Revised Statutes of
Canada reproduces para. 2a as a totally separate provision from para. 2. However, in another

version of the Proclamation that is said to be more accurate, para. 2a is included as an integral
part of para, 2,2

The better view may be that there are in fact two differing processes: one for Indian
Country and another potentially more stringent one for Aboriginal lands within the settled
colonies.? This view is reinforced by the fact that restrictions on alienation within colonies
are addressed in another provision of the Proclamation (para. 4a infra). However, those regions
of what is now Canada that were not within a British proprietary or non-proprietary colony
eventually were included within the Dominion of Canada. Therefore, the more onerous
safeguards in para. 4a became applicable to these territories at such time.?*

Para. 3: Removal of unauthorized settlers from reserved Aboriginal lands

The third substantive paragraph provides:

"And, We do further strictly enjoin and require all Persons whatever who have either
wilfully or inadvertently seated themselves upon any Lands within the Countries above
described, or upon any other Lands which, not having been ceded to or purchased by Us,
are still reserved to the said Indians as aforesaid, forthwith to remove themselves from
such Settlements.” {Emphasis added.]

The above paragraph imposes the following requirements:

1) Non-Aboriginal settlers are required to remove themselves from unceded lands reserved
for Aboriginal peoples. Based on other provisions of the Proclamation,” only unauthorized

¥¢  See note 228 supra.

BT See P. Salembier, How Many Sheep Make a Flock? An Analysis of the Surrender Provisions of the Indian Act,

{1992 1 C.N.L.R. 14 at 32: "The Royal Proclamation of 1763 also imposed restricrions on the purchase of Indian lands.
In doing so, it distinguished between two categories of Indian land:

1. Indian Territory, and
2. Indian lands within the settled colonies,

and applied different rules to each. Any land purchases within indian Territory were to be made only by order of the Imperial
Government in England. Local governors could no longer authorize purchases of land beyond the boundaries of their
colonies. Purchases of Indian land within the settled colonies were to be made only in the name of the Crown, and at a public
meeting called for that purpose by the governor or commander in chief of the colony in question.” [Emphasis added.]

B' A significant example is the North-Western Territory which became part of the Dominion of Canada in 1870. For
a discussion of the applicability of para. 4a to this Territory in 1870, see note 66 supra.

¥ Spexific reference is made here to paras. 2a & 4a that are analysed under the present sub-heading.
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settlers are affected by para. 3.

11) The above requirement of removal, in respect to unceded lands reserved to Aboriginal
peoples, applies throughout North America ("upon any Lands within the Countries above
described. or upon any other Lands...").

Para. 42°® (includes preamble): Restrictions and safeguards regarding the purchases of
abonginal lands within the Colonies

The fourth substantive paragraph (including preamble) provides:

"And whereas great Frauds and Abuses have been committed in purchasing Lands of the
Indians, to the great Prejudice of our Interest, and to the great Dissatisfaction of the said
Indians; In order, therefore, to prevent such Irregulanties for the future, and to the end
that the Indians may be convinced of our Justice and determined Resolution to remove
all reasonable Cause of Discontent, We do, with Advice of our Privy Council strictly
enjoin and require, that no private Person do presume to make any purchase from the
said Indians of any Lands reserved to the said Indians, within those parts of our Colonies
where, We have thought proper to allow Settlement; but that, if at any Time any of the
said Indians should be inclined to dispose of the said Lands, the same shall be Purchased
only for Us, in our Name, at some public Meeting or Assembly of the said Indians, to be
held for that Purpose by the Governor or Commander in Chief of our Colony respectively
within which they shall lie; and in case they shall lie within the limits of any Proprietary
Government, they shall be purchased only for the Use and in the name of such
Proprietaries, conformable to such Directions and Instructions as We or they shall think
proper to give for that Purpose;” [Emphasis added.]

The above provision stipulates or suggests the following:

1) Non-Aboriginal®™®' private persons are generally prohibited from making any
purchases of lands reserved for Aboriginal peoples within the British colonies. The stated

purpose of this prohibition 1s to prevent the "great Frauds and Abuses” from continuing to take
place 1n regard to Aboriginal lands.

i) Nevertheless, purchases of aboriginal lands within the colonies are to be permitted
if the Aboriginal people concerned freely choose to alienate their lands (i.e. "inclined to
dispose"). In such case, purchases could only be made in the name of the Crown in all colonies,
except proprietary colonies. In addition, the purchase would have to be approved "at some public
Meeting or Assembly of the said Indians, to be held for that Purpose”. Where such private

purchases were to take place, the meeting or assembly was to be held by the Governor or
Commander in Chief of the colony in which the lands were located.?®

3 In regard to the different versions of the Royal Proclamation, it should be noted that paras. 4a and 4b are part of

the same paragraph in the version provided in the Revised Statutes of Canada. In respect to the most accurate pninted text
of the Prociamation that is provided in C.S. Brigham, (ed.). Brirish Royval Proclamations Relating to America, vol. 12,
Transactions and Collections of the Amencan Antiquanian Society (Worcester, Mass.: American Antiquarian Society, 1911},
pp. 212-218, paras. 4a, 4b and 4c are all part of the same paragraph.

' As indicated in the analysis 1n regard to para. 2a above, solely non-Aboriginal people are contemplated as being

subject to restrictions in the purchase of unceded Aboripinai iands. There is no evidence that land transactions between
Aboriginal peoples themselves are intended to be covered by tne sateguards in the Proclamation.
*1 The present [ndian Act, R.S.C. 1985, ¢. 1-5, provides in s. 39(2)(b) for assent to an absolute surrender or
designation of land "by a majonty of the electors of the band
1) at a general meeting of the band called by the counci! of the band,

i) at a special meeting of the band called by the Minister for the purpose of considering a proposed absolute
surrender or designation, or
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iii) In proprietary colonies, such as Rupert’s Land,* purchases of aboriginal lands
could only be made by private persons and "only for the Use and in the name of such
Proprietaries". The requirement of a public meeting or assembly would also apply within a
proprietary colony to lands offered by Aboriginal peoples for purchase to non-Aboriginal
persons. However, purchases were permitted "only for the Use and in the name of such
Proprietaries”. In addition, these transactions were subject to the "Directions and Instructions as
[the Crown] or the [Proprietary Government] shall think proper to give for that Purpose”.

iv) Purchases of unceded Aboriginal lands within British colonies, whether proprietary
or non-proprietary, would not be valid if they did not conform with the above conditions and
procedures in the Proclamation.’® Such rules bind not only private purchasers, but also
purchases or cessions in favour of the Crown or proprietaries.” As B. Slattery indicates, "it
cannot be assumed that the Crown, having stated the aim of avoiding the ‘Frauds and Abuses’
of past eras, intended to benefit from cessions or purchases tainted by irregularities."**

v) There is some uncertainty as to whether para. 4a above is intended to cover leases
affecting unceded lands reserved for Aboriginal peoples. The term "dispose” (used in the
provision) might conceivably, in some circumstances, be broad enough to include leasing
activities. However, in the present context of the Proclamation, the preamble in para. 4a refers
only to the frauds and abuses committed in "purchasing” Aborginal lands. Yet Canadian cases

have held that 99-year leases (with rights of renewal) are subject to the terms of the
Proclamation.?’

i11) by a referendum as provided in the regulations.

In 1868, the tederal Department of the Secretary of State Act, §.C. 1868, c. 42 required surrenders to be "assented
to by the chief of the tribe, or, where there was more than one chief, by a majority of the chiefs assembled at a meeting of
the chiefs of the tribe assembled for that purpose. in the presence of the Secretary of State or his delegate™ see J.P.
Salembier, How Many Sheep Make a Flock? An Analysis of the Surrender Provisions of the Indian Act, supra, note 157, at
34. Although the author states that "[t]his procedure 1s a straight adoption of that prescribed by the Royal Proclamation of
1763 for the alienation of settled lands™, it would appear that the procedure in the 1868 Act runs counter to that in the
Proclamation. In particular, it cannot be assumed that chiets aione would have a mandate to alienate the lands of the people
they represent: sce Sheldon v. Ramsay, (1852), 9 U.C.Q.B. 105 at 133 (Q.B.); A.G. Ont. v. Francis, (1889), Public
Archives of Ontario, Irving Papers, Box 43, File 42, Item 9, at 73. These cases and the matter of a lack of mandate by chiefs
are referred to in B. Clark, Indian Title tn Canada. supra, note 236, at 74.

At 35, Salembier describes how the vanous Indian Acts unilaterally altered the procedure required: "The Indian
Act, 1876 [S.C. 1876, ¢. 18, 5. 26] instituted & requirement of a majority vote (of males twenty-one years or older), which
was carried over into the 1906 Act [R.S.C. 1906, c. 81. s. 49]...The same wording continued into the 1927 consolidation
[R.5.C. 1927, c. 98, s. 51}, and through to the enactment of the 1951 Indian Act, {S.C. 1951, ¢. 29, s. 39,] which
introduced wording similar to the present wording. .. In 1956 the Indian Act was amended by adding subparagraph 39(1)(b)(i1i)
relating to referenda.” It is the view of this study that the expressed intention in the fourth preamble to the Proclamation that
Aboriginal peoples not be "molested or disturbed” reinforces the principle that the manner of providing free and informed

consent to any cession or purchase of land by Aboriginal peopies must be determined by the people affected and not by the
federal government or Pariiament.

1 B. Slattery, The Land Rights of Indigenows Canadian Peoples, As Affected by the Crown's Acquisition of Their

Territories, note 230, supra, at 209, 310. At 298-301, Slattery adds that the Hudson's Bay Company had limited legislative
powers that could not be repugnant to the laws of England; that the Imperial Crown retained its jepislative powers; and that
the Proclamation’s provisions reparding Aboriginal lands would be valid in Rupert's Land. For a discussion that the

termitories of the Hudson's Bay Company in Rupert's Land constituted a proprietary colony and government under the Royal
Proclamation, see note 67 supra.

¥ B. Slattery, The Land Rights of Indigenous Canadian Peoples. As Affected by the Crown's Acquisition of Their
Ternitories. note 230, supra, at 313.

% ).P. Sulembier. How Many Sheep Make a Flock? An Analvsis of the Surrender Provisions of the Indian Act, supra,

note 257, at 32; "Prior to 1763, there had been considerabie evidence that, when faced with the competing demands of

settlers for new land and their duty to protect Indian lands trom encroachment, colonial governors would generatly opt to
sacrifice the latter.”

¥ B. Slattery, The Land Rights of Indigenons Canadran Peaples. As Affected by the Crown’s Acquisition of Their
Ternitories, supra, note 230, at 313.

®" R. v. Ladv McMaster, 11926] Ex.C.R. 68 at 73; Easterbrook v. The King, |1931) S.C.R. 210 at 217-218, aff'p
[1929] Ex.C.R. 28. See also note 84 supra.
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Perhaps 1t was felt by the Canadian judiciary that such long-term leases are covered in
the overail spirit or intention of para. 4a of the Proclamation. But it would not be in the interest
of Aboriginal peoples to be required to surrender their rights to land to the Crown, merely
because they sought to lease some of their land to non-Aboriginal people in the short term.
Nothing in the Proclamation could justify such an interpretation that would undermine the
existing land and resource base of Aboriginal societies.

Moreover, unlike Indians under the Indian Act, Inuit and Metis have never been subject
to such an interpretation whereby they must surrender their lands to the Crown in order to
engage in leases with third parties. This unequal treatment of Indians from that of Inuit and Metis

make it difficult to accept that, in regard to leases. surrenders to the Crown were required by
the terms of the Royal Proclamation.

Para. 4b: Regulation of trade with Aboriginal peoples

The following substantive paragraph provides:

"And we do, by the Advice of our Privy Council. declare and enjoin, that the Trade with
the said Indians shall be free and open to all our Subjects whatever, provided that every
Person who may incline to Trade with the said Indians do take out a Licence for carrying
on such Trade from the Governor or Commander in Chief of any of our Colonies
respectively where such Person shall reside, and also give Security to observe such
Regulations as We shall at any Time think fir, by ourselves or by our Commissaries to

be appointed for this Purpose, to direct and appoint for the Benefit of the said Trade:"
[Emphasis added. )

Para. 4b stipulates:

i) Although trade with Aboriginal peoples was declared to be "free and open” to all
British subjects, trade licences had to be obtained from the Governor or Commander in Chief
of the colony in which such subject resided. In addition. security was to be given by British
traders as a guarantee that the regulations governing British-Aboriginal trade would be respected.

The regulations were to be adopted by either the British Crown or its "Commissaries to be
appointed for this purpose”.

i1) These requirements applied to all trade with Aboriginal peoples at least within the
proprietary and non-proprietary colonies in North America (including Rupert’s Land).**

1i1) The trade licences were only required for non-Aboriginal people who wished to trade
with Aboriginal peoples.

Para. 4¢c: Grantine of eratuitous trade licences, subject to forfeiture of licence and security in the
event of violation of regulations

The following substantive paragraph provides:

% B Slattery, The Land Rights of Indigenous Canadian Peoples. As Affected by the Crown's Acquisition of Their

Territories, note 230, supra, at 210: "Once again, on the face of it, these provisions have application to all Bnitish colonies
in North America. The effect on the trade monopoly of the Hudson's Bay Company in Rupert's Land is unclear.”
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"And we do hereby authorize, enjoin, and require the Governors and Commanders in
Chief of all our Colonies respectively, as well those under Our immediate Government
as those under the Government and Direction of Proprietaries. to grant such Licences
without Fee or Reward, taking especial Care to insert therein a Condition, that such
Licence shall be void, and the Securitv forfeited in case the Person to whom the same is
granted shall refuse or neglect to observe such Regulations as We shall think proper to
prescribe as aforesaid.” [Emphasis added.]

The above provision stipulates as follows:

i) Governors and Commanders in Chief in all British colonies, whether proprietary or
non-proprietary are required to issue gratuitous licences (i.e. "without Fee or Reward").

ii) A mandatory condition of each licence is that the licence will be void and the security
given forfeited by any person who violates the regulations issued by the Crown.

Para. 5: Apprehension of persons charged with criminal offences. who flee to Abonginal
territories

The fifth substantive paragraph provides:

"And we do further expressly enjoin and require all Officers whatever. as well Military
as those Employed in the Management and Direction of Indian Affairs, within the
Territories reserved as aforesaid for the use of the said Indians, to seize and apprehend
all Persons whatever, who standing charged with Treason, Misprisions of Treason,
Murders, or other Felonies or Misdemeanors, shall fly from Justice and take Refuge in
the said Territory, and to send them under a proper guard to the Colony where the Crime

was committed of which they stand accused, in order to take their Trial for the same.”
{Emphasis added.]

The above provision stipulates:

1) Military and non-military personnel are required to "seize and apprehend” all persons
who flee and take refuge in Aboriginal territonies from such crimes as "Treason,..Murders, or
other Felonies or Misdemeanors”. Such persons are to be sent back to the colony where they are
alleged to have committed the crime, in order to stand trial.

it) This provision appears to apply to all British colonies.?®

iii) Further, Aboriginal peoples in "Indian Country" may be "disturbed"*” to the extent
that those persons accused of crimes who take refuge in such Aboriginal territories may be
apprehended and brought back for trial to the colony where the crime was alleged to have been
committed. Unceded lands reserved for Aboriginai peoples within the colonies do not appear to
be contemplated. The provision only speaks of bringing back to the colonies those accused
persons who have fled. The provision refers to "Ternitories reserved as aforesaid for the use of
the said Indians”, which is the language used in para. 2 above to describe "Indian Country”.

1v) It is uncertain whether only non-Aboriginal suspects are contemplated, or if Aboriginal
persons accused of committing crimes in the colonies are also intended to be covered by the
above provision (i.c. "seize and apprehend all Persons whatever").

¥ B. Slattery, The Land Rights of Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their
Territories, note 230, supra, at 210.

7 The preamble in the initial paragraph of the Abomginal provisions of the Proclamation indicates that Aboriginal
peoples are not to be "molested or disturbed” in the possession of their lands.
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It is sometimes said that the notion of "extinguishment” of abonginal rights finds its roots
in British policy as reflected in the Roval Proclamation of 1763. Yet, it is evident from all of the
above provisions that the term "extinguishment” is not explicitly used in the Proclamation.
Moreover, to our knowledge, no other Imperial legisiation employed this term.

The Royal Proclamation refers to “cessions” or "purchases”. However, as the above
analysis suggests, such actions appear to be explicitly circumscnibed in an overall context of
confirming and safeguarding the rights and interests of Aboriginal peoples. Under the
Proclamation, cessions or purchases are not intended to result in land dispossessions that
substantially undermine Aboriginal interests or increase the vulnerabilty of the Aboriginal peoples

concermed. This conclusion is further examined below through a purposive analysis of the
Prociamation.

2.2 Purposive Analysis of Royal Proclamation

In a later section of this study, it is argued that the Royal Proclamation is a constitutional
instrument.?”! Consequently, there are principles of constitutional interpretation that would
necessarily be applied. With regard to constitutional provisions pertaining to aboriginal rights,

Dickson C.J., in Sparrow v. The Queen, delineates the interpretative approach to be taken as
follows:

"The approach to be taken with respect to interpreting the meaning of s. 35(1) [of the
Constitution Act, 1982] is derived from general principles of constitutional interpretation,

principles relating 10 aboriginal rights. and the purposes behind the constitutional
provision itself...

oooooooooooooooooooooooooooooooooooooo

The nature of s. 35(1) itself suggests that it be construed in a purposive way. When the
purposes of the affinnation of aboriginal rights are considered, it is clear that a
generous, liberal interpretation of the words in the constitutional provision is
demanded."*" [Emphasis added.]

In Delgamuukw v. British Columbia, McEachern C.J. of the British Columbia Supreme
Court applies a purposive’” analysis to the Royal Prociamation in the following terms:

"...]1 think it is appropriate to apply a purposive approach to the language of an
instrument such as the Royal Proclamasion which 1s much closer to a statute than to a
treaty. As I have said, its principal purposes were to establish new governments, to settle
present and anticipated difficulties on the frontier, and to encourage British mercantilism
by limiting the spread of settlement too distant from coastal trade. The extension or
application of the Proclamation to unknown Indians in unknown lands beyond or north-
west of the Mississippi, particularly to the terra incognira of the "Canadian West,” in no

7 See sub-heading 2.5 infra.

m

Sparrow v. The Queen, [1990] 1 S.C.R. 1075 at 1106.
M See also Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at 156, where Dickson J. indicates that the appropnate
approach to take is "a broad, purposive analysis, which interprets specific provisions of a constitutional document in the hght
of its larger objects...” This judgment deals with fundamental nights under the Canadian Charter of Righis and Freedoms,
but the interpretative principles that the Supreme Court enunciates would also apply to constitutional rights in other
instruments. [n particular, the Roval Proclamation of 1763 1s viewed "as having a status analogous to the Magna Carta™
see Calder v. A.-G. British Columbia, {19731 S.C.R. 313, at 394-395 per Hall J.
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way served these purposes."?’* {Emphasis added. ]

Although the purposes described above are relevant to the Proclamation as a whole, they
are not the sole purposes. In particular, the Chief Justice has omitted from his purposive
approach any substantive analysis of the intention behind the Aboriginai provisions. With respect,
this omission creates a fundamental imbalance in his analysis. The Aboriginal provisions
constitute a critical part of the Proclamation and, as described in this study, affect the
interpretation of the instrument as a whole.?”

For example, the powers of colonial governments are limited by the Aboriginal provisions
in the Proclamation. Purchases of aboriginal lands within the colonies are to be done in the name
of the British Crown and subject to procedural safeguards. In addition, McEachern C.J. states
that a purpose of the Proclamation was to encourage British mercantilism by restricting
settlement that was too far from coastal trade. However, the Chief Justice fails to even refer to
the safeguards imposed through specific licences. security requirements and regulations in respect
to any colonial trade with Aboriginal peoples.

Much greater and far-reaching omissions in the Chief Justice's purposive approach pertain
to the overall reasons and incentives for the adoption of the Royal Proclamation. In particular,
the Chief Justice fails to consider the critical intentions to improve Crown-Aboriginal relations,
to assure Aboriginal peoples of the good faith, equity and justice of the Crown through the
recognition, affirmation and protection of their territoriai and land rights, and the imposition of
procedural and other safeguards in respect to any purchases or cessions.

In regard to the territorial and lands rights of Aboriginal peoples in the Royal
Proclamation, a purposive analysis of this "Indian Bill of Rights"?’® (which is an integral part
of the constitutional instrument) would call for a "generous interpretation” that recognized the
"full measure of their fundamental rights". For example, in Minister of Home Affairs v. Fisher,

Lord Wilberforce assesses the Bermudian Constitution which included a Bill of Rights. He
indicates that this calls for:

"...a generous interpreration avoiding what has been called ‘the austerity of tabulated

legalism,” suitable to give individuals the full measure of the fundamental rights and
freedoms referred to."*” |Emphasis added. |

As indicated earlier in this study,”” the notion of "cession" under the Royal
Proclamation of 1763 is not simply limited to obtaining surrenders of aboriginal title to land with
the consent of the "Nations and Tribes" concerned. When "cessions” are referred to in the

Proclamation, they are circumscribed in an overall regime of confirming and safeguarding
Aboriginal peoples and their territorial rights.

As R. Clinton describes:

Pl

Delgamuukw v. B.C., [1991] 3 W.W.R. 97 (B.C. S.C.), at 230-23{, per McEachem C.J.

81t is the view of this study that had an adequate purposive analysis been completed by McEachem C.J., the
conclusions reached by him as to the applicability of the Prociamation to British Columbia would have had to be
tundamentally altered. For further discussion of British Columbia and McEachern C.J s views, see note 325 infra.

7 Si. Catherines Milling and Lumber Co. v. The Queen. (1887}, 13 $.C.R 577, at 652, per Gwynne J.; Calder v.
A.-G. British Columbia, {1973] S.C.R. 313, at 394-395 per Hall J.

Mimister of Home Affairs v. Fisher, [1980) A.C. 319 at 328. Cited by Dickson 1. in Hunter v. Southam Inc., | 1984]
2 S.C.R. 145 at 156. On the same page, Dickson J. takes the same interpretive approach with respect to the Canadian
Chanter of Rights and Freedoms. which he states is a "purposive document”: "[The Charter's] purpose is to guarantee and
protect, within the hmits of reason, the enjoyment of the nelus and freedoms 1t enshrines. It is intended to constrain

governmental action inconsistent with those nghts and freedoms: it is not in itselt an avthorization for governmental action.”
[Emphasis added. )

¥ See sub-heading 1.2, supra.
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"The Proclamation emerged from over a century of colonial confusion, mismanagement,
and greed in the implementation of Indian policy, and .~ ught ro resolve such problems
by restructuring relations between local Euro-Americai.  ..onial governments and Indian
tribes. It established the British model for the management of Indian affairs in the
American colonies, emphasizing three key elements: 1) centralization of trade,

diplomatic, land-cession, and other relatic-  -vith Indian tribes...; (2) long-term, effective
guarantees of Indian tribal land and resourc  -cluding hunting and fishing rights; and
(3) protection of Indian autonomy anu ~nry separated from local colomial

authority."”” {Emphasis added.]

The humane and just underpinnings of the Royal . .. :mation are emphasized by the
Supreme Court of Canada in Province of Ontario v. Domu.... . t Canada:

“A line of policy begotten of prudence, humanity and justice adopted by the British
Crown 10 be observed in all future dealings with the Indians in respect of such rights as

they suppose themselves to possess was outlined in the Royal Proclamation of
1763...“%° (Emphasis added.]

It has already been demonstrated® that there is a clear intention under the
Proclamation to avoid "great Frauds and Abuses”, and other "lrregularities” that would result
in unfair or improvident®® transactions to the detriment of the Aboriginal peoples affected.

Cession of Indian lands is only mentioned in the Proclamation in the context of ensuring
the liberty”®® and security of "Indians” in their ternitories. As Dickson J. indicated in Guerin
v. The Queen, the rule of alienation of abonginal title solely to the Crown was "to prevent the
Indians from being exploited" and enable the Crown to act in the "Indians’ best interests".?

Moreover, the government has a "distinctive fiduciary obligation” to ensure that it is "acting for
the benefit of" such peoples when it acts on their behalf in regard to land alienations.?’

The terms of the Proclamation envisage first and foremost the protection of Indian
Nations or Tribes and their lands which covered vast areas:

"...any Lands beyond the Heads or Sources of any of the Rivers which fall into the
Atlantic Ocean from the West and - an anv Lands whatever, which, not

having been ceded to or e ... are reserved 1o the suid Indians,
or any of them." [Emphasis

The objective of the Prociamation, in terms of protecting and recognizing the nights of
Aboriginal peoples, has been highlighted by the Supreme Court of Canada as well as a wide
range of legal commentators. Lamer J. (as he then was), in R. v. Sioui, describes the objective

7 R. Clinton, The Raval Proclamation of 1763: Colonial Pr- . Centunies of Federal-State Conflict Over
the Management of Indian Affairs, (1989) 69 Boston Univ. L. Rev 1.

W Province of Ontario v. Dominion of Canada, (1909 . at 103-104 per Idington J. This view of the Royal
Proclamation is cited with approval by Hall J. in Cul - s Columbia, [1973] S.C.R. 313 at 395.

#1  See sub-heading 1.2, supra.

2 See, for example, Canadian Pacific Lid. v. Paul, . 38] 2 S.C.R. 654 at 677, where the Supreme Court of Canada

states: "This feature of inalienability was adopted as a protective measure for the Indian population lest they be persuaded
into improvident transactions.” [Emphasis added.]

W See, for example, B. Clark, Narive Liberry, Crown Sovereignty {:] The Existing Aboriginal Right to Self-Government
in Canada (Montreal: McGill-Queen's University Press, 1990). at 3: "Faced with numerous and warlike tribes, anu not being
entirely impervious to sentiments of natural justice, the wmperial government of Great Britain in the eighteenth century
recognized the liberty of the indigenous peoples not to be molested or disturbed on their unceded territories.”

84

Guerin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 340.
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Guerin v. The Queen, (1984) 13 D.L.R. (4th) 32} at 339 per Dickson J.
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of the Royal Proclamation, in regard to Aboriginal peoples. in terms of redressing existing
problems faced by them:

"The very wording of the Royal Proclamation clearly shows that its objective. so far as
the Indians were concerned, was to provide a solution to the problems created by the
greed which hitherto some of the English had all too often demonstrated in buying up
Indian land at low prices. The situation was causing dangerous trouble among the Indians
and the Royal Proclamation was meant to remedy this."™® [Emphasis added.]

When the Crown (in right of Quebec) argued that the Royal Proclamation extinguished the treaty
of September 5, 1760 with the Hurons, Lamer J. concluded that the British Crown had no
intention to extinguish any treaty rights:

"I see nothing in these passages which can be interpreted as an intention on the part of
the British Crown to extinguish the treaty of September 5. The Proclamation confers
rights on the Indians without necessarily thereby extinguishing any other right conferred
on them by the British Crown under a rreary."**’ [Emphasis added.}

Also, in Mitchell v. Peguis Indian Band. La Forest J. highlights the protective objectives
of the Royal Proclamation:

"From that time |of the Royal Proclamation of 1763) on, the Crown has always
acknowledged that ir is honour-bound to shield Indians from any efforts by non-natives
to dispossess Indians of the property which they hold qua Indians, 1.e., their land base
and the chattels on that land base."** [Emphasis added.]

As B. Slattery explains, a principal intention and purpose of the Royal Proclamation was
to provide "Indians" with assurances concerning the integrity of their territornies:

"Since mid-century the British government had been increasingly occupied with Indian
affairs, and the war with France had emphasized the importance of native friendship and
support. For some time a plan had been afoot to assure the Indians of the crown’s good
intentions by removing a principal cause of Indian discontent - white intrusion on Indian

lands. This plan culminated in the publication of a royal proclamation on 7 October
1763."**° [Emphasis added.]

K.M. Narvey describes the protection of Indian lands under the Royal Proclamation as
follows:

“...all lands in the possession of the Indians as their hunting grounds were intended to
be ipso facto reserved to them...until ceded or purchased by competent authority."**

As confirmed in Le Chef Max "One-Onti” Gros-Louis v. La Societé de développement
de la Baie James™ by Malouf J. of Québec's Superior Court, "consent"?? was the basis
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R. v. Sioui, [1990f 1 S.C.R. 1025, at 1064.
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Id., at 1064-1065.

m

Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85 (5.C.C.) at 131.
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B. Slattery. "The Hidden Constitution: Aboriginal Rights in Canada™ in M. Boldt and J.A. Long, The Quest for
Justice {:] Aboriginal Peaples and Aboniginal Rights (Toronto: Univ. of Toronto Press. 1985) 114 at 120.

¥ K.M. Narvey. The Roval Proclamation of 7 October 1763, the Common Law, and Native Rights 1o Land within

the Ternitory Granted to the Hudson's Bay Company, (1973-74) 38 Sask. L. Rev. 123 at 134,

291

Le Chef Max "One-Onti™ Gros-Louis v. La Societé de développement de la Baie James, [1974) R.P. 38,

292 . : : : : ; ¥ STH . :
For an interesting discussion on the various torms of "consent”, see generally D. Williams, Legitimarion and

Statutory Interpretation: Conquest, Consent, and Commurniry in Federal indian Law, (1994) 80 Virginia L. Rev. 403.
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of British Imperial policy with Aboriginal peoples:

“C’était la politique de la Couronne Impéenale d’entrer dans des ententes avec les Indiens
quand elle avait besoin de terres pour la colonisation de colons blancs. "**

There is no doubt in reading the Royal Proclamation that the notion of cession of
Aboriginal lands was a substantially qualified one. At least in times of peace, it was qualified
by the principle of consent. As D. Sanders describes:

"For Canada the treaty policy became established in the Royal Proclamation of 1763. The
Proclamation assumed colonial jurisdiction over Indian areas and described the tnibes as

living under the protection of the Crown. Yet the only methodology of change described
in the Proclamation was consensual."** [Emphasis added.}

The notion of "cession" of Aboriginal lands was also qualified by the primary objective

of providing security to and protection of Indians in their territory. In this regard, the Royal
Proclamatrion of 1763 provides:

"And whereas ir is just and reasonable, and essential to our Interest, and the Security of
our Colonices, that the several Nations or Tribes of Indians with whom We are connected,
and who live under our Protection, should not be molested or disturbed” in the
Possession of such Parts of Qur Dominions and Terntories as, not having been ceded to

or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds.”
[Emphasis added.]

And in a further paragraph of the Royal Proclamation, the obligation to safeguard Indian Nations
or Tribes from "great Frauds and Abuses" is highlighted:

"And whereas great Frauds and Abuses have been committed in purchasing Lands of the
Indians, to the great Prejudice of our Interest, and to the great Dissatisfaction of the said
Indians; In order, therefore, 1o prevent such Irregularities for the future, and to the end
that the Indians may be convinced of our Justice and determined Resolution to remove
all reasonable Cause of Discontent, We do, with Advice of our Privy Council strictly
enjoin and require, that no private Person do presume to make any purchase from the
said Indians of anv Lands reserved to the said Indians, within those parts of our Colonies
where, We have thought proper to allow Settlement; but that, if ar any Time any of the
said Indians should be inclined to dispose of the said Lands, the same shall be Purchased
only for Us, in our Name, at some public Meeting or Assembly of the said Indians, to be
held for that Purpose by the Governor or Commander in Chief of our Colony respectively
within which they shall lie;..." [Emphasis added.]

The obligation to accept cessions or engage in purchases in the context of ensuring the
protection and security of Aboriginal peoples was and continues to be an essential component
of the Royal Proclamation.”® Despite the contention over the territorial scope of the

¥ 1d. at 60. Unofficial English translation: "It was the policy of the Imperial Crown to enter into agreements with

the Indians when it needed lands for the colonization of White settlers.®
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D. Sanders, The Rights of the Aboriginal Peoples of Canada, (1983) 61 Can. Bar Rev. 314 at 335.
¥ See also Impenal Instrucrions to Governor Murrav. December 7, 1763, reproduced in A. Shortt and A. Doughty,
Documents Relating to the Constitutional History of Canada 1759-1791, 2nd ed. (Ottawa: King's Printer, 1918), at 145,
where it i1s provided: "And you are upon no account to moiest or disturh them in the possession of such parts of the said

province as they at present occupy or possess..." Quoted in Chef Max "One-Onti™ Gros-Louis v. Societé de développement
de la Baie James, |1974] R.P. 38 (Québec S.C.) at 60.

¥ Not all legal commentators view the prohibition to alienate Aboriginal lands (except to the Crown) as a protective

measure in favour of the Aboriginal peoples concerned. See R. Williams, Jr., The Medieval and Renaissance Ornigins of the
Status of the American Indian in Western Legal Thought, (1983) 57 So. Calif. L. Rev. 1, at 3, n. 5: "...even if indian tribes
never went to war, the Doctrine of Discovery effectively regarded them as conquered anyway, and their property rights were
diminished to the extent that they could only alienate their lands to the ‘discovering’ European sovereign...European
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Proclamation,® it is important to emphasize that obligations or restrictions in favour of
Aboriginal peoples consistent with those that are included in this "Indian Bill of Rights™""

have also been reflected in other Imperial®” instruments applicable both in and outside
Canada.

For example, similar prohibitions and restrictions were also reflected in the Instructions
received by negotiators of the British Crown in other parts of the British Commonwealth. In the
Instructions received by Captain Hobson, the negotiator for the British Crown, from Lord
Normanby, the Secretary of State for War and Colonies, dated August 14, 1839, it is provided:

"All dealings with the Aborigines for their Lands must be conducted on the same
principles of sincerity, justice, and good faith as must govern your transactions with them
for the recognition of Her Majesty's Sovereignty in the Islands. Nor is this all. They must
not be permitted to enter into any Contracts in which they might be the ignorant and
unintentional authors of injuries to themseives. You will not, for example, purchase from
them any Territory, the retention of which by them would be essential, or highly
conducive, to their own comfort, saferv or subsistence. The acquisition of Land by the
Crown for the future Settlement of British Subjects must be confined to such Districts as
the Natives can alienate without distress or serious inconvenience to themselves. To
secure the observance of this rule will be one of the first duties of their official
protector.”* |Emphasis added.}]

As L. Heinemann confirms, the term “extinguishment” is not used in the Royal Proclamation:

"[Glovernments and courts unilateraily developed the concept that it was possible to
extinguish or put out {aboriginal} title which, 1in Canada, was referred to as ‘Indian title’.
This concepr is neither spelled out nor is the terminology used in the Royal Proclamation.
The Proclamation simply speaks of Indian lands and states that Indians can choose to sell
their lands to the Crown under certain conditions. These provisions were designed to

colonizing nations imposed a trade monopoly on Indian land sales. The Indians’ ability to engage 1n multilateral relations
with other soverenzn powers, an important aspect of tribal poiitical sovereignty | was thereby diminished without the consent

of the tnbes.”

¥ J. Woodward, Native Law (Toronto: Carswell, 1989) at 76 provides: *...Canadian law is very unsettied as to the

territorial scope of the Proclamation. [t has been held inapplicable to Rupert’s Land - the territories held in 1763 by the
Hudson's Bay Company. It has been said {by Judson J. in Calder] to be inapplicable to British Columbia. On the other hand,
Professor Slattery has said that the Proclamation applies to anv North American terntonies acquired by Britain after 1763,
By this view, Rupert's Land and British Coluinbia have become subject to the Proclamation upon their full acquisition by
the Crown.” For Canadian cases pertaining to the territorial application of the Proclamation, see B. Clark, Native Liberty,
Crown Sovereignty, supra, note 283, at 75, n. 47. See also R. Pugh, Are Northern Lands Reserved for the indians?, (1982),

60 Can. Bar Rev. 36, where it is said that areas in which abonginal title persists in the Northwest Territories are lands
reserved for the Indians by the Royal Proclamation of 1763.

I S1. Catherines Milling and Lumber Co. v. The Queen, (1887), 13 S.C.R. 577, at 652, per Gwynne J.

™ See, for example, the mandatory terms of the Roval Commission of Govemor Seymour of British Columbia, 11
January 1864, Entry Books Series Il no. 18, Commissions & Colomal Office Records (381-18 pro London) Public Archives
of Canada microform reel 890, 100, at 141-2, cited in B. Clark, Native Liberty, Crown Sovereignty, supra, 283, at 62:
"XXVLE And it is Our further will and pleasure.. that you do especially take care to protect fthe Indians] in their Persons
and in the Free Enjavment of their Possessions, and that you do by all lawful means prevent and restrain all Violence and
Injustice which in any manner be practiced or attempted against them.” [Emphasis added. | See also supplemental "reminders”
in the royal commission and set of nstructions to James Murray, governor of Quebec, on 7 December 1763: "Article
0l...You are upon nu account to molest or disturb fthe Indians| 1n the Possession of such Parts of the said Province as they
at present occupy or possess.”, cited in B. Clark, supra. at 77, 93 and found in A. Shortt and A. Doughty, Documents
Relating to the Constitutional History of Canada 1759-1791. 2nd ed. (Ottawa: King's Prnter, 1918), vol. 1.

' Normanby to Hobson, August 14-15, 1839, CO 209 4, pp- 251-281, cited in I. Brownlie (F.M. Brookfield, ed.),
Treaties and Indigenous Peoples [:] The Robb Lectures 1991 (Oxford: Clarendon Press, 1992) at 34. Lord Normanby's

Instructions are also cited in the New Zealand Maori Councii case. [1987) | N.Z.L R. at 682 (per Richardson J.) and 692-3
(Somers J.): I. Brownlie, supra, at 31, n. 3.
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protect Indian rights, not to extinguish them."*' [Emphasis added.]

In interpreting the Abornginal provisions of the Royal Proclamation, it is important to
apply the judicial rules of interpretation established by the Supreme Court of Canada in
Nowegijick v. The Queen.*® In view of the broad constitutional powers included in the royal
prerogative at the time of the Royal Proclamation, the Proclamation is judicially considered to
have the force of a statute in Canada.*® Consequently, the same liberal rules of interpretation
in favour of Aboriginal peoples must be applied to the Proclamation (at least the Aboriginal
provisions) as are generally applicable to statutes relating to Aboriginal peoples.*® If the same

rules of judicial interpretation were not applied, the Proclamation would be denied the full effect
of a statute in Canada.

In Mitchell v. Peguis Indian Band, Dickson C.J. comments on the interpretative principles
in Nowegijick and their application to statutes as follows:

"The Nowegijick principles must be understood in the context of this Court’s sensitivity
to the historical and continuing status of aboriginal peoples in Canadian society...[TJhe
liberal interpretative approach applies to any statute relating to Indians, even if the
relationship thereby affected is a private one. Underlying Nowegijick is an appreciation
of societal responsibility and a concern with remedying disadvantage, if only in the
somewhat marginal context of treaty and statutory interpretation."** [Emphasis added.]

In Mitchell, LaForest J. indicates that he "does not find it particularly helpful to engage in
speculation as to how Indians may be taken to understand a given provision" in a statute.*®
However, LaForest J. elaborates on the interpretive approach to be taken:

“...itis clear that in the interpretation of any statutory enactment dealing with Indians,...it
1s appropnate to inrerpret in a broad manner provisions that are aimed at maintaining

Indian rights, and to interpret narrowly provisions aimed at limiting or abrogating
them."*" [Emphasis added. )

3 L. Heinemann, An Investigation into the Origins and Development of the Metis Nation, the Rights of the Metis as

an Aboriginal People, and their Relationship and Dealings with the Government of Canada (research report prepared for the
Association of Metis and Non-Status Indians, March 31, 1984, available from the Metis National Council, Ottawa), at 267,

W Nowegijick v. The Queen, [1983] 1 S.C.R. 29 (S.C.C.) at 36: "...treaties and statutes relating to Indians should
be liberaily construed and doubtful expressions resolved in favour of the Indians.”

% See R. v. Ladv McMaster, [1926) Ex. C.R. 68, at 72-73; Easterbrook v. The King, [1931] S.C.R. 210 at 214-215,

217-218, affirming {1929] Ex. C.R. 28, at 29-30; R. v. White and Bob, (1964), 50 D.L.R. (2d) 613 (B.C.C.A.), per Norris
J.A., at 636, 644; R. v. Isaac, (1975), 13 N.S.R. (2d) 460, per MacKeigan C.J., at 478, per Cooper J.A., at 496. Calder
v. A.-G. British Columbia, [1973] S.C.R. 313, per Hall 1. at 394-395; R. v. George, {1964]) 1 O.R. 24 (Ont. High Court),
where McRuer C.J.H.C. held: "Since the Proclamation of 1763 has the torce of a statute, | am satisfied that whatever power
the Parliament of Canada may have to interfere with the treaty rights of the Indians, the rights conferred on them by the
Proclamaiion cannot in anv case be abrogaied. abridged or infringed upon by an order-in-council passed under the Migratory
Birds Convention Act.” |Emphasis added.} This statement is cited by Cartwright J. (dissenting) in R. v. George, [1966]
S.C.R. 267, at 274, when the Supreme Court of Canada reversed on other grounds the decision of McRuer C.J.H.C.

3 Judicial rules of interpretation require that "ambiguities in the interpretation of treaties and statutes relating to
Indians...be resolved in favour of the Indians...”: Mitchell v, Peguis Indian Band, [1990) 2 S.C.R. 85, at 98 (per Dickson
C.1.), affirming Nowegijick v. The Queen, [1983] 1 S.C.R. 29. In Mitchell, La Forest J. at 143 qualifies the rule that
statutory ambiguities must be resolved in favour of the Indians, by indicating that: "It is also necessary to reconcile any given
interpretation with the policies the Act is trying to promote.® However, in the case of the Royal Proclamation, the overall
intention to safeguard Aboriginal peoples and their lands is clear. Theretore, La Forest J."s qualified approach to judicial

interpretation of ambiguities in any statute relating to Aboriginal peoples would not lead to a different conclusion than if the
rule cited by Dickson C.J. were to be applied.
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Mitchell v. Peguis Indian Band, 11990] 2 S.C.R. 85, at 99.

% 1d., at 143. La Forest J. immediately adds: "Rather. | think the approach must be to read the Act concerned with

a view to elucidating what it was that Parliament wished to eftect in enacting the particular section in question. This approach
is not a jettisoning of the liberal interpretive method.”

307 Id.
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If the above judicial rules of interpretation were applied to the Royal Proclamation, these
rules would confirm: i) the intention in the Prociamation to recognize the wide-ranging rights
of Aboriginal peoples in the different regions of Canada: ii) the protective nature of the overall
regime in the Proclamation applicable to Aboriginal peoples; 1i1) the fiduciary nature of the
Crown’s obligations to Aboriginal peoples in Canada; iv) in particular, the limitations on any
purchase or cession of Aboriginal lands. so as to ensure that such transactions are in the best

interests of the people concerned; and v) the principle of Abonginal consent underlying any
obtention by the Crown of Aboriginal lands and resources.

While a number of these aspects have already been addressed in this study, others wili
be dealt with below.

2.3 Universal Application of Proclamation Policies*”*

There is still some controversy as to whether the Royal Proclamation applies everywhere
in Canada. As J. Woodward puts it:

"...Canadian law 1s very unsettled as to the territorial scope of the Proclamation. It has
been held inapplicable to Rupert's Land - the territones held in 1763 by the Hudson’s
Bay Company.*” It has been said to be inapplicable to British Columbia."® On the
other hand, Professor Slattery has said that the Proclamation applies to any North
American territories acquired by Britain after 1763. By this view, Rupert’s Land and
British Columbia have become subject to the Proclamation upon their full acquisition by

*®  For a more narrow and technical analysis of the meaning and scope of the Roval Proclamation of 1763, see 1.

Beaulicu er al., La Proclamation rovale de 1763: le droit refait histoire, (1989) 49 R. du B. 317, G. Enery, Réflexions
sur le sens et la portée au Québec des arvicles 25, 35, et 37 de la Lot constitutionnelle de 1982, (1984) 25 Cahiers de Droit
145; ). Stagg, Anglo-indian Relations in North America to 1763 and an Analvsis of the Roval Prociamation of 7 Ociober 1763
(Ottawa: Research Branch Indian and Northern Aftairs Cunada, 1981). However, judicial rules of interpretation of statutes
pertaining to Aboriginal peoples call for a broad and liberal construction that would maintain the rights of the Aboriginal
peoples. Similarly, according to the doctrine of progressive interpretation (see note 332), a penerous and liberal interpretation
18 required in determining the meaning of constitutional instruments and their provisions. It is the view of this study that the
Proclamation is a constitutional instrument (see sub-heading 2.5).

w09

Sigeareak v. The Queen, [1966] S.C.R. 645 at 650, per Hall J.; however, see also K.M. Narvey, The Roval
Proclamarion of 7 October 1763. the Common Law. and Narive Rights 1o Land within the Terntory Granted to the Hudson's
Bay Company, (1973-74) 38 Sask. L. Rev. 123, at 230-231, where it said that Hall J. publicly affirmed after he retired that
his conclusion that the Proclamation did not apply to the termtory granted by the Hudson's Bay Company had been obiter
dictum and one with which he no longer agreed. Rather, Hall was now of the view that, upon surrender of Hudson Bay
Company (HBC) lands to the Crown in 1869, the northemn territory previously granted to HBC became a legal vacuum filled
by the Proctamation in accordance with the Colonial Laws Validity Act, (1865) 28 & 29 Vict., c. 63 (Imp.). Evidence that
Hall J. may have in fact changed his view, as reported by Narvey, is found in the subsequent decision of Calder v. A.-G.
British Columbia, [1973] $.C.R. 313, at 395, where Hall J. provides: "[The Royal Proclamation] was a law which followed
the flag as England assumed jurisdiction over newiv-discovered or acquired lands or territories. 1t follows, therefore, that
the Colonial Laws Validity Acr applied to make the Proclamation the law of British Columbia.” See also Re Paulette, (1973),

42 D.L.R. (3d) 8 (N.-W.T.S.C.)., at 24-25, where Morrow J. concludes that the Royal Proclamation applies to the area in
N.W.T. subject to dispute in that case.

In this context, it 1s also important to note that the territory validly transterred to Hudson's Bay is said not to
include Aboriginal territories, sipnificantly reducing the actual size of Rupent's Land. In this regard, see K. McNeil,
"Abonginal Nations and Quebec’s Boundanes: Canada Couidn't Give What It Didn't Have", supra, note 255, at 115:

“...terntory within the Hudson Bay watershed which was occupied and controlled by aboriginal nations has to be excluded
trom Rupert's Land."

Y Calder v. A.G. British Columbia, (1973), 34 D.L.R. (3d) 145 at 153-156 (5.C.C.), per Judson 1., however Hall
1., in the same judgement at 203-208, concluded that the Proclamation applied to British Columbia. More recently, in
Delgamuukw v. British Columbia, |1993] 5 W W .R. 97 (B.C.C.A.) at 226, Wallace J.A. of the British Columbia Court of
Appeal concludes: "...the Roval Proclamation, 1763 has never applied directly to British Columbia.”
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the Crown."*"!

In the analysis of the specific Aboriginal provisions in the Proclamation, it has already
been demonstrated®'? that the Proclamation’s terms clearly cover all British colonies in North
America (although in some cases. the scope is more limited). Certain provisions refer specifically
to the proprietary colonies (which include Rupert’s Land). Further, when Rupert’s Land and the
North-Western Territory became part of the Dominion of Canada in 1870, the Aborginal
provisions pertaining to non-proprietary colonies became applicable at the same time.

Regardless of what position one takes on these questions, this study concludes below that
the policies in the Royal Proclamation continue to have universal application in Canada,’"
whether through the Proclamation or other constitutional and statutory instruments reflecting the
same equitable and protective principles. Support for this view is elaborated as follows.

At the outset, it must be emphasized that the Royal Proclamation has been judicially
characterized as an "Indian Bill of Rights"** and a "Charter of Indian Rights"**, and
having a status analogous to the Magna Canta'®. In the absence of clear language to the
contrary, instruments of such a fundamental nature should be applied to all Aboriginal peoples
in Canada and not solely to some Aboriginal peoples on a regional basis. Otherwise, the result
would be a "checkerboard” system of rights and obligations. This would run directly counter to

the established British practice of a uniform poiicy®’ in relation to Aboriginal peoples, their
lands and territories, and basic nghts.

In Mitchel v. U.S., the U.S. Supreme Court described the universal application of the
Royal Proclamation in North America as follows:

"This proclamation was also the law of all of the North American colonies in relation to
crown lands."*'*

It is important to note that the government of Canada expressly acknowledges the

universal application "in this country” of the Roval Proclamation in terms of a basic declaration
of Aboriginal peoples’ land rights:

"The Government see its position...as an historic evolution dating back to the Royal
Proclamation of 1763, which, whatever differences there may be about its judicial

M5 Woodward, Native Law, supra, note 297, at 76. For a view that the Proclamation applies only to Upper Canada,

and not to Quebec, British Columbia, Rupert's Land, or generally to the Canadian Arctic, see O.P. Dickason, Canada's First
Nations: A History of Founding Peopies from Earliest Times (Toronto: MacLelland & Stewart, 1992) at 188, 232

M2 See sub-heading 2.1 supra.

M3 See, for example, D. Johnston, A Theory of Crown Trust Towards Aboriginal Peoples, (1986) 18 Ottawa L.Rev.

307, at 310: "The basic principles set forth in The Roval Proclamation intormed all subsequent Indian-Crown dealings.™;
and 1. Hurley, Aboriginal Rights, the Constiturion and the Marshall Court, (1982-1983) 17 R.J.T. 403, at 412: "The Royal
Proclamation of 1763 has generally marked the point of departure for judicial considerations of aboriginal rights in North

America. It is clear that the instrument articulates a uniform British policy respecting Indian territorial rights throughout
North America.” |Emphasis added. )
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St. Catherines Milling and Lumber Co. v. The Queen, (1887), 13 S.C.R. 577, at 652, per Gwynne J.. Caider v.
A.-G. British Columbia, [1973] S.C.R. 313, at 394-395 per Hall J.

Ms

R. v. Stkvea, 40 W. W R. 494 (N.W.T. Terr. Ct.), per Sissons J.; R. v. Weslev, [1932]4 D.L.R. 774 (Alta. C.A.)
at 784 per McGillivray J. A.

36

Calder v. A.-G. British Colienbia, [1973] S.C.R. 3.3, at 394-355 per Hall J.

W In order to maimain a uniferm lepislative policy in relation to Aboriginal peoples, jurisdiction in relation to

Aboriginal peoples under the Constitution Act, 1867 was conterred by the impenial Parliament at the time of Confederation
on the central government in Canada.

e

Mitchel v. U.S., 9 Peters 711 at 748-9 (1835) (U.S.S.C.) at 756.
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interpretation, stands as a basic declararion of the Indian people’s interests in land in this
countrv."*"® [Emphasis added. ]

The federal government further acknowiedges that, since 1867, it has had responsibility

for applying the principles of the Royal Proclamation. In its most recent Federal Policy for the
Settlement of Native Claims, 1t is provided:

"Early in the history of British North America, the Roval Proclamation of 1763 set out
a process prohibiting settlers within its geographic area of application from acquiring
lands which were occupied by Aboriginal peoples and which had not been ceded to or
purchased by the Crown. With Confederation, Canada assumed responsibility for
applving this principle."*® [Emphasis added.]

Further, the federal government states that the early treaty-making process followed the
principles set out in the Royal Proclamation:

“In Canada, uncertainties over the nature of Aboriginal rights have rraditionally been
dealt with through the signing of treaties. Following the principles ser down in the Royal
Proclamation of 1763, Abonginal rights to lands and resources have, in many cases, been

purchased by the Crown before non-Native peoples moved into an area in any significant
numbers."*?' [Emphasis added.]|

The principles in the Royal Proclamauon concerning the protection of the "several
Nations or Tribes of Indians" and the limited cession of lands aliowable in such context were and
continue to be of universal application in what 1s now Canada. This 1s in part due to the
widespread territories that the Royal Proclamation of 1763 covers. As B. Slattery provides:

"In 1763, most of the American territories claimed by Britain were unceded lands held
by native peoples...

It is sometimes argued that the proclamation recognized aboriginal land rights only in the
exclusive Indian territory created in the American hinterland. On this supposition, Indian
title was not recognized in areas specifically excluded from the territory, such as the
coastal belt east of the Appalachian mountains and the colonies of Quebec and Rupert’s
Land. But the text does not support this view. After describing the boundaries of the
territory, the proclamation orders the removal of all persons who have settled either
within the territory ‘or upon anyv other Lands, which, not having been ceded to, or
purchased by Us, are still reserved to the said Indians as aforesaid’...[Also], the ban [on
colonial governors regarding the making of grants of unceded or unpurchased lands]

applies to unceded Indian lands generally, wherever they happen to be located
generally."*? [Emphasis added. ]

And Slattery concludes:

"In brief, the proclamation recognized that lands possessed by Indians throughout British
territones in America were reserved for their exclusive use unless previously ceded to
the Crown. Prior to a public cession of such lands, they could not be granted away or
settled. These provisions applied not only 10 the Indian territory but to the full range of

¥ Indian and Northern Affairs Canada, Statement Made by the Honourable Jean Chretien, Minister of Indian Affairs

and Northern Develapment on Claims of Indian and inuit People (Qttawa: Indian Affairs and Northern Development, August
8, 1973) at 2.

120

Indian and Northern Aftairs, Federal Policy for the Seitlement of Native Claims (Ottawa: Indian and Northem
Affairs, March 1993) at 1.

2 1d. at 2.

% B. Slattery, "The Hidden Constitution: Aboriginal Rights in Canada”™ in M. Boldt and J.A. Long, The Quest for
Justice {:] Aboriginal Peoples and Aboriginal Rights (Toronto: Univ. of Toronto Press. 1985) 114 at 121.
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British colonies in North America...In this respect, Rupert’s Land, Quebec’”, Nova
Scotia, Newfoundland, the Thirteen Colonies, and the Floridas were brought under. a
uniform legal regime. ™™ [Emphasis added.}

In regard to the controversy concerning present British Columbia® and the Yukon,

3 See P. Dionne, Les postulats de la Commission Donon et le titre aborigene au Québec: vingt ans aprés, (1991)

51 R. du B. 127, where the author explains in detail why the Dorion Commission Report {Rapport de la Commission sur
I'intégrité du territoire du Québec (Québec: Editeur officiel, 1971), vol. 4.1] in 1971 was wrong to conclude that the Royal
Proclamation did not apply to the colony of Quebec as it existed in 1763. Dionne cites the following cases in support of the
view that the Proclamation applied within the colonies: Worcesrer v. Georgra, (1832) 6 Pet. 515, at 548; Mirchel v. U.S.,
(1835) 9 Pet. 711, at 746-747, 756; St. Catherines Milling and Luumber Co. v. The Queen, (1888) 14 A.C. 46, at 53 (P.C.),
and in the Supreme Court of Canada, (1887) 13 §.C.R. 577, at 647 (Taschereau 1.}, at 651-652 (Gwynne J.); Calder v. A.G.

B.C., [1973) S.C.R. 313, at 323-324 (Judson J.); R. v. White and Bob, (1964) 52 W.W.R. 193, at 226-227 (B.C.C.A.); R.
v. Isaac, (1975) 13 N.S.R. (2d) 460, at 478.

The author indicates, however, that the courts in Quebec have been divided in this respect: cases for applying the
Proclamation within the colony of Quebec include: Corinthe v. Ecclestastics of the Seminary of $1. Sulpice, (1910) 38 C.S.
268, at 273 (Hutchinson J.); Easterbrook v. The King, [1931] S.C.R. 210, at 214; A.G. Québec v. Adams, [1985] C.S.P.
1001, at 1008 (Barrette §.) (Quebec Superior Court); R. v. Siot, [1990] 1 S.C.R. 1025, at 1052; cases against applying the
Proclamation within the colony of Quebec include: R. v. Bonhiomne, (1917) 38 D.L.R. 647, at 650 (Exchequer Court),
confirmed without reasons by Supreme Court of Canada in (1918) 59 §.C.R. 679; A.G. Québec v. Dumont, Hautenive, 30
Nov. 1977, C.S. 655-05-000330-76. R. v. Smith, [1981] 1 C.F. 346, at 379 (Le Dain J.); R. v. Caré, |1988] R.J.Q. 1969,
at 1975 (Barniere J.) (Prov. Ct.): Algonquns of Barriere Lake v Lise Bacon, {19901 R.J.Q. 1144 (Frenette 1.) (Superior Ct.).
It is worth noting that the same paragraph in R. v. Stoui, {1990] 1 S.C.R. 1025, at 1052, that Dionne cites in favour of the
Prociamation’s application within the colony of Quebec is cited by Beaudoin J. of the Quebec Court of Appeal in Frank Céré
v. The Queen, {1993] R.J.Q. 1350, at 1363, to linit the Prociamation’s scope within the same area. Yet in another recent
case, Adams v. The Queen, [1993] R.J.Q. 1011, at 1021, Beauregard J. of the Quebec Court of Appeal applies the same
paragraph in the Siouf case in a liberal manner so as not to lirmit the Proclamation's scope; and Rothman J. (dissenting for

other reasons), at p. 1035, also applied the Proclamation to lands within the colony of Quebec (as had been held by the tnal
judge of the Supenior Court).

324 B. Slattery, The Hidden Consntution: Aboriginal Rights in Canada, supra. note 322, at 122

22, . At note 31, Slattery
cites in support of this view the following cases which he states 1s the "dominant judicial trend™: in relation to the Mantime
provinces, Warman v. Francis, (1958) 20 D.L.R. (2d) 627 at 634 (N.B.S5.C. Q.B. Div.); R. v. [saac, (1975) 13 N.S.R. (2d)
460 at 478 (N.S.S.C., App. Div.); R v. Smith, (1980) 113 D.L.R. (3d) 522 at 528, 548-50 (F.C.A.). Sce also Mitchel v.
U.S., 9 Peters 711 at 748-9 (1835) (U.S5.5.C.) at 756: "This proclamation was also the law of all of the North American
colonies in relation to crown lands.”; and St. Cathenne's Milling and Lumber Co. v. The Queen, (1888) 14 A.C. 46 at 54
(P.C.). Slattery adds in note 31 that the *Supreme Court of Canada stated in Sigeareak v. The Queen, 1966} S.C.R. 645
at 649-50 that the proclamation did not apply to Rupert’s Land. but that statement should probably be read as referring only

to the extent of the indian Ternitory. from which Rupert's Land was clearly excluded. The proclamation’s land purchase
provisions were not at issue.”

33 Article 13 of the British Columbia Terms of Union (R.S.C. 1985, App. II, No. 10, included as part of the

Constitution of Canada in Item 4 of the Schedule to the Consnitution Act, 1982) provides: "The charge of the Indians, and
the trusteeship and management of the lands reserved for their use and benefit, shall be assumed by the Dominion
Government, and a policy as liberal as that hitherto pursued by the British Columbia Governmnent shall be continued by the
Dominion Government after the Union.fnew para.] To carry out such policy, tracts of land of such extent as it has hitherto
been the practice of the British Colwnbia Government to appropriate for that purpose. shall from time to time be conveved
by the Local Government to the Dominion Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments respecting the quantity of such tracts of

land to be so granted, the matter shall be referred for the decision of the Secretary of State for the Colonies.” [Emphasis
added. ]

In the view of this study, it would be erroneous to interpret the meaning of Article 13 of the British Columbia
Terms of Union without taking into account the constitutional context that existed at that time. Article 13 is not intended to
represent a comprehensive statement of British policy applicable to British Columbia. The British Crown had already adopted
a uniform policy in respect to Aboriginal peoples, as reflected in such constitutional instruments as the Roval Proclamation
of 1763 and the Rupert's Land and North-Western Territory Order, 1870 (and accompanying terms and conditions in favour
of Aboriginal peoples). These constitutional instruments could not be amended by Parliament or the provincial legislatures

and, therefore, served to ensure that the British constitutionai policy of safeguarding Aboriginal peoples and their rights
would persist.

It is in this light that the expression "a policy as liberai as that hitherto pursued by the British Columbia Government
shall be continued” (Article 13) should be interpreted. In addition, Article 13 provides for some intervention by the British
Secretary of State tor the Colonies, in order to resolve "disagreement between the two Governments” reparding quantities
of land reserved for the Indians. This is turther evidence that constitutional constraints on the power of governments within
the Dominion of Canada were intended to continue, as in the Roval Proclamation of 1763. Moreover, the particular power

of the Secretary of State to decide disagreements can be viewed as an additional means of ensuring that uniformity of policy
towards Indians would endure.
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Slattery states that the better view is that the uniform policies reflected in the Royal Proclamation
were intended to apply to these western regions:

"The purpose of the proclamation was to establish a uniform set of rules governing Indian
lands throughout British territories in North America. There is no reason to think that
Indian lands located in territories acquired after 1763 needed less protection than those
acquired earlier.”*?® [Emphasis added.]

The view that the provisions of the Royal Proclamation in relation to Aboriginal peoples
would have prospective application to new British colonies after 1763 is fully consistent with
constitutional and other statutory rules of interpretation. In regard to the territorial scope of a
statutory instrument, P.A. Coté indicates that the general rule is that the instrument would be
applied to the full boundaries of the juridiction in question:

"The legislator is presumed to intend a territorial operation of the statute that coincides
with the boundaries of his jurisdiction. But the legislator, within the limits of his
sovereignty, may make exceptions to this general principle.”’” [Emphasis added. |

According to the above rule and subject to any explicit exceptions™, the Royal
Proclamation would be applied to all of the British colonies in North America. Since the law is
always speaking, any new British colonies in North America would also be subject to the terms
of the Proclamation unless specific exceptions were provided through a subsequent and valid

See B. Clark, Native Liberty, Crown Sovereignty, supra, note 283, at 101-105, where imperial legislation is cited
in support of the view that the Royal Proclamation applied to Brtish Columbia. And at 115, Clark states why the liberal
policy referred to had to be that of the Impenal government: “The ‘policy..pursued’ by the tormer colonial povernment in
Bntish Columbia meant the official policy established for legal purposes by the imperial government. British Coluinbia before
the union had not achieved ‘responsible povernment’ let alone sovereignty.” For a useful description of the legal history
pertaining to Article 13 of the Terms of Unton, see N.D. Bankes. “Indian Resource Rights and Constitutional Enactments
in Western Canada, 1871-1930" in L.A. Knafla, (ed.), Law and Justice in a New Land [:] Essavs in Western Canadian Legal
History (Toronto: Carswell, 1986) 129 at 134.144.

See also B. Clark, Indian Tule in Canada, supra, note 236, at 111-112, where he comments on the Supreme Court
of Canada’s ruling in the Calder case as follows: "It went quite unremarked that the Indian terntory (created by the
Proclamation) was consistently referred to in impenal legislation as including Brnitish Columnbia. The view of the impenal
Parliament regarding the extent of the "Indian Territory”, which one might have thought determinative. was not canvassed.”
Imperial legislation cited by Clark in this regard include, inter alia: Government of British Colwnbia Act, 1858 (21 & 22
Vict.), ¢. 99; An Act to make further Provision for the Regulanion of the Trade with the Indians, und for the Administration

of Justice in the North-western Territories of America, 1859 (22 & 23 Vict.), ¢. 26, British Colimbia Boundaries Act, 1863
(26 & 27 Vict.), c. 83.

For a view that the Royal Proclamation has never applied to British Columbia, see Delgamukw v. British
Columbia, {1993] 5 W.W.R. 97 (B.C.C.A.} at 226-227, per Wallace L A. The leamned justice indicated that he was in
agreement with the view on the Proclamation expressed in the iower court by McEachern C.J. In this repard, see
Delgamuukw v. British Columbia, |1991] 3 W.W.R. 97 (B.C. S.C.), at 211-23{. However. in regard to the view that

McEachern C.J."s purposive analysis is fundamentally lacking, see text accompanying note 275 supra and subsequent
comments 1n text.

At 230, McEachern C.J. refers to Mitchell v. Pegius Indian Band, [1990] 2 S.C.R. 85 and states: "...LaForest J.
suggests different principles may apply as between treaties and statutes. He expressly disagrees that statutory interpretation
favourable to Indians must always be reached.” However, LaForest ). provides in Mitchell at 143: ™. it is clear that in the
interpretation of any statutory enactment dealing with Indians....it is appropriate w anrerpret in a broad manner provisions

that are aimed at maintaining Indian rights, and to interpret narrowly provisions aimed at imiting or abrogating them "
[Emphasis added. ]

2 B. Slattery, The Hidden Consutution: Aboriginal Rights in Canada, supra, note 322, at 122,

327

P.A. C&té, The Interpretation of Legisiation in Canada (Cowansville, Québec: Editions Yvon Blais. 1984) at 147,
It is not clear that there are any exceptions to the Prociamation - at least any that have prevailed since the tum of
the century. For example. if Rupert's Land was in fact exciuded from application of the Proclamation (which is not clear),

the Proclamation’s terms would have become applicable once Rupert's Land was transterred to Canada in 1870. This and
other aspects are addressed further below.
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Imperial statute.’”® For example, even if the Proclamation were to be found to not originally
apply to British Columbia in 1763, this constitutional instrument should be accorded a
prospective application. Such a uniform approach is reinforced by the repeated judicial

characterization of the Proclamation as an "Indian Bill of Rights", a "Charter of Indian Rights"
and analogous to the Magna Carta.’®

Since the Proclamation is a constitutional instrument,* the “doctrine of progressive
interpretation” should be applied to ensure a flexible interpretation that can be adapted to
changing and unforeseen conditions.”®® The doctrine of progressive interpretation is aptly
described in Edwards v. A.G. Canada in Lord Sankey’s metaphor of "a living tree capable of
growth and expansion within its natural limits”.”*® Lord Sankey indicated that constitutional

provisions should receive a "broad and liberal interpretation” and not be “"cut down" by "a
narrow and technical construction”.**

This approach would also be consistent with judicial rules of interpretation in Canada
pertaining to statutes containing aboriginal provisions. Since the Proclamation is said to have the
force of a statute, the judicial rules pertaining to statutory instruments relating to Abonginal

peoples must be applied here. Since this aspect has already been addressed in this study,’”
it will not be repeated here.”

That a uniform set of principles was established by the British Crown 1s acknowledged
by the Canadian Parliament in the joint "Addresses” which preceded the Impenal Rupert’s
Land®*’ and North-Western Territory”® Order,™ adopted in accordance with s. 146

329

See also J.E. Coté, The Reception of English Law. (1977), 15 Alta. L. Rev. 29 at 34: "One matter which has
received little attention is whether Imperial statutes passed to deal with all the colonies apply to colonies acquired afrer the
passage of the Acts in question (whether by conguest or settiement). There is some. authority which suggests that they do,
after all, the contrary result would be most anomalous.” |[Emphasis added.] In this regard, it is worth noting that the Royal

Proclamation is said to have the force and effect of an {mpenal statute: see, for example, Calder v. A.G. British Columbia,
[1973] S.C.R. 313 (§.C.C.) at 394-395 per Hall J.

Y0 See text supra under this sub-heading.

¥ This conclusion is reached under sub-heading 2.5 infra.

¥ P. Hogg. Constitutional Law of Canada, (Toronto: Carswell, 1992), vol. 2, at 33-17: "1t 16 never seriously doubted

that progressive interpretation 1s necessary and desirable in order to adapt the Constitution to facts that did not exist and could
not have been foreseen at the time when it was written.”

% Edwards v. A.G. Canada, [1930] A.C. 124 at 136. Cited in P. Hogg, Constisutional Law of Canada, supra, note

332, vol. 2, at 33-17.

g

This point 1s highlighted in P. Hogg, Constitutional Law of Canada, supra, note 332, vol. 2, at 33-19.

5 See text accompanying note 304, supra.

B However, it is worth noting again the rules laid down in Mitchell v. Peguis Indian Band, [1990] 2 $.C.R. 85, at

99, by Dickson C.J. in regard to statutes: "The Nowegijick principles must be understood in the context of this Court’s
sensitivity to the historical and continuing status of aboriginal peoples in Canadian society.../TThe liberal interpretative
approach applies to any statute relating to Indians. even if the relationship thereby affected is a private one. Underlying
Nowegijick is an appreciation of societal responsibility and a concern with remedying disadvantage, if only in the somewhat
marginal context of treaty and statutory interpretation.” [Empnasis added.)

In addition, LaForest J. elaborates on the interpretive approach to be taken at 143: ...t is clear that in the
interpretation of any statutory enactment dealing with Indians....it is appropriate to interpret in a broad manner provisions
that are aimed at maintaining Indian rights, and to interpret narrowly provisions aimed at limiting or abrogating them."

7 1t is not clear what were the boundanes of Rupert's Land, the expansive territory granted by King Charles 1} to
the Hudson's Bay Company by the Royal Charter of May 2, 1670. In K. McNeil, Native Claims in Rupert's Land and the
North-Westem Territorv: Canada's Constitutional Obligations (Saskatoon: University of Saskatchewan Native Law Centre,
1982), at 2, it is said that Rupert's Land may include the whole of the Hudson drainage basin, but "any ternitory within the
Hudson watershed that was possessed by France prior to the cession of Canada to Great Britain in 1763 must be excluded
from Rupert's Land.* Under this definition, McNeil indicates (at p. 3) that Rupert’s Land would embrace "portions of
present-day Quebec, Ontario, Manitoba, Saskatchewan. and possibly Alberta, as well as the eastern Northwest Territories. ™
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of the Constirution Act, 1867. The Order was made on terms and conditions that included those
contained in the two "Addresses"*! of Parliament.*? The Addresses, which are included
in the Order as Schedule (A) and Schedule (B) respectively, confirm the Canadian government’s
positive duty to protect the "Indian tribes” concerned and their interests. and settle their “claims”
in conformity with "equitable principles” and in a timely manner:

"...upon the transference of the territories in question to the Canadian government, the
claims of the Indian tribes to compensation for lands required for purposes of settlement
will be considered and settled in conformity with the equitable principles which have
uniformly governed the British Crown in its dealings with the aborigines..."*
[December 1867 Address]

"That upon the transference of the territories in question to the Canadian Government if
will be our duty to make adequate provision for the protection of the Indian tribes whose

interests and well-being are involved in the transfer..."** [May 1869 Address]
[Emphasis added.]

Schedule (B) and the Order itself also included a further stipulation that reinforces the affirmative
duty of the government of Canada to settle land claims. This constitutional duty had to be carried

However, in a subsequent analysis, McNeil has altered his view in order 10 appropriately recognize and take into
account the rights of Aboriginal peoples in regard to their traditional territories. See K. McNeil, "Aborniginal Nations and
Quebec’s Boundaries: Canada Couldn't Give What 1t Didn't Have", supra, note 255, at 260-261, n. 35: ...I thought that
Rupert's Land could be defined by subtracting the ternitory occupied and controlled by France prior to 1763 from the Hudson
watershed. In light of Simon and Stowi, and my own reassessment of the colonial attitude implicit in my earlier view, | now
realize that rernrones occupied and controlled by aboriginal nanons must be subtracted as well.” [Emphasis added.]

¥ See K. McNeil, Native Claims in Rupert’s Land and the North-Westem Territory: Canada's Constitutional

Obligarions, supra, note 337, at 3, where the "North-Western Territory” is said to compnise British Territory adjacent to
Rupert’s Land. McNeil cites the Pariiamentary Papers, House of Commons (U.K.), No. 547 of 1842, p. 22 in describing
the North-Western Ternitory as "...2l} such parts of North Amenca to the northward and the westward of the lands and
territories belonging to the United States of America as shall not form part of any of our provinces in North America, or
of any lands or territories belonging to the said United States of America, or to any European government, state or power.”
At 4-5, McNeil adds: "The North-Western Terntories (or Termitory) were therefore defined by exclusion - they embraced
all British ternitory north of the United States and north and west of Canada which was not part of Rupert's Land, British
Columbia or Vancouver Isiand.” See also Rupert's Land and North-Western Territorv Order, Schedule (C), Appendix, where
the Hudson’s Bay posts are listed both in Rupert's Land and in the North-Western Territory.

% R.S.C. 1985, App. II, No. 9, confirmed as part of the Constitution of Canada in Item 3 of the Schedule to the
Constitution Act, 1982,

M0 Section 146 provides: "It shall be lawful for the Queen, by and with the Advice of Her Majesty's Most Honourable

Privy Council,...on Address from the Houses of the Parliament of Canada to admit Rupert's Land and the North-Western
Territory, or either of them, into the Union, on such Terms and Conditions in each Case as are in the Addresses expressed
and as the Queen thinks fit to approve, subject to the provisions of this Act: and the Provisions of any Order in Council in

that Behalf shall have effect as if they had been enacted by the Parliament of the United Kingdom of Great Britain and
Ireland.” [Emphasis added.]

' In regard to the constitutionally binding "addresses”™, B. Clark, supra, note 2829, at 112-113, provides:

"...additionai constitutionally binding ‘Terms and Conditions’ within the meaning of section |46 of the Constitution Act, 1867
were get out in schedules to this order in council of 23 June 1870. Schedule A was the Address to Her Majesty the Queen
from the Senate and House of Commons of the Dominion of Canada, dated December 1867...[A] second and revised
"Address" [Schedule B) [was] from the Senate and House of Commons dated 31 May 1869."

*IJ. Woodward, Native Law (Toronto: Carswell, 19891, at 78-79. See also Montana Indian Band v. Canada, (1991)
120 N.R. 200 (Fed. C.A.) at 203, where it is indicated that the Aborginal parties are seeking a declaration from the Federal
Court "that the undertaking given by Canada {in the joint Address of Parliament] in 1869 was incorporated by reference in
the Rupert's Land Order of 1870 and is therefore part of the Constitution of Canada®.

' Address to Her Majesty the Queen from the Senate and House of Commons of the Dominion of Canada, Schedule
(A), R.S.C. 1985, App. If, No. 9, 8 at 8.9,

34

Address, Schedule (B), R.S.C. 1985, App. Il, No. 9. 14 at 16,
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out "in communication with the Imperial government":**

"Any claims of Indians to compensation*® for lands required for purposes of

settlement shall be disposed of by the Canadian Government in communication with the
Imperial Goverrment..."™" |Emphasis added.}

Not only was the Canadian government constitutionally obligated to satisfy Aboriginal claims "in
communication with the Impenal Government", but it was further obliged to take the “necessary

directions" from one of the Queen’s principal Secretaries of State. In this regard, the Order
provides at Term 15:

"The Governor in Council is authorized and empowered to arrange any details that may
be necessary to carry out the above terms and conditions. [new para.] And the Right
Honourable Earl Granville, one of Her Majesty's principal Secretaries of State, is to give
the necessary directions herein accordingly."*® {Emphasis added.]

On a literal reading of the Order alone, K. McNeil points out:

"On its face, then, the Rupert's Land Order is clear  the North-Western Territory was
to be admitted on the terms and conditions express-a i the 1867 Address, and Rupert’s

Land was to be admitted on the terms and conditions enumerated in the Order
itself. "™

' This point is also made in D. Sanders, "Remembenns Deskabeh: Indigenous Peoples and International Law” in

I. Cotler & F.P. Eliadis, (¢ds.), International Hievoor v o d P+ -~tice {(Montreal: Canadian Human Rights
Foundation, 1992) 485 at 486.

¢ 1 view of the recognition in the Roval Proclamation of 1763 of the umportance of land to Aboriginal peoples, it

cannot be assumed that the term "compensation”, as used in the Rupert’s Land Order, refers solely ‘o financial compensation.
Nor would the judicial rules in regard to statutory provisions pertaining to Aboniginal peoples, or the rules of progressive
nterpretation of constitutional provisions, allow such a narrow construction. Moreover, since the time of the Royal
Proclamation, the established practice of the Crown has been to satisfy aboriginal claims through "compensation” that
included primarily the recognition or restitution of Aboriginal lands and not simply financial payments. For further discussion
of the meaning of "compensation” in regard to Aboriginal lands, see note 1390 infra.

See also s. 2,14 of the James Bay and Northern Quebec Agreement, where it 15 provided in repard to Aboriginal
third parties that "Québec undertikes to negotiate with other Indians or inuit who are not entitled to participate in the
compensation and benefits of the + resent Agreement”. [Emphasis added.] The Agreement was entered into pursuant to the
obligations under the 1870 Ruper: . Land and North-Westerm Terrirory Order and the Quebec Boundaries Extension Act,
1912, and "compensation™ under the Agreement clearly includes lands.

147

Schedule (B), R.S.C. 1985, App. Il, No. 9, at 12. Thke s«ire vivision is also included as Term 14 of the Order,
as well as in Schedule (C) (Deed of Surreader). It should be noted that Mahoney 1. in Hamlet of Baker Lake v. Minister of
Indian Affairs, (1979) 107 D.L.R. (3d) 513 at 549 declares that Term 14 of the Order "neither created nor extinguished rights
or oblipations vis-a-vis the aborigines, nor did it, through s. 146 of the British North America Act, 1867 limit the legislative
competence of Parliament.” [Emphasis in oniginal.} With respect, Mahonev J seriously erred in this regard. The learned
judge never considered Term {4 in the context of all the relevant & * .<ions attached to the Order, especially in
the two Addresses of the Canadian Parliament. Nor did M-~

- reasoning to support his conclusions in
relation to his interpretation of Term 14.

M8 If the Canadian government were to fail to ¢« anicaiton with the Impenal government concerning the

satisfying of Aboriginal claims, it would be of course n.. .. citficult for the Secretary of State to provide the "necessary
directions”. As discussed later in this study, such omissions appear to have occurred in regard to satisfying Metis claims in
the North-West (see discussion under sub-heading 3.1) and in regard to the Aboriginal peoples in northern Québec (see sub-
heading 7.1 infra and the case study of the James Bay and Northern Québec Agreement, infra, heading 11).

M9 K. McNeil, Native Claims tn Rupert’s Land and the North-West. - Tr+1rorv: Canada’s Constitutional Obligations.
supra, note 337, at 1. The author is referring to the specific text - s Land and North-Western Territory Order,
supra, at 4. McNeil does provide in the conciusion to his article & that "1t may be that the ‘equitable principles’
condition applies to both territories.”

In Chef Max “One-Onti” Gros-Louis v. Societé de dés. . «ment de la Baie James, {1974] R.P. 38 at 64, Malouf
1. of Québec's Superior Court concludes that, in the transter or <upert’s Land by the Imperial government, the Canadian
government undertook to satisty the claims of Indian tribes in conformity with equitable principles (as indicated in the 1867
Address by the Canadian Parliament). However, the Québec Court of Appeal took the position, without further explanation,
that the 1867 Address did not apply to Rupert's Land: see Societé de développement de la Baie James v. Chief Robert
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However, there are strong arguments to suggest that the above-quoted obligations (pertaining to
Aboriginal peoples) from the 1867 and 1869 Addresses in fact contemplate application in both
the North-Western Territory and Rupert’s Land without distinction.**® That the December

Kanatewar, [1975) C.A. 166 at 173.

30 Arguments in favour of interpreting the above-mentioned obligations concemning Aboriginal peoples in the two

Addresses as applying both to the North-Western Territory and to Rupert's Land, include:

i) The opening phrase in both obligations is identical, namely: “upon the transference of the territories in question”.
Moreover, the 1867 Address makes clear that those "territories™ are both Rupert’s Land and the North-Western Territory
(see Order, Schedule (A), supra, at 8) and adds in the same paragraph that "[Canada is} willing to assume the dutics and
obligations of government and legislation as regards those territories.” The 1869 Address repeats in exact terms the same
reference to both territories and to the assumption of the related “duties and obligations” (see Order, Schedule (B}, supra,
at 14). See also P. Cumming & N. Mickenberg, (eds.), Nanive Rights in Canada (Toronto: Indian-Eskimo Association of
Canada, 1972) at 149-150, where the phrase "territories in question” in connection with the two Addresses 1s said to relate
to both Rupert's Land and the North-Western Territory, insofar as the Addresses deal with Aboniginal claims;

i1) According to s. 146 of the Constitution Act, 1867, the Queen, with the advice of the Privy Council, has the
constitutional capacity to approve the admission of Rupert’s Land and the North-Western Territory into the Union, "on such
Terms and Conditions in each Case as are in the Addresses expressed and as the Queen thinks fit to approve”. As indicated
in the preamble of the Order, both Addresses of the Canadian Parliament were approved by the Queen. in other words, there
18 no need for obligations in the Addresses to be repeated in the Order itself for a constitutional duty to be created;

111) The first joint Address by the Dominion Parliament in 1867 clearly addresses both Rupert's Lund and the North-
Western Temtory, and the commitments made on behalf of Canada constitute conditions of transfer for both terntories. It

was only subscquent to the 1867 Address that the Canadian government was informed that this first Address was not
sufficient.

It is true that additional measures were later taken and additional commitments subsequently made pnimanly
pertaining to Rupert's Land. However, this does not alter the fact that Parliament’s clear intention at the time that it had
made the constitutional commitments in the 1867 Address, was to create obligations in favour of Abonginal peoples in both

Rupert's Land and the North-Western Termitory. That the terms in the 1867 Address apply to both territories is confirmed
in Schedule (B), Resolution, May 28, 1869, para. 1;

iv) The wording in the Order 1o the effect that the North-Western Territory and Rupert’s Land will be subject to
the terms and conditions n the 1867 and 1869 Addresses respectively are simply a parrotting of the language in the request
made by the Canadian Parliament in the last paragraph of the 1869 Address. n reality, the Schedules and the Addresses of
the Dominion Parliament refer repeatedly to both Rupert’s Land and the North-Western Territory.

It is possible that some of the confusion may have originated from the 1867 Address of Parliament, where
"colonization of the fertile lands of the Saskatchewan. the Assinibotne, and the Red River districts” is said to be "dependent
on the establishment of a stable government...in the North-Western Ternitories™ (para. 3). As clearly indicated in the

Appendix to Schedule (C), these areas are a part of Rupert’s Land and not the North-Western Territory. Perhaps the term
"North-Western Territories” was intended to refer to both ternitones;

v) In reading both Addresses as a whole, it would appear that the constitutional commitments made by Parliament
in favour of Aboriginal peoples are intended to apply to both territories. In particular, para. 14 of the Order itself refers to
"(alny claims of Indians to compensation for lands required for purposes of settlemen:...” This same clause is also found in
Schedules (B) and (C); and the exact same phrase "compensation for lands required for purposes of settlement” is found in
Schedule (A) in relation to "Indian™ claims. Therefore, despite some wording to the contrary in the Order, it would be most
difficult to argue that para. 14 of the Order did not contemplate both termtories, or that the terms and conditions in both
Schedules (A) and (B) are not intended to apply to both territones;

vi) It is clear that Schedule (B) does not only refer to Rupert's Land. In Schedule (B) and in the 1869 Address
included therein, the surrender of the rights of the Hudson's Bay Company and their acquisition by Canada are spoken in
territorial terms that encompass both Rupert’'s Land and the North-Western Territory as follows: "...the acquisition by
Canada of the territorial and other rights claimed by the Hudson's Bay Company in Rupert’s Land and in any other part of
Brinish North America not comprised in Rupert's Land. Canada. or British Columbia...” This latter description refers to the
rights of the Company in the North-Western Territory. A similar territorial description of the rights of the Hudson's Bay
Company 15 included in both the Order and the Deed of Surrender (Schedule (C)).

Moreover. the last preambular paragraph in the 1869 Address makes ciear that Canada accepts the rights
surrendered in Rupert's Land and in anv other part of Brinsh North America (i.e. North-Western Territory) "on terms

conditionally agreed to” in the March 9, 1869 letter and two subsequent Memorandums of March 22 and 29, 1869, which
documents are appended to the 1869 Address and form a part of it;

vi) 1t would be inconsistent to conclude that a surrender of the rights of the Hudson's Bay Company was an
essential pre-condition to the transfer of Rupert’s Land to Canada; yet, at the same time, conclude that a surrender of similar
rights of the Company in the North-Western Territory was not a condition of transfer of the latter Territory to Canada. This
would be the result, if it were deemed that the only terms and conditions for the transfer of the North-Western Terntory are
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1867 Address of the Canadian Parliament applies to Rupert’s Land as well as to the North-
Western Territory is made clear by Duff C.J. of the Supreme Court of Canada in Re Eskimo:

"The British North America AcP®' came into force on the lst of July, 1867, and, in
December of that vear, a joint address to Her Majesty was voted by the Senate and
House of Commons of Canada praying that authority might be granted to the Parliament
of Canada to legislate for the future welfare and good government of these regions [i.e.
Rupert’s Land and the North-Western Territory] and expressing the willingness of that

Parliament to assume the duties and obligations of government and legislation as regards
those territories.”**? [Emphasis added.]

Consistent with the above view of the Supreme Court of Canada, Malouf J. in Gros-Louis v.
Société de développement de la Baie James,* expressly indicates that the transfer of Rupert’s
Land to Canada was subject to the Canadian government settling the claims of Indian tribes in
conformity with "equitable principles” (as indicated in the December 1867 Address®™):

"Quand la Couronne impéniale transféra la Terre de Rupert au Canada, le gouvernement
canadien entreprit de régler les réclamations des tribus indiennes pour les compenser des

in the 1867 Address (Schedule (A)), and not also in the 1869 Address (Schedule (B)) and the Deed of Surrender (Schedule

(C)). Schedules (B) and (C) make repeated references to both Rupert’s Land and the North-Western Terntory, and Schedule
(C) contains the surrender of rights to both termtonies;

viil) Another possible source of confusion 1s the uneven use of the term "Rupert’s Land” by the Imperial Parliament
60 &5 10 sometimes encompass the North-Western Territory. For example, the Rupert's Land Act. 1868, 31-32 Vict., ¢. 1085,
refers in its preamble to both Rupert’'s Land and the North-Western Ternitory. At the same tume. the Act defines only
"Rupert's Land", but includes in this term (for purposes of surrender) all lands held by the Hudson's Bay Company: “For
the Purposes of this Act the Term ‘Rupert’s Land’ shall include the whole of the Lands and Territories held or claimed to
be held by the said Governor and Company.” This broad definition would include the Company's similar nights in the North-
Western Territory (which in fact were also surrendered in the 1869 Deed of Surrender). In addition, in the Temporary

Government of Rupert’s Land Act, 1869, the Canadian Parliament provides equally for both territories under a new name -
"The North-West Termtones™ (see Act, s. 1).

Moreover, the preamble of the 1869 Deed of Surrender makes reference to the Rupert's Land Act, 1868 and
indicates that the Act also refers to "all similar rights which have been exercised or assumed by the said Governor and
Company in any of pants of British North America not forming part of Rupert’s Land, or of Canada, or of Bntish Columbia™.

In other words, the terms and conditions of surrender of Rupert’s Land and the North-Western Territory are intimately linked
and are not easily severable;

ix) 1t is consistent with the fiduciary duty of the Crown since at least the time of the Roval Proclamation of 1763
that Aboriginal "claims” to lands "be considered and settled in conformity with the equitable principles which have uniformly
governed the British Crown in its dealings with the aborigines®. Therefore, this commitment in the 1867 Address should
apply to both territories as specifically contemplated in this Address; and

x) Consistent with Nowegijick v. The Queen, |1983] 1 S.C.R. 29, at 36, “treaties and starures relating to Indians
should be liberally construed and doubtfu) espressions resolved in favour of the Indians.” While the 1867 and 1869 Addresses
of the Canadian Parliament and the Rupert’s Land and North-Western Territory Order (of which the terms and conditions
of the Addresses are an intepral part) are not “statutes”™, s. 146 of the Constitution Act, 1867 provides that "the Provisions

of any Order in Council in that behalf shall have effect as if thev had been enacted by the [U.K.] Parliament™. [Emphasis
added. |

This approach would also be consistent with judicial rules of interpretation in Canada pertaining to constitutional
instruments. Since the Rupert's Land and North-Western Territory Order is a constitutional document, the "doctrine of
progressive interpretation” should be applied to ensure a flexible interpretation. As Lord Sankey described in Edwards v.
A.G. Canada, [1930] A.C. 124 at 136, constitutional provisions should receive a "broad and liberal interpretation” and not
be "cut down" by "a narrow and technical construction”.

3 Since 1982, this Act is now reterred to as the Consarution Act, [867.

182

Re Eskimo, {1939] S.C.R. 104 (§.C.C)) at 108.

¥ Gros-Louis v. Société de développement de la Baie James, [1974) R.P. 38 (Québec S.C.), per Malouf J. The

decision was reversed in appeal in Société de développement de la Baie James v. Kanatewat, 11975] C.A. 166.
¥4 The equitable principles requirement in the December 1867 Address of the Canadian Parliament is specifically cited
by Malouf J. in Gros-Louis v. Société de développement de la Baie James, [1974] R.P. 38 (Québec §.C.), at 63.
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terres requises pour la colonisation en conformité avec des principes équitables."**
[Emphasis added.]

Also, as B. Clark provides, additional undertakings ensued from the Parliament of Canada in
regard to Rupert's Land and the North-Western Termtory:

"[The December 1867] undertaking apparently did not go far enough to satisfy the

impenial government. Negotiations ensued™® which culminated in a further
undertaking..."*’

Consequently, regardless of whether the Royal Proclamation initially applied to or
excluded Rupert’s Land and the North-Western Territory, there are constitutional obligations on
the part of the Canadian government to adhere to the same equitable principles’ or standards
in such northern and western areas and provide protection to the Aborginal peoples
concerned.’ In addition, the provisions of the Proclamation would automatically apply as
soon as Rupert’s Land and the North-Western Territory was transferred to Canada from the
Hudson's Bay Company in 1870 by the Impenial Parliament.

Further evidence of the uniform application of the Royal Proclamation throughout Canada
is found in the Adjacent Territories Order,® an Imperial Order in Council of constitutional
status that is still in effect in Canada.’® This 1880 Order annexed to the Dominion of Canada

all British Terntories and Possessions in North Amenca and adjacent Islands which were not
already included in the Dominion.’*

In particular, the Order quotes the constitutional commitments made by the Parliament
of Canada in an Address of May 3, 1878 to Her Majesty as part of the terms and conditions for

3% Id. at 64. Unofficial English translation: "When the Imperial Crown transferred Rupert’s Land to Canada, the

Canadian government undertook to settie the claims of Indian tribes to compensate them for lands required for colonization
in conformity with equitable principles.” |[Emphasis added. ]

%6 In the 1867 Address in Schedule {A) of the Order, it is clear that Parliament intended to commit the government

of Canada to terms and conditions that applied not only to the North-Western Terntory but also to Rupert’s Land: "That we
do therefore most humbly pray that your Majesty will be graciously pleased...to unite Rupert's Land and the North-Western
Territory with this Dominion...and we are willing to assume the duties and obligations of government and legislation as
regards these rterritories.” [Emphasis added. |

Further, the request in the 1867 Address for the transfer of borh ternitories to Canada 1s referred 10 in the second
Address in 1869, as well as the need for additional steps and negotiations to be undertaken as indicated by the Queen’s
representatives (see Schedule (B)). Had the 1867 Address of the Dominion Parliament been adequate, both Rupert's Land
and the North-Western Territories would have been transferred to Canada at that time.

7 B. Clark, Native Liberty, Crown Sovereignty {:] The Existing Aboriginal Right to Self-Government in Canada, supra,

note 283, at 113. See also R. v. Weslev, {1932] 2 W.W.R. 337 at 349, where the two Addresses are referred to and applied
without distinction.

' The "equitable principles” obligation in the 1867 Address necessarily refers back to the Roval Proclamation of 1763,

As indicated in Indian and Northern Affairs Canada, In All Farmess [:] A Native Claims Policy (Ottawa: Indian Affairs and

Northern Development, 1981) at 9: "The best known expression of British colonial poticy towards Indians 15 to be found in
the Royal Prociamation of 1763".

¥ For a similar conclusion in regard to the North-Western Territory, see K. McNeil, Native Claims in Rupert's Land

and the North-Westerm Ternitory: Canada’s Constitutional Obligations, supra, note 337, at 21; S. Grammond, Les traités
entre I'Etar canadien et les peuples autochiones (Cowansville, Québec: Les Editions Yvon Blais, 1994), at 118.

¥ Adjacent Territories Order, 1880 (U.K.), R.S.C. 1985, App. II, No. 14.

*' The Adjacent Territories Order is specifically included as part of the "Constitution of Canada”, as defined in s.
52(2) of the Consnitution Act, 1982. The Order is included in the Schedule to the Act under item 8.

%2 See first preambular para. of Order. The sole terntory or possession not annexed at that time was said to be the

*Colony of Newfoundiand and its dependencies”™. The Order transferred to Canada the remaining Arctic territories claimed
by Britain: see P. Hogg, Consnitutional Law of Canada, supra, note 332, vol. 1, at 2-12, n. 41; N. Nicholson, The
Boundanes of the Canadian Federation (Toronto: Macmillan of Canada, 1979) at 57-60; F.W. King, Reporr upon the Title
of Canada to the Islands North of the Mainland of Canada (Ottawa: Government Printing Bureau, 1905).
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the requested territorial transfers:*®

"And whereas the Senate and House of Commons of Canada in Parliament assembled,
have, in and by the Address, dated 3rd day of May, 1878, represented to Her Majesty
‘That 1t is desirable that the Parliament of Canada, on the transfer of the before-
mentioned Territories being completed, should have authority to legislate for their future
welfare and good government, and the power to make all needful rules and regulations
respecting them, the same as in the case of the other terrirories (of the Dominion); and
that the Parliament of Canada expressed its willingness to assume the duties and
obligations consequent thereon:’".** [Emphasis added.)

Based on the Order and accompanying Address of May 3, 1878, it is clear that it was
(and continues to be) the understanding of both the Imperial Crown and the Parliament of Canada
that the federal power to make rules and regulations would apply to the newly-acquired
territories only to the same extent and subject to the same obligations as in the case of the "other
territories"*® of the Dominion. Moreover, the Parliament of Canada explicitly accepted the

"duties and obligations consequent thereon”. These limitations constitute constitutional terms and
conditions.

In addition, the last paragraph of the Adjacent Territories Order. transfers the Territones
or Possessions, including adjacent Islands, in accordance with the following:

"...[they] become and be annexed to and form part of the said Dominion of Canada; and
become and be subject to the laws for the time being in force in the said Dominion, in
so far as such laws may be applicable thereto.” [Emphasis added. |

In regard to Aboriginal peoples, the "laws for the time being in force" in Canada include the
Royal Proclamarion of 1763 and the Rupert’s Land and North-Western Territory Order. These
laws could only be altered at any time through constitutional amendment.

These constitutional provisions in the Adjacent Territories Order are of a general nature,
but they serve to affirm that, in relation to Aboriginal peoples, the "duties and obligations" of
the Canadian government and Parliament in the other territories of Canada were extended to
apply to the territories transferred to Canada under this Order. At the very least, these
constitutional constraints and obligations include the commitments of the Canadian government
and Parliament relating to Aboriginal peoples in the Rupert’s Land and North-Western Territory
Order and the equitable principles in the Roval Proclamation of 1763.**° In this way, a

uniform regime of constitutional recognition and protection was maintained for Abonginal
peoples 1n all regions of Canada.

In relation to Aboriginal peoples, the uniformity of government duty or obligation that
is confirmed by various Imperial instruments reinforces the importance of continuing to use the
Royal Proclamation as a constitutional and legal standard. In particular, the norms in the
Proclamation are critical to consider in matters or circumstances pertaining to any purported
cession, purchase or extinguishment of abonginal nghts.

3 It is worth noting that the use of an Imperial Order in Council to transfer territory to Canada, subject to terms and

conditions included in an Address by the Parliament of Canada is provided for in 5. 146 of the Constitution Act, 1867.
Technically speaking. s. 146 does not specifically contempiate any transfer of the territories and possessions and adjacent
islands referred to in the Adjacent Terntories Order. In any event, in order to erase any doubts of the constitutionality of
the Order, the Imperial Parhament enacted the Colonial Boundaries Act, 1895, 58 & 59 Vict., c. 34, See P. Cumming &
N. Mickenberg, (eds.). Native Rights in Canada (Toronto: Indian-Eskimo Association of Canada, 1972) at 150.

Y Second preambular para. of Order.

3 The terin "other territories™ certainly included Rupert’s Land and the North-Western Territory. However, as

indicated below, 1t also included other terntories in Canada subject to the Royal Proclamation.

3% Whether through the provisions of the Rupert s Land Order or through direct application of the Roval Proclamation

itself, the equitable principles of the Proclamation applied to the territories envisaged by the Adjacent Terntonies Order.




2. The Royal Proclamation of 1763 page 73

In this regard, it is worth repeating here the dictum of Dickson J. in Guerin v. The
Queen, when he emphasized the universal application throughout Canada’s history of the policies
enunciated in the Royal Proclamation. It is especially noteworthy that the following comments
were made in a case in British Columbia, where the applicability of the Proclamation has been
subject to considerable debate:

" [T]his policy with respect to the sale or transfer of the Indians’ interest in land has been
continuously maintained by the British Crown, by the governments of the colonies when
they became responsible for the administration of Indian affairs, and, after 1867, by the
Sfederal government of Canada. Successive federal statutes, predecessors to the present
Indian Act, have all provided for the general inalienability of Indian reserve land except

upon surrender to the Crown, the relevant provisions in the present Act being ss. 37-
41."% [Emphasis added. ]

The above pronouncement by Dickson J. appears to confirm or at least be consistent with
the finding of Hall J. (dissenting) eleven years earlier in Calder v. A.G. British Columbia:

"[The Royal Proclamation] was a law which followed the flag as England assumed
Jurisdiction over newly-discovered or acquired lands or territories. It follows, therefore,
that the Colonial Laws Validity AcP®® applied to make the Proclamation the law of
British Columbia. That it was regarded as being the law of England is clear from the fact
that when 1t was deemed advisable to amend it the amendment was effected by an Act
of Parliament, namely the Quebec Act of 1774."** [Emphasis added.]

Based on the above, it is concluded that the Royal Proclamation of 1763 should be
universally applied throughout Canada. Regardless of whether the Royal Proclamation of 1763
initially applied to or excluded Rupert’s Land and the North-Western Territory, the constitutional
obligations in the Order. required the Canadian government to adhere to the same equitable
principles or standards in the vast northern and western areas of Canada and provide protection
to the Aboriginal peoples concerned. In this way, the Order served to affirm that, in relation to

Aboriginal peoples, a uniform regime of constitutional recognition and protection was
contemplated for all regions of Canada.

In regard to Aboriginal peoples, the constitutional obligations connected with the Rupert’s
Land and North-Western Territory Order continue to be applicable and in effect in Canada. Yet,
too often, these important provisions are ignored or underestimated by governments and courts

in Canada. This disregard for the rule of law acts to the severe detriment of the Aboriginal
peoples concerned.

The binding nature of the Proclamation is further examined under the next sub-heading.

" Guenin v. The Queen, (1984) 13 D.L.R. (4th) 321 at 340 per Dickson J. In B. Slattery, First Nations and the

Constitution: A Quesiion of Trust, (1992) 71 Can. Bar Rev. 261, at 291, it is provided: "There 18 good reason to think that
the Royal Proclamation, 1763 applied to British Columbia when it was issued, or at any rate became applicable whenever
the area was officially claimed by the Crown...Even if the Proclamation did not apply, it seems clear that the common law
principies reflected in the Proclamation extended to British Columbia, as they did to other parts of Canada.” {Emphasis

added. ]
An Act to Remove Doubts as to the Validity of Colonial Laws, 28 & 29 Vict., c. 63 (1865).

369

Calder v. A.-G. British Columbia, (1973} S.C.R. 313, at 395.
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2.4  Binding Nature of the Royal Proclamation’

In R. v. White and Bob. Norris J.A. indicates that the Royal Prociamation prevails over
any colonial legislation, as follows:

"It would have required specific legislation to extinguish the aboriginal rights, and it is
doubtful whether Colonial legislation, even of a special kind, could extinguish these rights

in view of the fact that such rights had been confirmed by the Royal Proclamation of
1763.”371

Moreover, to amend or repeal the terms of the Royal Proclamation would have had to
have been effected by Imperial statute. As B. Slattery provides:

"...the Imperial Parliament had the authonty to modify or to rescind the Proclamation’s

provisions regarding Indian lands, and to extinguish land rights recognized there, in any
of the American colonies under the Crown's sovereignty."*”?

In addition, it is the view of this study that the Royal Proclamation 1s a constitutional
instrument.’” Based on the doctrine of ultra vires, constitutional instruments are not within
the competence of either the federal or provincial legislatures to repeal or amend (unless
expressly provided otherwise in a valid constitutional instrument). In other words, it can be
argued that even in the absence of the Colonial Laws Validity Ac’™, the Royal Proclamation
of 1763 as a constitutional instrument would be binding on federal or provincial legislatures in

Canada. Laws in contravention of the terms of the Proclamation would be subject to judicial
3 375
review,

Nevertheless, it is still uselful to examine the Colonial Laws Validiry Act to determine its
constitutional implications in regard to the Royal Proclamation. Section 4 of the Act provided:

"No colonial law passed with the concurrence of or assented to by the governor of any
colony, or to be hereafter so passed or assented to, shall be or be deemed to have been
void or inoperative by reason only of any instructions with reference to such law or the
subject thereof which may have been given to such governor by on behalf of Her
Majesty, by any instrument other than the letters patent or instrument authorizing such
governor to concur in passing or to assent to laws for the peace, order, and good
government of such colony, even though such instructions may be referred to in such
letters patent or last-mentioned instrument." [Emphasis added.]

Y The views in this sub-heading are inspired principally from those expressed in B. Clark, Narive Liberty, Crown
Sovereignty, supra, note 283, at 73-75.

L]

R. v. White and Bob, {1964) 50 D.L.R. (2d) 613 (B.C.C.A.) at 662. This holding by Norris J.A. is quoted in R.
v. Isaac, (1975) 13 N.S.R. (2d) 460 (N.S.S.C. App. Div.) at 485,

3T

B. Slattery, The Land Rigts of Indigenous Canadian Peoples, As Affected by the Crown's Acquisition of Their
Terntories, note 230, supra, at 314.

" See sub-heading 2.5 infra.

174

An Act to Remove Doubts as to the Validity of Colonial Laws, 28 & 29 Vict., ¢. 63 (1865).
5 ln this regard, see K.C. Wheare, The Constiutional Structure of the Commonwealth (Oxford: Clarendon Press,
1960), c. 3; and P. Hogg, Constitutional Law of Canada, supra, note 332, vol. 1, at 5-21, n. 81: "It could be argued that
judicial review does not now depend on 5. 52(1) lof the Cornstitution Act, [982], and did not before 1982 depend on the
Colonial Laws Validity Act. The argument 1s that judicial review depends, not on a doctnine of nconsistency or repugnancy,
but on 2 doctrine of ultra vires. What is important abour a constitution is, not that it is a supreme law, but that it limits the

powers of legislative bodies. An attempt by a legislative boav 10 act outside its powers is void because it is ultra vires.”
[Emphasis added.]
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As B. Clark explains:

"This crucial section in effect said that laws made by the colonial government would be
deemed invalid if contrary to constiturive instructions in the governor's roval commission
under the great seal of Great Britain; but they would not be deemed invalid merely for

breaching the governor's royal instructions under the signet and sign-manual."”’
[Emphasis added.]

As evidenced from the following excerpt from the Roval Proclamation of 1763, the
Proclamation was issued by letters patent under the great seal of Great Britain;’”’ the letters
patent authorized colonial governors to establish Assemblies and make laws for the peace, order,
and good government of their colonies; and new and old colonies were treated uniformly in
regard to their powers:

"We have thought to publish and declare, by this Our Proclamation, that We have, in the
Letters Patent under our Great Seal of Great Britain, by which the said Governments are
constituted, given express Power and Direction to our Governors of our Said Colonies
respectively, that so soon as the state and circumstances of the said Colonies will admit
thereof, they shall, with the Advice and Consent of the Members of our Council, summon
and call General Assemblies, within the said Governments respectively, in such Manner
and Form as is used and directed in those Colonies and Provinces in America which are
under our immediate Government, And We have also given Power to the said Governors,
with the consent of our Said Councils. and the Representatives of the People so to be
summoned as aforesaid, to make, constitute, and ordain Laws, Statutes, and Ordinances
for the Public Peace, Welfare, and good Government of our said Colonies, and of the
People and Inhabitants thereof, as near as may be agreeable to the Laws of England, and
under such Regulations and restrictions as used in other Colonics.” |Emphasis added. ]

Therefore, Clark concludes:

"...the Royal Prociamation of 1763 was covered by section 4, and thereby was confirmed

in its binding effect upon colonial governments in virtue of the imperial Parliament’s
Colonial Laws Validity Act."*

In Delgamuukw v. British Columbia, Wallace J.A. recognizes the binding nature of the
Proclamation as follows:

“...the Roval Proclamation was binding upon any subjects within the territories to which

it applied, and may have been an expression of the policy of Great Britain with respect
to Indians in its North American territories..."*"

However, what is not clear is how Wallace J.A. reaches the conclusion that local

institutions of government were not restricted by the Royal Proclamation. In this regard, it is
provided:

"In my view, when the Crown acquired sovereignty over the territory and created the
colonies of Vancouver Island, and later, British Columbia, Parliament acquired the power
to give effect to policies considered beneficial to all the inhabitants. All of the inhabitants,
native and non-native were protected by the common law which could be altered only
through Parliament. Neither the Imperial Parliament, nor local institutions were restricted

B. Clark, MNative Liberrv, Crown Sovereignty, supra, note 283, at 73.

317

Campbell v. Hall, (1774) Lottt 655. 739, 98 E.R. 848.

5 1d., at 74.

39

Delgamuukw v. British Columbia, [1993]) 5 W.W.R. 97 (B.C.C.A.), at 227.




2. The Roval Proclamation of 1763 page 76

in this by the Roval Proclamation or any policy it might have reflected.”* [Emphasis
added.]

It may be that Wallace J.A. is referring here solely to colonial institutions in British Columbia.
The judge had indicated in an earlier part of his judgment that, in his view, the Proclamation did
not apply to British Columbia.® Alternatively, Wallace J.A. may be saying that local
institutions were not restricted in altering the common law by the Royal Proclamation. In any
event, it cannot be said that the Royal Proclamation was not binding on colonial institutions in
areas where the Proclamation applied.’*

2.5 Constitutional Status of the Royal Prociamation

It has been held by the courts that the Royal Proclamation of 1763 has the force and
effect of statute in Canada.™ In Culder v. A.-G. British Columbia, Hall J. describes the
Proclamation as analogous to the Magna Carta:

"This Proclamation was an Executive Order having the force and effect of an Act of
Parliament and was described...as the ‘Indian Bill of Rights’. Irs force as a statute is
analogous to the status of the Magna Carta which has always been considered to be the
law throughour the Empire...The Proclamation must be regarded as a fundamental

document upon which any just determination of original rights rests."™ [Emphasis
added.]

B. Slattery describes the constitutional significance of this statutory impact in the
following terms:

“As such, [the Proclamation] had the effect of an Imperial statute®™ and was
paramount to local statutes under the Colonial Laws Validity Act, 1865.°* If this is
correct, pre-Confederation colonial legislation must be read subject to the Proclamation’s
te