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THE SPEAKER OF THE SENATE

Ottawa

Mr. Speaker,

Pursuant to subsection 65(3) of the Official Languages Act, I am pleased to present to you, 
for tabling in the Senate, a copy of the report regarding the investigation into the on-line 
posting of decisions by the Courts Administration Service.

Yours sincerely,

Graham FraserGraham Fraser



THE SPEAKER OF THE HOUSE OF COMMONS

Ottawa

Mr. Speaker,

Pursuant to subsection 65(3) of the Official Languages Act, I am pleased to present to 
you, for tabling in the House of Commons, a copy of the report regarding the investigation 
into the on-line posting of decisions by the Courts Administration Service.

Yours sincerely,

Graham FraserGraham Fraser
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EXECUTIVE SUMMARY

The purpose of this report is to inform Parliament of the need 
to clarify the obligations arising from the Official Languages Act 
regarding the on-line posting of federal court decisions. This report 
follows a report to the Governor in Council, which had recommended 
that the government table a bill or apply for a reference to the 
Supreme Court of Canada in order to clarify the language obligations 
set out under the Act.

As Canada’s commissioner of official languages, I usually prefer 
to use persuasion and negotiation in my role as ombudsman to 
resolve complaints I receive related to federal institutions. Until 
now, I have very rarely exercised the authority vested in me by 
section 65 of the Act to submit a report to the Governor in Council or 
to Parliament. However, I believe that, in the case at hand, given the 
legal uncertainty over the past several years, the importance of the 
language rights at stake, the magnitude of the impact of this issue 
on Canadians who appear before the courts, the exhaustion of other 
options, and the lack of appropriate government action in response 
to my report to the Governor in Council, a report to Parliament is the 
only way to intervene.

Since 2007, the Office of the Commissioner of Official Languages 
has received a number of complaints regarding the on-line posting 
of federal court decisions by the Courts Administration Service 
(CAS). The complainants claim that decisions were posted in only 
one language and that a translation was not available for several 
months, if not years, following the posting of the original decision.

These complaints were the starting point of a long investigation 
process undertaken by the Office of the Commissioner, during which 
we made several attempts to find acceptable solutions to resolve 
the issues raised by the complainants. These discussions were 
unsuccessful and, in 2015, I issued a final investigation report in 
which I found that CAS did not fulfill the obligations set out under 

Part IV of the Act regarding communications with and services to 
the public. Under this part of the Act, decisions must be posted on 
federal court Web sites in both official languages simultaneously.

CAS is of the opinion that Part III of the Act, regarding the 
administration of justice, applies to the on-line publication of 
decisions rather than Part IV, which sets out the language obligations 
of federal institutions regarding communications with the public. 
Given this difference of opinion in the interpretation of the Act and its 
application to federal court decisions published on court Web sites, 
CAS did not act on the recommendation I made in my final report. 

The continued ambiguity surrounding the application of these 
statutory provisions to federal courts creates considerable legal 
uncertainty in an area as fundamental as access to justice in both 
official languages. This ambiguity continues to have an impact on 
the complaints that the Office of the Commissioner receives every 
year on this subject. 

As a matter of fact, the current controversy is preventing my 
investigations from providing a tangible solution to complainants 
who want to access federal court case law in the official language 
of their choice. That is why I have decided to bring this matter to the 
attention of the Governor in Council and, ultimately, Parliament.

Since the government has no intention, in the short or medium term, 
to take steps to clarify the issue of posting federal court decisions 
on-line in both official languages, I recommend that Parliament 
send this report to one of the two standing committees on official 
languages for review so that it may recommend that the government 
table a bill clarifying the language obligations of federal courts in  
this regard.
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COMMISSIONER’S AUTHORITY WITH RESPECT TO 
REPORTS TO PARLIAMENT

The Official Languages Act mandates me to investigate any 
complaint regarding a contravention of the Act in the administration 
of a federal institution. Under subsection 63(3) of the Act, I have the 
authority to issue recommendations in an investigation report where 
I find that a federal institution failed to comply with the Act. If I am 
of the opinion that these recommendations were not implemented 
within a reasonable time, subsection 65(1) of the Act grants me the 
power to submit, as a first step, a report to the Governor in Council 
so that the Governor in Council may take such action as it considers 
appropriate in response to my recommendations. As a second step, 
subsection 65(3) provides for the option of submitting a report to 
Parliament if the first step did not suitably resolve the situation.

In the case at hand, the response proposed by the government to 
my report to the Governor in Council does not resolve the ambiguity 
in the interpretation of the Act or in its application regarding the on-
line posting of court decisions. A report to Parliament is therefore the 
only possible way to bring the clarification sought.

INVESTIGATION

From 2007 to 2011, the Office of the Commissioner of Official 
Languages received six complaints about the language of the posted 
decisions of the Federal Court, the Federal Court of Appeal and the 
Tax Court of Canada. The Office of the Commissioner conducted an 
investigation of CAS, which is responsible for posting federal court 
decisions, to determine whether this institution was fulfilling its 
language obligations regarding communications with and services to 
the public under Part IV of the Act. 

Together with the federal courts in question and CAS, we 
explored many solutions to try to resolve the complaints. In 2010, 
three meetings were held between Office of the Commissioner 
representatives and CAS representatives to discuss their positions 
on Parts III and IV of the Act. I also met with the chief justices of 
the Federal Court, the Federal Court of Appeal and the Tax Court 
of Canada between 2010 and 2011. The discussions with CAS 
continued until 2014. Since these efforts did not yield any results, 
I completed my investigation and issued a recommendation in a final 
report submitted to CAS on February 25, 2015 (Appendix A).

CAS and the Tax Court of Canada both provided responses as part of 
the investigation and shared their interpretation of the Act regarding 
the on-line posting of decisions. These institutions maintained that 
Part III, regarding the administration of justice, applies when federal 

court decisions are published on-line, rather than Part IV, which 
governs the language of communications with the public. Section 20 
of Part III specifies the conditions and timeframes in which court 
decisions must be made available to the public in both official 
languages.

Upon completing the investigation, I found that it is in fact Part IV of 
the Act that governs the on-line posting of federal court decisions. 
This is an administrative task rather than a judicial one. The on-line 
publication of decisions follows the handing down of a judgment, 
which concludes the judicial process. Therefore, this service or this 
on-line communication is beyond the scope of Part III of the Act. 

Therefore, to meet the requirements of Part IV of the Act, CAS 
must post the legal decisions of federal courts simultaneously on 
the Web sites in both official languages. If both versions are not 
posted simultaneously, this service or communication is not of equal 
quality in both official languages and does not meet the standard of 
substantive equality provided for by Part IV. I therefore recommended 
that CAS make every effort to post decisions on federal court Web 
sites in both official languages simultaneously.

REPORT TO THE GOVERNOR IN COUNCIL

Given the disagreement over the interpretation of the Act between 
the Office of the Commissioner and the federal institutions in 
question, and considering that my recommendation was not 
implemented, I submitted a report to the Governor in Council in 
April 2016 regarding the on-line posting of federal court decisions 
(Appendix B).

In this report, I indicated that the problem at the root of my 
investigation has been ongoing in some shape or form since well 
before the creation of CAS in 2003 and is a major barrier to access 
to justice in both official languages. 

Considering that this unresolved issue must be handled in a timely 
manner, I recommended the Governor in Council take one of the 
following two actions:

1. table a bill to clarify the obligations of federal courts pursuant 
to Part IV of the Official Languages Act with respect to the 
language in which their decisions are posted on their Web 
sites; or

2. apply for a reference to the Supreme Court of Canada for 
a ruling on the interpretation of the obligations of courts 
pursuant to Parts III and IV of the Official Languages Act with 
respect to the language in which federal court decisions are 
handed down and published through their Web sites.
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RESPONSE FROM THE MINISTER OF JUSTICE

In a letter dated June 14, 2016, the Minister of Justice described 
the approach the government has chosen in response to my 
report to the Governor in Council (Appendix C). She stated that the 
government will opt for a practical, cost-effective solution to attempt 
to resolve the issue raised in my report, but did not provide  
further details.

The Minister of Justice did not say that the government is 
considering implementing, in the short or medium term, the 
recommendation I made in my report to the Governor in Council. In 
fact, no measure in the form of a reference to the Supreme Court of 
Canada or in the form of a bill was mentioned.

IMPORTANCE OF CLARIFYING THE OFFICIAL 
LANGUAGES ACT WITH RESPECT TO THE LANGUAGE 
OBLIGATIONS ASSOCIATED WITH PUBLISHING 
FEDERAL COURT DECISIONS 

Although the measures taken by the government are a step in 
the right direction toward a better process for translating court 
decisions, they do not resolve the difference of opinion on the 
language obligations of federal courts regarding the on-line 
posting of their decisions. Although the practical solution being 
proposed would probably reduce translation times, the fact remains 
that decisions that are not posted in both official languages 
simultaneously—in other words, the vast majority of decisions—will 
continue to be posted in just one language, that is, mainly in English. 

Broadly speaking, the current stalemate affects a large number of 
decisions posted on-line every year. These decisions form a critical 
body of case law for Canadians and they are available in only  
one language. 

CONCLUSION AND RECOMMENDATION

In light of the foregoing, the issue of federal court obligations 
pursuant to Part IV of the Official Languages Act with respect to 
the language in which their decisions are posted on-line cannot be 
definitively resolved using the approach proposed by the Minister  
of Justice.

It is clear that the government decided not to opt for the judicial 
approach (i.e., the application for a reference to the Supreme Court 
of Canada) or the legislative approach (i.e., the tabling of a bill) to 
clarify the language obligations of federal courts. 

Therefore, I recommend that Parliament send this report to one of 
the two standing committees on official languages to:

• thoroughly examine the issues raised regarding equal access 
to justice in both official languages; and

• recommend the legislative amendments that should be 
made to the Official Languages Act to clarify the language 
obligations applicable to the language in which federal court 
decisions are posted on-line. 
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APPENDIX C
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Minister of Justice Ministre de la Justice

and Attorney General of Canada et procureur general du Canada

tt'K 14 2016

Mr. Graham Fraser

Commissioner of Official Languages
Floor 6

30 Victoria Street

GatineauQC K1A0T8

Dear Commissioner Fraser:

C.L.O. / CABINET DU COMMISSAIRE
The Honourable / L'honorable Jody Wilson-Raybould, PC, Q.C, MP. / c.p., c.r., dfeputee R ^ C U

Ottawa, Canada K1A 0H8

J 1 7 2016JUN

RECEIVED
CPU OFFICE OF THE COMMISSIONER

Thank youfor your letter of April 7, 2016, and enclosed report addressed to the Governor
in Council concerning the language of decisions posted bythe Courts Administration
Service (CAS) on the federal courts' websites. It was a pleasure to meet with youon
May 6, 2016, to discuss this matter and others related to access tojustice in both official
languages.

As mentioned during our meeting, the Government will pursue a practical solution in
compliance withthe Official Languages Act that would increase access to justice in
both official languages, and demonstrate the Government's strongcommitment towards
the official languages of Canada.

While this work is already well underway, it will not be possible to meet the deadline of
June 15, 2016, to respond to your report. Please rest assured, however, that my officials
are currently working with officials in other departments and with the CAS to bring this
matter to a practical and cost-effective solution.

Respectfully,

acM^^

Honourable Jody Wilson-Raybould

c.c: Mr. William F. Pentney, Q.C.
Deputy Minister of Justice and Deputy Attorney General of Canada

Mr. Daniel Gosselin

Chief Administrator, Courts Administration Service

Canada
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The Honourable Jody Wilson-Raybould, P.C., Q.C. M.P.
Minister of Justice and

Attorney General of Canada
284 Wellington Street
Ottawa, Ontario K1A0H8

Dear Minister:

With your good offices, I would like to draw the Governor in Council's attention to a report
following up on an investigation my office conducted of the Courts Administration Service
(CAS) regarding the language of federal court decisions posted on their Web site.

The investigation report found that CAS had failed to meet its obligations under Part IV of
the OfficialLanguages Act (the Act) by not posting federal court decisions on their Web site
in both official languages simultaneously. In its response to our investigation report, CAS
reiterated its commitment to reducing translation times while indicating that my
recommendations could not be implemented due to the legal dispute between our two
organizations on the interpretation of Part IV of the Act and its application to decisions
posted on federal court Web sites.

Because of this legal dispute on the interpretation of the obligations set out in Part IV of the
Act, I have decided to use my powers under subsection 65(1) of the Act and submit a report
to Governor in Council so it may take one of the two measures recommended in the
enclosed report. This provision also sets out the possibility of making a report to Parliament
if I am not satisfied with the Governor in Council's response.

In my report, I recommend to the Governor in Council to take one of the two following
actions:

1) table a bill to clarify the obligations of federal courts pursuant to Part IV of the
Official Languages Act with respect to the language in which their decisions are
posted on their websites;

or

2) apply for a reference to the Supreme Court of Canada for a ruling on the
interpretation of the obligations of federal courts pursuant to parts III and IVof
the OfficialLanguages Act with respect to the language in which federal court
decisions are handed down and published through their websites.

30 Victoria Street, 6th Floor, Gatineau, Quebec K1A 0T8
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Consequently, I would appreciate if you could inform me by June 15 of the government's
decision regarding the measure it intends to implement to clarify CAS's obligations under
Parte III and IV of the Act.

Enclosed please find the report to Governor in Council, which I have also sent to the Clerk
of the Privy Council and the Chief Administrator of CAS.

The French version of this letter is also enclosed.

Yours sincerely,

End.

c.c.: Mr. William F. Pentney
Deputy Minister of Justice

Graham Fraser



Commissaire aux TJjxSSSi Commissioner of
langues officielles IglssSg Official Languages

N/SIGE : 408949
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L'honorabie Jody Wilson-Raybould, c.p., c.r., deputee
Ministre de la Justice

et Procureure generale du Canada
284, rue Wellington
Ottawa (Ontario) K1A0H8

Madame la Ministre,

Grace a vos bons offices, je voudrais porter a I'attention du gouverneur en conseil un
rapport qui fait suite a une enquete que mon bureau a menee a regard du Service
administratif des tribunaux judiciaires (SATJ) relativement a la langue des jugements des
cours federales qui sont affichees sur leur site Web.

Plus particulierement, le rapport d'enquete a conclu que le SATJ a manque aux obligations
prevues a la partie IV de la Loi sur les langues officielles (la Loi) en n'affichant pas les
jugements des cours federales sur leur site de maniere simultanee dans les deux langues
officielles. Dans sa reponse a notre rapport d'enquete, le SATJ a reitere son engagement a
reduire les delais de traduction tout en indiquant que mes recommandations ne pouvaient
pas etre mises en ceuvre en raison du differend juridique entre nos deux organisations sur
('interpretation de la partie IV de la Loi et sur son application aux jugements affiches sur les
sites Web des cours federales.

C'est en raison de ce differend juridique sur Interpretation des obligations prevues a la
partie IV de la Loi que j'ai decide d'utiliser les pouvoirs que me confere le paragraphe 65(1)
de la Lo/'et de soumettre un rapport au gouverneur en conseil afin que ce dernier prenne
une des deux mesures recommandees dans le rapport ci-joint. Cette disposition prevoit
egalement, dans une deuxieme etape, la possibility de deposer un rapport au Parlement si
je ne suis pas satisfait de la reponse du gouverneur en conseil.

Plus particulierement, je recommande au gouverneur en conseil de :

1) deposer un projet de loi visant a clarifier les obligations des tribunaux federaux en
vertu de la partie IV de la Loieu egard a la langue d'affichage de leurs jugements
sur leur site Web;

ou

2) presenter une demande de renvoi a la Cour supreme du Canada afin que cette
derniere se prononce sur I'interpretation des obligations des tribunaux en vertu des
parties III et IV de la Loi en ce qui concerne la langue dans laquelle les decisions
des tribunaux federaux sont rendues et publiees par I'entremise de leur site Web.

30, rueVictoria, 6' Stage,Gatineau (Quebec) K1A 0T8
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Par consequent, je vous serais reconnaissant de m'informer d'ici le 15 juin prochain de la
decision du gouvernement concernant la mesure qu'il a I'intention de mettre en oeuvre afin
de clarifier les obligations du SATJ en vertu des parties III et IV de la Loi.

Vous trouverez done ci-joint le rapport au gouverneur en conseil que j'ai aussi transmis au
greffier du Conseil prive et a I'Administrateur en chef du SATJ.

Vous trouverez egalement la version anglaise de cette lettre en annexe.

Veuillez agreer, Madame la Ministre, I'expression de mes sentiments les plus distingues.

Graham Fraser

P.j.

c.c. Monsieur William F. Pentney
Sous-ministre de la Justice




