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Résumé 

La présente étude porte sur le processus de 

réglementation qui est confié à des mécanismes publics de 

contrôle et de responsabilité. Il s'agit plus précisément de la 

filtration de l'investissement étranger au Canada, aux termes de 

la Loi sur l'examen de l'investissement étranger, adoptée en 

1973. Nous cherchons d'abord à déterminer s'il est possible de 

tirer de l'exemple fourni par cette loi; des renseignements quant 

aux avantages et aux désavantages que présente l'utilisation du 

Cabinet comme mécanisme de réglementation. Nous étudions en 

particulier deux aspects de la responsabilité: le contrôle 

politique de l'autorité élue sur l'autorité non élue, et 

l'imputabilité de, ceux qui prennent les décisions en mati~re de 

réglementation, c'est-à-dire en ce cas, le ministre désigné et le 

Cabinet, devant le Parlement et le public. 

Nous examinons dans le premier chapitre la structure du 

processus actuel de réglementation. Le deuxi~me chapitre 

contient une description et une analyse des rôles et des 

responsabilités des principaux acteurs à ce processus. Le 

troisième chapitre comprend une évaluation du processus de la Loi 

sur l'examen de l'investissement étranger, du point de vue de la 

responsabilité politique. A partir de cette évaluation, nous 

pesons les avantages et les désavantages de l'utilisation du 
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- 2 - 

Cabinet comme organisme de réglementation. 

Soulignons qu'il ne s'agit pas ici d'une étude des 

coûts et des avantages de la réglementation de l'investissement 

étranger, ni de la valeur de la politique canadienne dans le 

domaine du contrôle de l'investissement étranger. Il ne s'agit 

pas non plus d'une étude sur l'efficacité de l'Agence d'examen de 

l'investissement étranger comme organisme de réglementation. 

Nous examinons simplement dans les pages qui suivent certains 

aspects de la Loi sur l'examen de l'investissement étranger comme 

modèle particulier de réglementation, soit la réglementation par 

le Cabinet. 
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SUMMARY 

This is a study of a regulatory process which is predicated 

on political controls and accountability. The process is that 

involving the screening of foreign investment in Canada intro 

duced under the Foreign Investment Review Act, enacted in 1973. 

The purpose of the study is to determine what the FIRA example 

can tell us about the advantages and disadvantages of using 

Cabinet as a regulatory authority. In particular, the study 

focusses on two aspects of accountability, one the political 

control of elected over non-elected authorities, the other the 

answerability of those who make regulatory decisions, in this 

case the designated Minister and Cabinet, to Parliament, and to 

the public. 

The first chapter analyses the design of the present 

regulatory structure and process. The second chapter describes 

and analyses the roles and responsibilities of the principal 

participants in the process. Chapter Three consists of the 

evaluation of the FIRA process from the perspective of political 

accountability. On the basis of this evaluation, we offer an 

assessment of the advantages and disadvantages of the employment 

of Cabinet as a regulatory authority. 

It must be emphasized that this study is not a study of 

the costs and benefits of the regulation of foreign investment 

or of the merits of Canada's policy on screening foreign invest 

ment. Nor is it a study of the effectiveness of FIRA as a 

regulatory body. It is solely an examination of specific issues 

related to the FlRA process as a particular regulatory model, 

namely regulation by Cabinet. 

v 



POSTSCRIPT 

In the Speech from the Throne on April 14, 1980 the 

Government announced its intention to amend the Foreign 

Investment Review Act "to provide for performance reviews of 

how large foreign firms are meeting the test of bring sub 

stantial benefits to Canada ... [and] to ensure that major ac 

quisition proposals by foreign companies will be publicized 

prior to a government decision on their acceptability." 

No action had been taken, however, at the time this study was 

completed, to enact such amendments. To the extent that a 

notification process will provide some degree of public in 

formation and specifically will ameliorate some of the problems 

we discussed concerning third party representations, such an 

amendment is to be welcomed. The proposed amendments, 

however, do not address the major problems identified in this 

study associated with the general lack of meaningful public 

information which interested participants require to evaluate 

Cabinet's performance of its regulatory responsibilities. 

vi 
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INTRODUCTION 

The political accountability of regulatory authorities 

is one of the central issues in the current debate on 

t 1 1 t t.i 't' d 1 governmen a regu a ory ac lVl les an processes. This 

concern arises from the fact that regulatory agencies are often 

delegated discretionary powers that permit them in effect to 

make public policies rather than "simply" to implement 

policies made by appropriate authorities. The centrality of 

the concern for "accountable" regulation provides the focus 

and justification for this analysis of a regulatory process 

and agency that are predicated on political controls and 

accountability. The process in question is that involving 

the screening of foreign investment in Canada introduced 

under the Foreign Investment Review Act which was enacted in 

1973. 

For our purposes, it is useful to suggest that the 

concept, political accountability, as it pertains to regulatory 

institutions and processes, has two primary aspects or faces. 

One, which concerns the relationship between elected and non- 

elected authorities, involves the political control of the 

former over the latter. The secon~which is no less important, 

although it has received far less emphasis, concerns the 
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relationship between two sets of elected authorities, namely 

Cabinet and parliamentarians. This aspect of accountability 

involves what perhaps can be described as the answerability 

of the former to the latter. It is this aspect that the 

Lambert Royal Commission had in mind when it defined accounta 

bility as "the liability assumed by all those who exercise 

authority to account for the manner in which they have ful 

filled responsibilities entrusted to them .... "2 According 

to this aspect of political accountability, Cabinet collectively 

and individual ministers are responsible to Parliament for 

the exercise of their responsibilities. Parliament, for its 

part, as representative of the people, has a responsibility 

to ensure that Cabinet is performing, or has performed, its 

functions effectively and legitimately, that is within the 

terms of the mandates conferred on Cabinet by laws enacted by 

Parliament. It is important, that in the quest for accountable 

regulation, emphasis should not be placed only on the political 

control by Cabinet or the answerability of Cabinet, but also 

on the responsibility of Parliament for, again as the Lambert 

Commission has stated, "Parliament's responsibility, which 

is of no less importance, is the continuous scrutiny that it 

is empowered to maintain over the Government's implementation 

of. the measures to which Parliament has given assent."3 

with respect to the first aspect of accountability, 

the foreign investment review process is one in which the 
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principles of political control are clearly dominant. 

The agency is not independent in any meaning of the 

concept as it relates to regulatory agencies such as the 

Canadian Transport Commission, the National Energy Board, or 

the Canadian Radio-television and 'Pe Le coramun i.ca't i.o ns Com 

mission.4 In the first place, the chief executive of the 

Agency, the Commissioner, is not appointed for a fixed term 

but holds office at the pleasure of the Governor in Council 

(in effect the Cabinet). In other words, he can be summarily 

removed for any reason and not solely "for cause". Secondly, 

and perhaps more importantly, the agency does not possess 

any independent decision-making capacity. It is a regulatory 

process. It is the Minister responsible for the administration 

body whose function is, by statute, "to advise and assist 

the Minister in connection with the administration" of the 

5 Act. This is not to suggest, however, that the Agency is 

not a significant participant in the regulatory process, but 

simply to emphasize its dependent, subordinate role in the 

of the Act who can order, according to the requirements of 

the statute, investigations into possible foreign takeovers 

or investments, and subject "non-eligible persons" to screening. 

It is the Minister alone who decides whether to publish 

undertakings agreed to by applicants when decisions are 

announced. 
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It is the Minister who is authorized to issue guidelines 

related to the implementation and administration of the Act. 

It is the Cabinet which alone is empowered to make all 

regulations under the provisions of the Act. Finally, and 

most importantly, it is the Cabinet, on the recommendation 

of the Minister, which alone decides whether the proposed 

foreign investment meets the statutory test of "significant 

benefit to Canada" and is, or is not, permitted. In short, 

all the decisions, both on policy matters and on individual 

decisions are, by statute, to be made by elected officials. 

The FlRA process, thus, is the quintessential politically 

controlled and directed regulatory process. 

Insofar as the second face of political accountability 

of the FlRA process is concerned, namely the answerability of 

Cabinet to Parliament, the Foreign Investment Review Act con 

tained no special statutory arrangements to provide for such 

accountability. In lieu of any such arrangements, Parliament 

must rely on the established traditions of ministerial res 

ponsibility, individual and colledtive, to ensure that Cabinet 

is accountable for the exercise of its powers under the stature. 

Before turning to an outline of the scope and content 

of the study, it is imperative, given the controversy that 

continues to rage in Canada around the subject of foreign 

investment in general and FlRA in particular, that we emphasize 

-a 
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what this study does not attempt. It is not a study of the 

costs and benefits of the regulation of foreign investment, 

or of the merits of Canada's policy on screening foreign in- 

vestment. Nor, it must be stated, is it a substantive review 

of the effectiveness of FIRA as a regulatory body. The study 

confines itself to an examination of specific issues related 

to the FIRA process as a particular regulatory model, namely 

regulation by Cabinet. 

The purpose of the study will be to answer a funda- 

mental question, namely: what can the FIRA example tell us 

about the advantages and disadvantages of using Cabinet as a 

regulatory authority? To answer this question in a comprehen- 

sive manner we canvass the perspectives of the principal 

participants in the process: Cabinet as a collectivity, 

individual ministers and departments, FIRA officers, companies 

being acquired, competitors, investors, Members of Parliament, 

provincial governments and citizens. On the basis of these 

perspectives and employing a number of basic criteria such 

as responsiveness, openness, fairness and flexibility, an 

6 
evaluation of the FIRA process will be developed. This 

evaluation will concentrate on an assessment of how the regime 

of political accountability, in both meanings of the concept 

as we have defined it, has been implemented. 
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The study consists of five chapters. The first 

analyses the design of the present regulatory structure 

and process. It explains why this particular model was 

accepted as the most appropriate method of regulating foreign 

investment. Chapter Two consists of a multi-faceted analysis 

of the current FlRA process. Among the topics examined are 

the development of regulatory procedures and substantive 

policy guidelines and regulations. The major part of this 

chapter is an analysis of the "adjudicative" process of 

FlRA, i.e. the disposition of individual applications. In 

this chapter we will describe and analyse the roles and 

responsibilities of the principal participants in the review 

process. 

Chapter Three of the study consists of our evaluation 

of the FlRA process from the perspective of political ac 

countability. In this chapter we will describe and attempt 

a weighing of, from a variety of perspectives, the advantages 

and disadvantages that arise in the FlRA process. In Chapter 

Four we set aside for the moment the specific matter of the 

FlRA process to survey other instances, both federal and 

provincial, where Cabinets play regulatory roles, that are 

comparable, in whole or in part, to those played in the FlRA 

process. In the fifth and final chapter, on the basis of 
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our analysis of the FlRA process, we offer an assessment of 

the advantages and disadvantages of the employment of Cabinet 

as a regulatory authority. 
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# 
CHAPTER ONE 

Background and Design of FlRA 

In this part, our objective is to outline the background 

and development of the present foreign investment regulatory 

process. It is our contention that an appreciation of this 

section turns to a discussion of the document that provided 

background is necessary to any comprehensive assessment of 

the merits of the FlRA process as a model. In the first 

section, we describe, in an admittedly most summary fashion, 

some of the historical antecedents of the model. The next 

the original blueprint for FlRA, namely the Gray Report 

(officially titled Foreign Direct Investment in Canada).l 

We then analyse the legislative phase that.produced FlRA with 

the emphasis placed on the factors that appear to have been 

influential in the decision to create this particular form of 

a regulatory model. 

It should be emphasized that we are not attempting to 

provide a comprehensive history of Canadian governmental 

responses to the issue of foreign investment. Rather, we 

are simply trying to isolate and concentrate on those aspects 

of that history which throw light on why the particular model 

of regulation by Cabinet decision-making and agency advice 

was selected. 
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1. Historical Antecedents 

The ancestral development of Canadian initiatives on 

foreign investment issues have been well-traced by a number 

of writers.2 Among these initiatives have been the identifi 

cation of various key sectors such as transportation, broad 

casting and banking, in which the extent of foreign ownership 

has been restricted, and the employment of tax incentives and 

disincentives, particularly with respect to magazines. Another 

initiative, which was in large part the result of the Gordon 

Royal Commission on Canadats Economic prospects,3 was the 

enactment in 1962 of the Corporations and Labour Unions Re 

turns Act (CALURA) which requires all Canadian corporations 

with assets and revenues above a minimum level to file detailed 

annual reports concerning the operations, assets and breakdown 

of Canadian and foreign ownership.4 The objective of such 

reports was to aid the determination of the extent and nature 

of foreign investment in Canada. A fourth initiative was the 

issuance in 1966 by the Canadian Government of hortatory 

non-binding "Guidelines of Good Corporate Citizenship".5 Yet 

another form of government initiative were the interventions 

to prevent the sale of Canadian businesses such as Traders 

Group, Denison Mines and Home Oil to foreign interests.6 

• 
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Aside from these specific initiatives by Canadian 

governments, two other antecedents merit discussion. The 

first, and by far the more significant, is the 1968 Watkins 

Report officially entitled Foreign Ownership and The Structure 

of Canadian Industry.7 Two aspects of this report are 

investments. After detailing the extent of foreign ownership 

particularly important from our perspective. The first was 

the emphasis on the general problems of foreign investment 

as opposed to the specific issues arising out of particular 

and control, the Report argued that the issue of surpassing 

importance was national independence - the capacity of the 

government of Canada to implement decisions in the national 

interest.8 It noted that overall foreign investment had pro- 

vided significant benefits to Canada by contributing to a 

high standard of living but argued that against this, the 

costs of such investment must be weighed in terms of inef- 

ficiencies introduced into Canadian industries and a hindering 

of the capacity of the Canadian economy to experience self- 

9 generated growth. This emphasis on the costs and benefits 

of foreign investment was the second important aspect of this 

Report because it provided the rationale for one of its major 

recommendations. 

After emphasizing the general problems posed by foreign 

investment, the Watkins Task Force proposed that one way to 
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lessen the costs in general of such investment was to intro- 

duce means for altering the behaviour of individual foreign- 

controlled businesses. To this end, it recommended that an 

agency be established to exercise surveillance over the 

operations and investments of foreign corporations in Canada.lD 

Although it did not propose that the agency be granted any 

specific powers to back up its surveillance function, the 

Watkins Report did suggest that the government should explore 

the option of requiring foreign investors to guarantee greater 

b f ' Il ene ltS. 

The other antecedent that should be mentioned is the 

Wahn Report named after the Chairman of the parliamentary 
12 Standing Committee on External Affairs and National Defence. 

This Report was by far the most radical of the studies in its 

recommendations. It endorsed the conclusions and objectives 

for Canadian policy found in the Watkins Report but went 

further and concluded that: 

the time has come ... to provide clearly that it 
is the general policy of the Canadian government 
that all companies operating in Canada shall, 
over a reasonable period of time and with due 
regard to varying circumstances including 
availability of Canadian capital, permit at 
least 51% of their voting shares to be owned 
by Canadian citizens.13 

In addition the Wahn Report called for majority Canadian 

representation on all corporate boards of directors.14 

L 
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In addition, the Report recommended a "Canadian 

Ownership Law" to establish a "Canadian Ownership and Control 

Bureau" under the direction of a minister. The function of 

the proposed bureau would be to perform many of the advisory 

and research functions referred to in the Watkins Report, 

but the Wahn Report also suggested that the bureau might have 

. d d .. k i 15 h . . f i some screenlng an eClSlon-ma lng powers. T e slgnl lcance 

of this Report is found not so much in its specific recom- 

mendations but in their tenor. It was by far the most radical 

set of proposals to date and symbolized not only the extent 

to which the issue of foreign investment had become politicized 

and highly controversial, but the fact that a number - how 

many was unknown - of the governing Liberal Party shared the 

nationalistic concerns about the problems of foreign investment. 

It is notable that after essentially ignoring the Watkins 

Report, while the Wahn Committee was conducting its hearings, 

the Government of Canada, as if in expectation, if not 

anticipation, of such a critic~l, radical set of demands, 

established the Gray Task Force, headed by a Cabinet member, 

albeit a minister without portfolio, to bring "forward 

proposals on foreign investment policy for the consideration 

16 of the government." 
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2. The Gray Report 

The Gray Report was the most comprehensive survey to 

date of the issues arising from foreign investment and the 

alternative responses available to the Canadian Government. 

It clearly provided the underlying rationale and basic frame- 

work for the Foreign Investment Review Act, introduced one 

year after the Report was published, and, accordingly, merits 

particularly detailed scrutiny. In terms of two of the major 

alternatives, majority Canadian ownership and key sectors, 

the Report was generally negative. with respect to the former, 

the Report concluded any benefits would be primarily "symbolic,,17 

while the costs would be significant inasmuch as such require- 

ments would cause both "substantially greater truncation of 

the operation of those companies in which foreigners retained 

an interest" and "a fragmentation of Canadian capital.,,18 The 

Report was less critical of the key sector approach and 

recognized that the employment of such an approach had some 

value. The Report concluded, nevertheless, that it should 

could be both economically costly and because it would not 

not be the basis for a foreign ownership policy because it 

give the government sufficient "capacity to influence the 
19 

domestic economic environment." 

After analysing the problems and the alternatives, 

the Gray Report recommended that there should be a screening 
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or review process of foreign investment in Canada. Such a 

process would have five central features: 

l. it should entail a cost-benefit analysis; 

2. it should be done on a case-by-case basis; 

3. it should involve a bargaining or negotiating 
process with foreign investors; 

5. it should be selective and concentrate on 
major transactions. 

4. it should be carried out within a framework 
of policy guidance; and 

We shall examine these five features in turn. 

The Gray Report, like its predecessors, viewed the 

problem of continuing investment not solely in terms of costs 

for, if this was the case, "it would be a simple matter to 

. 20 
deal with it: all foreign investment could simply be blocked." 

Rather the problem was the complex mix of costs and benefits 

associated with foreign investment. The Report repeatedly 

stressed that "foreign direct investment has in the past 

played, and continues to play, an important role in Canada's 

economic development. Therefore, any sweeping arbitrary 

prohibitions would be bound to involve a substantial economic 

price."21 Moreover, the focus could not be simply on the 

aggregate mix of costs and benefits but had to consider the 

individual investment as well: 
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Each individual foreign direct investment, 
as well as foreign direct investment in the 
aggregate, involves a mix of benefits and costs. 
There may be scope for reducing the costs and 
benefits to Canada in particular cases where 
the foreign firm is prepared to settle for a 
lower return than that now available - albeit 
reluctantly - without being deterred from 
undertaking a new investment2~n this country or 
maintaining his present one. 

Although the Gray Report acknowledged that changing 

domestic policies and strengthening particular domestic capa- 

bilities could strengthen the benefit side of the foreign 

investment equation at the aggregate level, more would be 

required at the individual level and, accordingl~ recommended a 

case-by-case approach. This was necessary because 

There is no way of determining without careful 
study, whether and to what extent any particular 
foreign direct investment may result in an in 
crease in the level of Canadian economic activity 
and whether any increase is as great as it might 
be. Will it result in a sufficiently important 
contribution to the nation's growth and'develop 
ment, when considered against expectations and a 
reasonable assessment of potential? Will it 
create employment opportunities appropriate to 
the skills and aspirations of Canadians? will it 
trigger events which either multiply or counter 
act its initially favourable impact? Only case 
by-case analysis can provide an answer - in whole 
or in part - to those questions.23 

The case-by-case approach to enhancing the benefits of 

individual investments should not be simply a passive exer- 

cise, a question of studying individual applications, however. 

The authorities involved should be empowered "to negotiate with 

the foreign firm, where this was practicable, to improve the 
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net benefits ,from proposed foreign direct investment; 

to seek through negotiations to secure for the economy, 

where feasible, the distinctive and valuable inputs from 

the foreigner by other means than direct investment - under 

24 licence, for example." This was the third central 

characteristic of the recommended administrative intervention, 

its activist bargaining, negotiating role. 

The fourth characteristic of the proposed intervention 

concerned a central constraint within which the case-by-case 

bargaining would take place, namely articulated policy guidance. 

The Gray Report stressed that administrative intervention 

should not be seen as "any kind of panacea" or "as a sub- 

stitute for ... more general policy instruments;' such as fiscal, 

"d '1 Li 25 competltlon an commerCla po lCles. Elsewhere, the Report 

went further to emphasize the necessity of policy guidance for 

the bargaining. Such bargaining "would have to be guided by 

criteria or guidelines established by legislation",26 and 

"should operate within the framework of the government's 

, , 1 h h'" 1 t d ,,27 lndustrla strategy, to t e extent t at lt lS artlcu a e .... 

Moreover, it was important, the Report arguedv that the 

bargaining "not operate on the basis of economically un- 

sound incrementalism, but in accordance with the government's 

i.n d '1 t ,,28 ln ustrla stra egy .... 
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The final central characteristic was that intervention 

would not be comprehensive, but would be selective. This 

was repeatedly emphasized in the Gray Report. Interventio~ 

to be manageable, should be restricted to the more important 

d f i db" ", f i ,,29 h" 1 d cases e lne y economlC slgnl lcance were genera an 

remedial policies would not work or were not sufficient.,,30 

This would require developing "a threshold of economic signifi- 

cance" on grounds of both economic policy and administrative 

f i.b i Li t 31 eaSl l l y. Thus intervention should "concentrate on that 

relatively small proportion of foreign investments which are 

of greatest concern to Canada at any point in time,,,32 on 

"transactions of defined significance".33 Investments which 

did not meet criteria of economic significance should not be 

reviewed or subject to bargaining. 

These then were the central features of the Gray Report's 

recommendations for intervention by the Canadian government 

to screen and review new foreign investments in Canada. The 

process would seek to improve the benefit side of the cost- 

benefit ratio by bargaining, on a case-by-case basis with 

individual investors. Such bargaining, however, would take 

place within two major constraints. First, it would be 

qu i.de d by articulated policy guidance and secondly it would 

be highly selective, limited to only the economically 

significant cases. 

L 
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There is one other aspect of the Gray Report from 

the perspective of its being a blueprint for the present 

process that merits comment. Attention needs to be paid 

to the arguments advanced for the particular institutional 

form of intervention, namely a government agency. Actually, 

this aspect breaks down into two issues. The first question 

is why an agency was favoured rather than employing a 

34 traditional departmental structure. Secondly, we need to 

examine .the reasons for making the proposed agency an 

advisory rather than a decision-making body. Both these 

issues are centrally relevant to the role of Cabinet as a 

regulatory authority. 

The question of why the foreign investment screening 

agency should be created outside a department of government 

is not directly addressed by the Gray Report. There is, in 

fact, very little discussion of this aspect of the creation 

of what is now the Foreign Investment Review Agency in the 

Report, the principal references being to "an administrative 

'bl "" 35 agency responsl e to a mlnlster, . The report leaves 

unanswered the question of whether such an agency "should be 

assigned to a minister in the course of his departmental 

responsibilities or a minister of state.,,36 However, 

interviews with key participants in the process have estab- 

lished that from the outset, the preference was for an 
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agency located outside of departmental structures and a 

number of arguments were advanced in support of such a 

preference. One of the most important, according to 

participants was that two obvious departmental candidates 

for administering the screening process were rejected as 

being too biased in favour of foreign investment. It was 

claimed that one, the Department of Finance, was only 

interested in foreign investment as a balance of payments 

problem, and for the department, it was not a problem. The 

other possible candidate, the Department of Industry, Trade 

and Commerce, was perceived as believing that the "only 

problem with foreign investment is there isn't enough of it." 

In addition, this department was rejected because of the 

well-advertised opposition of the incumbent Deputy Minister 

to any restrictions on foreign investment. 

A more positive reason advanced for creating a non 

departmental review agency was that many cases would not be 

directly relevant to a particular department such as the 

Department of Industry, Trade and Commerce. The issue of 

foreign investment transcends particular departments of 

government and, according to one figure, the present agency 

deals with at least seventeen departments. 

There is a further reason advanced to explain, if not 

justify, the non-departmental status of the agency. This 
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reason relates to the expansion of the roles and respon- 

sibilities of agencies around the Prime Minister, namely 

the Privy Council Office and Prime Minister's Office, that 

was in process during the conception of the review agency.37 

the agency, especially given its limited size and its con- 

According to this argument, a non-departmental status for 

comitant inability to call on the resources of a "parent" 

department would be a means whereby central agencies could 

attempt to ensure that they would maintain control of the 

the final decision to make Cabinet the decision-maker and the 

process. Given the Gray Report's original recommendation 

that the Minister responsible for the review agency should 

make the decisions permitting individual investments with 

other Cabinet members assigned solely an advisory role and 

responsible Minister the advisor, this argument has considerable 

explanatory power. This argument is further strengthened when 

the Government was compelled to extend the scope for review 

it is appreciated that the precursor of the Foreign Investment 

Review Act, the Foreign Takeovers Review Bill (introduced 

in 1972) provided for a departmental official, not a separate 

h t f 1 · t· 38 h agency, to process t e assessmen 0 app lca lons. W en 

to cover new investments as well as takeovers, it can be 

argued that this made it all the more imperative that the 

review process be less closely tied to departmental resources 
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and thus more amenable to central agency direction and 

. fI 39 ln uence. 

There is, finally, a fourth possible factor of rele- 

vance to the decision to create a non-departmental agency. 

Creating a separate agency, rather than a bureau or division 

within a large department, constituted a much more visible 

political act on the part of the Government. Such an action 

provided for a much higher profile for the review process and 

could be perceived as an important symbol of the Government's 

commitment to act in this highly controversial area. Moreover, 

a not insignificant aspect of the symbolic role for a non- 

departmental agency was that it could, and consequently would, 

act as a "lightning rod" drawing criticism away from thé real 

decision-makers, the Government, by becoming itself the 

central reference point in debates on the policies and pro- 

cess for reviewing foreign investment. In conjunction with 

the second characteristic to be discussed below, namely the 

The Gray Report did address the second question 

dependent, non-decision-making status, of the review agency, 

the Government thus could benefit from being seen to act as 

well as by creating an agency which could attract any 

potential criticism notwithstanding its lack of independence.40 

raised above with respect to the advisory as opposed to a 

decision-making role for the review agency. The Report 

L 
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i nd d de c i k i ,41 ln epen ent eClslon-ma lng capaclty. 

considered the idea that the review agency should have an 

According to one 

of the authors of the Gray Report, although such an alter- 

native "was politically attractive, because it would have 

taken individual decisions out of the Cabinet's hands", it 

argued, a decision-making agency "would require the govern- 

was unacceptable for a number of reasons. As the Report 

ment to delegate a substantial measure of responsibility for 

decisions which would have great importance to its overall 

, dt' 1 d '1 Li i.nd d bd" 42 ln us rla an cornrnerCla po lCles to an ln epen ent 0 y. 

... basically policy oriented. It would have 
been unfair to ask a quasi-judicial tribunal 
to determine, for example, the significance of 
Canadian participation or the contribution of 
a particular investment to federal and pro 
vincial economic objectives. These are policy 
determinations which can only be made by a 
politically-oriented body.43 

The crux of this argument was that the factors involved in 

making decisions to allow or block individual foreign invest- 

ments were 

In contrast to this argument, however, it should be 

noted much of the work of other regulatory agencies involves 

many of the same types of policy determinations associated 

with reviewing foreign investment. Agencies in the fields 

of energy, transportation and communications are centrally 

involved in making political decisions, that is "choices 

between competing social and economic values and competing 
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alternatives for government action - decisions delegated to 

them by politically accountable officials.1I44 While this 

fact does not invalidate this rationale for not delegating 

such decisions to the screening agency, it does suggest that 

additional factors may have played a role, especially since 

the Canadian system of independent regulatory agencies 

normally allows for some form of appeal to the Governor-in 

Council (the Cabinet) against the decisions of such agencies. 

Such a provision permits, when employed, remedial action by 

elected authorities.45 The fact that the National Energy 

Board model,which limits the agency to making recommendations 

to Cabinet rather than making decisions itself in several 

important regulatory areas, was also rejected, reinforces the 

assumption that other factors were more important.46 

It can be argued that it was not so much the IIpolicy 

orientedll nature of the decisions but the controversial 

characteristic of those decisions which prohibited their 

delegation to an independent agency. Screening foreign in 

vestment involved decisions which for a variety of reasons 

could not be IItaken out of politicsll• One was that the 

governing party continued to be sharply divided over the 

issue and, consequently, not prepared to surrender any sig 

nificant degree of discretionary power to an independent 

agency. In addition, there were two basic opponents of such 
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delegation. The first were provincial governments. Several 

of them were opposed in principle to restrictions on foreign 

investment and all of them insisted that .any decisions take 

into consideration provincial government as well as federal 

t d i d ' 47 assessmen s an conSl eratlons. Delegating such decisions 

to an independent agency would have been totally unacceptable 

to provincial governments. Provincial governments were 

increasingly being caught up in acrimonious disputes with 

other federal regulatory agencies such as the CTC and CRTC 

and it would have been totally unacceptable to them to have 

another set of decisions delegated to an independent body.48 

The second basic source of opposition to delegating 

decision-making to an independent regulatory body was the 

business community. For several years prior to, and during 

the period of, the creation of FlRA, the business community 

was engaged in battle with the federal government over re- 

visions to the anti-combines legislation. Although there 

were a host of reasons for this battle, a particularly crucial 

one was the proposal to create a Competitive Practices 

Tribunal with an independent decision-making capacity to 

1 '1 f b hav i 49 regu ate partlcu ar aspects 0 corporate e aVlour. 

In short, while there is validity in the rationale 

that an advisory agency was necessary because of the policy 

considerations involved in screening decisions, it is clear 
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that the opposition of provincial governments and members of 

the business community, plus the divisions within the Liberal 

Government itself ruled the option of delegating decision- 

making to a tribunal. These considerations, plus the 

claimed desire of central agencies to control the process 

cited earlier, a desire not unrelated to a concern to avoid 

or control controversy, were central to the decision to create 

an advisory as opposed to a decision-making regulatory agency. 

3. The Foreign Investment Review Act 

In 1973, Parliament enacted the Foreign Investment 

Review Act which established the Foreign Investment Review 

50 
Agency. This was the second attempt to create a screening 

agency. The year previous, legislation had been introduced 

which provided, most notably, only for the review of foreign 

k f " b' 51 ta eovers 0 eXlstlng USlnesses. For our purposes much 

of the significance of this legislation rests in the extremely 

hostile reception it received from NDP members of Parliament.52 

The Bill, however, died on the order paper when Parliament 

was dissolved in September, 1972. After the general election 

held in October the Liberal Government was reduced to a 

minority position with the NDP holding the balance of power. 

The new legislation, introduced on January 24, 1973, clearly 
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reflected the new political situation. 

There are four key aspects of the revised and enacted 

legislation that merit our attention, particularly with 

reference to our preceding analysis of the Gray Report. 

The first has already been mentioned which is that 

the roles of the Minister responsible for FIRA and the 

Cabinet recommended in the Gray Report were reversed in the 

legislation. Under the Act, the Minister, while he would 

have some decision-making power, would advise Cabinet which 

would make the decisions on the key issue, namely to approve 

or block individual investments.53 This change would 

significantly increase the workload of Cabinet. 

The second major aspect of the legislation pertains to 

the statutory criteria to guide the review process. The 

Gray Report, it will be recalled, had, repeatedly, emphasized 

the importance of statutory guidelines for the review mechanism 

and had outlined some of the factors to be included.54 The 

Foreign Investment Review Bill, as did its predecessor the 

Foreign Takeovers Review Bill, did not contain specific 

criteria but rather general statements of "the factors to be 

taken into account". The factors contained in the statute 

are not significantly different from the statutory guidance 

. 1 th" 55 glven most regu a ory aut orltles. The factors are five-fold: 
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(a) the effect of the acquisition or establish 
ment on the level and nature of economic activity 
in Canada, including, without limiting the 
generality of the foregoing, the effect on em 
ployment, on resource processing, on the utili 
zation of parts, components and services produced 
in Canada, and on exports from Canada; 

(b) the degree and significance of participation 
by Canadians in the business enterprise or new 
business and in any industry or industries in 
Canada of which the business enterprise or new 
business forms or would form a part; 

(c) the effect of the acquisition or establish 
ment on productivity, industrial efficiency, tech 
nological development, product innovation and 
product variety in Canada; 

(d) the effect of the acquisition or establishment 
on competition within any industry or industries 
in Canada; and 

(e) the compatibility of the acquisition or es 
tablishment with national industrial and economic 
policies, taking into consideration industrial and 
economic policy objectives enunciated by the govern 
ment or legislature of any province likely to be 
significantly affected by the acquisition or 
establishment. 56 

During the parliamentary debate, a great deal of 

attention and criticism was directed at the generality of 

the criteria to be considered. Opposition members claimed 

that "the determination of significant benefit will be largely 

subjective",57 that the criteria were "hazy and ill-defined" 58 

h h " l" ,,59 h h h k h t at t ere were no rea crlterla, t at t ose W 0 ma ete 

decisions "will have a difficult time in deciding, with the 

myriad of guidelines to follow, what to do in any particular 

Li , ,,60 app lcatlon. Notwithstanding these criticisms, there was 

L 
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no attempt made by Members of Parliament to make the criteria 

61 more specific by way of amendments. 

The Minister of Industry, Trade and Commerce acknow- 

ledged that the assessment criteria were general, but argued 

that "at this stage, precise standards for measuring accepta- 

bility cannot be spelled out." He went on to suggest that 

spelling out more precise standards will depend on experience 

with specific cases and that "particular decisions will lead 

to a body of guidelines." Most significantly, the Minister 

concluded by indicating that he hoped - "eventually" to be 

able to publish such guidelines.62 

By far the most significant departure from the Gray 

Report found in the statute was that the process was to be 

comprehensive. Rather than being confined to "transactions 

of defined significance", the process would entail screening 

of all takeovers, all new investments and additionally all 

expansion by foreign companies into "unrelated" businesses. 

The Act does specify a threshold level - assets under $250,000 

and annual revenues under $~,OOO,OOO - which are so low as 

Li i ewab L t th f " '" f i " 63 to not lmlt reVlewa e cases 0 ose 0 economlC slgnl lcance . 

The absence of a significant threshold is partly 

explainable by the opposition of the NDP to anything less 

than total review of foreign investments and partly, according 

to some participants, to the statutory drafting philosophy 
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then in vogue in the Department of Justice which placed great 

emphasis on the avoidance, at all cost and in great detail, 

of loopholes in statutes. Whatever the explanation, the 

review process would be required to handle a much greater 

caseload than was envisaged in the Gray Report. 

The scope of the review workload was further compli 

cated by the nature of the test to be employed in the 

determination of acceptability. In the Gray Report the em 

phasis was on improving the benefit side of the cost-benefit 

ratio of foreign investment and it was recognized even at 

tempting to do so could be difficult. The statute imposed 

a very different and much more demanding test: the reviewable 

investment must be or likely be "of significant benefit to 

Canada". This test is the sale test of whether a reviewable 

investment should be allowed or rejected and by law must be 

applied to every case. Although this went beyond anything 

envisaged in the Gray Report, and was opposed by a number of 

groups during parliamentary committee hearings who advocated 

less demanding tests, the Government refused to change it, 

maintaining that the Act must be strict in order to ensure 

that foreign investments made genuinely significant contri 

butions to the country.64 Whether or not this has resulted, 

one direct consequence was to make an already expanded review 

process much more rigorous, at least in terms of the statutory 

requirements. 

L 
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CHAPTER TWO 

The Foreign Investment Review Process 

1. Introduction 

The purpose of this chapter lS twofold. First, we 

describe the basic elements of the review process, emphasizing 

in this description the roles and responsibilities of the 

Minister responsible for the process and of the Governor in 

Council (henceforth Cabinet) as a whole. The second purpose 

is to identify the central problems that are raised by the 

nature of the process as it relates to the roles of the 

Minister and Cabinet. In doing so, we will not attempt a 

full analysis of the issues involved in each instance but 

will leave this to the next chapter where we will analyse and 

evaluate the FlRA process from the perspectives of both the 

individual sets of participants and criteria appropriate to 

the evaluation of regulatory processes. 

For our purposes, it is useful to organize our dis 

cussion of the review process around two phases common to 

regulatory processes. The first is the "legislative" phase 

while the second is the "adjudicative." The former is the 

development and enunciation of general standards or regulations 

while the latter refers to the disposition of individual 
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applications, ideally guided by such standards and regulations. 

The "legislative" phase can itself be subdivided into 

procedural and substantive sections while the "adjudicative" 

phase, in the case of the review process can be subdivided 

into four phases. They are, first, the rulings process in 

which it is determined whether an investment transaction is 

reviewable, secondly, the assessment process, in which an 

application is assessed for significant benefit, thirdly, 

the decision-making process, in which the Minister and Cabinet 

decide to allow or disallow a transaction, and finally, the 

enforcement process, in which allowed investments are moni 

tored to ensure that the investor's plans and undertakings 

are followed and in which disallowed investment proposals 

are watched to make certain that the investment does not take 

place. Although these phases are analyzed separately below, 

it must be recognized that substantial interrelationships exist 

among all four phases in the process. Accordingly, decisions 

within one of the phases can have ramifications in other 

phases. Where possible, examples of such interrelationships 

are provided below. 

2. The "Legislative" Phase of the Review Process 

"Legislative" powers are those which confer authority 

on officials to enact general rules or regulations which are 
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applicable to classes of applicants. As mentioned, it is 

useful within the legislative category to distinguish bet 

ween regulations of a procedural nature and those of a policy 

nature, that is those which define, clarify or, indeed, 

develop the objectives of the statute. These are admittedly 

broad categories but their utility, allowing for some gray 

areas, has been generally conceded. 

Under the Foreign Investment Review Act there are 

three sections which fall under the "legislative" rubric. 

The first is 8.3 (3) (a) (iii) which confers on the Minister 

authority to prescribe terms and conditions governing ac 

quisitions of shares in Canadian companies by venture 

capitalists. More generally, 8.4(2) empowers the Minister 

"to issue and publish, in such manner as he deems appropriate, 

guidelines with respect to the application and administration 

of any provision of this Act or regulation made pursuant to 

this Act." Finally, there is an omnibus section (8.28) which al 

lows the Cabinet to "make regulations prescribing anything 

that, pursuant to any provision of this Act, is to be pre 

scribed by the regulations." 

I 

Under these provisions, the Cabinet has issued a set 

of regulations "respecting the acquisition of Canadian business 

enterprises and establishment of new businesses in Canada." 

These regulations specify the information to be filed in a 
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notice under the Act.l The Minister has similarly issued 

guidelines concerning "real estate businesses",2 "acquisitions 

of interest in oil and gas rights",3 "related business",4 and 

" . . ,,5 11 d 3 " corporate reorganlzatlons as we as, un er Sec. , terms 

and conditions for the venture capital exemption.,,6 

The most important aspect of these regulations and 

guidelines is that they fall primarily in what we define as 

the procedural category. They are mainly definitional in 

nature prescribing who must comply with the requirements of 

the statute and what they must accordingly do in the review 

process. Such regulations have had minimal policy content 

although it has been argued by some observers that some of 

the guidelines are more than simply procedural. One writer, 

for example, has noted that it is possible to read the guide- 

lines concerning corporate reorganizations "as extending the 

statute in a case where in the absence of the guideline there 

would be no need to submit the matter to the review process.,,7 

Similarly Herb Gray, then a backbencher, was reported as 

stating that the definition of "related" business was "so 

loose that virtually every project could be classified as 

such."B In the absence of judicial pronouncements on these 

questions, however, it is virtually impossible to answer 

conclusively if these are "administrative amendments" to the 

Act and, thus policy or substantive regulations. 
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The concern with policy guid~lines and regulations 

is an important one. It will be recalled that, when the 

legislation was before Parliament, opposition Members ex 

pressed considerable ~oncern about the vagueness and 

subjectivity of the criteria that were to be employed in 

the determination of significant benefit of investments. 

The Minister acknowledged the validity of such·concerns and 

promised that, with experience in the application of the 

Act, it might be possible to "flesh out" the criteria with 

more detailed statements of policy guidelines for the inter 

pretation of "significant benefit". Such statements have 

not, after six years, emerged. 

A number of reasons have been advanced to account 

for this. One is that invoked when the legislation was before 

Parliament, namely the inherent complexity of the scope of 

the act which even six years of experience cannot overcome. 

More significantly, the Gray Report in its argument for 

policy guidance for intervention placed great emphasis on 

the development of an industrial strategy by the government. 

Such a policy has not emerged and critics suggest its develop 

ment is improbable, if not impossible.9 

Aside from these reasons, some suggest that the process 

of policy articulation has been abysmal and that to expect 

such articulation is a "pious hope. ,,10 Acco r d i.nq to this 
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perspective, there are no incentives and several disincentives 

for either the Minister or Cabinet to articulate policy openly. 

The disincentives are the targets such statements offer for 

criticism - "they are something for the critics to shoot at." 

Cabinet does not provide policy statements because they do 

not want to face issues nor constrain their freedom of movement. 

Cabinet members, according to this argument, perceive the 

option of issuing policy statements in terms of a zero-sum 

game in which they can only lose. 

This is not to argue, however, that policy guidance 

has been completely absent. There are, in fact, three ways 

in which guidance and direction have been given to, or at 

least taken by, FlRA to aid the agency and its officers in 

the reviewing and advising process. The first method is by 

Ministerial statement through speeches in the House or press 

releases. In October 1974, for example, the Minister 

responsible for FlRA reminded the House of Commons of the 

Prime Minister's election promise that "the Liberal Party of 

Canada sets as its objective that new, major projects in 

the natural resources field should have at least 50 per cent, 

and preferably 60 per cent, Canadian equity ownership."ll 

He went on to suggest this policy should apply to fishing, 

forestry, petroleum (oil and gas), mining and pipelines. 

Although this statement carne during a debate in the House and 
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was not followed by the issuance of guidelines by the 

Minister or regulations by Cabinet, it was taken as authori- 

tative and employed by FlRA in negotiating with affected 

applicants. 

assets of the Ambassador Bridge between Windsor and Detroit, 

To cite another example, although the statement was 

made before the Act was passed by Parliament, in negotiations 

on proposals to acquire the company which owns the Canadian 

FIRA uses a policy statement issued by the Secretary of State 

for External Affairs in reviewing proposals to acquire the 

d i . 12 Cana lan company. A third example of policy guidance for 

FIRA is provided by a February 1977 press release by the 

Minister of Fisheries which stated "for 1977 the federal govern- 

ment will approve no joint ventures between Canadian and 

foreign fishing interests in the new 200-mile zone that involve 

foreign capital investment.,,13 A final example is provided 

by a reply to a question in a Commons Standing Committee about 

possible changes governing real estate transactions. The 

Minister replied by stating that "the criteria in the act 

do not readily lend themselves to rental real estate trans- 

actions, except for one particular criterion ... which concerns 

itself with the compatibility of, a transaction with national 

economic objectives and provincial industrial and economic 

policies. Recognizing the importance of rental accommodation 
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at a reasonable cost today, we have decided that the main 

thrust of those criteria will bear on that last item that 

have vi • d ,,14 I ave Just mentlone . In subsequent applications in- 

volving real estate transactions, FlRA followed the thrust 

of this statement although, as we shall see below, in a 

somewhat revised form. 

FlRA also obtains guidance from Cabinet and from the 

Minister by way of comment on individual applications. 

During Cabinet consideration of applications, policy matters 

may arise that hitherto have not been addressed, with the 

result that FlRA will draw inferences about particular ob- 

jectives or considerations to bear in mind when screening 

similar applications. Given the nature of the confidentiality 

of Cabinet discussions, we are unable, however, to provide 

concrete examples of this practice. 

The third way in which the agency obtains policy 

direction is through interdepartmental consultation within 

Ottawa. The Act specifies that, in the determination of 

significant benefit, one factor is the compatibility of the 

investment "with national industrial and economic policies." 

One interpretation of this factor given by the Agency is 

that this necessitates consultation with relevant departments 

within Ottawa. There have been occasions when, in the 
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absence of articulated policies, and confronted with contra 

dictory advice from individual departments, the agency has 

had to convene an interdepartmental meeting of policy-makers, 

or more accurately, their advisers, to hammer out appropriate 

understandings on approaches to take in future negotiations. 

As in the case of Cabinet direction, given the confidential 

nature of such activities, these "undertakings" remain 

internal to the Government and we cannot cite specific examples. 

There are obvious, readily apparent problems with the 

preceding methods of providing policy direction.to the Agency, 

some of which are specific to individual methods while others 

are more general. One problem is that policy guidance by 

press release or ministerial speech can often amount to no 

more than policy signals or cues and can possibly result in 

conflicting statements.IS Although we cannot cite instances 

of this occurring, it will be recalled that in the four 

examples cited above, there were three ministers individually 

involved. It is difficult to determine, especially when the 

designated Minister is not the source, why a statement by 

other ministers is authoritative. A second problem when 

policy is not authoritatively established by way of guidelines 

or regulations is that the message can be garbled in trans 

mission. This appears to have been the case with respect to 

the example cited above concerning real estate transactions. 

In contrast to his reply in committee, the Annual Report of 
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FlRA issued by the Minister states that IItransactions in 

volving rental real estate were being assessed in the context 

of the government's objective of encouraging the availability 

of rental accommodation at reasonable cost and that, since 

most acquisitions of rental real estate were likely to be 

compatible with that objective, they would generally be re 

garded as offering significant benefit to Canada and thus 

allowed.,,16 

The problems with existing methods of providing policy 

direction go beyond those of mechanics. The most serious 

issue arising from Cabinet and departmental guidance methods 

are their informal, unofficial nature. There is no public 

notification to interested parties unless they have privi 

leged access to policy-makers. These methods, thus, raise 

issues not only of the efficiency but of the legitimacy of 

the present system. We shall return to this question in the 

next chapter. 

3. The "Adjudicativell Process 

In this section we describe the four phases of the 

"adjudicative" stage of the review process with the emphasis 

on the roles and responsibilities of the Minister and Cabinet 

in the individual phases. To reiterate our earlier point, we 

will not analyze extensively these roles but will identify 

the major issues which will be central to our evaluation in 

the next chapter. 

L 
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TABLE 1 

RESOLVED CASES, 1974-1979 

1974 
April 9 
to 
Dec. 31 1975 1976 1977 1978 1979 Total 

Acquisitions 

Allowed 33 116 124 231 282 320 1,106 
Di sa l lowed 8 21 19 12 28 24 112 
Withdrawn 9 27 17 10 17 28 108 

Total 50 164 160 253 327 372 1,326 

New Businesses* 

Allowed 115 297 273 322 1,007 
Disallowed 9 12 21 22 64 
Withdrawn 20 25 25 28 98 

Total 144 334 319 372 1,169 

All Cases 

Allowed 33 116 239 528 555 642 2,113 
Disallowed 8 21 28 24 49 46 176 
Withdrawn 9 27 37 35 42 56 206 

Total 50 164 304 587 646 744 2,495 

* New Business provisions of the Act did not come into force until October, 1975. 
While some cases were submitted in the calendar year 1975, none of these cases were 
resolved in that year. 

Source: Foreign Investment Review Agency 
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Before turning to our description of the process, 

it might be useful to provide information on the workload 

of the adjudicative process. Implementation of the Act 

took place in two stages. The first commenced in April of 

1974 and covered only foreign acquisitions of Canadian 

businesses. This stage was governed by the threshold des 

cribed in the preceding chapter. The second stage, which 

extended the scope of the review process to cover new 

businesses, commenced in August of 1975. At this time the 

previously mentioned threshold applied only to those trans 

actions involving the acquisition of a related business by 

an existing foreign-controlled company in Canada. This 

meant that, henceforth, except for this rather minor exception, 

all foreign investments regardless of size had to be reviewed. 

Between the proclamation of the Act on April 9, 1974 and 

December 31, 1979 (the latest date for which figures are 

available) 1,326 acquisition applications were received by 

FIRA. The reviewing of new businesses between October 1975 

and December 1979 has led to an additional 1,169 cases. In 

total, therefore, the process has had to process 2,.495 

separate applications by foreign investors in Canada between 

the date of its proclamation and December 1979. Table 1 

provides a breakdown on an annual basis of investment for 

this five year period. 
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The process is made more complex by several factors. 

First, the applicants are from different countries, as de- 

tailed in Table 2, each having its own way of carrying out 

business and each accustomed to certain types of relationships 

with governments. Therefore, the country of the applicant 

has a significant impact on the way negotiations are carried 

out. The applicants of some countries will be straight- 

forward in their relations with the Agency, presenting close 

to all their full plans and undertakings early in the process. 

Applicants from other countries, meanwhile, approach 

negotiations as a chess game, with each move of the Government 

side being responded to be a single well-thought-out move by 

h Li 17 t e app lcant. 

A second factor is the type of investment which the 

applicant intends to carry out. An acquisition proposal 

will generally have more ramifications than a new business 

proposal, as there may be a loss of Canadian ownership and 

IIsignificant benefit" may be more difficult to prove. The 

wayan acquisition application is treated will also depend 

on the status of the vendor. Identical applications, one 

for the acquisition of a strong company and the other for 

the acquisition of a financially-troubled company, may end 

with two very different results, especially if the weak 

company is on the verge of failing. Therefore, not only the 

applicant's future plans are of importance to the final 
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decision but so the existing situation of the company being 

acquired. 

The third and probably most significant factor which 

contributes to the complexity of the process is the diver 

sity of industries which are involved. Tables 3 and 4 

provide information on this diversity of reviewable 

cases for acquisitions and new businesses respectively. 

Unlike other federal regulatory authorities who develop or 

administer policy for one industry, the Act applies to almost 

all sectors of the Canadian economy, some of which Governments 

have articulated policies and some of which there is none. 

For each industry, and indeed often for each subindustry, it 

is necessary to place different weights on the separate 

criteria of the Act. This industry weighting superimposed 

on the individual circumstances of the case creates a decision 

making situation likely more complex than any faced by our 

other regulatory authorities. 

what must be recalled is that unless an application 

is withdrawn, the Minister must, by law, review and recommend 

disposition of the application and the Cabinet must make a 

decision on each individual case. By law, neither of these 

responsibilities can be delegated although, as we shall see, 

Cabinet decision-making can assume various forms. These may 

approximate in some cases delegation, depending upon the 
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TABLE 2 

SUMMARY OF RESOLVED CASES BY COUNTRY 
April 9/74-Dec. 31/79 

New % of 
Country Acquisitions Businesses Total All Cases 

United States 874 643 1,517 60.8% 

United Ki ngdom 182 112 294 11 .8 

West Germany 63 83 146 5.9 

France 35 53 88 3.5 

Switzerland 33 40 73 2.9 

Other Western Europe 84 120 204 8.2 

A 11 Other 55 118 173 6.9 

TOTAL 1,326 1,169 2,495 100.0% 

Source: Foreign Investment Review Agency 
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TABLE 3 

ACQUISITIONS 
REVIEWABLE CASES 

Distribution of Targets by Principal Economic Activity (1) 
Froll April 9 I 1974 to December 31, 1979 

INDUSTRY 
Number of 
Targets 

Agri cul ture .......••.••••.•...................... 16 . 
Fo res try .•••.••..•....••..•.......•.•............ .6 
Fishing and Trapping ••... ~....................... 2 
Mines, Quarries, Oil Wells ........•....•......... 103 

TOTAL RESOURCES 

MANUFACTURING 

................. 

Food and Beverage ••••••••••••..•••••••.••••••..•• 
Tobacco Products •••••••••••••••••••••••••.••••••• 
Rubber and Pl as ti c Products •.....••••............ 
Leather •••••••.••.••••••••.••.•.••••••.•..••....• 
Textiles ~ ~ . 
Knitting Mills •.•••.••••••...•.•.••••..•..••....• 
Cloth; ng ••••....•..•••••••..........••........... 
Wood ••••••••••••••••••••••••••••••••••••••••••••• 
Furniture and Fixture ...••.•......•...••...•..... 
Paper and Allied .•.....•.........•.•............• 
Printing, Publishing and Allied . 
Primary Metal .••.•.......•....................... 
Metal Fabri cation . 
~1achinery .••••.•.••••••.•••......••.•..•••.....•• 
Transportation Equipment ....•.......••...•...•... 
El ectri ca 1 Products •••••••..•......•••.....•...•. 
Non-Metallic Min. Prod •.••.........•............. 
Petroleum and Coal Prod . 
Chemi cal ••••••••••••••••••••••••••••••••••.•••.•• 
Miscellaneous 

127 

68 
2 

28 
5 

18 
5 
9 

30 
16 
13 
15 
21 
75 
78 
44 
69 
37 
5 

78 .a 

% of 
Total 

8.8% 

TOTAL MANUFACTURING 670 46.5% 

Cons tructi on ......•••... f ••••••••••• f •••••••••••• 

Trans. Communication and Utilities . 
Trade •..•.•.•.••.••••••••.••..... of ••••••••••••••• 

Finance, Insurance and Real Estate ....•.......... 
Community, Business and Personal Services . 
Uns pee; fi ed ••••••••••••••••••...•••••••.••..•.••• 

TOTAL CONSTRUCTION & SERVICES 

TOTAL ALL INDUSTRIES 

16 
50 

359 
78 

140 - - 
643 

1 ,440 

44.7% 

100.0% 

(1) Where there are two or more targets involved in a single transaction, the industry 
activity of the target with the largest asset size is used to determine the principal 
economic activity of that transaction. 

Where a target is fully integrated, the primary activity of the target is used to 
determine the principal activity of the target. 
Source: Foreign Investment Review Agency 

L 
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TABLE 4 

NEW BUSINESS 
REVIEWABLE CASES 

Distribution of New Business Cases 
by Principal Economic Activity 

From Octobe~ 15, 1975 to December 31, 1979 

Number of 
New Businesses INDUSTRY 

Agriculture ' . 
Fores try . 
Fishing and Trapping .....•..••...•........•. ~ ••• 
Mines, Quarries, Oil Wells ••..••••..........•••• 

TOTAL RESOURCES 

ft'ANUFACTURING 

................ 

Food and Beverage •.....................•.....•.. 
Tobacco Products . 
Rubber and Plastic Products ....•.....•......•••• 
Leather ~. ~ . 
Text; 1 es ' . 
Kni t t 1 n 9 Mi 11 s •.. .•• ," . • . . . . . . . • . . . . • . • . . . . . . .••. 
Clothing . 
Wood ••••••••••••••••.•••.••••••..•...••..••••••• 
Fum1 ture and Fi xture ..•...•................•.•• 
Paper and A 111 ed ..•............................. 
Printing, Publishing and Allied . 
Primary Metal , . 
Meta 1 Fabri cati on .........•...............•.. : .. 
r.1achi nery .•.••.••.••..•..•.....••.........••..•• 
Transportati on Equi pment .. 
El ect ri ca 1 Products . 
Non-Metall ic Min. Prod . 
Petroleum and Coal Prod . 
Chemical ......................................•. 
Miscellaneous ................................... 

TOTAL MANUFACTURI NG ....•.... : .•. 

Construction . 
Trans. Corrmunication and Utilities .. 
Trade . 
Finance, Insurance and Real Estate . 
Community, Business and Personal Services . 
Unspeci fi ed '; ...•...•.............•.• 

TOTAL SERVICE AND CONSTRUCTION 

TOTAL ALL INDUSTRIES 

........ 

Source: Foreign Investment Review Agency 

9 
5 
1 

62 

77 

% of 
Total 

6.2% 

27 

21 
2 

13 
2 

11 
13 
10 
3 
9 

16 
44 
47 
17 
27 
15 

22 
63 - 

362 29.2% 

34 
38 

461 
52 

216 

801 

1,240 

64.6% 

100.0% 
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application. Whatever the nature of the individual process, 

the preceding figures provide a rough index of the onerous 

workload that the review process places on FIRA, the Minister 

and the Cabinet. Some of the problems related to the process, 

as we shall see, can be directly traced to the scope and 

complexity of the process. 

a) The Rulings Process 

Central to the foreign investment review process is a 

si~ple distinction between those investors who can, and those 

who cannot acquire a company in Canada or establish a new 

business unrelated to an existing Canadian business without 

scrutiny. Those who fall into the latter category are by 

statute designated as "non-eligible persons" (NEPs). What 

must be emphasized is that such persons are not ineligible 

to invest but that they are ineligible to invest without 

scrutiny and allowance from Cabinet. Although there are many 

complexities involved in the determination of whether or 

not one is a "non-eligible person", for purposes of this 

paper, we need only focus on the process by which such 

decisions are made. 

There are five basic types of rulings decisions re 

lated to reviewability which involve the interpretation of 

the most essential parts of the Act. They are: 

L 
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(i) whether a company or an individual is a 
"non-eligible person"; 

(ii) whether there is an "acquisition of control"; 

(iii) whether the business being acquired is a 
"Canadian business enterprise"; 

(iv) whether there has been "the establishment 
of a new business"; and 

(v) whether a new business is "related" to an 
existing business in Canada. 

The procedural guidelines discussed in the preceding section 

have been issued to assist investors and their legal counsel 

. . t . h d f i .. 18 ln ln erpretlng t ese e lnltlons. 

Notwithstanding the detail provided in the Act and the 

existence of these definitional guidelines, in many instances 

is reviewable. Consequently, FIRA is often approached by 

I 

·1 

it may not be immediately clear that a particular investment 

potential investors to determine if their planned investment 

is subject to review under the Act. There is, however, no 

statutory authority for the offering by the Agency of .opinions 

on reviewability. Although the Agency does provide them, in 

fact it provides over 400 a year, such opinions are offered 

solely as a guide to the investor and are in no way binding 

on the Minister. In other words, even after an Agency opinion 

that a transaction is not reviewable, the Minister still has 

the option to require an investor to file an application if 
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he concludes that the proposed investment is reviewable. 

Similarly, even if the Agency gives an opinion that a planned 

investment is reviewable the Minister is not bound by such an 

opinion. Although it is impossible to confirm, because of 

the confidentiality governing communications between the 

Agency and the Minister, it was reported that the Agency 

considered the acquisition by General Steel Wares and 

Canadian General Electric of Westinghouse Canada Ltd. to be 

reviewable but the Minister rejected such an opinion.19 

It is only the Minister, under S.4(1), who can give 

binding opinions on whether a po t en t i a L investor is a "non- 

eligible person" or whether a transaction is reviewable. In 

fact, the Minister is required by this section to give such 

opinions upon request. Such opinions are binding on the 

Minister for a period of two years provided that all material 

facts have been disclosed and the facts remain substantially 

unchanged for that period of time. On average, there have 

been 28 applications per year for ministerial opinions. The 

vast majority of these have been for a ruling on whether an 

investor is a "non-eligible person". It should be emphasized 

that the Minister alone makes the decision. 

There is another responsibility that the Minister 

must perform under the Act, although to date it has not been 

onerous. Under 8.8(3), where a "non-eligible person" is 
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involved in what is deemed to be a reviewable transaction 

but does not comply with the Act, the Minister is empowered 

to insist that the Agency be notified and the transaction be 

reviewed. To date, there have been only four occasions in 

which the Minister has found it necessary to issue such de 

mands, although the threat to do so has frequently resulted 

in compliance. 

b) The Assessment Process 

When it is clear that a case is reviewable, the 

investor is required to submit an application which describes 

his existing business and the new business or, in the case of 

an acquisition, the business being acquired. The application 

is sent to the Assessment Branch of the Agency and the process 

of assessing significant benefit begins. Before we turn to a 

description of the nature of this process, several points 

should be made. The first is that FIRA plays its most im 

portant roles during the assessment process. Secondly, it 

is important to emphasize that the assessment process per se 

should not be narrowly construed for it involves a number of 

fundamentally important functions. One is aiding the ap 

plicant in the preparation of the best possible offering of 

significant benefits and a second is advising the Minister 

and through him the Cabinet as to whether or not the Agency 

believes that the significant benefit goal has been or will 

be satisfied by the applicant. The third function of this 
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process is consulting with relevant federal departments and 

provincial governments. (Another feature of the consultation 

process involves "third-party" representations that we shall 

discus~ in a subsequent section of this chapter.) 

Finally, the fourth function of the assessment process 

is bargaining or negotiating with the applicant to obtain as 

many benefits as possible for Canada from the investment. 

It should be noted that while the Act does not specify a 

bargaining role for the Agency as part of the assessment 

process, its statutory purpose being merely "to advise and 

assist the Minister in connection with the administration" 

of the Act, the Gray Report and, more importantly, the Govern 

ment during parliamentary debate clearly envisaged that such 

a role would be central to the review or screening process.20 

There are, at present, two basic procedures employed 

in the assessment process, around which we can organize our 

discussion. One is the "standard procedure", which is the 

more involved and complicated, while the other is the "small 

business" procedure, which is a significant modification of 

the first, developed to aid the Agency and Cabinet to cope 

with the workload of the screening process. 

1. The Standard Procedure 

The assessment process under this procedure commences 

when the applicant has satisfactorily filed the app.r'op r i.a t.e 
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documentation with the Agency. Under this procedure, the in- 

formation requirements are quite extensive, involving in- 

formation related to the applicant, the "target", (i.e., the 

company to be acquired or proposed investment) and most 

importantly, the plans the applicant has for the "target" 

once acquired or established. The demands with respect to 

this last point are extremely extensive, for the Agency recom- 

mends that the applicant "provide a complete and detailed 

account of all plans relating to the Canadian business enter- 

prise including any changes planned in the conduct of or 

for the Canadian business enterprise and the time of execu 

tion of such plans or changes.,,2l The Agency has indicated 

that it is particularly interested in information concerning 

the following: 

- plans for expansion, modernization, relocation, 
or closing down of any existing facilities; 

- employment, marketing of principal products or 
services; 

- new products; 

- sourcing of products, materials, parts, components, 
and services; and 

- plans for Canadian participation in the management, 
control and ownership of the Canadian business 
enterprise.22 

In its Guide, the Agency advises applicants that "such plans 

or changes will be taken into account in assessing significant 

. 23 
benefi t." (emphasis in original) 
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For those applicants which follow this procedure, 

there are three phases which are consultation, negotiation 

and evaluation/recommendation. All three are principally, 

but not exclusively, assigned to officers in the Assessment 

Branch. Although we shall describe them separately, it 

should be appreciated that the individual phases overlap 

considerably, particularly the consultation and negotiation 

phases. 

The consultation phase involves consultation on each 

application with provincial governments and federal depart 

ments. It will be recalled that the FIR Act stipulates that 

among the factors to be considered in the determination of 

significant benefit is "the compatibility of the acquisition 

or establishment with national industrial and economic policies, 

taking into consideration industrial and economic policy 

objectives enunciated by the government or legislature of 

any province likely to be significantly affected by the ac- 

quisition or establishment." In addition, the Act requires 

that the Minister and Cabinet must consider in their review 

of individual applications "any representations submitted ... 

by a province that is likely to be significantly affected by 

the proposed or actual investment .... ,,24 Although the first 

requirement refers to "enunciated provincial policies", the 

Agency has interpreted both these sections as imposing upon 

the Agency, not simply taking into consideration relevant 
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policies but consulting with relevant provincial authorities 

on each application. This has been made necessary because 

of the absence in many, if not most, instances of enunciated 

provincial policies. with respect to the provision requiring 

that applications be assessed with regard to their "compati 

bility ... with national industrial and economic policies," a 

similar articulated policy vacuum has forced the Agency to 

seek the advice of relevant departments on each application. 

As we shall point out below, this "mandated" consultation 

process gives both provinces and federal departments considerable 

influence in the review process. 

To satisfy the consultation requirement, the entire 

application containing the information described above is 

sent to contacts in affected provincial governments, while a 

summary sheet is sent to federal departments with the 

appropriate policy responsibility. Provincial contacts are 

usually in the departments such as Industry or Economic 

Development. It is the responsibility of these contacts to 

inform any departments within their provincial government 

that may have some interest in the application. Within the 

federal government, the Department of Consumer and Corporate 

Affairs is informed of all standard procedure cases for 

comment on the effect the investment might have on competition. 

The Department of Industry, Trade and Commerce, as the 

·6 
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Department most responsible for industrial policy, receives 

the majority of cases. 

In theory, provincial governments and federal depart 

ments are asked only to express an opinion on whether the 

investment is compatible with appropriate economic policies, 

but, in addition to doing so, they often provide opinions 

about the degree of significant benefit in the investment. 

A few provinces, in fact, according to some sources, appear 

to have established unofficial parallel screening processes 

which can contribute to delays in the disposition of cases. 

It should be noted that applicants are free to contact 

directly any province or federal department to defend their 

proposals. This occurs more frequently with the provinces 

than with federal departments. 

In the consultation process there appears to be little 

conflict. A FlRA survey, for example, showed that in over 

97 per cent of resolved cases the final decision to allow or 

disallow a particular transaction was in agreement with the 

opinion expressed by the province or provinces consulted. 

Although no similar survey has been undertaken, FIRA 

officials claim that the agreement rate with departmental 

opinions is comparable. Indeed the agreement rate may be 

even higher because in the 3 per cent of cases where there 

was disagreement, in almost one-third of them, more than 
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one province was consulted and the opinions offered were not 

in agreement with each other. 

There are several reasons for the low rate of dis 

agreement between the provincial governments or federal 

departments and the Agency. First, and likely the most 

important, is the tendency for all concerned to support 

investment and growth in the economy. This leads to a bias 

in most cases to supporting allowance of applications. 

Secondly, many of the responses are neutral ("not incompatible 

with" or "not opposed to"), leaving no possibility for sub 

stantive disagreements. Thirdly, when disagreements do 

occur, since the Agency places a high priority on developing 

a consensus for its recommendations, it will attempt to 

reconcile any differences that occur. If a province or 

department suggests that it might be in favour of an invest 

ment or, at least, not opposed, if a certain undertaking is 

obtained, such an undertaking from the applicant will 

usually be sought actively by the Assessment Officer. One 

of the reasons the Agency places a priority in obtaining 

provincial and departmental agreement is that the Minister 

as well as the Cabinet is informed of the results of the 

consultation process. 

The negotiation phase commences with discussions 

between an Assessment Officer and the applicant. The basis 
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for these discussions are normally the Officer's analysis 

of the application supplemented by preliminary oral comments 

from provincial and federal depart~ental contacts with their 

formal replies integrated into later discussions. It must 

be emphasized that in these discussions, the purpose is not 

simply to evaluate or assess the application. The basic 

purpose is to negotiate or bargain with the applicatit to 

obtain additional concessions 6r "undertakings" in order to 

improve the benefits package of the investment. In 

negotiating with applicants, the Assessment Officers are 

limited to bargaining in terms of the five factors listed in 

the statute. However, given the very general nature of 

those factors, it is obvious that they have considerable 

discretionary scope within which to conduct the negotiations 

and seek concessions. 

Once these negotiations havé been complet.ed, the next 

stage of the assessment process occurs, which is the Agency's 

evaluation of the application and the preparation of a 

memorandum for the Minister and, if he agrees, for Cabinet. 

The degree of detail of the memorandum depends on the size 

and importance of the case (as will be discussed in the next 

section). The memorandum usually includes a recommendation 

to allow or disallow. In a very few cases a year, the 

Agency, because of the uniqueness or sensitivity of a 

particular application, will not include a recommendation 
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but will limit itself to outlining the reasons on both sides 

for allowance or disallowance. with the assessment process 

completed the application then moves to the political level 

of Minister and Cabinet where the decision to allow or dis 

allow is taken. Before we turn to a discussion of that 

process, the other assessment procedure must be described. 

2. The Small Business Procedure 

In order to handle the workload of the review process, 

in March 1977, a new "streamlined" procedure was introduced 

for those investments involving less than $2 million in assets 

and less than 100 employers. Under this procedure, applicants 

provide substantially less information and the consultation 

and negotiation phases of the standard procedure are sub 

stantially amended. Approximately 78 per cent of all 

investment proposals are under the threshold levels of the 

small business procedure, although simply being under the 

threshold does not guarantee that this procedure will be 

employed. In fact, a large proportion, roughly 33 per cent, 

of all small business applications are "bumped", for reasons 

discussed below, and required to comply with the requirements 

of the standard procedure. 

Under this procedure, the consultation process is 

significantly shortened. The Agency notifies the affected 



59 

provincial governments and federal departments and they are 

to inform the Agency within 48 hours if they are to inform 

the Agency within 48 hours if they have any concerns about 

the investment or if they require more information. If 

either provincial governments or federal departments express 

concern that cannot be immediately resolved, it is the policy. 

of the Agency to recommend to the Minister that the applicant 

be required to submit the standard form. 

There are really no significant negotiations under 

this procedure. The Assessment Officer may contact the 

applicant for further information or may request obvious 

commitments if the investment is allowed. However, under 

this procedure, the Minister has only ten days to decide whether 

the information provided will be sufficient to enable him to 

recommend that the investment be allowed or "bumped" and 

this effectively rules out negotiations. It should be noted 

that as a rule there are no disallowances of investment 

under the small business procedure only "bumping" or requiring 

applicants to follow the standard procedure. The bumping 

usually occurs when a provincial government or federal 

department expresses concern. This occurs, as indicated, 

in roughly one-third of such applications. If the applica 

tion I s not "bumped", then normally. no more than a week will 

pass between submission of the completed application and 

the recommendation to the Minister that the application be 
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allowed. 

There is a fundamental aspect of this procedure that 

distinguishes it from the standard procedure. The Act 

clearly stipulates that for an investment to be allowed it 

must be of "significant benefit" to Canada. The Agency must 

determine if this has been satisfied before it can make a 

recommendation to the Minister. In the case of most small 

business applications, however, it has been decided that this 

test is not practical or possible. It is argued that such 

investments are so minimal in size that no benefits of real 

economic significance can be identified. For these cases, 

it appears that the "significant benefit" test really becomes 

a "no detriment" test (although this has never been admitted 

to by any government official). Although consistent with what 

was envisaged in the Gray Report with its emphasis on meaning 

ful thresholds, the use of this "no detriment" test may be 

contrary to the statute. 

There are three problem areas that are associated with, 

although not exclusively so, the assessment process, particu 

larly when the standard procedure is employed. The first is 

that a very high degree of discretion is exercised by FlRA 

officials in the negotiating process. While it is true that 

FlRA does obtain policy guidance from parliamentary statements 
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and the other methods described above, from intergovernmental 

and interdepartmental consultations and from the experience 

with prior applications which have gone before Cabinet, it is 

generally acknowledged that the amount of such guidance has 

been minimal. Indeed many would agree with the assessment of 

. one participant that the degree of public policy articulation, 

which was promised with experience, has to date been. "abysmal". 

This .has had a number of consequences. One is that, with 

little guidance as to the trade-offs between different policy 

objectives, FlRA officials are given considerable discretion 

in their negotiations and assessment of applications~ Secondly,. 

contrary to the Gray Report's intentions, bargaining has in- 

deed become "a substitute for ... more general policy instruments."25 

Thirdly, it can be argued that the Act consequently cannot be 

used to its utmost advantage. The Commissioner of FlRA noted 

in a newspaper interview that "the applicants are more in- 

clined to agree to undertakings which have their basis in 

enunciated industrial policies. If these policies are not 

clearly enunciated, the scope for effective use of the screening 

process in improving benefits to Canada is lessened." 26 

Aside from effectiveness, there are other significant 

consequences. As the majority of policy guidance is internal 

to the Government, the system appears to the outsider, es- 

pecially the investor, as totally ad hoc. When the Act was 
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introduced, one of its claimed virtues was that it would 

end the ad hoc approach that had previously existed when 

the Government had had to respond to the takeover bids for 

companies such as Denison Mines or Home Oil. Yet, in the 

eyes of many, the contrary has occured and the FIRA 

process has institutionalized "ad hocery", with the con 

comitant emphasis on incremental benefits. The flexible 

nature of the criteria, the failure to define in more detail 

those criteria, coupled with the secrecy of the process, 

have all encouraged such a development. It can be argued 

that the process is not as ad hoc as it appears to outsiders, 

because FIRA officers have not only the statute and policy 

statements but also the Cabinet and interdepartmental pOlicy 

"understandings", discussed above, to guide them. The fact 

remains, however, that for those outside the process including 

investors, unless they have been so unwise as to not choose 

members of the FIRA Bar, i.e. those who specialize in the 

process and who may be more aware of "understandings" and 

informal criteria, to aid them in the review process, the 

process is highly ad hoc. 

This aspect has serious consequences for investors 

who, in the words of one central participant, have "no idea 

of what it expected of them other than the motherhood ob 

jectives in the Act." Insofar as the standards that guide 
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decision-making are not known and, additionally, as detailed 

precedents are not known (because of the information dis- 

closure practices employed, which will be discussed below) , 

applicants and potential applicants face fundamental uncer- 

tainties in the review process. 

Two analogies have been suggested as best charactérizing 

the present process. For one governmental participant, the 

negotiating process is akin to a game of water polo in a lake: 

the absence of specified boundaries results in a situation 

wherein at some point participants get tired and simply decree 

an outcome. The other analogy likens the review process to 

playing football on a soccer field: there are outside 

boundaries with appropriate end zones but no rules governing 

how the game is to be played. 

Whatever the utility of either analogy, one of the 

central characteristics of the assessment process is a high 

degree of ambiguity and confusion. These characteristics 

lead us to the second problem associated with the assessment 

process, that of the length of time it takes. When the Act 

came before Parliament, it contained what the Minister 

called a "fail-safe mechanism", originally 90 days but sub- 

sequently amended to 60 days, wherein if no decision was 

reached by the Minister and Cabinet, the application was 

27 deemed to be approved. This mechanism is found in Section 
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13 of the FIR Act which provides that, unless the application 

has been denied by Cabinet, after 60 days have elapsed, the 

application is automatically allowed. The only other quali- 

fication was if the Minister, within 60 days of the full 

application having been filed, was unable to complete an 

recommend allowance, he could inform by notice the applicant 

assessment or to make a recommendation to the Cabinet or to 

of this situation and advise him of his right to submit "such 

representations or further representations in connection with 

the matter as he or they see fit.,,28 According to the 

and protect the interests of the investors, so there is no 

Minister, the purpose of this 60-day provision was "to try 

29 indefinite period whereby this thing could be delayed forever." 

While it is true that applications have not been delayed 

"forever", the so-called "fail-safe mechanism" has certainly I 

- I not worked in the way that it was defended before Parliament. 

The 60-day limit has proven to be unworkable and the 

real "fail-safe mechanism" is not the automatic approval 

mechanism but the provision empowering the Minister to give 

notice to inform the applicant of his "right" to make further 

representations. The effect of this provision is, in effect, 

to stop the clock which, "effectively permits the Agency to 

prolong the review period without any further limitation.,,30 

The importance of this provision can be demonstrated by two 
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facts. The first is the average number of days it takes 

to complete review of applications. Table 4 provides in 

formation on length of the process.3l 

TABLE 4 

Average Number of Days 
To Process Standard Procedure Cases 

1976 
1977 
1978 
1979 

100 
80 
90 

120 

What is equally important is the second fact related to delays 

in the review process which is that, while less than 5 per 

cent of all cases have been approved by virtue of the claimed 

"fail-safe mechanisms", 75 per cent: of all standard procedure 

cases require the issuance of S.ll(l) notices. 

Several reasons have been advanced by participants in 

the process to account for its unexpected length. According 

to Agency personnel the primary causes for the delays are 

three-fold. The first is the slowness of investors in filing 

requested information, their unwillingness to provide 

in providing the Agency with their opinions on the investments 

initially substantial undertakings, and their subsequent 

slowness in responding to agency suggestions during the assess- 

ment process for further undertakings. The second is the 

tardiness of provincial governments and federal departments 
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which, it will be recalled, the Agency is required by statute 

to solicit and take into account in making assessments. The 

third places some responsibility for the delays on "third 

party" representations to which the Agency feels compelled 

to respond. Overarching these particular reasons are two 

more general ones, namely the reduction of agency staff in 

the last three years or so coupled with the increased number 

of cases that must be reviewed. 

The investors, not unnaturally, place much of the 

blame for the length of the process on the Agency. A common 

position is that the Agency is far too demanding in the in 

formation they n~quire from applicants and that satisfying 

such demands is highly time-consuming. with respect to 

criticisms concerning applicant behaviour on undertakings, 

applicants advance-several explanations. The first is that 

given the vague nature of the statutory criteria they really 

do not know what will or will not be acceptable. There are 

no firm guidelines for them but rather what they perceive to 

be simply "shopping lists" for the Agency. Coupled with 

this is the fact that so little is known about the reasons 

for decisions on individual cases that they cannot look to 

results for precedents to guide them. (We shall discuss 

this aspect below.) Coupled with t~ese arguments is the 

recognition that the review process is a bargaining process 

and the concomitant assumption on the part of investors that 
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whatever "undertakings" are offered the Agency will ask for 

more. Naturally, thprefore, they hold somp undertakings in 

reserve in order to satisfy the "bargaining game." 

Although some participants focus on the assessment 

process as constituting the largest component of the delays 

and do not see the Cabinet deci~ion-making stage as a sig- 

nificant factor in causing delays, it might be noted that at 

least in 1979 and 1980 for limited periods, the latter 

appears to have been a factor. The reasons in. these instances 

were the el~ctions in 1979 and 1980 and subsequent changes of 

government. with respect to the elections, backlogs inevitably 

develop because of other demands and in 1979 at least, the 

presence of a new government not familiar with the process 

not unnaturally further delayed the process at least in the 

first few months of its tenure. 

The third major problem area in the assessment process 

involves the consideration of third party representations -- 

representations by individuals or groups not affiliated to 

the applicant or to a consulted government. These represen- 

tations are not solicited by the Agency, which is unable, 

because of the secrecy provisions of the Act, to even release 

the names of the applicant or the Canadian business being 

acquired. If there is an attempted acquisition of shares on 
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the stock exchange, then the application is a matter of 

public knowledge and third party representations are often 

made. If it is a sale of a private company or a new in 

vestment which the applicant has kept confidential, few 

such representations are made. In this situation, the 

representation is usually made by a competitor or employee 

group who hus hourd rumors about a proposed acquisition. 

When the Agency receives a representation from a 

third party, a letter is sent out thanking him and inviting 

him to supply further information when and if he wishes. 

No details of the case can be released to a third party and 

indeed, if the applicant has not stated so publicly, the 

existence of a case before the Agency cannot even be 

acknowledged. 

The most significant types of third party representa 

tions are those from alternative Canadian buyers. Any 

serious Canadian buyer is asked by the Agency for his plans 

for the target company. Although there is no legal require 

ment for the Canadian to divulge his plans, the Agency feels 

that having competing plans allows them to judge more 

accurately the extent of significant benefit of the application. 

If deemed useful by both parties, the alternative Canadian 

buyer will be invited to the Agency to discuss in more detail 

his plans. However, a competitive bidding situation with 
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respect to to significant benefits does not arise. This is 

because the applicant is not informed that an alternative 

Canadian buyer exists, and the alternative Canadian buyer is 

not told what the applicant has offered. Each presents its 

best plans to the Agency which weighs both proposals. Of 

course, the alternative Canadian buyer has the inherent ad 

vantage of being Canadian, although this advantage may be 

tempered by the fact that while the undertakings of the ap 

plicant are legally enforceable, the plans of the alternative 

Canadian buyer are generally not. 

If the plans of the alternative Canadian buyer are 

expressed in enough detail, the Agency will show the competing 

plans side by side in the memorandum to Cabinet. This 

allows the Minister and Cabinet to compare the relative merits 

of each plan. Of course, this does not preclude the right of 

the Agency to analyze and to advise the Minister on what is 

the best alternative nor for the Minister to do likewise in 

his recommendation to Cabinet. 

The Agency has neither the authority nor the legal 

right to search out alternative Canadian buyers .. Consequently, 

it is only when a Canadian company hears of the investment 

through other means (usually the press or industry gossip) 

does the possibility of an alternative Canadian buyer arise. 

Consequently, the Government, unaware of the existence of 

potential alternative Canadian buyers in many cases, makes 



70 

its decision based on an imperfect knowledge of the effect 

which disallowing the investment would have. 

Another type of third party representation comes 

from an applicant I,S competitor. This type occurs particu 

larly in the case of new business applications. In most 

circumstances, the competitor, usually a Canadian-owned 

company, is concerned that there is not enough demand for 

the product to meet the existing capacity plus the new 

capacity brought in by the applicant. The Agency and ulti 

mately Cabinet must determine whether the competitor is 

using the Act solely to ward off unwanted competition or 

whether an allowance would lead to serious overcapacity 

problems. 

Representations from employees of a target company 

and local community groups are usually in support of an al 

lowance. Their main concern is with the maintenance of 

employment, especially when an acquisition involves the 

purchase of a financially-troubled company. However, there 

have been cases where the employees have not supported the 

application. In fact, in a few cases, employees or senior 

management have banded together to offer themselves as 

alternative buyers competing against the applicant. This 

initiative normally arises from a desire to maintain management 

control of the day-to-day operations of the company or simply 
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from a desire to see the company remain as an independent 

entity. 

Members of Parliament also make representations to 

the Agency. Usually, the Member is relaying a concern from 

a constituent, either a competitor or an affected individual. 

The member is treated as any citizen, and is not privy to 

any confidential information. 

The handling of third party representations by the 

Agency is made difficult by the secrecy provisions of the Act. 

Section 14 prohibits the Minister or any government official 

from disclosing "all information with respect to a person, 

business or proposed business in the course of the administra 

tion of this Act." This has been interpreted to mean that 

the Agency cannot even disclose whether an application is 

being reviewed. Consequently, opportunities to be forth 

coming with third party groups and to obtain relevant infor 

mation from them are severely restricted. In addition, the 

applicant canriot respond to accusations by third party 

groups when they are unaware of their existence. 

c) The Decision Making Process 

1. The Ministerial Decision 

The Foreign Investment Review Act, as indicated above, 

places upon the Minister certain statutory requirements. The 
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Minister must review the information gathered by the Agency 

and place before the Governor-in-Council his recommendation 

together with a Summary of the information of any other 

undertakings filed in support of the application. These 

duties cannot be delegated to others. 

As noted earlier, the Minister has the choice of 

accepting or rejecting the advice of the Agency although 

rejection is uncommon. In the review of spending estimates 

by the House of Commons Standing Committee on Finance, Trade 

and Economic Affairs, Mr. Gorse Howarth, the Commissioner 

of the Agency, said "Without attempting any precision I 

would give as an indication that probably in 96 or 97 per cent 

of cases the advice given by the Agency is compatible with 

the Minister's recommendation to his cOlleagues.,,32 

It is likely that the degree of compatibility is even 

higher than this -- possibly approaching 99 percent. There 

are several reasons for this. First, as with any modern 

civil service, it is the responsibility of the senior officers 

of a department to supply to the Minister the relevant facts 

and to make recommendations based on those facts. In this 

way the Agency - Minister relationship varies little from 

that of any other department and its minister. 

Another reason for the high degree of compatibility 

is the feedback that the Agency obtains from the Minister 
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and his political colleagues. The feedback takes one of 

three forms. The first relates to general policy concerns 

about the significant benefit criteria of the Act. For 

instance, the Liberal Government's policy initiatives con 

cerning research and development in 1978 were a signal to 

the Agency that this criterion was likely to be given 

increased weight in the ultimate decisions by Cabinet.33 

Secondly, the government may have special industry concerns 

which will affect how investments are evaluated. Any invest 

ments in the book publishing industry, for example, have had 

particular difficulty in meeting the significant benefit 

test. This reflects the belief of the Government that a 

strong Canadian-owned book publishing industry was vital for 

Canada's cultural needs. Thirdly, on rare occasions, in 

some individual cases, the Agency will become aware of certain 

sensitivities arising from a case. This will affect the 

way that the Agency evaluates the case. The result of such 

a situation may be that no rer.ommendation is made by the 

Agency, as noted above. These cases tend to be the largest 

and the most controversial. 

2. The Cabinet Procedure 

The procedure used in deciding FlRA cases is based 

on size and sensitivity based on industrial, regional and 
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the small business procedure, a summary sheet is sent from 

political considerations. For those cases which go through 

the Agency to the Minister. The summary sheet gives the 

details of the case and the Agency recommendations. If the 

Minister agrees, the case goes directly to the Special Com- 

mittee of Council for Governor-in-Council approval. The 

Special Committee of Council, made up of members of the 

Cabinet, generally meet before regular Cabinet sessions to 

pass Orders-in-Council. While questions concerning the 

Minister's recommendations have been made, almost all are 

approved without comment. About 55 per cent of all cases 

are handled in this manner. 

The procedure is the same for those cases which were 

small enough for the small business procedure (under $2 

million and less than 100 employees) but in which the 

Minister required the submission of the standard forms under 

S.6(4) of the Foreign Investment Regulations. However, in 

these cases, the Agency draws up for the Minister a more 

detailed description of the case with a list of undertakings 

and conclusions. Then, as with the small business procedure 

cases, the Minister's recommendation is sent directly to the 

Special Committee of Council for Governor-in-Council approval. 

About 20 percent of all cases are handled by this method. 

The only exception to this procedure is when the Ministerial 
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recommendation is at variance with the stated position of 

a consulted province or federal department. In this case, 

the Cabinet committee procedure described below is used. 

The Cabinet committee procedure is used in any case 

involving over $2 million in assets and more than 100 em 

ployees, in any case where a province or federal government 

department disagrees with the recommendation, or in any case 

where the Minister responsible for FlRA considers that it 

warrants fuller consideration. The Agency prepares for the 

Minister's signature an extremely detailed analysis of the 

case, in the form of a memorandum to Cabinet. The memorandum 

includes a description of the firms involved, the industry, 

the undertakings offered by the Applicant, the views of the 

provinces concerned, the summary of proceedings, the 

assessment of benefit under the five criteria of the Act, 

and the recommendation. This memorandum is then sent to the 

Economic Development Committee of Cabinet and it is here 

where the most serious Cabinet evaluation occurs. A decision 

is made by the Committee and then passed on to the full 

Cabinet for confirmation. The most important cases may be 

discussed in detail by the full Cabinet while with others 

the decision of the Committee may simply be confirmed with 

little or no comment. 
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The Liberal government before May 1979 had an inter 

mediary procedure. For those cases over the small business 

procedure threshold size but under $10 million and with less 

than 500 employees, a summary of the case was sent to all 

Ministers. If no Minister raised an objection to the case 

going directly to the Governor-in-Council, then it would do 

so. If there was an objection, the case would go to Cabinet 

Committee. About 10 per cent of all cases were handled in 

this fashion by the Liberal government. The Conservative 

government chose not to adopt this procedure. 

Under existing procedures, the Economic Development 

Committee of Cabinet is obliged to consider an average of 

four cases per week. About 16 cases have to be decided, 

however summarily, each week by the Committee of Council. 

3. The Influence of Individual Ministers 

The individual Ministers' roles in the evaluation 

process vary. Those Ministers who represent departments 

that have opinions contrary to those recommended by the 

Minister responsible for FIRA may wish to present the views 

of their departments to their colleagues. Normally, though, 

inter-departmental disagreements are handled at the official 

level and are often solved by obtaining certain undertakings. 

However, if the conflict persists, a Cabinet decision may be 
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required to put it to rest. 

Some Ministers raise objections on personal grounds. 

An investment may have an effect on their constituency or 

they may simply not agree with the Minister responsible for 

FlRA's recommendation. However, apparently this occurs 

rarely. Naturally, those Ministers who have a more personal 

interest in the foreign investment area and those Ministers 

on the Economic Development Committee become the most 

involved. 

Experience has shown that the Cabinet has been 

willing to accept the recommendation of the Minister in al 

most eV,ery case. This is because the Minister is usually 

aware of opinions and concerns of his colleagues before he 

makes his recommendation. And for those cases where he feels 

that guidance should be obtained from his Cabinet colleagues, 

he may choose to send a discussion paper seeking such 

guidance. For example; he may request authority to negotiate 

for a certain undertaking without which he will be unable to 

recommend allowance. 

As is evident, the Minister responsible for FlRA 

plays a key role in the political decision to allow or dis 

allow a case. For those investments under $2 million and 
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with less than 100 employees and where there are no ob 

jections by the provinces or other federal departments, 

the Minister.'s recommendation is spnt directly to the 

Special Committee of Council where Governor-in-Council 

acceptance is almost invariably given with little review. 

For the larger or more controversial cases, it is a Cabinet 

committee which he chairs which makes the decision. While 

the full Cabinet must confirm this decision, time constraints 

allow them only to discuss in detail the most significant. 

There are two identifiable problems associated with 

the Cabinet decision-making process that are directly 

relevant to an analysis of Cabinet as regulator. The first 

involves the amount of Cabinet and ministerial time required 

in the process and the second pertains to the confidentiality 

surrounding significant aspects of the outcomes of the 

process. 

There are two aspects of the time dimension, namely 

the time spent by the Minister responsible for FlRA and the 

time spent by Cabinet as a whole. With respect to the 

former it should be immediately obvious that with approxi 

mately 800 cases a year, the screening process consumes a 

great deal of the Minister's time. Notwithstanding his 

reliance· on FlRA recommendations, the Minister cannot delegate 

his statutory responsibilities to review and recommend. Even 
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if this process is pro forma and routine in many instances, 

the fact that the Minister is himself not the ultimate 

decision-maker, combined with the potential conflict that 

many cases can entail, necessitates that he take his review 

responsibilities seriously in a sufficient number of cases. 

Indeed, it may be argued that the time occupied in reviewing 

individual cases accounts, at least in part, for the failure 

to produce more general policy guidance for the Agency and 

interested parties. 

Similar concerns can be raised with respect to heavy 

demands that the process places on Cabinet's time. Although 

the process has been stieamlined and many applications do 

not uake much of Cabinet's time directly, the fact is that, 

of the average load of 16 cases per week that must be pro 

cessed, four of those cases require serious consideration by 

Cabinet or at least a Cabinet committee. Although it is 

impossible to obtain documented information, informed sources 

suggest that no other single agency of government consumes 

as much Cabinet time that consideration of FIRA cases does. 

This fact raises serious questions about whether this is 

the most efficient employment of Cabinet's time in general 

or with respect to the review process in particular. As in 

the case of ministerial time, the necessity for Cabinet 

review of individual cases means less time available for 

discussion of all types of policy issues, not least of all 
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foreign investment. 

The confidentiality that surrounds the results of 

the review process is the second significant aspect of the 

decision process that creates problems. We have already 

discussed the problem of secrecy in the assessment process 

with respect to third party interventions. Similar problems 

exist with respect to the outcomes because reasons for the 

individual decisions are not released except in the case of 

disallowed applications where the Government simply states 

that such applications did not meet the significant benefit 

test. 

The problem in large part can be traced both to the 

requirements of Cabinet secrecy and to the statute. 5.14(4) 

of the statute confers discretion on the Minister to release 

information on undertakings except "where, in the opinion of 

the Minister, the disclosure of such information is not 

necessary for any purpose relating to the administration or 

enforcement of this Act, and would prejudicially affect the 

person who gave the undertaking in the matter or conduct of 

his business affairs." To date, the practice of the Minister 

has been to defer to the wishes of applicants with the result 

that little useful information has been provided. Applicants, 

either not wanting to divulge their plans to competitors or 

not wishing to have the public ensuring enforcement of the 

--~----~---~- ~~ - 
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undertakings, are generally unsympathetic to requests for 

disclosure. FIRA has tried several ways to improve this 

situation such as through press releases which provide some 

of the undertakings and descriptions of allowed cases in 

the Annual Reports and the magazine, Foreign Investment 

Review. However, within the last year, there appears to 

have been an increased attempt to publish undertakings. In 

fact, for the first time in the Agency's six years of 

operation, the Government made public the reasons for a dis- 

. . 34 
allowance of an applicatlon. 

There are two principal consequences of the absence 

of useful information on the reasons for decisions. The 

first is that potential applicants, already confronted with 

limited policy guidance in the statute and ministerial state- 

ments, cannot use decisions as precedents to guide them in 

preparation of their applications. Secondly, it is 

incredibly difficult, if not impossible, for parliamentarians 

and other interested parties to evaluate the implementation 

of the Act and the performance of the screening process. 

There is simply not enough information available upon which 

to build informed judgments. 

d) Compliance Process 

There are two aspects of the compliance process that 
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are germane to our purposes. One is compliance with the 

notification provisions of the Act while the other is 

compliance with the undertakings or commitments made by 

investors when significant benefit is being assumed. The 

former, to which reference has already been made, involves 

the power granted to the Minister by S.8(3) of the Act to 

insist that a non-eligible person comply with the Act by 

notifying the Agency of a transaction and subjecting it to 

review. Although surveillance activities of the Agency are 

fairly extensive, involving in 1973-79, for example, 300 

investigations, to ensure that there is compliance with 

such provisions of the Act, the responsibilities this section 

places on the Minister are not particularly demanding. To 

date, there have been only four occasions when the Minister 

has issued such notices. 

The other aspect of the compliance process is the 

more significant. Under S.15, the Minister can order inves 

tigations into whether or not the terms and conditions which 

were crucial to the determination of the significant benefit 

of an application are being respected. There are three 

aspects of this part of the compliance process that merit 

comment. In the first place, it was always conceded, begin 

ning with the Gray Report, that while investors would be 

bound by undertakings to which they committed themselves, 
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"an investor would not be held responsible for non-compliance 

about this, is that the Minister appears to have unlimited 

discretion as to the determination of what constitutes 

"changing. market conditions". There are no standards or 

guidelines for such determinations. Secondly, it is not 

clear whether the Minister, in the event he decides to 

modify agreements with investors, is required to submit any 

modified agreements to Cabinet for approval. According to 

one newspaper report, it was claimed that when new under- 

takings were negotiated with the British firm, Marks and 

Spencer, because it could not comply with its initial under- 

takings, the minister did not go back to Cabinet for its 

36 approval of the changes. We cannot verify the accuracy 

of the report or indicate what the practice is in this respect. 

This leads us to the third and final concern with 

the compliance process. Given the discretion granted to 

the Minister to change undertakings and the ambiguity about 

the need for Cabinet approval, combined with the confiden- 

investors, it is impossible to determinp how faithfully the 

tiality that covers almost all undertakings agreed to by 

Act is being complied with not only by investors, but even 

more importantly, by the designated Minister and Cabinet 

itself. As in the determination of significant benefit) a 
• I 

very large degree of discretion has been granted to the 
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regulatory authorities, but there are no means by which one 

can determine, let alone assess, how that discretion is 

being exercised. 
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CHAPTER THREE 

The FlRA Model: An Evaluation 

1. Introduction 

In this chapter, we offer our evaluation of the FlRA 

model as an example of a regulatory process in which the 

Cabinet is the regulatory body and not simply in an appelate 

role. We emphasize once again that we are evaLuating neither 

the merits of the foreign investment review policy nor the 

effectiveness of FlRA as a regulatory body. Naturally, however, 

our evaluation of the structure and process of the FlRA model 

may be of some relevance to such evaluations. In undertaking 

an evaluation we will employ two approaches. The first ap 

proach will be to assess the model from the perspective of a 

number of significant criteria commonly employed in the analysis 

Qf regulatory processes in general. Obviously, in terms of the 

model, the criterion of political accountability is a starting 

point. Other criteria involved procedural values such as 

openness, predictability, flexibility, and fairness considera 

tions. The second will be to assess the FlRA process in terms 

of the advantages and disadvantages as seen by the major parti 

cipants in the process. Accordingly, we will analyse the per 

ceptions and positions of Cabinet, FlRA itself, investors, 

"target companies", federal departments, provincial govern 

ments, Members of Parliament and the general public. In the 
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last omnibus category we will pay particular attention to 

"third party intervenors". 

2. Criteria 

a) Political Accountability 

The pressure for greater political accountability for 

regulatory bodies, as we indicated earlier, is part of a much 

wider debate ovcer accountability in government.l That is, the 

conclusion that independent regulatory agencies should not 

I make broadly-based "policy" decisions is motivated by concerns 

about the legitimacy of such decisions taken by those who are not 

elected. If important policies are to be set, they should be 

determined by those who have a mandate to do so. 

This concern for increased political control of 

regulatory activity does not necessarily require an end to 

regulatory agencies nor to the exercise of discretionary 

authority by such agencies. It would be physically impossible 

for elected political bodies to undertake detailed regulation 

in every area of governmental activity, and delegation to 

subordinates is a necessity. Furthermore, it may be im- 

possible for elected politicians to specify detailed policies 

at the time of enacting legislation, whether because of a 

perceived lack of expertise in anticipating problems and 

designing solutions or becausé of lack of foreseeability in 

d " 1 t' 2 eSlgnlng so u lons. Therefore, delegation of some discretionary 

----~ -- --- --- _- ---------- 
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authority to an independent agency or to a department becomes 

imperative. 

Yet even if delegation to subordinate bodies is a 

necessity for regulation, there may still be concerns that such 

Royal Commission on Financial Management and Accountability 

regulators remain "accountable" when they exercise decision- 

making authority. The question that must then be faced is 

what is meant by the word "accountable". Definitions abound, 

but one that we endorsed earlier is that put forth by the 

Accountability is the fundamental prerequisite for 
preventing the abuse of delegated power and for en 
suring, instead, that power is directed toward the 
achievement of broadly accepted national goals with 
the greatest possible degree of efficiency, effective 
ness, probity and gUidance.,,3 

(The Lambert Commission) : 

"Accountability is the essence of our democratic 
form of government. It is the liability assumed 
by all those who exercise authority to account for 
the manner in which they have fulfilled responsi 
bilities entrusted to them, a liability ultimately 
to the Canadian people owed by Parliament, by the 
Government and, thus, every government deparment and 
agency. 

The last part of this statement assumes that such goals 

have been articulated. In some cases, they will only be 

skeletally defined, making it difficult to criticize the 

decisions of regulatory agencies which by their actions, are 

4 setting these goals. The concern that such bodies are not 

ultimately accountable to the public, as is an elected decision- 

maker, leads to the call for greater "political" input and 
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accountability in the development of these objectives. 

"Political" accountability, in a simplistic view, 

might seem to be achieved then by placing the locus of 

responsibility for decision-making in the hands of a political 

body, such as Cabinet. However, that cannot be true ~ithout 

qualification. Political decision-makinq is not an end in 

itself, but a means to an end - and that is accountability 

to the public for achievement of public goals. Thus it is 

not enough to give a political body such as Cabinet the power 

to make decisions if those decisions are made for partisan poli 

tical motives completely inconsistent with the broad purpose 

or policy objectives established by the legislation under which 

Cabinet purports to operate and if those decisions are not 

open to some type of review to ensure compatibility with 

those objectives. For example, to use the Foreiqn Investment 

Review Act, the objective of political accountability in 

decision-making is not met if Cabinet decides to grant a 

particular application for approval of a takeover on the basis 

of the lobbying of a particular interest group or politically 

well-connected party to an application. 8uch decisions are 

to be determined on the basis of objectives out in 8.2 of 

the Act and, particularly, on the basis of the range of 

factors in 8.2(2) which indicate whether the applicantls 

investment will be of "significant benefit" to Canada. Even 

1_ 
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granting that those factors and the concept of significant 

benefit are so broadly stated as to leave room for a great 

deal of discretion by Cabinet, the achievement of accounta 

bility in the process is only reached if the objectives in 

the Act are kept in mind as the Cabinet exercises its dis 

cretion. The ideal of "political accountability" is there 

fore not being achieved if partisan considerations dominate 

.1 

the exercise of authority under the Act at the expense of 

statutory objectives. 

Yet if political accountability assumes something more 

than brokerage and contemplates adherence to certain defined 

objectives, immediate problems arise as to how to achieve ac- 

countability. First is the problem of definition of objectives 

in more specific terms than those set out in the statute - by 

what procedure and on what basis should they be fleshed out? 

Secondly, what procedure is necessary to ensure that overall 

objectives are being met? Allocating the task of expanding 

upon broadly framed criteria for approval of foreign investment 

to a political body such as Cabinet is one step towards 

increasing accountability, since the ministers; in theory, 

are collectively responsible to the House of Commons and 

govern only while they have the confidence of the House. 

whether this is a sufficient step can be questioned given 

contemporary debate of the reality of ministerial responsibility 

in majority government situations.5 
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Even in minority government situations, there will 

be accountability problems unless the House,as well às the 

public or interest groups which impose pressure on Members 

of Parliament, have access to sufficient information to 

identify and assess the policy choices made by Cabinet; as 

it carries out the administration of the Act~ Absent arti 

culated criteria for decision-making beyond those in the Act, 

whether in the form of guidelines, regulations, or published 

reasons for decision, evaluation of the Cabinetts decisons 

in terms of their compatibility with the "national goals" 

established by Parliament in the Act is a difficult, if not 

impossible, task. 

Thus, the locus of decision-making - in Cabinet as 

opposed to an independent regulatory agency - is not in itself 

an assurance of greater political accountability. In order to 

ensure that the goal of accountability is achieved, there 

must be determinable objectives set by legislative bodies or 

by decision-makers openly answerable thereto. In exercising 

discretion granted by such legislative bodies, there must be 

an effort to do ~o with those objectives in mind and in such 

a way that the interpretation or extrapolation of those ob 

jectives is subject to scrutiny by those elected members and 

ultimately by the public. Thus, one fundamental facet of 

political açcountability is access to information - information 

,,_ 
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about objectives, and about their implementation or non- 

implementation. 

Therefore, while the Cabinet model of regulation found 

in the Foreign Investment Review Act endows a political body 

with decision-making authority, it cannot be said to enshrine 

the ideal of political accountability unless there is sufficient 

information available with regard to its procedures and 

decisions to indicate that the objectives under the statute 

are being pursued. 

b) Political Accountability and the Procedural Values of 
Independent Models of Regulation 

While the foreign investment review process is open to 

criticism for its failure to comply with a paradigm "political 

accountability" model of regulation, it is eaually open to 

attack for its incompatibility with the procedural values 

which are often associated with the independent regulatory 

agency model, such as openness, availability of criteria for 

decision, notice to interested parties, and the opportunity of 

an affected party to respond to critical or unfavourable 

comments and information.6 

Some of these values are similar to those discussed 

above as important to the achievement of greater political 

accountability: openness, disclosure, and the availability of 
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criteria. It is important to note this in order to recognize 

that the value of political accountability in regulation is 

not incompatible with the values of independence, as first 

impressions might lead one to believp. However, the design 

of a structure to protect values of procedural fairness may 

be affected by the emphasis placed on political accountability 

rather than independrnce in a particul~r ~r0a of requlatorv 

activity. 

The independent regulatory agency is often regarded as 

the ideal regulatory model in circumstances where decisions are 

made on the basis of individual applications. The fact that 

an individual applicant comes forward to seek a right or 

benefit under a statute leads to an analogy to adjudication 

in the courts. The inference is easily drawn that decisions 

about individual rights on a case by case basis should be 

made through the application of established criteria by 

independent decision-makers, as discussed in further detail 

later in this chapter. There is an easily added assumption 

that such decisions should not be made by "political" bodies, 

as there is no "policy" element in the application of the 

standards. What one needs is an adjudication based on the 

consideration of relevant facts in light of the specified 

criteria, so as to accord fair treatment to similarly situated 

applicants. 
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Several points need to be made here. The most obvious 

is that there is an element of policy in every decision which 

applies rules to facts. The element of discretion will vary 

with the specificity of the criteria, but there will always 

be some discretion in finding facts and deciding whether the 

Secondly, the fact that individual applications initiate 

rules apply. Therefore, political accountability is not 

inimical to an individual application process. 

the decision-making process does not determine whether the 

decision is a "policy" one which would be more appropriately 

made by a politically accountable body. That characterization 

may depend on the scope of discretion left to the decision- 

maker. If the objectives for judging the decision-maker are 

left at a great level of generality (as in S.2 of the Foreign 

Investment Review Act or S.3 of The Broadcasting Act7), im 

portant policy decisions fleshing out the Act will occur 

simultaneously with a decision on the fate of an individual 

application. This policy-making process is similar to the 

development of the common law by the courts. Each decision 

builds up a body of principles and precedents that together 

establish a general policy. 

This leads to a third point about the compatibility of 

political accountability and fairness. There are various ways 

to take into consideration concerns about fairness in the 
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exercise of discretion with regard to individual applications, 

which suggest the need for an independent adjudication model, 

while at the same time preserving broad policy decisions for 

the politically accountable. For example, advance and open 

issuance of guidelines by which individual applications will 

be judged, made by a politically responsive body, can permit 

harmonization of the values of the two models. 

This last statement, however, presupposes an under- 

standing of just what those independence or structural values 

are. In the interest of a more worthwhile discussion, these 

values will be discussed at this point before returning to 

the question of compatibility between political accountability 

and independence. 

c) The Procedural Values of Independence Models 

The decision to implement foreign investment policy 

through consideration of individual applications immediately 

suggests that certain procedural values should be followed 

or, at least, considered before they are abandoned as in- 

appropriate. In any legal system, there are certain ideal 

• 
characteristics which should be pursued. One could call them 

ideals of certainty and predictability and the minimization 

of arbitrariness. As Fuller described them in greater detail 

8 in The Morality of Law, they include the requirement of 

rules formulated in advance of implementation. Those rules 
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should be understandable, harmonious with each other, pros 

pective in operation, publicly available to those to whom 

they apply, and fairly stable over time. In addition, such 

rules should not prescribe conduct beyond the capacity of 

the affected party nor should they be applied in a manner 

inconsistent from the way in which they are drafted. 

Obviously, Fuller states an ideal and impossible world. 

In any real life situation, there may have to be tradeoffs 

between these characteristics (infra). However, the under 

lying concerns in Fuller's system for certainty, predictability 

and avoidance of arbitrariness are all important to concepts 

of justice and acceptability of the legal system. Injustice 

is perceived when individuals similarly situated are treated 

in different ways by the legal system. Instead of like cases 

being treated alike, there is a perceived element of "ad 

hocery" in policy making, with consequent discontent with 

the legal system being applied. 

Undoubtedly, the point must be made that individuals 

have no right to expect unchanging laws and that they may 

well be subject to different rules than their neighbours. 

While this is true, there should be some reason for distinction 

between individuals in the application of the law. Further 

more, there are ways to provide for change in laws which 

take into account the need for flexibility. Overall, it is 
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important to recognize the concerns about arbitrariness and 

certainty, concerns whicb are at the forefront when decisions 

are made on a case by case basis. 

Some of these general comments will be more under 

standable in the context of a discussion of FIRA, for 

individual applicants have frequently criticized the uncer 

tainty and procedural inadequacies of the present system. 

1. Certainty and Predictability: The Need for Standards 

The present process in FIRA is a strange amalgam. It 

employs individual applications to trigger the process of 

decision-making. Ultimate decisions as to the acceptability 

of a particular application are made on the basis of the 

loosely phrased criteria of significant benefit in S.2(2) of 

the Foreign Investment Review Act, when considered in light 

of the various undertakings negotiated between the applicant 

and the Foreign Investment Review Agency during the approval 

process. No reasons for decision in an individual case are 

given by Cabinet, although press releases listing approvals 

and disapprovals are issued. The undertakings themselves 

generally are not published, nor can one find enunciated 

reasons from Cabinet or regulations or published guidelines 

which suggest wh~t goes into a determination of "si~nificant 

benefit to Canada". The only guidelines are those published 
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with regard to initial questions of applicability of, and 

venture capital, non-eligible persons, etc.). 

This procedure seems to embody the antithesis of the 

ideal adjudicative system. Discretion of the decision-maker 

is somewhat circumscribed, in the sense that some criteria 

for decision are established, but the criteria are extremely 

flexible, and the way in which they are implemented is neither 

articulated in advance nor readily determinable through 

reasons in other decisions. This leaves the process open to 

ready criticism on the basis that the decisions made are ad 

hoc and inconsistent. 

The problem in responding to this charge is that we 

do not know if they are either ad hoc or inconsistent, as 

we lack the information to evaluate. Officials in the Agency 

and some lawyers engaged in the processing of applications 

under the Act say that one can determine policies through the 

can see a modified key sector approach in the way in which 

decisions and through mechanisms such as ministerial state- 

ments about government economic policy. For example, one 

applications in non-renewable energy resource areas or ap- 

plications in the book-publishing field are considered. 

Even if this is true, there should be concern about 

availability of standards to flesh out the statutory criteria. 

L_ ___ 
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One concern is that signals not get crossed in determining 

these policies, and an earlier example in this paper shows 

that this has occurred. Therefore, the concern for certainty, 

predictability, and equality would suggest more ciear articu 

lation of standards and rules, either prospectively or retro 

spectively. This allows an applicant to evaluate more easily 

the likely outcome in his case, and guides the decision-makers 

(whether in the Agency at the negotiating stage or in the 

Cabinet at final decision stage), so that they will consider 

the same factors with regard to each applicant, even if they 

accord such factors different weight in a particular fact 

situation. 

Articulation of rules has a further advantage, in that 

it may be more efficient than a process of stumbling in. the 

dark, trying to discern the criteria which are relevant. 

Advance awareness of standards which govern the application 

of the criteria of "significant benefit" to be applied tailors 

both the information provided and the negotiation/discussion 

stage of the decision process. 

One response to the latter comment might be that the 

"FlRA bar" is aware of the relevant considerations of the 

process, gathered through experience. Even if some awareness 

is there, risks of uncertainty of information persist. Further 

more, it is inconsistent with overall concerns of justice to 
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restrict the information as to criteria to a certain select 

group, rather than to all those affected by the legislation, 

including third parties such as the public or competitors. 

2. Flexibility 

Based on concerns for certainty and justice, it is 

easy to understand the plea for standards and rules in the 

review of foreign investment applications. Yet there are 

competing considerations that must enter into the discussion 

of the need for rules. While one major concern in the design 

(in the sense of compliance with objectives and equality in 
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of an administrative system could be described as "accuracy" 

treatment), there is an equally important concern for flexi- 

bility. Often detailed rules can not be articulated at the 

outset of a programme, whether for reasons of lack of expertise 

In the initial forum such as the legislative body, or because 

of lack of predictability or likely events which will affect 

the delineation of policy. Furthermore, circumstances may 

change, so that what is a relevant problem today is not so 

tomorrow. For example, in foreign investment there are changing 

views as to the proper level of foreign investment generally 

.. and in particular sectors of the economy depending upon current 

levels of unemployment, the state of health of the economy, or 

the need for security in the supply of a particular resource. 
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Excessively detailed regulations may well bog down the system, 

if it becomes incapable of adapting to meet changing circum- 

stances. 

While this concern for flexibility is a valid one, it 

need riot be an excuse for a total absence of standards. 

Articulation of "rules" is a question of "more or less", not 

presence or absence of detailed prescriptions. There are 

different ways to articulate policies, with differing degrees 

of specificity available. For example, there is a range of 

possible devices for FIRA including: policy guidelines (such 

as the Canadian Radio-~elevision Commission's policy on 

cable television) i interpretation bulletins (similar to those 

issued und~r the Income Tax Act) i regulationsi and reasons for 

decision based on real or hypothetical cases. 

These devices provide a great deal of flexibility, 

and at the same time they can be used to satisfy the need for 

greater certainty in the FIRA system. For example, policy 

guidelines can be explanatory, identifying government concerns 

in sectors and economic factors which affect decisions. Yet 

they need not be rigidly adhered to, providing needed 

flexibility.9 

Guidelines provide a further advantage in that they 

can identify competing factors which affect decisions, without 

trying to anticipate every possible combination thereof. 
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Decisions in the area of foreign investment involve a complex 

of competing interests, which must be balanced against each 

other. polanyi and Fuller have described these as "polycentric 

decisions", which are unsuited to an adjudicative framework 

and application of rules.10 Such decisions as whether or 

not to have foreign investment in Canada or in varying parts 

of Canada and how much investment to allow require important 

tradeoffs between factors such as regional disparity, un 

employment, the need for investment, and the need for domestic 

research and development. Nevertheless, relevant factors may 

be identifiable, even if detailed prescriptions cannot be 

efficiently made, so as to guide decision-making. 

To return to the question of devices for articulating 

policy, even if just by identification of relevant factors, it 

should be noted that implementation of some of these devices 

would be a problem within the present Act. This is particularly 

true with regard to the giving of reasons for decision, because 

of the secrecy provisions of the Act. This will be discussed 

below under "Confidentiality". 

.. 
Reasons, as opposed to articulated policies, have the 

advantage of case by case development of policy within the 

context of a specific fact situation, allowing flexibility 

and experimentation. This is true, of course, provided that 

the "reasons" are full enough to give guidance. However, this 

device is less advantageous in that it requires slow development 
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of policy and, until there is a well-developed body of cases, 

may be inadequate to provide much guidance. 

At this point in the history of FlRA, it is difficult 

to accept an excuse for the failure to articulate in more 

detail the nature of the policy objectives. Even if at the 

outset this might have been impossible, six years of experi 

ence under the Act must provide enough guidance to allow for 

an identification of guidelines and weighting of factors 

relevant to at least classes of decisions. 

In sum, then, the decision to set foreign investment 

policy through individual applications requires consideration 

of the effects of such a process. In ord~r to proceed in a 

way which minimizes arbitrariness and proceeds towards the 

achievement of some overall objective to be applied in all 

cases, it is necessary to articulate these objectives in some 

form and to make those articulated objectives available to 

those participating in the system. Only then can they 

participate in a meaningful and efficient way and only then 

can the overall objectives be evaluated (and, as well, can 

our earlier concern for accountability be satisfied). 

3. The Right to be Heard 

Along with the need for standards in order to allow 

for meaningful participation and fairness in the administration 
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of an Act, there is, as well, a concern that individuals 

affected by decisions of administrators have an opportunity 

to interven~ in the process and to present their side of 

the argument. Again, this claim could be pushed to extremes, 

both in its application in different areas of decision-making 

and its method of implementation. Thus, at one extreme, any 

. individual citizen might argue that he or she is affected by 

the articulation of a regulation under any Act and, therefore, 

entitled to a full, court-style hearing. If this claim were 

accepted, competing ends of the administrative process, such 

as efficiency, speed and informality, would fast disappear.ll 

Once again, it is a question of more and less, both as to the 

opportunity to intervene and the manner in which that inter- 

ve n t i.on should be (\x(~rcis('<1. 

.. 

The rationale for allowing an individual who may be 

affected by a decision an opportunity to intervene is one of 

fairness, based on the conclusion that a person's rights or 

interests should not be detrimentally affected by the decision 

of a regulatory body without giving him an opportunity to be 

heard.l2 This is a right variously described as the right to 

the protection of the rules of natural justice in Anglo-Canadian 

law or a right to due process in American terminology. 

One of the most vexatious questions is when these 

rights should be recognized. When that decision is made by 



104 

statute, there is no problem. The framers of the legislative 

policy decide who will be heard.13 When that decision is not 

expressly made by a. statute, the responsibility is left to 

administrators in the course of making decisions or to courts 

in reviewing such decisions for procedural fairness. 

The traditional judicial response, in scrutinizing the 

decisions of administrative bodies to determine whet.he r there 

has been compliance with the rules of natural justice, has 

been to focus on the distinction between "administrative" and 

"judicial" or "quasi-judicial" decisions. Only the decisions 

of .administrative bodies which were judicial or quasi-judicial 

were required to be made in accordance with the rules of natural 

justice.14 In practice, the distinction has been difficult to 

make. Seemingly, it has turned on an examination of whether 

decisions affected the "rights" of individuals, and whether 

those decisions were made on the basis of applied standards. 

Where the decision affected privileges only or was more policy 

oriented or discretionary, there was a greater tendency to 

find the decision "administrative". 

If one were to a.pply this distinction to FlRA, there 

would be a good argument in favour of finding the decision 

administrative. The criteria are broadly-framed and give 

wide discretion to the Minister and Cabinet. Arguably, there 

is no "right" to invest in Canada or take over a new business.1S 
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Yet there are impo~tant interests at stake in these 

cases, and potential investors and target companies have a 

lot to lose in terms of invested effort and potential profit 

if the application fails. Therefore, even if the decision is 

a policy one, it is important to know the case against the 

applicant and to have an opportunity to present its arguments. 

Courts have become increasingly aware of such interests held 

by individuals involv~d in processes that may well be 

traditionally "administrative" in character. In the last few 

years, the bright line drawn between administrative and 

judicial or quasi-judicial decisions has faded somewhat, and 

a "duty to act fairly" is slowly taking shape in situations 

where an individual may be seriously and unfairly affected by 

a decision unless he is given some form of access to the 

decision-maker to ensure that information favourable and 

relevant to his case is available for consideration.16 The 

circumstances in which such a duty has been found have varied - 

from denial of public housing in the Webb case to dismissal 

of a probationary policy office in Nicholson to the hearing 

f I h 1 . . .. t 17 o a te ep one rate appea ln Inult Taplrlsa . 

In each case, the courts are concerned about the 

detrimental effect of a decision on the interested party in 

imposing the duty. One can see characteristics in the FlRA 

process which might lead to a similar conclusion that the 

procedures should be exercised fairly. As mentioned above, 
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the interests of applicants, target companies, and perhaps 

even some third parties, such as potential Canadian investors, 

are all significant. 

Even if such interests as those of FlRA participants 

or the discharged employee in a case like Nicholson are worthy 

of protèction, it is still an open question as to what 

procedures are actually required to satisfy the obligation 

of fairness. There has never been consensus as to the pro- 

cedures necessary to comply with the rules of natural justice, 

. 18 
let alone the seemingly less stringent duty to act fairly. 

The tendency in the courts seems to be to adopt a practice of 

varying the procedural requirement to suit the context. There- 

fore, a duty to act fairly or to give an applicant a chance 

to be heard does not require a full adversary proceeding simi- 

lar to that in a court. To impose such a requirement would 

defeat one of the major reasons for establishing an adminis- 

trative agency: the ability to make timely decisions. 

That does not resolve the problem of a fair procedure 

in the context of the Foreign Investment Review Act. Two 

for concern about the ability of the applicant to know the 

areas of complaint can be identified. First, there is room 

information against him and to respond thereto, the basic 

concern expressed by the phrase audi alteram partem. The 

second concern is the lack of notice to third parties who 
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may wish to intervene in the process, whether because they 

are potential bidders for the target company or potential 

competitors or employee or interest groups who feel disturbed 

by the possible takeover or investment. 

In both areas of complaint - applicant access and 

third party notice - the plea is basically one for increased 

disclosure. That disclosure takes on several forms: dis 

closure of the fact of application with enough detail to 

allow meaningful response and disclosure of detrimental infor 

mation to the applicant to allow opportunity for refutation. 

The present FlRA procedure does not allow the applicant to 

have access to information with regard to his application 

solicited from provincial governments and other federal de 

partments, nor is there opportunity to respond to third 

party interventions. While some information may corne to light 

through the negotiation process with the Agency with regard 

to undertakings, there is no guarantee of access to either 

the contents or general nature of unfavourable material, yet 

all this information may enter into the consideration of the 

application by the Minister or Cabinet. 

The judicially imposed duty to act fairly does not 

necessarily require access to all such material, yet it would 

seem implicit to fairness that unfavourable information be 

disclosed in enough detail to allow a response, even if the 

-----~ -- 



108 

applicant is only given summaries of the information to be 

used for decisions. 

This last comment raises a particular problem associated 

with the due process concerns when it is Cabinet which exer- 

cises the decision-making function. While concerns for fair 

ness might elicit calls for d i sc Lo su re of information, the 

tradition of Cabinet secrecy and the importance of Cabinet 

confidentiality militate against disclosure. This will be 

discussed in greater detail in Chapter 4. 

An added problem with regard to ~pennéss and disclosure 

arises out of specific prohibitions in the Foreign Investment 

Review Act which forbid disclosure of information obtained in 

the administration of the Act, except in very limited situa 

tions (8.14). This section may well preclude the effective 

intervention of third parties in an application in which they 

might be intèrested. While some might say that there is no 

problem here, for third parties would just clog the works 

and cause further delay, principles of fairness or the rules 

of natural justice support the consultation of at least some 

parties who are closely affected by the decision. There may 

well be third parties (such as possi~le compètitors for the 

investment, employee groups, or consumer groups) who feel 

that a particular decision affects them and ,that the decision 

might be altered if they are allowed to intervene. The 



109 

present secret process, resting on a strict interpretation 

of S.14 of the Act, prevents notice of applications, acknow 

ledgement of third party notices if the applicant's proposed 

investment has not been disclosed publicly, and disclosure 

of the nature of information which might be relevant and 

helpful to discuss. What third party intervention there is 

under the present procedure is therefore ad hoc and often a 

shot in the dark. Such practice does not conduce to 

effective assistance for the decision-maker nor does it pro 

tect third party interests as effectively as it could. 

It must then be asked whether there is a necessity 

for such secrecy and the obstacles to third party inter 

vention. Is there some special characteristic of foreign 

investment review which requires confidentiality? In addition, 

are there other reasons which also explain the procedure 

adopted, specifically concerns for efficiency in decision 

making? 

The secrecy proviso in the Act may rest on a conclusion 

that information regarding investment decisions must be 

confidential in order not to discourage potential investors. 

The purpose of FIRA is not to put an end to foreign investment, 

but to facilitate beneficial investment. This may not occur 

if detailed plans regarding finance, research and development, 

and expansion must be publicly available. 
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One might ask why this concern about the detrimental 

effects of disclosure has not penetrated the securities 

market. One of the major devices for regulating issuance 

of shares and takeover bids is through disclosure.19 The 

explanation may be that securities market disclosure, while 

substantial, does not cover the wide range of information 

that the significant benefit test of FIRA could encompass. 

Therefore, the detrimental effects to the affected companies 

would likely be less in that arena. 

Secrecy considerations alone need not explain the 

obstacles to disclosure. A further rationale for limiting 

participation in the application procedure is institutional 

in nature: namely, the incapacity of Cabinet to handle more 

widespread or formalized interventions. Not only would this 

prey upon Cabinet's limited time; it would also inevitably 

delay a decision on the merits. 

Even so, t.he first concern, Cabinet's time constraints, 

might be resolvable through delegation of decision-making 

powers. Already there appears to be a de facto delegation 

with the Minister and Cabinet committee making many decisions 

and with consequent rubber stamping by full Cabinet of all 

but controversial decisions. 

It indicates that there are possible ways.to allow 

for more widespread participation if desired and if some of 

the features of the present system, such as final Cabinet 
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decision, are subject to reconsideration and adaptation. 

The second concern, timing of decisions, may not be 

so readily resolved. The present Act placed time limits on 

decisions, although these are subject to extension by 

. h' 20 varlOUS mec anlsms. As the present procedure has been 

criticized for its delays, one can easily imagine the added 

and well-founded complaints that would be voiced if greater 

participation by third parties was possible in every applica- 

tion under the Act. Of course, time limits for such inter- 

vention could be imposed. If criteria were also more readily 

available, the present delays and problems of inadequacy of 

information might be reduced, and the third party intervention 

might not have too detrimental an effect. 

A final response as to the feasibility and advisability 

of such interventions would require more detailed discussion 

of the exact extent of participation, disclosure to the 

applicant, and the right of the latter to respond. 

3. Participants 

a) Cabinet/Minister 

Fr6m the perspective of Cabinet and the designated 

Minister, the advantages of the FlRA structure and process as 

it exists are immediately obvious. Elected authorities, 
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i.e. Cabinet, control, clearly and directl~ the foreign in 

vestment review process. They are empowered to make the substan 

tive policy decisions about regulations and guidelines and, 

if they choose, to not have to overcome any statutory hurdles 

to providing policy direction that can exist with independent 

agencies.21 Regulatory policy for investment review is 

unquestionably in the hands of Cabine~ not in a non-elected 

group of officials or appointees. Moreover, political control 

over policy making is reinforced by the politicians', i.e. 

Cabinet's, authority to make the decisions on individual ap 

plications. Thus, policy cannot emerge from case-by-case 

decision-making by non-elected authorities, a situation common 

and normal to many regulatory processes. 

The advantages that flow to Cabinet and the Minister 

from the political control they possess over both the process 

and its individual outcomes are significant. The process 

permits an extremely high degree of flexibility, not to mention 

discretion, for policy formulation and application. The 

criteria and standards for determining significant benefit 

can be rigid or relaxed depending on international and 

domestic economic considerations, political pressures, the 

industry or sector involved or whatever factors Cabinet wishes 

to. include in its decision making. Moreover, the responsive 

ness of the process to political direction is a complement to 

flexibility. The fact that Cabinet makes the individual 
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decisions means, if and when Cabinet chooses to exercise 

its power of policy direction, that such direction to FIRA can 

be immediate and direct, a situation that, notwithstanding 

"political appeals" does not automatically exist with 

i nd dt· 22 ln epen en agencles. The informality of the process com- 

bined with the absence of publication of reasons for 

individual decisions reinforced by the traditional protection 

of Cabinet secrecy means that Cabinet need not concern itself 

with precedents as each case can be treated on its individual 

"merits". This adds further to the flexibility of the process. 

A final advantage that accrues to Cabinet and the Minister 

may be unintended, although this is doubtful, but is, never- 

theless, considerable. The existence of a separate non- 

departmental agency has resulted to a significant extent in 

criticism for the foreign investment policy and the process 

being directed at the review agency itself rather than at 

where it is most appropriate, Cabinet. To possess political 

control, a tremendous, some might say infinite, degree of 

discretion, and yet to have others bear the brunt of criticism 

is not to be lightly dismissed. 

The present process is not, however, without its 

disadvantages for Cabinet and the Minister. The single most 

important is the demand decision-making on applications makes 

upon Cabinet and Ministerial time. Although attempts have 

been made to improve the process and thus cut back on the 
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workload imposed on Cabinet, the fact is that no other agency 

or aspect of government today occupies as much time as does 

the review process. Cabinet must process approximately 16 

cases a week and, while only three to four require significant 

discussion, even this number consumes a great deal of that 

scarcest of political commodities - time. The time demand 

is even greater for the responsible Minister who must pay 

more attention to even more cases in order to avoid dif 

ficulties at the Cabinet level. Moreover, regardless of the 

reliance placed on FIRA advice and notwithstanding the high 

degree of agreement between the La t t.e r and the final outcome, 

the fact is that Cabinet does not, and apparently cannot, find 

it possible simply to rubber stamp all applications. Meaning 

ful review requires discussion and consideration. The conse 

quences are two-fold. First, valuable Cabinet time is taken 

away from policy matters in general and secondly, in terms 

of the review process in particular, time that could be better 

spent on developing policies for the review process is consumed 

by individual cases. Cabinet has been transformed into an 

adjudicative body at the expense of its policy making roles. 

b) FlRA 

In view of the arguments advanced above, the advantages 

that accrue to the Foreign Investment Review Agency should be 
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obvious. The fact that political authorities make the 

decisions on both policy and applications should be an 

advantage to members of the Agency. This situation is at 

best a mixed blessing for the Agency, however, and the 

assessment of advantages and disadvantages is much more 

complicated than a simple emphasis on locus of decision- 

making might suggest. In fact, there would appear to be 

few advantages and several major disadvantages for the 

Agency in the present structure and process. 

In terms of Agency - investor relationships, the 

Agency suffers from the absence of clear policy and guide 

lines that currently exists. Although the experience that 

has been gained from the process over the past six years 

enables Agency officials to bargain intelligently with in 

vestors, the fact that little of the guidance that they employ 

in the negotiations is publicly available to other parties 

results in misunderstandings and disagreements. They are 

accused of subjectivity and "ad hocery" by investors (and 

23 others) but cannot respond to, let alone refute, such charges. 

The frustration that investors develop is then directed at 

the Agency rather than at the appropriate authorities, Cabinet. 

A special aspect of this frustration concerns the information 

demands that the Agency makes of investors. Investors contend 

that the Agency requires far too much information to process 

the applications. Yet any "information overload" that exists 
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may be the result of the dependent advisory status of the 

Agency op~rating in a controversial, hostile environment. 

In order to protect itself from potential critics, who may 

very well be within the .federal government, the Agency is 

denied any "satisficing" option in its information require 

ments but is required to demand more information that is 

necessary for processing from applicants with consequential 

costs and dissatisfaction for them. A related aspect of this 

is the "trigger" that "bumps" a small business procedure to 

the standard procedure and its concomitant heavier informa 

tion requirements. Until recently, the "trigger" has been 

simply an expression of "concern" by either a federal depart 

ment or a provincial government. "Bumping" was almost auto 

matic in such situations and the Agency appeared to be un-. 

willing or unable to assess the legitimacy of the concern. 

However, within the last year, FlRA has been requiring an 

elaboration of concerns and attempting to judge their validity, 

the consequence being a reduction of the number of applica 

tions now being "bumped". The fact remains, however, that 

when an application is "bumped" because of the concerns of 

another party, it is the Agency which incurs the antipathy 

of the investor. 

There are a number of disadvantages that the Agency 

suffers as a result of its dependent, non-departmental status. 

This status imposes a number of significant institutional 

t _ 
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constraints on the Agency. It has limited resources, a 

situation compounded by a fai~ly high turnover in its staff. 

Additionally, it makes great demands on its Minister's time 

yet must compete for that time with the regular demands made 

by the Minister's department. (A related problem in this 

respect may be a lukewarm or antagonistic position of the 

minister vis a vis the screening process.) These constraints 

are most significant when there are no articulated federal 

and provincial policies and the Agency must therefore consult 

with federal departments and provincial governments. This 

results in the Agency engaging in consensus-seeking behaviour 

insofar as these other participants are concerned. The 

virtually automatic "bumping" of small business applications 

when departments or provinces simply express concern is one 

manifestation of such consensus-seeking behaviour. The Agency 

is often dependent on other federal departments for expertise 

germane to the bargaining for significant benefit with the 

result that it feels it must keep departments lion side". It 

does so by deferring to their demands. This can be a par 

ticular problem when the relevant departments such as DREE 

or the Bureau of Competition Policy of Consumer and Corporate 

Affairs may have conflicting mandates. It will be recalled 

that one of the causes of the length of the process was the 

need for departmental consultation. An important aspect of 

this process is that the Agency normally cannot impose 
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"sanctions" on recalcitrant departments. The. fact that the 

Agency must report the results of interdepartmental consulta 

tion to the Minister and Cabinet and the opportunity provided 

to dissatisfied departments to pursue, through their Minister 

at the Cabinet level, any disagreements reinforces consensus 

seeking behaviour. The disadvantages for the Agency that 

result from this situation involve the information demands 

it must make on applicants as well as the delays ·that result. 

The· Agency, not the departments, however, bears any criticism 

that results. 

Similar problems and disadvantages arise from the need 

to consult with the provinces. If the Agency lacks "clout" 

within Ottawa it is even weaker with respect to the provinces. 

The antagonism of some provinces to the process in principle, 

plus the general provincial position that their views be duly 

considered in the assessment process, results, in general, in 

the Agency being deferential to the provinces. It simply 

cannot insist that provinces respect the time constraints 

within which it· operates. As is the case with the Departments 

the fact that the Agency must report to Cabinet on the inter~ 

governmental consultation is an inhibiting factor for the 

Agency which results in a high priority placed on consensus. 

Seeking a consensus, however, is time-con~uming and the 

screening process reflects this cost. 
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The present process imposes further disadvantages on 

FlRA with respect to third party interventions. The Agency, 

because of the secrecy provisions in the Act, is placed In 

the anomalous position of not being able to acknowledge the 

existence of a reviewable application yet finds it useful in 

many instances to employ information obtained from third 

party interventions in the assessment process. There is a 

certain "catch-22" quality to this aspect of the process in 

asmuch as the Agency cannot acknowledge the existence of the 

relevant application yet often solicits further information 

from intervenors. The constraints thus placed on the Agency 

are obvious and do not require detailing. 

Finally, the Agency suffers from being routinely 

treated as if it were an independent regulatory agency. It 

is criticised for decisions and for the failure to provide 

useful information on individual decisions. This situation 

is particularly difficult when the Commissioner appears be 

fore a House of Commons Committee to defend the estimates of 

the Agency. Although it appears that this practice was not 

deliberately introduced, the fact is that it is the Commis 

sioner and not the Minister who appears before the Committee. 

This is comparable to the chief executive officer of an 

independent agency appearing when, in fact, it should be the 

Minister appearing, as he would have to for departmental 

estimates supported by relevant departmental subordinates. 
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Such appearances only further reinforce the erroneous as- 

sumption that the Agency is a decision-making rather than 

advisory body, and, therefore, subject to the kind of 

criticism reserved for decision-makers. 

c) Investors 

Aside from the very high percentage of successful 

applications (approximately 85 per cent) which should con- 

stitute a significant advantage, for investors in general· 

there would appear to be but one major advantage in the 

present process. That advantage is the confidentiality that 

surrounds both the assessment and negotiating process and 

the outcomes. The advantages are particularly significant 

with regard to the latter for the government has almost 

without exception deferred to the wishes of applicants in not 

disclosing the reasons behind the decisions, especially those 

involving undertakings promised by applicants. Consequently, 

in exercising his discretion the Minister has provided very 

little information on the individual cases and the investors 

believe this system provides them with a high degree of 

protection for what they regard to be private information. 

For particular investors who may be well-connected politically, 

at either the federal or provincial level, the confidentiality 

of the screening process may be an advantage insofar as they , 
may be more successful under such conditions than they 



121 

otherwise might be.24 

Offsetting these not insignificant advantages, however, 

are five serious disadvantages encountered by investors. The 

first is the absence of specific standards upon which deter 

minations of significant benefit are based. This fact, 

combined as it is with the noted absence of policy guidance, 

gives the process a subjectivity that investors generally find 

highly disagreeable. Investors defend, for example, their 

initial submissions which the Agency often finds lacking on . 

the grounds that they do not know what in particular the 

Agency requires. A related disadvantage for investors is 

what for them is the apparent arbitrariness in "bumping" small 

business applications to the standard application procedure. 

The only explanation they are given is that the Minister 

cannot make a recommendation on the basis of the information 

available and therefore additional information is required. 

Providing such information, investors maintain, is extremely 

costly and this is what they perceive to be the third major 

disadvantage of the process. The information demands are 

perceived to be excessive, often considered to be "fishing 

expeditions", and unnecessary. The open-ended nature of the 

criteria, it is claimed, is a principal cause of the informa 

tion demands. 
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The fourth disadvantage investors encounter is the 

length of the process. As indicated in the preceding 

chapter, the putative 60-day "fail-safe" mechanism is in 

operative and the process has become virtually open-ended. 

While some of the delays, undoubtedly, can be attributed to 

investor behaviour during negotiations, investors contend 

that primary responsibility should be placed on other par 

ticipants in the process. The delays are considered to be 

particularly costly insofar as they affect the implementation 

of investment plans by applicants. The final disadvantage 

for investors concerns interventions by third parties. Al 

though the confidentiality provisions protect the applicants, 

in the first instance, nevertheless, the fact that they are 

not directly informed of the content of such interventions 

plus the fact thai the Agency uses information gained from 

them in the course of negotiations and in advising the Minister 

on the applications, is deemed to be unfair to them. 

- The special problems that a particular group of in 

vestors often face should be mentioned. The group in question 

are the owners of "target" companies, i.e. those which .non 

eligible persons seek to acquire. Owners of such companies 

are the forgotten participants in the review process becau~e 

there is no provision in the statute for their participation. 

It is solely at the discretion of the applicant. In many 

cases the applicant finds it useful to have the support of the 
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target in presenting his case, but there have been occasions 

when the target company has been completely unaware of the 

negotiations. There is the additional problem of the fate 

of companies whose acquisitions are disallowed by the Cabinet. 

According to one participant, such companies, which may in 

fact not have participated in the review process, can suffer 

doubly in that they will be "open to rape", i.e. their value 

will be discounted to Canadlim~nd thus non-reviewable, purchasers. 

Although the evidence is inconclusive and conflicting in this 

regard, if, in fact, such discounting does occur, the 

inability of these companies to defend their interests during 

the review process constitutes a serious disadvantage and 

hardship for them.25 

4. Federal Departments/Provincial Governments 

These two categories of participants are grouped to 

gether because the advantage/disadvantage equation is almost 

identical for each of them. Indeed the present process as 

it operates occasions little that can be classified a dis- 

advantage for them. (Note we are taking the process as given 

in making this comment. The fact or existence of t.he policy 

and process are obviously not without costs for them but 

such costs are not the subject of this study.) Rather, given 

the present process and the emphasis on consensus-seeking 

imposed bn the Agency for reasons discussed above, the 

federal departments and provincial governments garner 
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considerable advantages in the process. They are not 

required to articulate publicly their positions either on 

policy matters or permitted"because of the statute, on 

applications. Indeed, the provinces may articulate publicly 

a certain general policy but take a contrary view privately 

with the federal government, but, because of the confidentiality 

provisions under FIRA, not have to justify any inconsistencies 

in their policies. Furthermorp., once an application 

officially becomes public knowledge, a province, because its 

representations are confidential, may take a position at 

variance with those representations without anyone in a 

position to challenge them. This latter advantage is not, 

however, shared by the federal departments which are bound by 

Cabinet solidarity. The fact that the Act, as interpreted, 

has come to mean that both departments and provinces must be 

consulted, has come to give them not only considerable influence 

and leverage over the process in general and individual ap- 

plications in particular, but a significant degree of 

discretion in how they will exercise such influence and leverage. 

It is this discretionary power which largely accounts for the 

advantages which accrue to these participants, as it does for 

the Cabinet in the present process. 

5. Members of Parliament 

Members of Parliament are among the most seriously dis- 

advantaged by the present process without any compensating 

I 
I 
I 

J 
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advantages. When the process was created, it was defended 

on the grounds that politically accountable authorities, i.e. 

Cabinet, would be making the decisions. The Act confers 

incredible discretion on Cabinet to make decisions that not 

only can have fundamental impact on the Canadian economy but 

also, and not insignificantly, can affect the rights of 

individual Canadians to dispose of their own property. Yet 

as the process has been implemented and the statute inter- 

preted, there is no basis for informed parliamentary debate 

on the implementation of the statute and the operations of 

the process. Herb Gray, the present Minister responsible for 

FIRA, is quoted as stating, while a backbencher, that "the 

agency's operations are so shrouded in secrecy that it is 

impossible to judge whether it has wrung additional benefits 

from a new investor or whether the jobs and export contracts 

would have been obtained no matter who owned a particular 

26 company." When he made this comment, Gray was reflecting 

the frustration felt by all MPs who have sought to obtain 

useful information on the process upon which to build judg- 

ments but have been repeatedly rebuffed. There is almost no 

way for MPs to determine if the Act is being administered 

properly and in accordance with the intentions of Parliament. 

The only option, according to one participant, is "to trust 
• 

Cabinet". As this is not a particularly meaningful alter- 

native, it is difficult to see how one can realistically 
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conclude that Cabinet is accountable, i.e. answerable, for the 

exercise of their responsibilities, under the Foreign Invest 

ment Review Act. 

One particular aspect of 'the difficulties' faced by 

parliamentarians is the practice, referred to earlier, of 

the Commissioner of the Agency and not the Minister responsible, 

which is the normal constitutional practice, defending the 

est~mates of the Agency before the Standing Committee. Al 

though some factual information is made available during such 

appearances, as soon as policy questions are raised the Com 

missioner is naturally required to decline offering any response. 

This has regularly caused considerable tension during Committee 

hearings. In 1978, for example, when such a situation developed, 

John Crosbie decried it as "a scandalous situation." He went 

on to ask: "If we cannot get any information from officials 

on matters like this, what are the officials doing here? 

What questions are we going to ask them? If this is thè situa 

tion what is the good of having the officials?"27 It should 

be noted here that Members of Parliament have every constitu 

tional right to refuse to hear the Commissioner and to insist 

that the appropriate authority, the Minister, appear to defend 

the estimates of the Agency. They have not done so nor have 

they followed up on their questions with the Minister when he 

L 
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has subsequently appeared on departmental estimates. Thus, 

unlike other disadvantages in the FIRA process, this is self- 

inflicted. 

6. Public 

If parliamentarians suffer disadvantages resulting 

from the present process, then the general public must also, 

and does, inevitably suffer similar disadvantages. It will 

be recalled that the Lambert Commission defined accountability 

to be " ... the liability assumed by all those who exercise 

authority to account for the manner in which they have ful 

filled responsibilities entrusted to them .... "28 Elsewhere, 

the Commission noted that "accountability relies on a system 

of connecting links - a two-way circuit involving a flow of 

. f . h . 1 d' 1 29 In ormatlon t at lS re evant an tlme y. It is the absence 

of the "two-way circuit" - the flow of information about the 

performance of the regulators, Cabinet, that so disadvantages 

the public and their representatives. The confidentiality 

provisions of the Act, buttressed as they are by the traditional 

secrecy surrounding Cabinet decision-making, have resulted in 

a situation where there is a virtual vacuum of useful infor- 

mat ion on the operations of the review process. No informed 

public debate can ensue and, thus, those who exercise 

authority under the Act, i.e. Cabinet, cannot be truly and 
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effectively held to account for the manner in which they 

perform their responsibilities. Like Members of Parliament, 

the public must "trust the Cabinet" that the Act is being 

administered properly. This is hardly a salutary basis for 

accountability, particularly given the extremely large degree 

of discretion that has been delegated to public authorities 

to .affect and influence not only the Canadian economy but the 

individual rights of Canadian citizens. 

L_ 
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CHAPTER FOUR 

Other Cabinet Regulatory Models 

The process established by the Foreign Investment 

Review Act is unique in the federal regulatory area, conferring, 

as it does, primary decision-making authority on the Cabinet, 

with the administrative agency confined to an advisory role. 

Earlier chapters in this study have shown that there are 

problems inherent in such a structural design, particularly 

when decisions are taken on a case by case basis in an area 

where there are frequent demands for exercise of the decision 

making authority. Openness, fairness, and accountability 

come into conflict with efficiency and flexibility. 

What this chapter proposes to do is to look at other 

areas in which Cabinet exercises regulatory authority at both 

the federal and provincial levels of government. The rationale 

for doing so is twofold: first, to try to identify when 

legislative bodies have decided to confer such authority on 

Cabinet and, secondly, to try to identify the most suitable 

methods by which Cabinet can exercise regulatory powers. 

The major focus in this chapter will be on the federal 

Cabinet, although brief reference will be made to examples 
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of Cabinet as a regulatory body at the provincial level. 

It should be noted at the outset that this chapter does not 

attempt to provide a comprehensive description of the ways 

or areas in which Cabinets function as regulator. Rather, 

it identifies some of the areas and ways in which it does 

so and tries to draw some conclusions therefrom. A detailed 

study is beyond the scope of this project. 

1. Cabinet as Regulator: The Federal Level 

There are four ways in which Cabinet functions as a 

regulator at the federal level of government: (a) as an 

appellate body, hearing appeals from decisions made by an 

independent regulatory agency; (b) as an approval body, 

accepting or rejecting decisions made by an independent agency; 

(c) as a policy-approving body, approving regulations issued 

by an independent agency; and (d) as a policy-making body, 

issuing policy directives to an agency or making regulations 

to restrict the anministrator's discretion. Each of these 

functions will be discussed briefly, including a discussion 

of some of the procedural problems associated with each form 

of activity by Cabinet in light of the values discussed in 

Chapter 3. 

a) The Appellate Function 

Discussion of the appropriateness of Cabinet acting 

as an appeal body has been frequent. It is in two important 
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areas that this power has been exercised: regulation of 

broadcasting and telecommunications and regulation of trans 

portation rates. Under section 23 of The Broadcasting Act,l 

Cabinet has the power to hear appeals from a decision of the 

Canadian Radio-television and Telecommunications Commission 

(CRTC) issuing, amending or renewing a broadcasting licence. 

On such an appeal, the Cabinet can set aside the decision 

and/or refer it back to the CRTC for rehearing and reconsidera 

tion, stating matters that Cabinet feels are material or 

which have received inadequate consideration. Cabinet's 

powers are somewhat restricted by the Act, for it cannot 

v.rrythe CRTC's decision nor substitute its own. In addition, 

it can only hear appeals if the CRTC grants a licence - not 

if the Commission refuses at the outset to issue the licence. 

In contrast to Cabinet's role in the broadcasting 

context are Cabinet's powers in appeals from the CRTC's 

decisions with regard to telecommunications. Under the 

National Transportation Act,2 Cabinet can hear an appeal from 

the CRTC's decision with regard to telecommunication carrier 

rates either on its own motion or on the petition of any 

party, person or company interested.3 On such an appeal, 

Cabinet's powers are much wider than in the broadcasting area, 

and Cabinet has the power to vary or rescind the rate decision 

made by the CRTC. Thus, there is much greater scope for 
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Cabinet intervention, because of the initiation power and 

the actual power of variation. 

The Canadian Radio-T.elevision Commission is not the 

only regulatory agency subject to Cabinet review. Cabinet 

also hears appeals from decisions of the Canadian Transport 

Commission (CTC) under the same provision of the National 

Transportation Act governing telecommunication rate appeals.4 

That section gives Cabinet the authority to vary or rescind 

any order of the CTC with regard to railway rates, air carrier 

licensing and tariffs or regulations made under the authority 

of the Act. Again, Cabinet can act on its own initiative or 

on the petition of an interested party or person. 

A related form of appeal exists under the National 

Transportation Act with regard to certain licence appli~ations. 

Under 8.25 of the Act, appeals to the Minister of Transport 

are provided with regard to the issuance, cancellation, 

amendment or suspension of a licence to operate a transporta 

tion service. The Minister certifies his opinion to the CTC, 

which must comply therewith. 

These appellate functions are not in widespread use 

in the governmental system, and it is clear that to advocate 

widespread use could lead to serious encroachments on Cabinet 
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time. At present, the number of Cabinet appeals is limited 

in number, although they are on the increase over the last 

decade.S Even in the limited number of situations in which 

Cabinet appp.als are allowed, thp.y do give cause for concern. 

They are criticized on a procedural basis, because of the 

deficiencies of the appellate process, and they are criticized 

because of the input of political considerations into what 

many regard as decisions which should not be made on political 

grounds. 

To deal with the second criticism first, it has been 

argued that Cabinet should not be involved in the disposition 

of individual applications for decisions such as issuance of 

a transport licence or setting of the proper rates for tele- 

phone services. Such decisions should be made on the basis 

of criteria stated in advance, leaving to Cabinet its proper 

policy-making function, but ensuring that an individual ap 

plicant is not subject to extraneous political considerations.6 

Whether this is the best view to take depends on one's view 

of the nature and complexity of decisions on such issues and 

the susceptibility of those decisions to articulation of 

guidelines in advance (just as in the foreign investment area). 

As Andrew Roman has said, 

"There can be little doubt that such appellate 
decisions are determined on political grounds, 
but whether one considers this laudable account 
ability or unjustifiable intrusion into the rule 
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of law depends upon whether one views the 
proper role of Canadian tribunals as quasi 
courts outside the political process, or as 
quasi-ministerial decision-makers, making 7 
decisions with a large political component." 

Thus, if such decisions as the proper rate for a Bell increase 

do involve complex social and economic factors bearing upon 

the "public interest", it is arguable that a political body 

like the Cabinet should make them, rather than an independent 

regulatory authority~ 

If that is the case and political accountability the 

concern, there are still problems of procedural fairness 

which arise when Cabinet acts as an appellate body. Some of 

these problems arose in Chapter 3 when the foreign investment 

review process was being discussed. Specifically, the resort 

to Cabinet as a decision-making or an appellate body causes 

problems largely because of the principle of Cabinet confiden- 

tiality. Cabinet's proceedings are secret, as are the 

documents submitted for its consideration. Therefore, 

appellants and intervenants under The Broadcasting Act or 

the National Transportation Act have no right to obtain docu 

ments submitted to the Cabinet nor to consider the advice 

or summaries provided by departmental officials and, there- 

fore, to reply to that material. Concerns about access to 

information recently generated.a challenge to Cabinet's 

procedure by the Inuit Tapirisat of Canada in the appeal of 

a Bell rate increase. The Inuit Tapirisat convinced the 
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Federal Court of Appeal, in a decision now under appeal to 

the Supreme Court of Canada, that the federal Cabinet is 

subject to a duty to act fairly when it acts as an appellate 

8 body. However, the duty to act fairly is a flexible concept, 

and Mr. Justice LeDain was faced with the difficult problem 

of balancing Cabinet secrecy against the applicantts request 

for information regarding departmental advice to the Cabinet 

and its protest that the Cabinet had only received a summary 

of its position. In rejecting the claim for disclosure of 

advice, LeDain J. stated:9 

"In view of this well-established character 
of the proceedings in the Cabinet and the Privy 
Council, it would not in my opinion be reasonable 
to ascribe to Parliament an intention that the 
duty to act fairly should impose on the Governor 
in Council - that is, in effect, on the Cabinet - 
any particular manner of considering a petition 
or appeal, any particular limits to the right to 
consult, or any particular duty of disclosure 
with respect to intra governmental submissions. 
These are all matters which go to the very heart 
of the Cabinet's need to be the master of its 
procedure and to receive from governmental 
sources the advice it requires concerning policy 
under the protection of the secrecy which all 
members of the Council have sworn to observe." 

This limitation on disclosure and, hence, on effective parti- 

cipation by interested parties has been a major factor leading 

several critics to argue for abolition of Cabinet appeals and 

substitution of political control through advance issuance of 

i d Li 10 gUl e lnes. In addition, the view is expressed that 
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Cabinet's policy-making role is better implemented through 

generalized policy directives or guidelines, rather than 

through ad hoc decisions. The latter are often made on the 

basis of short-term considerations, without giving adequate 

attention to the advancement and articulation of regulatory 

objectives. 

b) Approval Functions 

Somewhat related to Cabinet's appellate function 

under The Broadcasting Act or the National Transportation Act 

is its approval power under the National Energy Board Act. 

Under that statute, Cabinet must approve the decisions of 

the National Energy Board with regard to the issuance of 

certificates of public convenience required prior to the 

. construction of gas pipelines and international power trans- 

, . Li 11 th' , , 11 mlSSlon lnes, as we as elr suspenslon or revocatlon. 

In addition, Cabinet must approve all licences for the ex- 

portation of gas or power or for the importation of gas or 

12 exportation of oil if the period covered exceeds one year. 

The Cabinet can not alter the Board's decisions, but can only 

confirm or reject them. 

Such approval or rejection power is subject to the 

same concerns as those voiced with regard to Cabinet appeals 

and foreign investment review. Cabinet decision-making 
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seems to ensure that important policy decisions about dis 

position of certain sources of energy are made by a politically 

accountable body, yet once again, active intervention by 

Cabinet gives rise to procedural concerns. Confidentiality, 

and lack of access by participants to Cabinet's decision 

making process raise serious questions of procedural fairness; 

particularly if the regulatory body has engaged in some type 

of hearing procedure prior to making its own decision. 

c) Approving Regulations 

Under certain statutes, Cabinet has an approval power 

different in nature from that just discussed. Instead of 

considering individual decisions by the regulatory agency, 

Cabinet has a power to approve the regulations made by the 

agency before these regulations take affect. Thus, under 

8.88 of the National Energy Board Act Cabinet must give its 

approval to regulations made by the Board. A variant of 

this approval power is found in the National Transportation 

Act. Under that Act, Cabinet need not give prior approval to 

regulations made by the Canadian Transport Commission, but 

it has the power to vary or rescind such regulations under 

8.64(1) of the Act. 

The practice of Cabinet approval of regulations made 

by an independent agency is much more satisfactory to many 
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critics than is the appellate function discussed earlier. 

Cabinet's intervention is at a generalized level, that is, 

it is engaged in the delineation of general policy rather 

than the disposition of individual applications. The exper 

tise of the agency can be brought to bear in the framing of 

regulations, but Cabinet retains final say in the design of 

the policy. 

There still may be some concern about the adequacy 

of this administrative model to satisfy concerns about 

political accountability. The Cabinet does have the power 

to accept or reject the regulations made by the administrative 

agency. However! if there has been public or participant 

input into the regulation-making process, frequent over 

turning or amendment of the agency's output by Cabinet could 

reduce the legitimacy of the agency. This may be a constraint 

on Cabinet's freedom to act. 

d) policy Direction 

Related to the power to approve regulations is the 

power of Cabinet to issue policy directives to administrative 

bodies. These may take the form of regulations. For example, 

under 8.28 of the Foreign Investment ReviEw Act13 or 8.89 of 

the National Energy Board Act, Cabinet itself can make 

regulations. Alternatively, they may take the form of policy 

directives from Cabinet to an independent regulatory agency. 
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For example, under S.2S8 of the Railway Act,14 Cabinet can 

issue policy directives to the Canadian Transport Commission 

stating which railway branch lines can not be abandoned. 

Similarly, under S.22 of the Broadcasting Act, Cabinet can 

issue binding policy directives to the Canadian Radio- 

Television Commission regarding the maximum number of channels 

that may be used in a specific geographical area, the reserva 

tion of channels or frequencies for the CBC or for any special 

purpose stipulated in a directive and prohibition of certain 

classes of applicants from holding broadcasting licences. 

The advantages of this type of process have been 

discussed elsewhere.IS One advantage is the generalized 

nature of the process. Again, Cabinet, a politically 

accountable body, engages in delineation of general policies 

to guide an independent decision-maker in making decisions 

with regard to individual applicants or licensees. This 

process can be (and arguably should be) more open and fairer 

to parties than a case-by-case decision-making process. This 

is particularly true if case-by-case decision-making occurs 

without issuance of adequate reasons. 

e) Summary 

It can be noted from the brief discussion above that 

there are a variety of ways in which Cabinet exercises 
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regulatory authority at the federal level. It should be 

clear, as welli that there is no apparent consistency as 

to the types of powers given to Cabinet, even when the 

subjects of regulatory concern seem analogous. For example, 

the Cabinet can vary or rescind telecommunication rate 

decisions made by the CRTC, but not licen&ing decisions made 

by that body. Regulations issued by the National Energy 

Board must be approved in advance by Cabinet, whereas those 

of the CTC can be subsequently reviewed. In contrast, the 

regulations made by the CRTC under The Broadcastinq Act are 

not subject to Cabinet scrutiny. 

What can one conclude from this canvass of Cabinet's 

regulatory roles? According to Janisch, the regulatory powers 

given to the federal Cabinet are best described as "The 

Canadian Muddle". There seems to be no underlying rationale 

to explain the inconsistencies in the powers allocated to 

Cabinet in different areas of activity.16 

2. Provincial Examples of Cabinet as a Regulatory Body 

A similar picture of inconsistent use of Cabinet regu 

latory power is seen at the provincial level in Canada. 

Before embarking on a discussion of provincial models of 

Cabinet regulation, it is necessary to express a few cautionary 

words with respect to methodological prob_lems. The first 
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problem is knowing where to start in seeking information on 

Cabinets at the provincial level. One could begin by can 

vassing the statute books. Such a task would be mammoth,l7 

and while some useful comparative information might be dis 

closed, it would provide at most a crude starting point for 

the concerns of this study - namely, when Cabinet should act 

as a regulator and by what procedures. While statutes may 

disclose that a provincial Cabinet has appellate jurisdiction 

in one area, initial powers of approval in another and 

regulation-making or approval power in still another, this 

statutory "snapshot" will fail to indicate two important 

pieces of information: the degree of activism or interven 

tionism evident in the exercise of these powers, and, as a 

corollary, the demands on Cabinet time. As well, the statute 

books will usually fail to indicate the procedures followed 

in the exercise of those powers. Thus, a power to approve 

regulations may glve Cabinet a quite significant policy-making 

role in a particular area of regulatory activity if there is 

close scrutiny of the proposed regulations or if information 

about Cabinet policy preferences is conveyed to the regulation 

making authority. Conversely, an approval power may be only 

pro forma and actually an abdication of policy-making 

authority to another regulatory body (whether department or 

agency) in another case. without empirical evidence to 

I 

L_ ------------------~--~---- 
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demonstrate how such regulatory powers are exercised by 

Cabinets, there is little utility in compiling lists of 

the number of possible ways in which Cabinet may regulate. 

This leads to a second major methodological problem 

which arises in the provincial sphere and that is the dearth 

of empirical material on provincial Cabinets and their re 

lationships with administrative agencies. without this 

evidence, reading the statute books is a sterile exercise. 

Yet the gathering of such evidence is well beyond the time 

and resources available for this study. 

FinaltY, while some evidence can be found of Cabinet 

as a regulatory body at the provincial level, it must be 

asked how relevant such information is to a study of Cabinet 

as a regulatory body at the federal level. The areas of 

activity in which Cabinet plays an active role will differ 

at the two levels of government, partly because of constitu- 

'tional strictures on governmental activity and partly because 

of the perceived importance of a particular activity and the 

need for polit~cal control will vary with the jurisdiction. 

For example, han-resident ownership of land may be of concern 

in Prince Edward Island and therefore, be the subject of 

Cabinet approval, whereas in Ontario this may not be seen 

as a problem. Ontario, however, may feel it important to 

have Cabinet set utility rates or the location of certain 
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kinds of power transmission lines. 

Even if one can make generalizations, such as "Cabinets 

are involved in areas of importance", it is difficult to re- 

gard the experience of most, if not all, of the provincial 

Cabinets as analogous to the federal Cabinet, particularly if 

, 'd" 18 ]UrlS lctlons. This necessarily affects the design and 

one is concerned with the design of acceptable procedures. 

The federal Cabinet, faced with the problems of governing the 

whole country and supervising a bureaucracy of over 272,000 

civil servants, will undoubtedly have demands placed on its 

time and resources which are not faced by Cabinets in smaller 

feasibility of Cabinet's role as a regulatory body. 

With these caveats in mind, it is possible to point to 

various examples of Cabinet regulatory activity, and immediately 

one can tabulate a list of different areas of government 

l , 19 po lCy. If one starts with Ontario, there are several 

examples that corne to mind. Cabinet takes direct responsibi- 

lity for decision-making with regard to electricity rates, 

acting on the recommendation of the Ontario Energy Board, 

h ' h k f 11' bl' h ' 20 d w lC ma es a report a oWlng a pu lC earlng. Un er 

the Ontario Energy Board Act, as well, Cabinet must approve 

the sale or amalgamation of a gas transmission system, after 

. 21 
receiving the opinion of the Board. Finally, completing 

the whole range of Cabinet functions discussed above, 

L_ ~ ---- 
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Cabinet has appellate functions under the Act (S.34), power 

to approve certain regulations of the Board (S.28), and 

power to make regulations directly (SS.36, 37h). 

~nother area where there is extensive political input 

in Ontario, although through a minister rather than Cabinet, 

, , tIt t' 22 lS enVlronmen a pro ec lone The Minister decides whether 

to accept and approve projects with environmental impact. He 

decides whether there should be a hearing by the Environmental 

Assessment Board (S.7). The Minister, with Cabinet approval, 

can exempt an undertaking from the Act (S.30). As well, the 

Minister, with Cabinet approval, can hear appeals from the 

Board's decision and vary or substitute its decision or re- 

quire a new hearing (S.24(1)). Finally, the Cabinet has 

authority to make regulations under the Act (S.41). 

There are several othèr examples of Cabinet regulatory 

authority in Ontario; appeals from the decisions of the 

23 Ontario Municipal Board, from the Ontario Telephone Service 

C ' ; 24 d f th 0 t ' H' h T t B d 25 ommlSSlon, an rom e n arlO 19 way ranspor, oar. 

In addition to appellate functions in the area of 

trucking regulation, under the Public Vehicles Act Cabinet 

can also issue policy directives to the Ontario Highway 

Transport Board setting out factors to be considered in deter- 

i.n i.nc œub l i i t; d ' 26 mlnlng pu lC neceSSl y an convenlence. 
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The same exercise of canvassing the range of Cabinet 

regulatory powers could be followed with the other provinces. 

For example, in Prince Edward Island, Cabinet must approve 

purchases of land by non-residents under the Real Property Act.27 

In that province, as well as in several others (eg. Nova 

Scotia and Manitoba) Cabinet has appellate or initial 

d .. k i . t' h' 28 eC1Slon-ma lng powers In protec lng t e envlronment. - 

Similarly, Cabinet has input into land use decisions in 

several provinces (eg. New Brunswick, Manitoba, British Columbia) .29 

The list could go on and on, but at this point, it is 

preferable to stop and return to the questions posed at the 

outset of this chapter. When is Cabinet being used as a 

regulatory body and what methods are most suitable for Cabinet 

in exercising regulatory powers? 

Scanning the range of activities in which Cabinet is 

involved, both provincially and federally, it is probably 

impossible to draw any general conclusions as to when 

Cabinet acts as a regulator. The decision to retain control 

over an area of regulatory activity appears to be made on the 

basis of individual cases and political circumstances, without 

any unifying characteristic except that a political decision 

has been made that political controls should be retained or 

imposed at some stage of the regulatory process. 
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Similarly, there is no consistency with regard to 

the decisions as to the method by which Cabinet should exer 

cise regulatory authority. Sometimes, case-by-case inter 

vention is provided; at other times, policy directives and 

regulation-making authority. 
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CHAPTER FIVE 

CONCLUSIONS 

The objective of this study has been to analyse a 

regulatory process, created by the Foreign Investment Review 

Act, in which Cabinet acts as the regulatory body. In 

previous chapters we have attempted to identify some of the 

more important considerations that influenced the decision 

to assign such a regulatory role to Cabinet and to describe 

the principle regulatory responsibilities that have been 

assigned to Cabinet. We have also attempted to identify the 

central problems that have resulted from Cabinet's regulatory 

roles. In our third chapter, we examined the FlRA regulatory 

process in terms of a number of basic criteria germane to the 

assessment of regulatory processes as well as in terms of the 

advantages and disadvantages as perceived by the participants 

in the process. In this chapter, our goal is to employ the 

two sets of assessments found in Chapter Three to develop our 

overall evaluation of the FlRA process as an example of 

Cabinet as the regulatory agency. 

The fundamental purpose has been to determine the 

advantages and disadvantages that can result from the employ- 

ment of Cabinet as a regulatory body. More specifically, we 

wanted to analyse the FlRA process from the perspective of 

political accountability, inasmuch as a concern for accountability 
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has been a central focus in many of the current debates on 

regulation, regulatory agencies and regulatory processes. 

We suggested that there were two aspects, or faces, 

of the concept of political accountabilitx relevant to such 

agencies and processes. One was the relationship between 

elected and non-elected authorities. The issue of political 

accountability in this relationship revolves around the goal 

of political control by the elected over the non-elected 

authorities. Such a goal is premised on the principle that 

the making of policy should be the responsibility of those 

elected by, and responsible to, the public. The second face 

of political accountability was "answerability" and here the 

concern shifted to the relationship between two sets of 

elected authorities, Cabinet and Parliament. In our parlia 

mentary system, policy-making is essentially the responsibility 

of Cabinet which in turn must be accountable to Parliament 

for the exercise of its responsibilities. For its part, 

Parliament also bears a significant burden in such a system 

in that it must give continuous scrutiny to Cabinet's 

activities. Our evaluation of the FlRA process will concen 

trate exclusively on the two dimensions of political accounta 

bility, political control and answerability. 
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The FlRA Process and Political Control 

The FlRA process is one in which the principle of 

control by elected authorities is clearly evident. Cabinet 

has been granted not only the overt policy-making roles to 

issue policy guidelines and regulations, but also to make 

the decisions on individual applications. The latter power 

was assigned to Cabinet on the grounds that such applications 

involved significant "policy determinations" in themselves 

and, as such, should not be delegated to non-elected authorities. 

It is clear that, in practice, the principle of 

political control over the FIRA process has been satisfied. 

There are no obstacles to such control in the statute and 

policy-making as well as policy-implementation are demonstrably 

in the hands of Cabinet and the designated minister. There 

is no evidence to suggest that, as the process has developed, 

the principle of political control has been diluted or 

abridged. But to state that there has been no slippage, no 

transfer of decision-making to non-elected officials, is 

not to suggest that there have been no disadvantages associated 

with implementing the principle of political control . 

• 
One major disadvantage concerns the amount of Cabinet 

and ministerial time consumed by decision-making on individual 

cases. The fact that Cabinet must make the decisions, however 
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summarily" combined wi th the number of cases that resulted 

from the absence of meaningful thresholds, has resulted in a 

situation wherein no other individual activity routinely takes 

as much Cabinet time as acting as the decision-maker on 

individual FIRA applications. This is a most significant 

cost associated with the principal of political control. 

There is an even more important problem associated 

with political control over individual applications. That 

problem is the failure to develop or refine policies governing 

foreign investment to be implemented by means of the FIRA 

process over the past six years. It will be recalled that 

the criteria in the Foreign Investment Review Act were 

criticized for their generality and subjectivity when the Act 

was before Parliament. A promise was made by the minister 

to publish guidelines that would "flesh out" the criteria 

when experience had been gained with the process. To date, 

policy enunciation and refinement has, at best, been tangential 

and incremental. 

While it would be inacc~rate to argue that a policy 

vacuum has developed - there are the· statutory criteria, after 

all - it is accurate to argue that there has been very limited 

development of foreign investment policy to guide the review 

process in the past six years. Cabinet appears to have 

succumbed to, or been overwhelmed by, its "adjudicative role" 

, .. 
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at the expense of its legislative role, inasmuch as it ap- 

pears to have concentrated on deciding matters "on a case by 

case basis,. seeking to apply known principles to the facts 

1 
of each case." Whether Cabinet has been forced to do so 

because of the volume of cases it must process or has opted 

for this approach out of choice, the fact is that it has as- 

sumed an "excessively adjudicative approach". Consequently, 

in the foreign investment review process, where we have 

political control over policy development, we are no better 

off than in areas of transportation regulation where policy 

development, to a large degree, has been delegated to an 

independent agency, the CTC. In both areas, we have had 

minimal policy development. 

In the case of Cabinet, however, the failure to 

develop poliry, given that Cabinet deliberately reserved to 

itself such a responsibility, because of the principle of 

political control, is all the greater because policy-making 

is its responsibility. Cabinet's "primary purpose", J.R. Mallory 

has observed, "is to reach agreement on what the policy of 

the government should be. It is the policy-making organ of 

2 government." 

In short, although the FlRA process allows for complete 

political control over both policy development and the 
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disposition of individual cases, it is the latter which has. 

almost completely dominated Cabinet decision-making. Those 

who argue for enhanced political control over regulatory 

processes to ensure that policy development rests with 

elected authorities must surely be disappointed with the 

record of the past six years of the FIRA. process if they 

expect such control to result in policy development. Poli 

tical control, the FIRA case demonstrates, does not, and 

cannot, ensure that elected authorities will employ the 

powers granted to them • 

.• 

. The FIRA Process and Answerability 

The failure of Cabinet to exercise political control 

over policy making pales in significance, however, compared 

to the loss of political accountability in. the form of 

answerability that has developed with the FIRA process. 

Accountability, it will be recalled, was defined by the 

Lambert Royal Commission to be "the liability assumed by all 

those who exercise authority to account for the manner in 

which they have fulfilled responsibilities entrusted to 

them, a liability ultimately to the Canadian people owed by 

Parliament, by the Government and, thus, every government 

department and agency." It is our conclusion that the 

existing FIRA process is not a politically accountable 

process in any meaningful sense, inasmuch as those who 

have been granted powers by the Foreign Investment Review 

Act, namely the Cabinet and the designated minister, have 
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not had to give an effective accounting of how they per 

formed their responsibilities. Furthermore, we believe 

there are fundamental obstacles that the responsible 

authorities have exploited to avoid just such an accounting. 

There are two, albeit indirect, measures that suggest 

the absence of effective accountability surrounding the 

FIRA process. One is the variety, indeed the extremities, 

of the perceptions of the process. For some, the present 

process is a sham, a fraud, a cosmetic symbol behind which 

nothing is done to curb the extent or impact of foreign in 

vestment in Canada. For others, the process involves "a 

distasteful, bureaucratic arena",3 "a bureaucratic iron 

curtain";4 it is a process that resembles a "star chamber 

proceeding". While widely divergent perceptions such as 

these can spring from a variety of causes, we would suggest 

that the secrecy and ambiguity that surrounds the process 

give rise to such conflicting perceptions. The fact that 

those responsible do not have to account for decisions 

made as part of the process permits and indeed encourages 

such perceptions. 

The second measure is that when criticism is directed 

at the FIRA process it is almost inevitably directed, by 

editorialists, Members of Parliament and even participants, 

not at the responsible authorities, Cabinet and the designated 

minister, but at the Foreign Investment Review Agency, even 
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though the Agency possesses absolutely no independent decision 

making capacity. The Agency is no more responsible for the 

foreign investment review policy and its implementation than, 

for example, officials in the Department of Transport are 

responsible for transportation policy. Notwithstanding the 

fact that the FIR Act is clear on lines of responsibility the 

myth has developed and been perpetruated that FlRA is a 

decision-making body. Although it could be suggested that 

such a myth is the fault of the critics not of the responsible 

authorities, to a very large extent such a response fails be 

cause in part the decision to create an agency outside of 

departmental structures was an obvious attempt to focus atten 

tion away from Cabinet and the minister. The attempt has 

succeeded. The habit of having the Commissioner, and not the 

responsible minister, defend the Agency's estimates before the 

parliamentary committee as if it were comparable to the eTC or 

NEB has also reinforced the image of an independent agency. 

Cabinet and the designated minister have not had to 

give an accounting of how they perform their responsibilities 

under the Act for two reasons. The first pertains to the 

powe r delegated to Cabinet to make the decisions on individual 

applications. Given the confidentiality .that protects Cabinet 

decision-making, Cabinet is not required to, and is protected 

from, giving reasons for its decisions. If this was not 

protection enough, the Act confers discretion on the Minister 

to publish or not to publish the undertakings which applicants 
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agree to as a condition of approval. Although this provision 

of the Act was designed ostensibly to protect applicants, it 

has evolved as a further safeguard to protect Cabinet from 

being required to disclose some of the rationale behind its 

decision-making. 

The Lambert Commission insisted that "accountability 

relies on a system of connecting links - a two way circuit 

involving a flow of information that is relevant and timely .... ,,5 

The foreign investment review process does not 

satisfy this condition. The "links" between the decision 

makers and those to whom they owe an accounting, Parliament, 

and ultimately the public, have been broken. The absence of 

meaningful ~tandards and criteria, publicly stated, the 

confidential nature of the review process, the failure to 

provide reasons for individual decisions, all these factors 

have produced a process which denies accountability. There 

is no answerability for actions because there is no meaningful 

information available. 

The absence of answerability is the primary, if not 

sole, cause for the divergent perceptions described above. 

We do not know, and under the present system cannot know, if 

Cabinet has been consistent, prudent, honest or indeed lawful 

in its implementation of the law. We do not know if Cabinet 

has been arbitrary or capricious in its decision-making. We 



do not know if Cabinet has been subject to, and a participant 

in, manipulation by politically effective groups or individuals. 

We do not know if the process is a meaningful attempt ta 

address a perceived public problem or a "cosmetic symbol", a 

fraud to delude the public. We do not know and cannot know 

these things in the present system. We cannot have accounta 

bility as a result. What we do know is that Parliament has 

.conferred on Cabinet an extremely high degree of discretionary 

authority that can have a far-reaching and direct impact on 

national and regional economies, on the jobs of individual 

Canadians and on the rights of Canadians to dispose of their 

property. We also know that the potential for abuse of public 

trust is also there. Given that power, it is surely unac 

ceptable that those who exercise do not have to give an 

accounting of its employment. 

• 
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In Chapter One, it was mentioned that political ac 

countability imposed a significant burden on Parliament to 

subject Cabinet to continuous scrutiny. Parliament has not 

fulfilled its responsibility in this regard. Admittedly in a 

majority government situation, it is difficult, if not impossible, 

for Parliament, read Opposition members, to compel members of 

the Cabinet to justify their actions. Even allowing for this 

situation, Parliament must bear some of the criticism. In the 

• 
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• 

• 

first place, the Government did not have a majority when the 

Foreiqn Investment Review Act was passed and, if Members had 

so desired, could have insisted that adequate safeguards and 

appropriate accountability mechanisms be built into the 

legislation. This they did not do with the result that the 

Cabinet was not only given a statutory "blank cheque" to 

regulate foreign investment but also was allowed to make 

"withdrawals" in secret. It was as if Cabinet had been given 

authority to draw on an account in a Swiss bank. No one who 

wanted to exercise discretionary power could ask for more. 

Nor could they be granted more! Given this situation, once 

a majority Government was elected, it was unlikely that the 

Opposition could successfully demand that the Government re 

nounce some of its discretion. Secondly, Members of Parliament 

have been as responsible as others in developing the myth of 

FIRA as an independent agency which should be held responsible 

for its actions. They have done this by permitting the 

Commissioner of FIRA to appear on the Agency's behalf before 

the parliamentary committee and not insisting that the 

Minister appear, supported by his officials. This may appear 

to some to be a trivial concern but it assuredly is not. It 

goes to the heart of the issue of accountability and of 

Parliament's responsibility where necessary and possible to 

insist that decision-makers defend their decisions. 
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A Final Statement 

Our task was to determine, on the basis of an analysis 

of the Foreign Investment Review Act, what advantages and dis 

advantages can result when Cabinet is employed as the regula 

tory agency. The FIRA process as an example suggests that the 

advantages may bf' wholly t.heor o t.i.ca L wh i.Lo the disadvantages 

may be all too real. The foreign investment review process, 

as it currently exists, has resulted in a situation in which 

Cabinet has failed dismally to exploit the power of political 

control mechanisms for the primary purposes for which they 

were conferred. But it has resulted in a process for which 

they do not have to give an effective accounting for the 

actions and decisions they do take. Surely, it is the worst 

of all possible systems: political control without meaningful 

effect and decision-making without answerability. It is im 

possible to recommend that there be an extension of such a 

system into other areas of regulation. Moreover, the 

failure of the Cabinet to exploit, publicly at least, its 

policy making authority should give pause to those who would 

recommend enhanced political control over other regulatory 

processes. The example of FIRA clearly and unequivocally 

argues that granting a power does hot guarantee its use. 

We subscribe to the principle that in a democratic 

system policy making should be the responsibility of elected 
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officials. Dut substituting elected for non-elected officials 

in the policy making process is only the first step towards 

accountable regulation. It provides for political control. 

Such a substitution, however, does not guarantee political 

accountability in the sense of decision-makers being required 

to answer for their actions. The example of FIRA, in fact, 

suggests the opposite can occur, that accountability can be 

diluted if only because decision-making is concealed behind a 

mask of legitimacy. True and meaningful accountability re 

quires that all the participants, not just some, have the 

appropriate resources with which they can assess the behaviour 

of others. One of, if n04 the most important resources is 

meaningful information. This is denied in the present FlRA 

process. 

• 

"Trust Cabinet", the prescription of one particip~nt,in 

itself is not a satisfactory basis for political accountability. 

Trust between governors and the governed and their represen 

tatives is a necessary bond for any polity but surely we have 

long learned that trust is insufficient in itself for a healthy 

democratic society. In the case of the foreign investment 

review process, this should now be self-evident. The present 

FIRA process does not meet the test of accountable regulation. 
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