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Résumé 

• 
La présente étude retrace la croissance de la 

réglementation du travail au Canada, à partir de la Loi sur les 

syndicats ouvriers de 1872 jusqu'au Labour Code of British 

Columbia Act de 1973. Elle indique comment nos volumineux codes 

du travail actuels et nos lois sur les normes de l'emploi ont 

évolué depuis les tentatives du dix-neuviême siêcle pour composer 

avec le nouveau mouvement syndical d'alors et les bouleversements 

sociaux résultant des nouvelles techniques industrielles de 

production. L'étude n'est ni une enquête complête de la 

politique canadienne du travail, ni un examen détaillé de 

quelques lois particuliêres; elle porte plutôt sur la 

réglementation qui a été adoptée par les gouvernements fédéral et 

provinciaux en réaction à des situations données. 

• 

Chaque chapitre est consacré à une situation 

particuliêre. Dans le chapitre l, partant de l'héritage 

britannique, l'auteur explique les événements qui ont conduit le 

gouvernement fédéral à lever l'interdiction relative aux 

syndicats de travailleurs imposée sous le régime du droit commun. 

~e chapitre 2 traite des mesures prises par le gouvernement 

fédéral et le gouvernement de l'Ontario au sujet de l'emploi des 

femmes et des jeunes enfants dans les usines. Au chapitre 3, il 

est question du recours aux conseils d'arbitrage et de 

- ii - 



conciliation dans le cas des grèves qui peuvent porter atteinte 

au bien-être public. Le chapitre 4 est un exposé succinct de la 

législation en matière de salaire minimum. Au chapitre 5, 

l'auteur explique de quelle façon les gouvernements fédéral et 

provinciaux ont réagi devant la croissance du pouvoir politique 

et économique des syndicats de travailleurs. Au chapitre 6, il 

relate les efforts d'une puissante commission des relations du 

travail mise sur pied par la Colombie-Britannique pour traiter du 

pire dossier de grèves au Canada. 

,. 

Dans sa conclusion, l'auteur tente de faire le lien 

entre ces initiatives et les raisons d'être de la réglementation. 

Fait curieux, la législation du travail est habituellement 

ignorée dans les discussions sur la réglementation publique, 

tandis que la politique du travail est rarement examinée dans le 

contexte de la réglementation. La raison de cette omission 

réside peut-être dans le fait que les justifications habituelles 

de la réglementation ne rendent pas facilement compte de 

l'élément dynamique inhérent aux transactions effectuées sur le 

marché du travail. 

• 

• 
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SUMMARY 

This study traces the growth of labour regulation in 

Canada from The Trade Unions Act of 1872 to the Labour Code of 

British Columbia Act of 1973. It shows how our present compre 

hensive labour codes and employment standards acts evolved from 

nineteenth century attempts to come to terms with the emerging 

trade-union movement and the social dislocation caused by the 

introduction of factory production. The study is neither a 

sweeping survey of Canadian labour policy, nor a detailed exam 

ination of a few pieces of legislation; instead, it focuses on 

the regulatory responses of the federal and provincial govern 

ments to specific situations. 

Each chapter discusses a different response. Chapter 

One describes the British heritage and explains the events that 

led the federal government to remove the ocmmon law prohibition 

of trade unions. The second chapter discusses the responses of 

the federal government and the government of Ontario to the con 

cern over the employment of women and young children in factor 

ies. The third chapter discusses the introduction of arbitration 

and conciliation boards to deal with strikes that posed a threat 

to the public well-being. Chapter Four examines the introduction 

of minimum wage legislation. The fifth chapter describes how the 

federal and provincial governments responded to the growing 

political and economic power of the trade unions. Chapter Six 

examines British Columbia's attempt to use a strengthened labour 

relations board to deal with the worst strike record in Canada. 

The Conclusion is a tentative attempt to relate these 

initiatives to rationales for regulation. Curiously, labour 

legislation is usually ignored in discussions of government 

regulation while labour policy is rarely examined in the context 

of regulation. Perhaps the reason for this omission is that the 

standard rationales cannot easily accommodate the dynamic element 

inherent in labour market transactions. 
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INTRODUCTION 

The purpose of this study is to examine the historical 

development of Canadian labour policy in the context of govern 

ment regulation. Governments can intervene in labour markets in 

a number of ways, but not all of these interventions can be seen 

as regulation. For example, although the federal government can 

use job retraining programs or changes in immigration policy to 

alter the size and composition of the labour pool these interven 

tions are not regulatory. Economic regulation has been defined 

as "the imposition of rules by a government, backed by the use of 

penalties, that are intended specifically to modify the economic 

behaviour of individuals and firms in the private sector."[l] 

The type of legislation discussed in this study conforms to this 

definition: it involves the imposition of rules backed by the 

use of penalties; and it is intended to modify economic behaviour 

(broadly defined). However, labour regulation does differ from 

the regulation of other markets. In many other markets it is 

assumed (in the absence of regulation) that market imperfections 

usually work to the advantage of the seller. In the labour mar 

ket, the sellers usually outnumber the buyers and it is generally 

assumed that market imperfections work to the advantage of the 

buyers. Thus labour regulation is often intended to constrain 

the buyer rather than the seller. Of course, the most important 

way in which labour markets differ from other markets is that the 

commodity being traded is unique. Labour market regulation is 

frequently justified on the grounds that labour cannot and must 

not be treated like other commodities. To use Karl Polanyi's 

expression, labour is a "fictitious commodity."[21 

By examining labour legislation as regulation it is 

possible to make use of the insights offered in studies of regu 

lation. Government regulation is frequently analyzed in terms of 

the costs imposed and the benefits conferred. In terms of the 

benefits conferred, labour legislation can be categorized as 
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either direct regulation or as indirect regulation. Direct 

regulation involves setting standards, or prohibiting certain 

activities. It confers benefits directly (primarily on the 

worker) in the form of safety standards in the workplace, minimum 

wages, limitations on the hours of employment, etc. Indirect 

regulation involves establishing a framework within which labour 

and management can work out private agreements. It confers bene 

fits indirectly: for workers they take the form of protection of 

the right to bargain collectively, protection from unfair labour 

practices, etc., for employers they take the form of limitations 

on the right to picket, the prohibition of wild-cat strikes, etc. 

Both types of regulation will be discussed. Students of regu 

lation are also interested in what has been termed "the pOlitics 
of regulation,"(3] i.e., not whether the regulation is effective, 

or necessary, but how it came about. This is one of the goals of 

this study, to explain how governments in Canada become involved 

in the regulation of labour markets. 

This is not a comprehensive study of labour legislation 

in Canada. Certain topics, such as the regulation of occupa 

tions, will not be discussed. [4] It is an examination of sel 

ected topics that were chosen to demonstrate certain points and 

because of their obvious importance. Nor is this a history of 

labour legislation in Canada althbugh the topics selected are 

discussed chronologically. The focus shifts back and forth be 
tween the federal and provincial governments. This permits the 
discussion of a broader range of government regulation and it 
serves to demonstrate the impact of federalism. 

Notes ~ 

1. t-1argot Priest, W.T. Stanbury and Fred Thompson, "On the 

Definition of Economic Regulation," in W.T. Stanbury (ed.) 
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Government Regulation: Scope, Growth, Process (Montreal: 

The Institute for Research on Public policy, 1980), p.s. 

,. 
2. The crucial point is this: labor, land, and 

money are essential elements of industry: 
they also must be organized in markets: in 
fact, these markets form an absolutely vital 
part of the economic system. But labor, 
land, and money are obviously not commodi 
ties: the postulate that anything that is 
bought and sold must have been produced for 
sale is emphatically untrue in regard to 
them .•.• Labor is only another name for a 
human activity which goes with life itself, 
which in turn is not produced for sale but 
for entirely different reasons, nor can that 
activity be detached from the re.st of life, 
be stored or mobilized ...• The commodity 
description of labor, land, and money is 
entirely fictitious. 

Karl Polanyi, The Great Transformation (Boston: Beacon 

Press, 1957, first published in 1944), p. 72. 

3. See James Q. Wilson, "The Politics of Regulation," in James 

McKie (ed.) Social Responsibility and the Business Predica 

ment (Washington, D.C.: The Brookings Institution, 1974), 

pp. 135-168. 

4. See R.G. Evans and W.T. Stanbury, The Regulation of Occu 

pations (Ottawa: Economic Council of Canada, Regulation 

Reference Working Paper, forthcoming). 



Chapter 1 

THE BRITISH HERITAGE 

Government regulation of labour markets has a long and 

complex history. In 1349 an ordinance was issued in England 

freezing wages and prohibiting workers from leaving their em 

ployers.[l] The cause was the Black Death which had arrived in 

England in the previous year causing a serious labour shortage. 

This attempt to bind workers to their employers eventually took 

the form of Master and Servant legislation. Another important 

example of early regulation was the Elizabethan Statute of Arti 

ficers of 1563. [2J It gave justices of the peace the authority 

to fix wages, it regulated the term for apprenticeship, and it 

made it an offence for workers to leave work unfinished. 

While the Statute limited the freedom of workers it was 

also one of a series of acts that established the tradition that 

workers could look to the state for some protection. This tradi 

tion persisted into the age of Adam Smith. In 1765 and again In 

1773 the English government passed legislation to protect the 

silk industry and the silk weavers. The first prohibited the 

importation of French silks and the second allowed local magis 

trates to fix minimum wages.[3] At the time, the Spitalfields 

Acts (so-called because the silk industry was located in Spital 

fields, near London) were criticized for reasons that sound quite 

familiar: 

In consequence of this some principal em 
ployers removed with some of the most re 
spectable families, into distant countries 
and into Scotland, where they have the work 
done cheaper. Hence the trade of Spital 
fields is, in a great measure, ruined~ many 
of the houses going to rack as may be plainly 
seen. Abundance of people are out of employ 
ment, being deterred by their associates from 
working lower than the rates fixed: - they 
have no alternative but to rob or starve.[4] 
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The social and economic forces that spelled an end to 

the paternalistic state were already beginning to appear. What 

could be described as the first genuine factory (with 300 em 

ployees) was built in 1719.[5] Although this particular factory 

was involved in the production of silk, it was the transformation 

of the production of cotton that heralded the arrival of the 

industrial revolution. Everyone is familiar with the list of 

inventions that revolutionized the production of cotton, trans 

forming it from a cottage industry into a factory industry: 

James Hargreaves' spinning-jenny (1766); Richard Arkwright's 

water frame (1769); Samuel Crompton's mule (1779); and Edmund 

Cartwright's power loom (1785}.[6] It is equally possible to 

point to a number of government actions that revolutionized its 

attitude towards the worker. The infamous Combination Acts of 

1799 and 1800 are the best known. [7] These Acts could more ap 

propriately be called anti-combination acts since their purpose 

was to prohibit workers from combining to secure higher wages or 

shorter hours. Three things need to be mentioned about these 

Acts: it has to be appreciated that they were passed during the 

French Revolution when the fear of conspiracy was widespread. 

Second, the combinations they proscribed were already illegal 

although they did make convictions easier to obtain. Third, in 

the context of the times, the punishment - two to three months 

imprisonment - was relatively mild. 

The Combination Acts were just the beginning. In 1813 

and 1814 the apprenticeship and wage clauses of the Statute of 

Artificers were repealed and in the latter year apprenticeship 

restrictions in the cutlery industry were removed.[81 Ten years 

later the Spitalfields Acts were repealed and in the same year 

the ban on the emigration of artisans was lifted.[9] Thus in the 

space of 25 years a centuries-old tradition was set aside. Even 

though this legislation had been at least as restrictive as it 

was protective it was important: 
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there was within it the shadowy image of a 
benevolent corporate state, in which there 
were legislative as well as moral sanctions 
against the unscrupulous manufacturer or the 
unjust employer, and in which the journeymen 
were a recognized "estate", however low, in 
the realm ••.. These ideals may never have 
been much more than ideals; by the end of the 
eighteenth century they may have been thread 
bare. But they had a powerful reality, none 
the less, in the notion of what ought to be, 
to which artisans, journeymen, and many small 
masters appealed. [10] 

Its repeal was equally significant: 

So long as each section of workers believed 
in the intention of the governing class to 
protect their trade from the results of un 
restricted competition no community of in 
terest arose. It was a change of industrial 
policy on the part of the Government that 
brought all trades into line, and for the 
first time produced what can properly be 
called a Trade Union Movement. [lI] 

Just as the nefarious effects of the Combination Acts . 
have been exaggerated, so too have the beneficial effects of 

their repeal in 1824 and 1825. [12] It is possible to trace 

workers' organizations back to the seventeenth century when 

societies known as "chapels" were formed for mutual protection 

against sickness, old age and death.[13] It was a relatively 

small step for workers, particularly those in skilled trades, to 

combine in an attempt to fix the price of their labour and con 

trol the use of apprentices. Such combinations were illegal. In 

1718 a Royal Proclamation was issued against: 

lawless clubs and societies which had illeg 
ally presumed to use a common seal, and to 
act as Bodies Corporate, by making and unlaw 
fully conspiring to execute certain By-laws 
or Orders, whereby they pretend to determine 
who had a right to the Trade, what and how 
many Apprentices and Journeymen each man 
should keep at once, together with the price 
of all their manufactures, and the manner and 
materials of which they should be wrought. [14] 
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Combinations persisted in spite of this Proclamation as they 
persisted in spite of the Combination Acts. When the Acts were 

repealed, the law with regard to intimidation, picketing and the 

use of violence was such that it remained difficult for workers 

to organize. The first modern union - The Amalgamated Society of 

Engineers - was not formed until 1851. [15] 

The legal status of unions was a matter of considerable 

doubt. Some of the uncertainty was removed with the passage of 

The Trade Union Act, 1871.[16J The Act provided that, "The pur 

pose of any trade union shall not, by merely that they are in 

restraint of trade, be deemed to be unlawful so as to render any 

member of such trade union liable to criminal prosecution for 
conspiracy or otherwise."[17J Equally important, the Act allowed 

trade unions to protect their funds from unscrupulous union offi 

cials. 

At the same time, An Act to amend the Criminal Law 

relating to Violence, Threats and Molestation[18] was passed. It 
made it an offence for a person to use violence agains~ a person 

or property, or to threaten, intimidate or molest any person in 
order to coerce a person to leave work or belong to a union. The 

Act made it very difficult for a union to picket. According to 

Henry Pelling, the leading historian of British trade unionism, 

the unionists had managed to get the legislation passed as two 
separate acts so that they could reap the benefits of the first 

act while seeking the repeal of the second. [19] This strategy 
worked. The latter was repealed in 1875. The one major element 

of doubt concerning the status of trade unions that remained was 
whether they were liable for damages. The question was answered 

in 1901 when the Taff Vale Railway Company successfully sued the 
Amalgamated Society of Railway Servants and was awarded £23,000 

in damages.[20J The Trade Dispute Act[21] of 1906 provided 
unions with some immunity. 
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. 

The triumph of laissez-faire in England is usually con 

sidered to have occurred with the passage of the New Poor Law of 

1834 and the abolition of the Corn Laws in 1846. [22] However, by 

1834 the state had intervened elsewhere to prevent the develop 

ment of a completely unregulated labour market. One of the side 

effects of the inventions mentioned earlier was that they led to 

the widespread employment of women and children in the new tex 

tile factories. The first act limiting the employment of child 

ren was passed in 1802 and more acts were passed in the following 

years. They were largely ignored. The first important factory 

act was passed in 1833 following the appointment of a Royal Com 

mission.[23] It provided that no child under nine was to be em 

ployed in a textile factory and children between the ages of nine 

and thirteen were to work no more than eight hours a day. The 

Act was a great advance over its predecessors because it provided 

for the appointment of permanent inspectors. Over the course of 

the next several decades more acts were passed broadening the 

scope of the original legislation. 

... 

This survey of the history of labour market regulation 

in Britain has a dual purpose: to show that, as in other areas 

of economic activity, government regulation has been around for a 

long time; and to serve as a backdrop for the discussion of the 

regulation of labour markets in Canada. The British experience 

greatly influenced events in Canada. One of the most obvious 

examples of this influence was the passage of The Trade Unions 

Act in 1872.[24] Although this Act was very similar to the 

British Act of the same name passed a year earlier, the circum 

stances that produced the two acts were quite different. The 

Canadian Act emerged from the attempt by Canadian workers (led by 

those in the skilled trades) to win the nine-hour day.[25] The 

movement began in Hamilton in January 1872 and nine-hour leagues 

soon appeared in Toronto, Montreal and other large centres. The 

struggle took on a partisan colouring after the Toronto Typo 

graphical Union became involved. The Toronto newspapers agreed 

to the workers' wage demands but refused to concede the nine-hour 
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day. The opposition was led by George Brown, the publisher of 

the Globe and perhaps the most influential Liberal in Canada. 

When the Leader, owned by a Conservative Member of Parliament, 

agreed to the shorter working hours the struggle became overtly 

political. When it became apparent that Brown and the other 

members of the recently established Master Printers' Association 

would not give in, the printers went on strike. At this time, 

Canadian workers' organizations were in an even more ambiguous 

position than their British counterparts had been prior to the 

passage of the 1871 Acts. It was not even clear what British 

legislation was applicable. Apparently, they were governed only 

by the common law. About three weeks after the strike began 14 

members of the Typographical Union were charged with conspiracy. 

On May 7, six weeks after the strike began, John A. Macdonald, 

the Prime Minister, introduced legislation modelled on the Brit 

ish Acts of 1871. His comments were brief and debate was almost 

non-existent. [26] The case against the printers was dropped. 

There is no question that Macdonald acted in response 

to the charges laid against the printers. In explaining why the 

legislation was so similar to the British legislation, Macdonald 

admitted, "The subject was too important to be taken ab initio 

without great care and study, and it was only since the opening 

of Parliament that his attention had been called to it."[27] 

Parliament had opened on April 11, five days before the charges 

were laid and there was no mention of such legislation in the 

Speech from the Throne. The opportunity to embarrass George 

Brown and the Liberals while winning the mantle of the friend of 

the working man for himself was clearly too great for Macdonald 

to pass up.[28] 

The Trade Unions Act, 1872 contained the same provi 

sions as the British Act in regard to the legal status of trade 

unions. It likewise allowed a trade union to purchase or lease 

land not exceeding one acre. The two acts differed in one sig 

nificant respect, the Canadian Act did not apply to any trade 
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union not registered under the Act. Very few trade unions have 

ever registered under the Act and this has led to the conclusion 

that "the statute has not had much effect."[29] However, the 

case against the printers was dropped and the legislation at 

least constituted a recognition of the existence of unions.[30] 

It also paved the way for further legislation. [31] 

The Trade Unions Act was the federal government's first 

venture into the field of labour regulation. It was not a care 

fully thought out attempt to correct a problem in the labour 

mark~t~ it was a hasty response to a politically-charged si 

tuation. One wonders whether the legislation would ever have 

been introduced if the printers had not been charged. Judging 

from the lack of interest the federal government showed in the 

worker during the rest of the nineteenth century, it is likely 

that the whole issue would have been ignored for as long as pos 

sible. The federal government was very interested in encouraging 

industrialization, but as we shall see in the next chapter, it 

was not particularly interested in protecting the worker from the 

consequences. 

Notes 

1. The Statute of Labourers, 1349, 23 Edw. III (no chapter 

given) (U.K.). Among other things it provided that "If a 

workman or Servant depart from the Service before the Time 

agreed upon, he shall be imprisoned."~ "The old Wages, and 

no more, shall be given to Servants."; and "Victuals shall 

be sold at reasonable Prices." 

2. An Act containing divers Orders for Artificers, Labourers, 

Servants of Husbandry and Apprentices, 1563, 5 Eliz., c. 4 

(U.K.). In addition to regulating directly, the government 

delegated authority to the guilds. 
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3. J.L. Hammond and Barbara Hammond, The Skilled Labourer, 

1760-1832 (London: Longmans, Green and Co., 1919), pp. 205- 

220. 

4. Quoted by Hammond and Hammond, op. cit., p. 210. They think 

that this criticism was unwarranted. 
'W 

5. Peter Mathias, The First Industrial Nation: An Economic 

History of Britain, 1700-1914 (New York: Charles Scribner's 

Sons, 1969), p. 128. Most of the 300 employees were women 

and children. 

6. One of the effects of these inventions was that they con 

tributed to the separation of the family unit. The intro 

duction of the water frame and the mule pushed spinning into 

factories. They also made the work light enough that it 

could be done by women and children leaving weaving to be 

done by men. Despite the invention of the power loom, weav 

ing did not become a part of the factory system until after 

1815. When it did the effect on the hand-weavers was catas 

trophic. In the 1830s between one-third and one-half of the 

workers in cotton mills were under twenty-one and probably 

more than one-half of the adults in textile mills were 

women. See E.P. Thompson, The Making of the English Working 

Class (Harmondsworth, England: Penguin Books, 1968, first 

published in 1963), pp. 338-346 and Mathias, op. cit., pp. 

126-133. 

7. 1799, 39 Geo. III, c. 81 (U.K.) and 1800, 39-40 Geo. III, 

c. 106 (U.K.). 

8. 1813,53 Geo. III, c. 40 (U.K.) and 1814,54 Geo. III, c. 96 

(U.K.). Their repeal coincided with an outbreak of Luddism 

(machine-breaking). For a discussion of the relationship 

between the two see Thompson, op. cit., pp. 591-604. 
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9. 1824,5 Geo. IV, c. 66 (U.K.) and An,Aç,t to repeal the Laws 

relative to Artificers going into Foreign Ports, 1824, 5 

Ge 0 • I V, c. 97 (U. K .') . 

la. Thompson, op. cit. 

11. Sidney and Beatrice Webb, The History of Trade Unionism, 

Hev'd ed •. (London: Longmans, Green and Co., 1920, first 

published in 1894), p. 47. 

12. The repeal of the Acts in 1824 was followed by a wave of 

violence. As a'result a new act was passed in 1825 streng 

thening the provisions. against the use of vi.olence or intim 

idation to impose a combination. 1824, 5 Geo. IV, c. 95 

(U.K.) and 1825,6 Geo. IV, c. 129 (U.K.).' 

13. Henry Pelling, A History of British Trade Unionism, 2nd edt 

(London,: Macmillan, 1972), pp. 10-11. 

14. Quoted by Webb and Webb, op. cit., p. 34. 

15. Pelling, Op. cit., p , 42. 

16. The Trade Union Act, 1871, 34-35 Vic., c. 31 (U.K.). The 

Act of 1825 was repealed. 

17. Ibid., s. 2. 

18. 1871, 34-35 Vic., c. 32 (U.K.). 

19. Pelling op. c i t , ,' p. 66. 

20. Ibid., pp. 12~-122. A Canadian union, the Sheet Metal Work 

ers, was sued a few years later. The Metallic Roofing Co. 

of Canada was awarded damages of $7,'500. See Industrial 

Canada, July 1907, pp. 929-931. However, Michael Bliss sug- 
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gests that the outcome was inconclusive and thè Canadian 

Manufacturers" Association,_ which contributed to the cost of 

the case, avoided future involvement. Michael Bliss, A Liv 

Ing Profit: Studies in the Social History of Canadian Busi 

ness, 1883-1911 (Toronto: McClelland and Stewart, 1974), 

p. 92. 

21. 'l'rade Disputes Act, 1906, 6 Edw. VII, c. 47 (U.K.).: 

22. The New Poor Law replaced the "Speenhamland System" devel 

oped in the 1790s. The Speenhamland System was a kind of 

minimum wage tied to the price of bread. When.a family's 

income fell below a certain level it was supplemented from 
the poor rates even if the family was unemployed. The.ef 

fects were what one might expect: labourers' wages fell and 

the poor rates soared. Speenhamland delayed the creation of 

an unfettered labour market. See Karl Polanyi, The Great 

Transformation (Boston: Beacon Press, 1957, first published 

in 1944), pp. 77- 85 . 

23. An Act to regulate the Labour of Children and young Persons 

in the Mills and Factories of the United Kingdom, 1833, 3-4 

Will. IV, c. 103 (U.K.). The factory acts passed prior to 

1853 applied only to textile factories. 

24. The Trade Unions Act, 1872, S.C. 1872, c. 30. It was also 

accompanied by An Act to amend the Criminal Law relating tq 
Violence, Threats and Molestation, S.C. 1872, c. 31. 

25. See Bernard Ostry, "Conservatives, Liberals and Labour in 

the 1870s," Canadian Historical Review, Vol. 4.1, No. 2, Jun~ 

1960, pp. 93-127; and Donald Creight9n, "George Brown, Sir 

,John Macdonald, and the 'Workingman', 11 Canad ian His tor ical 
Review, Vol. 24, No.4, Dec. 1943, pp. 362-~76; and John 
Battye, "The Nine Hour Pioneers: The Genesis of the Cana- 
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dian Labour Movement," Labour/Le Travailleur, Vol. 4, 1979, 

pp. 25-56. 

26. Canada, House of Commons Debates, 1872, pp. 392-393 and 

1121-1122. 

27. Ibid., p. 392. 

28. In the general election held later that year, the Ontario 

Workman, founded in 1871, endorsed Macdonald. 

29. A.E. Grauer, Labour Legislation, A Study prepared for the 

Royal Cor~ission on Dominion-Provincial Relations (Ottawa: 

n.p., 193~), p. 71. 

30. Bernard Ostry argues that The Trade Unions Act was effec 

tively repealed in 1889; 

in that year the ancient legal shackles to 
restrict unions were re-imposed. By section 
6 of the Act of 1889 for the prevention and 
supression of combinations formed in re 
straint of trade, the laws prohibiting trade 
combinations were made to apply to trade 
unions once more, and thus section 22 of the 
Trade Unions Act of 1872 which had afforded 
unions the protection necessary for their 
existence was superseded. 

Bernard Ostry, "Conservatives, Liberals and Labour in the 

1880's," The Canadian Journal of Economics and Political 

Science, Vol. 27, No.2, May 1961, p. 154. It is not ~n 

tirely clear that this in fact was the effect of section 6 

of An Act for the Prevention and Suppression of Combinations 

formed in restraint of Trade, S.C. 1889, c. 41. In prac- 

tice, the 1889 Act was unenforceable because of the inclu 

sion of the word "unlawfully" and thus it could not have 

been used against trade unions. It did not become enforce 

able until 1900 when the word was removed, Criminal Code 

Amendment Act, S.C. 1900, c. 46. 
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31. In 1892 the Canadian criminal statutes were codified, The 

Criminal Code, 1892, S.C. 1892, c. 29. Section 517 provided 

that "The purposes of a trade union are not, by reason mere 

ly that they are in restraint of trade, unlawful within the 

meaning of the next preceding section." There was no stipu 

lation that the trade union had to be registered. If the 

1889 Act did make trade unions illegal, this section removed 

the illegality. 



Chapter 2 

COMING TO TERMS WITH INDUSTRIALIZATION 

The Federal Response 

The workers of Canada probably benefited more, at least 

In the short term, from the Macdonald government's high tariff 

policy (the National Policy introduced in 1879) than they did 

from The Trade Unions Act. There is little question that the 

National Policy did create jobs,[l] although once the jobs were 

created the federal government abandoned the worker. The Con 

servative government did not pass any legislation in the 1880s to 

protect the worker from the perils of long hours, dangerous mach 

inery, or unsafe factories. The opportunity was there. Between 

1879 and 1886 nine different bills were introduced, all by Con 

servative members.[2] Beginning in 1879, Dr. Bergin, the Conser 

vative member for Cornwall, presented six bills to regulate work 

ing conditions in factories.[3] In addition, three bills were 

introduced by Government members.[4] None of the nine survived 

Second Reading even though the Conservative government had a 

comforiable majority. 

In place of legislation, the government made use of the 

time-honoured tactic of conducting investigations. In 1882, 

after Dr. Bergin's third attempt at securing the passage of a 

factory act, the government appointed a Commission of Inquiry to 

investigate working conditions. The two Commissioners visited 

465 factories with a total of 43,511 employees. Their Report 

left little doubt that legislation was needed. [5J They dis 

covered that the employment of children was extensive with "the 

supply being unequal to the demand, particularly in some local 

ities ...• "[6] Children as young as eight and nine were found in 

the factories. Overall, about five percent of the employees were 

under 14. In cotton factories the figure was more than ten 
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percent.[7] They were also critical of working conditions and 

questioned the sanitary conditions in food processing plants: 

"There is much room for improvement in the matter of cleanliness, 

in meat-curing, fruit and vegetable-canning, bakeries, and con 

fectionary establishments. Instances have come under our notice 

which were nauseating in the extreme •... "[8] The government re 

sponded by introducing a bill in the Senate in 1882. Like the 

others it did not pass Second Reading. 

It is true that there were some doubts about the fed 

eral government's ability to pass such legislation. However, 

similar doubts had not stopped the Macdonald government from 

passing The Trade Unions Act in 1872 nor did the Liberal opposi 

tion's objections stop the passage of The Adulteration of Food 

Act in 1884.[9] The Macdonald Government had never been too 

concerned about overstepping its constitutional authority and if 

it had been serious about passing a factory act, it would have 

done so. It may have been the Canadian Manufacturer's Associa 

tion, rather than the constitution, that was the real stumbling 

block. [10] The federal government's main contribution to the 

welfare of the working man in the 1880s was the creation of a 

Royal Commission to investigate industrialization. [II] 

announced a few weeks before the 1886 federal election. 

It was 

Ontario's Response 

While the federal government seemed content to investi 

gate the evils of the factory system, the Liberal government of 

Ontario, led by Oliver Mowat, was beginning to act. In the 1880s 

and early 1890s the Mowat government passed several acts to regu 

late working conditions and certain aspects of the employer 

employee relationship. Some were relatively minor: in 1882, 

1884, and 1887 it passed legislation dealing with mechanics1 

liensi[12] in 1886 and again in 1889 it amended the Master and 
Servant Act; [13] and in 1882 it passed The Bureau of Industries 
Act,[14] establishing a bureau for the collection of industrial 



- 19 - 

information. Others were more important and were more obviously 

responses to the growth of manufacturing in Ontario. 

In 1886 primitive workmen's compensation legislation 

was passed. [15 J Ac tually th is descr iption of the act is a bit 

misleading since it did not provide for workmen's compensation as 

we know it, it merely established the conditions under which a 

worker could take legal action against an employer. The condi 

tions were limited. The injury had to be the result of defective 

equipment or negligence on the part of a supervisor. [16J If the 

injured worker knew about the defective equipment and failed to 

inform his employer, the employer was not liable. [17] The legis 

lation provided that the worker had to serve notice of the injury 

on the employer within 12 weeks.[18] The legislation was a step, 

albeit a small one, towards internalizing the cost of industrial 

injuries. Industrial accidents are a production cost and as such 

they should not have to be borne almost entirely by the workers. 

The Ontario Factories' Act, 1884[19] was the most Sig 

nificant of the series of acts passed by the Mowat government. 

It was the first act of its kind in Canada. [20J The Act had two 

main aims: to improve working conditions in factories; and to 

limit the hours of work for women and children. Several sections 

dealt with safety and health standards. They were loosely worded 

leaving ample room for interpretation. For example, factories 

were not to be so overcrowded "as to be injurious to the health 

of the persons employed therein,"[21] and belting, fly-wheels, 

vats, etc., were to be "as far as practicable, securely guard- 

ed."l22] There was an equally vague section making it unlawful 

"to employ in a factory any child, young girl or woman, so that 

the health of such ~hild, young girl or woman is likely to be 

permanently injured .•.. "[23] The lü-hour day or 60-hour week was 

set as the maximum for women (females 14 and over) and boys be 

tween the ages of 12 and 14. Boys under the age of 12 and girls 

under the age of 14 were not to be employed in factories.[24] 
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The application of the Act was limited to factories 

employing 20 or more persons. This obviously limited the effec 

tiveness of the legislation, but it still applied to more factor 

ies than the three inspectors appointed under the Act could ever 

hope to examine with any regularity. As a result, evasion was 

common and enforcement left much to be desired.[25] Although the 

passage of the Act did not produce any dramatic improvement in 

working conditions its importance should not be underestimated. 

Regulation should not necessarily be condemned when it fails to 

produce immediate results. In some cases the initial act is just 

a way of getting the regulatory process started. In this case 

what was important was that inspectors were ~ppointed who were 

able to acquire the knowledge necessary to make the regulation of 

working conditions in factories more effective. The 1884 Act 

opened the door for further regulation. Before the decade was 

over the Act was amended twice.[26] 

The Act did not go into effect for two and a half 

years. The explanation given was that this was done in order to 

secure either concurrent Dominion legislation or a legal decision 

establishing the validity of the Act.[27] While this explanation 

seems to have been true, the Ontario government chose a most op 

portune time to proclaim the legislation. It went into effect 

less than a month before a provincial election. It should be 

noted that, in the previous year (1885) the government had broad 

ened the franchise to include many working men.[28] The Liberal 

government was returned with a sizeable majority. 

The Factories' Act was soon followed by legislation 

limiting the hours of employment in other types of businesses. 

The Ontario Shops' Regulation Act, 1888[29] was passed to regu 

late the hours of operation for shops and to regulate the hours 

of employment for young persons. Boys under 14 and girls under 

16 were to be employed no more than 12 hours a day (14 on Satur 

day) and no more than 74 hours a week.[30] Chairs were to be 

provided for females. In 1890 the Mining Operations Act[31] 
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prohibited boys under 15 from working below ground and limited 

the hours of work for boys between 15 and 17 to 8 hours a day and 

48 hours a week. [32] The Act required employees to notify the 

Minister of Agriculture of accidents causing death or serious 

injury.[33] To protect the miners from themselves, there was a 

provision that wages were not to be. paid at any place where alco 

hol was served. [34] 

In addition to prohibiting the employment of children 

in factories and mines, the Ontario government àttacked the prob 

lem of child labour by strengthening school attendance require 

ments. An 1891 act required children between the ages of eight 

and 14 to attend school unless specifically excepted and made it 

an offence for anyone to employ a child under fourteen while 

school was in session. Truant officers were given the authority 

to enter factories, workshops and stores.[35] A further step 

towards improving working conditions was made with the passage of 

An Act for the Protection of Persons employed in places of Busi 

ness other than Factories[36] in 1892. It applied to businesses 

where women were employed that had at least five employees. Un 

like the Factories' Act it was brief and provided that inspectors 

were to be appointed by municipalities. This last provision 

probably limited its effectiveness. 

• 

Individually, none of this legislation was remarkable. 

It was regulatory intervention of the most ordinary kind. It 

prohibited certain activities and set minimum standards for hours 

of employment and working conditions. Like most nineteenth cen 

tury regulation it relied on inspectors and the courts for en 

forcement. Its ostensible aim was worthy enough (to protect 

women or children who had little or no bargaining power) and as 

such it was undoubtedly considered to be in the public interest . 

As is the case with almost all regulation it can be cast in eco 

nomic terms. It certainly imposed costs on employers, which the 

employers tended to resist. A few years after The Ontario Fac 

tories Act went into effect an inspector reported that employers, 

• 
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"with very rare exceptions, show every disposition to conform to 

the requirements of the Factories' Act, so long as no great 

outlay of money is involved in making the changes necessary to 

accomplish that object."[37] (Like most people with a vested 

interest in regulation, the inspector was probably exaggerating 

its effectiveness.) The benefits could also be cast in economic 

terms. One could view the legislation as a means of minimizing 

externalities in the utilization of labour. 

However, this body of legislation was more than that. 

It was not just intended to protect women and children from 

physical hardship, unguarded machinery and poorly ventilated 

buildings, it was also intended to protect them from immorality. 

For example, the Factories' Act provided that women and children 

were not allowed to work after 9 P.M. There was also a require 

ment that separate toilets, "shall be provided for the use of 

male and female employees, and shall have respectively separate 

approaches." [38] There was an obvious attempt to make the fac 

tory a moral environment as well as a safe one. This concern 

with the moral environment was apparent in the public reaction to 

some of the evidence given before the federal Royal Commission on 

the Relations of Labour and Capital (1886-1889). What caused the 

most sensation was not the evidence about the abysmally low wages 

that were being paid or even the stories about young boys losing 

their arms in saw-mills, but rather the revelations about a 
Montreal cigar manufacturer who hit his young workers and locked 
them in a "black-hole" for punishment. [39] 

The attempt to protect women and children from moral 
and physical harm extended beyond the work-place. In the midst 

of passing the legislation discussed above, the Ontario govern 

ment passed several other acts which can be seen as complemen 

tary: an act to prevent youths from frequenting pool halls; [40] 

an act dealing with deserted wives;[41] and a series of acts to 
protect children.[42] 
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There was a clear class orientation to all of this leg 

islation: middle-class women were not going to work in factor 

ies; they were not going to be deserted by their husbands (it was 

assumed); and their children did not need protection. Neverthe 

less, they were actively involved, through organizations such as 

the Women's Christian Temperance Union, in urging the Ontario 

government to pass legislation to protect the moral and physical 

well-being of working-class women and children. [43] In urging 

such action there was more than a small element of self-interest. 

Intemperence, deserted wives, neglected children and women work 

ing in overcrowded and unsafe factories were seen as threats to 

the fabric of society and, more specifically, as threats to the 

family unit - the cornerstone of Victorian society. Thus the 

introduction of the Factories' Act and some of the other labour 

legislation discussed above was more than an attempt to improve 

working conditions; like the legislation to protect children and 

the efforts to stamp out intemperence it was an attempt to pro 

tect the social order. In the most obvious sense, it was regu 

lation to protect the public interest. 

Notes 

1. There was no dramatic increase in manufacturing in the 1880s 

(the decade after the introduction of the protective tar 

iff). The rate of growth in the 1880s was comparable to 

that in the 1870s. From 1870 to 1880 the gross value of 

production increased from $217 million to $305 million and 

in the following decade it increased to $450 million (nomi 

nal dollars). On a per capita basis, production increased 

from $60 in 1870 to $72 in 1880 and to $94 in 1890. M.C. 

Urquhart and K.A.H. Buckley (eds.) Historical Statistics of 

Canada (Toronto: Macmillan of Canada, 1965), p. 463. See 

also G.W. Bertram, "Economic Growth in Canadian Industry, 

1870-1915: The Staple MOdel,n in W.T. Easterbrook and M.H. 
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Watkins (eds.) Approaches to Canadian Economic History (Tor 

onto: McClelland and Stewart Limited, 1967), pp. 74-98. 

2. See Bernard Ostry, "Conservatives, Liberals and Labour in 

The 1880's," The Canadian Journal of Economics and Political 

Science, Vol. 27, No.2, May 1961, pp. 141-161; and Eugene 

Forsey, "A Note on the Dominion Factory Bills of the Eight 

een Eighties," The Canadian Journal of Economics and Poli 

tical Science, Vol. 13, No.4, November 1947, pp. 580-583. 

3. Bill (No. 103) To regulate the employment of children and 

young persons in the Mills and Factories of the Dominion of 

Canada, 1879; Bill (No. 10) To regulate the employment of 
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factories of the Dominion of Canada, 1880; Bill (No.6) To 

regulate the hours of labour in the workshops, mills, and 

factories of the Dominion of Canada, 1880-81; Bill (No.2) 

To regulate the Employment of children and young persons and 

women in the Workshops, Mills, and Factories of the Dominion 

of Canada, 1885; Bill (No. 85) Respecting Factories, 1885 

(Bill No.2 was withdrawn in favour of Bill No. 85); and 

Bill (No. 121) To regulate The Employment of children and 

young persons and women in the Workshops, Mills, and Fac 

tories of the Dominion of Canada, 1886. 

4. Bill (R) An Act to regulate the employment of labour in 

Workshops, Mills, and Factories, and for other purposes, 

1882; Bill (No. 117) To define certain offences against per 

sons employed in Factories, 1883; and Bill (No. 106) To de 

fine certain offences against persons employed in Factories, 

1884. 

5. Report of the Commissioners Appointed to Enquire into the 

Working of Mills and Factories of the Dominion, and the 

Labour Employed therein, Canada, Sessional Papers (No. 42) 

1882. 
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6. Ibid., p. 2. 

7. Ibid., pp. 9-13. 

8. Ibid., p. 8. 

9. The Adulteration of Food Act, S.C. 1884, c. 34. See Canada, 

House of Commons Debates, 1884, p. 1249. 

10. P.B. Waite, Canada 1874-1896: Arduous Destiny (Toronto: 

McClelland and Stewart Limited, 1971), p. 180. Forsey (op. 

cit., p. 582), also suggests that the Canadian Manufac 

turers' Association made representations concerning the 

legislation. 

11. The Royal Co~nission to inquire into and Report on the Sub 

ject of Labour, Its Relation to Capital, the Hours of Labour 

and the Earnings of Labouring Men and Women was appointed on 

December 7, 1886 by Order-in-Council P.C. 1938. Two separ 

ate Reports were issued in 1889. The two Reports, plus a 

selection of the evidence can be found in G. Kealey (ed.) 

The Royal Commission on the Relations of Labour and Capital 

(Toronto: University of Toronto Press, 1973). 

12. Mechanics' Lien Act, s.o. 1884, c. 18; and An Act to amend 

the Mechanics' Lien Act, s.o. 1887, c. 20. 

13. An Act to amend the Revised Statute respecting Master and 

Servant, s.o. 1886, c. 27; and An Act for the Enforcement of 

Orders under the Act respecting Master and Servant, s.o. 
1889, c. 22. 

14. The Bureau of Industries Act, S.O. 1882, c. 5. In fact, the 

bureau was probably more involved in the collection of agri 

cultural information. 
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15. The Workmen's Compensation for Injuries Act, S.O. 1886, 

c. 28. The Act was amended in 1887 and again in 1889, cc. 

22 and 23 respectively. The Act was modelled on a British 

Act of 1880. For a brief discussion of the operation of the 

Act see Hichael J. Piva, "The Workmen's Compensation Move 

ment in Ontario," Ontario History, Vol. 67, No. l, March 

1975, pp. 42-44. 

16. Ibid., s. 3. 
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19. The Ontario Factories' Act, 1884, s.o. 1884, c. 39. 
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The Quebec Factories Act, S.Q. 1885, c. 32. 

21. The Ontario Factories' Act, 1884, s. 11. 
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23. Ibid., s.S. 

24. Ibid., s. 6. 
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were successfully prosecuted. The fines were $1 and $6. 

"Fourth Annual Report of the Inspectors of Factories," 
Ontario, Sessional Papers (No. 25) 1892, p. 16. 
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43. The WCTU, which arrived in Ontario in the 1870s, was inter 

ested in more than temperance. According to one historian, 

"Pressure from the WCTU was partly responsible for the adop 

tion of certain factory reforms in the period: the pro 

vision of separate closets [toilets] for male and female 

workers, and the barring of children from work near mach 

ines," and the organization was also concerned with the 

protection of children in prisons. T.R. Morrison, "'Their 

Proper Sphere' Feminism, the Family, and Child-Centred 

Social Reform in Ontario, 1875-1900," Ontario History, Vol. 

68, No. l, March 1976 and Vol. 68, No.2, June 1976, p. 58. 

This period also witnessed the creation of Children's Aid 

Societies and Toronto's Sick Children's Hospital. 



Chapter 3 

THE EVOLUTION OF GOVERNMENT REGULATION OF THE EMPLOYER 

EMPLOYEE RELATIONSHIP, 1877-1907 

Government regulation of labour markets can be used to 

achieve several different objectives. These objectives can be 

divided into three general categories: to protect the health and 

safety of workers; to establish terms of employment, for example, 

minimum wages and maximum hours of work; and to regulate the 

employer-employee relationship. In terms of the methods used to 

achieve these objectives there is little difference between the 

first two categories. Both require setting standards - direct 

regulation. Regulation of the employer-employee relationship is 

a more difficult undertaking. Essentially, it involves channel 

ling and controlling the economic power at the disposal of the 

two parties. In the period 1877 to 1907 this consisted largely 

of dealing with strikes and lockouts. Now it consists of esta 

blishing and preserving a general framework within which the two 

parties can use the economic power at their disposal to work out 

private agreements. 

The legislation discussed in the previous chapter, and, 

in fact, most nineteenth century labour market regulation was 

concerned with regulating working conditions and the terms of 

employment. It is only in this century that governments have 

begun actively regulating the employer - employee relationship. 

However, it is possible to find numerous examples of pre-twen 

tieth century legislation that dealt with the relationship be 

tween the employer and employee. The most obvious example is the 

centuries old Master ~nd Servant legislation which bound the 

worker to his employee. An interesting Canadian example of this 

type of legislation is The Breaches of Contract Act, 1877.[1] 
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The Act was the direct result of a strike by the Bro 

therhood of Locomotive Engineers (an international union) against 

the Grand Trunk Railroad in 1876.[2] The strike was called as a 

result of the company's refusal to back down from its plan to lay 

off a number of engineers. To understand the reaction to the 

strike it is necessary to be aware of the circumstances in which 

the strike began. The engineers simply abandoned their trains, 

and passengers, at a pre-'arranged time even though some of the 

trains were several miles from the nearest station. It so hap 

pened that the pre-arranged time was in the midst of a snowstorm. 

The Brotherhood was quite successful in shutting down the rail 

road in spite of the fact that the militia was called out in an 

attempt to get the trains moving.[3] The strike was settled 

after a few days with the engineers able to claim a victory. 

Although it was brief, the strike aroused considerable 

concern. The feeling that some of the engineers had acted ir 

responsibly in abandoning their trains, the violence that re 
sulted in some centres when the militia was called out, and the 

presence of the American head of the Brotherhood contributed to 

the demand for government action. About three months after the 

strike was settled, the federal government, led by the Liberal 

Alexander Mackenzie introduced the Breaches of Contract bill. 

Although the Minister of Justice (Edward Blake) tried 
to present the legislation in a favourable light it was opposed 
by some members of his own party on the grounds that it was 
directed against a certain group of workers.[4] Despite this 

opposition, the legislation was passed. Like the provincial 

Master and Servant Acts this Act continued to rely on the common 

law concept of breach of contract as a means of prohibiting work 

stoppages. In this respect, it was a traditional piece of leg 

islation. The Act did, however, distinguish between different 

types of breaches of contract, decriminalizing certain breaches 
of contract and increasing the punishment for "certain willful 
and malicious breaches of contract, involving danger to persons 
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or property, or grave public inconvenience." [51 In this respect, 

the Act was typical of much modern labour regulation which deals 

with work stoppages in some industries (usually referred to as 

essential industries) in a different manner than those in non 

essential industries. The basis for differentiating between 

these two types of industries is the concept of the pUblic in 

terest. In the case of The Breaches of Contract Act those in 

dustries which were considered to be clothed with the public 

interest were railroads and utilities. The Act is interesting 

because it straddles the dividing line between traditional and 

modern regulation. It was passed to deal with a new problem, but 

the machinery employed was ancient. 

Labour Boards: Arbitration and Conciliation 

Modern regulation of the employer - employee relation 

ship began with the use of specialized boards. Certain types of 

work stoppages were no longer prohibited, rather an attempt was 

made to resolve them through the use of conciliation and arbitra 

tion boards. One of the earliest attempts to make use of this 

new machinery accurred in Nova Scotia with the passage of The 

Mines Arbitration Act, 1888.[6] Coal-mining was an important 

element in the province's economy in the nineteenth century and 

following a serious strike at pictou in 1887 the provincial 

government decided that it needed a means of dealing with coal 

mining strikes. The government had a very direct interest in the 

industry: it owned the mines which it leased to the operators 

and royalties from the mines were the province's main source of 

revenue.[7] When the legislation was introduced, the Attorney 

General defended it on the grounds that it was in the public 

interest: 

This legislature is justified in interfering 
with matters of contracts. This legislature 
is justified in interfering with matters 
touching religion. This legislature is jus 
tified in interfering with matters touching 
morality. This legislature is justified in 
interfering with all these things just so far 
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as the interests of society demand, and no 
further.[8] 

The Act provided for binding arbitration of wage disputes by a 

five-man arbitration board. After an application for arbitration 

was made the employer could not lock out, dismiss, or reduce the 

wages of the employed and the employed could not go on strike 

until the board had reached its decision. Although the Act was 

only used twice, it is worth noting because it indicates the 

length to which a provincial government was willing to venture 

into relatively uncharted territory in an attempt to prevent 

costly labour disputes. 

• 

Nova Scotia was the only province that made use of 

binding arbitration although some of the other provinces passed 

legislation providing for conciliation and voluntary arbitra 

tion. [9] In practice, these acts were of limited importance. 

Beginning in 1900 the initiative shifted to the federal govern 

ment which passed three important acts in seven years. The first 

was the Conciliation Act[lO] of 1900. It was, in effect, two 

separate pieces of legislation. It created the Department of 

Labour to collect and publish labour statistics (this resulted in 
Mackenzie King coming to Ottawa as the editor of the Labour Gaz 

ette), it gave the Minister of Labour the authority to inquire 

into industrial disputes and, at request of either party, he 

could appoint a conciliation board or an arbitrator. The inves 
tigation and conciliation part of the Act was based on a British 

act of 1896. It was an advance on the provincial legislation be 
cause it at least allowed the Minister to act on his own initia 

tive and if one of the parties agreed to conciliation there was 
some pressure for the other party to agree. provincial concilia 

tion legislation had required the consent of both parties before 

the conciliation process could begin. 

The next step was taken with the passage of The Railway 
Labour Disputes Act[ll] in ~903. It was a result of a serious 

strike by Canadian Pacific Railway workers in 1901. Compulsory 
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arbitration was considered and rejected in favour of tripartite 

conciliation, establishing a precedent which has persisted to 

this day. The Act went further than the 1900 Act in requiring 

the participation of both parties. If conciliation failed, non 

binding arbitration was implemented. The degree of intervention 

in this Act was defended on the grounds that, 

Railways are the creation of Parliament, they 
are created in the public interest, and for 
that reason they are given rights paramount 
to those of the individual. They are created 
to serve the public, in the first place, and 
it is the duty of the peoples' representative 
to see that the object of Parliament is not 
defeated, either by the company or by their 
employees. [12] 

The most important of the three federal acts was The 

Industrial Disputes Investigation Act, 1907.[13] Its long title 

is more descriptive: An Act to aid in the Prevention and Settle 

ment of Strikes and Lockouts in Mines and Industries connected 

with Public Utilities. For almost 40 years this Act formed the 

core of the federal government's labour policy. The immediate 

reason for the Act is well-known, a prolonged coal strike at 

Lethbridge which caused considerable hardship on the prairies in 

late 1906. In the course of trying to effect a settlement, Mac 

kenzie King, now the Deputy Minister of Labour, became convinced 

that more powerful legislation was needed to deal with strikes 

that endangered the public well-being. Three years earlier King 

had expressed his feelings about such strikes as follows: 

No gains that can possibly accrue to either 
of the parties in this class of cases [min 
ing, railway and utilities disputes] by means 
of a strike or lockout can possibly be com 
mensurate with the loss inflicted upon the 
genera~ public, which can easily cause, in 
some instances, the total extinction of a 
particular industry, or its transfer to 
either district or country. [14] 

As a justification for government intervention, King's argument 

is a standard externality (third party welfare loss) rationale 
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until one gets to the last portion. Then it becomes obvious that 

King is not only concerned with the possible immediate harm done 

to the public, but also with the possible loss of industry. 

The Act was a logical extension of the Railway Labour 

Disputes Act. It was also based on the assumption that it was 

not only acceptable, but necessary, for governments to intervene 

in labour disputes in certain industries. In the case o.f The In 

dustrial Disputes Investigation Act these industries were mining, 

transportation and communications and public utilities. These 

industries were strike prone. According to one source, one-third 

of all employees involved in strikes in the period from 1900 to 

1906 wo rked in these industries. [15] Coal-mining employed less 

than two percent of all non-agricultural workers in Canada, yet 

in the period from 1900 to 1913 the industry accounted for five 

percent of all strikes and over 40 per cent of the total man-days 

10st.[16] When he introduced the legislation in the House of 

Commons, Rodolphe Lemieux, the Minister responsible for the De 

partment of Labour, spoke at some length justifying compulsion in 

dealing with disputes in these industries. [17] He emphasized the 

public's dependence on these industries and pointed out that 

competition was more or less eliminated. He referred to them as 

business "affected with a public interest."[18] 

The public interest was to be protected in two ways: 
first, by prohibiting strikes or lockouts while the dispute was 

being investigated; [19] and second, by establishing a procedure 

for settling disputes. The conciliation board was the most im 

portant element in this procedure although it was also expected 

that public opinion would playa role. Public opinion was to be 
invoked through the publication of the board's reports. Lemieux 

and his colleagues had considerable faith in the power of publ~c 

opinion. According to Lemieux, "Public opinion - sound public 

opinion - rather than coercion, will in the end be the real power 
to force both parties in labour troubles, to adopt reasonable 
policies."[20] 
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• 

When the Act was defended on the grounds that it pro 

tected the public from the externality costs resulting from work 

stoppages there was no attempt to distinguish between the dif 

ferent types of costs imposed on the public. For example, the 

idea that work stoppages increased the cost of products was not 

discussed at any length. Similarly, the idea that government 

intervention might impose costs or confer benefits was not seri 

ously discussed. It has long since been recognized that regula 

tion usually produces winners and losers. In this case, the 

winners would seem to have been the employers. The Act delayed 

the workers' right to use the only bargaining power they had - 

the strike. During the period when strikes and lockouts were 

prohibited the employer was free to recruit strike-breakers, 

rearrange his production schedule and generally get prepared for 

a walkout. [21] One historian has concluded that the Act was "a 

most devious piece of anti-labour legislation."[22] Another has 

argued, "that the state should intervene to seek continued pro 

duction at all costs would inevitably reinforce capital in its 

struggle with labour."[23] These judgements have to be weighed 

against the fact that, with the exception of the railway workers, 

organized labour supported the legislation.[24] 

The Act was not so much pro-business or anti-labour as 

it was pro economic growth. In the early twentieth century, the 

Canadian economy was heavily dependent on foreign investment and 

American branch-plants, just as it is now. There was an obses 

sive fear of scaring off foreign investment and, as we have al 

ready seen, Mackenzie King was concerned that the labour situa 

tion might force industries to leave the country. The Industrial 

Disputes Investigation Act was an attempt to secure industrial 

peace and by doing so encourage economic growth. [25] In this 

sense it was pro-business, but it was equally pro-labour, at 

least In the opinion of the people responsible. The Liberal 

government of the day still clung to the belief held by Sir John 

A. Macdonald that the best way to help the workingman was to 

increase the number of jobs. This was the belief that produced 
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the National policy, it was also the belief that produced The In 

dustrial Disputes Investigation Act. Crudely put, there are only 

two ways that government labour regulation can increase a 

worker's income: it can give him a bigger slice of the existing 

pie by raising the minimum wage (this will only work if the 

worker is receiving the minimum and it means tht some other 

worker might suffer) or by strengthening his bargaining position, 

or, it can increase the size of the pie by encouraging economic 

growth. The legislation in question clearly fits into the latter 

category. 

The Industrial Disputes Investigation Act gave the 

federal government the leading role in the field of labour rela 

tions. It also established an approach to labour relations pol 

icy which is still largely intact. Several features stand out: 

(1) An attempt to define certain industries as essential. This 

definition has traditionally been broad. 

(2) The provision of machinery to facilitate the settlement of 

disputes - conciliation officers and tripartite concilia 

tion boards. 

(3) The prohibition of strikes and lockouts during conciliation 

efforts. 

(4) A failure to distinguish between disputes involving terms 

of employment or working conditions and those involving 

union recognition. 

(5) Government intervention has usually been witheld until a 

strike was imminent. 

The Act remained in force until 1944 when Order-in-Council P.C. 

1003 carne into effect. It was repealed in 1948.[26] The most 

important amendment to the Act was made in 1925 following the 
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Toronto Electric Commissioners v. Snider decision.[27] The ef 

fect of the decision was to prevent the application of the Act to 

disputes in the mining and public utilities industries except 

where they were normally within the jurisdiction of the federal 

government. The Act was amended to allow the provinces to pass 

legislation delegating authority to the federal government to 

deal with disputes within provincial jurisdiction. [28] By 1932 

all the provinces except Prince Edward Island had either passed 

enabling legislation or their own legislation based on the feder 

al act.[29] The Act was also amended to broaden its application 

to disputes in all industries within the legislature authority of 

the federal government. This amendment was significant because 

it meant that legislation which had been designed to deal with 

disputes in industries "affected with a public interest" was now 

applicable to all disputes within the jurisdiction of Parliament 

regardless of their impact on the public. [30] 

The Acts discussed above were an assertion that the 

public interest is more important than the interests of either 

the workers of the employers. They were also an assertion that 

the public (through their elected representatives) have the right 

to intervene in labour disputes that threaten their well-being. 

The method of intervention eventually settled upon was that 

contained in The Industrial Disputes Investigation Act. What the 

Act provided was a means of controlling the use of economic power 

while the public (through a conciliation officer and a conci 

liation board) attempted to effect a settlement. Like much 

regulation, the Act was a triumph of hope over experience. 
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Chapter 4 

THE INTRODUCTION OF MINIMUM WAGES FOR WOMEN 

While the federal government led the way in esta 

blishing a framework for the mediation of labour disputes, the 

provinces were left on their own to regulate other aspects of the 

labour market .. The two most important regulatory initiatives 

undertaken by the provinces were workmen's compensation and mini 

mum wages for women. In 1914, Ontario became the first province 

to introduce a modern workmen's compensation scheme[l] while 

British Columbia passed Canada's first Minimum Wage Act[2] in 

1918. Before passing on to a discussion of minimum wage legisla 

tion it is worth noting that when workmen's compensation came to 

Canada, it came in the form of a state-controlled system rather 

than a system making use of private insurance companies. It 

should come as no surprise to learn that it was the business 

community that favoured this approach. [3] 

Canadian minimum wage legislation, as was the case with 

many other kinds of labour legislation, followed in the wake of 

American Le'q islation and that of other members of the Bri tish 

Empire. In 1912, Massachusetts became the first American state 

to pass such legislation (the first American federal statute 

dates from 1938), but Australian legislation dates back to the 

1890s. Some of the factors which led to the introduction of 

minimum wage legislation were international. The existence of 

"sweated labour" (defined by W.L. Mackenzie King in 1897 as "a 

condition of labour in which a maximum amount of work in a given 

time is performed for a minimum wage, and in which the ordinary 

rules of health and comfort are disregarded~"[4]) received a 

considerable amount of attention in the late nineteenth and early 

twentieth centuries. Sweated labour was common in the clothing 

industry where women were commonly employed. It was hoped that 
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minimum wage legislation would lead to the elimination of sweated 

labour. 

The introduction of minimum wage legislation was also a 

result of studies undertaken by social reformers in Great Brit 

ain, the United States and Canada which revealed the extent of 

urban poverty.[5] As well, there was some theoretical support 

for the minimum wages. In an article published in 1912, Sidney 

Webb, the Fabian economist, argued that minimum wages increased 

the productivity of industry. [6] According to Webb, the re 

sulting higher wages would allow the workers to improve their 

standard of living, thus making them more productive and they 

would force the employer "to do his utmost to raise the level of 
efficiency of his workers, so as to get the best possible return 

for the fixed conditions."[7] The least efficient firms would be 

driven out, improving the overall efficiency of the industry.[8] 

• 

As an international phenomenon, minimum wage legisla 

tion may have been inevitable. However, there were several fac 
tors which influenced the timing of its arrival. The impact of 

World War I was the most important. During the war women began 

to enter occupations previously closed to them. The more than 

30,000 women who were employed in munitions factories were a 

highly visible indicator of the importance of women in the labour 

force.[9] By 1921, 15.3 percent of the female population over 
the age of 10 were members of the labour force. Among women be 
tween the ages of 20 and 24 the participation rate was 35.1 per 
cent.[lO] On average, women only earned 54 percent as much as 

men. [lI] In sorne industries and in sorne parts of the country 

female workers fared even worse. In manufacturing, average wages 

for women were only 43 percent as much as those for men and in 

all the largest cities of eastern Canada except Windsor, Toronto 

and Montreal, average wages for women were less than 54 percent 
of men's wages. In Western Canada women fared better. The par 
ticipation of women in the war effort also contributed to the 
enfranchisement of women. They were first given the right to 
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vote in Manitoba in 1916 and by the end of the following year 

they had the right to vote in the other three western provinces 

and in Ontario. With minor exceptions, women first received the 

right to vote in those provinces that led the way in introducing 

minimum wage legislation. 

By the end of the war support for minimum wage legis 

lation was widespread and this no doubt contributed to the rapid 

acceptance of the principle by the various provinces. [12] The 

Royal Commission on Industrial Relations, which reported in 1919, 

recommended minimum wages for women, girls and unskilled lab 

ourers.[13] In the same year the Canadian Trades and Labour 

Congress came out in favour-of minimum wages. At its annual 

convention a resolution was passed instructing its executive 

to use every effort to bring pressure to bear 
upon Provincial Legislatures and the Federal 
Government to secure legislation establishing 
a maximum working week of forty-four hours, 
and to obtain legislation providing a minimum 
wage for workers that will be adequate to in 
sure them a reasonable standard of living. [14] 

The business community's response to minimum wage legislation was 

cautious as indicated by this editorial comment in Industrial 

Canada, the journal of the Canadian Manufacturers' Association: 

All must realize that the fundamental princi 
ples of economics govern the conditions under 
which men work, and under which the business 
of the country is conducted. Legislation has 
its function, but legislation which attempts 
to limit or prevent great natural laws will 
defeat its own ends and injure those whom it 
[was] designed to benefit.[lS] 

At the National Industrial Conference held in September 1919 to 

consider the Report of the Royal Commission on Industrial Rela 

tions, employers opposed hours of labour legislation and minimum 

wages for males, but accepted minimum wages for women. [16] 
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By the end of 1920 minimum wage legislation had been 

passed in every province except New Brunswick and Prince Edward , 
Island.[17] (However, the legislation did not become operative 

in Quebec until the late 1920s[18] and in Nova Scotia a board was 

not created until 1930.) There were some variations, but gener 

ally the various acts provided for the creation of minimum wage 

boards, composed of three or five members, which were authorized 

to investigate conditions of employment in specific industries. 

Usually there was some provision for consultation with employers. 

After investigating the wages in a certain industry and confer 

ring with the employers, the board was authorized, but not re 

quired, to issue a minimum wage. The wage was set on a weekly 

basis such that it was "adequate to supply the necessary cost of 
1 i v ing ... [ 19 ] 

., 

The legislation by no means applied to all female 

workers: domestics and farm workers were not covered; in the 

prairie provinces the legislation only applied to workers in 

cities; and in some provinces, e.g., Nova Scotia~ orily workers In 

factories or shops were covered. [20] Even within a single pro 

vince there were regional variations in the minimum wage that was 
established. For example, in Ontario a minimum wage was esta 

blished for Toronto and then scaled downward for other parts of 

the province on the assumption that the cost of living was lower 

elsewhere. Thus the first minimum wage legislation applied only 
to women in certain occupations and the wages varied regionally 
and by industry within a single province. These variations have 
only recently begun to disappear. In Ontario it was not until 

the 1960s that the uniform minimum wage was adopted. [21] 

Although no exhaustive studies have been done on the 

initial effect of the minimum wage legislation it is unlikely 

that it fulfilled many of its advocates' expectations. The 
coverage exceptions ensured that many women were still going to 
be paid very low wages. The legislation was probably the most 
effective in factories and shops in urban centres. The most 



- 49 - 

depressed wages, however, were most frequently found in the 

clothing industry which was hidden away in basements, lofts and 

private homes. Sweated labour undoubtedly persisted in spite of 

the legislation. As an anti-poverty measure, minimum wages have 

several drawbacks. The most obvious is that they only help those 

who are working in covered industries. Another problem is that 

they do not take into account the real needs of the workers. 

When the Quebec Minimum Wage Commission finally began operating 

in 1928 it issued minima in the $8.50 to $12.50 per week 

range.[22] This may have been "adequate to supply the necessary 

cost of living" for a single woman, but it would have left a one 

parent family in poverty. There is no way to ensure that minimum 

wages will redistribute income to those who need it. The argu 

ment that the establishment of minimum wages has a shock effect 

which forces employers to be more efficient is controversial. [23] 

To the extent that this does occur it might actually negate any 

advantages going to the low-paid worker if the employer chooses 

to increase efficiency by employing more capital (in the form of 

machinery) and less labour. 

The position of female workers did improve slightly 

during the 1920s, and by 1931 women were earning 60 percent of 

the wages earned by men.[24] '1'0 infer any direct relationship 

betwen this slight improvement and the introduction of minimum 

wage legislation would be dangerous. The improvement did not 

come about because their wages increased at a faster rate. In 

fact, nominal wages for both men and women fell during the dec 

ade.[25] Despite the minimum wage legislation women's wages 

continued to be a product of general economic conditions and the 

widespread belief that they were inferior workers. 

It is not surprising that female workers did not bene 

fit greatly from the introduction of minimum wages. During the 

last few years a growing body of evidence has raised doubts about 

the usefulness of minimum wages as a means of assisting low in 

come workers~[26] The most that can be claimed in their favour 
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is that they do ensure that some workers receive a higher wage. 

This has to weighed against the fact that minimum wages reduce 

employment opportunties for low income workers in the covered in 

dustries. The workers who are displaced either remain unemployed 

or they end up in uncovered industries. For women in the 1920s 

this could have meant anything from becoming domestics to becoin 

ing prostitutes. The employment reducing effect of minimum wages 

(the displacement factor) has long been recognized. In 1912, 

Sidney Webb admitted that some people might be displaced but he 

was confident that such an effect would be limited to young boys 

and girls who were better off in school or to the handicapped and 

infirm who did not belong in the labour force. [27] 

It is admittedly easier to criticize the use of minimum 

wages in a society that has other means of redistributing income 

at its disposal, for example, subsidized housing and medicare, 

tax expenditures, etc. It also has to be recognized that the 

politicians, and even the economists, of 60 years ago were not 

aware of the full impact of minimum wages. Still, it is diffi 

cult not to view the introduction of minimum wages as an example 

of government regulation that seems to offer much but delivers 

little. It is the type of regulation that makes a government 

appear both decisive and progressive: it is a government's way 

of telling employers that they cannot treat labour like a commod 

ity; and it asserts that the worker has a right to a living wage. 
In practice, both of these principles were ignored. 
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Chapter'S 

GOVERNMENT SUPPORT FOR COLLECTIVE BARGAINING: 

THE ARRIVAL OF ORGANIZED LABOUR, 1937-1944 

From labour's point of view, the introduction of mini 

mum wage legislation was a relatively minor achievement. Workers 

knew that strong trade unions would result in greater gains (in 

terms of higher wages, job rights, security and hùman dignity) [1] 

and much of their energy was directed towards attempts to force 

employers to recognize their unions. The attitude of many em 

ployers was that workers were free to join any organization they 

wished as long as they were free to hire and fire employees at 

will and as long as they did not have to negotiate with union 

officials. The attempt by workers to win recognition was trans 

lated into several long and bitter strikes. Although there were' 

several deeper causeS, the spark which led to the Winnipeg Gen 

eral Strike of 1919 was the employers' refusal to bargain with 

the Metal Trades Council.[2] The issue of union recognition led 

to more strikes during the 1920s, but it was not until the 1930s 

that it became the leading cause of strikes. 

A major reason for the increase in recognition strikes 

during the 1930s was the appearance of more militant unions. The 

Communist-led Workers Unity League (WUL) tried to organize work 

ers in industries that had been largely ignored by the more con 

servative, craft-oriented Trades and Labour Congress (TLC). 

Longshoremen, mine-workers, loggers and saw-mill workers were 

just some of the workers who went out on strike in an attempt to 

force employers to recognize WUL unions.[3] By 1936 (and again 

in 1937) strikes involving union recognition accounted for more 

than half of the total time lost in strikes.[4] The increase in 

recognition strikes after 1935 was, in part, a response to the 

improvement in the economy and, in part, a result of d'evelopments 

in the United States. 
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The passage of the National Labour Relations Act (usu 

ally known as the Wagner Act) in 1935 which protected the right 

of American workers to join unions and required employers to bar 

gain in good faith was of major importance. It led to demands by 

Canadian workers for similar legislation. The passage of the 

Wagner Act also contributed to the formation of the Committee for 

Industrial Organization (CIO). The arrival of the CIa in Canada 

led to one of the most famous strikes in Canadian history. Ac 

cording to one labour historian, the Oshawa General Motors strike 

of 1937 marked, "the birth of industrial unionism in Canada."[5] 

The strike at Oshawa had its origins in a dispute over 

working conditions, but when the CIa-affiliated ,United Automobile 

Workers managed to organize over 4,000 workers in a few weeks, 

the issue of recognition became paramount. The Premier of Ont 

ario, Mitch Hepburn, played an active role in the event. He was 

committed to preventing "foreign agitators" from organizing Ont 

ario's workers into industrial unions. Hepburn failed to destroy 

the UAW, but the company did manage to avoid formal recognition. 

The agreement that was signed mentioned neither the CIa nor Local 

222 of the UAW. Still, the company agreed to a seniority system, 

a grievance procedure and promised not to discriminate against 

employees for union activity. 

The arrival of the CIa also led to the emergence of a 

powerful rival to the Trades and Labour Congress. Since 1~27 the 
All-Canadian Congress of Labour (ACCL) had been in existence but 
it did not pose a serious threat to the TLC's dominance.[6] How 
ever, in 1940 the CIa merged with the ACCL to form the Canadian 

Congress of Labour (CCL). The CCL was consistantly more critical 

of government policy and in turn was regarded unfavourably by the 

Liberal government. The TLC had a much closer relationship with 

the government and in particular, with Mackenzie King. King's 
respect for the TLC was such that he offered to make Tom Moore, 
the TLC President, his Minister of Labour on two different occa 
s ion s dur i n g Wo r 1 d ~'J a r I I . [7 ] 
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Organized labour attacked the problem of union recog 

nition on two fronts: it tried to force employers to accept 

collective bargaining; and, at the same time, it attempted to 

make collective bargaining a political right. In 1936 the TLC 

launched a campaign to get a Canadian equivalent of the Wagner 

Act. It prepared a draft bill embodying Wagner-type principles 

which it circulated to the provinces (the federal government 

claimed that it did not have the authority to legislate) .[8] The 

TLC met with surprising success. In 1937 the Nova Scotia govern 

ment passed a Trade Union Act[9] and by 1939 all the. provinces 

except Prince Edward Island and Ontario had passed acts recog 

nizing workers' right to organize. The acts were similar in 

principle, but some went further than others. Saskatchewan's The 

Freedom of Trade Union Association Act, 1938[10] was a short, 

eight-section Act which declared that it was lawful for employees 

to form themselves into a trade union and to bargain collectively 

with their employer. Contracts which sought to restrain an em 

ployee from exercising his rights under the Act were to be null 

and void. The Nova Scotia Act was similar but went on to provide 

for the check-off of union dues.[ll] 

British Columbia enacted legislation protecting work 

ers' right to organize (the term union was avoided) as part of a 

larger conciliation and arbitration act. [12] In discussing the 

British Columbia Act, H.D. Woods comments that, liThe law combined 

in one statute, for the first time in Canada, the new American 

policy on compulsory bargaining with the old Canadian policy on 

compulsory dispute settlement."[13] The pre-war provincial acts 

guaranteeing workers the right to organize were significant be 

cause they altered the rules of the game. In practice, they were 

of limited importance because they did not provide for referees 

to make sure that the new rules were enforced. 

The provinces might have corrected this omission but 

for the arrival of the war. In terms of labour relations, the 

war was important because it placed increased pressure on the 
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labour market and in an attempt to deal with this, governments 

were forced to implement new policies. It was also important 

because it gave the federal government the opportunity to exer 

cise jurisdiction over a large proportion of the Canadian labour 

force. This allowed the federal government to reimpose the uni 

formity in labour relations policy that had begun to break down 

in the 1930s. It could have used this opportunity to make the 

provincial attempts to introduce compulsary recognition uniform 

and effective.[l4] Instead, it chose to extend the coverage of 

the Industrial Disputes Investigation Act and issue nation-wide 

wage guidelines leaving the issue of recognition to be fought out 

in factories and workshops. [IS] 

In June 1940 the federal government issued Order-in 

Council P.C. 268S which recommended that employers recognize the 

right to organize. This Order-in-Council soon turned into an 

albatross around the government's neck. Workers assumed that it 

meant something while in fact it was merely an empty declaration 

of principles. This became apparent during a labour dispute at 

Kirkland Lake in 1941-42 involving almost 3,000 miners.[16] The 

employers refused to recognize the International Union of Mine, 

Mill and Smelter Workers local even after a conciliation board 

report unanimously recommended recognition. The government 

forced the workers to delay going out on strike, but refused to 

force the mining companies to recognize the union. As a result, 

the workers were not able to begin their strike until the begin 

ning of winter. Although the workers managed to keep the strike 

going for much of the winter, it eventually failed. The Kirkland 

Lake strike seriously undermined the government's attempt to 

appear impartial. According to one historian, II it was the defeat 
of the Kirkland Lake Miners in the winter of 1942 which crystal 

lized labour's discontent, unified the movement and moved the CCL 

unions into a position of outright opposition to the govern 
ment."[17] 
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The federal government's refusal to compel employers to 

recognize unions, together with its wage policy, contributed to a 

dramatic increase in union membership and an unprecedented number 

of strikes. Between 1940 and 1944 union membership increased 

from 362,000 to 724,000. In comparison, membership increased by 

less than 100,000 between 1935 and 1940.[18] Much of the war 

time increase in membership took place within the CCL; by 1944 it 

had almost as many members as the TLC.[19] In 1943 more than 

200,000 workers took part in more than 400 strikes.[20] Both 

figures represented new highs for Canada. The most significant 

strike occurred in the steel industry in January of 1943.[21]· 

The dispute over wages had corne to a head in 1942 and had only 

been averted by the appointment of a federal Commission of In 

quiry. The Commission's majority report, presented in January 

1943, recommended against wage increases and more than 11,000 

workers went out on strike a few days later. The strike was set 

tled when the Cabinet agreed to a minimum wage of 55 cents.[22] 

The strike was significant because it made the federal 

government realize that its labour policy was not working. The 

National War Labour Board was reorganized as a result and it was 

given the task of studying the state of labour relations.[23] 

While the War Labour Board was still conducting hearings, two of 

the provinces went ahead on their own. In the spring of 1943 

British Columbia amended its 1937 Act considerably strengthening 

the right of workers to have a union of their choice bargain on 

their behalf.[24] Administration of the Act was left in the 

hands of the Minister of Labour. The Ontario legislation was 

more lnnovative. [25] Like the British Columbia Act and the pro 

vincial acts passed in 1937 and 1938 it was designed to encourage 

collective bargaining; however, it also established the Labour 

Court, the first administrative body created in Canada to super- 

vise the collective bargaining process. 

the Labour Court was a judicial body, a 

of Justice. Judges from the High Court 

and judicial procedures were followed. 

As its name suggests, 

branch of the High Court 

made up the Labour Court 

Organized labour was 
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critical of the judges' lack of experience and of the prominent 

role played by lawyers. Organized labour has generally opposed 

legalistic approaches whenever they have been employed. At any 

rate, ,the Labour Court was a short-lived experiment. 

After hearing briefs from employers and workers organ 

izations the National War Labour Board ended up producing two 

reports.[26J Both recommended a National Labour Code providing 

for compulsory collective bargaining. The minority report, 

written by J.L. Cohen, a prominent labour lawyer, went further in 

urging more protection for workers from unfair labour practices 

and in arguing that labour should be represented on the body 

created to administer the Code. The two reports also disagreed 

on the role of family allowances. The majority report recommend 

ed family allowances as an alternative to relaxing wage controls 

while Cohen rejected the idea of using family allowances as a 

substitute for wage increase. 

The two National War Labour Board reports and the 

provincial legislation provided the federal government with the 

material to construct a new labour policy. The state of labour 

relations in 1943 made change essential and the political situa 
tion added to the urgency. Organized labour's support for the 

CCF was becoming stronger all the time. For the first time since 
its formation eleven years earlier the CCF posed a real threat to 
the Conservatives and Liberals. In August 1943 the Liberal 
government in Ontario was defeated by the Conservatives with the 

CCF placing a strong second. Nineteen of the CCF's 34 successful 

candidates were trade unionists.[271 Five days after the Ontario 

election the federal Liberals lost four by-elections, two to the 
CCF and a third to a Labour-Progressive candidate. Then a few 

weeks later, a poll showed that the CCF had more support feder 

ally than either of the two traditional parties. Mackenzie King 

began to fear the worst: 

In my heart, I am not sorry to see the mass 
of the people coming a little more into their 
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own, but I do regret that it is not a Liberal 
party that is winning that position for them. 
It should be, and it can still be that our 
people will learn their lesson in time. What 
I fear is we will begin to have defections 
from our ranks in the House to the CCF. [28] 

King never wavered in his life-long belief that the 

Liberal party was the true party of reform and that he was .the 

person who best exemplified this tradition. Thus it was King who 

took most of the responsibility, and credit, for restoring the 

party's image. At the end of August he paid a surprise visit to 

the Trades and Labour Congress' annual convention. [29] Then he 

set about convincing his hesitant Cabinet colleagues that the 

government had to adopt a new labour code and introduce family 

allowances. They were not immediately won over. Several members 

of the Cabinet believed that inflation and the possibility of 

post-war unemployment posed a greater threat to the country, and 

to the Liberal party, than the state of labour relations. There 

were still grumblings about the wage increases that had been 

given to the steel-workers. To an extent, the new Labour Code 

was pushed as an alternative to loosening wage controls. In the 

end, both the Labour Code and family allowances were reluctantly 

accepted. [30] 

Organized labour was consulted during the preparation 

of the new Labour Code. The government's willingness to listen 

to organized labour and accept some of the proposed changes were 

acts of political necessity. King was convinced that the elect 

oral prospects of the party hinged on labour support. After the 

new Code was announced as Order-in-Council P.C. 1003 on February 

16, 1944 King believed that his government had regained some of 

the lost ground. On the evening the Order-in-Council was an 

nounced, King noted in his diary: "Bengough and Hosher [the Pre 

sidents of the TLC and CCL respectively] commented very favour 

ably on the Code in what came over the radio. It relieved a 

tremendous weight from my mind and I felt we had at last done the 

r igh t th ing . " [31] A few days la ter King wrote: "The Labour Code 
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has brought a lot of kudos to the Government." [32] Although 

other factors were involved, the CCF threat did dissipate. In 

the 1945 general election the Liberals were returned with a re 

duced majority. The increase in the number of successful CCF 

candidates from 8 (in 1940) to 28 accounted for part of the re 

duction. However, the CCFls greatest success did not come in 

industrialized Ontario but in rural Saskatchewan. [33] 

P.c. 1003 covered three types of employees: those em 

ployed in business "ordinarily within the legislative authority 

of Parliament"; those in business essential to the prosecution of 

the war; and those in business, "ordinarily within the legisla 

tive jurisdiction of a provincial legislature" and "to whom these 

regulations have been applied by the provincial legislature in 

respect of their relations with their employers." [34] Coverage 

of the second group lasted only as long as the emergency powers 

of the federal government while coverage of the third group re 

quired provincial cooperation. Ontario, New Brunswick, Nova 

Scotia and Manitoba went the furthest in extending the coverage 

of the Order-in-Council. British Columbia also extended the 

coverage of P.C. 1003 to include employees in business normally 

within provincial jurisdiction, but it continued to make use of 

its 1943 legislation.[35J None of the other four provinces 

passed the necessary legislation to extend coverage. 

P.C. 1003 was a comprehensive labour code: it gave 
employees and employers the right to join and participate in the 

lawful activities of their respective organizations; provisions 

were made for the determination and certification of bargaining 

units; both parties were required to bargain in good faith; and 
certain unfair practices were prohibited, including the domina 

tion of, or interference with, the formation of a trade union. 
These features were all found in the American Wagner Act. P.C. 
1003 differed from the Wagner Act in several significant re 
spects. The Canadian Wartime Labour Relations Board was composed 
of a full-time chairman and vice-chairman while the members were 
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drawn equally from representatives of employers and labour. In 

contrast, the American board, like other regulatory bodies, was 

composed of full-time, impartial experts. The Canadian Board had 

more power to enforce its decisions and punish offenders. This 

reflects a basic difference which distinguishes Canadian and 

American regulation. The latter has a much greater reliance on 

the courts. Finally, P.C. 1003 provided for conciliation proce 

dures which were absent from the Wagner Act. In effect, P.C. 

1003 was a labour code added onto the pre-war Industrial Disputes 

Investigation Act machinery for dealing with disputes. 

Organized labour was pleased with the new Code, al 

though there were some complaints. [36] The major grievance 

centred on the definition of a majority vote in the election of 

bargaining representatives. The Code required the support of a 

majority of the employees rather than a majority of the votes. 

Those who chose not to vote were assumed to be opposed. It was 

also felt that the use of the term "representatives of employees" 

was sufficiently ambiguous to allow am employer to avoid bargain 

Ing with union representatives. As well, there was a demand for 

more effective means of enforcement. [37] 

Although P.C. 1003 was obviously important to organized 

labour because of the protection it provided, it was equally im 

portant because it marked the acceptance of organized labour. 

Previously, politicians had pursued organized labour when subject 

to periodic bouts of electoral lust, but they had merely taken 

what it had to offer without ever really accepting it. Usually, 

they were too busy courting business interests. This began to 

change in the 1930s and the process was complete by the end of 

the war. Three factors were involved: the creation of the CCF 

as a threat to the two established parties; the arrival of the 

CIO with its aggressive approach to industrial unionism (and the 

subsequent creation of the CCL); and the war which forced the 

federal government to address issues it had previously ignored. 

The creation of the CCF meant that the Liberals could no longer 
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take organized labour for granted. The CIO provided much of the 

militancy of the labour moveloent in the late 1930s and in the 

1940s. The General Motors strike, the Kirkland Lake strike and 

the steel strike of 1943 all involved CIO-affiliated workers. 

One result of the CIO's activities was that the issue of union 

recognition assumed a new importance. If the presence of the CCf 

and the CIO-CCL provided organized labour with the means of win 

ning political acceptance, the war provided the opportunity. The 

war gave labour added bargaining power while it increased the 

federal government's jurisdiction over Canada's industries and 

workers. The federal government's labour policies were put to 

the test and they proved to be failures. The Industrial Disputes 

Investigation Act was useless for dealing with recognition 

strikes and the government's wage guidelines were widely re 

sented. The result was an unprecedented number of strikes.[38] 

The Liberal government needed the support of organized labour to 

keep the economy running and to stay in office. To get the sup 

port it needed it introduced P.C. 1003 and in doing so it tacitly 

accepted organized labour as a legitimate interest group. [39] 

Organized labour got the protection it wanted and the recognition 

it felt it deserved. The Liberal government got the industrial 

peace it wanted and the political support it needed. [40] 

Notes 

1. Simple economic theory suggests that the effect of unions is 

to raise wages and reduce employment opportunities in union 

ized sectors. In practice, it is very difficult to separate 

out the impact of unions on wages. Attempts to estimate the 

union-nan-union differential have produced widely varying 

results. In a recent issue of the Journal of Economic Lit 

erature, C.J. Parsley looks at several such attempts. The 

British and American studies which he examines looked at 

different industries during different time periods making 
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comparison difficult. American estimates ranged from 0-5 

percent for industrial workers in the 1945-49 period to 55- 

70 percent for electricians and plumbers in the year 1972. 

Two estimates which can be compared came up with estimates 

of 12 and 15 percent for all workers in 1973. C.J. Parsley, 

"Labor Union Effects on Wage Gains: A Survey of Recent 

Literature," Vol. 18, March 1980, pp. 1-31. Pradeep Kumar, 

Relative Wage Differentials in Canadian Industries (Kings 

ton: Queen's University, Industrial Relations Centre, 1975) 

is one of the few people who have done any work in this area 

using Canadian evidence. Kumar's study is based on wages 

for unskilled labourers and skilled maintenance mechanics in 

26 manufacturing industries during the period 1952-1970. 

Kumar concludes (p. 70): 

It seems likely on the basis of our results, 
that trade unions have no effect on relative 
wage rates for skilled labour, but that they 
are able to create wage differentials among 
industries for unskilled labour by insisting 
upon equitable internal wage rate differen 
tials. Our results indicate that wage rates 
for skilled mechanics are 30 per cent higher 
in completely oligopolistic industries ... 
than in purely competitive industries, inde 
pendent of unionization. Unions, byorganiz 
ing all workers in an industry, can obtain up 
to a 40 per cent higher wage for unskilled 
workers depending upon the degree of large 
firm concentration in the industry ••.• 
Unions do not appear to have any influence on 
relative wage rates for either unskilled or 
skilled workers in purely competitive in 
dustries. 

One conclusion one can draw is that industry structure lS at 

least as important as unionization in determining wage dif 

ferentials. A further point which needs to be made is that 

when a union-non-union differential does exist, it has not 

necessarily been achieved at the expense of corporate pro 

fits. In the period from 1947 to 1979, union membership in 

Canada has more than tripled with membership as a percentage 

of Canada's total non-agricultural paid workers increasing 
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from 29 percent to almost 39 percent. During that period, 

corporate profits before taxes as a percentage of net na 

tional income has fluctuated between 12 and 17.9 percent, 

but by 1979 it was back to post-war levels (16.9 percent). 

Some of the differential has been gained at the expense of 

non-union workers. 

The purpose of this lengthy footnote is to point out that 

not only are the monetary benefits of unionization difficult 

to measure, but in some cases they are relatively small. In 

contrast, the non-monetary benefits can be very important 

and should not be underestimated. 

2. Stuart M. Jamieson, Times of Trouble: Labour Unrest and 

Industrial Conflict in Canada, 1900-66, Study No. 22, pre 

pared for the Task Force on Labour Relations (Ottawa: In 

formation Canada, 1971) pp. 170-182. See also D.C. Masters, 

The Winnipeg General Strike (Toronto and Buffalo: Univer 

sity of Toronto Press, 1973, first published in 1953), and 

David Jay Bercuson, Confrontation at Winnipeg: Labour, 

Ind ustr ial Relations and the General Strike (Montreal: 

McGill-Queen's University Press, 1974). 

3. Ibid., pp. 219-251. 

4. Ibid., p. 250. 

5. Irving Abella, "Oshawa 1937," in Irving Abella (ed.) On 

Strike: Six Key Labour Struggles in Canada, 1919-1949, 

(~oronto: James Lewis and Samuel, Publishers, 1974), p. 93. 

The following account of the strike is based on this arti 

cle. On the CIO see Irving Abella, Nationalism, Communism 

and Canadian Labour: The CIO, The Communist Party and the 

Canadian Congress of Labour, 1935-1956 (Toronto: University 

of Toronto Press, 1973). 
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6. As well, the Canadian and Catholic Confederation of Labour 

(CCCL) had been in existence since 1921. 

7. J.W. Pickersgill, The Hackenzie King Record, Vol. l, 1939- 

1944 (Toronto: The University of Toronto Press, 1960), pp. 

91 ff. and 309 ff. These overtures were made in June 1940 

and in December 1941. 

8. Until the mid-1930s the TLC had not been enthusiastic about 

government intervention in this area. According to Daniel 

Coates, "Organized Labor and Politics in Canada: The Devel 

opment of a National Labour Code" (Unpublished Ph.D. Thesis, 

Cornell University, 1973), p. 34, Mackenzie King used his 

close relationship with the TLC to persuade them to press 

the provinces for this legislation. 

10. The Freedom of Trade Union Association Act, S.S. 1938, 

c. 87. 

9. Trade Union Act, S.N.S. 1937, c. 6. See also The Strikes 

and Lockouts Prevention Act, 1937, S.M. 1937, c. 40; The In 

dustrial Concilliation and Arbitration Act, 1938, S.A. 1938, 

c. 57; Labour and Industrial Relations Act, 1938, S.N.B. 

1938, c. 19; and below. 

11. Trade Union Act, s. 12. 

12. Industrial Conciliation and Arbitration Act, S.B.C. 1937, 

c. 31. 

13. H.D. vJoods and Sylvia Ostry, Labour Policy and Labour 
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or even very many, of organized labour's demands. It did 

mean that organized labour and the federal government devel 
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Chapter 6 

PROVINCIAL LABOUR POLICY: THE BRITISH COLUMBIA EXAMPLE 

Order in Council P.C. 1003 has been hailed justifiably 

as the most important landmark in the evolution of Canadian 

labour-relations policy. For labour it marked the end of the 

struggle to win effective government support for collective bar 

gaining. For the federal government, it marked the beginning of 

a new role in labour relations. When the federal government 

conceded that collective bargaining was a right deserving the 

protection of the state it became necessary to grant some agency 

the authority to deal with the numerous problems that would in 

evitablyarise. As long as the war-time emergency lasted the 

Wartime Labour Relations Board was capable of supervising the new 

regulations. When the war ended, both P.c. 1003 and the Wartime 

Labour Relations Board had to be replaced. The Industrial Rela 

tions and Disputes Investigations Act of 1948,[1] which was es 

sentially P.C. 1003 with minor changes, created the Canada Labour 

Relations Board to replace the Wartime Labour Relations Board. 

The end of the war greatly dimished the scope of fed 

eral jurisdiction. After Ottawa's emergency powers ended in 1947 

jurisdiction over Canadian workers was once again divided among 

ten governlùents. Initially, it appeared that a considerable de 

gree of uniformity would be maintained when most of the provinces 

passed similar acts based on the principles contained in P.C. 

1003. Ontario's 1948 Act was very similar to the Industrial Re 

lations and Disputes Investigation Act.[2] It provided that the 

Lieutenant-Governor in Council (the Cabinet) could authorize the 

appropriate Dominion authorities to exercise certain powers over 

designated employees .and employers ordinarily within the exclu 

sive legislative jurisdiction of the province.[3] The delegation 

of authority as a means of maintaining uniformity was a short 

lived experiment. In 1951 the Supreme Court ruled that neither 
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the federal government nor a provincial government could delegate 

authority to the other.[4J Differences in political approaches 

and the diverse requirements of the provincial economies soon 

broke down the uniformity that emerged from the war. The labour 

policies of the provinces have become increasingly distinctive 

as they attempt to shape policy to meet the needs of their eco 

nomies.[5J At the same time, federal jurisdiction has been gra 

dually shrinking despite the attempts of organized labour to 

reverse the trend by enlarging the role of the federal govern 

ment.[6J 

Thus, in order to complete this study by looking at 

contemporary labour relations policy, it is more appropriate to 

examine provincial legislation than that of the federal govern 

ment. There are several reasons why British Columbia's policy 

merits examination. In the first place, it is generally consid 

ered to be the most innovative without deviating too much from 

the Canadian mainstream. It is the policy towards which some of 

the other provinces are moving. Secondly, it is the product of a 

unique political culture. British Columbia is the only province 

in Canada in which two ideologically opposite parties regularly 

battle it out for political supremecy.[7J Finally, British 

Columbia's labour policy has to meet the severest of challenges. 

It has to cope with intransigent employers, highly-unionized, 

strike-prone workers, and an economy heavily dependent on re 

source industries that is susceptible to periodic dislocations. 

In this century British Columbia has consistently had a dispro 

portionate share of the country's strikes and these strikes have 

frequently been longer and more violent than elsewhere.[8] As 

well, the proportion of workers who are members of a union has 

always been higher in British Columbia than elsewhere.[9] 

There is one further reason why the Labour Code of 

British Columbia Act[lO] is interesting and that is because it is 

such a contrast to the policy it replaced. Perhaps because of 

the province's history of industrial conflict, governments in 
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British Columbia have generally adopted policies which call for a 

larger role for government intervention than that assumed by 

other provincial governments. Prior to the election of the New 

Democratic Party in 1972 government policy was generally con 

sidered to be weighted in favour of management. For example, 

British Columbia is one of the few provinces that has made use 

of the government-supervised strike vote. There was a provision 

for such a vote in the Industrial Conciliation and Arbitration 

Act, 1947[11] (the NDP kept this provision). The same Act 

required forty-eight hours notice before a strike or lockout 

could begin. In 1959 the Social Credit government led by W.A.C. 

Bennett (which had been first elected in 1952) passed the Trade 

unions Act[12] which restricted the right to picket. Two years 

later the Labour Relations Act[13] was amended to prohibit trade 

unions from contributing money which had been deducted from em 

ployees' wages to political parties. This was aimed directly at 

labour's alliance with the CCF (which became the New Democratic 

Party later that year). These two measures were overshadowed by 

the Mediation Commission Act of 1968,[14] the Bennett govern 

ment's major piece of labour legislation. 

The Mediation Commission Act gave British Columbia a 

labour policy that differed markedly from that of the federal 

government and the other provinces. The tripartite conciliation 

boards employed in other jurisdictions were abandoned in favour 

of a permanent impartial body of experts, the Mediation Com 

mission. Although it did not go as far in that direction as 

Ontario's war-time Labour Court, the Commission had some of the 

characteristics of a judicial body. With respect to the calling 

of witnesses, it was given "the like power as the Supreme Court 

for compelling the attendance of witnesses and of examining them 

under oath."[l5] Commissioners were appointed for terms of up to 

ten years and the first chairman was a Supreme Court judge. Al 

though it was called a Mediation Commission one of its main roles 

was to hand down decisions in labour disputes which had been re 

ferred to it by the Cabinet. The Lieutenant-Governor in Council 
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(the Cabinet) was given the authority to prohibit or halt strikes 

or lockouts "in order to protect the public interest and welfare" 

and could· then refer the dispute to the Commission for a binding 

decision. [16] 

Like the Industrial Disputes Investigation Act, the 

Mediation Commission Act was based on the assumption that it is 

possible to distinguish between those strikes which threaten the 

public interest from ordinary strikes. However, the British 

Columbia Act, unlike the earlier Act, made no attempt to specify 

what kind of strikes were a threat to the pUblic interest. It 

also differed in that it did not merely halt strikes temporarily, 

it employed compulsory arbitration to end them. Canadian labour 

policy has often been compared to a fire-fighting service. The 

Mediation Commission certainly fit this description, for like a 

fire-fighting service it was not brought into play until the 

threat to the public was very real. [17] It was not designed to 

anticipate problems. 

The legislation was not a success. The Commission was 

never fully accepted by organized labour and, after it actually 

recommended a wage increase lower than the increase offered by 

a company, it lost its remaining credibility. [lB] Many unions 

simply refused to cooperate. The number of strikes and the num 

ber of person-days lost to strikes both increased after 1968. In 

1972 over 100,000 workers were on strike for a total of over two 

million days. The number of days lost was more than 25 percent 

of the Canadian total. [19] To put this in perspective, it should 

be noted that B.C. has less than 10 percent of the total labour 

force. 

The Act may also have contributed to the defeat of the 

Social Credi t government. T'he CCF and later the NDP had come 

close to forming a government on previous occasions. The party 

almost invariably received more than 30 percent of the vote.[20] 

In 1972 labour's disenchantment with the Bennett government may 
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have been the factor which finally tipped the balance in the 

NDP's favour. One of the first things the new government did was 

amend the Mediation Commission Act during a brief session held in 

the fall of 1972. [21] The Commission was abolished and the name 

of the Act was changed to the Mediation Services Act. About half 

of the sections of the 1968 Act were simply repealed including 

the section which allowed the Cabinet to order strikers back to 

work. This was a stop-gap measure while the new government 

devised its own policy. 

The policy that emerged was the result of consultation 

with interested parties and careful study of the pOlicies of the 

other provinces and the report of the federal task force on lab 

our relations.[22] It took the form of the Labour Code of Brit 

ish Columbia Act.[23] The Act replaced not only the Mediation 

Services Act, but also the Labour Relations Act and the Trade 

unions Act. The Labour Code contains the provisions usually 

found in labour relations and trade-unions acts. It provides 

that employees and employers are free to organize; unfair labour 

practices are prohibited; the conditions necessary for cer 

tification are set out; collective bargaining procedures are 

specified; and the powers of the Labour Relations Board are 

listed. 

Perhaps the greatest difference between the new Act and 

the Mediation Commission Act was that they allowed for interven 

tion in the labour-management relationship at different points. 

The earlier Act was designed to deal with disputes that had al 

ready reached the critical stage. It gave the Cabinet the auth 

ority to declare almost any strike a threat to the public inter 

est and to impose compulsory arbitration. In contrast, the 1973 

Act gave the Labour Relations Board broad powers in an attempt to 

prevent disputes from reaching the critical stage. The Minister 

of Labour explained the role played by the board in the following 

manner: 
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The board will have the great advantage of 
being able to deal with the root causes of 
labour problems; it will not merely be a 
court by another name. The board's jurisdic 
tion will extend beyond the legalities of a 
dispute and allow for consideration of the 
motivations of the people involved. In other 
words, it won't be dealing in a strictly le 
galistic sense as the courts have done in the 
past. It will be looking at the issues with 
a view to curative approaches rather than 
punitive approaches. [24] 

The legislation also differed in that it was based on the assump 

tion that conflict has a positive role to play in resolving la 

bour-management disputes. As the Minister of Labour explained: 

The right to strike, lockout and picket, 
•.. are the measures provided to ultimately 
resolve collective bargaining - which are 
conflicts. 

The paradoxical situation then is that col 
lective bargaining is the ability to resolve, 
conflict by conflict. This is the purpose of 
the economic weapons which the parties hold: 
the right to lockout and the right to strike.[25] 

The right to strike was even extended to workers in essential 

industries - firemen, policemen and hospital employees. A pro 

vision was included allowing the unions representing these work 

ers to submit to binding arbitration. [26] Nor did the Act con 

tain any provision for government intervention to end a legal 
strike.[27] The Labour Code finally broke down the distinction 
between strikes which threatened the public interest and ordinary 

strikes. All strikes were to be treated the same except for the 

possible use of voluntary binding arbitration. 

Labour relation boards are at the heart of modern 

framework regulation. When they first appeared in the 1940s 

their main role was handling certification applications. This is 

still an important function, but in the intervening years they 
have been given a nwnber of additional duties, and a correspond 
ing increase in power. This trend has been carried the furthest 
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In British Columbia. Not only does its Labour Relations Board 

have more power, it also has considerable flexibility in the way 

it can use its power. The B.C. Board has the authority to impose 

first agreements[28]; it has more discretion in deciding whether 

or not to certify a bargaining unit[29]; it can issue orders with 

respect to technological change[30]; and it arbitrates grievances 

arising during the life of the collective agreement on the appli 

cation of either party. [31J These were all significant innova 

tions at the time, not only because they expanded the traditional 

role of the labour relations board, but because they signifi 

cantly altered the collective bargaining process. 

While the Labour Code increased the power of the labour 

relations board, it decreased the role of the courts. For exam 

ple, it prohibits the courts from issuing injunctions to restrain 

a person from striking, locking out, or picketing. [32] Such 

matters are to be dealt with by the Board. And it protects the 

Board from judicial review: 

The board, in respect of matters under sec 
tions 16,28,31,34,38, and 90, has and 
shall exercise exclusive jurisdiction to de 
termine the extent of its jurisdiction under 
those sections, or to determine any fact or 
question of law that is necessary to esta 
blish its jurisdiction.[33] 

The Minister of Labour defended the limitation placed on judicial 

review by casting doubts upon the suitability of the courts as 

the agents of review. In the place of judicial review, provision 

was made for internal review. Since the Board can be broken up 

into one or more panels, each with the authority of the board, a 

panel's decision can be reconsidered or cancelled by the board as 

a whole. Secondly, provision was made for review by the Labour 

Ombudsman, one of the innovations in the Act.[34] The Ombudsman 

was not given the power to alter decisions but it was assumed 

that by publicizing his findings he could bring public pressure 

to bear upon the board. 
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The Ombudsman was not limited to reviewing the board's 

decisions, he could also investigate the actions or decisions of 
trade-unions. This was one of the ways In which the Act at 

tempted to deal with the difficult problem of the individual's 

rights vis-à-vis the union. (An interesting idea, but no Ombuds- 

man was ever appointed.) 'rtle Act also contains a provision simi 

lar to one in the Ontario Labour Relations Act[35] to the effect 

that a union "shall not act in a manner that is arbitrary, dis 

criminatory, or in bad faith in the representation of any of the 

employees in an appropriate bargaining unit •... "[36] The Labour 

Code was not as protective of the individual's rights in another 

matter. The Ontario Act provides that when membership in a union 

is agreed upon as a condition of employment, employees who object 

to joining a union because of religious beliefs can be exempted 

from joining, but a sum equal to the union dues is to be paid to 

a charitable organization. [37] Th e British Columbia Act does not 

even grant employees the conscience-saving expedient of contri 

buting their dues to a charity; they have to contribute the money 

to the union.[38] The free-rider problem (employees who do not 

wish to join unions, but who still benefit from their presence) 

has plagued unions and politicians for over thirty years and has 

not yet been resolved. [39] The Minister of Mines and Petroleum 

Resources' solution to the problem was simple, "people, whether 

they want to belong to a union or not, should pay for the results 

that they get."[40] 

Although the Act does not contain a preamble stating 

that it is in the public interest to encourage collective bar 
gaining between employers and trade unions, it is clearly based 

on that belief. For example, the right to organize was extended 
to domestics and agricultural workers. The Act also seems to be 

based on the belief that in order to encourage collective bar 

gaining the position of trade unions had to be strengthened. On 

balance, the Labour Code did strengthen the position of unions. 
Among other things, it made it easier for unions to become cer 
tified; it expanded the prohibition against unfair labour prac- 
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tices; and it widened the right to strike. Of course, organized 

labour fully expected to be rewarded for the many years it had 

supported the CCF-NDP with money, votes and organizational 

skills. After all, business interests had enjoyed twenty years 

of Social Credit government; it was now labour's turn. Labour, 

however, did not think that it had received its just reward. The 

British Columbia Federation of Labour unsuccessfully attempted to 

convince the Minister of Labour to amend the legislation while it 

was being passed. [41] A few weeks later a resolution was passed 

at the Party's convention calling for changes to the Act on ele 

ven different points. As one delegate at the convention explain 

ed, "We did not elect a government to sit as a referee between 

management and labour. We elected a government to legislate on 

the side of labour."[42] 

Organized labour's disenchantment with the Labour Code 

was caused partly by their unrealistic expectations. Even power 

ful interest groups rarely get all the political favours they 

seek. If the NDP government hoped to win re-election it had to 

try to satisfy other political demands. One of the reasons that 

the NDP had won the 1972 election was because of its promise to 

improve labour relations. The Labour Code was the answer to that 

promise. It can be seen as another attempt (in a long line of 

attempts going back to the late nineteenth century) to protect 

the public from the externalities caused by labour disputes. The 

NDP government failed in both attempts: it lost the next provin 

cial election in December 1975; and it failed to achieve indus 

trial peace. In terms of the number of strikes, the number of 

workers involved, and the number of man-days lost, 1974 was an 

even worse year than 1972.[43] 
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40. British Columbia, Debates of the Legislative Assembly, 1973, 

p. 465. 

41. Kavic and Nixon, op. cit., pp. 151-152. See also Weiler, 

op. cit., Prologue. Organized labour was unhappy with the 

limits placed on the right to strike and picket and on the 
proposed "councils of trade unions" which would weaken the 
power of individual unions. 

42. Ibid., p. 65. 
.. 

• 
43. Jamieson, Industrial Conflict in Canada, op. cit., p. 36. 

Obviously the number of strikes is determined by the termin 
ation of contracts. As a result there is a cyclical pattern 
to strikes. 



Conclusion 

LABOUR MARKETS AND THEORIES OF REGULATION 

• 

The purpose of this conclusion is twofold: to summar 

ize briefly what has been discussed above; and to relate this to 

theories of regulation. 

(1) Summary 

An attempt has been made to separate the growth of reg 

ulation into two separate strands. The first involved the set 

ting of standards. It began with The Ontario Factories' Act,[l] 

and the related legislation of the 1880s and continued with the 

introduction of minimum wages for women. The benefits conferred 

were direct, although they were seldom substantial. The legis 

lation was not primarily a result of pressure brought to bear on 

the political process by those who benefited. Much of the sup 

port for the legislation came from groups in society who did not 

have any direct interest. The workers who did benefit were not 

the most powerful, but the weakest - children, young adults and 

women. Although the politicians responsible undoubtedly expected 

to reap some political rewards, the legislation was primarily a 
.1 

response to public pressure and was shaped by their perception of 

the public interest. Most regulation in this area was left to 

the provinces. 

• 

The second strand of labour regulation involved the 

attempt to control the use of economic power by structuring the 

employer-employee relationship. This regulation was primarily 

aimed at those workers who were organized, or attempting to be 

come organized (i.e., those who were powerful enough to create 

labour unrest) and their employers. The first federal legisla 

tion that falls into this category was The Trade Unions Act of 

1872. More important, was the body of legislation passed in the 
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late nineteenth and early twentieth centuries culminating in The 

Industrial Disputes Investigation Act of 1907. Although there 

was support for the Act in the business community and among or 

ganized labour, the idea behind the legislation came from within 

the federal bureaucracy, specifically, from William Lyon Mac 

kenzie King. On balance the Act probably benefited employers, 

but it would be a mistake to see it as a response to business 

demands.[2] The next step in structuring the employer-employee 

relationship was taken with the provincial acts passed between 

1937 and 1943 and Order-in-Council P.C. 1003. They were the 

direct result of labour's growing political clout. Here, for the 

first time, labour received significant indirect benefits. 

Henceforth, organized labour would be able to use its economic 

power much more effectively. 

In recent years the two strands of labour regulation 

have become less distinct. Issues such as maternity leave and 

lay-off provisions which used to be decided in private agreements 

are now being decided by direct regulation. At the same time, 

the state has become even more involved in the collective bar 

gaining process. The state now insists that certain provisions 

be included in a collective agreement.[3] The collective bar 

gaining process has also been altered by its extension to the 

public sector where the balance of power between employer and 

employee is quite different. Three of the top five unions, in 

cluding the biggest, are public sector unions.[4] Postal strikes 

and strikes by policemen have replaced strikes by miners and 

railway workers in terms of their importance to the public. The 

federal government no longer leads the way in the regulation of 

the employer-employee relationship. Now the federal government 

and each of the provinces have their own labour policies. And 

the differences seem to be increasing as the provinces shape 

their policies to meet the demands of their economies. 
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(2) Rationales for Regulation 

If it is a legitimate exercise to consider labour 

legislation as a form of regulation then it is legitimate to ask 

where it fits in the rationales for regulation . 

• 
(i) Public Interest Theories 

It is possible to suggest at least four formulations of 

the public interest rationale.[5] The first could be called the 

traditional explanation or the "naive" public interest explana 

tion. According to this explanation regulation is introduced to 

control big business - trusts, railroads and grasping public 

utilities. It is imposed on these businesses by courageous poli 

ticians in order to protect the public interest, i.e., to protect 

the public's health and safety, to curb monopoly profits and to 

prevent price discrimination. As a result of the work of the 

historian, Gabriel Kolko and the economist, George Stigler, this 

version of the public interest theory has been all but completely 

discredited.[6] 

r 

This does not mean that the whole notion of regulation 

motivated by the public interest should be abandoned. One prob 

lem with the traditional formulation of the public interest 

theory is that too much was expected of it. Any theory that pur 

ports to explain the introduction of all, or even most, regula 

tion deserves to be discredited. Another problem is that public 

interest theories are often judged on the basis of the results of 

the regulation rather than on the basis of intent. If this stan 

dard was adopted consistently, economists noting the failure rate 

of small businesses would have to teject the theory that busi 

nesses are operated in order to make a profit. A second, more 

precise, formulation of the public interest theory is that regu 

lation is introduced in an attempt to improve allocative effici 

ency by eliminating market failures - externalities, information 

limitations, natural monopoly, destructive competition and common 
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property resource problems. 'rhe idea being that the public 

welfare is maximized when markets function so as to allocate 

resources most efficiently. 

It is also possible to use regulation to deliberately 

alter the operation of markets in order to redistribute income 

and wealth in ways that are considered to be socially desir 

able.[7] Cross-subsidization in utility pricing to allow rural 

users to pay the same rate as urban users is one such example. 

From an economic point of view this means of redistribution may 

not be particularly efficient. Nevertheless, it is used, and 

again what is important is intent. 

Finally, governments introduce regulation to achieve 

broad social goals that are perceived to be in the public inter 

est. Even though the primary rationale may be non-economic (the 

prevention of racial or sexual discrimination, for example) the 

economic impact may be considerable and for this reason it de 

serves mention. It is thus possible to suggest three plausible 

rationales for public interest regulation: allocative effici 

ency, socially desirable income redistribution, and the achieve 

ment of broad social goals. 

(ii) Private Interest Theories 

Private interest theories owe a great deal to the work 

of George Stigler. [8] At bottom, they rest on his observation, 

"The state has one basic resource which in pure principle is not 

shared with even the mightiest of its citizens: the power to 

coerce."[9] Interest groups seek to make use of the power of the 

state in order to further their own interests. Stigler suggests 

four ways in which groups can expect to benefit: as a result of 
direct government favours; the control of the entry of rivals; 
the suppression or encouragement of the use of substitutes or 
complements; or through price-fixing. [10] Stigler's formulation 
is also known as the economic theory of regulation since he sug- 

, 
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• 

gests that regulation is essentially a commodity obtained In the 

political market-place with votes and resources. [ll] The well 

intentioned but naive politicians of the public interest theories 

are replaced by calculating self-interested pOliticians who gar 

ner political support by supplying "the power to coerce." The 

effect of private interest regulation is the alteration of market 

forces by government intervention to produce a distribution of 

income that would not occur in the absence of such regulation. 

(3) Labour Markets and Rationales for Regulation 

(i) Market Failures 

One rationale for regulation is to correct market fail 

ures. Externalities - costs or benefits not included in a trans 

action - are a common type of market failure. The costs imposed 

on the public or other industries as a result of work stoppages 

are a good example. As we have seen, the desire to minimize 

third-party costs was the rationale offered for The Industrial 

Disputes Investigation Act.[12] It is also the rationale that is 

used frequently to justify ad hoc legislation, such as ordering 

strikers back to work. 

The costs imposed on society as a result of industrial 

accidents can also be seen as externalities. A worker who is 

injured and forced to go on welfare imposes a cost on society 

that should be internalized in the cost of production. Workmen's 

compensation schemes are a means of improving the allocation of 

costs. 

, Regulation designed to prevent industrial accidents can 

be explained in terms of information failures. As has been 

pointed out, one respect in which labour markets differ from 

other markets is that market failures usually work to the benefit 

of the buyers. As a case in point, employers, the buyers, know 

more than new employees about the risk of injury. As a result, 

• 
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there is an asymmetry of information. A worker might agree to 

work for a wage that does not fully take into account the risk of 

injury. By the time he found out about the risk of injury it 

might b~ too late. One can draw an analogy with a consumer pur 

chasing food. Ag~in there is an asymmetry of information (with 

the role of the buyer and seller reversed). The seller knows 

more than the buyer about the quality of the food. There are two 

different ways in which the state can deal with this market fail 

ure: it can require the disclosure of information by insisting 

on "best before dating," the use of packaging to make the food 

visible, or the listing of ingredients; or, it can appoint in 

spectors to ensure that the food has been prepared properly. In 

fact, the state uses both methods. In labour markets the first 

approach is not very practical; instead, the state appoints 

inspectors to ensure that the workplace is as safe as possible. 

In this sense, The Ontario Factories' Act can be seen as an 

attempt to correct information failures. 

The need to control monopoly power is frequently cited 

as a'ration~le for regulation. Monopolies are not likely to oc 

cur in labou~ markets, at least on the supply side. As a ra 

tionale for labour regulation this is not a plausible candidate. 

Regulation is more likely to be used to create a monopoly in the 

supply of labour. 

Destructive competition is a type of market failure 

that only occurs under particular conditions. Entry into the 

industry must be easy and exit slow leading to persistent excess 

capacity and fixed costs have to represent a large proportion of 

total costs.[l31 The firms in the industry are numerous and/or 

weak making organization difficult. As a result, prices tend to 

be driven down towards marginal costs, which are less than aver 

age costs in the short-run, with many of the firms losing money 

for considerable periods of time. This is the theory. In fact, 

it does not occur very often and when it does it is not apparent 

that the effect on the consumer is all that serious. When regu- 
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lation is introduced for this reason it benefits the firms in the 

industry . 

• Translated to labour markets, we might expect to find 

destructive competition in unskilled or low-skilled industries 

when immigration and a lack of employment alternatives produce a 

persistent surplus of labour. Destructive competition could be 

said to exist if the workers were being paid less than their true 

worth - their value of marginal product. The "sweating system" 

in the clothing industry in the late nineteenth and early twen 

tieth centuries seems to have approximated these conditions. The 

problem of sweated labour was one of the factors that contributed 

to the introduction of minimum wages. One problem with minimum 

wages is that they might actually lead to an increase in the sup~ 

ply of labour which would only make the problem worse. Another 

potential problem is that if the minimum wage was set too high 

(above the value of marginal product) employers would substitute 

capital, in the form of machinery, for labour. Minimum wages are 

a very blunt instrument for dealing with such a difficult 

problem. 

, 

In some industries and in some professional labour 

markets the perception, or threat, of destructive competition has 

been dealt with by restricting entry. For those fortunate enough 

to gain entry this solution has much to recommend it (restricted 

competition, increased profits, higher wages); for those who fail 

to gain entry and for the consumer the cure can be worse than the 

disease. As with minimum wages there is no guarantee that re 

stricting entry improves allocative efficiency. The state could 

also attempt to deal with the problem by using its regulatory 

powers to make it easier for workers to organize. If the workers 

were successful it is possible that the problem of surplus labour 

could be dealt with by shortening the hours of work and the wage 

rate could be raised through negotiation. This rationale is used 

occasionally to justify state intervention to encourage collec 

tive bargaining (see the discussion of countervailing power be- 

• 
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low). However, it would be misleading to suggest that this was 

the main reason why such intervention came about. 

The problem of chronically underpaid, overworked em 

ployees is similar to the problem of common property resources. 

In a sense, the labour pool is analogous to a common property. 

Excessive exploitation of the labour pool, particularly of women 

and children, could seriously threaten the supply of labour for 

other employers. At least this was the argument used by Sidney 

Webb in 1912 to justify minimum wages and restrictions on the 

hours of work: 

But in thus deteriorating the physique, in 
telligence, and character of their operat- 
ives, they [certain employers] are drawing on 
the capital stock of the nation ..•. A whole 
community might conceivably thus become para 
sitic on itself, or, rather, upon its future.[l4] 

This argument should not be carried too far, but it does help to 

explain the thinking behind the introduction of the Factories' 

Act and minimum wages. In particular, it helps to explain the 

concern with the well-being of women and children. 

Labour markets are certainly susceptible to market 

failures and the attelnpt to correct market failures, especially 

when they impinged upon society, was an important reason for the 
introduction of some of the regulation discussed above. 

(ii) Publicly Initiated Redistribution of Income 

Although there was an attempt to justify the intro 

duction of minimum wages on the grounds of allocative efficiency, 

it would seem that it can more appropriately be explained as an 

example of the use of regulation to effect a redistribution of 

income considered to be in the public interest. [l5] This ration 
ale acknowledges the fact that market forces are being altered. 
There is no question that the legislation enjoyed wide public 

support (and it still does). Even the employers' opposition was 
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limited. The legislation was expected to benefit the weakest 

members of the labour force - poorly paid women with few skills. 

, 
However, it should be recognized that other, more pow 

erful groups can also benefit from minimum wages. In some situa 

~ions, employers paying low wages might benefit from minimum 

wagès if their competitors have an unfair advantage as a result 

of being able to pay even lower wages. Skilled labour can also 

expect to benefit from the introduction of minimum wages. When 

the cost of unskilled labour is increased, skilled labour becomes 

relatively cheaper and there is a tendency for employers to em 

ploy the relatively cheaper skilled labour. Offsetting this sub 

stitution effect, there is a tendency for the differential be 

tween the minimum wage and skilled wages to reappear. Thus the 

introduction of a minimum wage, or an increase in the existin~ 

minim~m, tends to push skilled wages upward. 

other, skilled workers are likely to benefit. 

In one way or the 

This does not mean 

that the public interest rationale for minimum wages - to protect 

low-paid workers - is simply a smokescreen for private inter 

ests.[16] To repeat a point made previously, it is dangerous to 

draw conclusions about intent on the basis of results. 

(iii) Social Regulation 

All labour legislation can be viewed as social regula 

tion. Karl Polanyi has claimed that the purpose of such legis 

lation lS to remove labour from the "orbit of the mar~et": 

• 

To argue that social legislation, factory 
laws, unemployment insurance, and, above all, 
trade unions have not interfered with the mo 
bility of labor and the flexibility of wages, 
as is sometimes done, is to imply that those, 
institutions have entirely failed in their 
purpose, which was exactly that of interfer 
ing with the laws of supply and demand in 
respect to hurnan labor, and removing it from 
the orbit of the market.[17] 
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Some labour regulation, such as prohibiting discriminatory hiring 
. , ;: , 

practices, is explicitly social. In other c!3-ses the social con- 
I , 

tent is enmeshed in the complex web of industrial jurisprudence. 

For ex?rnple, the fact that organized workers have ,the ~ight to 

neqo t i a t e ,wi th the ir employers is of con s i de r ab Le soc ial s igni-, 

ficance. The right to bargain collectively gives workers some 

control over their lives. They are obviously interested in high 

e~ w~ges ~nd job security, but they are also interested i~ being 

treated with respect. Other labour regulatiop, such,as The,On- 
. '! -. " . 

tario Factories' Act and the other acts passed at the same time 
, 

to. I imi t hours of employment for women and children, can be seen 

as so~ial regulation since an important reason for their intro 

duction was ~he protectiop of the social fabric. 

(iv) Priv~te Interest Rationales 

All private interest theories rest on the somewhat cyn 

~~~~ ~some would say self-evident) observation that people seek 

to a~v~nce their own interests. As Stigler points out, one way 

in.w~ich,they attempt to do so is by employing the regulatory . . . ~. ~ 
powers of the state. People seek regulation when they anticipate 

that the benefits of the regulation will be greater than the cost 
of acquiring it. 

Private interest theories seem to have a lot to offer 
In exp.laining the introduction of labour regulation since both 

.! 

labour and employers are interest groups seeking favours from the 

state. The regulatory favours that labour can hope to acquire 

are numerous. Direct benefits in the form of employment stan 

dards are ah obvidus example. The most important benefit that 
the state can bestow on labour is the right to organize as a car 

tel.[18] The statè can go one step further and help unions deal 

with the free-rider problem by supporting closed shops and the 

compulsory check-off of ùnion dues. It is safe to say that or- . . , 

ganized labour would not be in the powerful position it is today 
if it had not received the assistance of the state. [19] Em- 
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ployers are interested in such things as limiting workers' right 

to strike and/or picket. They seem to have spent much of their 

efforts convincing governments not to regulate on behalf of work 

ers. It was mentioned earlier that the opposition of the Cana 

dian Manufacturers' Association was probably a factor in the 

federal goverment's decision not to go ahead with any of the 

factory inspection bills that were presented in the l880s. Two 

decades later the Association took credit for blocking the pas 

sage of a federal eight-hour day bill. [20] Employers have not 

been as successful at securing legislation they desired. Despite 

persistent efforts, they have not been able to convince the fed 

eral or provincial governments to force unions to incorporate 

themselves so that they could be sued for damages. [21] 

Private interest theories help explain the shift in 

policy that occurred during the 1940s. Prior to the 1930s, or 

ganized labour was too weak to gain significant benefits from the 

state. The creation of the Co-operative Commonwealth Federation 

(CCF) and the arrival of the Congress of Industrial Organizations 

gave labour additional bargaining power which was enhanced during 

the war. The introduction of P.C. 1003 was the direct result of 

the new-found power of organized labour. Although the Order 

in-Council was not ev~rything organized labour wanted, it was 

clearly more a victory for them than for organizations such as 

the Canadian Manufacturers' Association which opposed complusory 

recognition of unions. P.C. 1003 further increased the power of 

organized labour and it insured that they would never again be 

excluded from the corridors of power. 

• 

The potential relevance of private interest theories 

for explaining the introduction of British Columbia's Labour Code 

is apparent. In no other province had organized labour been so 

powerful, yet in no other province had organized labour been as 

unsuccessful in influencing labour policy. Thus when the New 

Democratic Party was finally elected in 1972 organized labour's 

expectations were high. Compared to the policy of the other pro- 
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vinces, British Columbia's labour policy changed from being one. 

of the least sympathetic to labour ta. being the most sympathetic 

to labour in the amount of time it took to draught and enact new 

legislation. 

Government encouragement and regulation of the collec 

tive bargaining process can also be examined with reference to 

the theory of countervailing power. The theory is usually asso 

ciated with John Kenneth Galbraith. [22] He argues that the com 

petitive, self-regulating market of economic theory is rarely 

found in 'practice. Instead, one finds large powerful corpora 

tions dominating the market-place. According to Galbraith, the 

presence of such corporations led to the emergence of powerful 

trade unions: "In the ultimate sense it was the power of the 

steel industry, not the organizing abilities of John L. Lewis and 

Philip Murray, that brought the United Steel Workers into be 

ing."[23] Once the countervailing powers are in place a·process 

of private regulation takes over. 

Galbraith is somewhat unclear on the mechanism that 

leads to the emergence of'countervailing power, although he does 

point out: 

The support of countervailing power has 
become in modern times the major domestic 
peacetime function of the federal government. 
Labor sought and received it in the protec 
tion and assistance which the Wagner Act pro 
vided to union organization •... Unorganized 
workers have sought and received it in the 
form of minimum wage legislation. [24] 

The concept of countervailing power is a useful way of describing 

the balance between organized labour and large businesses, but it 

does not tell us how that balance came abouti or how it is maln 

tained. Two explanations come to mind. One explanation is that 

the state initially offered unions protection and assistance in 
order to help labour win job rights and its proper share of cor 
porate income and now it keeps organized labour and management in 

• 
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balance so they can act as checks on one another. When an imbal 

ance occurs the state acts to re-establish the balance. This is 

s imply a part ic ular ca se of publ ic i nteres t r eq ulat ion. Anothe r 

explanation is that labour used its political clout to force the 

state to offer protection and assistance. The balance is main 

tained because whenever organized labour and management feels 

that one party has gained some advantage, the other seeks assis 

tance from the state to redress the imbalance. This, of course, 

is simply a private interest explanation. The theory of counter 

vailing power does not offer any insights that are not provided 

by the public 'interest and private interest rationales.[25] 

Private interest rationales also shed some light on 

organized labour's persistent attempts to enlarge federal juris 

diction over labour r~lations. It would generally be in labour's 

favour if the political constituency deciding labour policy were 

e n l a r q ed . (As the exception to the rule, it is u n l ikely that the 

federal government would have gone as far as the British Columbia 

government did with its Labour Code.' For example, it is less 

likely that a federal government would have decertified the In 

ternational Woodworkers of America as the Newfoundland government 

did in 1959[26] and it is less likely that a federal government 

would have passed legislation along the lines of Nova Scotia's 

"Michelin BiI1."[27] Labour throughout Canada could have been 

mobilized in opposition while support for the legislation would 

have been local. As well, federal jurisdiction would prevent 

provinces from using labour policy to attract industry at the 

expense of the workers. 

• 

At their simplest, private interest theories are a 

means of explaining why industries or interest groups seek regu 

lation, something that public interest theories do not explain. 

They are clearly applicable to labour regulation insofar as lab 

our and employers do seek regulation to further their interests. 

Labour is primarily interested in seeking regulation that will 

allow in to effect a redistribution of income and gain a wide 
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range of job rights; employers seem to be increasingly inter 

ested in either blocking regulation perceived to be pro-labour or 

in seeking regulation that makes it more difficult for labour to 

organize (e.g., the Michelin Bill). Private interest theories 

are not very helpful in explaining the pro-labour regulation that 

was introduced when labour was weak and largely unorganized. 

(4) Concluding Comments 

None of the theories or rationales just discusseq does 

justice to the complexity of labour regulation. ~itting some of 

the legislation discussed in this study into one of these cate 

gories can be done only with the greatest difficulty. This does 

not mean that labour regulation should be ignored in the litera 

ture on regulation as it is now. It has been with us much longer 

and it is more important than most of the regulat~on that is usu 

ally analyzed. As has been demonstrated, labour regulation has 

taken on several different forms in the last hundred-odd years. 

What is needed is a way of looking at regulation that can accom 

modate all of these forms. 

Notes 

1. Citations for the acts referred to in the Conclusion can be 

found in the notes to the previous chapters. 

2. As well, one has to question H.D. Wood's interpretation that 

the Act was somehow a precursor of the Wagner Act: 

the primary purpose of this law was the esta 
blishment of a bargaining relationship and 
not, as commonly supposed, the delaying of 
the strike or lockout. The significance of 
this observation is tha t the 'i-vagner Act prin 
ciples of compulsory recognition and collec 
tive bargaining were contained by implication 
in the Industrial Disputes Investigation Act 

• 
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of 1907. Since the element of recognition 
was so very important in that early period, 
it is not too unrealistic to suggest that the 
I.ti.I. Act preceded the Wagner Act both his 
torically and logically. 

I H .D. viloods and Sylvia Os try , Labour Policy and Labour 

Economics in Canada (Toronto: Macmillan of Canada, 1962), 

p. 259. 

3. For example, the B.C. Labour Code requires that all collec 

tive agreements must be for at least one year (s. 66); every 

agreement must contain provisions for resolving disputes 

relating to technological change (ss. 74-78); and every 

agreement must contain provision for the settlement by ar 

bitration of disputes arising from the interpretation of the 

agreement (s. 93). The Canada Labour Code, S.C. 1976-77, 

c. 33, requires that agreements must be for at least one 

year (5~ 160); and requires provision for the settlement of 

interpretation disputes without work stoppages (s. 155). 

4. As of January 1980, the five largest unions were: Canadian 

Union of Public Employees (259,000); National Union of Pro 

vincial Government Employees (200,000); United Steelworkers 

of America (184,000); Public Service Alliance of Canada 

(152,000); and United Autoworkers (140,000). Canadian Di 

mension, Vol. 14, No.7, June 1980, p. 4. 

• 

5. On theories or rationales for regulation, in addition to the 

sources mentioned elsewhere in the conclusion, see Robert D. 

Cairns, Rationales for Regulation (Ottawa: Economic Council 

of Canada, Regulation Reference Technical Report, 1980); and 

\iV.T. Stanbury, "Notes on Some Theories of Regulation" (Ot 

tawa: Economic Council of Canada, Regulation Reference, 

unpublished paper, March 1980). 

6. See Gabriel Kolka, The Triumph of Conservatism (Chicago: 

Quadrangle Books, 1967, first published in 1963), and Rail- 
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roads and Regulation, 1877-1916 (Princeton: Princeton Uni 

versity Press, 1965); and George Stigler and Claire Fried 

land, "What Can Regulators Regulate? The Case of Electric 

ity," The Journal of Law and Economics, Vol. 5, 1962, pp. 

1-16, and George Stigler, "The Theory of Economic Regula 

tion," The Bell Journal of Economics and Management Science, 

Vol. 2, No. l, 1971, pp. 1-21. But see Paul H. Weaver, 

"Reg ula tion, Soc ial Pol icy and Cl ass Conf 1 ict," The Public 

Interest, No. 50, Winter 1978, pp. 45-63. 

7. This type of regulation has been described as "ta~ation by 

regulation" - Richard Posner, "Taxation by Regulation," Bell 

Journal of Economies and Management Science, Vol. 2, No. l, 

1971, pp. 22-50. 

8. See note 2. 

9. Stigler, "The Theory of Economic Regulation," op. cit., 

p. 4. 

10. Ibid., pp. 4-6. 

11. For an ~laboration of Stigler's theory, see Sam Peltzman, 

"Toward a More General Theory of Regulation," The Journal 

of Law and Economies, Vol. 19, No.2, 1976, pp. 211-240. 

12. It is highly unlikely that either Rodolphe Lemieux or Mac 

kenzie King referred to the social and economic costs of 

work stoppages as externalities. Nevertheless, this is what 

they are. 

13. Alfred E. Kahn, The Economics of Regulation: Principles and 

Institutions, Vol. 2 (New York: John Wiley, 1971), p. 173. , 

14. Sidney Webb, "The Economic Theory of a Legal Minimum Wage," 

Journal of Political Economy, Vol. 20, No. 10, Dec. 1912, 
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p. 988. This could also be considered as a broad external 

ity rationale. 

It can be ~rgued that this rationale does not exist. 

Pelt~nan, op. cit., pp. 231 ff., suggests that cross-sub 

sidization 1S not used to achieve publicly supported objec 

tives such as the equalization of utility prices mentioned 

earlier. He suggests that it is the result of a rational 

regulator seeking "a structure of costs and benefits that 

maximizes political returns." This search for political 

advantage will in turn lead the regulator to suppress some 

economic forces that might otherwise affect the price 

structure. 

16. It is true that organized labour supported the introduction 

of minimum wage legislation after World War I and have con 

tinued to do so. It is also true that some American manu 

facturers supported the introduction of a federal minimum 

wage in the 1930s, in part to counter the low wages paid in 

the southern United State$. Nevertheless, the primary 

purpose of minimum wage legislation was, and s.till is, to 

protect low-paid workers. 

17. Karl Polanyi, The Great Transformation (Boston: Beacon 

Press, 1957, first published in 1944), p. 177. 
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