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R~SUM~ 

Nous vivons dans une société que plusieurs considèrent 

surréglementée. Cependant, il est surprenant de constater que 

nous ne connaissons que peu de choses au sujet de la façon dont 

la réglementation publique a été imposée et des raisons que l'ont 

motivée. La présente étude a pour but de répondre à ces deux 

questions. L'auteur étudie l'origine de la réglementation au 

Canada et il en retrace la croissance jusqu'en 1939. En cours de 

route, il établit certains parallèles avec ce qui s'est fait aux 

États-Unis. Il met l'accent sur la période après 1900 car, comme 

il le souligne, c'est à compter de cette date qu'est 

graduellement apparue la réglementation moderne. 

L'auteur aborde le sujet dans une optique surtout 

descriptive et historique. Il passe outre intentionnellement à 

des questions telles que le coût de la réglementation et son 

efficacité. Il s'attarde à expliquer les circonstances qui ont 
entouré l'adoption des statuts réglementaires fédéraux, en 

particulier ceux qui ont trait aux transports, au commerce des 

céréales, à l'industrie laitière, à la mise en marché des 
produits agricoles, à l'hygiène et à la sécurité, à la 

conservation, à l'exploitation des ressources et aux assurances. 

L'examen théorique de la réglementation est limité au 

chapitre I et à la conclusion. Cette dernière contient des 

explications au sujet de la croissance de la réglementation, et 

les motifs habituels de la réglementation servent également à 
justifier l'adoption de lois particulières. Enfin, l'auteur 

arrive à la conclusion que, même si la raison de l'intérêt privé 

semble offrir la meilleure explication pour l'adotion de la 

plupart des statuts, il ressort de la tendance générale qu'on ne 

peut rendre compte de la croissance de la réglementation au 

Canada sans faire appel aux grands objectifs sociaux, politiques 

et culturels propres à notre pays. 
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SUMMARY 

We live in a society that many people think is over 

regulated; yet we know surprisingly little about how or why most 

government regulation was introduced. The purpose of this study 

is to provide answers to these two questions. It examines the 

origins of regulation in Canada and charts its growth up to 1939. 

Along the way it draws several parallels with the American exper 

ience. Attention is focussed on the period after 1900 because, 

as the study argues, modern regulation did not emerge until after 

that date. 

The approach taken in the study is primarily descrip- 

tive and historical. Issues such as the cost of regulation and 

its effectiveness are largely ignored. Emphasis is placed on 

explaining the introduction of federal regulatory statutes, 

particularly those dealing with transportation, the grain trade, 

the dairy industry, the marketing of agricultural products, 

health and safety, conservation, resource development and the 

insurance industry. 

Theoretical discussion of regulation is limited to 

Chapter One and the Conclusion. In the Conclusion explanations 

are offered for the growth of regulatory activity and the stan 

dard rationales for regulation are used to explain the intro 

duction of specific acts. The study concludes that, although 

private interest rationales seem to offer the best explanation 

for the introduction of most of the individual statutes, the 

larger pattern suggests that the growth of regulation in Canada 

cannot be explained without reference to broad social, political 

and cultural goals unique to this country. 
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INTRODUCTION 

In the introduction to his recent study of the regula 

tion of Canadian television broadcasting, Robert Babe refers to 

Gabriel Kolko's two well-known books on the origins of regulation 

in the United States. [1] He does this, he explains, because, 

"The historical literature in Canada is not sufficiently devel 

oped to permit generalized conclusions regarding factors explain 

ing the origins of regulation in Canada."[2] This study is a 

modest attempt to overcome the deficiency noted by Babe. Its 

primary purpose is to trace the emergence of the regulatory state 

in Canada. 

While it is true that there is nothing in the histor 

ical literature in Canada to compare with Kolko's books, there 

are a number of studies that discuss, in varying detail, 

specific aspects of regulation. [3] In particular, the last few 

years have witnessed a renewed interest in political economy and 

much of the work that has been produced as a result of this 

revival offers valuable insights into the origins of regulation 

in Canada. As a glance at the footnotes indicates, this study 

draws heavily on this body of scholarship. However, as scholarly 

as most of this work is, it does suffer from one weakness. 

Appropriately, it concentrates on the interventionist role 

assumed by the state, but in doing so, it fails to distinguish 

between the various ways in which the state has intervened to 

influence economic behaviour. It is necessary to distinguish 

between tax expenditures and loan guarantees; tariffs and 

subsidies; and government ownership and regulation. It is only 

by doing so that one can appreciate the complexity of the role of 

the state in the economic life of Canada. This study 

concentrates on regulation, but it is not limited to a discussion 

of regulation. In order to examine regulation in the larger 

context of government policy, one has to look at its relationship 

to the other forms of intervention. 
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Economic regulation has been defined as, "the 

imposition of rules by a government, backed by the use of 

penalties, that are intended specifically to modify the economic 

behaviour of individuals and firms in the private sector."[4] 

This definition covers a great deal: it includes regulation by 

the federal, provincial and municipal governments; it includes 

regulatory statutes and regulations issued under the authority of 

an act; and it includes regulation by the Cabinet and by 

specialized commissions. This study has a more limited scope. 

It deals primarily with federal regulation. The choice was 

dictated in part by the existing literature on regulation, and in 

part by the greater visibility of federal regulation during the 

period being studied. It also concentrates on regulatory 

statutes rather than specific regulations, or statutory 

instruments. [5] This approach does involve certain dangers. A 

regulation or an amendment to a regulation issued under the 

authority of an existing act can have far greater impact than the 

passage of a regulatory act. In this sense the study deals as 

much with political activity as it does with regulatory activity. 

Nor was the passage of most of the acts followed up to see 

whether they were enforced. However, even in cases when they 

were not enforced it does not necessarily mean that such acts 

were without importance. They may have been passed because of 

their symbolic value or they may have been intended as a threat. 

The focus then is on the political process rather than the 

administrative process (the chapter on the regulation of 

transportation is something of an exception). 

The structure of the study is straightforward. The 

first two chapters are complementary: Chapter One provides an 

overview of the role of the state in Canada and offers a brief 

introduction to regulation; Chapter Two surveys the social, 

economic and political developments in the period being studied. 

Together they provide the background for the rest of the study. 

In Chapter Three the regulation of transportation is discussed 

separately because of the historical importance of transportation 

in the Canadian economy, and because it so clearly reveals the 
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torces that have shaped the development of regulation in Canada. 

The fourth and fifth chapters examine selected areas of 

regulation with particular emphasis on the regulation of 

agriculture, the marketing of agricultural products, health and 

safety regulation, early "environmental" regulation, and the 

"Bennett New Deal." Chapter Six examines the impact of 

federalism on the regulatory process. Finally, the conclusion 

offers a number of observations about the emergence of the 

regulatory state. 
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Chapter 1 

REGULATION AND THE STATE IN CANADA 

(1) The Role of the State in Canada 

Regulation is just one type of government intervention. 

In order to understand the specific form it might help to examine 

the larger pattern. It is a generally accepted belief that the 

state has played a prominent role in the economic life of Can 

ada. [1] As Alexander Brady has so strikingly asserted: "The 

role of the state in the economic life of Canada is really the 

modern history of Canada •••• "[2] We will begin by examining 

various attempts to explain the role of the state, then we will 

turn to a discussion of regulation and, finally, we will look at 

some of the factors that have shaped the emergence of the 

regulatory state in Canada. 

(i) The Staple Approach 

One of the most persuasive explanations for the role 
that governments have played in Canada is based on the staple 
approach to economic development, as presented by Harold Innis 
and W. A. Mackintosh and built upon by people such as Donald 
Creighton and Hugh Aitken. [3] It emphasizes the importance of 

geography, [4] staples - fish, timber, wheat, etc., - and trans 

portation. According to Aitken: 

The role of the state in Canadian development 
has been that of facilitating the production, 
and export of these staple products. This 
has involved two major functions: planning 
and to some extent financing the improvement 
of the internal transport system; and main 
taining pressure on other governments to sec 
ure more favourable terms for the marketing 
of Canadian exports. [5] 

Government intervention has been as much a part of our economic 
history as the export of staples and it has occurred in conjunc- 
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tion with the emergence of new staples. In the days of the fur 

trade based on the St. Lawrence-Great Lakes system, Canada was a 

natural economic unit, but with the decline of "the commercial 
empire of the St. Lawrence" and the development of new staples, 

it became necessary to impose unity by building new transporta 

tion systems. First, canals were dug to make the St. Lawrence 

Great Lakes system navigable; then the Grand Trunk Railway was 

built; and when Canada expanded westward the Canadian Pacific 

Railway was constructed. Government assistance was provided at 

every stage. These projects were explicitly intended to inte 

grate the country by facilitating the movement of staples through 

Canada. The fact that Canadian development lagged behind that of 

the United States added a nationalist imperative to government 

intervention. 

Until recently, Canadians have been much more 
willing than Americans to use governmental 
control over economic life to protect the 
public good against private freedom. To re- 

(ii) An Ideological Explanation 

In contrast to this materialist explanation, others 

have stressed the importance of ideology. Building on Louis 
Hartz's theories on the founding of new societies, Gad Horowitz 

points to the important role played by the Loyalists who came to 
Canada after the American Revolution bringing with them a sig 

nificant "Tory touch" as part of their cultural baggage. This 

trace of the Tory organic view of society flourished in pre 
Confederation British North America making it possible for Canada 

to develop both a socialist tradition and a true conservative 
tradition, as opposed to the American "rugged individualism" type 
of conservatism. According to Horowitz, the presence of both 
these traditions in a primarly liberal political culture produced 

a greater willingness to use the state to develop and control the 

economy. [6] George Grant also points to the Loyalists as a key 
factor in the development of the interventionist ideology 

although he adds an important political qualification: 
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peat, Ontario Hydro, the CNR and the CBC were 
all established by Conservative governments. [7] 

(iii) The Pluralist Model 

Both of these explanations emphasize differences be 

tween Canada and the United States: the first by stressing the 
greater role of staples and the defensive nature of government 

intervention; the second by stressing ideological differences. 
Other explanations minimize the uniqueness of the Canadian exper 

ience. For example, the pluralist model is held to be applicable 
to most liberal democracies. It views the state as a neutral 

referee adjudicating disputes between the competing interest 

groups that make up society. Although the businessmen, farmers, 

trade unionists, ethnic minorities, etc., who make up these in 
terest groups can attempt to secure political favours by lobby 

ing, promising votes and giving financial assistance, the various 
demands on the supply of favours are such that no group always 

gets the type or amount of desired government action. At least 
one historian thinks that this is an accurate description of what 

took place in the period being studied. In explaining the inabi 
lity of businessmen to win certain political concessions, Michael 

Bliss has argued: "These political frustrations of the business 
classes - and there were many of them - were simply the conse 

quence of the Canadian political system's responsiveness to the 
desires of a plurality of interest groups."[8] The pluralist 

model emphasizes the political process and it suggests that it is 
through the balancing of competing interests that the public 

interest can be best achieved. 

(iv) The Corporatist Model 

More recently, a corporatist model of the role of the 
state has emerged. Like pluralism it posits the existence of 

well-organized interest groups although it assumes that they are 
more powerful and less numerous. It sees the state not as an all 
powerful referee, but as one of the participants in the policy- 



- 4 - 

making process. For example, Robert Presthus, who was one of the 

first people to apply the model to Canada, suggests that, "major 

decisions regarding national socio-economic policy are worked out 

through interaction between governmental (i.e., legislative and 

bureaucratic) elites and interest group elites."[9] Elsewhere, a 

corporatist system has been defined as: 

one where the state properly functions as co 
ordinator, assistant and midwife rather than 
director or regulator. In such a system 
there are deep interpenetrations between 
state and society, and enjoying a special 
status is an enlightened social elite ...• [10] 

The key elements in the concept of corporatism are elite ac 

commodation, the avoidance of interest group conflict, and the 

visible participation of interest groups in the policy-making 

process. There is nothing uniquely Canadian about the corpor 

atist model. Although Pres thus points out differences between 

Canada's political culture and that of the United States, such as 

our more "traditional and deferential patterns of authority,"[12] 

he concludes that pOlicy outcomes in the two countries are very 

similar. [13] 

(v) The Neo-Marxist Explanation 

Those who examine the role of the state from a leftist 

or neo-Marxist point of view would suggest that pluralist view is 

foolishly naive, the Horowitz-Grant view hopelessly idealistic, 

while the staple approach and the corporatist view each contain a 

few grains of truth. Society may be made up of a collection of 

interest groups but they do not compete equally. Business inter 

ests, it is argued, are so powerful and pOliticians so sympathe 

tic, or so weak, that they are able to use the power of the state 

to expand and legitimize their economic power. As H.V. Nelles 

explains in his study of resource development in Ontario: 

The rhetoric of free enterprise notwithstand 
ing, business could not get along without the 
active co-operation of the state. From the 
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exploration phase up through reorganization 
and concentration the state had to serve as 
an understanding accomplice. The values that 
guided intervention in Ontario during the 
first half of this century have been basic 
ally those of its business clients. This, of 
course, was the normal state of affairs in a 
continental, advanced capitalist context. [14] 

This type of relationship between the state and business inter 

ests has been referred to as political capitalism or state capi 

talism. [15] It implies that government intervention did not 

further the public interest; instead, it subverted it. 

More interpretations could be offered, [16] but these 

are sufficient to indicate the diversity of opinion. They are of 

more than arcane interest, each offers some insights which can be 
pursued in the study of regulation. They are particularly useful 

insofar as they point out ways in which the Canadian experience 
has differed from that of the United States. The interventionist 
role assumed by the Canadian state has significant implications. 
Capture theories of regulation borrowed from the United States 

seem less relevant in a country where the state has done so much 
to assist private enterprise. As Douglas Hartle has remarked, 

"one cannot capture that which has already been surrendered." [17] 

The interventionist state has also created public corporations 

such as the CBC and CNR which compete with private corporations. 
This is a situation with which the American regulator does not 

have to cope. Such interpretations are also useful in that they 
suggest reasons for the introduction of regulation. 

(2) Regulation as a Governing Instrument 

Government regulation is just one of several governing 

instruments the state can use to alter economic behaviour. [18] 
In addition to regulation, the state can use the tax system 

(which includes tax expenditures, e.g., tax write-offs), direct 
expenditures (subsidies, transfer payments, gifts of land), 
government ownership, or loans (or loan guarantees). Governments 
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in Canada have made ample use of all of these instruments. The 

same result can frequently be achieved by using different 

instruments although some forms of intervention have distinct 

advantages. For example, if a government wishes to limit the 

pollutants that a firm is emitting into the air, it can give the 

company an interest-free loan to pay for the cost of installing 

new equipment to reduce emissions; it can use the tax system and 

allow the firm to write-off all or part of the cost of installing 

the new equipment; or, it can pass legislation, or issue a 

regulation under existing legislation, forcing the firm to meet 

prescribed standards. Each of these solutions might be equally 

effective, and all of them would impose costs on the taxpayer 

(regulation is by no means costless). However, even if the 

economic costs and benefits were the same, regulation has 

political benefits which the other methods lack. One advantage 

of regulation over some of the other forms of intervention is 

that the costs to the taxpayer are hidden. Another advantage is 

that the use of regulation makes a government appear decisive. 

It is a high-profile way of achieving objectives that can usually 

be achieved by other means. It is not surprising in an era of 

image-conscious politicians that government regulation is 

proliferating. [19] 

It is also useful to distinguish between regulation and 

other governing instruments in order to be more precise about the 

role of the state in our economic life. As was discussed above, 

it is a widely shared belief that governments in Canada have been 

more willing than their American counterparts to use the power of 

the state to alter economic behaviour. However, it would seem 

that this belief is based largely on the greater use in Canada of 

government ownership and non-regulatory schemes to redistribute 

income. It is not clear that regulation has been used any more 

extensively in Canada than it has in the United States. A recent 

study by W.T. Stanbury and Fred Thompson concludes that although 

the proportion of the Gross Domestic Product presently subject to 

direct regulation (price, entry and/or output controls) is 
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slightly higher in Canada, "both the what and the how of 

regulation are less burdensome to business in Canada than in 

the United States."[20] They point out that the only Canadian 
federal regulatory agencies with no American federal counterparts 

are the Foreign Investment Review Agency, the Canadian Saltfish 

Corporation and the Freshwater Fish Marketing Corporation. [21] 

In the period 1890-1939 there was more disparity in the areas of 

economic activity subject to regulation in the two countries, but 

overall, the use of government regulation in Canada does not 

appear to have been significantly greater. 

(3) Defining Regulation 

Before going any further it is necessary to explain 

what is meant by the term "regulation." It has already been de 

fined as an instrument of public policy designed to alter econo 
mic behaviour. It differs from other such instruments in that it 

makes use of the police power of the state. Regulation often 

involves the state telling a firm or individual that certain 

activities are prohibited: operating a taxi without a license; 

charging a fee above a fixed rate; selling a product in a certain 

type of package; or earning more than a specified rate of 

return. However, regulation does not consist simply of policing. 
The activities of firms and individuals are constrained in order 

to achieve positive objectives. For example, Canadian content 

regulation was introduced to encourage Canadian culture rather 
than to police the activities of broadcasters. As this example 
suggests, regulation can be introduced to achieve goals that are 
broadly social as well as goals that are strictly economic. Even 
though the desired objective is social, this type of intervention 
can still be considered as regulation since the constraint on the 
broadcaster is economic. 

The definition of regulation offered above is inade 
quate. A more useful definition has been offered by Margot 
Priest et al. in a study for the Economic Council. They define 
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economic regulation as, "the imposition of rules by a government, 

backed by the use of penalties, that are intended specifically to 

modify the economic behaviour of individuals and firms in the 
private sector."[22] As well as defining regulation, one can 

distinguish between types. The Economic Council's interim re 

port, Responsible Regulation, distinguishes between direct regu 

lation, the regulation of "one or more of price, rate of return, 

output, entry, and/or exit" and social regulation, regulation 

"aimed at controlling the attributes of a product or service, at 

the disclosure of information, at influencing methods of produc 

tion or at influencing conditions of sale or employment." [23] 

Other writers distinguish between economic and social regulation, 

or between old and new regulation. [24] 

(4) Rationales for Regulation 

(i) The Public Interest 

(a) The Traditional Explanation 

More relevant for the purposes of this study is the 

question of why regulation is introduced. [25] Until fairly 

recently the answer would have been given in terms of protecting 
the public interest. [26] This rationale has often been used by 

pOliticians. The Adulteration of Foods Act (1884) was justified 

on the grounds that it was "in the interest of public honesty, in 

the interest of the protection to health, in the interest of the 
life of our children."[27] The public interest rationale has 
even enjoyed a certain amount of academic respectability. In 
1941, J.A. Corry explained the creation of regulatory bodies such 
as the Board of Transport Commissioners (now the Canadian 
Transport Commission) as follows: 

The legislature has decided on some objec 
tive. Its attention has been turned to some 
economic or social malaise which it thinks 
can be eased or cured by taking action. But 
because of the technical nature of the prob- 
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lem or because it is unable to foresee the 
circumstances to be encountered in actual ad 
ministration, it cannot give a precise defin 
ition of the action which officials are to 
take. So it establishes a board or commis 
sion which can bring expert judgement to bear 
on the difficulties and give single-minded 
attention to the problem as a whole. The 
board is given power to make rules and regu 
lations which have the force of law •... 
Boards are authorized to act as detectives and 
public prosecutors. Many of their most 
exasperating powers are given them for this 
purpose. And sometimes even more salutary 
measures, such as the revoking of licenses and 
the closing of plants, are authorized to 
ensure that the practices struck at will be 
abandoned. [28] 

The public interest rationale suggests that a government's atten 

tion is drawn to some social or economic evil as a result of a 

public outcry, a scandal, a Royal Commission study, or a careful 
evaluation of a situation by the politicians themselves. The 
government responds by introducing government regulation to deal 
with the problem. It is assumed that the consumer or general 
public benefits as a result of lower prices, safer products, 
better service, etc. 

The public interest rationale has been used frequently 
to justify the regulation of utilities. Utilities have two char 
acteristics which make them obvious candidates for regulation: 

they are often monopolies; and they provide services considered 
to be essential. For these reasons they have been characterized 
as businesses "affected with a public interest."[29] The phrase 

pre-dates utilities as we know them, it goes back to at least 

1670 when it was used by Matthew Hale, an English jurist. It was 
"rediscovered" in 1877 and subsequently employed by American 
jurists in their attempt to limit government regulation to 
businesses they considered to be so affected. As Justice Oliver 
Wendell Holmes noted in 1927, this attempt to develop a legal 
rationale for regulation was not a complete success: 
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the notion that a business is clothed with a 
public interest and has been devoted to the 
public use is little more than a fiction in 
tended to beautify what is disagreeable to 
the sufferers. The truth seems to be that, 
subject to compensation when compensation is 
due, the legislature may forbid or restrict 
any business when it has a sufficient force 
of public opinion behind it .... [30] 

The argument that some businesses are "affected with a public 
interest" was used in Canada but, for reasons that will be dis 

cussed below, it did not take on the same importance that it did 
in the United States. 

(b) Allocative Efficiency (Remedying Market Failures) 

A major difficulty with the public interest rationale 

is that the concept of "the public interest" is impossible to 
define with any precision. Many economists prefer to avoid the 

concept and would explain the introduction of regulation in terms 
of the need to control or correct market failures in order to 

improve allocative efficiency. Two of the most commonly cited 

examples of market failure are natural monopoly and destructive 

competition. [31] The traditional justification for regulating a 

natural monopoly is to prevent the monopolist from producing a 

sub-optimal output and raising prices. Regulation usually con 
sists of some degree of control over prices. The traditional 
justification for regulating an industry experiencing destructive 
competition is to prevent a deterioration in the quality of 
service, to protect the firms in the industry and, to a lesser 

extent, to protect the workers. The usual regulatory response is 

to restrict entry. [32] 

There are other types of market failure such as imper 

fect information, externalities, and common property resource 

problems. The market system assumes that the buyer knows what he 
is purchasing. This is not always the case, the buyer's knowl 
edge can be limited by an inability to judge the quality of a 
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product, by the type of packaging or by any number of other fac 

tors. Regulation can insist that certain standards of quality be 

met and that the size and contents of packages be specified. The 

market system also assumes that all the costs are included in the 

price of the product. In fact, many transactions impose social 

and economic costs which affect those who in no way benefit from 

the transaction. Such costs are referred to as externalities. 

The destruction of the environment is one obvious externality. 

Regulation can attempt to internalize this externality by forcing 

factories to reduce pollution. This requires an expenditure on 

the part of the factory which gets internalized into the cost of 
its products. Finally, regulation can be employed to control the 

use of common property resources such as fisheries in order to 

protect common property rights. 

The allocative efficiency rationale is essentially a 

more rigorous formulation of the public interest rationale. [33] 

Its advantage lies in the fact that allocative efficiency is an 
economic rather than a philosophical concept making it easier to 
define and measure. The allocative efficiency rationale is based 

on the assumption that in the absence of market failures compe 
tition will produce an optimal allocation of resources. When 

this occurs the consumer and society as a whole benefit because 
all factors of production are being used efficiently; the output 

of goods and services is maximized; only normal profits are being 

earned; and, ultimately, consumer satisfaction is maximized. 
According to this rationale the purpose of regulation is to 

correct market failures in order to make the economy operate more 
efficiently (in economic terms). 

Although the allocative efficiency rationale is 
basically the traditional public interest rationale re-cast in 
economic terms it is necessary to distinguish between them. In 

certain situations one could use a public interest rationale to 
justify regulation that is inefficient in economic terms. For 
example, regulated utilities are sometimes instructed to charge 
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rural users the same rate as urban users even though the cost of 

providing the service is higher in rural areas. This is jus 

tified on the grounds of equity. In a similar vein, some users, 
such as senior citizens, are charged less for services even 

though the costs are the same for all customers. This has been 

described as "taxation by regulation" [34] since the task of 

redistributing wealth is one that we usually associate with 

taxation. 

Almost any instance of regulation that can be explained 

in terms of protecting the public interest can be explained in 
terms of allocative efficiency. Thus the requirement that the 

weight, ingredients 

the package can be 

imperfections. [35] 

and nutritional content of cereal be given on 

explained in terms of correcting information 

With this additional information at their 

disposal, consumers should make market decisions that are more 

efficient. In fact, there is no guarantee that such regulation 

improves efficiency. Because it is difficult to determine how 

many people will use the information and because it is possible 
that the marginal cost of printing the information on the extra 

packages is less than the cost of leaving some of them blank, it 

is easier and perhaps less costly to provide all consumers with 

the information. This means that there is an excess supply of 

information and all consumers have to "buy" the information 

whether they want it or not. In this situation and in other 

situations where blanket regulation is used it is possible that 
the costs outweigh the benefits leading to an overall decrease in 
allocative efficiency. 

The observation that regulation decreases rather than 

improves allocative efficiency can be explained in different 
ways. One could argue that the difficulties involved in choosing 
the best regulatory solution are so great that regulation some 

times fails. One could reject the allocative efficiency ration 
ale and return to the public interest rationale. (It is in the 
public interest to require child-proof caps on all bottles con- 
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taining dangerous products even if such a measure is not effi 

cient in economic terms.) Or, one could reject both explanations 

in favour of a private interest rationale. 

(ii) Private Interest Rationales 

When one begins to look at the reasons why specific 

regulatory acts were introduced, one soon discovers rationales 

that have little to do with either allocative efficiency or most 

concepts of the public interest. Until Gabriel Kolko took a 

close look at the introduction of federal meat inspection 

legislation in the United States it was assumed that this was a 

classic example of regulation introduced to "protect the public 

interest." Before the legislation was introduced the consumer's 

information was limited (one cannot always judge the quality of 

meat by looking at it, nor does one know what goes on in packing 

houses). When Upton Sinclair's The Jungle made people aware of 

the deplorable situation in the packing houses a demand arose for 

government action and as a result the Meat Inspection Act was 

passed. According to Kolko, this is not what happened. Two 

other factors were involved: packers needed a government seal of 

approval to supply the lucrative European market and large 

packers wanted a type of inspection that would include the 

smaller packers removing their competitive advantage. The packers 

get what they wanted, at government expense, while some domestic 

consumers continued to eat tainted meat. [36] Kolko does not see 

this as an isolated case. More controversially, he has argued 

that railroads "were the single most important advocate of fed 

eral regulation from 1877 to 1916."[37] These examples suggest 

that private interest rather than the public interest is a major 

reason for the introduction of regulation. 

Critics of capitalism such as Kolko explain the intro 

duction of regulation as just one more example of the ability of 

business interests to use the power of the state to further their 

own interests. The result, according to Wallace Clement, is that 
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"State regulation most often means the state's guarantee of pro 

fitability and high concentration." [38] Surprisingly enough, 

some staunch defenders of capitalism have a similar view of regu 

lation, and they often refer to Kolko's work as evidence. [39] 

George Stigler, a well-known member of "the Chicago school" of 

economists argues, "as a rule, regulation is acquired by the 

industry and is designed and operated primarily for its bene 

fit."[40] Despite this area of agreement, the two groups dis 

agree on the proper role of regulation. While many critics of 

capitalism would argue that in the right hands regulation can, 

and should, be used to control and plan economic activity, 
Stigler and his associates believe that the public would be best 

served by deregulation since regulation is an inferior substitute 

for the unfettered operation of the market system. 

This line of thought leads directly to the 
view that there is a market for regulatory 
legislation - a political market, to be sure. 
Some groups (industries and occupations) 
stand to gain more than others from boons the 
state can confer, such as subsidies, control 
of entry of new firms, and price control - 
just as some industries gain more than other 
industries from forming a cartel. Again, 

In a recently published collection of his essays, 

Stigler explains how he arrived at the conclusion that regulation 

is usually acquired by an industry. After pointing out that two 

of his studies on the effects of regulation indicated that the 

regulation in question did not achieve their announced goals, he 

goes on to argue: 

It seems unfruitful, I am now persuaded, to 
conclude from the studies of the effects of 
various pOlicies that those policies which 
did not achieve their announced goals, or had 
perverse effects (as with a minimum wage 
law), are simply mistakes of the society .•.• 
I now think, for example, that large indus 
trial and commercial users of electricity 
were the chief beneficiaries of the state 
regulation of electrical rates (and in our 
essay there is some unintentional evidence 
supporting this hypothesis). 
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some groups are better able than others to 
mobilize political power, whether through 
votes or money. Where high benefits join low 
costs, there we should expect early and 
strong public regulation. [41] 

According to Stigler, regulation is not imposed on industry or 

occupational groups by well-intentioned politicians as the 

traditional public interest and allocative efficiency rationales 

suggest; instead, it is sought by industry. Industry seeks reg 
ulation because, "The state has one basic resource which in pure 

principle is not shared with even the mightiest of its citizens: 
the power to coerce."[42] Regulation is "purchased" from cal 

culating, self-interested politicians with votes and resources 

and therefore the groups with the most votes and resources will 

get the most regulation. [43] However, since it is assumed that 

groups act rationally, they will only purchase regulation when 

the anticipated benefits are greater than the costs. 

Interest groups seek regulation because they expect to 
benefit. Benefits can take many forms such as higher profits or 

income or, more indirectly, they can take the form of the elimin 
ation or reduction of uncertainty. Uncertainty can be the result 

of short-term, specific concerns such as price fluctuations or 
factor costs or it can be the result of long-term, general con 

cerns such as social instability, political unrest or legitimi 
zation. Minimizing uncertainty is a normal part of business, "it 

may be argued that entrepreneurial strategy in general may be de 
scribed in terms of techniques to reduce uncertainty to the level 

of risks against which appropriate action may be taken •..• "[44] 
Industry or occupational groups can seek regulation that limits 

entry, lessens the impact of economic and technological change, 
establishes quotas or restricts competition as a way of reducing 

the first type of uncertainty. Some regulation that in the 
short-term imposes costs on industry or restricts industry's 

freedom of operation can in the long-term work to reduce un 
certainty. The regulation of working conditions and workmen's 

compensation schemes reduce the threat of social instability. 



- 16 - 

Anti-combines legislation can legitimize big business without 

seriously affecting it. This does not mean that industry sought 

anti-combines legislation, but it might help to explain why 
industry has not always opposed regulation with the vigour one 

might have expected. 

Rationales for regulation are not mutually exclusive in 

the sense that a specific type of regulation must fall into one 

of the categories. There are instances in which regulation that 

benefits a certain group in society is perceived to be in the 
public interest. Two examples come to mind. The agricultural 
community has in the past sought regulation to limit production 

To summarize, two broad rationales for regulation can 

be suggested: (i) the state imposes regulation on industries or 

occupations to protect the public interest; and (ii) interest 

groups acquire regulation or shape regulatory practices to fur 

ther their own ends. Each of these rationales can be expressed 

in a number of different forms. As we have seen, the public 

interest rationale can be expressed in the traditional, non 
economic terms of the historian or the political scientist or, 

more rigorously, it can be expressed in terms of allocative 

efficiency. The public interest rationale suggests that regu 
lation is to be used as an alternative to competition in those 

situations in which market forces fail to produce socially 

desirable results. The private interest rationale also appears 
in several different guises. The neo-Marxist explanation with 

its emphasis on the interrelationship of the corporate and 
political elites and George Stigler's "economic theory" with its 

emphasis on the forces of supply and demand are two well-known 

forms of the private interest rationale. They both suggest that 

rent creation is the primary motive for seeking regulation. 

Other explanations shift the emphasis to risk aversion. Bruce 
Owen and Ronald Braeutigam argue that, "Regulation exists in 
order to slow down the rate at which the free market redistri 
butes income, thus reducing the market risks by voters."[45] 
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and fix prices through supply management marketing boards. 

Marketing boards definitely benefit farmers and yet they have 

received widespread public support despite persistent criticism 
by economists and horror stories about rotting eggs. They are 

considered to be in the public interest, not because they are an 

efficient means of allocating resources (such schemes create 

inefficiency) but because it is assumed that agriculture is a 
virtuous activity (the family farm needs to be preserved, etc.), 

the existence of which somehow makes us all better people. [46] 

Similarly, Canadian content requirements benefit Canadian ar 

tists, the Canadian recording industry, etc., but they are de 

fended by people who have no direct interest on the grounds that 

such requirements are necessary to protect Canadian culture. 

(5) Regulation in the Canadian Context 

Most theories of regulation have been developed by 

American economists and political scientists who understandably 
based their work on the evidence at hand. Unfortunately, these 
theories have been imported into Canada with little regard for 
the differences between the two countries. Some types of regu 
lation, such as licensing taxi-cabs or controlling the sale of 

hazardous products, are common to both countries, but others, 
such as Canadian content regulation, are unique. It is possible 

to argue that the protection of the Canadian culture rationale is 
just a smokescreen for certain interests (the Canadian recording 

industry, for example) who benefit from such regulation; however, 
it is more profitable to admit that some regulation has been in 
troduced in Canada for reasons that are typically Canadian. The 

desire to protect our culture is only one of the factors that has 
made our experience with regulation different from that of the 
United States. The rest of this chapter will consist of a 
discussion of other factors that shaped the development of 
regulation in Canada in the period up to 1939. 
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(i) The Legal Climate 

In the absence of constitutional protection of rights 

and judicial review, the power of the legislature in Canada is 

almost unlimited. As a result, the concept of a business being 

"affected with a public interest," which formed the legal basis 

for government regulation in the United States, was unnecessary 

in Canada. As Christopher Armstrong and H.V. Nelles point out, 

the absence of constitutional protection for property, as pro 

vided in the United States by the Fourteenth Amendment, signi 

ficantly altered the rules of the game in Canada. [47] Early in 

this century, when the "due process of law" clause was being 

interpreted broadly, American businessmen were able to turn to 

the courts for protection. [48] Canadian businessmen did not have 

this option[49]; instead, they tried to play one level of govern 

ment off against the other. Sometimes they succeeded, but more 

often than not they failed. In desperation, some Canadian busi 

nessmen began to discuss ways in which they might get the consti 

tution amended. In 1911, B.E. Walker, President of the Bank of 

Commerce, even suggested pressure from abroad," a complaint 

from those who represent capital in the United States would seem 

to be a most natural way in which to bring about consideration of 

the subject by the Government at Ottawa."[50] 

Not only were Canadian businessmen unable to turn to 

the courts to get regulatory statutes overturned, they were 

usually unable to appeal regulatory decisions to the courts. 

Appeals to the courts, which have delayed regulatory decisions 

and made the whole American regulatory process more burdensome, 

have been noticeably less evident here. This did occur by ac 

cident, when the Board of Railway Commissioners was created in 

1903, a conscious decision was made to limit the appeal process. 

(However, courts in Canada, and the Judicial Committee of the 

Privy Council in Great Britain, have played a major role in 

shaping the regulatory process by ruling on issues of regulatory 

jurisdiction. [51]) In place of judicial appeal, we have appeals 
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to Cabinet. As a result, the independent regulatory agency of 

American literature does not exist in Canada. [52] 

(ii) Regionalism 

Regional and provincial pressures have also shaped the 

regulatory process. Regionalism is inherent in Canada; it has 

been present since the beginning. The desire to rid British 

North America of regionalism, or sectionalism as it was then 

called, was one of the motives behind Confederation. The attempt 

failed; regionalism survived and even flourished. It survived 

for several reasons: the development of new staples which 

accentuated regional differences and strengthened the provinces' 

bargaining position; a number of Judicial Committee of the Privy 

Council decisions which strengthened the provinces' 

constitutional position[53]; and the realization by provincial 

politicians that one of the easiest ways to get elected was by 

attacking Ottawa. The development of regulation has been 

affected in two ways: it was introduced on occasion to pacify 

regional grievances; and it became one of the areas of dispute 

between the federal and provincial governments. Today's disputes 

over the regulation of off-shore resources and cable television 

are simply new forms of an old argument. 

(iii) The Interventionist State 

It is easy to exaggerate the willingness and farsight 

edness with which Canadian politicians have intervened in the 

economy. The government of Upper Canada became involved in the 

construction of the WeIland Canal only after the attempt to build 

it with private capital failed and the federal government created 

Canadian National Railways with considerable reluctance after 

investigating the alternatives. Although the Railway Committee 

of the Executive Council dates from 1851, effective railway reg 

ulation did not begin until after the creation of the Board of 

Railway Commissioners in 1904. More often than not, government 
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intervention in the nineteenth and early twentieth centuries con 

sisted of loan guarantees, gifts of land, forgivable loans and, 

of course, the tariff. Still, compared to the United States, 

government intervention has been more prevalent in Canada. 

The presence of Canadian National Railways, the Cana 

dian Broadcasting Corporation, Trans-Canada Airlines, Ontario 

Hydro, provincially-operated telephone systems and numerous 

municipally-owned utilities did affect the development of regu 

lation in Canada. On the one hand, they lessened the demand for 

regulation; on the other hand, they made the task of regulation 

more complex. (The Canadian regulatory experience is unique in 

the extent to which regulation is piled on top of government 

ownership.) In a larger sense, the existence of so many examples 

of government ownership should make us question the role of 

regulation in Canada. Few of these enterprises can be justified 

on the grounds that they promoted competition or the efficient 

allocation of resources. Government intervention in Canada, 

whether in the form of financial assistance for the construction 

of the Canadian Pacific Railway in the 1880s; the creation of the 

CBC in the 1930s; or the regulation of cable television in the 

1970s has more often restricted competition. Turning a blind eye 

to corporate takeovers, protecting inefficient industries and 

propping up failing businesses are all part of the Canadian tra 

dition of government intervention. Perhaps then, the argument 

that the object of regulation is to promote competition and the 

efficient allocation of resources has limited application in Can 

ada. If other forms of government intervention have rarely been 

used to achieve these goals, why should we expect that regulation 

has been used any differently? 

(iv) The Political Environment 

Politicians in the two countries operate within differ 

ent political systems. Both Canada and the United States are 

federal states, but the balance between the central and local 

----~~--------~--~------------------------------------------------ 
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governments differ in the two countries. The Canadian federal 

government, for example, cannot match the American federal gov 

ernment's power to regulate interstate trade. Differences be 
tween the parliamentary and congressional systems of government 

are also important. Regional and interest group pressures 

operate at different points in the two countries. In the 

parliamentary system the real debates frequently take place in 
Cabinet meetings and caucus rooms, or between interest groups and 

the bureaucracy rather than on the floor of the House. Because 

party discipline is weaker and political power less centralized 

in the American political system there is more room for 

individual initiative. In the United States, crusading 

pOliticians seeking popular issues, and re-election, have played 

an important role as advocates of regulation. [54] In particular, 

this has been the case in periods of social unrest such as the 

Progressive era (roughly 1900 to 1914), the 1930s and the 1960s 
and early 1970s when some politicians have tried to make a name 
for themselves as reformers. (Today the equivalent phenomenon is 

politicians espousing deregulation.) In Canada individual 
politicians do not have the freedom or influence to operate in 

this manner and governments cannot react to the national mood as 
quickly or as easily as individual politicians. [55] 

Before leaving this topic, some mention should be made 

of the relationship between politicians and businessmen. 
Throughout the period from 1890 to 1939 politicians in Canada 
shared a close relationship with the business elite. Several 
important politicians such as R.B. Bennett, A.E. Kemp, a former 

President of the Canadian Manufacturers' Association who became a 
member of Robert Borden's Cabinet in 1911, and C.D. Howe who 

joined Mackenzie King's government in 1935, were prominent 
businessmen when they entered politics. Others left politics to 

join the ranks of the business elite. During this period the 
concept of conflict of interest was painfully being developed: 
ministers were not expected to divest themselves of these inter 
ests upon assuming office[56]; politicians received frequent in- 
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vestment tips from their business friends; and the Prime Minister 

sought and received advice from business leaders on a regular 

basis. It is not surprising that scandals involving huge cam 

paign donations; questionable practices in the letting of con 

tracts; and even a provincial government buying a company in 

which the Premier had an interest, surfaced frequently and 

disappeared quickly. [57] What is surprising is that despite 
their close relationship many businessmen distrusted politicians 

and generally held them in low esteem. 

(v) Businessmen and the State 

Businessmen did not think that politicians could appre 

ciate their problems. Referring to politicians' attitudes to 

wards mergers the journal of the Canadian Manufacturer's Asso 

ciation complained: "The many lawyers, farmers and doctors who 

form such an important part of our Parliament, have not had the 

intimate contact with business, on which alone a sympathetic and 

intelligent opinion can be based."[58] Politicians were urged to 

run governments on sound business principles. [59] Businessmen 

felt that politicians could not be trusted because they were so 

interested in retaining office that they would abandon the 

national interest to cater to the demands of special interest 
groups. Other interest groups were accused of being concerned 
only with their own selfish ends. As B.E. Walker of the Bank of 

Commerce explained, "The attitude of the West regarding eleva 
tors, freight rates, free trade, etc., is quite natural when one 
remembers that agricultural people as a rule are both selfish and 
ignorant."[60] Apparently, central Canadian support for the 

protective tariff transcended selfishness. 

These were matters on which most businessmen whether in 

Canada or the United States agreed. Collectively, they made 

businessmen feel they were a beleagured minority operating in a 
hostile environment. [61] This feeling was probably stronger in 
the United States where distrust of big business has always been 
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greater, but it was certainly present in Canada. On the poli 

tical level, this hostility was frequently limited to rhetoric. 

Even during the so-called "trust-busting era," American presi 

dents embraced the views of businessmen in private while they 

disavowed their actions in public. Although even the trust 

busting rhetoric was more temperate in Canada there was still 

fears that the Combines Investigation Act (1910) would result in 

businesses being harassed by demagogues, malcontents and agita 

tors. [62] There were frequent complaints that there was just too 

much legislation, "Paternalism is being done to death,"[63] and 

that there were some things it just could not do, "legislation, 

has its function, but legislation which attempts to limit or 

pervert great natural laws will defeat its own ends and injure 

those whom it was designed to benefit."[64] The effects of this 

legislation on the business community cannot be measured in terms 

of economic costs alone. There were also the psychic costs: the 

undermining of belief structures; the perceived loss of status; 

the doubts raised about the direction of future legislation; and 

the feeling that freedom of choice was being limited. These 

psychic costs may have been irrational and impossible to measure, 

but they were nonetheless real and they did affect businessmen's 

behaviour. [65] 

Coupled with the belief that they were under attack 

from the rest of the community there was the ever present threat 

of competition from fellow businessmen. (Of course, honest com 

petition was always praised, it was only unfair competition that 

was criticized.) They responded to this threat by organized 

price-fixing, trade associations and seeking regulation. The 

desired regulation might be closing by-laws forcing merchants to 

conform to uniform store hours, standardized provincial bank 

ruptcy laws, or the regulation of freight rates. All of these 

tactics were part of what Michael Bliss has termed "the flight 

from competition."[66] 
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Ultimately, the flight from competition was an attempt 

to cope with uncertainty. It was here that divisions within the 

business community began to appear. Retailers opposed the price 

fixing arrangements of wholesalers, wholesalers opposed the 

price-fixing arrangements of manufactures, and all three groups 

disliked the purchasing power of the large department stores. 

The original request for the Royal Commission on Price Spreads 

came from the Canadian Manufacturers' Association. [67] There 

were also divisions between small and large businesses and it has 

been suggested that much of the criticism of big business emerg 

ed, not from the general public, but among small businessmen. [68] 

Other historians have argued that the crucial division, parti 

cularly for the earlier part of the period, was between local 

businessmen, allied with small manufacturers, and large 

financiers. Each group attempted to use the power of the state 
to further their own interests with the first group looking to 

the provincial governments while the latter group, "came to 

believe that the central government ought to use its regulatory 

power to stabilize the economy in accordance with their 

objectives, in part by controlling the behaviour of the 
provinces." [69] 

When businessmen sought regulation, entered price 

fixing arrangements or complained about too much government leg 

islation they were trying to minimize psychic costs as well as 

economic costs. There was one respect in which the psychic costs 
of Canadian businessmen differed from those of their American 
counterparts. They faced an additional uncertainty which exacted 
its toll and that was the presence of the United States. In ad 
dition to worrying about competition from Canadian businessmen 
they had to worry about competition from American businessmen and 
the actions of the American government over which they had no 
control. 
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Chapter 2 

CANADA, 1890-1939: A SOCIO-ECONOMIC SURVEY 

(1) An Overview 

The emergence of the regulatory state should be viewed 

in the context of the economic, political and social environment. 

The purpose of this chapter is to sketch briefly the general con 

tours of that environment. To anyone familiar with the period, 

this chapter will be of limited value; for those unfamiliar with 

the history, it is hoped that this chapter will serve as a useful 

reference for the rest of the study. 

The period from 1890 to 1939 has usually been viewed as 

one which began and ended in depression with a war and almost 

thirty years of rapid economic growth sandwiched in between. The 

classic economic history of this period is W.A. Mackintosh's The 

Economic Background of Dominion-Provincial Relations[l] which he 

completed in 1939 for the Royal Commission on Dominion-Provincial 

Relations. According to Mackintosh, economic growth in the 

1870s, 1880s an early 1890s (the years of the Great Depression) 

was disappointing as evidenced by the slow rate of population 

growth and emigration to the greener pastures of the United 

States. Then in the mid-1890s a combination of favourable cir 

cumstances - increased gold output in South Africa, rising 

prices, particularly for foodstuffs, low interest rates and fal 

ling transportation costs - touched off a period of expansion 

characterized by increased investment and the rapid growth of the 

West. [2] This period, which lasted until 1913, has usually been 

referred to as "the wheat boom" for as Mackintosh argues: 

The driving force behind the new period was 
wheat and the wheat-growing region. It gave 
an economic unity to the country not hitherto 
experienced and built up a degree of interde 
pendence between its different regions which 
was in sharp contrast to the isolation of the 
separate economic regions which had united in 
1867. [3] 
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The collapse of the wheat boom in 1913 was short-lived. The 

demands of the war soon took up the slack in the economy. Con 

tinued post-war expansion w~s interrupted only by a brief period 

of readjustment in the 1920s. The economy diversified, but the 

exploitation of resources, particularly those bound for export 

markets, continued to dominate the economy. (Mackintosh points 

out that wheat and wheat flour, newsprint and woodpulp, base 

metals and gold made up more than half of the value of exports in 

the last half of the decade. [4]) However, the nature of the 

growth created rigidities in the economy and when the depression 

arrived, Canada with its dependence on exports and export-based 

industries, was more seriously affected than most other coun 

tries. [5] By 1939 the Canadian economy had not yet fully 

recovered. 

(2) 1890-1914: The Wheat Boom? 

Mackintosh's picture of a prolonged depression followed 

by a wheat induced boom has been challenged on two fronts. O.J. 

Firestone and, more recently, G.W. Bertram have questioned the 

notion of a Great Depression. Firestone's reconstructed Gross 

National Product figures show that in the period from 1873 to 

1896 the GNP increased 2.5 times from $710 million to $1,800 

million, a rate faster than that of the population increase. [6] 

Bertram's figures indicate that from 1870 to 1890 manufacturing 

grew at a faster rate than it did from 1870 to 1957. [7] He has 

described the period from 1870 to 1900 as one "of substantial 

growth, increasing localization of industry and increasing spe 

cialization of firms."[8] Meanwhile, Chambers and Gordon have 

questioned the contribution of wheat to the growth of the 

1901-1911 period. They conclude that not much more than five 

percent of the total increase in per capita income can be 

attributed to wheat. [9] Bertram has directly challenged this 

conclusion, suggesting that their work is both theoretically and 

empirically inadequate. He estimates that the contribution of 

the wheat boom to real per capita income was between 24 and 30 

percent for both the 1901 to 1911 and the 1901 to 1921 

periods. [10] 
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These disagreements are more than examples of the 

problems involved in attempting to draw strong conclusions about 

economic growth with less than adequate statistics. The question 

at issue is whether important structural changes occurred around 

the turn of the century that fundamentally altered the nature of 

the Canadian economy and, by extension, Canadian society. To 

anyone interested in regulation the question is an important one, 
for if such changes did take place, one has to ask how they were 

related to the new regulatory initiatives undertaken at about the 

same time? Certainly the attention paid by politicians to the 

wheat economy indicates that they thought it was making a crucial 
contribution to the economic growth. 

It is clear that the popular impression at the time was 

that significant changes were taking place. The economy was ex 
panding, immigrants were arriving in unprecedented numbers and 
the west was being rapidly settled. The prevailing mood was one 

of optimism. One of the best indications of this sense of opti 
mism was the federal government's decision in 1903 to participate 
in the construction of a second transcontinental railway. Sir 

Wilfrid Laurier's defence of his governments policy is a good 

example of the prevailing mood: 

The flood of tide is upon us that leads on to 
fortune; if we let it pass it may never recur 
again. If we let it pass, the voyage of our 
national life, bright as it is to-day, will 
be bound in shallows. We cannot wait because 
time does not wait; we cannot wait because, 
in these days of wonderful development, time 
lost is doubly lost; we cannot wait because 
at the moment there is a transformation going 
on in the conditions of our national life 
which it would be folly to ignore and a crime 
to overlook; ••• We say to-day it is the duty 
of the Canadian parliament, it is the duty of 
all those who have a mandate from the people 
to attend to the needs and requirements of 
this fast growing country ••.. [11] 

The sense of optimism and urgency that pervades Laurier's speech 

may have contributed as much to the pre-war boom as the 
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development of the wheat economy. Suddenly, people began to 

believe in Canada. 

-- ---- -----------~ 

The other interesting feature of the speech is the 

belief that it was the duty of the government to assist in the 

development of the country. This of course was nothing new. In 

the nineteenth century there was scarcely a canal or a mile of 

railway track that had been built without the assistance of one 

or more of the levels of government. [12] Tariff policy was 

another important tool that the government used to assist in the 

development of the country. (As we shall see, regulation was a 

third.) It was in the 1850s that the tariff was first explicitly 

associated with Canada's transportation needs and this 

association survived well into the twentieth century. With the 

dramatic tariff increases following the Conservatives' return to 

power in 1878, the government went one step further in using fis 

cal policy to foster economic growth. Following the introduction 

of the National POlicy the tariff was no longer used merely to 

raise money to finance railway contruction, it was now designed 
to protect Canadian industry and attract American industry. [13] 

Thus it was not surprising that Laurier thought it was 

the duty of the Canadian government to assist in the construction 
of a second transcontinental railway. (It was soon assisting the 

construction of a third.) He was merely continuing a long Cana 

dian tradition. Public policy in Canada has always been explic 
itly developmental, although it is arguable that this has been 

true of North America as a whole. A strong developmental thrust 
has also run through American public policy. In The Governmental 

Habit, Jonathan R.T. Hughes points out that between 1815 and 1860 

about 68 percent of all canal investment in the United States 
came from public sources and that between 1861 and 1890 public 
aid for railroad construction amounted to about $350 million. In 

fact, Hughes' book leads one to the suggestion that the role of 
the state in American economic life has not been as different 
from the Canadian experience as some would suggest. However, he 
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does make an observation that points to one significant 

difference. He points out that most of the public funding of 

railroad construction occurred before government regulation was 

introduced. [14] In 1903, at the same time Laurier was justifying 

public assistance to build a transcontinental railway, his 

government was preparing to create the Board of Railway 

Commissioners to regulate freight rates. [15] In Canada public 

regulation went hand in hand with public assistance. This is a 

situation that was not unique to the railroad industry. 

Presumably, the country approved of the government's 

railway pOlicy for in the following year the Liberal government 

went to the voters and was returned with an increased majority. 

The government's development pOlicy was expensive; between 1896 

and 1913 current expenditures increased fourfold with develop 

mental projects accounting for over half the increase. Almost 

all the federal debt incurred during this period was for rail 

ways, canals, harbours and river improvements. [16] 

Perhaps the most obvious indication of the success of 

the government's developmental policy was the arrival of hundreds 

of thousands of immigrants. Between 1900 and 1914 the population 

increased by about 2.6 million from 5.3 to 7.9 million, an in 

crease greater than that of the preceding thirty years. In a 

society that knew nothing of the measurement of gross national 

product, the importance of such a visible indication of growth 

cannot be overestimated. There were other obvious indications: 

between 1900 and 1914 the number of miles of rail lines more than 

doubled; [17] and the production of wheat increased almost 

fourfold from 59.9 million to 231.7 million bushels. [18] The 

growth rate of Canadian cities between 1901 and 1921 was equally 

impressive: Montreal almost doubled in size; Toronto more than 

doubled; Winnipeg's population increased fourfold; and 

Vancouver's increased fivefold. [19] By 1921 more than half of 

Canada's population lived in urban areas. [20] After a slow rate 

of growth in the 1890's the gross value of manufacturing doubled 
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from 1900 to 1910 and then more than tripled during the following 

decade. [21] During the second decade, manufacturing's 

contribution to the GNP exceeded that of agriculture for the 
first time. [22] 

--- ---- ----------------------------------------~ 

Not all of the changes that occurred can be measured in 

simple terms of growth. Manufacturing output increased, but the 

rate of growth was not uniform across Canada. Much of the new 

development took place in Ontario and Quebec and often it was a 

matter of existing firms becoming larger. Small companies, 

frequently family owned, gave way to larger joint stock com 

panies. Promoters like Max Aitken, who later became Lord Beaver 

brook, emerged who knew more about raising capital and arranging 

mergers than they did about manufacturing. Aitken was active in 

the consolidation movement that lasted from 1909 to 1913. In 
those five years, as a result of a series of mergers, 221 enter 
prises were reduced to 97 with gross assets of more than $200 

million. [23] 

There was a certain amount of hostility to this wave of 

mergers, but it was not met with the distrust and hostility that 

confronted American big business. The latter part of the nine 

teenth century and the first few years of this century have 

usually been referred to as "the Progressive Era." Most American 

historians have interpreted the progressive movement as a 

reform-oriented reaction to the rapid socia-economic changes 
that had taken place since the 1870s. Beyond that there is 
little agreement. Older interpretations tended to concentrate on 
the "trust-busting" of Presidents Roosevelt and Taft. More 

cautious historians have identified certain themes: "government 

regulation of economic power, the application of scientific ideas 
to social problems, a concern for the quality and preservation of 
the environment, and reform of pOlitical institutions to make 

government more effective."[24] Another historian has 
characterized the period as "an age of organization."[25] More 
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controversially, Gabriel Kolko has interpreted progressivism, not 

as an impulse towardS reform, but as "the triumph of 

conservatism." [26] 

One thing on which most historians would agree is that 

the Progressive era produced a new, expanded role for governments 

at all levels. If it is an exaggeration to claim that modern 

government regulation was born in the Progressive era, it is 

certainly true that during this period it emerged from its 

infancy. [27] It is possible to suggest three reasons for the 

rapid growth of regulation: a distrust of big business and of 

business practices generally; a lack of faith in politicians and 

in traditional political institutions; [28] and the emergence of 

"a new class" of middle-class professionals skilled in the social 

sciences. The distrust of business practices produced a demand 

for government regulation but there was a feeling that 

politicians were either unable or unwilling to act as regulators. 

The middle-class professionals were there to help identify the 

problem areas and urge reform and then they graciously offered to 

staff the specialized agencies and commissions that were created 

to regulate business. In the process the notion arose that 

regulation was scientific, i.e., impartial, and that it had been 

taken out of politics. This was never more than an ideal, but it 

is the ideal that lies at the heart of modern regulation. [29] 

In Canada the progressive impulse was much weaker. The 

"robber baron" view of businessmen never took hold of the pub 

lic's imagination in the way it did in the United States. Nor 

did the muckracking journalism that sustained this view and 

produced such books as Upton Sinclair's The Jungle[30] ever 

become as widespread in Canada. "Trust-busting" never became as 

much a part of our political rhetoric as it did in the United 

States. In 1910, at the height of the consolidation movement, 

the Combines Investigation Act[31] was passed but it was much 

weaker than similar American legislation. It was weaker because 

Canadian politicians and probably most Canadians, had a different 
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attitude towards big business 'than their American neighbours. 

The essence of this attitude can be inferred from the following 

statements made by Mackenzie King during the debate on the 

legislation: 

The legislation is in no way aimed against 
trusts, combinations and mergers as such, but 
rather only at the possible wrongful use or 
abuse of their power, of which certain of 
these combinations may be guilty. [My emphasis.] 

The great mistake which was made by the Sherman 
Anti-Trust Act, and a mistake which has been made 
I think in discussions on the subject even in this 
House, has been that the measure was aimed against 
trade combinations as such. [32] 

Still, the progressive impulse was present in Canada 

and it did contribute to the introduction of an impressive amount 

of government regulation. It also manifested itself in a number 

of other ways: a desire to "purify" pOlitics by minimizing 

patronage and corruption: an attempt to improve living conditions 

in the rapidly-growing cities by introducing public health meas 

ures: the naive belief that society could be improved by the 

introduction of prohibition: and an inclination by interest 

groups to organize. Cities formed the Union of Canadian Munici 

palities, businessmen organized the Canadian Home Manufacturers' 

Association, Franco-Ontarians established the Association Cana 

dienne-Française d'Éducation d'Ontario and of course workers and 

farmers organized. 

Although unions had existed in Canada for many years by 

1900 only 20,000 workers were unionized. Fourteen years later, 

there were about 100,000 union members, thanks in part to the 

influence of Samuel Gompers' American Federation of Labour. [33] 

This period also saw the creation of a separate federal Depart 

ment of Labour in 1909 under the control of the labour expert 

(and Harvard Ph.D.) William Lyon Mackenzie King. Two years 

earlier, while still a Deputy Minister, King had been largely 

responsible for the passage of the Industrial Disputes Investi- 
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gat ion Act. [34] Despite their impressive increase in numbers 

and the government's acknowledgement of the importance of labour, 

trade unionists did not have very much influence in the shaping 

of public policy. The same could not be said about farmers' 

organizations. 

Organizations such as the Grange and the Patrons of 

Industry, which were established in the 1880s and 1890s, were on 

the wane by 1900. Beginning early in this century new, more 

stable organizations apeared to take their place. In 1902 the 

Farmers' Association of Ontario was formed and the Territorial 

Grain Growers' Association and the Manitoba Grain Growers' 

Association soon followed. Then in 1909 the Canadian Council of 

Agriculture was formed. Better organized than factory workers, 

it was the farmers and their leaders who were the most persistent 

critics of public policy: 

Our national policy has deliberately and per 
sistently fostered urban industries at the 
expense of rural. Our cities have grown with 
feverish haste, not because their growth pro 
vided advantages for the average city resi 
dent, but because it gave opportunity to the 
Big Industries and big landowners to exploit 
the labour of a large number of workers and 
to gather into their own pockets the "un 
earned increment". [35] 

The farmers' major grievance was the protective tariff, the one 

issue most immune to their attacks. 

(3) The Impact of World War I 

The grievances of labour and farmers were intensified 

by the experience of World War I. Like other Canadians they were 

angered by rumours of huge profits being made by manufacturers 

and food processors while they were being asked to make sacri 

fices. This produced the demand that conscription of wealth 

should accompany the conscription of men. Workers felt that 

their wages were not keeping up with the cost of living which 
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increased sharply after 1915. [36] In part they responded by 

joining unions, doubling the membership which reached more than 

one-third of a million in 1919. They also responded by showing 

increased interest in more radical alternatives such as the In 

dustrial Workers of the World ("Wobblies"), the Social Democratic 

Party and the One Big Union. 

Farmers were generally more supportive of the govern 

ment's war effort until it retracted its promise to exempt farm 

ers' sons from conscription. Some 5,000 of them expressed their 

disapproval by going to Ottawa to protest the decision. Under 
lying the farmers specific grievances was a concern, particularly 

strong in Ontario, that rural depopulation was undermining rural 

life and contributing to a breakdown of traditional values. [37] 

There was a strong element of righteousness in the farmers move 
ment. When the Canadian Council of Agriculture presented its 

Farmers Platform in 1917 it called for the abolition of patron 
age, prohibition, the vote for women, the nationalization of all 

railway, telegraph and express companies and political reform 

through the introduction of initiative, referendum and re- 

call. [38] Although the farmers movement did have a progressive 

strain ih it, it was ultimately based on the assumption that 

they, more than any other group, knew what was best for Canadian 
society. 

By the end of the war Canada was deeply divided: 
angered by conscription and the dispute over bilingual schools in 
Ontario, French Canadians felt isolated from the rest of Canada; 
stronger and more militant than ever, organized labour increas 

ingly talked about confrontation; and angered by the failure of 
their march on Ottawa, farmers began to discuss political action. 
Some Canadians expressed concern over the tendency of interest 
groups to combine. J.W. Flavelle, the prominent Toronto busi 

nessman, warned: 

There is a grave danger to the State when 
sections of the community organize almost 
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wholly for their own benefit, and, with in 
creasing power, undertake to dictate to the 
community and to frighten pOliticians, that 
the thing which they consider best must be 
given, or they will exercise the power of 
their organizations to bring such discomfort 
to the community and politicians that they 
will secure what they demand. [39] 

Others acted more pragmatically; the Canadian Manufacturers' As 

sociation organized the Canadian Reconstruction Association to 

present its views on the direction that post-war society should 

take. 

There were as many prescriptions designed to heal 

Canada's wounds as there were self-professed physicians. One 

such prescription urged Canadians to apply the sense of duty and 

sacrifice they had shown during the "Great War" to solving the 

country's post-war problems. Another suggested that the remedy 

lay in a "new Christianity." Others urged a return to individual 

initiative. [40] Almost everyone urged reform but few agreed on 

the form it should take. Although reform was certainly in the 

air in 1919, surprising little came of it. Undoubtedly some 

people were frightened by the Winnipeg General Strike. [41] It 

started out as a dispute over wages and collective bargaining and 

escalated into a month long general strike; finally, it was 

transformed by almost every newspaper in the country into an 

attempt by foreign-born Bolsheviks to take over the city of 

Winnipeg. Others may have been disillusioned by the limited 

success of those reforms that were achieved, the vote for women 

and prohibition. Prohibition did not cure any of the social ills 

that some had predicted and, judging by the number of 

prescriptions doctors began to issue, it caused a large number of 

new medical problems. Nor did the enfranchisement of women have 

the purifying effects on politics that some people had hoped 

would result. Women demonstrated a remarkable tendency to vote 

much the same as men had always voted. 
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Admittedly, there were some electoral surprises al 

though it is doubtful if these could be attributed directly to 

the new female voters. A few labour candidates such as J.S. 

Woodsworth (who was to become the first leader of the CCF in 

1933) began to meet with electoral success while farmers' gov 

ernments were elected in Ontario in 1919 and in Alberta in the 

fallowing year. In the 1921 election, 65 Progressives were 

returned giving them more seats than the Conservatives. 

(4) The 1920s: The Resurgence of Regionalism 

The war exacerbated existing social tensions. It also 

expanded the role of the government in the economy and greatly 

increased government spending. [42] The federal government in 

troduced a business profits tax and an income tax to finance the 

war effort. In addition, the government had to intervene because 

of the breakdown in international trade, the rapid rate of 

inflation and shortages of essential raw materials. The three 

years from 1917 to 1919 witnessed the creation of a number of 

agencies in an attempt to cope with these problems. A Food 

Controller, a Fuel Controller, a Paper Controller, a War Trade 

Board, a Food Board, an Acting Commissioner re Cost of Living, a 

Wheat Board and a Board of Commerce regulated everything from the 

profits of coal dealers, to the export price of wheat, to the 

amount and price of newsprint that Canadian manufacturers had to 

sell to domestic newpapers. [43] Although the wartime economy was 

extensively regulated, it has been suggested that it was 

controlled less than that of any other major belligerent. [44] 
In the United States, for example, President Wilson took over the 

control of all the railways. The experience with extensive 
regulation was short-lived; by 1920 none of agencies mentioned 
above were operating. The economy had been deregulated; only the 

income tax and the legacy of the wheat board remained. 

The war-induced inflation lasted until about 1920 and 
was followed by a period of readjustment which lasted for about 
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two years. The fall in prices that occurred was particularly 

hard on the farm community. [45] There was also a brief period of 

unemployment. Secondary industry recovered fairly quickly, but 

the wheat economy and the Nova Scotia coal industry took longer 

to get back on their feet and it was not until the middle of the 

1920s that the prairie and maritime economies were fully 

recovered. Growth was stronger in the second half of the decade; 

in the 1919-1926 period the average annual rate of growth in 

manufacturing was 4.0 percent while in the next three years it 

was 9.3 percent. [46] Large establishments became even larger; 

between 1923 and 1929 almost 46 percent of the total increase in 

manufacturing employees occurred in firms already employing over 

500 workers. [47] One of the industries contributing to this 

trend was the automobile industry which rose from eighth to 

fourth place in terms of gross value of production. [48] There was 

a regional pattern to the growth in manufacturing during the 

decade. The Maritime's share of the country's manufacturing 

output declined from 7 to 4.5 percent. [49] 

Economic growth in the 1920s was also characterized by 

the growing importance of "new" staples - hydro-electric power, 

pulp and paper, and minerals. The amount of developed water 

power more than doubled during the decade, newsprint capacity 

more than tripled and the value of non-ferrous metals almost 

doubled. The inCrease in the amount of acreage devoted to wheat 

production was only about 25 percent. [50] It is significant that 

the growth in the new staples took place largely in Ontario, 

Quebec and British Columbia where natural resources were under 

the control of the provincial governments. On the other hand, 

the wheat economy was centred on the prairies where the Dominion 

government retained control of the resources until 1930. [51] The 

growing importance of these staples together with the increasing 

use of the automobile and the truck increased the obligations and 

the revenues of the provincial governments and generally raised 

their status. As a result the jurisdictional disputes of the 

1920s and 1930s between Ontario and Quebec and the federal 
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government over the regulation of insurance and control of water 

power sites on the Ottawa and St. Lawrence Rivers were more 

contests between equals. 

The federal government's total budgetary expenditures 

remained relatively stable during the decade; they declined in 

the early 1920s and then increased by about 15 percent there 

after. [52] On a per capita basis they actually declined while 

the total per capita debts and expenditures of municipalities and 

the provinces rose by over 20 and 70 per cent respectively. [53] 

While in terms of the expansion of government activi 

ties it may be true that, "No obvious and pressing challenge to 

action presented itself in the federal sphere •.. ", [54] the gov 

ernment in Ottawa was faced with pressing challenges in the form 

of regional protest movements. The 65 Progressives elected in 

1921 out of a total of 235 seats in the House of Commons gave the 

western farmers an impressive amount of pOlitical influence. 

Mackenzie King, the new Prime Minister, spent much of his first 

term in office attempting to co-opt the Progressives whom he saw 

as misled Liberals. While the Progressive movement was slowly 

waning as a result of King's attention, the Maritime Rights move 

ment was quickly waxing as a result of his neglect. The absorp 

tion of the Intercolonial into the Canadian National Railways, 

the failure of the region to participate fully in the economic 

prosperity of the early 1920s and a general feeling of powerless 

ness brought the Maritimers' long-standing regional grievances 

out into the open. In 1925 Maritimers decisively rejected the 

Liberals returning only six members as opposed to the 25 they had 

returned in 1921. [55] In both cases regional discontent was met 

by a reduction in freight rates: in the west the Craw's Nest 

Pass Agreement of 1897 was reinstated; in the east the Maritimes 

Freight Rates Act[56] of 1927 reduced rates by 20 percent. In 

both cases, as will be discussed below, the Board of Railway 

Commissioners was by-passed. 
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Even before the stock market crash of 1929 there were 

indications the Canadian economy was in trouble. The main 

problem was one of overproduction. In 1928 farmers produced more 

than 500 million bushels of wheat, the largest crop prior to the 

1950s. [57] Unfortunately this occurred at the same time that 

countries such as the Soviet Union were bringing new areas into 

production. A more serious problem existed in the newsprint 

industry which had expanded so rapidly in the 1920s. After 1927, 

prices began to fall and plants operated at less than capacity. 

Given their heavy fixed costs manufacturers could not cut back on 

production quite as easily as wheat farmers. It has been sug 

gested that Canada was headed for a minor downturn when the de 

pression struck and this made it all the more severe. [58] 

(5) The 1930s: In Search of New Policies 

Nineteen-thirty was a pivotal year; it is not just that 

it marked the end of about 30 years of almost uninterrupted 

growth, it also marked the culmination of the first phase of the 

national policy. The national policy was a broad developmental 

policy designed to stimulate economic growth and integrate the 

country by opening the West, encouraging immigration, protecting 

domestic manufacturing, exploiting natural resources and spanning 

the continent with rail-lines. By 1914 it was obvious that it 

had been a success. The election of 1911, which saw the defeat 

of the Liberal government's plan to alter the tariff, was a 

symbolic affirmation of the strength of the national policy. In 

fact, it may have been too great a success. [59] In some quarters 

there were rumblings of discontent about the number of immigrants 

and it became obvious the country had more transcontinental 

railways than it could economically support. Although new 

problems emerged after the war, the marketing of wheat is one 

example, government policy remained the same except to the extent 

that the developmental impetus shifted to the provinces. This 

was finally acknowledged in 1930 by the transfer of the natural 

resources from the Dominion to the individual prairie provinces. 
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The transfer of jurisdiction over natural resources 

coincided with the collapse of the western grain economy. The 

average farm price for the 1929 wheat crop was over $1 a bushel, 

a year later it was under 40 cents. [60] The Central Selling 

Agency advanced the farmers more per bushel than was later real 

ized in sales and the federal government had to move in to guar 

antee the agency. [61] The conjuncture of the agricultural 

crisis with an industrial crisis increased the impact of the 

Depression. The decline in economic activity from 1929 to 1933 

was greater than that of any other country with the exception of 

the United States. [62] One reason why Canada was so vulnerable 

was because of its dependence on international trade and the 

collapse of world trade was one of the most serious consequences 

of the depression. Not only was the decline to 1933 greater than 

in most other countries, the recovery after 1933 was slower. 

With the exception of isolated sectors such as the mining indus 

try, the economy had not yet recovered by 1939 when World War II 

broke out. 

The human dimension of the depression was even more 

alarming. In 1933 as many as 25 percent of the work force were 

unemployed and 1.5 million people depended on direct relief. [63] 

Thousands of people drifted back and forth across the country in 

search of non-existent work. As the number of transients 

increased the government responded by deporting 25,000 people 

between 1930 and 1934. [64] 

For the first time since the end of the war people 

began to think seriously about social issues. Obviously, much of 

this thought was directed towards figuring out what had gone 

wrong and suggesting solutions that would ease the effects of the 

depression. The League for Social Reconstruction was founded in 

1931-32 by a group composed largely of eastern academics to look 

at these kinds of problems. In its book Social Planning for 

Canada published in 1935, the league argued that, "Competition 

has destroyed itself, planning is necessary. The choice before 
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us is between anarchic planning for private profits, or unified 

and comprehensive planning for the common good."[65] 

The League for Social Reconstruction played an active 

role in the creation of the Co-operative Commonwealth Federation 

in 1933. The C.C.F. was committed to, "The establishment of a 

planned, socialized economic order, in order to make possible the 

most efficient development of the national resources and the most 

equitable distribution of the national income." [66] A planned 

economy was the solution offered by the League for Social Recon 

struction and the C.C.F., but it was a solution that did not hold 

a great deal of attraction for the voters. 

Far more attractive was the solution offered by the 

Social Credit Party. It was almost solely the creation of 

William Aberhart, an Alberta high-school principal and part-time 

fundamentalist preacher. The prairies was a debtor region and 

when in debt, North American farmers have always had a fascina 

tion with monetary policy. Usually the fascination has centred 

on various schemes to encourage inflation which reduces the real 

impact of indebtedness. Aberhart's particular inflationary 

scheme was derived from Major Douglas' theories of Social Credit. 

He preached the Social Credit message every Sunday to thousands 

of receptive radio-listeners until he had enough converts to 

sweep the United Farmers of Alberta from office in the provincial 

election of 1935. In the federal election of the same year, 

Social Credit candidates won 15 of 17 seats in Alberta and two in 

Saskatchewan. [67] 

The federal government's response to the Depression was 

cautious. One of the first acts of the newly elected government 

of R.B. Bennett was to raise tariffs to unprecedented lev- 

els. [68] This was accompanied by an equally traditional com 

mitment to a balanced budget, a commitment only reluctantly 

abandoned by the King government in 1938. Government monetary 

policy was "conspicuous by its virtual absence."[69] Bennett's 
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New Deal legislation of 1935 was a significant innovation but it 

was more significant for constitutional reasons than for social 

reasons. [70] 

The constitution took on a new importance in the 1930s. 

Federal legislation was overturned because it intruded into the 

provincial domain while provincial legislation was overturned for 

the opposite reason. [71] The fiction that the provinces and 

municipalities were responsible for relief was maintained only by 

the extensive use of federal grants-in-aid. Eventually, the 

Federal government assumed about 40 percent of the amount spent 

on relief from 1930-37. [72] Even this left the provinces in a 

very precarious financial position. Several of the provinces 

were on the edge of bankruptcy for most of the decade. 

The Depression quickly demonstrated the poverty of tra 

ditional Canadian public pOlicy. Up until 1930 a growing economy 

had obscured most of the inadequacies but in the next few years 

they quickly became apparent. The problems of the 1930s - over 

production, falling prices, unused capacity, massive unemploy 

ment, widespread mortgage defaulting were not the kinds of prob 

lems that could be solved by continued reliance on a national 

policy committed to private sector growth and rather limited 

intervention by federal and provincial governments. Throughout 

the 1930s the governments of R.B. Bennett and Mackenzie King 

slowly and half-heartedly groped for a new set of policies (with 

the exception of Bennett's sudden conversion near the end of his 

term in office). At the end of the 1930s the country was still 

struggling with the Depression, but there were indications in the 

creation of a central bank in 1934, the beginnings of a govern 
ment role in the marketing of natural products, and the appoint 
ment of the Royal Commission on Dominion-Provincial Relations 

that new approaches were emerging. 
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Chapter 3 

THE REGULATION OF TRANSPORTATION 

(1) Transportation in Canadian History 

Ever since the arrival of the first fishing fleet in 

the sixteenth century transportation has played a crucial role in 

Canada's development. The very existence of Canada is a triumph 

of transportation over geography. Most obviously, it has pro 

vided the means to move the all important staples to export mar 

kets, but this is not the only imperative which has shaped its 

development. The emergence of new staples created the demand for 

new modes of transportation, other factors influenced when and 

where they were constructed. The WeIland Canal and the canals on 

the St. Lawrence were built in the 1830s and 1840s even though 

it was cheaper to ship goods via the Erie Canal through the port 

of New York. The Canadian Pacific Railway was built in advance 

of demand to honour the bargain that brought British Columbia 

into Confederation and it was built across the wilderness of the 

Canadian Shield because of the threat posed by the United 

States.[1] 

The place of transportation in Canadian history can be 

assessed by looking at the extent of government assistance. [2] 

Originally it took the form of building roads and timber slides. 

Then, when the government of Upper Canada took over the WeIland 

Canal in 1841 further acknowledgement was given of its import 

ance. Government involvement took on new significance with the 

arrival of the steam railroad. The first line was built in 1836 

and numerous others were chartered in the next few years. How 

ever, by 1850 British North America had only sixty-six miles of 

track. The railway age in Canada did not begin until 1850. Dur 

ing the next ten years 2,000 miles of track were laid and for the 

next 100 years railroads were the dominant form of transporta 

tion. [3] Railway policy was transportation policy. 
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In theory, the railway boom of the 1850s was the work 

of private enterprise; in reality, it was private enterprise 

with a generous amount of government assistance. The Guarantee 

Act of 1849[4], which guaranteed half the bonds of any railroad 

over seventy-five miles in length once half of the line was 

completed, and the Municipal Loan Fund Act of 1852[5], which 

allowed municipalities to borrow money to assist construction, 

provided much of the necessary capital. The preamble to the 1849 

Act offered a justification for government assistance that was 

repeated with only minor variations on innumerable occasions 

during the next several decades: 

Whereas at the present day, the means of 
rapid and easy communication by Rail-way, 
between the chief centres of population and 
trade in any country and the more remote 
parts thereof, are become not merely advanta 
geous, but essential to its advancement and 
prosperity; and whereas experience has shown, 
that whatever be the case in long settled, 
populous and wealthy countries, in those 
which are new and thinly peopled and in which 
capital is scarce, the assistance of Govern 
ment is necessary. 

The almost total identification of the politicians of the day 

with the railroad interests provided equally valuable, if less 

tangible, assistance. It was an age when perhaps the most prom 

inent Tory politician in the United Canadas could declare, "All 

my pOlitics are railroads." Sir Allan MacNab, who made this 

claim, was the President of three railway companies, the Chairman 

of another and a director of at least two more. [6] MacNab was 

not unique, almost every politician of note was involved with at 

least one of the many companies. 

As it turned out, it was only too easy to promote con 

struction. Soon central Canada had more railways than it needed 

and a far larger debt than it could handle. [7] The first railway 

boom ended in 1857 leaving many municipalities with massive 

debts. The boom also produced Canada's first railway scandal. 

Sir Francis Hincks, who was responsible for much of the railway 
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legislation, left Canada in 1855 to become the Governor of 

Barbados after he had been accused of profiting a bit too 
handsomely from a railway transaction. 

(2) Early Regulation 

(i) Railway Charters and Cabinet Committees 

Direct assistance, in the form of subsidies, 

guarantees or land grants is only one example of the use of 
government intervention to alter economic behaviour. Taxation, 

including tax expenditures, government ownership and regulation 

are other examples. A minimal amount of regulation was present 

in the railway charters. For example, one act of incorporation 
stated that the same tolls were to be paid by all persons, "so 

that no undue advantage, privilege or monopoly may be afforded to 
any person or class of person." The government had the right to 

tax dividends when they exceeded a certain figure as a crude 
means of regulating rates. [8] Such clauses were common in 

charters in the 1840s. 

In 1851 the Canadian government passed the Railway 
Clauses Consolidation Act[9], six years after the British gov 

ernment passed its first general railway act. As its name sug 
gests it was a consolidation of clauses contained in charters 

including a fifteen percent limitation on profits. It also con 
tained regulations in regard to the posting of rates, the elec 

tion of directors and the operation of the train. For example, 
s. XXI provided that a steam whistle or bell, weighing at least 

thirty pounds, was to be blown or rung at least eighty rods from 
a highway crossing and this was to be continued until the highway 

was crossed. 

Later in the same year an act to encourage the con 
struction of a railway "throughout the whole length of this 

Province" was passed. [10] The railroads that had thus far been 
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built or planned were relatively short lines that connected with 

American lines or terminated at ports. The above mentioned act 
was designed to encourage the construction of a main line that 

would connect with the shorter local lines. Like the construction 
of the canals, it was a deliberate attempt to encourage east-west 

transportation ties. Section XVII of the act created a Board of 
Railway Commissioners, composed of the Receiver General, the In 

spector General, the Commissioner and Assistant Commissioner of 
Public Works and the Postmaster General, "for better ensuring the 

attainment of the objects proposed in the said Act." The Board, 
which soon became known as the Railway Committee of the Executive 

Council, was responsible for examining and approving the line the 
railway was to take, the gauge, the types of rails used and the 

method of construction as a means of protecting the public's 
money. Although the policing function was not entirely absent, 

Canada's first regulatory body (in the form of a cabinet com 

mittee) was created in an act designed to promote railway con 

struction. 

The collapse of the railway boom did not diminish the 
insatiable demand for more railways, it merely necessitated the 

emergence of a larger political unit to underwrite even more ex 
tensive construction. As much as it was an agreement to unite 

British North America pOlitically, Confederation was a promise to 
span it with rails. Nova Scotia was attracted by a clause in the 

British North America Act promising a rail connection with the 
St. Lawrence River; British Columbia was promised a transconti 
nental railway within ten years; and Prince Edward Island was 
lured by a Dominion promise to assume its railway debts. With 

Confederation it became necessary to pass legislation that would 
be applicable to all the railways under the jurisdiction of the 

new Dominion. The Railway Act of 1868[11] was basically the 1851 

Act and its amendments together with the 1857 Act for the Better 

Prevention of Accidents on Railways. [12] The Railway Committee 
of the Executive Council became the Railway Committee of the 

Privy Council. 
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In 1880, an agreement was finally reached with the 

newly formed Canadian Pacific Railway to construct the trans 

continental railroad that had been promised to British Columbia 

almost ten years earlier. [13] Two clauses in the agreement are 

worth noting: the first stipulated that Parliament could not 

reduce tolls until a ten percent per annum profit had been made 

on the capital expended[14]; the second, Article 15, (s. 15) gave 

the company a practical monopoly in the west by prohibiting for 

twenty years the construction of federally chartered lines south 

of the Canadian Pacific. Criticism of Article 15 began 

immediately and this was soon followed by criticism of rates. In 

1883 the Winnipeg Board of Trade argued that because of the 

generous assistance given to the company by the government (25 

million acres of land and $25 million) the railroad should be 

operated at a loss. [15] 

In Ontario, co~plaints focused on the issue of rate 

discrimination and the take-over in the 1880s by the Canadian 

Pacific and the Grand Trunk of some of the smaller companies. In 

1883, a year after the Grand Trunk acquired the Great Western, 

its main rival in southwestern Ontario, a Toronto jeweller com 

plained: 

From present appearances it seems doubtful 
whether in the near future the railways won't 
control this country instead of the country 
controlling the railroads .... Corporations 
are said to be soulless, and these are not 
exceptions to the rule as anyone may judge 
from the past record, either of the Grand 
Trunk of the Canadian Pacific ••.. They 
charge the extreme limit the law allows and 
in many cases go beyond it, and sufferers 
from their legalized tyranny have no chance 
of redress. [16] 

(ii) Strengthening the Railway Committee 

In 1882 Dalton McCarthy, a Conservative backbencher, 

introduced a bill calling for the creation of a Court of Railway 
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Commissioners and he continued to do so every year until 1885 

when, with the support of the Toronto Board of Trade, one of his 

bills got as far as the Railway Committee of the House. Here it 

was met with opposition from both the railways and some shippers 

and was dropped in return for the promise of a Royal 

Commission. [17] The Commission was appointed in 1886, "to 

consider the advisability of creating a Commission." [18] In 

their Report the Commissioners agreed that rebates, unjust 

discrimination and disputes between railways were evils that 

should be eliminated. Then they went on to add, " ••. in many 

cases the railways are more sinned against than sinning and 

require protection from exactions and demands by the public 

frequently as unreasonable as the alleged offences of the 

railways themselves."[19] They thought there were two possible 

ways of implementing their recommendations: by creating an 

independent commission or by strengthening the powers of the 

Railway Committee of the Privy Council. They preferred the 

latter alternative because they considered it undesirable to 

create a body "beyond the direct criticism and control of 

Parliament." [20] 

In 1888, the same year in which the Railway Committee 

of the Privy Council was strengthened, the government reluctantly 

John A. Macdonald's government accepted the Royal Com 

mission's recommendations and introduced legislation, "to make 

arrangements and to regulate matters between the trading com 

munity and farmers and the railways."[21] During the debate on 

the bill no one argued in favour of a commission. In fact, the 

main topics of discussion were the safety of crossings and the 

responsibility of railway companies for injuries to farm animals. 

The one more substantive issue raised concerned the power given 

to the Railway Committee to expropriate the property of one com 

pany for the use of another. The Liberal opposition was con 

cerned about this and wanted to allow appeals to the Supreme 

Court rather than to the Privy Council (in effect the Cabinet). 

This proposal was rejected. [22] 
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decided that the Canadian Pacific's monopoly clause had to go. 

It was originally granted not just to prevent competition, but to 
ensure that all freight would be shipped across Canada rather 

than through the United States. The Manitoba government, more 
interested in lower freight rates than nationalistic considera 

tions, granted charters to companies to build lines south to the 
United States border. The federal government disallowed the 

charters until it became apparent that the political costs of 
further disallowances were greater than the economic costs of 

ending the monopoly. The results were immediate; with the help 
of a provincial subsidy the Northern Pacific moved north into 

Manitoba and the Canadian Pacific was forced to lower its rates 
from Winnipeg to Fort William in order to compete. [23] 

Neither the strengthening of the Railway Committee of 

the Privy Council nor the elimination of the Canadian Pacific 
monopoly in the west produced the desired results. Complaints 

persisted, particularly about differences in rates for similar 
distances. [24] One factor which contributed to discrimination in 

rates was competition between the Canadian Pacific and the Grand 
Trunk and between the Grand Trunk and American companies. Rate 

wars were common in the United States in the l880s and l890s and 
the two Canadian companies occassionally became involved. They 

also became involved in the usually unsuccessful attempts to end 
the rate wars through industry wide agreements. [25] Competition 

lowered rates where it existed; where it was absent rates were 
increased to make up for lower rates elsewhere. This situation 

produced considerable disparity in rates. 

(iii) The Crow's Nest Pass Agreement 

The first general rate decrease produced by federal 
government action occurred in the late l890s. However, it was 

not the Railway Committee of the Privy Council that was respons 
ible. Rates fell as a result of the Crow's Nest Pass Agreement 

of 1897 between the Canadian Pacific and the federal govern- 
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ment. [26] The company agreed to reduce the rate on grain and 

flour from all points in the west to eastern ports by three cents 

a hundredweight and rates were reduced by 10 to 33 1/3 percent on 

several commodities going to the west such as agricultural 

implements, binder twine, window glass and fresh fruit. In 

return, the federal government gave the Canadian Pacific a 

subsidy of $11,000 per mile to construct a 330 mile line through 

the Crowls Nest Pass to Nelson, British Columbia. 

The agreement contained all the important elements of 

Canadian railroad pOlicy: it subsidized construction; it opened 

up the mineral-rich interior of southern B.C. for development; it 

insured that the region would be served by a Canadian rather than 

an American railway; and it countered regional grievances. The 

agreement was also designed to reward old friends and to win new 

ones for the recently elected Liberal government. The owners of 

the Toronto Globe, a traditionally Liberal newspaper, profited 

handsomely. However, the C.P.R. which was well known for its 

Conservative sympathies was not won over. It accepted the Lib 

eral governmentls money, but continued to support the Conserva 

tives. [27] Further rate reductions took place as a result of a 

1901 agreement between the Manitoba government and the Canadian 

Northern (the Manitoba Agreement). [28] Although not a party to 

the original agreement, the Canadian Pacific eventually lowered 

its rates to comparable levels. As a result, between 1903, when 

the Manitoba Agreement went into effect, and 1918, rates were 
below those allowed by the Crowls Nest Pass Agreement. 

(3) The Creation of the Board of Railway Commissioners 

(i) The Case for Regulation 

By the end of the 1890s it was apparent that the Rail 

way Committe of the Privy Council was not appropriate for the 

task of regulating Canadals railroads. In 1899, S.J. McLean, an 

economist and a lawyer, was appointed to a one-man commission 

----------------------~----------------------------- 
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to study the problem. McLean amply demonstrated the need for 

regulation. [29] In his Report he cited numerous examples of rate 

grievances. The cost of shipping a car load of sugar from 

Toronto to Barrie, a distance of 64 miles, was the same as the 

cost of shipping a car load from Toronto to Windsor, a distance 

of 230 miles. It cost less to ship nails from Hamilton to 

Elmira, a distance of 63 miles, than from Brantford to Elmira, a 

distance of 34 miles. [30] There were also complaints about 

freight classification, unannounced rate changes, rebates and 

excessive transcontinental rates. McLean rejected the claim that 

competition would act as a regulator. Where competition did 

exist it either took the form of destructive rate wars or, more 

often, ended in rate agreements, i.e., private cartels. 

Regulation was necessary because, "The large amount of capital 

demanded by railroad construction, added to the question of 

situation, makes the railroad an economic monopoly. The prices 

charged under such conditions will be on a monopoly, not on a 

competitive basis.fI[31] McLean also invoked the public interest 
argument: 

It must be remembered that the railway oc 
cupies a dual position; it is not only a body 
organized for gain, but also a corporation 
occupying a quasi-public position and per 
forming public functions .•.. Regulation of 
some sort must exist .... The question of 
regulative control can be met in one of two 
ways, State ownership or Commission regula 
tion. There is no middle course. [32] 

His case for regulation was almost a restatement of the tradi 
tional text-book justification - to correct or control the im 
proper allocation of resources caused by monopoly as a means of 
furthering the public interest. 

McLean ruled out the continued use of the Railway 
Committee of the Privy Council as a regulatory body. The mem 

bers' lack of technical training, the dual political and ad 

ministrative function of the Committee; the lack of tenure; and 
its inability to move around the country, which meant that com- 
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plainants had to travel to Ottawa, were the reasons given. [33] 

As evidence, McLean pointed out that of the 408 cases that came 

before the Committee between 1889 and 1896 only seven dealt with 

rates, [34] but as his Report suggested, rates were a major griev 

ance. Although McLean preferred an independent commission, he 

rejected both the British and American models. The defects of 

both were similar: a reliance on the courts for enforcement; 

insufficient attention was paid to the technical qualifications 

of the members; the expense to the complainant was often too 

great; and the tenure provisions were inadequate. [35] 

McLean's Report obviously affected the government's 

decision to create an independent, specialized commission. There 

was also widespread public support, particularly in Ontario and 

the West. [37] In the Laurier Papers there are letters from the 

South Perth Reform Association and the North Grey Farmers' Insti 

tute urging the creation of a commission. [38] In February 1903, 

delegates from several farm organizations, the Toronto Board of 

Trade and the Canadian Manufacturers' Association went to Ottawa 

to express their support. [39] 

While he was a staunch advocate of regulation, McLean 

was not unaware of the problems faced by the railroads. He was 

confident that, "The regulation will be in the interest not only 

of the shipper, but also of the railway." He was also aware 

that, "no species of regulation can remove all the complaints 

that have arisen."[36] On the whole though, his attitude towards 

regulation was optimistic, perhaps even naive. He firmly 

believed that if regulation was taken out of the hands of 

pOliticians and given to a specialized commission staffed by 

well-qualified professionals, the public interest would be 

served. McLean's attitude was not unique, it was shared by a 

growing body of middle-class professionals in both Canada and the 

United States. 
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(ii) The Legislation 

Legislation to amend and consolidate The Railway 

Act[40] was introduced in April 1902 and then re-introduced 

almost a year later in March 1903. On the latter occasion, the 

Honourable A.G. Blair, the Minister of Railways and Canals, men 
tioned several things he hoped the commission would be able to 

do: lessen open rate wars; equalize long and short haul rates; 
exercise warning or police powers; silence unjust criticism of 

railways; help the small shipper; and compile useful statis 
tics. [41] Blair's desire to lessen rate wars, which were neither 

common nor particularly serious, and end unjust criticism 
suggests that he thought the commission would help the railways 

as well as protect the public interest. [42] There was almost no 
opposition in the House of Commons to the proposal to create a 

specialized regulatory body. Some members wanted it to have 
jurisdiction over the govefnment-owned Intercolonial Railway, 
another member wanted to legislate a maximum limit for passenger 
rates. Although the debate was prolonged, there was generally 

little recognition of the significance of the legislation they 
were passing. 

The major challenge to the Bill came in the Senate 

where seventy amendments were made. The House willingly accepted 
fifty-eight of them. It is difficult to generalize, but the 

thrust of the other twelve was to weaken the legislation. The 
Senate wanted to limit the Board's jurisdiction over local lines 
connecting with through lines to the immediate area of the con 
nection and it wanted to make it easier to appeal Board decisions 

to the courts. Both T.G. Shaughnessy, President of the Canadian 
Pacific and Charles Hays, General Manager of the Grand Trunk, 
appealed to Laurier to accept the latter amendment. [43] Even 
Shaughnessy's claim that a failure to do so would scare off for 

eign investors did not convince Laurier. After three conferences 
between the managers of the Bill in the House and those in the 

Senate, it was finally agreed that the appeal amendment would be 
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dropped and the amendment limiting the Board's jurisdiction over 

local lines accepted. [44] 

The Board of Railway Commissioners was given juris 

diction over federally chartered railways, provincially chartered 

railways which had been declared by the federal government to be, 

"a work for the general advantage of Canada," and local lines 
where they connected with lines under the Board's authority. [45] 

It was given the power to act on its own motion as well as upon 

request. Decisions or orders of the Board were subject to review 

and/or appeal by the Governor in Council who could change or 

rescind any order or decision upon petition or on his own 

initiative. Appeals to the Supreme Court were possible, "upon 

any question which in the opinion of the Board is a question of 

law, upon leave therefor having been first obtained from the 
Board."[46] The right to appeal decisions was deliberately 

limited in order to avoid the delays that characterized the 
operation of the British Railway Commission and the American 

Interstate Commerce Commission. [47] 

(iii) Railroads and Regulation 

Gabriel Kolko has persuasively argued that in the 

United States," the railroads, not the farmers and shippers, were 

the most important single advocates of federal regulation from 
1877 to 1916". [48] Preliminary evidence suggests that this was 
not the case in Canada. The situation in Canada differed in two 
important ways: the rate wars that had wrought havoc with sev 

eral American companies were less of a problem in Canada (the 

financial condition of both the Canadian Pacific and the Grand 

Trunk was sound and improving); and while the alternative to 
federal regulation in the United States was state regulation, the 
alternative to the Board of Railway Commissioners was the inef 
fectual Railway Committee. [49] Although the railway companies 

did not seek regulation, it would seem that they did not oppose 
it with much vigour. There are no letters in the Laurier Papers 
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expressing opposition, nor is there any criticism in The Railway 

and Shipping World, a periodical, "Devoted to Stearn & Electric 

Railway, Shippping, Express, Telegraph & Telephone Interests." 
Probably they realized it was inevitable and put their faith in 

amending the Bill in the Senate and in influencing the selection 

of the Commissioners. Charles Hays, the General Manager of the 

Grand Trunk, suggested at least three different men, one of whom 
had been the President of the Union Pacific. Although none of 
his suggestions were accepted, Hays did not despair, " •.• I trust 
I may continue to rely on the assurance you [Laurier] have always 

heretofore given me that no one would be appointed who was not 
acceptable to this Company, and that the nominee for Ontario may 

be some one we know and have confidence in."[50] 

The railroads had little reason to fear the B.R.C., 

T.G. Shaughnessy, President of the Canadian Pacific, was pleased 
with the selection of Blair, the former Minister of Railways and 
Canals, as the first Chairman since he had recommended him to 
Laurier. [51] In addition, since it was created during a period 
of increasing competition, it might prove to be a useful 

constraint on rate wars. In 1903, the railway companies and the 

federal government needed one another and neither could afford to 

antagonize the other. Unlike the Interstate Commerce Commission, 
the B.R.C. was created during a period of prosperity when the 

demand for railroad services outstripped the supply. In 1901 
when the heaviest wheat crop yet was harvested there was a 

serious shortage of box cars and only about one third of the crop 
had been moved to ports when navigation closed for the 
winter. [52] Thus, western farmers were demanding more railroads 

at the same time that they were calling for the creation of a 

regulatory commmision. The Canadian Northern was expanding its 
operations in the West but it did not have any connections with 

the rest of the country and it alone was not the answer. The 

Grand Trunk with extensive mileage in the central Canada had no 
connections with the west. The obvious solution was to convince, 
or force, the two companies to cooperate. The Laurier government 
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refused to use the coercive power of the state when it might have 

done the most good and instead decided to assist the Grand Trunk 
in the construction of a second transcontinental line. 

In the 1850s, the 1880s, and again in the first decade 

of this century, the central government undertook new regulatory 

initiatives at the same time as it was committing itself to 

finance extensive construction programs. It has been suggested 
that regulatory agencies playa three-fold function - policing, 

promoting and planning - with the latter two functions being 
added to the original one of policing. [53] It would appear that 

in the regulation of railways, the promotional function was not 
added on, it was there from the beginning. During 1903-1904, 

when both the regulation of railways and the government's deci 

sion to assist the Grand Trunk were being deba t ed , a third form 

of intervention - government ownership - was presented as an op 
tion. Robert Borden, the Leader of the Conservative Opposition, 

argued that if Ottawa was going to build the most difficult por 
tion of the new transcontinental, from Winnipeg to Moncton, and 

then lease it to the Grand Trunk, it should build and operate the 
whole thing. He justified his position by quoting the Interstate 

Commerce Commission: 

The railroad is justly regarded as a public 
facility which every person may enjoy at 
pleasure, a common right to which all are ad 
mitted and from which none can be excluded •.•• 
The railroad exists by virtue of authority 
preceding from the state and thus differs in 
its essential nature from every form of priv 
ate enterprise. [54] 

In addition to believing that, as a public facility, a railroad 

was a natural object of government ownership, he argued that gov 

ernment ownership would confer three benefits. It would provide 
greater security for the large government investment. It would 

ensure the use of Maritime ports rather than the Grand Trunk's 
Portland, Maine terminus. Third, it would allow greater control 

of rates. In other words, Borden hoped to achieve through gov- 
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ernment ownership some of the goals which have been traditionally 

sought through regulation. Instead, the Liberal government opted 

for "private enterprise at public expense." [55] The expense was 

considerable. Up to the end of 1916, the federal government pro 

vided the Grand Trunk Pacific with assistance to the total of $70 

million. [56] It spent more than twice this much building the 

eastern section from Winnipeg to Moncton. [57] 

(iv) Activities of the Board 

The Railway Act was amended in 1906 to give the Board 

of Railway Commissioners jurisdiction over express, telegraph and 

telephone companies. [58] Two years later, its size was doubled 

from three to six members. [59] Initially, most of the important 

decisions of the Board dealt with freight rates and charges of 

unjust discrimination. [60] After the mid-1890s rates remained 

relatively stable in central Canada and B.C. while they fell on 

the prairies as a result of the Crow's Nest Pass Agreement and 

the Manitoba Agreement of 1901. Since this was a period of ris 

ing prices, particularly for wheat, rates actually fell relative 

to the cost of most commodities. Complaints about excessive 

rates gradually gave way to more complex complaints about unjust 

discrimination. The concern with discrimination was not new, as 

was noted earlier, it was prohibited in the early railway char 

ters. The Railway Act of 1903 prohibited discrimination against 

persons: 

tolls shall always, under substantially simi 
lar circumstances and conditions be charged 
equally to all persons, ••• in respect of all 
traffic of the same description and carried 
in or upon a like kind of cars, passing over 
the same portion of the line of railway .... 

and between different localities: 

The Board shall not approve or allow any 
toll, which for the like description of goods 
or for passengers, carried under substanti 
ally similar circumstances and conditions in 
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the same direction over the same line, is 
greater for the shorter than for the longer 
distance, ••. unless the Board is satisfied 
that owing to competition, it is expedient to 
allow such toll. [61 ] 

The Act gave the Board the power to decide what were "substanti 

ally similar conditions" and to determine when unjust discrim 

ination existed. [62] 

The Board quite rightly maintained that differences in 

rates did not necessarily constitute unjust discrimination. Many 

differences in rates were the result of differences in costs and, 

as the two quotations above suggest, the Railway Act recognized 

this fact. However, it was probably inevitable that at some 

point the Board would have to decide whether higher costs always 

justified higher rates. To an extent, this was the issue in 

question in the Coast Cities' Case (1908). It was a result of 

complaints by British Columbia Boards of Trade that eastbound 

rates from B.C. were higher than rates for the same distance 

westbound from Winnipeg giving merchants from the latter city an 

unfair advantage. The Board disagreed: 

No inference can be drawn from a mere compar 
ison of distances upon different portions of 
railways and ••• it does not constitute unjust 
discrimination for a railway company to 
charge higher rates for shorter distances 
over a line having small business or expen 
sive in construction, maintenance of opera 
tion, than over a line having large business 
or comparatively inexpensive in construction, 
operation and maintenance. [63] 

Although it denied that unjust discrimination existed, the Board 

did order a reduction of eastbound rates on those articles (set 

tlers' effects) which already enjoyed reduced westbound rates - 

agricultural implements, window glass, binder twine, etc. - as a 

result of the Crow's Nest Pass Agreement. In effect, the Board 

extended the terms of the Agreement. An even more complicated 

issue was raised in the Western Rates Case (1914). The Winnipeg 

Board of Trade was joined by other western Boards of Trade in 
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charging that the B.R.C. was not adequately dealing with the dis 

parity between rates in eastern and western Canada. They argued 
that the government should legislate to ensure that rates in the 

west were no higher except when dictated by higher costs of oper 
ation. The railways argued that rates in central Canada were 

lower because of water competition and competition from American 
railways. After examining the evidence for three years the Board 

finally concluded that the discrimination was justified. Never 
theless, the Board did reduce rates in Alberta and Saskatchewan. 

The general effect of the Board's decisions prior to World War I 

was to equalize rates, although certainly not to the extent that 

many Westerners would have liked. 

The Board believed that in dealing with a rate appli 
cation by a railway company it was to be, "concerned with rea 

sonableness of rates, not with the rate of profit which the 
applicant is making."[64] In practice it was not always easy to 

adhere to this principle. The difficulty lay in the fact that by 
1914 the C.P.R. was in a healthy financial position while the 

Grand Trunk and the Canadian Northern were on the verge of bank 
ruptcy. The Board had to deal with this problem when the rail 

ways operating east of Port Arthur applied for rate increases in 
1915. [65] The rate increases were approved because of increased 

costs of operation and also because they would help equalize 
rates in eastern and western Canada. This was the first signi 

ficant rate increase since the creation of the Board in 1904. 

Rapidly increasing operating costs and the precarious 
position of the Grand Trunk and the Canadian Northern soon pro 

duced requests for more increases. Approval was given despite 
the argument by the Grain Grower's Association of Manitoba that 

government assistance should be given to the two troubled com 
panies rather than allow increases. [66] As rates gradually rose 

during World War I, the B.R.C. soon found itself up against the 
Craw's Nest Pass Agreement. This agreement, which legally ap 
plied only to the C.P.R., was deemed to be a "Special Act" and 
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hence outside the jurisdiction of the Board. It could not raise 

that company's rates above those in the agreement and if it 

raised the rates on the other two major lines it would be creat 

ing the very discrimination it was designed to eliminate. The 

problem was temporarily eliminated in 1918 when the government 

suspended the Agreement. [67] 

This was too late to help the Grand Trunk and the Cana 

dian Northern. Their fate was sealed. A 1917 Royal Commission 

recommended that the federal government should take over the two 

companies and combine them with the lines it already owned to 

form one national system. [68] This solution was ultimately 

adopted and the Canadian National Railways came into being. [69] 

It was a typically Canadian solution. If the situation had oc 

curred in the United States the two companies probably would have 

been allowed to slide into bankruptcy, or, as the one American 

commissioner recommended, the two companies' holdings would have 

been rationalized with the hope that the end of the war would 

bring prosperity. In either case, the Canadian Pacific would 

have been allowed to buy all or part of their assets. 

While the Board of Railway Commissioners had failed to 

bring order and stability to the railway industry, it could 

hardly be held solely responsible for this failure. The lack of 

consistency in government policy made its task almost impossible. 

The B.R.C. was designed to "rationalize" rail transportation by 

making rates more uniform, by lessening the possibility of rate 

wars, by supervising new construction and by setting standards 

for operation. At the same time, other aspects of the federal 

government's policy contributed to overbuilding and the dupli 

cation of services which eventually resulted in economic chaos. 

The Board was forced to strike a delicate balance between the 

financial needs of the prosperous Canadian Pacific and those of 

the impoverished Canadian Northern and Grand Trunk while at the 

same time attempting to placate regional demands by avoiding 

"unjust discrimination." The collapse of the Canadian Northern 
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and Grand Trunk eliminated the former problem, but created the 

equally difficult one of regulating a government owned company in 

competition with a privately owned company. It would seem that 

for every problem government intervention solved it created 

another. [70] 

(4) Regulation and Regionalism 

(i) The Demands of the Western Wheat Economy 

Regional considerations exercised a,powerful influ 

ence on the early years of railroad regulation. The West's 

traditional demand that rates in eastern and western Canada 

should be equalized was at least partly met by the Board's 

decisions referred to in the previous section. Another set of 

Western demands were met by quite a different type of regu 
lation. 

Western complaints about the elevator companies and the 

railways produced the 1899 Royal Commission on the Shipment and 

Transportation of Grain. [71] The complaints against the railroad 

companies centred on their preference to load grain from eleva 
tors rather than from loading platforms or flat warehouses and on 

the difficulty of getting box cars. Given that the Royal Com 
mission was composed of members sympathetic to these complaints 

(most of them were western farmers), it is not surprising that it 
produced a report supporting the farmers' demands. The Commis 
sion recommendations that railways be required by law to permit 
the construction of flat warehouses; construct loading platforms 

if requested; and provide cars as a right were incorporated into 
the Manitoba Grain Act of 1900. [72] A warehouse commissioner was 

appointed to enforce the Act. Subsequent amendments and the suc 
cessful prosecution of a C.P.R. employee in the famous Sintaluta 

case of 1902 made the Act more effective. Although generally 
sympathetic to the interests of the railways, the federal gov 

ernment was willing to introduce regulations that could only 
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prove to be a burden to them when the demands of the developing 

wheat economy so required. The fact that the railway companies, 

powerful as they were, could not deliver as many votes as western 

farmers was undoubtedly a consideration. 

(ii) Freight Rates and Politics 

In the 1920s regional pressures took on an even more 

political character with the election of 65 Progressives in 1921 

and the birth of the Maritime Rights Movement. [73] Demands that 

rates should be equalized across the country were replaced by 

demands that regional competitive disadvantages should be met 

with special rates. When the Crow's Nest Pass rates were agreed 

upon in 1897 the western grain economy was just being established 

and they applied only to the Canadian Pacific's 3000 miles of 

track. When they were finally restored in 1924, as a result of 

considerable pOlitical pressure, the western grain economy was 

firmly in place. In their restored statutory form they applied 

to the shipment of grain and grain products over 17,000 miles of 

track. [74] The restoration of the Crow's Nest Pass rates is an 

example of direct government action (the B.R.C. was bypassed) de 

signed, not to enhance competition, overcome information limita 

tions or even internalize externalities, but to meet the demands 

of a politically powerful regional interest. [75] It was income 

redistribution disguised as direct regulation. It was also part 

of a complicated regional trade-off: the minority Liberal gov 

ernment needed to overcome the discontent caused in the West by 

its failure to significantly lower the high tariffs so beneficial 

to central Canadian manufacturers. [76] 

In the east Maritimers were unhappy with the inclusion 

of the Intercolonial Railway in the Canadian National Railways. 

They were also unhappy with the equalization of rates which since 

1912 had raised rates in the Maritimes proportionately more than 

elsewhere. Rates in the Maritimes had been significantly lower 

than elsewhere, in part because of water competition, but mainly 
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because the federal government-owned Intercolonial operated at a 

loss. These were two of the grievances which produced the 

Maritime Rights Movement in the early 1920s. Its strength became 

apparent to the Liberal government when it won only six of 29 

Maritime seats in the 1925 federal election. A Royal Commission 

was appointed immediately. [77] Among other things, it recom 

mended a twenty per cent reduction in freight rates. The debate 

on the legislation to implement this recommendation was enlivened 

by the arguments of some of the western members. A United Farm 

ers of Alberta member and a Progressive member criticized the 

legislation on the grounds that it was wrong in principle and 

would not help the region solve its real problems. They claimed 

that, unlike the Crow's Nest Pass Agreement, this was a sUbsidy 

and that the real problems facing the Maritimes were caused by 

the tariff and the control of credit by central Canadian 

bankers. [78] Another member attempted unsuccessfully to insert a 

sunset provision limiting the legislation to ten years. He 

perceptively pointed out that otherwise it would be assumed that 

the subsidy was granted in perpetuity. [79] The Maritime Freight 

Rates Act[80] was passed in 1927 giving the reduced rates 

statutory status and placing them outside the jurisdiction of the 

Board of Railway Commissioners. 

Although the restoration of a special rate for western 

grain and the Maritime Freight Rates Act were politically sound 

and may even have been morally just they did not necessarily make 

sense from an economic point of view. [81] Both the Progressives 

and the Maritime Rights Movement had disappeared by 1930, but the 

economic problems of the two regions remained. From the pOliti 

cal vantage point one of the great virtues of regulation is its 

symbolic value. It can be used to give the appearance that some 

thing is being done, and thus satisfy public opinion, when noth 

ing of substance is changed. The Board of Railway Commissioners 

was bypassed because it could not be trusted to grasp this essen 

tial fact. As a symbol, one Maritime Freight Rates Act was worth 

dozens of Board decisions. Another virtue of regulation is that 
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it can disguise costs so shrewdly, through cross-subsidization 

for example, so as to make them seem unimportant. Although they 

stated the argument rather crudely, the two Members of Parliament 

who argued against the rate reduction were discussing a funda 
mental truth about Canadian economic development. No amount of 

tinkering with freight rates was going to weaken the economic and 

political dominance of central Canada. 

(5) Regulating in a Mixed Economy 

One of the factors which differentiates regulation in 

Canada from the American variety is the presence of government 
owned enterprises. They have frequently enjoyed a special rela 

tionship with regulatory agencies. In some cases they have 
simply been less subject to regulation. The most obvious example 

is the Intercolonial Railroad which was not under the B.R.C. 's 
jurisdiction until it became part of Canadian National Railways 

in 1919. In 1903, A.G. Blair, the Minister of Railways and Can 
als, explained this exclusion as follows: "Is there any insti 

tution in the country more amenable to public opinion and to the 
demands which the public make, or one more likely to be run in 

the general interest than is the government railway?" [82] The 
Canadian National was placed under the Board's jurisdiction with 

one notable exception, the power to approve the construction of 
new lines. It was not necessary to get the approval of the 

Board, only the agreement of the Minister of Railways and Canals 
and the necessary money from Parliament. Freed from the need to 

justify construction to the Board's satisfaction, there was an 
obvious temptation to build lines that satisfied political rather 

than economic needs. This temptation was not always resisted. 

For the most part, the Canadian National and the Cana 
dian Pacific competed on equal terms. There was even hope that 

the two might be able to co-exist in a state of benevolent compe 
tition. This hope was shattered by the arrival of the depres- 
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sion. Soon there were too many trains, too many miles of track 

and too little freight. A Royal Commission was appointed to 

study the problem. [83] The result of the Commission's efforts 

was The Canadian National - Canadian Pacific Act of 1933. [84] It 

was designed to encourage co-operation and eliminate duplication 

of services. The B.R.C. was given additional authority to super 

vise co-operation and approve the abandonment of lines. This 

attempt to rationalize the national rail system met with only 

limited success and the financial benefits were small. The 

difficulties ranged from the obvious problem of weighing the 

effect line abandonment would have on communities left without 

rail service to unanticipated problems such as the Canadian 

National's fear that if it used the Canadian Pacific's Windsor 

Station it would be more difficult to continue its profitable 

business of delivering fresh halibut from Prince Rupert to New 

York and Boston. [85] It was necessary to use regulation in an 

attempt to induce cooperation since the alternative of operating 

both companies under the management of the Canadian Pacific was 

pOlitically unacceptable. 

(6) The Transport Act 

The problems that the Canadian National-Canadian Paci 

fic Act was designed to solve were simply old solutions coming 

back to haunt the federal government. As Harold Innis has put 

it, "Government intervention as a means of solving problems dur 

ing a period of expansion creates problems to be solved by new 

types of government intervention during a depression." [86] The 

Transport Act of 1938[87] can be viewed in this context. 

Admittedly, this Act was a recognition of the growing importance 

of new modes of transportation. It is also safe to say that it 

was an attempt to help the railways. Politicians in Ottawa were 

only too aware of their problems since they had to deal annually 

with the huge deficits of the Canadian National. When the leg 

islation was first introduced in 1937, Raoul Dandurand, Minister 

without Portfolio, explained that it was intended to remedy, "the 
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unfair competitive situation which has come about by reason of 

the fact that heretofore only the railways have been subjected to 
the jurisdiction of this Parliament, as represented by the Board 

of Railway Commissioners ••.• "[88] While explaining his sympathy 

for the Bill, Arthur Meighen, the Conservative leader in the 

Senate, pointed out: "The railways take the position that the 

thoroughness and severity of regulation to which they must submit 

should have some counterpart in respect of their competitors, or 

that the restrictions and supervision which apply to them should 

be removed." [89] 'ro a degree, the proposed legislation did both. 
It called for the creation of a Board of Transport Commissioners 

with jurisdiction over transportation by aircraft, ships and 

motor vehicles (trucks and buses) as well as railways. It also 

proposed that railways be allowed to negotiate certain rates with 
shippers, subject to the Board's approval. The latter was de 

signed to allow the railways the same freedom as other forms of 
transportation. There was also a clause in the Bill authorizing 

the provinces to give the Board the right to regulate intrapro 
vincial motor vehicle transportation. According to one Senator, 

the legislation was intended to help the shipping industry which, 

it was argued, suffered from "cut-throat competition" on the 

Great Lakes. The three largest shipping companies were reported 

to favour the Bill while the smaller companies were opposed. [90] 

Nothing came of this Bill; it was defeated in the Senate by the 
Conservative majority before it got to the House. 

When the legislation was reintroduced in the House in 

the following year much the same explanation was given for its 
need. If anything, C.D. Howe, the Minister of Transport, put 

even more emphasis on its value to the transportation industry: 
" the object of this bill is to promote the stabilization of 

the transport industry in Canada, in the public interest as well 
as in the interest of all those engaged in transportation."[91] 

It differed from the legislation introduced in 1937 in two sig 
nificant ways: regulation of motor vehicle transportation was 

dropped; and the shipping of bulk goods - coal, wheat, iron ore, 
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etc. - was not to be regulated. The governments of Ontario, Man 

itoba and Saskatchewan had opposed the regulation of motor vehi 

cles while those involved in the grain trade opposed the regula 

tion of bulk goods. [92] The legislation was clearly designed to 

reduce competition as much as it was designed to enhance it, 

particularly with regard to rail and water transportation. Like 

the railways, shipping companies in the 1930s were suffering as a 

result of overbuilding in a period of prosperity. The number of 

ships and the capacity of the Great Lakes fleet more than doubled 

in the 1920s. With the depression, the collapse of the western 

grain economy and the increasing use of the port of Vancouver the 

companies fell on hard times. [93] The Li.ceria i.nq provisions and 

the prohibition against undue preference in levying rates were 

designed to eliminate the destructive competition which resulted 
from unused capacity. As well, it was hoped that with an improve 

ment in the shipping industry, railways would be exposed to less 
undercutting of rates. 

As J.R. Baldwin suggests, The Transport Act of 1938 can 

be viewed as a forward looking piece of legislation that re 
cognized the importance of modes of transportation other than 

railways and allowed railways to make use of agreed charges. [94] 
At the same time, it must be kept in mind that it was passed in a 

period of crisis for the railway and shipping industries. Al 
though it was to be a new policy for the future it was a desper 

ate attempt to deal with the past. C.D. Howe suggested that it 
was almost a case of helping an old friend through troubled 
times: "Transportation in Canada has done much toward the build 
ing of our national economy. Through this bill we can give it a 

measure of protection and assistance without imposing any burden 
on the Canadian people."[95] 

(7) The Composition of the Board of Railway Commissioners 

Before leaving the Board of Railway Commissioners, 

which was superseded by the Board of Transport Commissioners in 
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1938, it will be useful to make some observations about its com 

position. Of the eight Chief Commissioners who served on the 

Board, three were former federal politicians (all had been Cab 

inet Ministers and one was an acting party leader), another left 

the Board to join Borden's Cabinet and the other four were jur 

ists immediately prior to their appointment, although two of them 

were former provincial politicians. [96] All were lawyers since 

this was a requirement for the position. A.W. Currie has esti 
mated that up to and including 1958, at least two-thirds of the 

appointees to the Board and its successor the Board of Transport 
Commissioners had been previously elected to political office. 

This includes three former provincial premiers in addition to 
A.G. Blair, the first Chief Commissioner, who was the Premier of 

New Brunswick before he joined Laurier's Cabinet. During those 
years only two appointees came from the railway industry except 

for the four men who were union representatives. The agricul 
tural community has been better represented than the railway 

industry. [97] 

This supports recent studies suggesting that members of 
Canadian regulatory agencies are more frequently drawn from the 

public sector (i.e., civil servants or ex-politicians) than are 
their American counterparts. [98] One way in which the composi 

tion of the B.R.C. - B.T.C. differed from the agencies studied by 
recent researchers was in the number of former pOliticians who 

were members. Still, things have not changed that much - the 
first two Presidents of the Canadian Transport Commission, 

created in 1967, were both ex-Cabinet Ministers. Perhaps there 
is a feeling that the regulation of transportation is too impor 

tant, or too politically sensitive, to be trusted to professional 
public servants or to people from the regulated industries or 

even other industries. 
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(8) Regulation of Shipping and Air Traffic 

Before jurisdiction over transportation by air and by 

ship was given to the Board of Transportation Commissioners in 

1938 regulation of these activities was limited. Federal regula 

tion of air traffic began in 1919 with the The Air Board Act. [99] 

It did little more than provide for the licensing of pilots, the 

registration of aircraft and the making of regulations for safe 

operation. No mention was made of rates. The federal govern 

ment's right to regulate air traffic was not firmly established 

until 1932 when a Judicial Committee of the Privy Council deci 

sion effectively removed all doubt. [100] In 1936 jurisdiction 

was transferred from the Minister of National Defence to the 

newly created Department of Transport. In the following year, 

Trans-Canada Air Lines was created as a subsidiary of the feder 

ally-owned Canadian National Railways to offer regular passenger 

service. With the passage of The Transport Act in 1938, provi 

sion was finally made for the regulation of rates. 

Regulation of shipping pre-dates Confederation. In the 

Revised Statutes of 1927 the Canada Shipping Act is a huge stat 

ute over 200 pages in length with more than 950 sections. In 

contrast, the Aeronautics Act (previously The Air Board Act) has 

a mere eight sections. The Shipping Act regulated such things as 

the employment and classification of seamen, the inspection of 

ships and even the rate at which salt in sacks was to be dis 

charged at ports in Quebec. It did not regulate rates. Limited 

control over specific rates was acquired under The Inland Water 

Freight Rates Act of 1923. [101] It was a direct result of the 

Royal Commission on Lake Grain Rates which had been appointed in 

1922 to investigate complaints that four of the largest shipping 

companies on the lakes had combined to keep rates on grain ship 

ments higher than they were between American ports or between a 

Canadian and an American port. [102] American ships were prohi 

bited from shipping from one Canadian port to another and thus 

could not offer competition. The Inland Water Freight Rates Act 
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provided for the filing of rates with the Board of Grain Commis 

sioners created in 1912 by the Canada Grain Act, and gave the 

Board the power to set maximum rates. [103] At the same time, the 

Canada Shipping Act was amended to empower the Governor in 

Council to allow American ships to enter the Canadian trade under 

certain circumstances. [104] Together, these two sections were 

intended to reduce the cost of shipping grain. Along with such 

legislation as the Manitoba Grain Act (1900) they were part of a 

gradual process which eventually resulted in the regulation of 

almost every aspect of the economically and pOlitically important 

grain trade. 

As was noted earlier, grain shipments were excluded 

from the provisions of the Transport Act of 1938. With its 

passage, regulation of shipping was divided among the Board of 

Transport Commissioners, The Board of Grain Commissioners and the 

Department of Transport under the authority of the Canada Ship 

ping Act. Not only was jurisdiction divided, the goals of the 

relevant acts differed. While the Inland Water Freight Rates Act 

was supposed to increase competition, The Transport Act was in 

tended to protect the shipping industry from destructive compe 

tition. 

(9) Conclusion: Balancing Conflicting Objectives 

The goal, "of co-ordinating and harmonizing the opera 

tions of all carriers engaged in transport by railways, ships and 

aircraft,"[10S] as set out in The Transport Act of 1938 has been 

an elusive dream relentlessly pursued by regulators and Ottawa 

politicians. It was still being pursued in the National Trans 

portation Act of 1967 which calls for, "an economic, efficient 

and adequate transportation system making the best use of all 

available modes of transportation at the lowest total cost."[106] 

If efficiency had been the only goal pursued then perhaps it 

could have been achieved. In addition, regulation was asked to 

achieve a number of other goals: economic growth and develop- 
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ment, the movement of goods through Canadian ports; the satis 

faction of regional expectations; and the protection of certain 

industries. Thus, in the National Transportation Act we find the 

stipulation that: 

each mode of transport, so far as practi 
cable, carries traffic to or from any point 
in Canada under tolls and conditions that do 
not constitute ••• an undue obstacle to the 
interchange of commodities between points in 
Canada or unreasonable discouragement to the 
development of primary or secondary indust 
ries or to export trade in or from any region 
of Canada or to the movement of commodities 
through Canadian ports ••.• [107] 

In 1977, Bill C-33 was introduced to repeal the section of the 

Act just quoted. It stated, "the objective of the transportation 

pOlicy for Canada is to achieve a transportation system that (a) 

is efficient, (b) is an effective instrument of support for the 
achievement of national and regional social and economic objec 

tives and (c) provides accessibility and equity of treatment for 

users .••• "[108] 

This tension between efficiency and "the achievement of 

national and regional social and economic objectives" has been a 

constant in the regulation of transportation, particularly in 

regard to railways. What has changed is the form that regulation 

has taken and these changes have been the greatest (until very 

recently) and the most interesting, with respect to railways. 

Initially, the regulation of railways was accomplished through 

constraints placed in their charters. Then with the passage of 

the Railway Clauses Consolidation Act and the creation of the 

first Board of Railway Commissioners in 1851, an attempt was made 

to introduce a more general form of regulation. This was only a 

partial attempt since the Consolidation Act did not apply to 

railways chartered before 1851 and even subsequent charters such 

as that of the Canadian Pacific contained important regulatory 

clauses. The obvious shortcoming of this form of regulation was 

that it was difficult to enforce. The next important development 
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was the strengthening of the Railway Committee of the Privy Coun 

cil in 1888. This was a response to the discontent resulting 

from the take-over of several of the smaller companies by the 

Canadian Pacific and the Grand Trunk and from the rates being 

charged. The disappearance of the smaller companies should have 

made it easier to regulate rates but this did not happen. The 

Railway Committee was more responsive to the needs of the rail 

ways than to the public interest. 

Effective regulation of rates only arrived with the 

formation of the Board of Railway Commissioners, in 1904. Its 

creation was indicative of the emerging belief in the necessity 

of experts, or at least specialists. Yet when one looks at the 

men who were appointed one finds this tempered with the 

traditional belief that regulation was best left in the hands of 

politicians. S.J. McLean, who wrote the Report recommending the 

Board's creation and later served as a Commissioner for thirty 

years, stands out as a single exception. Prior to joining the 

Board he taught economics. The disappearance of the Board of 

Railway Commissioners in favour of the Board of Transport 

Commissioners in 1938 symbolically marked the end of the railway 

age in Canada just as the creation of the first Board of Railway 

Commissioners in 1851 marked its birth. The exciting new form of 

transportation that required regulation in the 1850s was in the 

eyes of the government a tired declining industry that needed 

protection in the 1930s. 

A great deal has been expected of regulation. It has 

been asked to achieve efficiency and equity, soothe regional 

grievances, encourage economic growth, and, one might suggest, 

win votes. At the same time, the federal government has used 

loan guarantees, subsidies, tax expenditures and government 

ownership in attempts to achieve these same, often conflicting 

goals. [109] The effects of these actions have been much the same 

as the effects of regulation: prices were altered; entry was 

limited; competition was encouraged and, at other times, discour- 
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aged; and income was redistributed through cross-subsidization. 

The end result was perhaps to make the task of regulation even 

more difficult and ensure that few, if any, of the goals would be 

realized. Efficiency has not been achieved; the survival of 
Atlantic ports is in doubt; American economic penetration has not 

been stopped; and regional discontents remain. 
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Chapter 4 

REGULATION IN A PERIOD OF GROWTH 

In the period under study almost all areas of economic 

activity became subject to regulation. As a result, the amount 
of regulation increased tremendously. The usual constraints of 

time and space make it impossible to look at all the new regu 
latory initiatives; instead, three areas will be examined in 

detail. These areas are: agriculture with particular attention 
to the grain trade; health and safety; and the protection of 
wildlife and the environment. Some areas that are not going to be 

studied, such as the regulation of financial institutions, have 

been thoroughly examined by others; [1] other areas, such as the 

regulation of transportation, have been examined elsewhere in 
this study. This chapter only deals with regulation up to 1929, 
the next chapter will deal with the 1930s. 

(1) Regulation of Agriculture 

(i) Early Legislation 

The regulation of the marketing of agricultural pro 

ducts has a long history. In 1689 an order was issued in New . 

France regulating the size of a cord of wood. [21 In 1765 
regulations were issued in Quebec to the effect that bundles of 
hay were to weigh fifteen pounds and root crops were to be sold 
by the bushel. [3) The first regulations were simply issued by 
decree. With the establishment of more sophisticated forms of 
government, regulations were introduced in legislation. In 1835 
"An Act to establish a standard weight for the different kinds of 

grain and pulse [peas, beans) in this province" was passed by the 
government of Upper Canada. It was a short act of about one page 

in length stipulating that a bushel of wheat was to weigh sixty 
pounds, a bushel of rye fifty-six pounds, etc. No provisions 
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were made for enforcement or for penalties for violating the 

Act. [4] Similar acts were passed by the other provinces. 

There was a steady increase in this type of regulation 

in the years prior to Confederation. In 1873 the legislation was 

consolidated into a general act by the federal government. [5] In 

the following year it was repealed and replaced by The General 

Inspection Act. [6] It was an impressive piece of legislation, 

being over forty pages in length and containing almost one hun 

dred sections. It provided for the inspection of flour and meal, 

grains, beef and pork, pot ashes and pearl ashes, pickled fish 

and fish oil, butter, and leather and hides. In some respects 

the detail of the act is surprising - it distinguished among nine 

different grades of flour. Provisions were made for the appoint 

ment of inspectors who were paid on a piece rate by the person 

submitting the article for inspection. For example, they re 

ceived ten cents for inspecting and marking a barrel of mackerel 

and five cents for a barrel of herring. Although impressive in 

its detail, adherence to the Act was voluntary. [7] The value of 
government inspection and grading is that it allows the consumer 

to know what he/she is buying. It is a means of overcoming 

information limitations. However, if the inspection is 

voluntary, the seller is not likely to submit products for 

inspection unless it is in his interest to do so. This limits 

the effectiveness of voluntary legislation. 

(ii) The Manitoba Grain Act and the Regulation of the Grain Trade 

The Manitoba Grain Act[8] introduced a different type 
of regulation from that which was contained in the marketing 

legislation mentioned above. The General Inspection Act was not 

unique, it could have been passed in any developing country at 

any time during the nineteenth century. The Manitoba Grain Act 
was the product of a unique set of circumstances. 
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In the 1890s the western grain growers were very un 

happy with the elevator companies and the railways. They charged 

that the grain elevators were controlled by a few companies who 

did not compete with one another but rather colluded in esta 

blishing their prices. It was further charged that the Canadian 

Pacific Railway strengthened their position by discouraging the 

loading of grain from loading platforms and flat warehouses. 

James Douglas, the member for East Assiniboia, introduced legis 

lation in the House of Commons in 1898 and again in 1899 to deal 

with these problems. [9] The Laurier government responded with a 

Royal Commission to investigate the shipment and transportation 

of grain. [10] It has been suggested that the appointment of 

three Manitoba farmers to the Commission makes it apparent that 

it was appointed not to impartially weigh the facts but rather to 

perform "the well-recognizd safety-valve function so common to 

Royal Commissions and .•• to educate the public and the Dominion 

Legislature on the necessity for a certain type of legislative 

enactment."[11] 

The Commissioners found that more than half of the 447 

elevators were owned by four companies who did not compete with 

one another in regard to the price offered the farmer for his 

grain. They further argued that the railways' refusal to accept 

grain directly from the farmers strengthened the position of the 

elevator companies. [12] The Manitoba Grain Act was the result of 

the Commission's recommendations. It provided for the esta 

blishment of a warehouse commissioner; the licencing of eleva 

tors, warehouses and commission merchants; the filing of maximum 

elevator rates; and the continued use of flat warehouses and 

loading platforms. Amendments were made in 1902 as a result of 

problems with the large crop of 1901 and again in 1903. [13] Like 

the original act, both of these sets of amendments were responses 

to the growers' demands. 

Problems with the grain crop of 1901 also produced the 

Territorial Grain Growers' Association and the Manitoba Grain 
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Growers' Association. [14] The creation of these two organiza 

tions made the already powerful western farmers even more power 

ful. When another Royal Commission to investigate the grain 

trade was appointed in 1906 it even had a western farmer as its 

chairman. [15] The recommendations of this Commission were turned 

into amendments to the Manitoba Grain Act and the Grain 

Inspection Act. [16] (The Grain Inspection Act, passed in 1904, 

consisted of those sections of the General Inspection Act that 

dealt with grain.) 

(iii) Government Ownership 

The western grain growers were very successful in get 

ting the regulatory legislation they wanted in the first decade 

of this century. By 1910, as a result of the Acts mentioned 

above there were regulations concerning the allocation of railway 

cars; the loading of grain; the licencing of elevator companies; 

and the grading, weighing and mixing of grain. As well, records 

had to be kept of the various transactions and a warehouse 

commissioner existed to enforce these regulations. However, the 

grain growers wanted more than regulation; they wanted government 

ownership of the elevators. This proposal called for federal 

ownership of terminal elevators and provincial ownership of local 

elevators. [17] 

In the early years of this century, many Canadians, 

particularly in the west, considered public ownership to be an 

almost universal panacea. Although it is difficult to explain 

the great faith people had in public ownership it is possible to 

suggest some reasons for its popularity. Most of the demands for 

public ownership focused on utilities that were the result of new 

technologies - telephones and hydro-electric installations - and 

on utilities that were essential to the movement of grain - 

railways and elevators. In some cases the demand was a result of 

the belief that service would be expanded faster if a utility was 

taken out of the hands of private enterprise. There was also the 
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recognition that some utilities w~re natural monopolies and 

public ownership was seen as a way of checking the evil effects 

of monopoly. Not only was it supported by those who wanted 

better service and cheaper rates, it was supported by urban 

reformers who wanted to be able to control where telephone 

companies put their poles and wires and how well street railway 

companies maintained city streets. It was assumed by many that 

public ownership would be a useful antidote to political 

corruption since utility companies were thought to be a source of 

pOlitical corruption. [18] At the very most, the public ownership 

movement represented only a mild kind of "milk and water 

socialism." The farmers who wanted the government to acquire 

grain elevators and the manufacturers who wanted the Ontario 

government to create Ontario Hydro would have been horrified at 

the thought of state-owned farms or factories. Public ownership 

was seen as a means of acquiring social control over certain, 

rather special economic activities. Government ownership rather 

than government regulation was seen as the answer since 

regulation had not yet demonstrated that it could do the job. 

When Laurier toured the West in the summer of 1910 he 

was repeatedly met with three demands: assistance for the 

chilled meat industry; freer trade; and government ownership of 

the terminal elevators. [19] In 1911, and with an election 

imminent, the government introduced legislation authorizing it to 

construct, lease, or expropriate terminal elevators. [20] Before 

the bill was passed the election was called. Armed with its 

obvious good intentions on the elevator issue and with a new 

American trade agreement that substantially lowered tariffs, the 

Liberals gained seats from the Conservatives in the West in the 

general election of 1911. In Ontario, where their organization 

was decaying and the trade agreement a handicap, they were de 

stroyed. On assuming office, the Conservatives under Robert 

Borden introduced a new grain bill. [21] It differed from the 

Liberal bill only in details. Although they were not entirely 
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happy with the legislation as it was introduced, the Western 

producers managed to get it altered to their liking. [22] 

(iv) Reducing Uncertainty 

The Canada Grain Act, 1912, was a consolidation of the 

Manitoba Grain Act and the Grain Inspection Act. The two impor 

tant innovations were the creation of a Board of Grain Commis 

sioners to replace the warehouse commissioner and the provisions 

for government construction or acquisition of terminal elevators. 

In the next four years the government built a terminal elevator 

at Port Arthur (now Thunder Bay), three interior elevators at 

Saskatoon, Moose Jaw and Calgary and a smaller elevator at Van 

couver in response to the opening of the Panama Canal in 1914. 

The Grain Growers' Associations also met with success 

pressing their demands for provincially-owned local elevators. 

In late 1909, on the eve of a provincial election, the Manitoba 

government announced that it had accepted "the principle laid 

down by the Grain Growers' Association of establishing a line of 

internal grain elevators as a public utility owned by the public 

and operated by the public."[23] The elevators were soon ac 

quired and the President of the Manitoba Grain Growers' Asso 

ciation was appointed as chairman of the commission that operated 

the elevators. The experiment was a failure. In 1912 the 

government of Manitoba agreed to lease its 174 elevators to the 

Grain Growers' Grain Company. In Alberta and Saskatchewan the 

end result was much the same although the experiment with 

government ownership was avoided. In those provinces the gov 

ernment underwrote eighty-five per cent of the cost of setting up 

a system of farmer-owned elevators. [24] 

A great many variables determined what the grain grower 

got for his crop and how much of this he would get to keep. The 

yield, the grade, the price and the various costs - transporta 

tion, storage, commission fees and insurance, all affected the 

- ---~-~-~~~~~-~~~--~-- 
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grower's net income. His yield was subject to factors beyond the 

grower's control, but beginning in the l890s he gradually won a 

degree of control over the other sources of uncertainty. The 

termination of the Canadian Pacific Railway monopoly, the Crow's 

Nest Pass and the Manitoba Agreements and the creation of the 

Board of Railway Commissioners in 1903 lowered and regulated 

transportation costs. [25] The Manitoba Grain Act and 

government-assisted railway construction assured him of an 

adequate supply of cars to ship his grain. Government ownership 

of elevators, the co-operative elevators in Saskatchewan and 

Alberta, the Manitoba Grain Act, the Grain Inspection Act and the 

Canada Grain Act reduced the uncertainty with regard to storage, 

insurance and grading. The primary thrust of the producers' 

demands prior to 1914 was to reduce uncertainty in input markets 

(i.e., in the markets in which they bought services such as 

transportation). [26] They were largely successful; by 1914, as a 

result of the measures just mentioned, they were far less 

vulnerable than they had been two decades earlier. 

Government regulation was responsible for only part of 

the reduction in vulnerability. Other types of government inter 

vention were also important. Regulation was introduced because 

the producers wanted it. When they did not get all that they 

wanted initially, they maintained their political pressure until 

they obtained additional legislation. However, regulation was 

frequently only the producers' second choice. They would have 

preferred to store their grain in government-owned local eleva 

tors and ship it on government-owned railways to government-owned 

terminal elevators. The federal and provincial governments were 

less enthusiastic about government ownership. They preferred to 

regulate or to subsidize the construction of railways and grain 

elevators. The generous assistance given to the farmers' eleva 

tor companies in Saskatchewan and Alberta is indicative of the 

lengths to which they would go to avoid government ownership. 
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(v) The Marketing of Grain 

The combination of regulation, government ownership and 

subsidies went a long way towards controlling producers· cost (or 

at least reducing their variability). Government intervention 

did relatively little to raise the price of grain. The formation 

of the Grain Growers· Grain Company in 1906 was partially an 

attempt to bring that variable under control by offering the 

producers an alternative to the private grain companies. 

However, the company never handled enough of the crop to 

influence the price. [27] From 1900 to 1913 the price of wheat 

remained relatively stable with a slight upward trend. For 

example, the wholesale price of a bushel of Number One Northern 

at Fort William (now Thunder Bay) ranged from 75¢ cents in 1901 

to 89¢ cents in 1913 with a low of 75¢ cents in 1902 and a high 

of $1.10 in 1908. With the beginning of the First World War 

prices increased, at first slowly and then dramatically. In 1914 

prices rose to $1.32; in 1915 they fell; and then in 1916 they 

shot up to over $2.00. [28] The rapid increase was a result of 

poor yields in Canada and the United States combined with 

increased demand and reduced supply from other international 

sources. 

In the early stages of the war wheat was traded through 

the normal channels. This worked reasonably well for the 1914/15 

and the 1915/16 crops, but then in 1916 yields declined. To com 

pound the problem the Canadian crop suffered from rust. At the 

same time, the Germans stepped up their campaign of submarine 

warfare. Futures on the Winnipeg market increased in price from 

$1.90 in February of 1917 to over $3.00 in early May when futures 

trading was suspended. [29] A month later an Order-in-Council 

established a Board of Grain Supervisors with the power to fix 

prices, receive offers of purchase and order railway companies to 

provide transportation facilities. [30] 
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The Board handled the rest of the 1916 crop and the 

1917/18 and 1918/19 wheat crops. It did not control the other 

food or feed grains. In 1919 the government had to decide whe 

ther to continue regulating the marketing of wheat or allow the 

return of the open market. The farmers, the banks and the mil 

lers all favoured some form of control. Sir Thomas White, the 

federal Minister of Finance, favoured a return to the open market 

and his recommendation was followed. When it became apparent 

that this had been a mistake the Canadian Wheat Board was created 

by Order-in-Council in 1919. A year later the Canadian Wheat 

Board Act[31] was passed which allowed the Board to continue 

operating until August 1921. The act proved unnecessary for the 

federal government decided to return the marketing of the 1920/21 

crop to normal channels despite the opposition of the Canadian 

Council of Agriculture. [32] 

The post-war decline in prices intensified producer 

demands for a return of the Wheat Board. The wholesale price of 

Number One Northern dropped from $2.17 for the 1919/20 crop to 

$1.99 for the 1920/21 crop to $1.30 for the 1921/22 crop. [33] 

The obvious conclusion was drawn: the return to the open market 

was responsible for the drop in prices. Throughout the 1920s 

producers unsuccessfully lobbied for the return of a government 
marketing agency as an alternative to the futures market of the 
Winnipeg Grain Exchange. The federal government responded to the 
agitation in two ways: it passed the Canadian Wheat Board 
Act[34] of 1922: and it appointed a Royal Commission to inquire 
into the handling and marketing of grain. [35] However, the 1922 
act never became operative. The 1922 Commission, unlike the 

pre-war commissions, contained no farmers. Its report generally 
defended the Winnipeg exchange and supported futures 
speculation. [36] The Western Canadian producers' failure to win 
the reinstatement of the Wheat Board was one of their two major 

defeats. The other was their inability to convince Ottawa to 

significantly lower tariffs. Together these two issues were 
responsible for much of the discontent of the early 1920s. The 
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other major source of discontent was dealt with by the 

restoration of the Crow's Nest Pass rates in 1924. [37] 

When it became apparent that the Wheat Board was not 

going to be re-established, the Western growers began to set up 

their own wheat pools. In 1923-24 a pool was organized in each 

of the prairie provinces and in the latter year the Central 

Selling Agency was created to market the wheat. According to the 

growers' contract with the pools, they were established, "for the 

purpose of promoting, fostering and encouraging the business of 

growing and marketing wheat co-operatively and for eliminating 

speculation in wheat and for stabilizing the wheat market." [38] 

In terms of the response of the producers to the scheme, it was a 

success. Between 1925 and 1930 the Agency handled slightly more 

than half of all western wheat. [39] The pools shifted attention 

away from the Wheat Board. Instead, demands grew for compulsory 

participation in the pools. The pools were a success by most 

standards, but they failed to achieve the ultimate goal of 

raising prices. The only way that this could be achieved was if 

all wheat was sold through one central agency. If the government 

would not bring back the Wheat Board then the Central Selling 

Agency with compulsory pooling was the next best thing. 

(vi) Tilting at Windmills or The Market System Preserved 

The decade of the 1920s ended as it had begun with the 

growers still trying to achieve control over the marketing of 

wheat. In the fifteen years after 1914 the growers had been far 

less successful than they had been in the previous fifteen years 

in winning over the federal government to their point of view. 

The regulatory framework that controlled so many aspects of the 

grain trade was basically completed with the passage of the 

Canada Grain Act in 1912. The Board of Grain Supervisors and the 

Canadian Wheat Board were aberrations produced by the unusual 

circumstances of the war rather than as a result of pressure from 

the producers. The replacement of the open market by a govern- 
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ment agency from 1917 to 1920 was a means of saving the market 

system from a set of circumstances with which it could not cope. 

The market was restored as soon as those unusual circumstances 

ceased to be relevant. 

The success of the Western grain producers in getting 

the regulation they demanded prior to 1914 is all the more sur 

prising since they were not as well-organized politically as they 

were in the 1920s. Yet the political motivation behind the 

passage of much of the pre-war legislation is too obvious to be 

missed. The Manitoba Grain Act was passed just before the gen 

eral election of 1900; the Grain Inspection Act just prior to the 

1904 election; amendments were made to these two acts before the 

1908 election; and the Liberals tried to get legislation allowing 

the government to acquire or build terminal elevators passed 

before the 1911 election. The most that the 65 Progressive MPs 

could get out of the minority Liberal government after the 1921 

election was the restoration of the Crow's Nest Pass rates and a 

watered down Canadian Wheat Board which never went into oper 

ation. [40] Perhaps the explanation for this anomoly lies in the 

goals that were being pursued. In demanding the regulation of 

elevator companies, rail transportation costs, the allocation of 

cars, etc., the growers were only attacking the corners of the 

market system. Furthermore, grain elevators, like railways, 

could be seen as a quasi-public utility. [41] Many people agreed 

that it was acceptable for the government to regulate, or in 

exceptional cases, to own utilities. In demanding the 

replacement of the Winnipeg Grain Exchange and the private grain 

companies by a government agency the growers were threatening the 

heart of the market system. In a period of prosperity when the 

market system seemed to be operating successfully such an attack 

was almost inevitably doomed to failure. 
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(vii) Regulation, Assistance, and the Dairy Industry 

The grain trade was the most important area of federal 

regulation, but many other agricultural activities also became 

subject to regulation. In the period after Confederation, the 

earliest legislation, such as that contained in The General 

Inspection Act, was concerned with establishing standards and 

grades for a variety of natural products. Slightly later, the 

federal government became more actively involved in assisting 

farmers in improving the quality and quantity of their products. 

The government's agricultural policy fit into the general mold of 

the national policy. It was explicitly developmental. It was 

based on the attempt to make two bigger blades of grass grow 

where only one had grown before. For example, after the experi 

mental farm at Ottawa was established, under the authority of the 

Experimental Farm Station Act of 1886, [42] it immediately began 

to conduct experiments in an attempt to find a type of wheat that 

would mature earlier and thereby make it easier to develop the 

West. [43] In the same vein, a Dominion Dairy Commissioner was 

appointed in 1890, on the advice of the Canadian Dairymen's 

Association, to assist the dairy industry. [44] 

The appointment of a the Dairy Commissioner was indica 

tive of the importance of the dairy industry in the late nine 

teenth century. It was particularly important in central Canada 

where, throughout much of the region, dairy farming replaced the 

growing of wheat as the dominant activity. This transformation 

coincided with the introduction of factory production of cheese 

and butter in the 1860s and 1870s respectively. A large propor 

tion of the butter and cheese went into the export trade which 

became a significant business in the last years of the nineteenth 
century. This was not achieved without the federal government's 

help. The government's role in the export trade consisted of 

providing financial and technical assistance to increase output 

and improve quality and regulating to insure that certain stan 
dards of quality were maintained. [45] The assistance took many 
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forms. The Dominion Dairy Branch operated educational creameries 

and cheese factories to help improve the quality and uniformity 

of dairy products. In 1896 the federal government began giving 

small subsidies to creameries that built cold-storage rooms. In 

1900 federal government inspectors began to supervise the loading 

and unloading of refrigerated products from steamers which had 

refrigerated compartments built partly with public money. [46] 

Regulation was used to define and maintain quality 

standards, in part to protect the international reputation of 

Canada's products. In 1893 the Dairy Products Act[47] was passed 

to prevent the manufacture of imitation cheese and to control the 

labelling of cheese. Unless one reads the discussion in the 

House of Commons that preceded the passage of the Act, one could 

easily assume that it was passed to protect the Canadian 

consumer. In fact, like much other regulation which was to come, 

it was passed to protect Canadian producers. The need for such 

legislation was brought to the attention of the House by a 

backbencher who claimed that inferior American cheese was being 

brought into the country and exported as a Canadian product 

injuring the reputation and good name of Canadian cheese. [48] 

Another member expressed the same concern and read a letter from 

the Gananoque Board of Trade asking that action be taken. [49] 

The Act made it necessary to mark any cheese made in Canada and 

destined for export as Canadian and it prohibited such labelling 

of any cheese not made in Canada. 

The combination of assistance and regulation helped 

boost exports of cheese and butter. [50] The assistance given to 

improve quality and encourage refrigeration was particularly 

useful in increasing exports of butter. The amount exported (in 

pounds) increased more than fifteen-fold between 1889 and 1903. 

In 1903, the peak year, more than 34 million pounds were ex 

ported. Exports of cheese peaked in 1904 at 234 million pounds 

after doubling in the 1880s and again in the 1890s. [51] For a 

brief period in the 1890s the value of dairy products exported 
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exceeded the value of exports of grain and grain products. Ex 

ports declined after 1903-1904 because of the increased domestic 

demand. 

Domestic demand increased because of the rapid increase 

in population and the growth of urban centres. At the same time, 

improvements in technology made it easier to ship fluid milk to 

the growing cities limiting the amount of milk available for the 

manufacture of butter and cheese. The federal government also 

played a part in increasing domestic demand for dairy products by 

prohibiting the manufacture and sale of margarine, or oleomar 

garine as it was then called. [52] The necessary legislation was 

passed in 1886, about a decade after the product was introduced 

to North America. Most of the members of the House who supported 

the legislation admitted that the purpose of the prohibition was 

to protect the dairy industry although some argued that it was 

necessary to protect consumers from a product that was often made 

from diseased animals. [53] One member claimed that, "there can 

be no doubt whatever that many diseases are the result of the 

consumption of oleomargarine." [54] The argument was put forward 

by one member that it should be left to consumers to determine 

the fate of margarine: 

But if these articles are stamped so that the 
public know what they are buying, and if the 
oleomargarine or the butterine are composed 
of materials which are not injurious to the 
health of the consumer, I do not see why the 
production of these articles should be for 
bidden in this country, and if it does work 
any inconvenience to the dairymen of the 
country, their true remedy would be to manu 
facture a still better article of butter. 
Let the dairymen of the country see to it 
that they make the very best butter possible, 
and no butterine or oleomargarine can compete 
with that article. [55] 

In the next few years more legislation was passed regu 

lating various aspects of the dairy industry: The Butter Act in 

1903, [56] The Milk Test Act in 1910, [57] and the Dairy Indus- 
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try Act in 1914. [58] The 1914 Act continued the prohibition of 

the manufacture, importation and sale of margarine. In 1921, 

following requests from the Eastern and Western Ontario Dairy 

men's Associations and the National Dairy Council for federal 

grading of dairy products bound for export, The Dairy Produce Act 

was passed. [59] The government obviously considered this to be 

an important piece of legislation. It was given Second reading 

and passed, despite opposition protests, on the last day of the 

session preceding the 1921 election. In the same session the 

government backed down from its intention to permit the sale of 

margarine. [60] 

It is apparent that much of the agricultural regulation 

was not regulation constraining the behaviour of the agricultural 

community, but regulation for the benefit of the agricultural 

community. [61] In actuality, it was the elevator companies, 

railways, private grain companies and consumers and merchants 

(who were not allowed to buy or sell margarine) that were being 

regulated. It is certainly possible to argue that other members 

of the public benefited from this regulation. Undoubtedly the 

quality of agricultural products was somewhat higher as a result 

and it is no doubt equally true that the public benefitted from 

the presence of a prosperous farming community. In the same man 

ner, one could argue, and the manufacturers certainly did, that 

the farmers and the rest of the general public benefitted from 

the high tariffs introduced in the National Policy of 1879. Ul 

timately, Canadian agricultural policy, like the high tariffs and 

the assistance to the railways, was part of the national policy 

of encouraging development and maintaining or creating a national 

identity for Canada vis-à-vis its large powerful southern neigh 

bour. 
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(2) Health and Safety Regulation 

(i) Early Legislation 

The earliest health and safety regulations protected 

the public from only the most obvious dangers. Federal legis 

lation passed in 1874 made it an offence to sell adulterated 

liquor, food or drink. They were defined as "all articles of 

food or drink with which there has been mixed any deleterious 

ingredient, or any material or ingredient of less value than is 

understood or implied by the name under which the article is 

offered for sale."[62] The last part of the definition suggests 

that the legislation was designed to prevent fraud as well as 

protect the public's health. This emphasis on the prevention of 

fraud was a way of justifying federal intervention by implying 

that the offence was a matter of criminal law. 

The act provided for the appointment of "persons pos 

sessing competent medical, chemical and microscopical knowledge," 

to act as analysts of food, drink and drugs. [63] Four analysts 

were appointed in 1876. They discovered that adulteration was 

common: 34 out of 58 samples of milk analyzed were found to be 

adulterated, 9 out of 10 samples of coffee; and 17 out of 19 

samples of pepper. In their first year they found that slightly 

more than half of all samples tested were adulterated. [64] 

However, no prosecutions were undertaken because of doubts about 

the analysts' qualifications and weaknesses in the legislation. 

The need to correct these weaknesses was an important 

reason for the passage of The Adulteration of Food Act in 

1884. [65] (The previous legislation had been an amendment to the 

Inland Revenue Act.) According to John Costigan, the Minister 

responsible for the new Act, some of its clauses were taken from 

a New York State law. [66] The Liberal opposition objected to the 

legislation on the grounds that it interfered with the provinces 

legislative powers. They argued that it regulated property and 
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civil rights, a subject of provincial jurisdiction: 

If the Government have power to legislate on 
this subject, they have the power to regulate 
market fees, to make police regulations for 
the sale of the ordinary articles brought 
into market, to regulate the sale of goods on 
the shelves of every shop, to deal with all 
those matters, as matters of bargain and 
sale, which have been recognized heretofor as 
subjects for police or municipal regulations. [67] 

The force of their argument was weakened by the fact that they 

had passed the 1874 act. The Conservatives were equally con 

vinced they were regulating trade and commerce, a subject of 

federal jurisdiction and they passed the legislation. [68] The 

Act contained a section that was becoming a part of all regu 

latory statutes, "The Governor in Council may, from time to time, 

make such regulations as to him seem necessary for carrying the 

provisions of this Act into effect."[69] It was this provision 

that allowed the government to pass Orders-in-Council defining 

standards for foods. Except for one standard issued in 1894, the 

first standards were issued in 1910. In the next few years stan 

dards were issued for foods such as lime juice, baking powder, 

and edible vegetable oils. As well, regulations were passed to 

limit the use of arsenic and control the labelling of food 

products. [70] The Act was administered by the Department of 

Inland Revenue until 1918, then the Department of Trade and 

Commerce was given responsibility, and in 1919 the new Department 

of Health took over. [71] In 1920 the Act was replaced with The 

Food and Drugs Act[72] which remains in force in an amended form 

today. 

The history of The Food and Drugs Act is straight for 

ward and not too interesting. The legislation dealing with adul 

teration became more detailed over time as the range of available 

foods and drugs increased in number and complexity and as the 

technology to analyze them was developed. The legislation prohi 

biting adulteration simply evolved along with Canadian society. 
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(ii) The Meat and Canned Foods Act 

The history of the Meat and Canned Foods Act[73] is far 

more interesting. Gabriel Kolko has argued that in the United 

States the large packers sought federal meat inspection in order 

to protect their export markets and to ensure that small packers 

would not be left uninspected. [74] Somewhat similar 

considerations produced the federal Meat and Canned Foods Act in 

Canada. First, however, a little background is necessary to show 

how the American and Canadian situations differed. 

When the United States was starting to ship meat to 

Great Britain, Canada was still shipping live cattle. The 

American packing industry was larger, more advanced and it had 

greater access to refrigerated ships. The United States still 

continued to export livestock even after it had started shipping 

meat. Thus, when a bill was introduced in the British Parliament 

in 1878 limiting the importation of foreign cattle on the grounds 

they might be diseased, Canadian and American shippers were 

understandably disturbed. After considerable lobbying they 

managed to have Canadian and American cattle excluded from the 

provisions of the act. A month after it went into effect a ship 

ment of American cattle entering Britain was found to be diseased 

with the result that American cattle were made subject to the 

act. As a result, Canadian officials moved to prohibit the im 

portation of American cattle into eastern Canada and a new quar 

antine act was passed. [75] Both of these measures were designed 

to protect the reputation of Canadian cattle in Britain. [76] They 

seem to have been a success. Exports to Britain increased from 

32,680 cattle in 1880 to over 100,000 annually by 1891 and to 

over 150,000 annually by 1900. [77] While cattle were exported to 

Britain live, pigs were slaughtered in Canada and exported in the 

form of bacon and hams. Exports increased rapidly from a value of 

less than $1 million in 1890 to over $12 million in 1906. [78] 
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In 1906, Upton Sinclair's The Jungle, a "muckraking" 

account of the Chicago packing industry, received widespread 

attention. Although Sinclair was primarily interested in the 
plight of the workers, his description of what went on in the 

packing houses raised doubts throughout the United States and 

Europe about the quality of meat that was coming out of American 
slaughter-houses: 

There was never the least attention paid to 
what was cut up for sausage: there would come 
all the way back from Europe old sausage that 
had been rejected, and that was mouldy and 
white -- it would be dosed with borax and 
glycerine, and dumped into the hoppers, and 
made over again for home consumption. There 
would be meat that had tumbled out on the 
floor, in the dirt and sawdust, where the 
workers had tramped and spit uncounted bil 
lions of consumption germs. There would be 
meat stored in great piles in rooms: and the 
water from leaky roofs would drip over it, 
and thousands of rats would race about on it. 
It was too dark in these storage places to 
see well, but a man could run his hand over 
these piles of meat and sweep off handfuls of 
the dried dung of rats. These rats were 
nuisances, and the packers would put poisoned 
bread out for them: they would die, and then 
rats, bread and meat would go into the hop 
pers together. [79] 

Sinclair's revelations were a mixed blessing for the Canadian 
industry. By implication they raised doubts about the quality of 

Canadian meat. At the same time, they presented it with the 
opportunity to capture part of the American export trade. The 

federal government was urged to act to protect the Canadian 
industry. [80] An inspector was appointed to investigate the 

situation in Canada and by December the Minister of Agriculture 
had legislation before the House. When introducing the bill he 

claimed that the investigation had shown that conditions were 
generally satisfactory although "there were some little delin 

quencies here and there."[81] There is little doubt that the 
intent of the legislation was to protect Canada's export trade. 
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First of all, Ottawa had generally abandoned the attempt to 

regulate internal trade under the umbrella of the trade and 

commerce provisions of the British North America Act. The bill 
only pertained to meat and canned foods destined for export and 

interprovincial markets and as such would only provide incidental 

protection for the Canadian consumer. Second, the federal 

Minister of Agriculture was explicit about the purpose of the 
legislation: 

In consequence of the revelations in the 
United States [i.e., The Jun~le], a great 
deal of attention has been dlrected by Euro 
pean governments and peoples to the charac 
ters of the foods they are importing, not 
only from the United States, but from other 
parts of the world •... All this indicates 
that it is necessary for us to do all we 
possibly can to inspire the confidence of the 
markets of the old country in the articles 
which we export, for if we do not comply with 
the regulations in force in these markets we 
would be at a great disadvantage, especially 
in comparison with our greatest competitor 
the United States. [82] 

The Meat and Canned Foods Act applied to canned, 

bottled and packaged goods and to meats. Meat packing houses 

involved in the export and interprovincial trade were to have 
permanent inspectors while factories that canned fruits, vege 

tables and fish were to be inspected periodically. During the 
debate on the bill surprisingly little concern was expressed for 
the Canadian consumer. [83] There was more concern about the 
harmful effects the dating of canned goods would have on mer 
chants and canners. There was oppostion to the bill, some of it 

based on the fear that it gave too much power to the ministers. 

One Member stated: "I notice that the present government are 
very fond of introducing Bills which place very great power in 

the hands of the ministers, and I think parliament should call a 

halt in this matter". [84] One subject not discussed was who was 

going to pay for the cost of the inspection. In the United 

States there had been an attempt to make the meat packers bear 

the cost since they were the ones who were going to bene- 
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fit. [85] In Canada, it was automatically assumed that the state 

would bear the cost. This is not surprising. Previously the 

government had assisted the livestock and meat exporting 

industries directly and now when circumstances required it, the 

government provided indirect assistance in the form of 

inspection. 

(iii) The Cold Storage Act 

The Meat and Canned Foods Act was not unique. One only 

has to look at the Cold Storage Act[86] introduced at the same 

time to dispel that belief. Like the previous act, it too was 

intended to help the food industry at the public's expense. The 

act permitted the government to provide 30 percent of the cost of 

cold storage warehouses to encourage trade in perishable goods. 

In explaining the rationale for the legislation the federal Min 

ister of Agriculture stated that farmers somehow differed from 

other interest groups: 

Some people like to benefit the railroads and 
think thereby they are benefitting the whole 
community. Some like to benefit the canners 
and think they are benefitting the whole com 
munity. I think that to benefit the farmer 
is the most universal way of benefitting the 
whole community and in that sense this Bill 
is for the benefit of the farmer. [87] 

In return for the assistance the government retained control over 

the rates charged by the operators of cold storage plants and had 

the right to inspect the warehouses and make regulations for 

their operation. 

(iv) The Patent Medicine Act 

The Laurier government did introduce some regulation to 

protect the health and safety of the Canadian consumer. When the 

Minister of Inland Revenue introduced legislation in 1908 to reg 

ulate patent medicines he argued that such a measure was gener- 
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ally recognized as necessary. Some of the provinces (Manitoba, 

British Columbia, Ontario and New Brunswick) had considered regu 

lation, but their efforts were opposed by the manufacturers who 

felt that a federal act would be more appropriate. As well, a 

committee of the House had recommended that legislation be in 

troduced after investigating the industry. [88] A previous bill 

had been introduced but it was not proceeded with because of the 

opposition of the manufacturers and retailers. [89] The bill 

introduced in 1908 was met with "the absolute approval" of the 

retailers and the approval of a majority of the manufactur- 

ers. [90] They approved of it for the reason that many busi 
nessmen preferred federal regulation to provincial regulation, 

for "if the Dominion does not legislate on the subject the prov 

inces will, and so the manufacturers will not know where they are 

at .... "[91] The act required that the manufacturers or importers 
of any patent or proprietory medicine had to register the 
medicine with the Minister, procure a certificate, and inform the 

Minister of the presence and quality of any of the drugs 

specified in a schedule maintained by the Minister. [92] The aim 
of the act was to prohibit the use of cocaine or excessive 

amounts of alcohol and to encourage manufacturers to print their 
formula on the bottle. [93] 

(v) Regulating the Opium Trade? 

In the same session an act was passed prohibiting the 
importation, manufacture and sale of opium except for medicinal 
purposes. [94] As regulation, the act is not particularly in 

teresting, but the circumstances that produced it are worth 
noting. In 1907 Mackenzie King (at that time the Deputy Minister 

of Labour) was appointed to a Royal Commission to investigate and 
assess the losses suffered by the victims of anti-oriental riots 
in Vancouver. While doing so he discovered the opium trade. 
With his usual thoroughness, he even visited opium dens and 

purchased some opium. He then produced a report urging its 
suppression and drafted the necessary legislation. [95] The 
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legislation was greeted with such acceptance that there was 

virtually no discussion at all in the House. The Senate, always 

friendly to businessmen of all kinds, amended the bill to give 

opium merchants six months to dispose of their stock, presumably 

by exporting it. The opium merchants had actually asked for a 

delay of eight years. [96] 

An examination of the context in which the act was 

passed leads one to wonder whether it was intended merely to put 

an end to the use of a dangerous drug. The reason King went to 

Vancouver was to investigate anti-Oriental riots. While King was 

in Vancouver his Minister was in Japan trying to convince the 

Japanese government to limit emigration to Canada. He was suc 

cessful. In addition, the government amended the Immigration Act 

in 1908 to make it more difficult for Hindu and Oriental immi 

grants to enter Canada. In 1908 anti-Oriental sentiment was 

widespread in British Columbia. In the rest of the country 

people were beginning to worry about how all the immigrants were 

going to be "Canadianized." [97] In the early twentieth century 

Canadians were not particularly sympathetic to cultural differ 

ences and if the Oriental immigrants were going to be turned into 

good Canadians, opium would have to go. 

Compared to the regulation of transportation or agri 

culture, health and safety regulation did not receive much atten 

tion from the federal government. In part, the reason was con 

stitutional; public health, for example, is an area of provincial 

jurisdiction. The provinces began establishing Boards of Health 

in the 1880s, the federal Department of Health was not created 

until 1919. [98] Occupational health and safety is another 

concern that falls primarily within provincial jurisdiction. In 

the early 1880s the federal government considered legislation to 

regulate working conditions in factories but decided not to go 

ahead with it. It was left to Ontario to pass Canada's first 

factory act in 1884. [99] One area where the federal government 

could legislate was in regard to working conditions on federal 
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public works (e.g., canals and federally chartered railways). 

The Public Works (Health) Act[100] was passed in 1899 to ensure 

that workers on these projects had adequate accomodation, access 

to medical facilities, etc. With the exception of this Act and 

two or three others, [101] legislation that seemed to regulate 

health and safety was more concerned with protecting the economic 

health of export markets than with protecting the health of the 

public. This produced the curious situation in which the people 

of Canada paid inspectors to ensure that the people of Great 

Britain ate uncontaminated meat. However, the people of Great 

Britain were not necessarily the only ones who benefited. There 

were spill-over benefits for some Canadian consumers since the 

factories that became subject to inspection produced for the 

domestic market as well as the export market. There were also 

potential benefits for Canadian farmers and meat-packers. 

Depending on the elasticities of supply and demand, the British 

consumer may have purchased more Canadian meat and canned goods, 

possibly at higher prices. 

(3) Environmental Protection 

(i) The Issues 

Environmental regulation is frequently at the centre of 

the contempory debate over regulation. Defenders of regulation 

point to it as a type of regulation that works: society as a 

whole benefits; its effects are immediate and obvious (cleaner 

air and water); and it places the costs where they belong (it 

internalizes externalities). [102] Furthermore, they argue, there 

is no choice - regulation to protect the environment is 

essential. Critics would take issue with all of these claims: 

often only a small section of society benefits; its effects are 

not obvious, in fact it creates its own side-effects such as a 

detrimental effect on technological innovation; and the costs are 

often enormous, contributing to inflation. [103] Some critics 

would not even concede that the setting of pollution standards is 
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a necessary evil. The discharge of pollutants could be taxed or 

licensed. This would allow for greater flexibility and provide a 

greater incentive to reduce pollutants. [104] 

Environmental regulation can be seen as an example of 
what Paul Weaver has recently called the "New Regulation." 

According to Weaver, the important characteristics of the New 
Regulation is that it is 

the social policy of the new class - that 
rapidly growing and increasingly 
influential part of the upper-middle 
class that feels itself to be in a more 
or less adversary posture vis-à-vis 
American society and that tends to make 
its vocation in the public and 
not-for-profit sectors. [105] 

Weaver goes on to argue that, in disregarding the economic costs 
of the regulation it supports, "the new class, though it marches 

under the banner of consumerism, is in fact working against the 

widespread enjoyment of consumer goods and services that liberal 
capitalism makes possible". [106] In other words, the New Regu 

lation undermines the very structure that makes American society 

function. The debate over environmental regulation has not been 

as heated in Canada as it has been in the United States; never 
theless, it is a type of regulation which receives considerable 

attention and it is therefore worth looking at its origins. 

(ii) Canada's First National Park 

Given the way in which it was developed, it was appro 
priate that Canada's first national park was established as a 

result of the discovery in 1885 of mineral hot springs by Cana 
dian Pacific railway workers. [107] Later in the same year the 
federal government reserved the ten square miles around the 

springs from settlement or sale. [108] This was only a temporary 

measure. In the 1880s the idea that unsettled wilderness areas 
had certain intrinsic values was almost unknown. Although 
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John Muir, the American naturalist and explorer, was writing 

articles in the 1880s on the need to conserve the wilderness, he 

met with little success until the creation of Yosemite National 

Park in 1890. A more common idea of the value of wilderness 

areas was expressed to a Winnipeg audience by John A. Macdonald 

after he had travelled across the country on the recently 

completed Canadian Pacific: 

There may be monotony of mountains as there 
is of prairies, but in our mountain scenery 
there is no monotony ...• You plunge into 
another valley, and there come the Selkirks, 
of unsurpassed beauty and grandeur of magni 
ficent and almost eccentric changes. You 
plunge into the valley of the Fraser and the 
magnificent canyons. The mountains are rich 
in gold, and silver and all descriptions of 
minerals, and clothed with some of the finest 
timber, an inexhaustible means of supplying 
the treeless expanse of prairies in the 
Northwest. [109] 

The minerals and timber were just lying there waiting to be 

developed. So too were the hot mineral springs at Banff. 

In 1887 legislation was introduced that increased the 

size of the reservation to 260 square miles and officially 

created Canada's first national park. [110] In doing so, the 

government made it clear that it was not protecting the area from 

development, but that it was setting it aside for government 

sponsored development. In defending his Government's action, 

Prime Minister Macdonald explained: 

the Government thought it was of great impor 
tance that all the country should be brought 
at once into usefulness, that people should 
be encouraged to come there, that hotels 
should be built, that bath-houses should be 
erected for sanitary purposes .... [111] 

He had no doubt that venture would be profitable: 

Then there will be the rental of the waters; 
that is a perennial source of revenue, and if 
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carefully managed it will more than many 
times recuper~te or recoup the Government for 
any present expenditures. [112] 

One member did point out that the plan to develop the area seemed 

incompatible with the protection of wildlife but this concern was 

not widely shared. [113] More members were concerned that the 

government had spent money without parliamentary approval. [114] 

As R.C. Brown has pointed out, the Government's pOlicy was in no 

sense inconsistent; 

but rather a continuation of the general re 
source policy that grew out of the National 
POlicy of the Macdonald Government. Under 
lying parks policy was the assumption of the 
existence of plentiful natural resources 
within the reserves capable of exploitation 
and the principle of shared responsibility of 
government and private enterprise in the 
development of those resources. [115] 

(iii) A Shift in POlicy 

Over the next several years this explicitly develop 

mental approach, or as Brown calls it, the "doctrine of useful 

ness", was supplemented by an approach that saw the preservation 

of wildlife and wilderness as an end in itself. However, this 

shift in policy did not take place immediately and the older 

approach did not completely disappear. In 1894 when the Unorgan 

ized Territories Game Preservation Act[116] was passed, as a 

result of the urgings of the Royal North-West Mounted Police, the 

doctrine of usefulness was still operative. According to Mac 

kenzie Bowell, the Government Leader in the Senate: 

The object of the Act has been to assist the 
native people who would in the event of the 
extermination of the animals, either starve 
to death or make their way out to the settled 
parts and become wards of the country. [117] 

The game in the Northwest was to be protected because of its 

usefulness. It was a means of preventing Canada's native people 

from becoming burdens to the nation's more recent immigrants. 
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After 1900 the shift in policy became more noticeable 

as people began to realize that natural resources were not inex 

haustible. Such things as the disappearance of the passenger 

pigeon and the destruction of millions of acres of forest helped 

bring about this awareness. One manifestation of this awareness 

was the Commission of Conservation, an advisory body created in 

1900 on the recommendation of the North American Conservation 

Conference which had been called by Theodore Roosevelt who became 

President the following year. [118] Another was a change in at 

titude towards the utilization of natural resources. No one 

suggested an end to development; instead, people began to talk in 

terms of "managed development." In 1909 Robert Borden explained 

how conservation and development could be reconciled: 

Implicit in the discussions was the recogni 
tion that the government was going to take a 
much firmer hand with regard to commercial 
activities and resource development within 
the parks .•.. The government also demon 
strated a new and surprising concern for 
wildlife protection in the Rocky Mountains 
Forest Reserve. [121] 

Conservation does not mean non-use, on the 
contrary, it is consistent with that reason 
able use of these great resources which is 
absolutely necessary for their development. 
And, on the other hand, development does not 
imply destruction or waste. [119] 

The Dominion Forest Reserves and Parks Act[120] of 1911 

continued the shift in policy. It created a Commissioner of 

Dominion Parks separating the administration of the national 

parks, there were now five, from that of the larger forest re 

serves. In part, this was a recognition of the incompatibility 

of recreation and preservation. During the debate on the leg 

islation two new government attitudes were revealed: control 

over commercial development and a concern for the protection of 

wildlife: 

----_ ------ 
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(iv) The Protection of Wildlife 

The protection of wildlife did not begin with the Rocky 

Mountains Park Act. In 1762 General Gage, the Military Governor 

of Quebec, declared a closed season on partridge. In 1839 a law 

was passed in Upper Canada establishing closed seasons for a 

number of game birds. [122] The fact that it was game birds that 

were being protected clearly suggests that the closed seasons 

were designed to protect the birds so that there would be enough 

for the elite to shoot. The provisions for the protection of 

wildlife in the Rocky Mountains Park Act were secondary to the 

development of the park. 

It was not until after 1900 that the idea of preserva 

tion as an end in itself developed. It was the development of 

this idea that made possible the Migratory Birds Convention 

Act[123] of 1917. Events in the United States also played an 

important role. Pressure for protective legislation emerged 

earlier in the United States than it did in Canada and in 1900 it 
produced an act banning the interstate transportation of birds 

and wild game. [124] It was not a success. In 1911 the American 

Game Protection and Propagation Society was formed to press for 

the protection of migratory birds. Two years later another act 
was passed, but it too proved inadequate. [125] Part of the 

problem was constitutional. The United States federal government 

did not have the power to pass adequate legislation. To get 
around the problem, Elihu Root, a prominent American Senator, 
suggested that the United States and Great Britain, on Canada's 

behalf, sign a treaty for the protection of birds. When the 
United States submitted a draft treaty in 1914 Canadian officials 

were well prepared. People in the Canadian Departments of the 
Interior and Agriculture and with the Geological Survey had been 
giving the problem considerable attention. As well, some power 

ful Canadians who were members of the North American Game Protec 

tive Association favoured the idea. 
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With this kind of support the success of the treaty was 

assured. It was signed in 1916, the Migratory Birds Convention 

Act was passed a year later and in 1918 the necessary American 
legislation was passed. The Canadian legislation was brief. It 

gave the Governor in Council authority to make regulations to 

meet the general goals of the 1916 Convention. It contained pro 

visions about the appointment of game officers and the punishment 

for violations. Although the Act was a considerable advance over 

previous wildlife protection, the doctrine of usefulness was not 

completely absent. The act specifically referred to migratory 

insectivorous (insect-eating) birds and one argument that had 
been used to support protection was that certain birds needed to 

be protected because they eat insects harmful to crops. [126] 

It is possible to identify three influences which 

shaped Canada's first environmental regulations: the doctrine of 
usefulness; the American experience; and the existence of a small 
number of individuals strongly committed to conservation. The 
doctrine of usefulness was simply an extension of the national 

policy. It inhibited the emergence of the conservation for its 

own sake approach and ensured the triumph of the controlled 
exploitation approach. This meant that the conservation movement 

was the most successful when the resource being protected was of 

limited value. Events in the United States were of major 

importance. Specifically, the decision to develop the area 
around Banff and the regulations governing its development were 

In the same year, The Northwest Game Act[127] was 

passed replacing the 1894 legislation mentioned above. It 

limited hunting and trapping in the Northwest to certain times of 

the year and it gave the Governor in Council authority to make 

regulations regarding the types of weapons which could be used, 
the issuing of licenses, the appointment of game wardens, etc. 

In the next two years Point Pelee National Park was created as a 

bird sanctuary and some islands in the Gulf of St. Lawrence were 

set aside for the same purpose. [128] 
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influenced by the example of the Arkansas Hot Springs 

Reserve. [129] Federal protection of migratory birds would never 

have corne about as it did without the American need for a treaty. 

More generally, the earlier emergence of a conservationist ethos 

in the United States contributed to the emergence of a similar 

sentiment in Canada. However, conservationism in Canada was more 

muted. It is possible to suggest two reasons for this. Whatever 

trauma was associated with the disappearance of the American 

frontier in 1891 was not present in Canada. Unsettled wilderness 

was still plentiful in Canada in the early twentieth century. 

The fact that much of this land remained in the hands of the 

state was a second factor. H.V. Nelles has suggested that "The 

absence of the ownership issue emasculated the Canadian 

conservation movement - the Canadian forests were already 

publicly owned - and reduced it to a prodding and not 

particularly effective conscience."[130] Foster thinks that the 

conservation movement was more successful and attributes this to 

the "foresight of a small group of remarkably dedicated civil 

servants who were able to turn their own goals into a declared 

government policy."[131] Although she may be underestimating the 

importance of other factors, this claim has merit. The 

introduction of environmental regulation, like the introduction 

of other types of regulation, depended on the existence of 

experts who could provide the knowledge needed to frame the 

legislation and the expertise needed to enforce the regulations. 

(4) Conclusion 

In Canada there is nothing comparable to the creation 

of the Interstate Commerce Commission in 1887 that can be used to 

date the beginning of modern regulation. The best that one can do 

is suggest that 1900 represents a turning point. The regulation 

of the nineteenth century was closer in spirit to the mercant 

ilist regulation of Tudor England or New France than it was to 

the type of regulation represented by the Canadian Radio-tele- 
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vision and Telecommunications Commission. The goals of 

regulation were relatively simple and straightforward: to 

prevent blatant and harmful fraud in the marketing of food and 

drink; to ensure that businesses such as banks and insurance 

companies were sufficiently capitalized; to provide assistance to 

the dairy industry; and to specify standards for weights and 

measures. Enforcement was usually left to the courts which meant 

that much of the regulatory legislation of the nineteenth century 

did not give consumers significantly more protection than that 

provided by the common law. Control over the railways, the most 

contentious regulatory issue in the latter part of the century, 

was left in the hands of politicians. In 1888 a conscious 

decision was made not to create a statutory regulatory agency 

staffed by professional public servants to regulate the 

railways. 

Manitoba Grain Act, 1900 
The Butter Act, 1903 
Railway Act, 1903 
Grain Inspection Act, 1904 
Electricity and Fluid Exportation Act, 1907 
Industrial Disputes Investigation Act, 1907 
Meat and Canned Foods Act, 1907 
Patent Medicine Act, 1908 
Cold Storage Act, 1908 
The Milk Test Act, 1910 
Combines Investigation Act, 1910 
Canada Grain Act, 1912 
The White Phosphorus Matches Act, 1914 
Dairy Industry Act, 1914 
The Loan Companies Act, 1914 
The Trust Companies Act, 1914. [132] 

After 1900 the way in which regulation was employed 

began to change. The most noticeable change was the dramatic 

increase in the amount of regulatory legislation. In the period 

prior to World War I , the following Acts were passed: 

As a result of these Acts the federal government assumed new 

responsibilities, such as registering patent medicines, in 
specting meat-packing plants, mediating labour disputes and 

ensuring that railway cars were allocated properly. In order to 
meet these responsibilities, federal departments were enlarged, 
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inspectors were appointed and regulatory agencies such as the 

Board of Railway Commissioners and the Board of Grain 

Commissioners were created. These administrative changes were 
significant because now there were officials with specialized 

knowledge who could deal with more complex and more technical 
regulatory issues, for example, unjust discrimination in freight 

rates. Equally important, these officials were given the 
authority to enforce regul~tion. More than the simple increase 

in the amount of regulation, it was these changes that marked the 

emergence of the modern regulatory state. 
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Chapter 5 

REGULATION AND THE DEPRESSION 

(1) Introduction 

For almost all Canadians, the Great Depression of the 

1930s was a totally new experience. Many remembered the brief 

recessions of 1920-21, 1913-14 or perhaps even the difficult 

years of the l880s and early l890s, but the depression that 

began in 1929 was different. It was not caused by an 

agricultural crisis, a decline in investment capital or by any 

other single identifiable factor. Nor were its effects limited 

to certain economic activities; all indices of growth 

registered declines. [1] All regions of the country were 

affected and the West even had to contend with crop failures in 
addition to the problems faced by the rest of the country. The 

depression was all the more alarming since it arrived almost 
unannounced bringing to an end a period of incredible 
prosperity. 

There were, in fact, several prior indications that 

the Canadian economy was headed for trouble, but these were not 
heeded. Even after the stock market crash in October of 1929, 

many people failed to appreciate what was happening. Mackenzie 
King's biographer notes that two days after the crash, the 

Prime Minister gave a speech in Winnipeg in which he proclaimed 
that the country was in good shape. He did not refer to the 
crash nor was it mentioned in his diary for the rest of the 
year. [2] Even as late as February 1930, the Liberal government 

failed to acknowledge what was occurring and instead proudly 
noted in the Speech from the Throne that employment in 1929 had 

reached an all-time high. [3] Such myopia could not last and by 
the time the election was called in the summer of 1930, it was 
obvious to everyone that the problems with the economy were 
serious. 
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It was appropriate that the election was fought 

mainly on the tariff issue with R.B. Bennett, the Conservative 

leader, promising to use higher tariffs to blast a way into the 

markets of the world for Canadian products. It was the last 

election fought on the issue that had dominated Canadian 

pOlitics for more than fifty years. When the next election was 

held Canadians were finally beginning to realize that tinkering 

with the tariff was no longer an effective way to manage the 

economy. This technique did not fail for want of trying. On 

assuming office in 1930, one of the first things the new 

Conservative government did was introduce the highest tariff 

increases since the inception of the National POlicy in 
1879. [4] 

(2) Marketing Wheat 

Although the Bennett government began by trying to 

apply old solutions to new problems, it eventually produced 

some of the most innovative legislation yet seen in Canada. It 

created the Canadian Radio Broadcasting Commission, the Bank of 

Canada, and the Canadian Wheat Board; it initiated a federal 

role in the regulation of the marketing of agricultural pro 

ducts; and it passed the several acts which have become known 

as "the Bennett New Deal."[S] In different ways, each of these 

actions increased the amount and scope of federal regulation. 
Of these five regulatory initiatives, three - the Wheat Board, 

the regulation of marketing and the Bennett New Deal - will be 

examined in detail. Recently completed studies of the creation 
of the Canadian Radio Broadcasting Commission and the Bank of 
Canada can be consulted by anyone wishing to find out about 
federal regulation in these areas. [6] 

(i) Searching For a Policy 

The first serious problem with which the new 
government had to deal was the collapse of wheat prices. [7] 

On the day that his Conservative government assumed office, 
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Bennett met with the three prairie premiers to discuss the 

situation. The problems faced by western farmers were not 

simply a product of the depression, they actually began with 

the huge 1928-29 wheat crop of over 500 million bushels. The 

size of the crop together with increased supply from other 

sources drove prices down to $1.24 per bushel from $1.46 for 

the 1927-28 crop. Prices recovered in the summer of 1929 and 

it appeared that the low 1928 prices had been an aberration. 

It was on the basis of the high mid-summer prices that the 

provincial wheat pools settled on the amount of the initial 

payment to the farmers for the 1929 crop. Then prices began to 

fall and it became apparent that the initial payment had been 

too generous. The provincial governments had to step in to 

save the pools and the Central Selling Agency. [8] When prices 

continued to fall throughout the spring and summer of 1930, the 

prairie premiers approached Bennett for assistance. The 

federal government agreed to protect the pools and the Central 

Selling Agency from collapse in return for effective control of 

the Central Selling Agency. By the fall of 1930, the federal 

government was once more involved in the marketing of 

wheat. [9] 

This was only a temporary solution. The federal 

government was not committed to intervening in the marketing of 

the 1931 crop. The private companies, who had marketed almost 

half of the wheat in the years from 1925 to 1929 and more than 

half of the 1930 crop, thought that the marketing of the 1931 

crop should be left to them. Many of the growers wanted the 

restoration of the Wheat Board. Forced with the necessity of 

finding a suitable policy, the government appointed a Royal 

Commission headed by Sir Joseph Stamp, a British econo- 

mist. [10] Neither of the other two commissioners were grain 

farmers and one was known to be critical of farmers' organiza 

tions. The Commission Report, like that of the Turgeon Royal 

Commission (1923-25), came out in support of futures trading on 

the open market. [11] For the next few years the open market 

prevailed with the federal government buying wheat futures in 
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an attempt to provide price support. Government intervention 

took two 'other forms in the period prior to the creation of the 

Wheat Board. In 1931, Ottawa paid farmers a bonus of five 
cents a bushel at a cost of over $12 million. As well, the 

federal government actively sought international agreements 

with its most notable success being the London Wheat Agreement 

of 1933. [12] 

(ii) The Return of the Wheat Board 

As the depression continued, the government acquired 

more and more wheat in an attempt to stabilize prices. By 

mid-1935, the government had accumulated over 200 million 

bushels of wheat. [13] By the summer of 1934, John McFarland, 

who was in charge of the government's stabilization efforts, 

had corne to the reluctant conclusion that the restoration of 

the Wheat Board was the only option left to the government. In 

June, he wrote Bennett a letter explaining his change of 

heart: 

I have been adverse to the demands for a 
Government Wheat Board monopoly, because I 
have considered it in the best interests of 
Canada to avoid destroying the old system 

The only factor which has saved the 
system thus far, has been our support. I 
am now corning to the conclusion that we are 
near the end of the road ••. I am therefore 
putting it up to you as to the advisability 
of seriously considering a national wheat 
control board. [14] 

Whatever further convincing Bennett needed was provided by his 
government's dismal electoral prospects. In the course of the 

year, he had witnessed the defeat of Conservative provincial 
governments in Ontario and in Saskatchewan, as well as the 

defeat of a number of Conservative candidates in federal by 
elections. 
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Legislation was introduced in June of 1935 providing 

for a compulsory board that would take delivery of all grains. 

The importance the government placed upon the legislation can 

be judged by the presence of Bennett as the chairman of the 

special committee appointed to study the bill. [15] The bill 

was met with considerable opposition from many of the witnesses 

who appeared before the committee and from the Liberal members. 

The bill that emerged from the committee and finally passed was 

quite unlike the original. [16] Instead of controlling the 

marketing of all grain, the new Wheat Board would offer to buy 

wheat at a set price. The growers then would be able to choose 

between it and the price offered by private grain dealers. 

Instead of a powerful monopolistic Wheat Board that might have 

been able to raise prices, the farmers got a Wheat Board that 

was a kind of insurance scheme. It ended up purchasing almost 

all of the annual crop or none at all depending upon whether 

the market price was above or below the floor price. It 

acquired about 70 percent of the 1935 crop and all of the 1938 

crop, but none of the 1936 or 1937 crop. When it purchased 

wheat, it lost money. [17] 

(iii) The Liberals and the Wheat Board 

The new Liberal government, which came into office in 

1935, was even less enthusiastic about intervening in the 

marketing of wheat than the Bennett government had been. The 

Prime Minister, W.L. Mackenzie King, wanted to, "get away from 

unnecessary regulation as much and as soon as possible." [18] 

Although several Cabinet ministers wanted to get rid of the 

Wheat Board immediately, it was ultimately decided that it was 

easier and pOlitically safer to set a low floor price to ensure 

that all wheat would be sold through private channels. In June 

1936, the government appointed W.F.A. Turgeon to head the Royal 

Grain Inquiry Commission to investigate the marketing of 

wheat. [19] When it finally reported in 1938, the Commission 

endorsed the marketing of wheat on the open market with the 

provison that due to the abnormal circumstances the Wheat Board 

should remain. [20] In 1938 prices fell, and despite the fact 
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that a floor price was set lower than that of the two previous 

years, the Wheat Board ha~dled the entire crop at a loss of 

more than $60 million. 

This experience with the 1938 crop hardened the 

Liberal government's commitment to get rid of the Wheat 

Board. The government was supported not only by the Royal 

Commission Report, but also by the Canadian National Millers' 

Association: 

We most earnestly urge that the free mar 
keting of wheat and flour should not be in 
terfered with by any form of control of 
prices and that the question of compensa 
tion for our farmers be dealt with entirely 
separately from the problem of marketing. [21] 

The first step was to get rid of the Wheat Board, but when it 

became apparent that this was not politically possible, it 

tried "legislative strangulation." It introduced an amendment 

to the Wheat Board Act establishing a floor price of 60¢ per 
bushel. The effects of such an amendment were twofold: it 

would ensure that the Board would not make any purchases except 

under exceptional circumstances; and, by making the price 

statutory, the government would no longer be burdened with 

having to set a price each year. The western farmers were as 

opposed to this measure as they were to the abolition of the 

Wheat Board. When the western Members calculated how many 
seats they could lose if they went ahead with the legislation, 
it was prudently decided to raise the floor price to 70¢. This 
new price was then coupled with the stipulation that no 
producer could deliver more than 5,000 bushels to the 

Board. [22] This meant that the Board would never acquire the 
entire crop. In an attempt to deal with eastern criticism, the 

provisions of the Act were extended to Ontario farmers. Five 
western Liberals broke with the government to vote against the 

bill. [23] 
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The government was more successful in implementing 

some of the other Royal Commission recommendations. The 

Prairie Farm Assistance Act[24] was an attempt to make the 

amendments to the Wheat Board Act more palatable. This Act, 

passed in 1939, established a kind of insurance scheme partly 

financed by a one per cent levy on all marketed grain. 

Payments were made when yields were low or when there was a 

total crop failure. This scheme had one advantage over the 

Wheat Board because it helped those with poor crops while price 

supports helped those with good crops. The Wheat Co-operative 

Marketing Act[25] was passed in an attempt to encourage 

co-operative marketing by providing financial assistance. The 

Grain Futures Act[26] was designed to deal with producer 

complaints by increasing the regulation of the futures market. 

The act gave the Board of Grain Commissioners considerable 

control over the Winnipeg grain exchange. Because of the 

change in circumstances produced by the war, the Act never went 

into effect. 

The 1939 legislation was produced by two factors: 

the desire to get the government out of the marketing of wheat; 
and the need to protect Liberal seats in the West. The Libe 

rals, as we have noted, were not enthusiastic about the Wheat 

Board to begin with, but they were pressured by groups such as 

the National Millers' Association and by eastern Canadians who 

believed they were subsidizing farmers' incomes. [27] The Wheat 

Board survived this opposition because of political expediency. 
Political expediency was also a factor in the passage of the 

other 1939 legislation although certainly some of it deserved 
to be passed on its own merits. 

The new initiatives undertaken by the federal gov 

ernment in the regulation of the wheat trade reveal little in 

the way of consistent policy. From the Conservative govern 
ment's intervention in 1930 to the Liberal's pre-war legisla 
tion, the actions taken were responses to a series of economic 
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and political crises. They were designed to prevent chaos 

rather than to encourage orderly marketing. In the end, no 

one was satisfied - the producers did not get a Wheat Board 
until the worst of the depression was over. Even then it was 

not the compulsory board they wanted and yet this was more than 

the Liberal government and many eastern Canadians could accept. 

It was apparent that the western farmers were no longer able to 

get the legislation they desired. The best they could do was 

to prevent legislation they opposed. The one piece of legis 

lation that would have met some of their grievances, the Grain 

Futures Act, was passed too late to do any good and even then, 
it was a second choice. It was designed to regulate a futures 

market that many producers did not think should have existed at 

all. 

(3) Marketing Natural Products 

(i) The Failure of Provincial Marketing Regulation 

Perhaps the greatest regulatory innovation in the 

1930s was government intervention in the marketing of agri 
cultural products. It has since become one of the most im 

portant areas of government regulation. By 1977, there were 
121 federal and provincial agencies regulating the marketing of 

agricultural products. [28] The best known of these agencies is 

the Wheat Board created in 1935, but it was not the first 
marketing body. Federal regulation of marketing began with the 

Natural Products Marketing Act of 1934 while provincial 

regulation began with the British Columbia Produce Marketing 
Act in 1927. [29] Before discussing the federal act, it is 

necessary to examine the provincial attempt to regulate the 
marketing of agricultural products. 

Demand for government intervention in British 

Columbia came mainly from Okanagan Valley fruit growers who had 

participated in several unsuccessful attempts to control the 
marketing of their produce through co-operative organizations. 
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These attempts failed for the same reason that such 

co-operative marketing schemes usually fail - the undercutting 

of prices by those who refused to participate. The private 

cartel was imperfect. The growers who undercut prices often 

did better than those who co-operated since they did not have 

to bear any organizational costs and they could ship 

immediately while the other growers attempted to spread 

deliveries out in order to keep prices high. [30] When 
individuals benefit from a transaction without bearing any of 

the cost, a "free rider" situation occurs. Not surprisingly, 

this produces a demand on the part of those who bear the cost 
for compulsory participation, hence the sharing of or 

ganizational and transaction costs. This is what happened in 

British Columbia. At the 1927 Convention of the Fruit Growers 

Association, a resolution was passed asking the government 

to introduce legislation at the present 
session of the legislative to provide for 
the setting up of a Committee of Direction 
which will be brought into being in time to 
have control of the movement of 100 per 
cent of the 1927 tree fruit and vegetable 
crop. [31 ] 

~he resolution was almost a formality since the 
government was already prepared to act. The government of 

British Columbia had an understandable interest in protecting 
the industry and it had an understandable interest in 

self-preservation. The success of the fruit growers can, in 
part, be attributed to the fact that they were a localized, 
relatively homogeneous interest group who could potentially 

make things difficult for the government. At the same time, 

the costs imposed by the regulation would be widely dispersed 
making it relatively safe to meet the growers' demands. [32] 

Other methods of assisting the growers such as improved cold 
storage facilities and relief of irrigation charges were con 
sidered by the government but rejected in favour of a compul 
sory marketing scheme. [33] The B.C. Minister of Agriculture 
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argued that compulsion was necessary because, "it had been 

found impossible to secure 100 percent organization by volun 

tary methods. There were always those who stayed out and thus 

'rode on the band wagon without paying the fee'"[34] i.e., the 

free rider problem. By March 1927, the B.C. Produce Marketing 

Act was law. It did not provide for direct government 

regulation of prices, rather it allowed the Interior Tree-Fruit 

and Vegetable Committee of Direction to control the marketing 

of products in the hope that this would keep prices up. The 

Minister of Agriculture was forthright enough to admit that it 

was expected to achieve another, less admirable, objective: 

"The Marketing Act is designed, amongst other things, to 

restore the industry to the white man."[35] 

The Act was in operation until 1931 when it was 

declared unconstitutional on the grounds that it regulated 
interprovincial trade and constituted a form of indirect ta 

xation. [36] It was a bad year for compulsory marketing 

schemes, a Saskatchewan act providing for the compulsory pool 

ing of wheat was also declared to be ultra vires. [37] Two years 

later, a British Columbia act designed to equalize returns to 

milk producers was overturned. [38] Not surprisingly, producers 

began to look to the federal government for help. 

(ii) The Federal Attempt 

The federal government, or more particularly Robert 
Weir, the Minister of Agriculture, was more than willing to 
help. [39] In fact, Weir had discussed a federal role in 

marketing even before it was apparent that provincial regula 

tion was in jeopardy. [40] Draft legislation for a federal 
marketing act was prepared as early as June, 1932. Nothing 

came of it. In the following year when another draft was sent 

to R.B. Bennett, the Prime Minister specifically rejected the 

idea behind it. Producer demands for federal marketing legis 
lation were articulated at two conferences held in Regina and 

Toronto in the summer and early fall of 1933. At the latter 

conference it was resolved: 
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that the Minister of Agriculture forthwith 
cause to be prepared a farm products mar 
keting measure which, insofar as federal 
legislative authority extends, will enable 
the producers of agricultural products in 
any part of Canada to take advantage of 
legislation that may be federal or provin 
cial, embodying the principles of the Brit 
ish Agricultural Marketing Act •••. [41] 

The British Act was passed in 1931 and amended in 1933. It was 

primarily designed to limit imports and in fact was not the 

kind of legislation Canadian producers needed. 

Four months later, the government announced its in- 

tention to introduce agricultural marketing legislation. The 

obvious question that needs to be answered is why Bennett 

agreed. Was he simply responding to what he perceived to be 

widespread support for the measure? Vinning mentions that both 

Premier Henry of Ontario (a Conservative) and Premier Brownlee 

of Alberta (United Farmers of Alberta) had expressed sup- 

port. [42] Alvin Finkel, in his study of business-government 

relations in the 1930s, claims that there was widespread 

support among wholesalers, processors and distributors. He 

refers to a letter written by John Burns, general manager of 

Burns and Company (a large meat packer), to a Canada Packers 

executive in which Burns argued that since regulation was 

inevitable: 

is it not part of wisdom for us to recog 
nize this fact and work with the different 
governments in bringing about the new reg 
ulations and thus have something to say as 
to these regulations made entirely by oth 
ers, imposing hardships on business which 
are sometimes harmful and costly and which 
do not accomplish what they are designed to 
accomplish? [43] 

Unfortunately, Finkel does not demonstrate that people such as 

Mr. Burns had any input in shaping the legislation. 
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Of necessity, the legislation was somewhat compli 

cated in an attempt to avoid constitutional problems. Local 

marketing boards were to be established upon successful peti 

tion by, "A representative number of persons engaged in the 

production and marketing or the production or marketing of a 

natural product."(44) A Dominion Marketing Board was to su 

pervise the local boards. Complementary legislation was passed 

in all nine provinces to give the local boards the authority to 

regulate intraprovincial marketing while the Dominion Board 

delegated authority to the local boards to allow them to also 

regulate interprovincial and export marketing. The Act dealt 

with more than just agricultural products. For example, the 

Dominion Board was given the authority to provide grants or 

loans for the "construction or operation of facilities for 

preserving, processing, storing, or conditioning the regulated 

product and to assist research work relating to the marketing 

of such product."(45) 

But here we are in this parliament, repre 
sentative of all classes of the community, 
representative of the consumers of Canada 
as a whole, and we are being asked by the 
government in this legislation to allow all 
matters relating to the regulation of mar 
keting and questions that affect the prices 
and supply of commodities and the like, to 
be dealt with by these interested occupa 
tional groups, and without a single safe 
guard being provided to protect the inter 
ests of the consumers. [47] 

The bill did not have an easy passage. The Liberal 

opposition, led by Mackenzie King, opposed it in principle. 

They disliked the delegation of authority to occupational 

groups and the element of compulsion. King referred to it as 

"a system of planning from beginning to close" comparable to 

what one found in Russia. (46) He also criticized the bill for 

failing to protect the consumer: 



- 175 - 

As the person responsible for the Combines Investigation Acts 

of 1910 and 1923, King was skeptical about any scheme that 

encouraged combinations. The bill survived the Liberal oppo 
sition and was passed with the support of the handful of farmer 

and labour representatives and with the support of William 

Motherwell, a former Liberal Minister of Agriculture. 

The Dominion Board was in operation by the end of the 

summer of 1934 and immediately began to examine applications 

for local boards. Overall, it rejected more marketing schemes 

than it accepted, but a total of 22 schemes were established. 
Appropriately, the first successful proposal came from the 
British Columbia fruit growers. The Board made use of the 

authority granted in Section 9 of the Act to administer two 
schemes directly: the Dairy Products Marketing Equalization 

Scheme and the Butter Export Stabilization Scheme. No new 
schemes were set up after the Liberal victory in the 1935 

election. [48] 

The decision seemed to leave the regulation of 
marketing in constitutional limbo. Within the space of six 
years, the courts had ruled both provincial and federal acts to 

be ultra vires. The solution lay in more precise legislation. 
The British Columbia government passed an Act in 1936 after it 
was apparent that the federal act was in jeopardy that survived 

The Liberal government referred the Act to the 

Supreme Court of Canada for a ruling on its constitutionality. 

The Court rejected the argument that the federal government had 
the necessary authority under either the "peace, order and good 
government" clause of Section 91 or as a matter of trade and 

commerce and declared the Act ultra vires. [49] In 1937, the 

Judicial Committee of the Privy Council rejected an appeal by 

the government of British Columbia. [50] The marketing schemes 
that had been established under the Natural Products Marketing 

Act were dismantled. 
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the scrutiny of the Judicial Committee of the Privy Coun 

cil. [51] New Brunswick and Manitoba followed this example 

before the decade was over. [52] 

(iii) The Triumph of the Producer? 

Whether at the federal or the provincial level, the 

regulation of marketing was introduced in response to producer 

demands. This is the conclusion reached by Vinning[53] who 

rejects "any attempt to explain the introduction of the 1927 

Produce Marketing Act and the 1934 Dominion Marketing Act in 

terms of market failure."[54] He argues that the existence of 

the provincial act suggests that the depression has been 

overemphasized as an explanation for the federal act. [55] 

Vinning's conclusion has considerable merit, but it needs to be 

qualified. Distinctions have to be drawn between the situation 

in British Columbia and the situation that produced the federal 

Natural Products Marketing Act. The producers who pressed for 

the British Columbia legislation were localized and relatively 

homogeneous and as a result, more easily organized. For the 

same reason, it was difficult for the provincial government to 

reject their demands. The producers who pressed for the 

federal act were scattered and diverse. They included Prince 

Edward Island potato farmers, Ontario cheese-makers and Saskat 

chewan wheat growers. Without the depression they might never 

have become organized enough to effectively state their case. 

It is also questionable whether the Bennett government, let 

alone one led by King, would have given in to their demands 

under normal circumstances. After all, wheat producers had 

been unable to convince either the Liberals or the Conserva 

tives to bring back the Wheat Board until 1935. 

Secondly, it is possible to question Vinning's em 

phasis on producers to the exclusion of other groups. Alvin 

Finkel's argument that processors, wholesalers and distributors 

were instrumental in achieving the passage of the Natural Pro- 

- -------------------- 
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ducts Marketing Act deserves consideration. [56] Vinning him 

self produces evidence suggesting that other groups were 

interested in marketing legislation. In an Appendix to his 

thesis, he discusses the various schemes that were approved. 

The British Columbia Red Cedar Shingle Export Scheme was admin 

istered by an export association. It was designed to help man 

ufacturers by setting limits on exports to the United States. 

This was necessary because if exports exceeded a certain level, 

the American government would retaliate with tariff in 

creases. [57] The British Columbia Dry Salt Herring and Dry 

Salt Salmon Scheme was designed to help fish packing companies. 

Two of the five board members were associated with the Canadian 

Manufacturers' Association - none were fishermen. The intent 

was to protect "white" operators who were being pressured by 

Japanese operators financed from Japan. [58] The Canada Jam 

Marketing Scheme regulated the marketing of a manufactured 

product rather than a unprocessed product. Nine of the 

fourteen board members were representatives of the 

manufacturers while only three represented the growers. The 

scheme was so successful at raising prices that consumers 

reduced their purchases of jams, jellies and marmalades. [59] 

The federal Natural Products Marketing Act was amended in 1935 

to include wholly or partly manufactured products of the 
forest. [60] This was to allow pulp and paper manufacturers to 
make use of the act. In 1934, the president of the Canadian 

Pulp and Paper Association had suggested that government 

intervention was neccessary: 

Our government might do well to consider 
some such scheme as the American National 
Recovery Administration for the stabiliz 
ation of Canadian industry, which could be 
brought about by vesting in industry of 
certain powers and authority which would 
enable it, through trade associations, to 
control itself in all its main phases •.• [61] 
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The pulp and paper manufacturers were not able to make use of 

the act because of the unwillingness on the part of the new 

Liberal government to extend the operation of an act they con 
sidered unconstitutional. The pulp and paper manufacturers 

were not going to be denied the use of the coercive power of 

the state. Having been thwarted at the federal level, they got 

the assistance they needed from the provinces. [62] 

Finally, Vinning's conclusion needs to be qualified 

by placing the introduction of the federal Act in its proper 

context. The type of regulation introduced by the Natural 

Products Marketing Act differed from previous federal regula 

tion in that it involved considerable delegation of authority 

to the regulated industry. By limiting the freedom of produc 

ers (and manufacturers) to a certain extent, it gave them more 

control over the marketing of their products. In this sense, it 

was part of a general move towards industrial self-government. 

This idea was very much "in the air" in the 1930s: it can be 

found in Hankin and MacDermot's book, Recovery by Con- 
trol; [63] Roosevelt's New Deal legislation; and the 1935 

Dominion Trade and Industry Commission Act. Vinning ignores 

this and by doing so, he makes the Natural Products Marketing 

Act seem almost unique. It was not. 

(4) The Bennett New Deal 

(i) The Arguments for Intervention 

The reformist impulse, which produced so much social 
questioning during and immediately after World War I, 

disappeared during the 1920s in the rush to return to normalcy. 
The depression produced a dramatic change. F. R. Scott, a 

McGill law professor, has explained how it affected him: 

My eyes became suddenly open to the reali 
ties of the social system which I had taken 
for granted. I was drawn into discussions 
with groups of my contemporaries who were 
trying to find out what had happened. [64] 
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Scott goes on to say, "It was obvious that the capitalist 

system as then constituted had collapsed." [65] Scott's sudden 

awakening led to the creation of the League for Social Recon 

struction[66] which in turn stimulated the creation of the 

Co-operative Commonwealth Federation. While Scott put his 

faith in socialism, others put their faith in William Aber 

hart's bibilical prophecies and Social Credit theories. 

Solutions to the country's economic problems were one thing 

Canada had in abundant supply. 

One of the more interesting proposals to come out of 

the depression was Recovery by Control by F. Hankin and T.W.L. 

McDermot. They start with two central assumptions: every 

individual or organization is primarily motivated by self-in 

terest; and combinations, associations and co-operation are 

inevitable. [67] They had little faith in the invisible hand of 

Adam Smith and a great deal of faith in government. In their 

view government was one of the three participants who 

constituted the economic system, the other two being capital 

and the workers. [68] Their emphasis on the importance and 

inevitability of organization, together with their view of the 

government as an equal participant with labour and capital 

suggests a strong corporatist strain. [69] They definitely 

favoured regulation, but it was not always regulation of the 

conventional type. They were quite critical of anti-combines 

legislation, "it is a strong impediment to the invincible 

instinct of human beings to organize themselves", [70] and urged 

its repeal or amendment: 

so as to make planning and control possible; to 
encourage, as has been done in agriculture, the 
formation of associations of trades and manufacturers 
in such a way as to lead to self-government in each 
industry. [71 ] 

Each industry would then have the power to establish prices and 

production quotas. They proposed an excess profits tax to deal 

with any instances of profiteering which might result. AI- 
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though the book is interesting for any number of reasons, it is 

of particular interest for proposing "industrial self-govern 

ment." It was an idea whose time had arrived in the 1930s. 

In 1933 both major political parties held summer 

conferences to discuss public policy. At these conferences, 

politicians and academics such as MacDermot, Harold Innis, 

Alexander Brady and W.T. Jackman discussed ways to deal with 

unemployment and such topics as "The Significance for Canada of 

the American New Deal."[72] That these conferences were held 

was an indication of the new strength and status of the 

academic community. Another indication was the founding of The 

Canadian Journal of Economics and Political Science in 1935. 

In the first issue, Stephen Leacock combined his talents as an 

economist and as a humourist to produce an article entitled, 

"What Is Left of Adam Smith?" Not much, according to Leacock: 

"Imagine, then, anyone looking for light on the question of 

overproduction of today from the pages of the classical 

economist. They said it cured itself. It does. So does 

life."[73] 

Leacock appreciated the need for government action 

even if he did not always approve of the specific form which it 

took. Almost everyone with a solution to the country's econo 

mic problems, whether they were followers of William Aberhart 

or J.S. Woodsworth, the first leader of the Co-operative Com 

monwealth Federation, called for a larger role for the govern 

ment. The C.C.F.'s Regina Manifests of 1933 called for the 

amendment of the Canadian constitution, "so as to give the 

Dominion government adequate powers to deal effectively with 

the urgent economic problems which are essentially national in 

scope." People such as Sir Joseph Flavelle, the semi-retired 

millionaire businessman, whose cure for the depression was 

restraint, skeleton governments and balanced budgets were in the 

minority. [74] Still, not everyone who questioned the value of a 

larger role for government could be written off as an 
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anachronism. Harold Innis, the greatest Canadian economist of 

the day, was equally skeptical of the ability of economists to 
prescribe cures and of the ability of governments to administer 
them: 

The dangers of national finance capitalism 
have been acute in Canada. With the 
construction of boards and the complicated 
machinery which has emerged in Ottawa since 
the war the dangers are not less, and 
considering the inexperience of those who 
man such recently installed devices, are 
much more. 

Oh! let us never, never doubt 
What nobody is sure about! (Belloc) [75] 

Innis' warning nothwithstanding, there was a widespread public 

acceptance of the need for government action. Although it would 

be easy to assume that this was an important factor in the in 
troduction of the Bennett New Deal, it is not at all obvious 

that it was a significant influence. 

(ii) The Price Spreads Inquiry 

The investigation of price spreads, which began in 
1934 as a Select Committee of the House and then became a Royal 

Commission, was definitely an important factor. [76] The 
background to the inquiry has been described by J.R.H. Wilbur, 
the biographer of H.H. Stevens, the Minister of Trade and 
Commerce. As Wilbur explains it, a number of incidents were 
brought to the attention of Stevens between the spring and fall 
of 1933 which suggested that large discrepancies existed 

between the cost and the retail price of several commodities. 
This evidence, together with the plea of the managing director 

of the Canadian Manufacturing Association to do something for 
the more than two hundred small manufacturers being "driven 

into bankruptcy by certain practices of the buyers of the large 
department stores and chain store organizations", [77] seems to 
have convinced Stevens to act. He finally voiced his concern 
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in a Toronto speech to a national convention of shoe retailers 

and manufacturers in January, 1934. He was particularly 

critical of chain stores and department stores such as Eaton's 

for using their size to gain price concessions which in turn 

forced manufacturers to lower wages. He went on to warn his 

audience that unless such abuses were ended they would destroy 

the system. [78] The audience's reaction and the public's 

reaction to press reports of the speech were favourable while 

the T. Eaton Company and the Robert Simpson Company were 

outraged. Stevens offered to resign, but instead Bennett made 

him the chairman of a Select Committee of the House to 

investigate price spreads. 

The Committee began public hearings in February 1934 

and they received considerable attention in the press. When 

the House prorogued in July, the committee had not yet com 

pleted its inquiry. The attention which the committee had 

received left Bennett with little choice but to turn it into a 

Royal Commission. [79] The fact that the Royal Commission was a 

continuation of a Select Committee helps to explain why all of 

the eleven commissioners were Members of Parliament. Stevens 

acted as the chairman. The Royal Commission investigated such 

things as price discrimination, the concentration of business, 

wages and working conditions and the problems faced by the 

primary producer. Generally, the Report concluded that many 

"evils" existed. It concluded that price discrimination was 

very common and went on to explain: 

Where discrimination of this sort exists, 
the competitive struggle does not neces 
sarily result in the selection of the most 
efficient. Thus an injury to the public 
accompanies the obvious injury to those who 
are not so lucky as to be the recipients of 
such favours. [80] 

In its examination of concentration, it examined business con 

solidations and came up with some interesting findings. In the 

seven years from 1924 to 1930 inclusive, 246 consolidations 
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absorbed 671 concerns with more than half of these occurring in 

1928 and 1929. [81] The Report concluded that large corpora 

tions were growing more rapidly than business in general. [82] 

It came out unequivocally in favour of more government regu 

lation: 

We recommend, that is to say, not only the 
most complete maintenance or restoration of 
competition, where that is possible, but 
also gradual, progressive, and effective 
regulation in that growing field of busi 
ness enterprise where monopoly or imperfect 
competition will continue, inevitably to 
develop, and, if unregulated, will continue 
to exploit the primary producer, the wage 
earner, and the consumer, in the shameful 
ways so often disclosed by the evidence 
before us .•.• Unless we can achieve this 
goal in the reasonably near future, there 
well may be forced upon us changes in our 
economic, social and political organiza 
tions besides which our proposals, impor 
tant as we believe them to be, will pale 
into insignificance. [83] 

The specific proposals included numerous amendments 

to the Dominion Companies Act and a lesser number of amendments 

to several other acts; the creation of a Live Stock Board and a 

Fisheries Control Board to aid primary producers; "National 

regulation of employment conditions preferably by Dominion leg 

islation, if feasible, or, alternatively by inter-provincial 

co-operation"; and the creation of a Consumer Commodity Stan 

dards Board as a section of the proposed Federal Trade and In 

dustry Commission. The Federal Trade and Industry Commission, 

"a semi-autonomous board under the president of the Privy Coun 

cil" with administrative, advisory, investigative and regula 

tory powers was the most important proposal. [84] 

The Select Committee and the Royal Commission were 

ground breaking in two respects: they were by far the most 

extensive and sophisticated examination of Canadian business 

that had yet been undertaken; and they marked a significant, 

although temporary, departure from the usual warm relationship 
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between business and government in Canada. [85] This is not to 

suggest that big business was in any immediate danger, but its 

operations had been exposed to public scrutiny and the business 

community in Canada has always been sensitive to even the 

mildest of threats. Ultimately, the Royal Commission did two 

things: it sustained the already widespread conviction that 

more government regulation was needed; and it provided the 

Conservative government with a legislative program. 

This New Deal is a sort of Pandora's box, 
from which, at suitable intervals, the 
President has pulled the N.R.A. [National 
Recovery Act] and the A.A.A. [Agricultural 
Adjustment Act] and a lot of other mysteri 
ous things. Most of the people never un 
derstood the N.R.A. or the A.A.A. any more 
than they understood the Signs of the Zo 
diac, but that did not matter very much: 
they were all part of the New Deal, and the 
New Deal meant recovery, because the presi 
dent has so promised •.•. 

(iii) The Conversion of R.B. Bennett 

There was still one ingredient missing and that was a 

government willing to act. A number of factors convinced R.B. 

Bennett, the millionaire Prime Minister, to don the mantle of 

the reformer. Perhaps the most important was the influence of 

W.D. Herridge, Bennett's brother-in-law and the Canadian repre 

sentative in Washington. While in Washington, Herridge became 

enamoured with Roosevelt's New Deal and he began to urge Ben 

nett to follow the President's example. In April 1934, he sent 

the Prime Minister a memorandum in which he shrewdly pointed 

out the most important achievement of the New Deal: 

We need a Pandora's box. We need some 
means by which the people can be persuaded 
that they also have a New Deal, and that 
the New Deal will do everything for them in 
fact which the New Deal has done here in 
fancy. [86] 
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Further justification for introducing a Canadian New Deal was 

provided by the defeat of the Conservative government in On 

tario during the summer of 1934 and the loss of four out of 

five federal by-elections in September. It was at about the 

time of the by-election losses that Herridge and R.K. Finlay 

son, Bennett's private secretary, began writing Bennett's New 

Deal radio speeches. 

Bennett delivered five speeches between January 2 and 

January 11, 1935. In the first speech, he boldly announced his 

commitment to reform: 

For if you believe that things should be 
left as they are, you and I hold contrary 
and irreconciliable views. I am for re 
form. And, in my mind, reform means Gov 
ernment intervention. It means Government 
control and regulation. It means the end 
of laissez-faire. [87] 

He became more specific in the next four speeches, promising an 

unemployment insurance plan, an Economic Council, amendments to 

the Companies Act, a Department of Communications, and better 

old age pensions. Reaction to the speeches was more favourable 

than one might have expected. Alvin Finkel claims that many 

powerful businessmen expressed their approval. Among those who 

supported Bennett, he mentions: the president of the Canadian 

Chamber of Commerce, the president of the Bank of Toronto, the 

president of Goodyear Tire, the president of St. Lawrence Sugar, 

the president of Canada Cement and F.N. Southam of Southam 

Publications. [88] The Montreal Gazette, the Financial Times 

and the Financial Post were all critical. [89] As well, several 

of Bennett's ministers were upset about the speeches although, 

in part, this was a result of his failure to consult them. In 

the case of C.H. Cahan, who was considered to be the representa 

tive of Montreal business interests, the critisism was directed 

against the substance of the speeches. 
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(iv) The Legislation 

The fears of those who were troubled by Bennett's 

speeches proved to be largely groundless when the government 
began introducing the legislation promised by the Prime Minis 

ter. It was neither as sweeping as his speeches had suggested, 

nor did it implement all of the recommendations of the Royal 

Commission on Price Spreads and Mass Buying. Some of the leg 
islation did conform to the Commission's recommendations: 

amendments were made to the Criminal Code, [90] the Live Stock 
Act, [91] the Weights and Measures Act, [92] the Companies 

Act,[93] and the Combines Investigation Act; [94] legislation 

was passed to create an Economic Council; [95] and the Dominion 

Trade and Industry Act was passed. [96] Several labour acts were 

passed with respect to minimum wages, the eight- hour day, a 

weekly day of rest and an unemployment insurance scheme. [97] 
These acts were worded in such a way as to comply with League 

of Nation draft conventions. As well, the Wheat Board was 
re-established and amendments were made to the Natural Products 

Marketing Act. [98] All of this legislation was introduced and 

passed in the five month period beginning at the end of January 

and ending in early July. 

- -_ --~~_- --~------~ 

The legislation considerably increased the scope of 

federal regulation. Beyond that, it is difficult to generalize 

about the effect of the legislation. Amendments to the Weights 
and Measures Act gave inspectors greater authority and more 

clearly defined certain measures. The Dominion Trade and In 
dustry Act created a commission (initially this was to be the 

Tariff Board) with the power to administer the Combines Inves 
tigation Act; investigate unfair trade practices as set out in 

several different acts; administer commodity standards; and re 
commend to the Governor in Council that price agreement be ap 

proved when "wasteful or demoralizing competition exists."[99] 

The amendments to the Criminal Code made it illegal for a sel 

ler to give rebates or discounts to one buyer not granted to 
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another, or to sell at lower prices in one area than elsewhere 

in order to eliminate competition or to sell at an unreasonably 

low price in order to destroy competition. [100] Although some 

of the legislation was designed to protect the consumer and 

improve working conditions, other parts of it seem to have been 

designed more to protect businesses from the "unfair" practices 

of other businesses. There was no deliberate attempt to halt 

the concentration of business that had been reported by the 

Royal Commission. 

(v) The Aftermath 

Even though they had just passed an impressive amount 

of legislation, the Conservative government went into the 1935 

election divided and weakened. Four of Bennett's ministers 

chose not to run again while H.H. Stevens left to form the 

Reconstruction Party. In addition to Stevens' party, the 

Co-operative Commonwealth Federation and the Social Credit 

party contested the election. Campaigning on a slogan of "King 

or Chaos", the Liberals destroyed the Conservatives who managed 

to elect only 40 members to their 171. The three "third" par 

ties received more than one-fifth of the vote and elected 25 

members (17 Social Credit, 7 C.C.F. and 1 Reconstruction). 

Stevens' party received more votes than the other two, but man 

aged to elect only Stevens. [101] It is difficult to determine 

what effect Bennett's speeches and the legislation which 

followed had on the election. The Conservatives did poorly 

everywhere, but they fared worst in the Maritimes, Quebec and 

the Prairies. In Ontario, they won 25 seats and would have won 

at least 30 more if they had received all the Reconstruction 

votes. [102] If the Bennett New Deal had alienated the business 

community, the results should have appeared in Ontario where, 

in fact, the party was most successful. One can conclude that 

the depression, more than anything else, defeated the 

Conservatives. 
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Although the voters may not have been consciously 

passing judgement on the Bennett New Deal, this was the ef 
fect of their votes. When in opposition, the Liberals had 

decided it was politically unwise to oppose the legislation and 
instead questioned its constitutionality. [103] On assuming 

office, the new government referred most of the new deal legis 

lation to the Supreme Court of Canada for an opinion on its 

constitutionality. The Supreme Court's judgements were in turn 

appealed to the Judicial Committee of the Privy Council. Their 

Lordships ruled that all of the labour statutes, the Natural 
Products Marketing Act, the Employment and Social Insurance Act 

and the section of the Dominion Trade and Industry Commission 
Act that allowed the Governor in Council to approve price or 

production agreements were ultra vires. [104] The Liberals made 
no attempt to salvage any of the legislation. However, they 

did recognize the constitutional problems which had been 
created by these decisions and this was one of the factors 

which led to the creation of the Royal Commission on Dominion 
Provincial Relations in 1937. [105] 

(5) Conclusion 

In the 1930s, the federal government became involved 

in several new areas of regulation. The Canadian Radio 
Broadcasting Commission, the Bank of Canada, the Wheat Board 

and the Board of Transport Commissioners are all products of 
the 1930s which are still with us in one form or another. 
Still, it is possible to argue that regulation in the 1930s was 
just as important in terms of the issues that were clarified as 

in terms of what was accomplished. The most important issue 
that was clarified was the constitutional one. By the end of 

the decade, it was much clearer what each level of government 
was able to regulate than it had been ten years earlier. 
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The Supreme Court and the Judicial Committee of the 

Privy Council played a major role in shaping this division of 

authority. Initially, it appeared that the courts were leaning 

towards a large role for the federal government. In 1931, and 

again in 1933, provincial marketing laws were declared to be 

ultra vires. [106] In 1932, the Judicial Committee of the Privy 

Council ruled that the federal government had the authority to 

regulate aeronautics and radio communications. [107] It was 

partly as a result of these decisions that the Bennett 

government believed its New Deal legislation would pass consti 

tutional scrutiny. 

The 1937 decisions of the Judicial Committee of the 

Privy Council strictly interpreted the federal government's 

authority to regulate trade and commerce and foiled its at 

tempts to use its treaty-making powers or the "peace, order and 

good government" clause of Section 91 to regulate matters 

affecting property and civil rights. [108] While the courts 

decided what matters the federal government could not regulate, 

they upheld the federal government's right to disallow or 

reserve provincial regulation. The King government disallowed 

eight Alberta statutes passed between 1937 and 1939. They 

dealt with matters such as licensing bank employees, declaring 

a one year moratorium on all debts and taxing the principal of 

mortgages held by non-residents. [109] Thus the overall effect 

of the various decisions was not to increase the area of 

provincial authority, but rather to compartmentalize the 

respective authority of the federal and provincial 

governments. 

To a lesser extent, the relationship between business 

and government was another issue that was clarified. The rela 

tionship became an issue as a result of the Royal Commission on 

Price Spreads and Bennett's radio speeches promising reform. 

The business community was in a vulnerable position in the 

1930s. Traditionally, it had been able to respond to attacks 
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by pointing to the prosperity of the country and issuing dire 

warnings about "killing the goose that lays the golden eggs." 
By 1935 this defence was no longer effective. The price 

spreads investigation, which disclosed such things as the 

healthy profits made by Canada Packers during the worst years 

of the depression, increased the business community's 

VUlnerability. [110] Bennett's radio speeches suggested that he 

was prepared to alter significantly the relationship between 
business and government, but when he left office, Canada 

Packers' profits remained high. [111] Nor did his government do 
anything about the mergers revealed by the Royal Commission. It 

did little more than insert a definition of an illegal merger 
into the Combines Investigation Act. This did not produce any 

prosecutions. (The first prosecution in a merger case did not 
occur until 1970.) [112] Much of the legislation that was 

passed in the last months of the Bennett government was 
designed to protect the business community from itself. The 

decade ended with the traditional cosy relationship between the 
federal government and business virtually intact. 
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Chapter 6 

REGULATION IN A FEDERAL STATE 

In recent years regulatory issues have become iden 

tified with the problem of federalism. [1] The regulation of 

cable television, the control of natural resources and energy 

pricing have become standard topics of federal-provincial con 

ferences. However, the difficulties of regulating economic 

activities in a federal state are not new. [2] What has changed 

is that as federal-provincial relations have become both more 

open and more formal (Ritualized federal-provincial 

conferences, the growth of provincial Departments of Federal 

Provincial Relations and the creation of the Federal-Provincial 

Relations Office in Ottawa are obvious manifestations.), the 

difficulties have become more visible. As well, the specific 

issues causing the difficulties have changed. The present 

differences of opinion over oil pricing and cable television 

are simply new forms of an old disagreement. The interaction 

between regulation and federalism is a double-edged sword. The 

federal structure makes it more difficult to regulate while, at 

the same time, regulatory issues can adversely affect 

federal-provincial relations. [3] 

(i) The Division of Powers 

(1) Regulating Resource Development 

Control of natural resources and the regulation of 

their use has been such a contentious issue because of the 

importance of the resources. [4] Dating back more than three 

hundred years to the arrival of the first fur traders and 

fishing fleets, the prosperity of Canada has depended on the 

exploitation of staples. The interventionist state arrived at 

the same time. By a Royal charter granted in 1670, the 

Hudson's Bay Company was granted the sole right to trade in the 
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area drained by rivers flowing into Hudson's Bay while the 

fishing fleets were subject to numerous regulations. [5] Al 

though the fur trade gave way to the square timber trade and 

later the pulp and paper industry and now the fishing industry 

is slowly being replaced by offshore drilling, [6] the state has 

remained. [7] However, the emergence of new staples has 

produced periodic pOlitical restructuring. 

When the federal structure was created in 1867 it 

became necessary to decide which level of government would be 

given control over natural resources. The provinces acquired 

the ungranted lands (Crown Lands) within their borders at the 

time of Confederation. Section 92 of The British North America 

Act specifically gave the provinces the authority to legislate 

in connection with, "The Management and Sale of the Public 

Lands belonging to the Province and of the Timber and Wood 

thereon." An exception was made when Manitoba, Alberta and 

Saskatchewan became provinces in 1870, 1905 and 1905, respec 

tively. Until 1930 Crown Lands in these provinces remained 

under the control of the federal government to allow it to 

fulfill the national pOlicy. With this exception, the federal 

government's control over natural resources was limited and 

indirect. As a result of its jurisdiction over navigation and 

shipping it was able to exercise some authority over water re 

sources. When the water resources were part of an interna 

tional waterway such as the St. Lawrence or the Columbia River 

the federal government's authority was increased. The federal 

government could indirectly affect the use of resources by 

regulating interprovincial and export trade under Section 91 of 

the British North America Act. Since one of the characteris 

tics of staple production has been a dependence on export mar 

kets, the ability to control exports was potentially a powerful 

regulatory tool. The federal government was also given the 

power of disallowance. [8] In theory, it could thwart provin 

cial attempts to regulate simply by disallowing the relevant 

act. 
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(ii) The Struggle for Equality 

In the estimation of Sir John A. Macdonald, Canada's 

first Prime Minister, the provincial governments were mere ap 

pendages of Ottawa, of no more importance than a municipal 

government. [9] Macdonald frequently treated them as such. Not 

surprisingly, his government became involved in a number of 

disputes with the provinces. One of the first major disagree 

ments between Ottawa and a province arose over Ontario's at 

tempt to regulate the use of streams. The events that produced 

An Act for protecting the public interest in Rivers, Streams 

and Creeks[10] are most interesting. In 1878, a Mr. Caldwell, 

a reputed Liberal supporter ran his logs down a stream which 

had been improved for this purpose by a Mr. McLaren, who was 

reputed to be a Conservative supporter. (This was an era when 

pOlitical partisanship was much sharper and of greater economic 

importance.) Caldwell did not pay the promised fee nor did he 

do so in 1879 when he again floated logs down the stream. In 

the following year McLaren obtained an injunction prohibiting 

anyone from using the stream. The case went to the courts 

where it was argued by two prominent Members of Parliament, one 

a Liberal, the other a Conservative. Before a decision was 

reached, the Liberal government in Ontario passed the Act 

referred to above. It gave all persons the right to use all 

rivers, creeks and streams and provided that tolls for 

the use of improved streams were to be set by the Cabinet. The 

Act was disallowed by the Conservative government in Ottawa as 

were two further enactments of it. Macdonald justified his 

government's action by calling the Act, "a wretched, flimsy and 

transparent device ••.. It had the effect of depriving McLaren 

of his property under the pretence that it was in the public 

interest. Nothing more contemptible or sinister could be done 

by a Government or Legislature."[11] Caldwell eventually won in 

the courts[12] and Ontario won the disallowance battle. The 

fourth time the Act was passed the federal government allowed it 

to stand. [13] 
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The dispute caused by Caldwell's logs was a small, 

but significant, part of the provinces' struggle for equality. 

It was significant for two reasons: it strengthened the pro 

vinces' right to regulate with respect to water resources; and 

it demonstrated that there were political limits to the federal 

government's disallowance power. The limits were more clearly 

established by the end of the 1880s as a result of Manitoba's 

repeated attempts to grant charters to railway companies in 

defiance of the monopoly granted to the Canadian Pacific Rail 

way by the federal government. After disallowing severals 

acts, the federal government reluctantly decided it was nec 

essary to abandon the monopoly provisions. Thereafter the 

federal power of disallowance was used more sparingly. [14] 

Acknowledgement that the provincial governments were equal in 

status to the federal government came in an important Judicial 

Committee of the Privy Council decision in 1892: 

The object of the [B.N.A.] Act was neither to 
weld the provinces into one, nor to subor 
dinate provincial governments to a central 
authority, but to create a federal government 
in which they should all be represented, 
entrusted with the exclusive administration 
of affairs in which they had a common inter 
est, each province retaining its independence 
and autonomy •..• in so far as regards those 
matters which, by Section 92, are specific 
ally reserved for provincial legislation, the 
legislation of each province continues to be 
free from the control of the Dominion, and as 
supreme as it was before th passing of the 
Act. [1 5 ] 

The decision did not alter the relationship between the federal 
and provincial governments. Its importance was more symbolic, 

it marked the triumph of the provincial rights campaign. [16] 

(iii) Encouraging Development 

The provinces' victory could not have come at a more 
propitious time. Canada soon experienced a period of unprece 
dented prosperity in which the provinces shared fully. The 
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term, "the wheat boom," which has been used to describe this 

period (1896-1913) is unfortunate since it obscures the contri 

bution that other staples made to the Canadian economy. [17] 
This was particularly true in Quebec and Ontario where the 

hydro-electric and pulp and paper industries emerged at the 
same time as mining took on a new importance. [18] We have 

already described the introduction of regulation in response to 
the development of the wheat economy, [19] now we will look at 

the ways in which some of the other staple industries were 

regulated. 

The regulation of the forest industry, hydro-elec 

tricity and mining differed significantly from the regulation 

of the wheat economy. Two important reasons for this can be 

suggested. The first is the size of the unit of production. 

Farms at that time were small, numerous and each produced only 

a tiny proportion of the total production. Agriculture was as 

close to a perfectly competitive industry (in the absence of 
regulation such as marketing boards) as one is likely to find. 
Mines, hydro-electric plants, and pulp and paper plants are 
each considerably larger and a fairly small number account for 
a large proportion of industry output. In the case of hydro 

electricity, natural monopoly conditions would easily prevail 
in a given geographic area. Quite different rationales are 

used to justify regulating competitive industries than those 
used to justify regulating industries in which a single company 

can influence price. As a result, different types of regula 
tion are introduced. Most agricultural regulation is, in fact, 
regulation for agriculture, i.e., designed to benefit farmers 
even at the expense of consumers. The second is the ownership 

of the resource being utilized. The land on which the farmer 
grows his wheat is almost invariably owned by the farmer. The 

water used to produce hydro-electric power and the land from 

which timber is cut and minerals extracted is often (in Canada 
at least) owned by a government. In the second situation there 
is an obvious justification for introducing regulation to 
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protect the public's very tangible interest. In addition, 

since the state owns the resource it can impose regulations and 

guarantee compliance, if it so desires, by threatening to 

withold the use of the resource. 

All too often the provinces have regarded their 

resources simply as sources of revenue and ignored the way in 

which they were being utilized. [20] Even when they were moved 

to impose regulations it was not always done to protect the 

"public interest."[21] A case in point was the ban on the 

export of sawlogs imposed by the Ontario government in 

1898. [22] This was a reaction to changes in the American 

tariff of the previous year that established a duty on lumber 

while allowing sawlogs into the United States duty-free. 

Ontario lumbermen were hit the hardest by this action. When 

they were unable to convince the federal government to retal 

iate they turned to the provincial government. Here they were 

successful. The Ontario government was able to control the 

export of sawlogs by forcing all timber operators using Crown 

Lands to saw their logs in Ontario. Ottawa prudently decided 

not to disallow. In 1900 the Ontario government extended the 

regulation to include pulp logs. [23] While the people of 

Ontario as a whole benefited from the export bans insofar as 

they created more employment in the province, it was the 

lumbermen who benefited the most. The export restrictions were 

primarily designed to encourage economic development rather 

than prevent abuses. In this sense they were no different from 

other actions taken by the government to encourage development. 

These actions ranged from the construction of the Temiskaming 

and Northern Ontario Railway to the purchase of two diamond 

drills which were rented out to mining developers. [24] 

The ban on the export of sawlogs and pulp logs was a 

success, particularly after Quebec imposed similar restrictions 

in 1909. [25] Ontario's attempt to apply a similar "manufac 

turing condition" to n~ckel ore was a failure. Again action by 
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the provincial government was the second choice. Initially, an 

attempt was made to convince the federal government to impose 

an export duty on unrefined ore. Among the people pressuring 

the Liberal government were several prominent Liberals, one of 

whom was the Attorney-General of Ontario. Their interest was 

pecuniary, they wanted to establish a Canadian nickel-steel 

industry. When the federal government refused to do anything 

they turned to the Ontario government. In 1900 the Ontario 

government amended the Mines Act establishing a system of 

license fees. [26] A fee of $60 per ton was set for nickel 

which was refundable if the ore was refined in Canada. The 

amendment never went into effect. In the face of threats from 

the American parent company to close the Sudbury mines and from 

Ottawa to disallow what it interpreted as an unconstitutional 

attempt to regulate trade the provincial government decided not 

to proclaim the Act. [27] 

These few examples demonstrate how the regulatory 

process can be affected by federalism. The role played by 

interest groups is particularly interesting. According to 

Christopher Armstrong and H.V. Nelles, when one level of 

government failed to give them the regulation they wanted they 

turned to the other level of government. However, it is 

frequently the case that when one interest group benefits, 

another suffers. If the offending legislation was provincial, 

the aggrieved interest group turned to the federal government 

for disallowance. [28] Occasionally, as with the amendment to 

the Ontario Mines Act, the threat of disallowance was enough to 

make the Province back down. Regardless of the outcome these 

various ploys placed a strain on federal-provincial relations. 



- 212 - 

(iv) Regulation vs. Public Ownership: The Case of Hydro 

Electric Development 

(a) The Ontario Example 

Except for its short-lived ownership of a mine in 

Northern Ontario (1906-1909), the Ontario government's partici 

pation in the development of the province's mineral and forest 

resources consisted of granting mineral rights, and timber 

limits, providing direct financial assistance, building roads 

and railways and introducing regulations to ensure domestic 

processing. The actions of the Ontario government did not 

differ markedly from those of the other provinces. It was 

primarily in the development of hydro-electric resources that 

its actions violated the national norms of the time. 

We have already mentioned some of the rationales for 

regulating resource development. However, there are some res 

pects in which the production of hydro-electric power differs 

from the production of pulp and paper, lumber or metallic min 

erals. The consumer is more likely to take an interest in the 

price of hydro-electric power because he (in addition to in 

dustrial users) uses it directly. Thus the public is more 

likely to demand regulation of monopoly suppliers of this 

essential service. At the same time, the task of regulating 

price is made difficult by the fact that the cost of producing 

power at one site might differ significantly from the cost at 

another site and the fact that each site is subject to declin 

ing unit costs up to capacity. The nature of the supply is 

another complicating factor. Hydro-electric power cannot be 

stored, it has to be consumed as it is produced. While the 

supply is relatively constant the demand is subject to peak 

periods. Furthermore, the fixed costs of electricity 

generation are very large relative to variable costs. Monopoly 

power and the shape of its cost curves encourage hydro 

companies to practice price discrimination. The result is that 
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large industries pay considerably less for power than do 

individual consumers. One of the tasks of regulation is to 

ensure that this price discrimination is not too great. 

The Ontario government's initial involvement in the 

production of hydro-electric power came about for reasons that 

had nothing to do with the problems just discussed. In the 

1880s it was decided that there should be a park at Niagara 

Falls. The problem of financing the operation of the park was 

solved by granting an American company the exclusive right to 

produce power on the Canadian side of the falls for an annual 

rental of $25,000. The company relinquished its exclusive 

right to the Falls when it failed to begin construction as 

agreed. Another franchise was granted to a second American 

company in 1900 and two years later both companies began work 

on their plants. They were soon joined by a Canadian company 

controlled by three Toronto financiers who also happened to 

control the Toronto Electric Light Company and the Toronto 

street railway system. Both were monopolies with unenviable 

reputations. [29] Even with three different companies producing 

power, few people believed that competition among the companies 

would result in cheap power. 

It was this skepticism that soon made the power 

question the most important political issue in the province. 

There were several reasons for this. First, there was the 

example of what hydro-electric power had done for industry on 

the American side of the river where it had been available 

since 1895. Second, there was a concern that most of the power 

would be exported to the United States. Then there was the 

competition between the industrial centres of southwestern 

Ontario, Berlin (Kitchener), Waterloo, Guelph, London, etc. and 

Toronto. Manufacturers in the former cities wanted cheap power 

in order to compete with Toronto. Finally, in 1902 strikes 

closed the Pennsylvania coal mines causing shortages and 

driving up prices. Hydro-electric power began to look like an 
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attractive alternative. These considerations did not produce a 

demand for regulation; instead, they produced a demand for 

public ownership. 

The public power movement was largely the creation of 

a few manufacturers, municipal politicians and newspapers from 

centres in south-central and south-western Ontario. It soon 

won the support of a large segment of the public as well as 

that of local boards of trade and the Canadian Manufacturers' 

Association. [30] The goal of the public power movement was a 

modest amount of government ownership sufficient to guarantee 

the province all the hydro-electric power it needed at reason 

able rates. Preferably, the province would build and operate a 

distribution system with power purchased from the private com 

panies, or, at the very least, public power advocates wanted 

the province to allow the municipalities to band together to 

buy and distribute power. The Liberal government preferred the 

latter alternative. In 1903 it passed An Act to provide for 

the Construction of Municipal Power Works and the Transmission, 

Distribution and Supply of Electrical and other Powers and 

Energy[31] which permitted municipalities to become involved in 

the business of selling power to both residential and 

industrial users. 

In 1905, the Conservatives were returned to power in 

Ontario for the first time since 1871. The new government, led 

by James Whitney, was more enthusiastic about the possibilities 

of government ownership, but not quite as committed as 

Whitney's claim that, "The waterpowers of Niagara should be as 

free as air," would suggest. In 1906 the Whitney government 

passed legislation creating the Hydro-Electric Power Commission 

of Ontario. [32] The Commission was given extensive powers. It 

could purchase, lease or expropriate: 

the lands, works, plant and property of any 
company or person owning, using and devel 
oping or operating lands, waters, water pri 
vileges, or works, plant and machinery for 
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the development of any waters privilege or 
water power for the purpose of generating 
electrical power or energy or for the trans 
mission thereof in the Province of Ontario 
and to develop and supply electrical power 
or energy. [33] 

It could also order any company to provide it with as much 

power as it required. One of the most controversial sections 

of the Act provided that: 

No action shall be brought against the Com 
mission or against any member thereof for 
anything done or omitted in the exercise of 
his office without the consent of the At 
torney-General for Ontario. [34] 

This provision was designed to protect the Commission from the 

sustained attack launched against it by the private power com 

panies. The federal government was pressured to disallow, the 

Act was challenged in the courts, and the companies even tried 

to discredit the province's credit rating abroad. [35] 

The attitude of the power companies, and the Canadian 

company (the Electrical Development Company) in particular, 

made compromise difficult: the appointment of Adam Beck, a 

London manufacturer and Minister without Portfolio, as the 

first Chairman of the Commission, made compromise impossible. 

Beck was fiercely committed to public power and he used his 

dual position as Chairman and Cabinet minister to increase his 

own authority and that of the Commission. The Commission gra 

dually became a powerful regulatory body as well as a trans 

mission and distribution system. (Eventually it began to 

generate power.) It was given the authority to order 

telegraph, telephone, electric light and power companies to 

place their wires underground, when the Commission was of the 

opinion that their overhead wires were a hazard. [36] In 1916 

The Water Power Regulation Act[37] was passed allowing the 

Cabinet to appoint an inspector with the authority to inspect 

generating plants to determine the amount of water they were 
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using and whether this exceeded their allotment. If irregular 

ities were found the inspector was empowered to close the 

plant. The Commission was appointed as the inspector. The Act 

allowed Beck to harasS the private companies. He did not want 

to regulate them; he wanted to get rid of them. 

In the same year this Act was passed, the Commission 

purchased one of the American companies at Niagara and it was 

given the necessary authority to construct its own plant. [38] 

The victory of the public power movement was now complete. 

During the 1920s the Commission began to produce more than half 

of Ontario's power. By 1930 it was the largest hydro-electric 

system in the world and well on its way to becoming the 

monopoly supplier of electricity in Ontario. [39] 

The battle to create Ontario Hydro has been inter 

preted as a struggle between two different groups of 

businessmen (with the provincial government on the side of the 

less powerful). Nelles has argued that, "the power question 

pitted the haute against the petite bourgeoisie of 

Ontario."[40] Another account escalates the struggle to the 

international level, "The conflict pitted the small 

industrialists of towns such as London, Berlin and Hamilton 

against the 'robber barons' of Montreal, London and New 

York •••• "[41] Such an interpretation seems accurate. However, 

even though it may not have been recognized at the time, it was 

also a contest between two different means of controlling 

public utilities. The goal of the public power movement - 

cheap and abundant power - could have been achieved through 

public regulation of private enterprise. The possibility did 

exist. As an alternative to selling power to the Commission, 

the privately-owned Ontario Power Company proposed that it 

would build a transmission system and sell the power at rates 

set by the Commission. [42] Some prominent members of the 

financial community preferred regulation. Byron Walker, the 

General Manager of the Bank of Commerce, wanted the federal 
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government to regulate the industry with the hope that this 

would weaken the demand for public ownership: 

My own opinion formed long before I heard 
that the Dominion Government were giving 
the matter consideration is that the Fed 
eral Government should take hold of the 
power situation throughout Canada, and 
should give the people the same assurance 
of fair play that they have in the Railway 
Commission as applied to railways. [43] 

There were obvious constitutional problems which made it almost 

impossible for the federal government to act, [44] but there was 

nothing preventing the Ontario government from regulating the 

industry. In fact, in 1906, in the same year it created the 

Hydro Commission it established the Railway and Municipal 

Board. [45] The Board was a regulatory body with the powers of 

a Court of Record. It had the authority to make regulation 

with respect to the operation of steam, electric and street 

railways, including the authority to approve rate changes. It 

had somewhat less authority over utility companies. [46] The 

Board could have been given the necessary authority to regulate 

the power companies; instead, the Whitney government chose to 

create the Power Commission. 

It is not particularly easy to explain why public 

ownership triumphed over regulation. The argument that the 

public power advocates did not trust regulation is unconvincing 

since many of them had supported the creation of the federal 

Board of Railway Commissioners at about the same time. Two 

different arguments have been put forth which emphasize the 

role of ideology in the creation of Ontario Hydro. One his 

torian has argued that the Conservative government of James 

Whitney was "Progressive" in the sense that the term has been 

used to describe the period. Progressivism has traditionally 

been interpreted as a response to the socio-economic changes 

produced by the twin forces of industrialization and 

urbanization. Hostility to big business ("trust-busting") has 
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often been seen as its most obvious characteristic. This is 

the way in which Charles Humphries has viewed the Whitney 

government: 

"Progressive" Conservatism arose out of the 
changing nature of Ontario and its society 
and out of the response of a political par 
ty in tune with the times. It reflected 
the fact that the party owed few favours to 
those in high financial circles and it held 
out promises to the small manufacturer and 
the urban worker. [47] 

George Grant and Gad Horowitz (men of quite different political 
persuasions) attribute the creation of Ontario Hydro to the 

lingering influence of pre-liberal conservatism (Tory collecti 

vism) rather than to the influence of post-liberal progressi 

vism. [48] According to Horowitz: 

Canadian and British Conservatives have 
been able to rationalize their grudging 
acceptance of the welfare state and the 
managed economy by recalling their pre 
capitalist, collectivist traditions. [49] 

Nelles denies that ideology was important. In fact, he argues 

that it was the absence of ideology that made Ontario Hydro 

possible. Its creation was a purely pragmatic response to a 

specific problem. [50] 

Attractive as they may seem, these arguments are not 
very helpful. The introduction of regulation can be just as 
ideological, or, just as pragmatic as public ownership. In or 
der to explain why public ownership was chosen over regulation 

it is necessary to consider the characteristics of the industry 

and the social context in which the decisions were made. The 
production of hydro-electric power was an exciting new industry 

which, for reasons already discussed, captured the imagination 
of Ontarians. Nelles refers to it "as a symbol of the anxi 

ously awaited new industrialism."[51] The people of Ontario, 

and particularly the manufacturers, wanted cheap power and they 
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wanted it as soon as possible. Public ownership seemed to of 

fer two advantages: it promised a more rapid expansion of ser 

vice and it offered the possibility of greater social control. 

Public ownership was also practical. Because it was 

a new industry the initial expenditure was not as great as it 

would have been if the government had decided to nationalize an 

existing industry. It was also possible for the government to 

become involved in a piece-meal fashion. In began by building 

transmission lines to distribute power produced by private 

companies and only became involved in the production of power 

when the future of the industry was assured. One also has to 

take the social environment into consideration. Like electric 

power itself, the idea of public ownership took on symbolic 

importance. It was an idea whose time had come. 

Public ownership lived up to many of the high 

expectations its advocates had of it. Service was rapidly 

expanded and, although comparisons are difficult, rates were 

probably lower than in either Quebec or New York State. [52] In 

one respect it was a failure. Public ownership did not 

guarantee accountability to the Power Commission owners, or 

even to the Legislature. Nelles clearly demonstrates that, for 

several years following its creation, the Power Commission was 

run with a cavalier disregard for the norms of responsible 

government. Between 1911 and 1915 its expenditures exceeded 

the Legislature's authorizations by more than $4 million[53] 

The dangers posed by its size and arrogant behaviour were 

recognized only by the Commission's most determined critics. 

Writing in 1925, Professor James Mavor of the University of 

Toronto charged that: 

The success of the scheme to arouse the 
Municipalities to play upon their newly 
discovered enthusiasm for "cheap power" was 
so great and the effect of monster deputa 
tions so overwhelming that from the Spring 
of 1906 onwards, the real Government of 
Ontario was the Hydro-Electric Commission ..•• [54] 
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Government ownership may have offered cheap power; but, as this 

quotation suggests, it did not guarantee accountability. 

(b) The Manitoba Example 

In many respects, the situation in Manitoba was very 

similar to that in Ontario. As in Ontario, there was a public 
power movement that wanted cheap abundant power in order to 

encourage industrial development. The movement was again led 

by manufacturers, merchants and local politicians who feared 

that the private company, the Winnipeg Electric Railway Com 

pany, would use its monopoly position to charge exorbitant 

rates. [55] There were, however, two significant differences. 

In Manitoba, there was only one important industrial centre 

(not a number of competing ones) and the federal government 

retained control over natural resources. Because of these 
differences, particularly the former, the public power movement 

did not duplicate the success of its Ontario counterpart. 
Instead, it consisted mainly of the demand that the City of 

Winnipeg should produce and distribute power in competition 
with the private company. Accordingly, in 1906 the provincial 

government authorized the City to develop and sell power. [56] 
Five years later, the city plant went into operation. 

Like the creation of the Ontario Hydro-Electric Power 

Commission, the establishment of a publicly-owned power company 
in Winnipeg has been explained in terms of the triumph of 

self-interested businessmen. (One is reminded of Kolko's 
analysis of American regulation.) The suggestion that there 

was any hostility to private enterprise has been rejected. In 
his history of Winnipeg, Alan Artibise argues: 

Only after the civic and business leaders 
realized that a powerful monopoly existed 
in their midst, and that this monopoly 
threatened to keep all the profits to it 
self, did they move in another direction. 
Thus, paradoxically, it was the very suc 
cess of private enterprise that led to 
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municipal ownership •••. It was beyond the 
capacity of Winnipeg's governing commercial 
elite to think in terms of a public envi 
ronment and care for all men, not just suc 
cessful men. Their first duty remained the 
private search for wealth, and public own 
ership merely served in this one instance 
as the best means of achieving that goal. [57] 

In arguing that public ownership was a product of pragmatism 

rather than ideology, Artibise underestimates the support for 

the principle of public ownership. It is difficult to ignore 

the evidence. By 1912 the City of Winnipeg owned stone quar 

ries, gravel pits, an asphalting plant and the waterworks sys 

tem, in addition to the hydro-electric plant. The provincial 

government owned the telephone system and almost 200 grain ele 

vators. It was considering demands for a province-wide, pub 

licly-owned hydro-electric system. The enthusiasm for public 

onwership in Manitoba was not limited to Winnipeg businessmen. 

It was an idea that had widespread support throughout the 

province. 

If the commitment to public ownership was greater in 

Manitoba it becomes necessary to explain why public power ac 

counted for less than one-half of the total amount of electri 

city produced in 1930 (and this proportion was falling) while 

Ontario Hydro was producing more than three-quarters of that 

province's power. [58] Several factors were involved, one of 

which was the success of regulation. In Ontario, regulation 

was used by Beck to strengthen the position of the Power Com 

mission; in Manitoba regulation was used to mediate disputes 

between utility companies and municipalities. The Manitoba 

Public Utilities Commission was created in 1912 because of an 

on-going dispute between the City of Winnipeg and its power 

company and the Winnipeg Electric Railway Company. [59] The 

private company refused to sellout to the City and it insisted 

on its right to distribute power within its boundaries. When 

the two sides could not reach an agreement, the province 

announced its intention to create a utilities commission. The 
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Public Utilities Commission had jurisdiction over all private 

utility companies and over publicly-owned companies on a 

voluntary basis. It was given the power to fix "reasonable 

rates", to replace those it judged unjust, "unjustly discrimin 

atory" or "preferential" and wide power with respect to the 

erection of poles, stringing of lines etc. The P.U.C. also had 

the authority to resolve dispute between municipalities and 

utility companies. [60] The Commission was just what Winnipeg 

needed. It was a success: it not only allowed the two rival 

utilities to coexist peacefully, it helped give Winnipeg the 

lowest electricity rates in North America. [61] 

In 1919 the provincial government established its own 

distribution system. [62] It operated independently of the 

company owned by the City of Winnipeg and without this market 

it was destined to remain small. The federal government may 

also have played a part in thwarting the growth of the Pro 

vince's system. When both the province and a private company 

expressed an interest in developing a power site on the Winni 

peg River in the mid-1920s, the federal Department of the 

Interior made it clear that it preferred private development. 

A major confrontation with the federal government was avoided 

when the Province decided to accept the advice of an indepen 

dent report that also recommended private development. The 

power company involved agreed to sell the Province all the 

power it needed for its distribution system at reasonable 

rates. [63] From a business point of view, the Province's 

decision was sound, but it did not sit well with the advocates 
of public power. Nevertheless, the site was developed by 

private enterprises. The Manitoba Power Commission did not 
become a major producer or distributor of electricity until 

after 1945. [64] 
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(c) The Quebec Example 

The hydro-electric industry of Quebec developed in an 

environment that was quite different from that of either 

Ontario or Manitoba. In Ontario, attention was focussed on the 

Niagara River as the major hydro-electric site close to urban 

and industrial markets. In Quebec there were several different 

sites available - the St. Lawrence, the Gatineau, the 

St. Maurice, and the Saguenay rivers. Different companies 

usually acquired control of the whole river and thus were able 

to establish regional monopolies. Outside of Montreal there 

was a limited amount of general manufacturing of the type found 

throughout southern Ontario. Resource industries predominated 

in the rest of Quebec. While general manufacturing and the 

retail market - residential, commercial, street lighting and 

farms - used approximately 50 percent of the power produced in 

Ontario in the period from 1931 to 1940, less than 20 percent 

of Quebec's power was used for these purposes. Conversely, as 

much as 75 percent of Quebec's power output was either exported 

or used in resource industries - mineral extraction and forest 

industries. [65] Much of the power used by these industries was 

produced by companies that were subsidiaries of the paper 

companies, such as the Gatineau Power Company, a sUbsidiary of 

the International Paper Company, or by enterprises such as the 

Saguenay Company which was associated with the Aluminum Company 

of Canada. Thus much of the power produced in Quebec was con 

sumed in markets which were unlikely to produce strong demands 
for either government ownership or regulation. Nor was the 

political culture of Quebec at that time likely to produce 

strong demands for government control. The progressive impulse 

which provided some of the fuel for the public power movements 

in Ontario and Manitoba was largely absent from Quebec. [66] 

On the basis of what occurred in Ontario and Mani 

toba, it is possible to suggest four different techniques that 

the Quebec government could have used to exercise some control 

0ver rates and service: (i) it could have included regulatory 
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clauses in the leases for the power sites, as was done in 

Ontario; (ii) it could have followed the Winnipeg example and 

encouraged, or created, competition between public companies 

and private companies; (iii) it could have created a regulatory 

body along the lines of the Manitoba Public Utilities Commis 

sion; or, (iv) it could have become directly involved in the 

production and distribution of electricity. In 1907 the gov 

ernment began to make use of the first technique, but by then 

some of the best generating sites in the province had been 

sold. [67] Two years later it created a Public Utilities Com 

mission, [68] in 1935 it was replaced by the Quebec Electricity 

Commission and it, in turn, was replaced by the Provincial 

Electricity Board in 1937. [69] Some indication of the success 

of these regulatory bodies can be derived from the preamble to 

the 1935 Act which admitted, "the mistakes and abuses of the 

past must be rectified and a repetition of them [must] be 

prevented." Neither the Quebec Electricity Commission nor its 

successor was able to prevent the abuses. Regulation was 

ineffective and public ownership was almost non-existent until 

the Province acquired the Montreal Light, Heat and Power 

Company in 1944. This lack of political control produced what 

John Dales has described as, "an environment of unfettered 

private enterprise that public utilities seldom enjoy."[70] 

Dales goes on to suggest that the power companies 

took advantage of their freedom. Domestic rates were consider 

ably lower in Ontario than in Quebec, even though transmission 

costs were higher. [71] Not only were rates higher in Quebec, 

but several of the companies did little to supply the domestic 

market. In 1939, for example, the Gatineau Power Company had 

only seven miles of rural lines. [72] The companies concen 

trated on providing power for industry or for "export" to 

Ontario. One exception was the Montreal Light, Heat and Power 

Company which existed solely to serve the Montreal market. It 

operated in a manner that cried out for effective regula- 

tion. [73] It bought out competitors or reached agreements in 
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order to protect its monopoly. It had little interest in 

technological innovation or even in increasing its market; it 

preferred to concentrate on protecting its position. Its 

position was enviable. Dales claims that during the 1920s the 

company was "embarassingly" profitable. [74] 

Successive Quebec governments preferred token regu 

lation to either government ownership or effective regulation. 

Large profits, poor service and high domestic rates were the 

result. Before elections political parties regularly promised 

reform, but once elected, they forgot all about it. Prior to 

the 1936 election the Union Nationale promised that it would 

regulate the existing companies and set up a provincial system. 

After the election Premier Duplessis became a staunch supporter 

of the private power companies. When a Liberal government 

nationalized Montreal Light, Heat and Power in 1944 the Union 

Nationale denounced the move. [75] The power companies were 

left alone for two obvious reasons: their political influence 

was immense; and, as was mentioned earlier, they provided their 

major customers - the resource industries - with relatively 

inexpensive power. [76] 

The hydro-electric industry uses resources (the water 

power of rivers) that belong to the public, it produces a pro 

duct that is considered to be a necessity and it is an industry 

that tends toward natural monopoly. For these reasons it is an 

excellent example of an industry "clothed with a public inter 
est."[77] However, as we have seen, the emergence of the 

hydro-electric industry in Canada did not produce a text-book 

example of public interest regulation. Instead, it produced 

government ownership in Ontario, a mixture of municipal owner 

ship and regulated private development on the prairies and in 

effective regulation in Quebec. It is difficult to generalize 

about the relationship between public ownership and regulation 

although it is possible to suggest that public ownership was 

perceived to be a more effective means of social control. This 
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did not ensure the triumph of public ownership. It was not 

until the mid-1950s that the amount of electricity generated by 

public companies exceeded that generated by private companies, 

and it was not until the provincial takeovers of private com 

panies in British Columbia and Quebec in the early 1960s that 

the victory became decisive. [78] 

(v) The Federal Role 

The federal government's right to regulate with re 

spect to hydro-electric power was based on its authority over 

navigation and its undisputed right to regulate export trade. 

As well, the federal government became involved when the devel 

opment of a site required American approval. Federal regula 

tion began with the Electricity and Fluid Exportation Act of 

1907, [79] which was to become the basis of the present National 

Energy Board (established in 1959). The Act was a response to 

the situation at Niagara Falls where the three companies 

involved exported to the United States more than half of the 

power that they produced. Many people in Ontario were 

concerned because they thought the power could be used within 

the province while many Americans were worried about becoming 

dependent on imported power. There was also a concern in the 

United States that further development would destroy the scenic 

beauty of the Falls. In 1906 the American government passed 

the Burton Act[80] limiting the amount that each of the three 

companies could export to the United States. In the same year, 

Ontario created its Power Commission. The federal government 

had to act to establish its presence. The Electricity and 

Fluid Exportation Act of 1907 was the result. It was also an 

attempt to reassure the power companies and other businessmen 

who were worried about the actions of the Ontario government. 

This explains the comments of the federal Minister of Justice 

when he introduced the legislation: 
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There have been expressions of apprehension 
that this is a proposition to interfere un 
duly with the vested rights of capital and 
of companies engaged in these enterprises, 
and that this is legislation of an extra 
ordinary character proposing to interfere 
with the management of a man's own 
business •..• The rights of the property 
owner are intended to be conserved to the 
fullest extent and are in no sense 
infringed upon to his detriment. [81] 

The members of the opposition, particularly those from Ontario, 

were not as worried about the power companies as they were 

about the weakness of the measure. They pointed out that once 

licenses for export were granted it would be very difficult to 

revoke them. [82] The Conservatives attempted to amend the bill 

to prohibit a company from exporting more power than it sold 

domestically. This was defeated along with Robert Borden's 

proposal that enforcement of the Act be given to the Board of 

Railway Commissioners. [83] The Governor in Council (the 

Cabinet) rather than a statutory regulatory agency was given 

the authority to approve exports, impose duties and to issue 

licenses. The Act dealt with petroleum, natural gas, water and 

"other fluids" as well as electricity. 

(vi) Federal-Provincial Conflict 

Premier Whitney of Ontario had been consulted about 

the Electricity and Fluid Exportation Act and was reasonably 

satisfied, but Adam Beck, the chairman of the Hydro Electric 

Power Commission wanted the Province of Ontario to have a 

greater role in regulating exports. However, as long as there 

was no shortage of power in Ontario Beck could not object too 

strongly to the export of surplus power. During the First 

World War the Power Commission began to run short while at the 

same time companies in the United States supplying the Imperial 

Munitions Board claimed they would have to cut production if 

they received less power. Beck demanded a reduction in ex 

ports. The American government threatened to block exports of 
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coal to Canada if electricity exports were curtailed. Ottawa 

responded by appointing a Power Controller under the War Meas 

ures Act. Beck not only refused to cooperate, he threatened to 

oppose Unionist (government) candidates in the forthcoming 

federal election. 

To further complicate matters, the Ontario government 

purchased one of the power companies at Niagara. With the 

Ontario government now in the business of exporting power, 

Ottawa's attempt to regulate exports became all the more dif 

ficult. [84] Fortunately, the end of the war, and the opening 

of the Commission's Queenston plant in 1922, temporarily solved 

the problem of a shortage of electricity. The possibility of 

further conflict on the question of exports was lessened as a 

result of resolution passed by the House of Commons in 

1925. [85] It stated that the export of power should be 

permitted only on yearly licenses and that no new licenses 

should be granted without the concurrence of the province 

concerned. The resolution was proposed by a Conservative but 

was changed to include the clause about provincial approval as 

a result of Mackenzie King's suggestion. 

In 1919 the federal government passed the Dominion 

Water-Powers Act. [86] It was a fairly routine piece of 

legislation dealing with water-powers in the three prairie 

provinces that were the property of the Dominion. It merely 

clarified the authority the Federal government already had 

under the Dominion Lands Act. [87] The federal government's 

control over hydro-electric development in the West was not a 

major source of contention except insofar as the three pro 

vinces believed they should be allowed to manage their own 

natural resources in the same way that other provinces did. 

A far greater source of federal-provincial conflict 

was the federal claim that it had control over hydro-electric 

development on navigable rivers. Ontario and Quebec were par 

ticularly concerned about this claim since what was at stake 
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was control over the development of sites on the Ottawa and St. 

Lawrence Rivers. Ontario, in particular, was concerned since 

Niagara Falls was already producing as much power as it could 

with the existing technology and under the terms of a treaty 

with the United States. These two rivers were the obvious 

choices to be developed next as they were close to urban mar 

kets. As well, Ontario wanted to make sure that when develop 

ment began the publicly-owned system and not a private company 

would be undertaking the task. Then there was the money 

involved. If the federal government successfully established 

its claims, it would receive annual rental fees and any other 

revenue. The federal claim rested on its authority over 

navigation and shipping as granted in Section 91 of the British 

North America Act and its ownership of "canals, with lands and 

water power connected therewith" as provided in Section 108 of 

the Act. The provinces conceeded the federal authority over 

navigation, but argued that it only had jurisdiction over the 

water necessary to operate locks or make rivers navigable and 

any surplus water, i.e., any available for hydro-electric 

power, was part of their natural resources. [88] 

(vii) The Federal Government in Retreat 

The dispute heated up at intervals throughout the 

1920s and 1930s as proposals were made to develop sites on the 

two rivers. When an old federal charter and a more recent 

lease for different sites on the Ottawa River came up for re 

newal in 1927, the Premiers of Ontario and Quebec denied that 

the federal government had any authority to renew them. Prime 

Minister King prudently decided not to renew them, although he 

maintained that he had the power to do so. According to his 

biographer, King's decision was based on political considera 

tions. Ever sensitive to threats to Canadian unity and to the 

Liberal party, King feared a joint Ontario-Quebec provincial 

rights campaign directed against his government. [89] At best, 

this was a temporary solution, it did nothing with respect to 
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the constitutional issue. In 1928 King reluctantly referred a 

,series of questions to the Supreme Court of Canada without 

consulting the provinces - a move which caused further 

bickering. The Court's answers were so vague as to be almost 

useless. [90] Early in 1930 King met with Premiers Taschereau 

(Quebec) and Ferguson (Ontario) in an attempt to find a solu 

tion. The Prime Minister refused to concede the Dominion's 

claim, but suggested that he was prepared to deal with the 

provinces as if they had the right to the power sites. [91] 

Rather than help heal the rift between Ottawa and the two pro 

vinces, the meeting created more ill-will when King and the two 

Premiers later disagreed over what had been resolved. [92] . 
Premier Ferguson was determined to get rid of King and in the 

federal election of 1930 he did his best to ensure R.B. 

Bennett's election. 

With a Conservative government in both Ottawa and 

Toronto, relations improved. One of the results of the im 
proved relationship was an agreement concerning hydro-electric 

development on the St. Lawrence River. Throughout the 1920s 

Ontario had been interested in a hydro-electric plant on the 

river, but any development would have required both American 

cooperation and federal approval. The federal government was 

unwilling to consider hydro-electric development separate from 

construction of a seaway. It argued that if it paid for the 

necessary construction it would need the sale of electricity to 
help defray costs of the seaway. In 1932 Canada and the United 
States signed a treaty to build a seaway and the federal 

government agreed that: 

Ontario shall be deemed the owner of the 
works constructed solely for power on the 
Canadian side of the international boundary 
and of the Canadian share of power in the 
international rapids section. [93] 

The agreement came to nought when the treaty was rejected by 

the American Senate, but an important concession had been made. 
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The federal government had already given the pro 

vinces an effective veto over power exports and now it appeared 

that it was conceeding its claim to power developed on navig 
able rivers. However, Ontario and the federal government soon 

found a new way to disagree. Ontario had traditionally opposed 

the exports of electricity, claiming that it needed all the 

power it could produce. When the Depression lowered the demand 

for power, the province suddenly found itself importing power 

from Quebec it did not need. First, it tried to repudiate the 

contracts with the Quebec companies. When this failed it asked 

the federal government to approve exports. The Liberal govern 

ment refused. Mitchell Hepburn, the Ontario Premier, responded 

by charging that the refusal was part of an elaborate plot de 

vised in Washington to force Ontario into a seaway project it 
did not want. [94] When the American government announced a ban 

on imports of power early in the following year (1938) the 

immediate cause of the disagreement was removed. Hepburn was 
not appeased, he refused to help a Liberal candidate in one 
federal by-election and threatened to run his own candidate 
against the official Liberal candidate in another. [95] More 
seriously, Hepburn completely refused to cooperate with the 
Royal Commission on Dominion-Provincial Relations. 

In 1938 the federal government introduced legislation 

to amend the 1907 act regulating exports. [96] According to 

Prime Minister Mackenzie King, the object of the legislation 

was "to transfer to parliament itself the power at present le 
gally vested in the governor in council to control all export 

of electric power from this country." [97] Existing licenses 
would not be affected, but before any new exports were allowed 

the company, or province involved would have to secure approval 
by a private act of Parliament. Durihg debate on the bill a 
clause was inserted that stipulated that export prices were to 
be no lower than domestic prices. Although the Prime Minis 
ter's stated objective was worthy enough one can assume that 
another objective was to allow the federal government to avoid 
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having to take a stand on future applications. This aspect of 

the bill did not escape the attention of Arthur Meighen, the 

Conservative leader in the Senate who said: "this Bill has no 

public policy behind it. This is merely an attempt on the part 

of the Administration to avoid a declaration of policy. It 

simply throws its hands in the air."[98] The Bill was passed 

by the House, but the Conservative-dominated Senate chose not 

to proceed with it. [99] 

Weak as it was, the Electricity and Fluid Exportation 

Act was the high point of federal regulation. Thereafter, the 

behaviour of the federal government was characterized by a 

series of strategic withdrawals. By the end of the 1930s, the 

federal government had largely abandoned its attempts to reg 

ulate the export of hydro-electric power and to control devel 

opment on international and navigable rivers. In doing so it 

also abandoned any possibility of developing a much needed new 

national pOlicy. Instead, the main result of federal inter 

vention was an increased bitterness in federal-provincial 

relations. 

(2) Federalism and the Regulation of Insurance 

(i) Businessmen and Regulation 

When federal and provincial politicians argued about 

which level of government should regulate certain activities, 

businessmen did not stand idly by. Generally speaking, they 

preferred federal regulation. The most obvious reason for this 

preference was that it would ensure a uniformity of laws. For 

example, Industrial Canada, the journal of the Canadian Manu 

facturers' Association, regularly called for a federal insolv 

ency act to replace or supersede provincial legislation. [100] 

When a federal act was finally passed in 1919 the Association 

was able to announce: "we are glad to state that we were able 

to introduce very important amendments which are incorporated 

in the Act and which will contribute to the greater protection 

of creditors. II [101] The journal was particularly critical of 

differences in the companies or incorporation acts of the 
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various provinces. [102] Businessmen generally preferred 

federal regulation because it was thought that the federal 

government was more responsible and more respectful of the 

rights of private property. They even urged the federal 

government to take action in areas that were clearly outside 

federal jurisdiction. 

In many cases, the constitution was sufficiently 

ambiguous to allow businessmen to turn to whichever level of 

government was more responsive to their needs. As we have al 

ready noted, when Ontario lumbermen were unable to convince the 

federal government to put an export duty on saw logs they 

successfully turned to the Ontario government for an export 

ban. Or when one of the provinces passed legislation they dis 

liked, businessmen looked to Ottawa for disallowance. [103] 

In some areas, the constitution (the British North 

America Act) was reasonably clear. Section 91 of the Act gave 

the federal government control over currency and banking and 

the provinces rarely tried to encroach. In other areas it was 

less clear. It was difficult to tell how far the federal gov 

ernment's right to regulate with respect to trade and commerce 

or bankruptcy and insolvency extended before it began to in 

terfere with provincial jurisdiction over property and civil 

rights. Conversely, the provinces could incorporate companies 

with provincial objects, but it was unclear how broadly the 

phrase "provincial objects" was to be defined. For the most 

part, it was these two grey areas which formed the basis for 

the disagreement over the regulation of insurance companies. 

(ii) Initial Federal Legislation 

Federal regulation of insurance companies began with 

Confederation. In the first session of Parliament, An Act re 

specting Insurance Companies [104] was passed along with other 
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general acts dealing with railways, copyrights and trademarks 

and currency. This suggests that the Act was seen as a general 

housekeeping act rather than as a response to a crisis or to 

public demand. However, the government must have attached 

some importance to it since it kept Parliament in session to 

pass it, despite the strenuous objections of the Opposition. 

Opposition criticism centred on the constitutional issue. It 

was argued that the legislation dealt with matters more 

properly left to the provinces. [105] The bill was defended on 

the grounds that it protected the public. [106] The Act 

regulated both fire and life insurance companies by requiring 

obtain a license from the Minister of Finance. Companies re 

questing licenses had to deposit $50,000, or $100,000 in the 

case of foreign companies. A clause requiring companies to 

submit annual statements provided a degree of supervision. The 
Act did not apply to any provincially-incorporated company, "so 

long as it shall not carryon business in the Dominion beyond 

the limits of that Province by the Legislature or Government of 

which it was incorporated ••.• "[107] 

A system of inspection was proposed in 1871 but it 

did not survive the Committee on Banking and Currency. [108] 

The proposal did have some support in the business community. 

The Monetary Times justified stricter regulation on the grounds 

that most pOlicy-holders are not capable of determining if a 

company is sound. It then went on to argue: 

A salutary effect of wise governmental su 
pervision would be to impart greater confi 
dence in Canadian companies by giving the 
public the fullest and most satisfactory 
assurance of their soundness ••. but had we 
once impressed on the public mind the fact 
that home companies were as successful, as 
safe, and as liberal as the best of those 
organized and conducted in other countries 
and which now carry out of Canada such 
large sums annually, the result would be a 
more general resort by our people to the 
benefits of life insurance. [109] 
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In 1875 a Superintendent of Insurance was appointed. [110] Two 

years later, companies were required to maintain assets in 

Canada sufficient to cover their obligations. [111] Whether 

intended or not, this requirement resulted in several foreign 

companies abandoning operations in Canada. The 1877 Act again 

exempted provincial companies, but it went on to add: 

it shall be lawful for any such company to 
avail itself of the provisions of this Act, 
and, if it do so avail itself, such company 
shall then have the power of transacting 
its business of insurance throughout Canada. [112] 

(iii) The Constitutional Challenge 

These early federal Acts were based on the assumption 

that the provinces' right to regulate was restricted to compan 

ies operating solely within their province of incorporation. 

This assumption was called into question by the decision in 

Citizens Insurance Co. v. Parsons; Queen Insurance Co. v. Par 

sons. [113] The two insurance companies tried to get out of 

settling with Parsons by arguing that an Ontario statute was 

ultra vires. The Judicial Committee of the Privy Council 

disagreed: 

it by no means follows .•. that because the 
dominion parliament has alone the right to 
create a corporation to carryon business 
throughout the dominion that it alone has 
the right to regulate its contracts in each 
of the provinces. 

The decision was significant because it was the first 

specific limitation placed on the federal government's juris 

diction over trade and commerce. It upheld the provinces' 

right to regulate dominion companies, but the decision left 

intact the assumption that only federally-chartered companies 

could operate in more than one province. This was challenged 

in 1907 when the Supreme Court of Canada ruled that an Ontario 

company could insure property outside of that province. [114] 

The decision did nothing to help an already strained relation 

ship between Ontario and the federal government. The Laurier 

government was annoyed by the Ontario government's treatment of 
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the private power companies. Ontario was upset about the fed 

eral government's incorporation of a Hamilton-based power and 

street railway company. The incorporation had been sought to 

remove the small companies involved from provincial jurisdic 

tion. Premier Whitney did not approve: 

If a large company can be formed by merely 
organizing a number of short lines charter 
ed by this Legislature, and go to Ottawa, 
and have them declared to be out of our 
jurisdiction, then I certainly think it is 
time for us to enter a protest. Now, I 
say, Sir and I am weighing our words that 
our Government will not submit to this 
unless it is compelled. [115] 

The federal government responded to the 1907 Supreme 

Court decision by passing a new Insurance Act in 1910 that re 

affirmed the federal right to license provincial companies 

operating outside of their home province. [116] It would be 

wrong to assume that this was the only, or even the primary 

reason for the new legislation. Of more importance was the 

Royal Commission on Life Insurance which had been appointed in 

1906. [117] Investigations in New York State and Great Britain 

had uncovered a number of irregularities and the federal 

government decided that a similar investigation was needed in 

Canada. The Report was particularly critical of the investment 

practices of the two largest Canadian companies: 

Your Commissioners cannot believe that it 
was ever the intention of Parliament that, 
under the pretext of investing in the se 
curities of "public utility" corporations, 
insurance companies should promote such 
companies and construct and operate their 
works. Nor can your Commissioners believe 
that Parliament intended to sanction the 
acquisition by an insurance company of the 
whole of or a controlling interest in the 
capital stock of a trust company •... These 
enterprises seem entirely foreign to the 
very idea of investment. [118] 
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The Act of 1910 dealt with these abuses in two ways: 

it imposed new restrictions on the companies; and it increased 

government supervision. The investment powers of insurance 

companies were further limited and the type of promotional ac 

tivity described above was prohibited. In an attempt to im 

prove supervision, the companies were required to make more 

detailed disclosures and the Department of Insurance was made a 

separate department under the Minister of Finance. [119] (It 

exists in this form today.) 

As it turned out, it was easier to deal with the 

problems uncovered by the Royal Commission than with the con 

stitutional problem. The licensing provisions of the 1910 Act 

were almost immediately challenged. The contentious issue was 

whether the federal government could force a provincial company 

operating outside of that province to seek a federal license. 

The Judicial Committee of the Privy Council ruled that the 

relevant sections of the Act were ultra vires: 

it must now be taken that the authority to 
legislate for the regulation of trade and 
commerce does not extend to the regulation 
by a licensing system of a particular trade 
in which Canadians would otherwise be free 
to engage in the province. [120] 

The federal government reacted to this decision by insisting 

even more strenuously than it had before, that it alone could 

license foreign companies. In 1917 it re-enacted the sections 

of the 1910 Act which prohibited such companies from doing 

business in Canada without a federal license. [121] As an added 

precaution the government inserted a similar prohibition into 

the Criminal Code. [122] 

(iv) The Provincial Challenge 

In 1924 the Judicial Committee of the Privy Council 

ruled that the amendments to the Criminal Code were unconstitu 

tional. [123] It now appeared that the federal government could 

not even force foreign companies to obtain licenses. Up to 
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this point, the regulation of insurance had been only a mildly 

contentious issue between the provinces and the federal 

goverment. When the federal government reacted in its now 

predictable manner and passed new legislation in 1927 it became 

an issue of major importance. [124] The position taken by 

Ontario and Quebec was equally provocative. They convinced 

several American companies to ignore the federal legislation 

and promised to support them if the federal government took 

action. [125] The matter was discussed at the 1927 Dominion 

Provincial Conference but nothing was resolved. If the dispute 

had been limited to a constitutional issue an agreement might 

have been possible. However, there were other considerations. 

Perhaps the major stumbling block was the competing bureaucrats 

in Ottawa and the provincial capitals who wanted to protect 

their positions. [126] The money obtained from license fees was 

another consideration, along with the fact that some of the 

insurance companies preferred federal legislation. 

The 1927 Act was referred to the courts and parts of 

it were found to be unconstitutional. The Judicial Committee 

of the Privy Council ruled that the federal government could 

not compel a foreign company to seek a license if it already 

had a provincial license to do business. [127] Instead of 

conceding the field to the provinces, new legislation was 

prepared. [128] Admittedly, new regulations were needed to deal 

with investments. Some companies had invested heavily in 

common stocks and the stock market collapse threatened the 

stability of these companies. [129] One of the provisions of 

the 1932 legislation limited investments in common stocks to 15 

percent of total assets. It is obvious from looking at the 

legislation that the government was all too aware of the weak 

ness of its position. Three separate acts were passed: The 

Department of Insurance Act; The Canadian and British Insurance 

Companies Act, 1932; and The Foreign Insurance Companies Act, 

1932. The last two Acts contained lengthy preambles explaining 

why they were passed. There was an obvious attempt to shift 
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the basis of regulation away from trade and commerce to bank 

ruptcy and insolvency. The preamble to The Foreign Insurance 

Companies Act explained: 

Whereas certain sections of the Insurance 
Act, chapter one hundred, and one of the 
Revised Statutes of Canada, 1927, requiring 
foreign insurance companies to obtain a 
license as a condition of carrying on busi 
ness in Canada, have been declared, in view 
of their relation to other provisions of 
the said Act, to be not properly formed 
and, therefore, unconstitutional~ public 
interest that such foreign companies asso 
ciations and exchanges which are unable to 
discharge their liabilities to pOlicy 
holders in Canada as they become due, or 
are otherwise insolvent, should be permit 
ted to carryon the business of insurance 
in Canada •••• 

The Act also contained a declaration to the effect that if any 

provisions of the Act were determined to be beyond the compe 

tence of Parliament the other provisions would remain in force. 

(v) Compromise 

A compromise was finally reached without further re 

sort to the courts. When it became apparent at the 1933 Domin 

ion-Provincial Conference that the Premiers from the Maritimes 

and the prairie provinces preferred some federal regulation, 

rather than allow Ontario and Quebec (where most of the compan 

ies had their head offices) to dominate the industry, the two 

central provinces had to abandon their demand that the federal 

government leave the field entirely except for the issuance of 

certificates of solvency. The insurance companies also played 

a part in ending the impasse. Newton Rowell, a prominent cor 

poration lawyer (and former Cabinet Minister) acting on behalf 

of the Canadian Life Insurance Officers Association, helped 

draft the new legislation. [130] 
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It was not surprising that the insurance industry was 

pleased with the legislation. The federal government also 

contributed to the compromise. When he moved the second read 

ing of the bill to amend The Canadian and British Insurance 

Companies Act, Prime Minister R.B. Bennett admitted, "that the 

business of insurance is within the exclusive jurisdiction of 

the provinces."[131] The federal government conceded the 

principle, but managed to retain responsibility for the regis 

tration of foreign and Dominion companies and for guarding 

their solvency. The provinces ended up with complete control 

over provincial companies and the right to regulate other com 

panies with respect to the details of contracts, the licensing 

of agents and other similar matters. 

Federal regulation of insurance companies was af 

fected by two quite different motives. The primary motive was 

the protection of pOlicy holders. The means used to achieve 

this end varied in the period under consideration. Initially, 

regulation was built into the incorporation process. [132] 

Regulatory clauses were inserted into company charters and 

deposits were required before a company was allowed to commence 

doing business. Once incorporated, companies enjoyed consider 

able freedom, limited only by the need to make annual state 

ments. In the 1870s a formal supervisory body was established 

and companies were required to maintain asets in Canada equal 

to their obligations in Canada. The next significant change in 

regulatory pOlicy occurred with the 1899 and 1910 Acts which 

imposed restrictions on the investment practices of com 

panies. [133] Then in 1932 further restrictions were imposed 

limiting the proportion of assets that could be invested in 

common stocks. Another way of describing the shift in regula 

tion would be to suggest that there was a change from 

prescriptive regulations (companies had to fulfill certain 

requirements) to proscriptive regulation (certain activities 

were prohibited). Accompanying this was an increase in 

government supervision of the companies' activities. 
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The regulation of insurance was also affected by the 

dynamics of federalism. Although the federal government was 
the first to enter the Îield, its authority to regulate was 

questionable. Insurance is not even mentioned in The British 
North America Act. However, the fact that federally-registered 

companies have always accounted for at least 90 percent of the 
insurance business in Canada certainly provides some justifica 

tion for federal regulation. [134] At the same time, Ontario 
and Quebec argued that since 90 percent of the companies had 

their head offices in one of the two provinces they had an 
obligation to regulate. [135] Under these circumstances, 

perhaps the dispute between the provinces and the federal 
government was inevitable. Even though the dispute may have 

been inevitable, the length of time required to resolve it was 
unusually long. That the regulation of insurance was not a 

high profile issue may have been one factor. 

One of the curious aspects of the affair was the min 
or role played by party politics. Both federal parties seemed 

equally determined to defend federal regulation. The conten 
tious acts of 1910, 1917, 1927 and 1932 were passed by govern 

ments headed by four different Prime Ministers (two Liberal and 
two Conservative). This suggests another reason why it took so 

long to resolve the dispute. It may have been the federal 
bureaucracts rather than the federal politicans who were res 

ponsible for prolonging the dispute. In the light of the 
events of 1934 this would seem to have been the case. A 

compromise was finally reached when the pOliticians became 
actively involved. During the passage of the 1934 amendments, 
Prime Minister Bennett admitted that the federal Superintendent 
of Insurance did not agree with the Government's position. [136] 

The legislation was passed despite his opposition. 

The dispute over the regulation of insurance was a 
relatively minor episode in the history of Canadian federalism. 

It is safe to say that it did not significantly alter the bal- 
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ance of the federal system. From the regulatory point of view 

it was equally minor. It would appear that the dispute did not 
seriously interfere with the primary purpose of 

lation - the protection of the policy holders. 
lies in its use as an example of the complexity 

insurance regu 

Its importance 

of the regu- 

latory process in a federal state. In a federal state it is 
not enough to decide that a certain economic activity needs to 

be regulated, or even to decide how to regulate the activity; 
it is also necessary to determine which level of government 

will do the regulating. As we have just seen, this last 
question can be the most troublesome of the three. 

(3) Conclusion 

The period from the early 1880s to 1939 was charac 

terized by almost constant tension between the federal and 

provincial governments. Some of the issues, particularly those 

dealing with language and religion, have recieved considerable 
attention. The controversies over bilingual education in Mani 

toba and Ontario have long been standards topics in Canadian 
history. It is only recently that jurisdictional disputes over 

regulation have begun to receive similar attention. [137] Such 
disputes played an important role in the development of 

Canadian federalism. Initially, they were part of provinces' 
struggle to achieve a constitutional status equal to that of 

the federal government. By the end of the nineteenth century 
they had gone a long way towards achieving that goal. There 

after the focus shifted. The provinces became more concerned 
with controlling economic activity within their borders. By 

controlling economic activity it would be easier to encourage 
growth and development; they would be able to keep all the 

revenue generated from licenses and rental fees; and, perhaps 
most important of all, they would have greater control over 

their social and economic future. This last goal was the most 
elusive, but it has also been the most persistent. Although 

Ontario led the provincial assault in the disputes discussed in 
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this chapter, the arguments used by Premiers Ferguson and 

Hepburn have been used more recently by the Premiers of 
Alberta, British Columbia and Newfoundland. The issues have 

remained the same, only the names of the' actors and the 
industries involved have changed. 

At times, regulation got lost in the struggle. It 

became a weapon in the disputes between the federal government 
and the provinces. Effective regulation can serve the public 

interest by ensuring the efficient allocation of resources, by 
protecting consumers from unfair business practices, or by ef 

fecting changes in the distribution of income. If it is to be 
effective in a federal state there has to be cooperation among 

the different levels of government. In the period under study, 
this was often noticeably absent. It should have been reason 

ably easy to work out a division of jurisdiction for the regu 
lation of insurance. Instead, one encounters private companies 

left almost completely unregulated, self-serving public enter 
prise, and federal politicians unwilling to regulate exports 

for fear of alienating the provinces. In a sense, Ontario 
Hydro acted no differently than Montreal Heat, Light and Power 

- both were primarily interested in protecting their privileged 
position. It could be argued that the politicians involved 

were doing precisely the same thing. It would appear that 
business interests are not alone in supporting or opposing 

regulation on the basis of self-interest. 
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CONCLUSION 

Historians have ignored government regulation. (Try 

and find anything more than a passing reference to the creation 
of the Board of Railway Commissioners in a general history of 

Canada, or even in some railway histories.) Political scientists 
have belaboured the issue of the accountability of regulatory 

agencies while ignoring the political process through which regu 
lation emerged. Government regulation as an instrument of inter 
vention deserves far more attention than it has received. Until 
a few years ago, J.A. Corry's study for the Rowell-Sirois Royal 

Commission, The Growth of Government Activities Since Confedera 
tion (1939); John A. Willis' Canadian Boards at Work (1941) and a 

handful of articles were the only things that had been written on 
the subject. [1 ] 

Canadian academics have devoted considerable energy 

to explaining the activist role assumed by the Canadian state. 

For the most part though, they have limited themselves to the 

emergence of the welfare state and such obvious manifestations 

of state intervention as the CSC, Ontario Hydro and Canadian 
National Railways. (Note the quotation from George Grant in 

Chapter One.) One suspects that this might be because by con 
centrating on mothers' allowances and the CSC it is possible to 

convince ourselves that we really are different from Americans, 
that we do have, as Herschel Hardin would have us believe, a 

unique economic culture. Too much attention to these aspects of 

state intervention leads to some questionable conclusions. It 

allows one to believe that, except for developmental projects 
such as the WeIland Canal, the construction of railroads .and 

hydro-electric development, government intervention in Canada 
was limited until the depression of the 1930s. 
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An examination of the growth of regulation forces one 

to question some well-entrenched beliefs concerning government 

intervention in Canada. Although the Canadian experience has 

been different from that of the United States it is clear that in 

the use of regulation, more so than in the use of other forms of 

intervention, Canada has been influenced by the American example. 

It is also notable that this seems to be the one area in which 

government intervention has not been used more extensively here 

than in the United States. One also has to question the belief 

that the regulation of the Canadian economy only began with the 

depression and World War Two. There is ample evidence that a 

significant amount of regulation was in place prior to World War 

One. Nor are complaints about too much government interference 

of recent origin. The complaints about regulation voiced by 

businessmen early in this century have to be taken with a grain 

of salt, but they cannot be ignored. 

(1) The Growth of Regulation 

What follows are a number of conclusions, or perhaps 

observations would be a better word, about the emergence of the 

regulatory state in Canada. 

Government regulation in Canada has grown in spurts. 

This study concentrates on two bursts of regulatory activity: 

the first occurred between 1900 and 1920~ the second in the 
1930s. The 1890s and the 1920s were periods of relative in- 

activity. These observations are supported by a study done by 

Margot Priest and Aron Wohl for the Economic Council of Canada's 

Regulation Reference. [2] Priest and Wohl began by looking at the 

more than 500 federal statutes in force in 1978 and concluded 

that 140 of them could be considered regulatory. [3] They then 

went backwards to determine when these statutes were first 

enacted. They found that 69 of the 140 statutes were enacted 

prior to 1920. [4] Their study bears out the claim that the 

period 1900 to 1919 witnessed the introduction of a considerable 

amount of regulation. Between 1900 and 1909 11 regulatory sta- 
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tutes were enacted while in the following decade 17 were enacted. 

In contrast, only two were enacted in the 1890s and six in the 
1920s. The 1930s were a period of renewed activity with the 

passage of 15 acts, a figure that was not reached again until the 
1970s. The study also indicates that 22 of the 140 regulatory 

statutes were enacted prior to 1870. 

Other indicators of government activity mirror this 

pattern of regulatory activity. For example, in the period 1898 

to 1919 seven new federal departments were created. [5] In the 
following decade no new departments were created. In the period 

1900 to 1913 federal expenditures tripled while in the 1920s they 
remained constant. [6] To a certain extent, the pattern of regu 

latory activity described above can be found at the provincial 
level. In their study Priest and Wohl looked at provincial regu 

latory statutes and found that fewer statutes were passed in the 
1920s than in either the preceding or the succeeding decade. [7] 

At the provincial level the 1920s are all the more of an anomaly 
because the general provincial pattern is that the number of 

regulatory statutes passed increased in each decade. 

(2) The Political Factor 

At first glance, party politics seems to provide an 
explanation for the pattern of regulatory growth. The Conser 

vatives, under John A. Macdonald (1867-73, 1878-1891), Robert 
Borden (1911-1920), R.B. Bennett (1930-1935) and five other 
short-term ·leaders, were in power for slighty more than half of 
the years between 1867 and 1939. During their years in office 

many of the statutes discussed in this study were passed. The 
Liberals, in contrast, were in office for most of the relatively 

quiescent 1920s. Some people would suggest that it is only to be 
expected to find the Conservatives introducing regulation since 

Canadian Conservatism has an historical affinity for the strong 
state. 
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Canadian Conservatives have something British 
about them that American Republicans do not. 
It is not sim~ly their emphasis on loyalty to 
the crown and to the British connection, but 
a touch of the authentic tory aura-tradition 
alism, elitism, the strong state and so on. 
The Canadian Conservatives lack the American 
aura of rugged individualism. [8] 

A slighty closer look suggests that party labels 

explain very little. Much of the regulation introduced while 

Macdonald was Prime Minister was unexceptional, "housekeeping 

regulation" - banking regulation, insurance regulation, and the 

Adulteration of Food Act (1884). [9] One piece of legislation 

which was somewhat out of the ordinary, An Act for the Prevention 

and Suppression of Combinations formed in restraint of Trade 

(1889),[10] was unenforceable and the Conservatives made no ef 

fort to change it. Remember that the Conservatives deliberately 

decided not to create a railway commission in the 1880s. The 

Conservatives' record pales in comparison with the performance of 

the Liberals under Laurier (1896-1911). It is arguable that the 

groundwork for the modern regulatory state was laid during the 

fifteen years of Liberal rule. The Board of Railway Commis 

sioners (1904) was Canada's first full-fledged regulatory agency; 

the Combines Investigation Act (1910) formed the basis of our 

present competition policy; the Industrial Disputes Investigation 

Act (1907) [11] established the framework for subsequent labour 

relations regulation; and to press a point, one could suggest 

that the Electricity and Fluids Exportation Act (1907) was the 

beginning of the National Energy Board. However, as they demon 

strated between 1921 and 1930 and again after 1935, the Liberals 

did not have a natural predilection to intervene in the economy. 

While Mackenzie King was Prime Minister they avoided intervention 

whenever possible. 

One cannot use party politics to explain the pattern of 

regulation because, on the whole, both federal parties employed 

regulation in much the same way. Both parties introduced regula 

tion to win the political support of particular interest groups; 
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to pacify regional grievances; to encourage economic growth; and 

to try and convince the public that they were serious about con 
trolling business abuses. The only discernible difference is 

that the Conservatives under Macdonald and again under Bennett 
might have been slightly more willing to intrude into provincial 

jurisdiction. 

This does not mean that certain politicians did not 

leave their marks. The young Mackenzie King as a senior civil 
servant (1900-1908) and then as a Cabinet Minister (1909-1911) 

was primarily responsible for the Laurier government's labour 

policy and the Combines Investigation Act (1910). R.B. Bennett, 
as a result of his domination of his Cabinet, was almost solely 

responsible for the regulation introduced while he was Prime 
Minister. 

(3) The Choice of a Governing Instrument 

One of the points which this study hopes to make is 

that it is important to distinguish between regulation and other 
governing instruments. Unfortunately, it is necessary to concede 

that in many cases it is not possible to explain why one in 
strument was chosen over another in a particular situation. The 

pOliticians who were involved are not very helpful. In the De 
bates there is little indication that they were aware that they 

could achieve the same end with other means. (Admittedly, the 
absence of an income tax before 1917 was a factor.) There was 
rarely any discussion about alternatives, and when the cost of 
regulation was raised the discussion was usually limited to the 

obvious administrative costs, i.e., how much will we pay the 
inspectors? When regulation was opposed on principle, it was 

often because of the fear that too much power was being given to 
Cabinet Ministers. On other occasions it was opposed on con 
stitutional grounds (the Adulteration of Food Act) or because 
members were concerned about its effect on business (many members 

were worried about the effect of the Patent Medicine Act (1908) 
on druggists' existing stock). 
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There were some situations in which government owner 

ship and regulation were the obvious alternatives (usually these 

occurred in areas of provincial or municipal jurisdiction). 

Government ownership often turned out to be the popular choice. 

This was particularly the case early in this century when Ontario 

became involved in the distribution and later the generation of 

hydro-electric power; the three prairie provinces bought out the 

private telephone companies; and the federal government agreed to 

build terminal elevators. Those in favour of government owner 

ship sometimes expressed their arguments in terms of nsocial con 
trol.n This was a nebulous concept, somewhat akin to the "public 

interest.n It suggested that, if government-owned, businesses 
, 

could be operated in the interests of the public rather than in 

the interests of profit. In practical terms, government owner 
ship seemed to offer both lower rates and a more rapid extension 

of service. 

There were other situations in which regulation was 
chosen because the politicians simply followed the British or 

American example, or because they responded to the demands of 
interest groups for regulation based on British or American 

regulation. The initial tendency to follow the British example 
gave way over time to a tendency to adapt American regulation to 

Canadian use. For example, the federal Trade Unions Act of 
1872[12] was almost identical to the British act passed in the 

previous year; seventy years later it was the American Wagner Act 
of 1935 that served as a model for federal and provincial labour 

relations acts. 

As well, there were situations in which regulation was 

used in conjunction with other forms of government intervention. 

As we have seen, regulation was just one of the means used by the 
federal government in the 1880s and 1890s to assist the dairy 

industry. The federal government operated educational creameries 
and cheese factories; it gave money to the Canadian Dairymen's 

Association; it appointed a Dairy Commissioner to act in an 
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advisory capacity; it gave subsidies to creameries that built 

cold-storage rooms; it prohibited the importation and sale of 

margarine; and it passed the Dairy Products Act to protect the 

international reputation of Canadian cheese. In this case regu 

lation seems to have been used because it was one more way in 

which the government could help a growing industry. In many 

other cases it is not possible to explain why regulation was 

chosen or rejected. This is a question that requires more 

research. 

(4) Regulation and Federalism 

In the United States, federal regulation often followed 

in the wake of unsuccessful state legislation. One point on 

which both Gabriel Kolko and his critics agree is that the In 

terstate Commerce Commission was created because of the failure 

of state regulation of railways. In Canada the pattern was dif 

ferent - the federal government usually entered the field first. 

However, on several occasions it was then forced to retreat in 

the face of unfavourable judicial decisions. Although there have 

been some federal victories - the 1932 Privy Council decisions on 

the regulation of aeronautics and broadcasting being the most 

notable - there have been more defeats. The federal government's 

claim that it alone could regulate foreign insurance companies or 

insurance companies doing business in more than one province was 

whittled down by a series of judicial decisions. The federal 

government's ability to intervene in labour disputes was seri 

ously curtailed by a jUdicial decision in 1925. [13] In the same 

year the federal government found out that it did not have the 

authority to regulate certain aspects of the grain trade. [14] It 

was forced to insert a clause in The Canada Grain Act declaring 

that grain elevators and warehouses were works for the general 

advantage of Canada. [15] The same expedient had been used to 

extend federal jurisdiction over railways. The next blow was 

delivered in 1937 when the Judicial Committee of the Privy Coun 

cil decided that much of the Bennett New Deal Legislation was 

ultra vires.[16] 
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One of the ways in which the federal government tried 

to bolster its regulatory authority was by invoking its juris 
diction over criminal law. In the course of its struggle with 

the provinces over the regulation of insurance, the federal 

government inserted a clause in the Criminal Code prohibiting 

foreign companies from doing business in Canada without a federal 

license. The Judicial Committee of the Privy Council ruled that 

this was unconstitutional. The federal government has been more 
successful using the criminal law to regulate the manufacture and 

sale of potentially dangerous or adulterated products. This was 

how the federal government was able to prohibit the manufacture 

and sale of margarine in 1886. (Its ability to prohibit the 
importation of margarine was undisputed.) The rationale may have 

had some basis in 1886 when it would have been relatively easy to 
sell adulterated margarine; but sixty years later it was apparent 

that the only reason for the legislation was to protect the dairy 
industry. In one of its last appeal decisions, the Judicial 

Committee of the Privy Council held that the law was beyond the 
authority of the federal government. [17] The federal Food and 

Drugs Act also relies on the federal government's criminal law 
power. It was generally considered to be safe until the recent 

Labatt Breweries decision in which a majority of the justices of 
the Supreme Court held that the section of the Act empowering the 

Minister to set standards was unconstitutional. [18] 

(5) The Evolution of Regulation 

As the amount of regulation has grown, the form it has 

taken and the means of enforcement have changed. Generally, 
there has been an evolution in the technique employed. When 
banks, insurance companies, railways and other incorporated 

businesses first appeared in British North America a limited 
amount of regulation was contained in the company charters. For 

example, bank charters prohibited mortgage lending (this prohi 
bition was not lifted until 1967). The next step was taken with 

the passage of general acts. Although such acts had been passed 
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by the provinces before 1867, the federal government passed a new 

set of acts after Confederation. The Railway Act was passed in 

1868, An Act Respecting Insurance Companies was passed in the 

same year and the first comprehensive Bank Act was passed in 

1871. These Acts were consolidations of existing legislation 

with some new clauses added. Except for the requirement that 

they submit regular statements the companies were left to operate 

more or less as they wished. One suspects that much of the reg 

ulation of this period was ineffective. Little effort seems to 

have been made to enforce legislation already passed. The ap 

pointment of a federal Superintendent of Iniurance in 1875 was an 

anomaly. 

The major administrative innovation of the period was 

the creation of the Board of Railway Commissioners, Canada's 

first modern regulatory agency. Despite the fact that it was a 

reasonable success, it did not become a model for future regula 

tory initiatives as did its American counterpart, the Interstate 

Commerce Commission. The federal government's experience with 

It was only after 1900 as the federal government became 

more actively involved in regulation that it began to create the 

specialized agencies and appoint the officials necessary to ad 
minister the growing body of regulation. The federal government 

became involved in the inspection of food-processing plants as a 

result of the Meat and Canned Foods Act and the registration of 

medicines as a result of the Patent Medicine Act. In 1910 the 

federal government began to issue food standards under the auth 

ority of the Adulteration of Food Act. It was partly because of 

these new responsibilities that the Department of Health was 

created in 1919 and The Food and Drugs Act was passed in 1920. 

The warehouse commissioner appointed as a result of the Manitoba 

Grain Act (1900) was replaced in 1912 by the Board of Grain Com 

missioners. In 1910 a Department of Insurance was created within 

the Department of Finance and in 1924 an Inspector-General of 

Banks was appointed following the failure of the Home Bank. 
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the Board of Commerce may have shaken its faith in regulatory 

agencies. [19] The Board was created in 1919 as a kind of Cana 

dian counterpart to the American Federal Trade Commission, but it 

got off to a shaky start and then it ran afoul of Section 92 of 

the British North America Act. [20] 

(6) The Pattern of the Growth of Regulation 

The main reason why regulatory agencies have not been 

as important in Canada as they have in the United States seems to 

be that Canadian politicians think that regulatory issues are too 

important to be left to experts. The regulatory process in 

Canada has always left ample room for ministerial discretion. 

Beginning in the latter part of the nineteenth century a clause 

giving the responsible Minister or the Governor in Council (the 

Cabinet) the power to make regulations became an increasingly 

common part of regulatory statutes. When regulatory agencies 

were created the Cabinet rather than the courts was given the 

authority to review agencies' rulings. Appeals to the courts 

were deliberately limited. There have also been experiments with 

Cabinet regulation. The Railway Committee of the Privy Council 

was responsible for regulating railways until the creation of the 

Board of Railway Commissioners. In 1907 the Liberal government 

of the day ignored opposition demands that the authority to 

approve exports of electrical power be given to the Board of 

Railway Commissioners and gave the power to the Cabinet. Now we 

have the Cabinet acting as a regulatory body under the Foreign 

Investment Review Act. [21] To quote from a recent study on the 

FlRA experience, "it is the worst of all possible systems: 

political control without meaningful effect and decision-making 
without answerability."[22] The same could be said about the two 

earlier experiments with Cabinet regulation. 

Thus far, no explanations have been offered for the 
cyclical pattern of the growth of regulation noted previously. A 

simple political explanation has been rejected - the Liberals and 
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the Conservatives did not differ enough in their views on the 

role of the state to explain the pattern. Certain governments 

were more activist but it is possible that this was simply a 

result of the circumstances in which they found themselves. A 

comment made about the American experience offers some possible 

lines of inquiry: 

The growth of regulation in the United States 
has not been the product of any farsighted 
plan or design, inspired by a general philo 
sophy of governmental control. Step by step, 
whether in state or nation, it has been a 
series of empirical adjustments to felt 
abuses, initiated by particular groups to 
deal with specific problems as they arose. [23] 

The first part of the statement would seem to be equally true of 

the Canadian experience. The second part almost suggests that it 

is impossible to offer any general conclusions about the growth 

of regulation. This is not true of the Canadian experience. 

It is interesting that the two bursts of regulatory 

activity identified earlier occurred during a period of rapid 

growth (the wheat boom) and a depression. This suggests that the 

pattern of regulatory growth is related to the pattern of eco 

nomic growth. It is easy enough to understand why the depression 

led to government intervention. Many industries found themselves 

in trouble in the 1930s and they turned to the state for assis 

tance. The Canadian National-Canadian Pacific Act (1933) and, to 

a lesser extent, The Transport Act (1938) were responses to the 

problems faced by the railways. The re-establishment of the 

Wheat Board in 1935 was the direct result of the depression. 

Small manufacturers, who found themselves being pressed on one 

side by the predatory purchasing practices of the large depart 

ment and chain stores and on the other by the depressed economic 

conditions, were another group who turned to the state for re 

lief. The Dominion Trade and Industry Act (1935) was the Bennett 

government's attempt to help them. Admittedly, not all of the 

regulatory legislation passed in the 1930s can be attributed to 

the economic conditions; however, enough of it can to explain the 

increase in regulatory activity. 
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The notion that rapid economic growth can contribute to 

the introduction of regulation becomes more plausible when one 

realizes that the most recent burst of regulatory activity (in 

the late 1960s and the 1970s) likewise occurred in a period of 
rapid growth. [24] (Understandably, there is a lagged effect be 

tween the rate of economic growth and the introduction of regu 
lation.) In some respects the years before 1914 were similar to 

the late 1960s and early 1970s. Both periods experienced signi 
ficant social change and some social turmoil. In both periods 

questions were raised about the role and value of big business, 
the quality and safety of consumer goods and the protection of 

the environment. In each case these concerns led to the intro 
duction of more regulation. 

There are several reasons why one might expect to see 

these concerns surface in periods of rapid growth. Capitalism 
has survived because it delivers, at least to a signficant por 

tion of society. Because it delivers it raises expectations. 
These expectations are highest in periods of prosperity and it is 

during periods of prosperity that more sophisticated and 
potentially harmful products are introduced. If the benefits of 

capitalism are most obvious during good times so too are the 
costs of capitalism - pollution, the depletion of resources, 

disparities in wealth, etc. Not only does prosperity produce a 
demand for regulation to protect consumer and preserve the en 

vironment, it also makes available the resources to meet the 
demand. It is obviously easier for a government to enlarge its 

bureaucracy to meet new demands when the economy is growing. 

Prosperity also seems to produce doubts about capi 
talism. Jonathan Hughes, the American economic historian, claims 

that, "The nonmarket controls came into existence because, put 
bluntly, Americans distrust capitalism in its pure form. There 

is just no other explanation."[25] The Canadian attitude is more 
ambivalent. As in most things we avoid extremes: we neither 

praise capitalism as much as Americans do in their moments of 
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faith; nor do we damn it as much as Americans do in their moments 

of doubt. The regulation produced by these periodic bouts of 

skepticism does not always work to the disadvantage of big 

business. Much of it, such as combines legislation, serves to 

undercut criticism without significantly weakening the power or 

influence of business interests. In giving the impression that 

abuses have been brought under control, regulation legitimizes 

capitalism. There is nothing conspiratorial about the state pro 

viding support for the economic system. To quote George Stigler, 

such criticism is "as appropriate as a criticism of the Great 

Atlantic and Pacific Tea Company for selling groceries." [26] 

As well, the pattern of regulatory activity has been 

affected by events in the United States. In the period before 

World War I, American populism provided much of the rhetoric for 

farmers demanding the regulation of grain companies and railways 

while American progressivism provided the rhetoric for middle 

class reformers demanding an end to political corruption and the 

regulation of trusts. [27] In some cases the American influence 

was direct - the Meat and Canned Foods Act was the result of an 

American journalist's interest in the condition of the working 

class in Chicago. The spill-over effect of events in the United 

States contributed to the demand for regulation, but the legis 

lative response was shaped by factors unique to Canada. In the 

pre-1914 period, American trust-busting rhetoric contributed to 

the demand for regulation in Canada; however, the Combines Inves 

tigation Act (1910) reflected the greater Canadian tolerance for 

business concentrations. There were also occasions when events 

in the United States contributed to the supply of regulation. To 

use an obvious example, much of the legislation passed by the 

Conservative government in 1934-35 was inspired by the political 

success of Roosevelt's New Deal. Again, the American legislation 

had to be reshaped to fit Canadian circumstances. 
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(7) Rationales for Regulation 

In moving from explanations for the larger pattern of 

regulatory activity to explanations for the introduction of spe 
cific acts, we at least have some theories or rationales to guide 

us. In Chapter One the rationales for regulation were set out in 
a public interest-private interest paradigm. Before trying to 

apply these rationales to the regulation discussed in this study 

it might be useful to review them briefly. 

Although it is now out of fashion, the public interest 

rationale enjoyed widespread acceptance in the period being stud 
ied and for several years thereafter. Politicians introducing 

new regulatory legislation invariably justified it on the grounds 
that it was in the public interest. Skeptics would maintain that 

this was simply an attempt to minimize opposition. However, 
politicians were not the only ones who used the rationale. The 

notion that regulation is introduced to protect the public is the 
consistent theme running through all of the articles in John 

Willis' Canadian Boards at Work, published in 1941. In an ar 
ticle dealing with public utility regulation, Ge.orge Farquhar 

presents the classic public interest justification for such 
regulation: "if monopoly were left without regulation it might 

give what service it chose and charge what rates it would and the 
community might find itself paying exorbitant rates for unsat 

iSfactory service."[28] This attitude towards regulation was 
shared by others. J.A. Corry, the political scientist, while 

occasionally critical of regulation, generally accepted that it 
served a public purpose. With reference to marketing, he ex 

plained the growth of regulation as a response to the increased 
importance of middlemen; the greater degree of processing (of 

foodstuffs); and the increase in the quantity, variety and soph 
istication of goods offered for sale. "This situation," Corry 

argues, "slowly created a demand for state intervention to faci 
litate trade and restore equality of bargaining positions."[29] 

The public interest rationale rests on the belief that one of the 
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proper functions of the state is to control business. This be 

lief was common currency during the first half of this century, 

as suggested by the comment made by Frank Underhill in the 1940s, 

"liber~lism in North America, if it is to mean anything concrete, 
must mean an attack upon the domination of institutions and ideas 

by the business man."[30] 

regulatory bodies, like the people who com 
prise them, have a marked life. In youth 
they are vigorous, aggressive, evangelistic 
and even intolerant. Later they mellow, and 
in old age - after a matter of ten or fifteen 
years - they become, with some exceptions, 
either an arm of the industry they are regu 
lating or senile. [32] 

The prevailing optimistic attitude towards regulation 
began to wane in the 1950s. To many critics, regulation did not 

seem to be providing the benefits it promised. It seemed that 
somehow its original purpose had become perverted. To explain 

this failure the notion arose that regulatory bodies were 
invariably "captured" by the industries they were created to 

regulated. [31] John Kenneth Galbraith's description of this 
process is especially striking: 

Admittedly, the capture theory is more appropriate for 

the American regulatory experience with its greater array of 
independent agencies; nevertheless, it serves as a useful bridge 

between the public interest and private interest rationales. It 
retains the essence of the public interest rationale - regulation 
is introduced to protect the public - while, at the same time, in 
recognizing that the goals of the regulators may not be the same 

as the goals of those who sought the regulation, it acknowledges 
the importance of self-interest. Gabriel Kolko carried the 

capture theory one step further. According to Kolko, regulation 
was not a failure because agencies were captured by the indus 

tries they were supposed to regulate; it was a failure because 
the whole state apparatus had been captured by business 

interests. [33] 
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It was not just leftist historians such as Kolko who 

were dissatisfied with the traditional public interest rationale. 
There were a growing number of economists who were equally dis 

satisfied, but for quite different reasons. In 1962 George 

Stigler and Claire Friedland published an important article in 

which they demonstrated that utility rates in states with 
regulation were no lower than rates in states without 

regulation. [34] Rather than concluding that the failure to 

produce lower rates was the result of agency capture, Stigler and 

Friedland concluded there were two reasons for its 
ineffectiveness: "the individual utility system is not possessed 

of any large amount of long run monopoly power ••• [and] the 
regulatory body is incapable of forcing the utility to operate at 

a specified combination of output, price and cost."[35] In other 

words, utility regulation is pointless. Later, Stigler went on 

to develop "The Theory of Economic Regulation" in which he 

explained this anomaly by arguing that regulation is not 

introduced to protect the public interest, it is introduced 
because industries and occupations seek regulation. 

-- ---------------------------------------- 

Stigler's theory of regulation is essentially an 

economic analysis of politics. For Stigler, regulation is simply 
a good, the demand and supply of which can be analyzed in the 

same way that other market transactions are analyzed. 

The essential commodity being transacted in 
the political market is a tranfer of wealth, 
[made possible by the introduction of 
regulation] with constitutents on the demand side and 
their political representatives on the supply side. 
Viewed in this way, the market here, as elsewhere, will 
distribute more to those whose effective demand is 
highest. [36] 

However, the political market differs from other markets in that 
it produces losers, the unsuccessful bidders, whose opposition 

might have to be dealt with before the regulation can be suplied. 
Opposition can be minimized by casting the regulation in terms of 

the public interest to mobilize support, or by distributing some 
of the benefits to the losers. The latter approach helps to 
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account for the existence of regulatory cross-subsidiza 

tion. [37] It also leads to what Peltzman calls the "first 
principle of regulation:" 

even if a single economic interest gets all 
the benefits of regulation, these must be 
less than a perfect broker for the group 
would obtain. The best organized cartel will 
yield less to the membership if the 
government organizes it than if it were 
(could be) organized privately. [38] 

This study contains considerable prima facie evidence 

in support of a private interest rationale. Stigler suggests 

that there are four main policies which an industry or occupation 
may seek: a direct subsidy of money; control over entry; the 

suppression of substitute products or services and the encourage 
ment of complements; and price fixing. [39] This study contains 

examples of each. Although subsidies fall outside the definition 
of regulation given earlier, several examples have been mentioned 

in passing, particularly in the chapter on the regulation of 
transportation. The protective tariff is an obvious example of 

the state controlling entry. An example more within the realm of 
regulation was Article 15 (the monopoly clause) in the Canadain 

Pacific Railway's charter. Before it would undertake to build a 
transcontinental railroad, the company extracted a promise from 

the federal government that it would not allow any rival compan 
ies to build south of its main line. The federal government 

controlled entry in the west by refusing to give competing 
companies federal charters and by disallowing provincial 
charters. The prohibition of the importation, sale and 
manufacture of margarine is a perfect example of the state using 
its coercive power to discourage a substitute product. There are 
several reasons why an industry or occupation would welcome the 
creation of a regulatory body with the power to fix prices, or 
provide price support. Such a body could sanction price 

discrimination; limit intra industry price competiton, and 
prevent prices or rates from falling below costs. One of the 
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rationales for the creation of the Board of Railway Commissioners 

was to lessen open rate wars. The British Columbia Produce 

Marketing Act (1927) and the federal Natural Products Marketing 

Act (1934) are early examples of the state providing price 

support for producers. 

Stigler could have mentioned that industries often seek 

to have industries with which they do business regulated. This 

is one of the ways in which industries try to minimize 

uncertainty (by reducing the variability of costs and supply). 

The creation of the Board of Railway Commissioners was not a 

victory for the public interest, it was a victory for the 

manufacturers, farmers and other shippers who wanted regulated 

freight rates. Similarly, the Manitoba Grain Act (1900), the 

Grain Inspection Act (1904) and the Canada Grain Act (1912) 

regulated railway companies, grain companies and elevator 

companies for the benefit of the western grain farmers. It is 

true that the markets in which the farmers bought transportation, 

storage and handling services were not very competitive, but the 

primary concern seems to have been winning votes rather than 

correcting market failures. As well, this study contains 

examples of regulation being used to provide a seal of approval 

for the benefit of certain industries. The Dairy Products Act 

(1893) was passed to protect the international reputation of 

Canadian cheese while the Meat and Canned Foods Act (1907) was 

passed to assist the export trade. In both cases, any benefits 

received by the Canadian consumer were incidental. 

Interest groups do not get the regulation they seek 

simply by asking for it. If, as private interest rationales 

suggest, interest groups seek regulation only when they 

anticipate the benefits will be greater than the costs of 

securing it, it follows that politicians will supply regulation 

only when the costs of doing so are less than the anticipated 

benefits. [40] Generally this means that those with the most to 

offer are the most likely to get the regulation they seek; 



l 

- 281 - 

however, it also means that when the costs become prohibitively 

high even the most powerful interest group can be thwarted. The 
Canadian Pacific Railway's western monopoly came to a premature 

end when the federal government decided that the political cost 
of disallowing any more Manitoba railway charters was too 

high. [41] The opposition of the banks did not stop the federal 

government from creating the Bank of Canada in 1934. The 

government was swayed by the number of groups in favour of a 
central bank. Conversely, relatively weak interest groups can 

get the state to regulate on their behalf if their members are 
localized and their common interests so strong that they can 

exert sufficient pressure on the government. Individually, the 
western grain farmers were almost powerless; collectively, they 

were a voting bloc poweful enough to win several concessions from 
the federal government. Likewise, the Maritime Freight Rates Act 

(1927) was a response to the demands of a powerful regional 
voting block. The distribution of costs not only affects whether 

regulation will be introduced, it also affects the form it takes. 
One of the reasons why marketing boards are such a useful means 

of redistributing income to producers is that the costs are 
hidden and they are spread among all consumers. The cost to the 

individual consumer is relatively small, certainly less than the 
cost of organizing opposition. It is interesting that much of 

the present criticism of marketing boards comes from consumer 
groups such as the Consumers' Association of Canada, part of the 

organizational costs of which have been covered by the federal 
government. 

The argument that regulation is introduced because 

industries and occupations seek to make use of the power of the 
state (to gain security, higher profits or protection from 

competition) is quite persuasive. In the form favoured by 
Stigler and his followers, its theoretical richness makes it 

particularly attractive. It is more realistic than the competing 
claims: that regulation is imposed on unwilling industries by 
selfless politicians acting in response to widespread public 
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demand; or, that regulation is introduced to correct market 

failures. However, the first comparison is unfair because this 
version of the public interest rationale is a straw man - even 

though critics take turns demolishing it, no one really believes 
it. The problem with the second is that allocative efficiency is 

a rather rigid standard. The fact is that much regulation does 

not improve efficiency. This realization can only be accomodated 

by arguing that the original intent of the regulation was somehow 

perverted by the capture process; that the task was too 

difficult; or, that it was not introduced to improve efficiency. 
The third explanation in the most realistic. 

In order to come up with a reasonable alternative to 

private interest rationales, one has to begin with a realistic 
asessment of the role of pOliticians. The traditional public 

interest rationale expects too much of politicians. It was, 
after all, developed at a time when John W. Dafoe, the editor of 

the Winnipeg Free Press, had to suggest gently that Sir Wilfred 
Laurier was, "a man who had affinities with Machiavelli as well 

as with Sir Galahad."[42] In contrast, Stigler's economic theory 
accepts too willingly the notion that the sole aim of politicians 

is to maximize pOlitical support - the first principle of a 
politician is to get elected, the second is to get re-elected. 

It is necessary to recognize that politicians have 

their own interests and objectives and that they act in such a 
way as to further these goals. Politicians do have a monopoly on 

the supply of regulation and, as Richard Posner suggests, it is 
plausible that 

they take at least some of their monopoly 
profits in the form of satisfaction from 
imposing on the public their conception of 
the public interest (which might differ from 
the conception held by the electorate and 
from the desires of any particular interest 
group). If this analysis is accepted, it 
becomes plausible to suppose that some 
policies are adopted because they conform to 
the public interest - as conceived by the 
politicians. [43] 
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To anyone familiar with the political history of Canada it would 

appear that many politicians, from Sir John A. Macdonald to our 
present Prime Minister, have adopted policies on this basis. It 

is safe to say that in the late nineteenth and early twentieth 
centuries most politicians (and many Canadians) believed that any 

policy that encouraged domestic manufcturing, pacified regional 
grievances, slowed the flow of emigrants to the United States or 

preserved rural society was in the best interests of the country. 
Taken individually, the Manitoba Grain Act, the Meat and Canned 

Foods Act, the Maritime Freight Rates Act, etc. appear to be 

simple concessions to regional and industrial interest groups; 

taken together they can be seen as part of the attempt to create 
a united and prosperous Canada. 

As economics, these measures may not have made any 

sense, but, as Jonathan Hughes has remarked about regulation in 
the United States, they make sense as history. [44] One could 

argue that, in the broadest sense, much of the economic 
regulation discussed in this study is not about economics at all. 

In Canada, regulation has not been used solely to reward interest 

groups, to achieve narrow microeconomic goals such as controlling 

monopoly profits or protecting common property resources or to 
achieve broad macroeconomic goals such as increasing national 

income, it has been used as well to achieve certain social, 
political and cultural goals unique to this country. 
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APPENDIX B: The Growth of Regulation 

Year 

Federal 
Regulatory 
Legislation 

Federal 
I'bn-Regulatory 

Action 
Related 
Events 

1867 Bank Act 

1868 Insurance Act 
Railway Act 

1870 
1872 

1873 

Trade Unions Act 

Pacific Scandal 

1874 General Inspection 
Act 

Liberal win elec 
tion in 1874 

1876 Completion of Gov 
ernment owned Inter 
national Railway 
linking Maritimes 
and Quebec City 

1878 Conservatives 
under Macdonald 
returned to power 

1879 Dept. of Railways 
and Canals created 

Introduction of 
high tariffs - 
National Policy 

1880 Agreement with C.P.R. 
to construct trans 
continental railway 

1884 Adulteration of 
Food Act 

Q1tario passed 
first Factory Act 

1886 Prohibition of 
Margarine Act 

1887 U.S. Interstate 
Commerce Commission 
created 

1889 An Act to Prevent 
Combinations in 
Restraint of Trade 



Federal Federal 
Regulatory Non-Regulatory Related 

Year Legislation Action Events 

1890 

1896 Liberals under 
Laurier form Gov- 
errunent 

1897 Craw's Nest Pass 
Agreement Act 

1898 Dept. of Trade and 
Corrmerce created 

1900 Manitoba Grain Act Dept. of Labour created 

1903 Railway Act 
Board of Railway Commis- 
sioners created 

1904 Agreement with Grand 
Trunk to construct trans- 
continental railway 

1905 Conservatives elected 
in Ontario. 
Saskatchewan & Alberta 
created 

1906 Ontario creates Power 
Cornnission 

1907 Electricity and Fluid 
ExpJrtation Act 
Meat and Canned Foods Act 
Industrial Disputes 
Investigation Act 

1908 Railway Act AIœnded Civil Service Commission 
B.R.C. given jurisdiction created 
over telephone companies 
Patent »2dicine Act 

1910 Combines Investigation Act 



Federal Federal 
Regulatory N:m-Regulatory Related Year Legislation Action Events 

1911 
Conservatives under 
Borden form Q)vern- 
ment 

1912 Canada Grain Act 
Board of Grain Commis- 
sioners created 

1914 loan Canpanies' Act 
Trust Companies' Act 

1916 Business Profits Tax Act 

1917 Migratory Birds Act Income War Tax Act 
Creation of War-Time 
Regulatory Agenices 

1918 British Columbia 
passes first rnini- 
mom wage Act 

1919 Board of Canmerce Act Dept 0 of Heal th created 
Combines and Fair Prices Canadian National Railways 
Act, Bankruptcy Act inoorporated 

1920 Food and Drugs Act 

1921 Liberals under King 
form Q)verrunent 
65 Progressives elected 

1922 JoCoPoC ruled 
that the Board of 
Comnerce Act and C0m- 
bines and Fair Prices 
Act were ultra vives 

1923 Combines Investigaton 
Act strengthened 

1925 Crow Rates became part 
of Railway Act 

1927 Maritime Freight Rates Old Age Pensions Act British Oolumbia Prod Act Marketing Act 



Federal Federal 
Regulatory J:bn-ReguI atory Related 

Year Legislation Action Events 

1930 Resources transferred to Election of Conserv- 
Prairie Provinces atives under Bennett 

1932 Broadcasting Act J.C.P.C. decisions 
establishing federal 
authority to regulate 
broadcasting and aero- 
nautics 

1933 CCF founded 

1934 Bank of Canada Act 
Natural Products Royal Commission on 
Marketing Act Price Spreads 

1935 "Bennett New Deal" Return of Liberals 
Wheat Board Act under King 

1936 Dept. of Transport founded 

1937 J.C.P.C. decisions on 
federal Marketing Act 
and Bennett New Deal 

1938 Transport Act 
Board of Transport 
Corranissioners 
replaced B.R.C. 
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