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PREFACE

"In the fall of 1773, Diderot, after much solicitation,
finally journeyed to Russia for a tour of temporary
duty as visiting sage, political advisor, and profes-
sional conversationalist at the court of Catherine the
Great. A1l 1in all, the visit went well. Diderot was
careful not to be too radical in the views he expressed
to Catherine. He was a man who believed in such daring
notions as constitutionalism, separation of powers, and
a merit-system civil service, none of which could be
expected to appeal greatly to the Autocrat of All the
Russias. Nevertheless, Diderot could not entirely
avoid irritating Catherine by what seemed to her the
impracticality of his proposals, and one day she snap-
ped at him:

‘M. Diderot, you forgot in all your plans of
reform the difference between our positions.
You work only on paper, which will take any-
thing: it is smooth, simple and opposes no
obstacle to your imagination or your pen,
But [, poor Empress, [ work on the skins of
people, and human skin is a great deal more
jirritable and ticklish.'

On the skins of people. 1[It is thus, in fact, that any
government, by its very nature, must write." 1,

This report on the effectiveness of government decision-
making in occupational health and safety is one of a major
series of studies undertaken by the Economic Council of
Canada. The Regulation Reference studies on "Responsible
Regutation" are probably the most comprehensive series of
studies conducted on Canadian public administration in
recent years. Although there are fairly extensive publica-
tions by individual Canadian authors on such concepts as
regulatory reform, citizen participation, economic implica-
tions of regulation etc., the Regulation Reference is a
specific attempt to study a cross-section of policy areas
simultaneously. 2.

This study of the effectiveness of decision-making processes
in the occupational health and safety policy area forms part
of the overall study of the effectiveness of governmental
interventions in occupational health and safety. The larger
study by Dr. Manga and Dr. Broyles provides the overview of
occupational health and safety in Canada, against which



our investigation was conducted. Qur study investigated
only the processes by which government decisions on stat-
utes, regulations and programs were arrived at. The ade-
quacy or effectiveness of the decisions themselves is the
focus of the parent study by Dr. Manga and Dr. Broyles.

As Dr. Manga and Dr. Broyles state in the introduction to
their overall study of occupational health and safety:

“Judging from the literature in this field it is appar-
ent that contemporary regulatory processes are found to
be rather undemocratic in the sense that effective pub-
lic participation and the full expression of the views
of particular constituencies is lacking, especially
that of labor. The Ham Commission (1976, 6) concluded
that the worker as an individual and workers collect-
jvely in labor unions or otherwise have been denied
effective participation in tackling these problems;
thus the essential principles of openness and natural
justice have not received adequate expression"., 3,

It is this central point about the democratic nature of the
governmental decision-making processes and the nature and
extent of public participation that our study investigated.
Dr. Manga and Dr. Broyles went on to say:

"This Tack of participation not only applies in the
formulation of new regulation but also in the enforce-
ment and administration of existing regulations or
programs (for example the Workmen's Compensation sys-
tem.) The process of formulating regulations is said
to be complex, uncertain and ad hoc, usually lacking
clearly enunciated rules and bases (technical, medical,
legal, economic) upon which interested parties can
contest particular decisions. This deficiency is com-
pounded not only by the scarcity of the knowledge and
sound technical information to allow effective partici-
pation in the regulatory process, but also by problems
in the access and distribution of relevant inform-
ation." 4.

Because our report is a component of the overall Manga-
Broyles study, there is some repetition and duplication in
the descriptions of the literature and the concepts. How-
ever, since this report is being published separately from
the overall report, some overlap is essential to meet the
needs of readers who may not have read Dr. Manga-Dr.
Broyles' study.
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We began our investigation with the basic question:

“How effective is the process by which new
regulations and other forms of interventions
are developed?"

and began the work of creating an analytical framework that
would help us evaluate this nebulous expression "process".
At the same time we were interested in expanding this
analytical framework into some form of guideline that could
be wused by government policy makers 1in modifying the
decision-making "processes" to meet the increasing needs and
pressures for more democracy.

The study was designed in four phases, each phase structured
to address a particular objective. These objectives were:

1. to delineate the decision-making processes in
each of the target jurisdictions. The focus was
on the planning, organization, implementation and
evaluation of the decision-making processes re-
lated to four distinct areas:

. Acts/Statutes

s Regulations

. Compliance Programmes
Non-Regulatory Programmes

2. to assess the effectiveness of the decision-making
processes in terms of the costs imposed relative
to the benefits and in terms of timing of the pro-
cess. These two factors were assessed from within
a framework of organizational decision-making.

3. to assess the effectiveness of the decision-making
processes as perceived by those involved and
affected: representatives of client publics and
interest groups. The aim was to assess their
perception of their degree of participation and
the extent to which the process was equitable, and
open.

4. to compare and contrast the decision-making
processes across Jjurisdictions with the aim of
identifying general principles which might be
applied in modifying these processes as well as
assessing the implications of implementing these
possible changes.
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In Chapter 1 we describe our methodology and an analytical
framework for assessing the effectiveness of governmental
decision-making processes in occupational health and
safety. This is elaborated by detailed descriptions of the
recent decision-making processes in British Columbia,
Alberta, Quebec and Ontario (Appendices) and condensed in
Chapter 6 where we review the similarities and differences
between these sample Provinces.

The summary of our findings regarding the effectiveness of
these decision-making processes in occupational health and
safety is the basis of Chapter 6. This summary describes
the decision-making processes of the sample provinces in
relation to the pressures for "more democratic" decision-
making and in relation to some of the modifications being
recommended and tested in public administration across North
America.

The final chapter in this report outlines a series of models
for structuring a decision-making process according to the
degree and extent of citizen participation and democratiza-
tion desired. This is a preliminary attempt to create a
"normative" model for use by policy makers in deliberately
structuring decision-making processes to suit the circum-
stances, the <client-groups involved and the particular
subject or policy area (e.g. occupational health versus
occupational safety).

The nature of government decision-making is often such that
the "process" is often difficult to see with the "naked
eye". Very seldom is a decision-making process deliberately
or consciously defined and separated from the content. We
often heard and read statements that the process is not only
a means to arrive at a particular decision but also an end
in itself (if it ensures the effective participation of all
those affected by the particular decision being studied or
referred to). But very seldom does provincial decision-
making in the field of occupational health and safety
specify the process by which these decisions were or will be
made.

OQur approach to analyzing the effectiveness of these
decision-making processes was based on our team's previous
experience as public administrators directly responsible for
occupational health and safety. This "“insider" perspective
has undoubtedly influenced our interpretation of the naked
events and steps in each process we studied. We hope this
interpretation of what and why a particular process unfolded
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the way it did contributes some insight into the complex and
largely invisible workings of these decision-making pro-
cesses.

This report has been possible because of the excellent co-
operation we received from representatives of labour, man-
agement, associations, government, as well as private indiv-
jduals in British Columbia, Alberta, Ontario, Quebec and
Ottawa. Their openness and candor was critical to this
study and we hope that we have accurately reflected these
often conflicting perspectives and objectives.

Special acknowledgements are necessary to Ms. Judith
Sutcliffe, Mr. Michael Skolnik and Dr. Jim Stopps for their
on-going participation and contributions to the research
methodology and review of endless drafts of the various
reports of the study. Similarly, we would like to thank
Dr. Robb Pritchard and Dr. Michael Trebilcock for their kind
assistance in  converting our analytical model of
decision-making processes into a normative model of various
ways of conducting a process depending upon the degree of
democracy desired or required.

And a special thanks to Mary McDermott of 2001 Word Process-

ing Services whose patience and efficiency ensured the
production of all our reports.

Robb Ogilvie and Don Hushion
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RESUME

Le présent rapport sur l'efficacité de la prise des décisions
dans le secteur public concernant la santé et la sécurité
professionnelles s'inscrit dans l'une des principales recherches
entreprises par le Conseil économique du Canada. En fait, suite au
Mandat sur la réglementation, les études entreprises dans le cadre de
l'ouvrage "La rationalisation de la réglementation publique" constituent
l'une des séries de travaux les plus exhaustifs entrepris sur
1'administration publique au Canada au cours des derniéres années. Méme
s'il existe des ouvrages assez élaborés de divers auteurs sur des
concepts comme la réforme de la réglementation, la participation du
citoyen, les effets &conomiques de la réglementation, etc., le Mandat sur
la réglementation est le fruit d'une volonté particuliére d'étudier tout
1'éventail des domaines subordonnés & des politiques. Nous avons

commencé notre enquéte par la question fondamentale :

Quelle est l'efficacité du processus par lequel s'élabore la
nouvelle réglementation ainsi que les autres formes

d'intervention ?

L'étude se divise en quatre phases, chacune d'elles étant

-

structurée de facon 3 porter sur un objectif particulier dont voici la

liste :
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Délimiter les processus de prise de décisions dans

chacune des compétences visées. L'accent est mis sur la
planification, l'organisation, la mise en oeuvre et
l1'évaluation des processus de prise de décisions pour quatre

domaines distincts :

. Lois ou statuts
. Réglements
. Programmes de conformité

. Programmes non réglementaires.

Evaluer 1'efficacité des processus de prise de décisions
au moyen d'une analyse avantages-colits, ainsi qu'en fonction de
leur échéancier. Ces deux facteurs ont &té évalués dans le

cadre de la prise de décisions sur le plan organisationnel.

Evaluer 1'efficacité des processus de prise dé décisions en se
reférant & ceux qui sont mis en cause et 3 ceux qui en sont
touchés, c'est-3-dire les représentants du public client et les
groupements d'intérét. Il s'agissait de savoir ce qu'ils
pensaient de leur degré de participation et de déterminer dans

quelle mesure le processus était équitable et ouvert.

Comparer les processus de prise de décisions entre les diverses

compétences en vue d'identifier les principes généraux qui
pourraient servir a8 les modifier et analyser &€galement les

conséquences de la mise en oeuvre de ces changements possibles.
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SUMMARY

This report on the effectiveness of government decision-
making in occupational health and safety is one of a major
series of studies undertaken by the Economic Council of
Canada. The Regulation Reference studies on "Responsible
Regulation" are probably the most comprehensive series of
studies conducted on Canadian public administration in re-
cent years. Although there are fairly extensive publica-
tions by individual Canadian authors on such concepts as
regulatory reforin, citizen participation, economic implica-
tions of regulation etc., the Regulation Reference is a
specific attempt to study a cross-section of policy areas
simultaneously. 4.

We began our investigation with the basic question:

“How effective is the process by which new
regulations and other forms of interventions
are developed?"

The study was designed in four phases, each phase structured
to address a particular objective. These objectives were:

1. to delineate the decision-making processes in each
of the target jurisdictions. The focus was on the
planning, organization, implementation and evalua-
tion of the decision-making processes related to
four distinct areas:

Acts/Statutes

S Regulations

. Compliance Programmes
Non-Regulatory Programmes

2. to assess the effectiveness of the decision-makinyg
processes in terms of the costs imposed relative
to the benefits and in terms of timing of the pro-
cess. These two factors were assessed from within
a framework of organizational decision-making.

3. to assess the effectiveness of the decision-making
processes as perceived by those involved and af-
fected: representatives of client public and
interest groups. The aim was to assess their per-
ception of their degree of participation and the
extent to which the process was equitable, and
open.




to compare and contrast the decision-making pro-
cesses across jurisdictions with the aim of iden-
tifying general principles which might be applied
in modifying these processes as well as assessing
the implications of implementing these possible
changes.




CHAPTER 1

Introduction and Research Design

The purpose of this chapter is to outline the major issues
involved in attempting to assess the effectiveness of a
"process" and to explain our methodology for researching the
decision-making processes in the field of occupational
health and safety.
{

The simplicity of the initial question, "How effective fis
the process by which new regulations and other forms of
interventions are developed?", raises the supplementary
questions of:

- to whom?

- evaluated according to what objectives?
which stage or aspect of the process?

- over what timeframe?

what is meant by regulation?

1.0 Criteria of Effectiveness

The Economic Council of Canada in its Interim Report on
Responsible Regulation established what they called "value
premises for assessing the regulatory process":

"... regulatory processes should be assessed in terms
of the following values: informed decision-making,
accountability, procedural fairness, and openness. It
should be noted, however, that none of these values is
absolute. Effective decision-making about existing and
proposed regulations will require trading off and
balancing these values against others." 5.

These four "value premises" or criteria of effectiveness are

the central focus of our investigation into the regulatory
process in occupational health and safety.

1.1 Informed Decision-Making

As the Economic Council of Canada pointed out:

"Decision makers need to formulate a clear statement of
the nature of the problem to be solved and the
objectives of the intervention. Alternatives must be
generated and evaluated. Knowledge of the costs and
benefits of regulation and to whom they accrue must be




acquired by decision makers. Important affected
interests must be considered in the decision-making
process." 6.

This area of informed decision-making has been a constant
concern of most groups involved in occupational health and
safety. The problems of assessing levels of risk to work-
ers' health and safety is not a new problem but one that is
becoming increasingly more important. In examining the
degree to which this value or criteria was being achieved by
the regulatory process, we traced decision-making processes
on such occupational health and safety hazards as toxic
substances back to their origins in "criteria documents" and
voluntary standards. This was essential because much of the
formal or visible decision-making process of government is
based on these earlier and previously existing epidemiologi-
cal studies or voluntary standards technical committees and
reports. The legislated adoption by reference of specific
guidelines or voluntary standards (such as the A.C.G.I.H.
Tist of TLV's for some toxic substances) for particular
hazards to workers' health is predicated upon the scientific
and experiential research that went into the development and
evolution of these guidelines or voluntary standards in the
first place.

One study examined this vital part of the decision-making

process in occupational health and safety. Our findings are
discussed in more detail in Chapter 6.

1.2 Accountability

The issue of accountability: "“under a parliamentary
system of responsible government (it) is essential to
assure the accountability of regulators to ministers
and to the legislature, whether the regulators be in
executive departments or in statutory agencies". 7.

This was not a principal focus of our investigation. We did
examine it from the perspective of charting the various
approval authorities necessary to make a particular deci-
sion. Since we were examining not only statutory and regul-
atory decision-making processes but also operating policy
and procedural decision-making, the degree of delegated
responsibility and the degree of variance between the sample
provinces was described as part of the background.




Openness and accessibility were our principal areas of
interest and not an extensive treatment of delegated respon-
sibility and discretion. Our methodology for briefly
analyzing the area of accountability was the charting of
sample decision-making processes by organization level
within the government agency involved. These charts are
found in the appendices on each of the sample provinces.

1.3 Procedural Fairness

An excellent explanation of this criterion was the Economic
Council of Canada's:

"Procedures must be adopted and followed that are
acknowledged to be 'fair' by the vast majority of those
affected by them. This criterion should be applied to
the process by which new regulations are created and to
the administrative process for detailed rule making and
decision-making in specific cases. Procedural fairness
requires principled decision-making, that is, the
‘rules of the game' must be established in advance."
8.

This criterion of procedural fairness is one of the basic
difficulties of a technical policy area such as occupational
health and safety because of both the scientific ambiguity
(lack of precision) in many areas of hazard control as well
as the necessary discretion present in the interpretation
and application of some standards.

Qur study investigated the issue of procedural fairness in
the development of the acts, regulations and operating
policies and programs for occupational health and safety in
our sample jurisdictions. The results of our analyses are
included in the appendices on each provincial jurisdiction
studies and in Chapter 6.

1.4 Openness and Accessability

This criterion was our principal focus because not only is
it a value or end, it is a means of contributing to informed
decision-making and fairness. It was also the most often
mentioned criterion cited in our preliminary interviews and
in the literature.

"The procedures by which significant regulatory policy
decisions are made should be characterized by open-
ness. To enforce this value, it will be necessary




to ensure greater freedom of information than presently
exists. The views of all important affected interests
should be considered in the decision-making process.
Proceedings should be conducted in public to the great-
est extent possible. Decisions, as much as possible,
should be based on information that is publicly
prevented or that is publicly available. Reasons for
decisions should be frankly stated and broadly
disseminated". 9.

Because of the long traditions and history of the occupa-
tional health and safety policy areas, (particularly its
history of relying on scientifically open and accessible
voluntary standard setting organizations like the Interna-
tional Commission on Radiation protection, the American
Conference of Governmental Industrial Hygienists, and the
Canadian Standards Association), we designed our investiga-
tions to analyze this in detail. The increased attention in
all sample jurisdictions being given to the so-called "due
process" requirements facilitated our focus on these areas.

Although the following chapters go into considerably more
detail regarding the definitions and concepts we used to
evaluate the effectiveness of the decision-making processes
in occupational health and safety, informed decision-making,
accountability, procedural fairness and openness are the
basic criteria or "value premises".

1.2.1 Research Design

[t was with this general set of criteria that we structured
our research design. The following section briefly outlines
our approach (supplemented by Appendices A and B).

Our basic approach was to:

. delineate the decision-making processes in
each of the four sample provincial jurisdic-
tions (B.C., Alberta, Ontario and Quebec);

3 assess the effectiveness of these decision-
making processes in terms of the critera
outlined (openness and accessability in
particular);




o assess the effectiveness of these decision-
making processes as perceived by a sample of
policy actors in the occupational health and
safety field;

. compare these various sample jurisdictions
with the aim of identifying general princip-
les which might assist in modifying these
processes.

Our sample of interviewees was drawn from the individuals
who occupied positions directly involved with the four prin-
cipal decision-making processes - Acts, regulations, comp-
Tiance programs and non-regulatory programs. Initial forays
were made mainly into the administrative level, where Assis-
tant Deputy Ministers (ADM's) and Directors were the main
targets. Cues were taken from these interviewees to direct
the interviewer to other key actors. The aim was to include
representatives of all groups or sectors who were "share-
holders" in that particular policy constituency.

Following is an outline of the four phases of the study
which addressed each particular objective.

1.2.2 Phase [ - Delineation of Decision-Making Processes

The intitial phase of the study documented the current pro-
cess of decision-making in occupational health and safety in
each of the target jurisdictions.

The dearth of documentation on decision-making processes
led us initially to examine decisions which had been re-
cently made. The aim here was to reconstruct the process
used to arrive at a decision and to try to gain an apprecia-
tion of how these processes might be changed by these actors
in the near future.

The decision-making processes under consideration were those
which were involved with:

Acts/Statutes
Regulations

" Compliance Programmes
Non-Regulatory Programmes

For the purpose of our investigation we identified four at-
tributes of the decision-making process:

c the sequence of how a problem, a proposed modific-
ation, issue of concern, or subject of review was
processed by the organization. Which levels were
involved at what stage?




. the staging of how the problem, modification, is-
sue or review was approached, analyzed, reviewed
and evaluated. The concentration here was on the
criteria used.

& the timing of the overall sequence - which events
occurred at what time? - and the timing of each
stage.

2 the responsiblity of the participants in terms of
the extent and nature of their input, influence
and authority.

To distinguish these elements and define them, we employed
the concept of Tlinear responsibility charting. A linear
responsibility chart is a two-dimensional matrix of sequence
by staging. The responsibility aspect outlines the rela-
tionships between the elements according to extent of input.

A second instrument which was employed, still using these
four attributes, was the flowchart, in this case illustrat-
ing inter-relationships amongst elements as well as time-
frames. The flowchart was an assessment device for examin-
ing each decision-making process from the standpoint of our
model, a way of identifying opportunities for change and as
a tool for interviewing policy actors on their perceptions
of the effectiveness of the decision-making processes.

Once an outline of the decision-making process had been de-
fined in a particular jurisdiction, specific examples of
each major type of government intervention (-statutes, regu-
lations, compliance programmes and non-regulatory pro-
grammes-) were traced through the process. The aim here was
to identify the discrepancies between policy and practice
and the range of constraints as well as opportunities in
this type of decision-making.

Although the primary purpose of this first phase of the
study was to delineate the decision-making processes the
opportunity of interviewing these key actors was used to
cover the second phase.

1.2.3 Phase Il - Effectiveness of Decision-Making Processes

This phase concentrated on evaluating the decision-making
processes in the target jurisdictions. We began with the
four basic criteria or values of informed decision-making,
accountability, procedural fairness and openness. We sub-
sequently developed an analytical model of organizational




decision-making that would facilitate a more detailed exami-
nation of the principal criterion of openness.

It is important to note that our model is a composite of all
elements wusually considered in organizational decision-
making. We used the model as an analytical tool to probe
for the maximum range of elements which might be considered
in a decision-making process. It must be reiterated that
this model is not being presented as a model of government
decision-making., (See Appendix A for detailed description
of this model.)

One of the questions being asked in this phase was directed
toward assessing the costs relative to the benefits of the
decision-making processes. What were the various adminis-
trative costs for the public sector in terms of staffing,
co-ordination of groups who had input, and other related
matters?  Benefits accrued can be measured in terms of
allocative inefficiency (costs avoided or prevented) as well
as direct positive results such as a better, more equitable
decision. Was it necessary from the private sector stand-
point to employ a lawyer, accountant or economist in order
to understand and participate in the process?

The other major question being asked was related to the tim-
ing of the decision-making processes. Was the process too
fast or too slow? Were sufficient anticipatory measures
taken. Was there enough planning? Were formal analyses
used in the process such as socio-economic impact analyses?
What specialized knowledge was employed, at what cost and to
what benefit? Once a problem had been identified, a dec-
ision reached and an implementation program mapped out, how
expeditiously was this achieved?

This phase also concentrated on determining, from the pers-
pective of the key government actors being interviewed,
which external agencies and interest groups were involved in
the different processes, and examining the nature and role
of this involvement and the value of their participation. A
key theme running through all the interviews was the use of
our model as a means of identifying opportunities for change
and assessing the implications of such proposed changes.

The procedure followed in this phase was to introduce the
elements of our model to the interviewee, once the flow-
charts had been outlined. The data on the efficiency of the
processes were collected during the same interviews as Phase
[: .the discussions were directed at determining the extent
to which the individual elements of our model had been con-
sidered, the value of each element and the potential for
change at each stage.




1.2.4 Phase III - Perceptions of Client-Publics

The objective of this phase was to assess the effectiveness
of the decision-making processes as perceived by those
groups external to government who were involved in or
affected by the process.

Our aim was to assess their point of view, to determine
their perception of the process:

- was it equitable?

- was it open?

- to what degree did they participate?

Since a great deal of occupational health and safety
regulations are concerned with the concept of equity or
fairness, this aspect was central to our enquiries in this
phase. In essence, we asked the questions:
- who pays?
- who bears the price?
- to what extent was information made available to the
participants in the process?
- was information made available to those who were
affected, though not involved?
- what was the nature and extent of participation?

It must be remembered that the crucial element in this phase
was these groups' perceptions of the process. It was of the
perceived equity, openness and participation that we at-
tempted to gain a measure.

While recognizing that it would be impossible to interview
representatives of all interested parties, an attempt never-
theless was made to draw a representative sample. The point
was to “identify" the network of individuals or organiza-
tions external to government who were involved in, or had
the potential to become involved in, the decision-making
process, and to assess the nature of this current or
potential involvement.

The sample was selected on the basis of:

A potential contribution to our analysis in terms of
knowiedge and information about problems and sol-
utions;

5 degree to which their programs were affected by

government decision-making processes;

historical involvement or non-involvement in the
process;

degree to which their constituency was affected by
decisions in occupational health and safety.




1.2.5 Phase IV - Inter-Jurisdictional Comparisons

Having gathered data on all aspects of the decision-making
processes from the target jurisdictions, our next step was
to compare these data. Qur aim was to assess the relative
effectiveness of the processes and to determine the factors
which contributed to one process being more or less effec-
tive than another.

This analysis was done from two perspectives: from that of
our model of organizational decision-making and that of the
client-publics' perception of its effectiveness. The analy-
sis compares the presence of the elements of our model and
the operational value of these elements within each of the
four principal decision-making processes across the provin-
¢ial jurisdictions studied.

The identification of these "inhibitors" and "contributors",
as well as what is workable and appropriate for that juris-
diction is central to our analysis of opportunities for
modification of the decision-making processes. As the
reader will find in Chapters 1, 2 & 3, no single model was
developed. Rather a series of models or guidelines was
developed based on different assumptions about the degree of
openness and accessability desired or feasible in a
particular situation.




CHAPTER 2

Openness and Accessibility of Governmental Decision-Making
Processes

This chapter reviews some of the conventional thinking
behind changes designed to increase fairness, openness, and
accessibility in the decision-making processes.

I
2.1 Farmers, Foxes and Chicken Coops

In the past, increased accessibility and openness of the
decision-making processes appear to have been directed main-
1y at decisions within the control of the bureaucracy.

"Neither classical theories of bureaucracy nor the pre-
World War II historical experience of the federal gov-
ernment provided much support for the thesis that there
should be a deliberate effort to involve clienteles and
the general public in the operation of government agen-
cies. In fact, the classical concept of bureaucracy
holds that a clientele exists as a target group to be
taxed, regulated, benefited, or otherwise manipulated,
in accordance with law and through the instrument of a
neutral, objective bureaucracy. Under this theory, the
involvement of agency clienteles in the operation of
the agency, to the extent that it was considered at
all, was viewed as constituting an automatic impairment
of agency objectivity that would, in all likelihood,
result in failure to provide adequate protection for
the public interest. Given the resources the political
system already provided for the exercise of pressure by
the agency's clienteles, there was no attraction for
the bureaucracy 1in the idea of client involvement.
Enough difficulties were seen already existing without
a gratuitous invitation to the agency's clienteles to
invoke additional means of pressure at the administra-
tive level. The idea of requesting such clients to
serve formally in an advisory capacity within the very
bosom of the agency itself would have seemed equ.valent
to most bureaucrats to suggesting that the farmer be
required to consult the foxes on protective devices for
chicken coops." 10.




2.2 Emergence of Policy Constituencies

Thompson identified however the inadequacies of restricting
the public consultation and negotiation process to the poli-
tical arenas. His concept of legislative constituencies
versus policy constituencies is critical to understanding
the current pressures to increase the openness and accessib-
ility of bureaucratic decision-making processes:

“Legislative constituencies are rarely policy consti-
tuencies in the highly mobile, interdependent, func-
tionally differentiated industrial society. They are
area-bound, communal, and tend to generate particular-
istic interests 1in special privileges, recognition,
exemptions, favourable treatment, etc. Policies asso-
ciated with areas or localities are for the most part
dealt with by local governmental jurisdictions." 11.
(italics in original)

Policy or administrative constituencies are:

" ...highly organized into associational (noncommunal)
interest groupings oriented to policies rather than
places for their members. Such an organized citizenry
provides laterally the ingredients missing from hier-
archical controls - technical competence and interest
in every conceivable aspect of policy." 12.

2.3 Transcience and Openness

This pressure to extend these values and democratic princip-
les to the bureaucracy itself, especially in highly techni-
cal policy areas is presented by Weinberg in his discussion
of "transcience":

"Where the questions raised cannot be answered from
existing scientific knowledge or from research which
could be carried out reasonably rapidly and without
disproportionate expense, then the answers must be
transcientific and adversary procedure seems therefore
to be the best alternative." 13,

As many observers have pointed out, this is one of the major
problems of occupational health and safety. In particular,
the procedures or protocol by which "standards" on hazards
are determined has been a constant concern of all the policy
actors.
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But, Weinberg's notion of "adversary procedure" or formal
competition of scientific ideas has not been viewed by all
as the panacea to a more effective method or procedure to
developing standards:

" ...the situation of a scientific adviser is different
from that of a lawyer arguing a case in court ...there
is a check ...the judge ...as much an expert as the
lawyer ...the situation of a scientist giving advice to
a politician ...is much closer to that of a physician
in relation to his patient." 14.

2.4 The Experts' Dilemma

The growth of the technically competent and politically
separate bureaucracies to develop and administer regulations
and their compliance programs was originally based on the
concept of ensuring the use of technical-scientific advice
in  the equitable administration of these compliance
programs. The occupational health and safety field was no
exception. The central role of physicians and engineers as
the experts and in whom the public interest was invested was
viewed as a means of injecting science into the debate of
determining acceptable levels of risk. However, with the
continued inability of the technical-scientific approaches
to satisfactorily resolve '"occupational health and safety
problems", the shine began to dull and the adequacy of these
experts began to be challenged. These experts were being
challenged by the layman to explain their decision-making
processes in terms that were understandable and which would
facilitate their direct participation. And as Weinberg
pointed out, science could provide these answers at the
level of certainty that would satisfy these growing
pressures. Open and accessible decision-making processes
were perceived as uncontrollable, time-consuming and
difficult to reconcile in terms of the protection of
so-called public interest.

2.5 Vehicles to Enhance Openness

Since our study was focused on the general area of the open-
ness, accessibility and fairness of the decision-making
processes, we reviewed the basic approaches that seemed to
have emerged to date. Unfortunately most of the Tliterature
available at the time we began was American. Since that
time, the [nterim Report of the Economic Council of Canada
was published and we have attempted to draw on it as well.
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2.5.1 Semiannual Agendas of Regulations

The semiannual agenda of agency regulations is a list
of significant regulations under development or re-
view. It alerts the agency head and public to the
agency's schedule for action on individual regulations
and gives the earliest possible indication of upcoming
opportunities for participation in specific rulemak-
ings. The agenda also gives the name and telephone
number of a knowledgeable agency official and the sta-
tus of regulations listed on the previous agenda...

Before agendas were required, the public had difficulty
learning that an agency was developing regulations,
Nowhere could the public find an overview of what regu-
lations were likely to be issued in the near future.
The agendas provide the first systematic look at an
agency's regulatory activities and the first comprehen-
sive 1listing of knowledgeable agency officials who
could answer questions on specific regulations. Armed
with this early warning, the public now has more time
to prepare its views on upcoming regulations." 15,

2.5.2 Advance Notices

"Another method to obtain early participation in the
regulatory process is the use of Advance Notices of
Proposed Rulemaking (ANPRMs). These notices, published
in the [USA] Federal Register, call for public views on
the issues being considered by an agency before a regu-
lation is proposed formally for comment. They explain
why the agency beljeves a rule is needed, identify the
different approaches the agency may be examining, and/
or ask specific questions that would help the agency
decide whether to regulate and how." 16.

The Economic Council of Canada identified "“advance
notice" as one of the techniques that will contribute
to all four values or criteria (informed decision-
making, accountability, procedural fairness and open-
ness). 17.

The Advance Notice System proposed by the Economic
Council of Canada set a minimum notice period of 60
days for all parties affected by a particular regula-
tion. 18.
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2.5.3 Comment Periods

Similarly, 1in 1its proposed Prior Assessment System,
the Economic Council of Canada recommended the
publication of draft regulations in a way which allows
at least 90 days for comment by interested parties
before proclamation. 19.

2.5.4 Prior Assessment

“Like advance notice, prior assessment of proposed
regulations 1is responsive to many of the concerns
expressed by the private sector. Properly structured,
a system for prior assessment could provide advance
notice of new regulations, improve the openness of
requlatory decision-making, and ensure the opportunity
for public input. The goal of accountability would
also be served. Accountability among other things,
requires an evaluation of past performance." 20.

2.5.5 Regulatory Analysis

...Each regulatory analysis is to contain a succinct
statement of the problem; a description of the alterna-
tive ways of dealing with the problem; an analysis of
the economic consequences of each of the alternatives;
and a detailed explanation of the reasons for choosing
one alternative over the others. A draft analysis is
to be available to the public when the regulation is
proposed and a final regqulatory analysis is required
when the regulation is issued.

The comparison of alternatives is to be done early in
the decision-making process so that policy officials
and the public can join in the debate over the most
efficient and effective way to regulate. The analysis
may compare different approaches (market incentives
vs. enforcement of standards), different Jlevels of
stringency, alternative enforcement mechanisms, or the
timing of compliance. The analysis is not designed to
identify costs and benefits for a particular decision;
it is intended to be a thorough, common sense consider-
ation of the strengths and weaknesses of various alter-
native regulatory approaches based on both descriptive
and numerical comparisons. The scope and nature of
these comparisons 1is determined by the information
available. But for all costly new regulations, deci-
sion-makers have the benefit of a discussion of alter-
native choices, quantified to the greatest extent pos-
sible, before the agency proposes the new regulation."
21.
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Part of these regulatory analyses include the so-called
"impact analysis". There are inflationary impact assess-
ments, economic impact assessments, paper impact assess-
ments, burden analyses, socio-economic impact assessments,
This multitude of impact assessments 1is intended as an
estimate as opposed to the final evaluations of impacts
experienced under a particular program. Regardless of the
fact that these studies are preliminary, there is extensive
pressure currently to expand the ex ante and ex post
evaluation.

2.5.6 Preambles

As part of the effort to increase openness and accessabili-
ty, pressure is being applied to change the format in which
statutes and regulations generally appear. The principal
technique being experimented with in the United States is
the inclusion of preambles, written in plain language.

"In such instances, agencies can write a clear 'pre-
amble' or introduction to the rule that provides a
clear explanation of the need for and purpose of the
regulation, when alternatives were considered and why
the agency chose a particular approach ...explaining in
the preamble to a regulation what the regulation means,
how the decisions were made, what effect it is expected
to have ..." 22.

2.5.7 Other Forms of Qutreach

Many attempts have been made to experiment with addi-
tional approaches of outreach -- public hearings,
particularly those outside provincial and national
capitals; use of local newspaper advertising to publish
changes or hearings upcoming; the establishment of
issue-specific mailing lists; experiments with
intervenor funding to assist participants who might
otherwise not have participated in the regulation
making process; and the use of policy and regulatory
workshops. 23.

In summary, it -is against this changing paradigm of increas-
ing openness and accessability to government decision-making
that we examined occupational health and safety decision-
making processes.



CHAPTER 3

Government Decision-Making Processes and Structures

The purpose of this chapter is to outline the basic
characteristics of government decision-making processes
and its internal structures that determine the nature
and timing of these processes. These basic character-
jstics have had an impact on decision-making in occupa-
tional health and safety because of its positioning
relative to other policy areas. Although often more
controversial than other policy areas, for some reason
it has not achieved the stature nor status of other
policy areas such as housing, social services, and
public health. 24,

3.1 Personal Leadership vs. Comprehensive Organizational
Responses

The decision-making processes in occupational health and
safety is the heart of our inquiry. As mentioned earlier,
our aim is to assess the effectiveness of these decision-
making processes. The nature and characteristics of govern-
mental decision-making has been a source of interest for
both researchers and practitioners alike. Kirby, Kroeker
and Teschke, describe it thus:

“The distribution of responsibilities and the actual
exercise of power continually fascinate both those who
study and those who work within government. This fas-
cination often reflects the difficulty of determining
when and how particular processes or structures support
or constrain individuals in developing a given policy.
Canadian public policy is rich in illustrations of
strong individuals undertaking major policy initiatives
almost oblivious to accepted processes, as well as in
examples of needless policy floundering because of
inadequate structures or processes." 25.

Perhaps it is because of the complexity of the legislative-
executive-bureaucratic responsibilitity system and the fact
that the decision-making process is being increasingly view-
ed as not only a means to achieving a given set of politi-
cal-democratic decisions but also an end in itself, that
conventional decision-making theories and management princi-
ples have been inadequate tools for the participants in gov-
ernmental decision-making processes.
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Kirby, et al. commented on the development of policy making
structures and processes at the federal level. There is
some merit in considering the applicability of their observ-
ations to the provincial government level as well:

“"As a broad generalization, the post war period in
Canada can be said to contain two basic approaches to
policy development in the federal government. The
first is characterized by a highly personalized style
of selecting, developing and implementing policy. The
ascendancy of this approach was in the late 1950s and
early 1960s and was marked to the emergence of clearly
jdentifiable individuals at both the political and bur-
eaucratic levels who by force of personality and indiv-
jdual drive 'made policy'. The second, more recent,
approach is much more collectivist and collegial in
nature and relies a good deal more on structures and
processes intended to ensure that all relevant inter-
ests are heard before a policy decision is made. This
is not to suggest that strong, identifiable personali-
ties no longer exist; rather, in the current process
participation in development tends to be diffused much
more extensively than it was in the past." 26.

3.2 Management Systems of Government

The move toward more formalized structures of management of
the affairs of government involved the development of
priority-setting and resource allocation processes, and the
use of interdepartmental task forces to enable speedy
consideration of problems of interest to Cabinet, the
creation of processes which enabled the exchange of views
between departmental officials, their "clients" and other
levels of government, the use of green, orange and white
papers to encourage and focus public discussion, development
of planning, programming and budgeting systems, efficiency
and evaluation studies, operational performance measurement
systems and the introduction of techniques such as
management by objectives. 27.

These attempts were designed to support and further the
openness and accessibility of interested parties in the
particular policy issues under consideration.

What emerged as a pattern across provincial governments was
the establishment of three government-wide decision-making
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processes that are initiated and controlled by the political
executive level of government:

1. A priority-setting process which attempts to deal
with the overall objectives, goals and programs of
the government in power;

2. An expenditure-budgetary process designed to both
translate this priority setting process into
resource allocation and to relate "bottom-up"
resource requests of various departments to these
overall priorities;

3. A regulatory process which initiated or reviewed
proposals for new or revised statutes or regula-
tions.

The management and the effectiveness of these government-
wide decision-making processes varies with jurisdiction and
time given the changes being made to these processes. What
is important to remember is that these changes have been
primarily “internal" and that the provinces have tended to
follow the Federal examples of improving the internal man-
agement and administration of compliance programs.

It is against this background of governmental decision-mak-
ing processes that our study investigated occupational
health and safety initiatives. We were attempting to
analyze how occupational health and safety issues are hand-
led in terms of priorities, in terms of resource allocation,
and perhaps most importantly, how statutes and regulations
are developed and modified -- in essence, the regulatory
process associated with this policy area.

And as Bruce Doern points out:

"Thus the overall governmental priorities, economic and
expenditure budget processes, become entangled with
different legislative and requlatory processes, as the
goals and the instruments of government are chosen,
altered and balanced." 28.

[t is within these internal governmental decision-making
systems that individual policy areas such as occupational
health and safety must survive. The rivalry of numerous
policy areas for resource approvals and allocation tend
often to have the result of obscuring the underlying purpose
and intent of the policy issues themselves.
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Occupational health and safety is a policy area whose
measure of success is the non-occurance of an event
(i.e. reduced accidents, illnesses, injuries). It is
often commented among administrators of occupational
health and safety programs “that there are no political
points to be gained with occupational health and safety
programs. There will always be too many injuries." A
number of observers referred to the fact that occupa-
tional health and safety is usually viewed by central
agencies as part,of the economic development policy
area and lumped in with resource development programs
which churn out better numbers. 29.

3.3 Levels of Bureaucracy within Government

Traditionally, government policy making structures have been
subdivided into three principal levels. These levels are
designated legislative, executive, and bureaucratic. How-
ever, with Peter Aucoin's analysis of the reforms that have
taken place in the policy-making processes at the federal
level, he has suggested the inclusion of a fourth level
which he titled the "Executive Bureaucracy". Following is a
brief outline of these levels and the attendant responsibil-
ities.

LEGISLATIVE - This Jevel includes elected representa-
tives to the provincial or federal parliaments and
deals with legislative or statutory initiatives as well
as spending allocations of the government. This level
can also be extended to include interest and pressure
groups who participate by invitation both in the infor-
mal negotiating process surrounding legislative inter-
ventions or by making presentations before formal com-
mittees.

POLITICAL EXECUTIVE - This level of policy making in-
cludes the Cabinet as well as special Cabinet commit-
tees on regulations, policies, priorities, and resourc-
es, etc. It is the senior management of the government
and deals with all aspects of managing its policies and
programs.

EXECUTIVE BUREAUCRACY - The executive bureaucracy is
comprised of those special advisors and members of
central agencies. These individuals are responsible
for assisting the Cabinet in formulating policies which
are more than just a reflection of the interests of the
responsible technocrats in the bureaucracy and are
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consistent not only with each other but with the polit-
ical climate. The members of the executive bureaucracy
may be people with regular civil service appointments
or they may be people with contract appointments.

BUREAUCRATIC - The bureaucratic level of policy-making
consists of the formal civil service of senior adminis-
trators, policy and legal advisors, program managers,
and operational staff. This level deals specifically
with the programs of a particular policy area and foc-
uses on a restricted number of acts, regulations and
compliance or advisory consultative programs. The
bureaucratic level may be further subdivided into a
category of technocrats. At this level scientific,
professional and technical experts are responsible for
conducting the technical aspects of the programs in
which they are involved. The role of the technical
expert may be synonymous with the role of a program
administrator.

Whether all levels can be seen to exist and whether compart-
mentalization between these levels is visible is a function
of the size of the jurisdiction and the contentiousness of
the policy issue under consideration. The model was derived
from the Federal, Ontario and Quebec jurisdictions. From
our interviews to date, a number of differences exist in the
smaller provinces which should be kept in mind:

(1) the executive bureaucracy tends to be smaller,
less formalized and less influential;

(2) the technical bureaucracy and the administrative
bureaucracy tend to be combined into one level
where administrators are chosen because of their
technical competence; and

(3) the degree of compartmentalization appears to be
less significant and flows much easier between
departmental head, Cabinet and the legislature.

3.4 Continuous Change and Reorganization

As mentioned earlier by Kirby, Kroeker, and Teschke, these
governmental structures are in a process of continuous
change and reorganization.

"The complexity and interdependence of issues, the size
of government, the need for careful use of scarce
resources, the policy activism of public groups and
governments at all Tlevels, the changing world scene,
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the increasing pace of change, the need for more open-
ness, sensitivity and mutual understanding have all
brought forth changes in the structure and processes of
government as well as a subtle shift which has lessened
individual ministerial accountability and increased the
responsibility and accountability of the collectivity
of ministers. These changes in turn have tended to
diffuse the responsibility and accountability of senior
officials, and through them the rest of the public
service." 30.

As we will discuss in a later chapter, occupational health

and safety has seen its share of definitional and organiza-
tional changes.

3.5 Occupational Health & Safety as Transcience

The occupational health and safety policy area is typical of
decision-making problems when technical or scientific issues
are involved. The problems of imperfect data and "soft"
answers regarding matters of health, lead Williams and Bates
to comment that:

" ...al1 the relevant research needed to underpin a
technical judgement has rarely been done. Often this
research cannot in principle be done, and reliance must
instead be placed on extrapolation, statistical analy-
ses, and other still less satisfactory procedures. It
is in this way that most pieces of technical advice
come to have at least a penumbra of 'transcience', and
in the worst cases the hard core of rigorous fact may
be vanishingly small. Judgement of issues or of safety
factors going beyond a strict analysis of the signifi-
cance of data may be called for. Thus it is that great
strains are placed on the ethics, as well as the pro-
fessional skills, of advisers." 31.

"A frequent complaint of policy-makers is that techni-
cal information is often offered in a form which is
neither relevant enough nor specific enough to be
incorporated into the policy process. There are also
administrative deficiencies inherent in every decision-
making system, quite apart from any shortcomings in
respect of the technical input. Public decision-making
is not clear-cut and rational..." 32.

As with all public policy decisions, policy makers focus on
the issue of values. When one combines that with the
problems of risk to health and safety, solid ground is
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not often found. The questions of acceptable levels of risk
are consistently referred to but infrequently dealt with
satisfactorily. Williams and Bates make the comment that:

"Neither the structure nor the style of Canadian gov-
ernment facilitate a rapid and successful response to
the problems posed by man-made hazards...By their very
nature, man-made hazards cannot be effectively dealt
with until they are widely recognized and the level of
risk and loss from them rejected as no longer toler-
able. The first step is thus public awareness, after
which other steps such as public debate, legislation,
machinery for monitoring and implementing legislation,
and more research, can follow." 33.

As Bruce Doern points out, informed decision-making in
highly technical areas as hazardous products and toxic
substances is no easy matter:

"...standards of proof, and risk-benefit, cannot be
easily or reassuringly offered. The technological
mystery of several aspects of the hazardous products
requlatory process cannot be underestimated. It ef-
fects both substantive standards and how they are per-
ceived...These standards 1in turn impose different
criteria regarding the adequacy of the processes and
procedures...the hazardous products regulatory process
must adjust its processes to this important reality of
its regulatory environment." 34.

Doern goes on to say:

“In many areas of the regulation of occupational
health, lack of research or causal knowledge is not the
main problem... Scientists, for example, are naturally
and necessarily careful about the statements they make
about causal knowledge. They have a more cautious
sense of 'evidence' about standards or TLV's (threshold
1imit value) for example. They are likely to advocate,
therefore, that the standards be viewed as 'guidelines'
and that more research needs to be done. Economic
interest with a self-interest in loose standards will
exploit this argument and use it to justify lower stan-
dards or to postpone action until more conclusive
'cause-and-effect' evidence is produced. Unions and
others who must seek more precise administrative and
legal criteria of evidence will opt for Jegislated
precise standards." 35.




The decision-making processes must be viewed as both a means
and an end in themselves. Effectiveness should be evaluated
on both counts. As a means, the issue is the extent to
which it facilitates decision-making in a cabinet-parliamen-
tary system. As an end, the question is does it ensure
participation, openness and political accountability consis-
tent with our pluralistic democratic system of government.

3.6 Continuum of Governing Instruments

Qur inquiry is concerned with evaluating the effectiveness
of the processes by which various types of decisions are
made. It 1s essential to make a distinction between types
of decisions because the decision-making processes vary with
the different governing instrument employed. The process of
introducing statutes, for example, is radically different
than the process of introducing a new advisory-consultative
program. Doern and Wilson's continuum of different types of
governing instruments is a useful way of distinquishing bet-
ween these various types of decisions.

"Certain types of governing response, such as creating
a study, involve minimum coercion and might even be re-
ferred to as being symbolic or consisting of exhorta-
tion. The allocation or distribution of spending re-
sources 1is an instrument of governing that involves
more moderate coercion, because the coercion is basic-
ally less noticeable in that it is indirect and dis-
placed onto the taxation system at the time that taxes
are collected. Direct regulation, on the other hand,
is an instrument of governing that involves a more
direct exercise of legitimate coercion, in which rules
of behaviour are enacted with the sanction and/or pen-
alties of the state more directly applied." 36.

The following schema (Figure 1) illustrates this continuum.
We employed this framework as part of our analysis of the
occupational health and safety field. Since occupational
health and safety has traditionally been characterized by
interventions on both the low (exhortation) and high (regul-
ation) ends of the continuum, it is interesting to note the
absence of direct expenditure interventions from a comp-
liance perspective.

“While, in broad political terms, it is appropriate to
present a broad range of instruments such as regqula-
tion, spending, and exhortation, the choices available
in day-to-day legal and administrative terms are much
finer. At the regulatory end of the continuum, for
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example one can include sanctions which would encompass
imprisonment, fines, revocation of licenses, stop work
orders, and reporting requirements. Within the spec-
trum of spending instruments one can envisage grants,
subsidies, transfer payments and conditional or shared
grants. At the other end of the continuum one might
group under exhortation such devices as information
programs, research and direct consultative and advisory
committees and processes." 37. (italics in original)

Figure 1:
Schema of
Continuum of Governing
Instruments
. | T : (- ) o o ] —
Exhortation Direct Expenditures Regulation
. information . grants . imprisonment
programs
s Fings
. research . subsidies
. consultative and . transfer payments . revocation of
advisory committees licenses
and processes . conditional or shared
grants . stop orders
. reporting
requirements
. directions

Adapted from: G. Bruce Doern, (Ed.) The Regulatory Process in
Canada. Toronto: Macmillan, 1978.

In applying this continuum of governing instruments to our
specific interest in the decision-making processes in occup-
ational health and.safety, we have further divided the "reg-
ulation" end of the continuum (high coercive) into the three
subsets of Tlegislation, regulation and compliance. The
rationale for this further subdivision is that each of these
sub-categories reflects, both from the aspect of content as
well as process, a different legal instrument and a differ-
ent decision-making process (see Figure 2).
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In the field of occupational health and safety regulation,
the legislation defines duties, resonsibilities, powers,
authorities and penalties; the regulations focus on the def-
inition of specific occupational health and safety hazards
that are to be controlled; and the compliance programs in-
clude the detailed administrative and operating policies
regarding interpretation of both the statutes and the regul-
ations. A1l three aspects of regulation represent separate
and distinctly different decision-making processes.

Although a great deal of attention is being given to the
statutes and regulations as the most visible regulatory
instruments of government, compliance programs are an equal-
ly important aspect of regulation because of (1) the consid-
erable amount of discretion existing within the legislative
framework for interpretation; and (2) the significance of
the impact of the use of that discretion and the actual
costs and benefits to those affected by the compliance
programs. As Bruce Doern points out:

“The regulation-making mandates and compliance process-
es, as they are now legally enshrined, confer enormous
discretionary powers on regulatory authorities.....
[hJow open the regulatory process will be, who will be
consulted, how early in the process will particular
groups be consulted, whether reports and the results of
monitoring will be released (and, if so, to which part-
ies), whether sanctions will be applied, the type of
sanction, the sequence in which multiple sanctions are
to be applied and a host of other related questions."
38.

3.7 Evaluation from Least Coercive to Most Coercive

Doern and Wilson have taken their classification of govern-
ing instruments further in its application to Canadian pol-
icy making. They have developed a hypothesis which we think
is relevant to the manner in which occupational health and
safety interventions have developed:

“ ...[it would] suggest that politicians (especially
the collective cabinet) have a strong tendency to res-
pond to policy issues (any issue) by moving successive-
1y from the least coercive governing instruments to the
most coercive. Thus, they tend to respond first in the
Teast coercive fashion by creating a study or creating
a new or reorganized unit of government, or merely by
uttering a broad statement of intent. The next least
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coercive governing instrument would be to use a distri-
butive spending approach in which the resources could
be handed out to various constituencies in such a way
that the least attention is given as to which tax-
payers' pockets the resources are being drawn from. At
the most coercive end of the continuum of governing
instruments would be a larger redistributive programme
in which resources would be more visibly extracted from
the more advantaged classes and be redistributed to the
less advantaged classes. Also at the more coercive end
of the governing continuum would be direct regulation
in which the sanctions or threat of sanctions would
have to be directly applied. It is, of course, obvious
that once a policy issue has matured and been on the
public agenda for many years, all or most of the basic
instruments could be utilized."  39. (italics in
original)

When Doern and Wilson's hypothesis is applied to occupation-
al health and safety, it appears, on the surface, to hold
true for the evolution of occupational health interventions.
The traditional approach in provincial jurisdictions has
been to move from voluntary guidelines to the regulatory end
of the continuum to effect some reduction in accidents and
fatalities. Qur preliminary indication is that they were
unable to utilize these expenditure levels of coercion be-
cause they have not had the Tlevel of resources that could
have been applied in this fashion. And it is only now, that
they are supplementing their regulations with expenditures
on information, research and advisory services.

As Doern continues on to say:

"An understanding of regulation over longer periods of
time may be aided by viewing political behaviour as be-
ing partly a process in which politicians trade in a
market of governing instruments. Thus, tendencies to
requlate, to spend, or to exhort are affected by chang-
es in the relative supply of instruments over time
.....then vociferous criticism of excessive government-
al expenditure and hence the need by politicians to
turn to other instruments of governing such as regula-
tion and exhortation (through consultative mechan-
jsms). The alternative choices are limited to regula-
tion and exhortation because the choice of doing noth-
ing is not generally tolerated in modern politics,
Thus when the supply of expenditure instruments is re-
duced, and/or perceived to be less available, one ought
to expect a significant increase in the use of regula-
tion and in the use of symbolic and exhortative instru-
ments of government (e.g., studies, commissions, and
task forces)." 40.
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In analyzing provincial decision-making processes in occupa-
tional health and safety from this perspective, it has been
difficult to determine either the sequence or the motiva-
tion-rationale behind specific examples of exhortation,
expenditure and regulation interventions. What does seem to
be significant is:

1. The use of commissions, inquiries etc. have
usually been employed to respond to a specif-
ic occupational health and safety problem (a
major explosion, crash, structural failure or
occupational health problem). In some ins-
tances, the establishment of these Commis-
sions et al have been mandated for a more
general overview of occupational health and
safety in the particular province; 41,

2. The recommendations of these inquiries have
usually resulted in revisions or expansions
of the Tlegislative framework designed to
improve the preventive-protective aspects of
the health and safety of workers;

3. There appears to be relatively little use, at
the provincial level, of the direct expendi-
ture form of government  intervention.
Although this is increasing, particularly in
the occupational health area, historically it
does not appear to have been used to any
meaningful degree. As one respondent com-
mented:

"it's all we can do to get enough
inspectors, let alone researchers
and educators."

4, The evolution of the occupational health and
safety interventions and overall approach
within each of the provinces seems to have
developed in a cyclical rather than Tinear
fashion as implied in the previous Schema.
The rise and fall of pressures and responses
to problems in the workplace have grown 1n a
step-plateau-like fashion. Each set of revi-
sions is usually accompanied by significant
visibility, resulting in increased awareness
of occupational health and safety with the
subsequent implementation period returning to
the shadows of day-to-day operations. 42.
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5. Most of the commission-like instruments that
could be classified as forms of exhortation
seem to be a fundamental part of each cycle
of decision-making. They tend to trigger the
cycle and play a critical role both in set-
ting or resetting the overall perspectives on
the occupational health and safety problem
and facilitating public discussion and input
on both the problem and solution development.

In summary, it is against this background of how governments
are generally structured and function with respect to regu-
latory activities in general and all health and safety in
parliament, that the next chapter presents our principal
findings.
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Figure 2:
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CHAPTER 4

Occupational Safety

The purpose of this chapter is to distinguish occupational
safety from occupational health and to begin the detailed
analysis of the effectiveness of "safety" decision-making
processes.

Occupational safety is one of the oldest areas of public
policy in most of the provinces in Canada. In a number of
provinces, legislation in this area dates back to the late
nineteenth century.

Occupational safety has traditionally been located in prov-
incial Departments of Labour across Canada since its incep-
tion and has been staffed by people with industrial, con-
struction and engineering expertise and experience (except
B.C. where since the inception of the W.C.B. in 1917, it has
been part of the W.C.B.)

Occupational safety may be called an incremental policy
area. By incremental, we mean that it is a well established
area of public policy and that decisions regarding the
legislative and compliance frameworks tend to be gradual
with incremental modifications of the basic framework and
approach. Unlike the energy or rent control areas, oc-
cupational safety policy changes do not involve a completely
new review and search for appropriate public policy each
time modifications or changes are needed.

As mentioned earlier, the traditional definition of occupa-
tional safety is that it deals with injuries and accidents
to workers that result from a blow or impact on some exter-
jor portion of the body. Typical examples of these types of
injuries are falls between levels, electrocutions, broken
1imbs, cuts, strains and sprains, etc.

4.1.1 Accident Causation Research (safety related)

Accident causation research has an extensive history and
array of studies. 43, Unfortunately, virtually all these
studies are far from conclusive as to what causes occupa-
tional safety accidents. As a result of this research, two
principal schools of thought have emerged. The environment-
al school tends to attribute the majority of accidents to
the fact that physical and uncontrolled hazards exist in the
work place and that the majority of accidents are due to the
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presence of these uncontrolled hazards. The behavioural
school, on the other hand, attributes most accidents to un-
safe work practices or acts on the part of the workers them-
selves. Unfortunately this has led the workers to blame
accidents on the employers who control the physical aspects
of the work place and for employers to attribute accidents
to careless and unsafe work practices on the part of work-
ers.

Apart from the fact that this conflict in the research has
provided everyone with an opportunity to blame everyone else
for occupational safety accidents and injuries, the latest
studies have recognized the presence of both environmental
and behavioural aspects. But perhaps most importantly they
have continued probing into the nature of accidents and are
suspecting that the most significant reasons for accidents
and injuries are the actual combinations of both environmen-
tal and- behavioural aspects and the extent to which people,
by the nature of the work processes themselves, become care-
less and become injured. As one administrator of safety
legislation observed, "accidents result when an unsafe act
meets an unsafe condition."

The result of this accident causation research is that rel-
atively extensive work has been undertaken and completed
over the years on the assessment and design of safer mater-
ijals, equipment, and structures. Very little research on
the other hand has been devoted to an increased understand-
ing of worker behaviour and work processes and how careless-
ness can be reduced or prevented.

4.1.,2 Evolution of the Legislative Frameworks for Safety

Based on this background of cause and effect relationships,
the so-called policy output of provincial governments across
Canada has been the establishment of a legislative framework
for prevention and enforcement of minimum standards. In
effect, the occupational safety legislation across Canada
has systematically established what Dr. James Ham coined as
“internal responsibility systems" within the work place.
These internal responsibility systems define which level of
management, supervisory staff and workers is responsible for
which elements of attempting to prevent accidents and
injuries. In addition this legislated internal responsibil-
ity system also defines the powers of the government to
inspect, issue directions and stop work orders, and where
deemed necessary, to prosecute offenders of the act or the
regulations. In short, the statutes across Canada define
the duties, responsibilities, powers and penalties of the
actual actors in the work site.
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This legislation has been implicitly based on the theory
that accidents can be prevented and controlled by setting
standards on physical hazards in the work place. 44, And
although all legislation across Canada places responsibility
on the worker to work safely and upon the employer to train
workers in safe work practices, the principal thrust of this
legislation has been on placing the responsibility for the
control of hazards on the employers and supervisory staff
themselves.

This emphasis on physical hazards in the work place has Tled
to the development of what might be termed hazard by hazard
minimum standards issued in the form of regulations. These
hazards include everything from shoring of trenches to
machine gquards on punch presses. However, it should be
noted, that the core hazards of concern within these legis-
lative frame-works were originally those that had the poten-
tial for «creating major catastrophies -- explosions,
cave-ins and fires. It was only with the increased
attention being paid to other causes of safety accidents
that we saw the growth of regulations designed to control
less dramatic or traumatic types of accidents and injuries.
45.

4,1.3 Employer Liability and Definition of Work Places

In the development of such a legislative framework sur-
rounding the responsibility for the control of physical
hazards in the work places, two fundamental issues were add-
ressed early in the process -- employer liability and the
definition of work place. The definition of work place was
critical to establishing a reasonable framework in which one
could expect employers to be held accountable by the courts
for accidents due to their negligence. The concern of the
designers of the legislation was to restrict the legislation
only to those work places where employers had total control
over both the environmental conditions as well as direct
supervision over the work practices of the workers.

Further, the architects of the legislative framework esta-
blished the concepts of strict and limited 1iability whereby
it was possible to recognize that in some cases, although
the employer had principal responsibility for the working
conditions, several aspects of the work place generally
remained outside of his control -- e.q., some types of cons-
truction, work places influenced by severe weather condi-
tions, etc.
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This approach to establishing a legislated internal respons-
ibility system and the development of a sophisticated set of
minimum safety standards contained in the regulations subor-
dinate to the actual safety legislation itself, was not
viewed as the be-all and end-all. The administrators of
this legislation realized that this legislative approach was
capable of only dealing with the environmental factors in
the work place and of ensuring employers were accountable
for the control of these hazards. The responsibility for
improving work practices were and still are the responsi-
bility of training and education groups such as the safety
associations.

4,1.4 Enforcement

The other main feature of these legislative frameworks is
that they are based on the premise that the majority of
people affected by them will comply voluntarily with their
responsibilities and the minimum standards prescribed. In
those instances where voluntary compliance is not forthcom-
ing, two principal enforcement instruments can be used --
stop-work orders and, as a last resort, prosecutions with
provision for fines and/or imprisonment. The general
opinion actoss Canada has been, with the exception of the
issuance of directions and stop-work orders, prosecutions
are not only expensive in terms of manpower but they also
have a relatively low success rate. And even in instances
where these prosecutions have been successful, the low level
of fines imposed by the courts have been seen as rendering
this technique virtually useless as an effective form of
preventive deterrence. 46. As a number of labour legislat-
ors and administrators have observed, this inability to
successfully enforce the legislative framework, has resulted
in a shift in strategy from enforcement to auditing and
advisory consultative modes of seeking compliance.

This concern about the enforceability and the deterrent
effects of the legislative framework has been exacerbated by
the levels of resources committed in each of the provinces
to inspecting and auditing the state of compliance with
these legislative frameworks. The average number of compan-
jes and employees per inspector is high compared with the
time and resources necessary to effectively audit environ-
mental and behavioural hazards in the work place. Because
of the pressure to show the flag and be seen to be inspect-
ing a significant percentage of all the work placed on their
beat, the inspectorates have been forced to reduce the time
they spend on individual inspections in favour of increasing
the frequency of these inspections across a range of work
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places. And as a result, the inspectors often feel that
they end up playing the role of safety co-ordinator for
individual companies who wait until the inspector shows up
before correcting hazards in their operation.

4.1.5 New Approaches

The current trends in safety legislation and regulations re-
present a major departure from the approaches of the past.
0f particular note, is the increased effort to expand the
role and power of the workers in the actual identification,
evaluation and control of safety hazards in their work
place. This expansion of the internal responsibility system
to include the worker in plant level decisions regarding his
work place is in effect restructuring authority at both the
work place and in the development of the over-all legisla-
tive framework. Examples of this legislative change in the
responsibility systems are the changes in the provision for
right to refuse unsafe work, joint health and safety commit-
tees, the right to accompany inspectors during inspections,
the right to company statistics on accidents and injuries.
And although these decisions have been instituted at differ-
ent rates in different provinces, the basic result has been
an increase in the awareness and commitment to occupational
health and safety of all policy and client actors in the
system.

This concerted effort to change the balance of participation
in the campaign to prevent occupational safety accidents and
injuries is viewed as part of a long-term attempt to in-
crease the direct participation and awareness of workers in
creating and maintaining a safe work place. It is viewed
with suspicion as to its potential for abuse and misuse,
especially where poor labour management relations exist.

4.2 Occupational Safety Acts

Apart from the major innovations in worker participation,
occupational safety Tlegislation has grown steadily in
expanding the control of environment hazards. It has
periodically wundergone housekeeping changes related to
improving the ability of a particular jurisdiction to
successfully enforce its legislation and to incorporate
changes in appeal procedures and powers and penalties.
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The principal revisions to the actual occupational safety
acts have usually been the result of various provincial
Royal Commissions or Inquiries into the state of occupation-
al safety in a particular provincial jurisdiction. In these
instances, the Inquiries were used to review both the state
of occupational safety as well as to invite the input and
participation of any and all interest groups.

These decision-making processes tended to be the traditional
legislature oriented exercise. The stimulus for change was
usually a crisis, major accident or an external Commission
or Inquiry based upon some collective sense of the need to
improve the situation. The public consultation processes
were conducted through the legislatures. However, it is a
relatively recent phenomenon, for provincial legislatures to
make extensive use of public hearings and to receive briefs
during the second reading of such bills. Perhaps the most
notable examples were the cases in Alberta, Ontario and
Quebec in recent years where the revisions to the safety
legisiative framework, although combined with the occupation
health issue, did make extensive use of public hearings of
the legislature. This departure from the usual approach of
closed committee meetings on second reading seems to signal
the increased interest, awareness, and desire on the part of
various special interest groups in improved access and

‘participation in the decision-making process.

4.2.1 Omnibus Legislation

Another trend that has been developing in recent years is
the interest in combining all relevant occupational health
and safety legislation into one omnibus act. The basic
attraction of omnibus legislation is simplicity both from a
client and administrative perspective. This attempt to
integrate, rationalize and simplify the legislative frame-
work for a particular industrial sector or client group has
increased the time it would have normally taken to make the
basic legislative changes. The dysfunctional aspects of
this simplification are offset by the complicated way in
which such an integrated framework has to be created and
drafted. For instance, the requirements on ladders in
mining, industrial, and construction sectors of the economy
are basically similar but significant differences must be
maintained in the framework. These require a very complex
and often overbearing section to ensure that the general
principles applicable to all ladders and all sectors exist
as well as the identification of any special reguirement in
any one of those particular sectors. Under separate
legislation, the drafters wrote the relevant sections for
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each industrial sector and did not have to deal with the
complications of attempting to write a single section that
applied to all industrial sectors, covered all idiosyncras-
ies, and ensured that there were no loop holes that could be
used to avoid compliance.

4,2.2 Other Provinces as the Reference Standard

An important characteristic of provincial legislative deci-
sion-making is their constant attempt to keep consistent
with each of the other provinces in a particular policy
area. Perhaps because Departments of Labour tend to be
among the oldest government departments 1in each of the
provincial jurisdictions, they tend to follow each others'
efforts in great detail. Through frequent meetings and a
continuous exchange of information, provincial legislation
in occupational safety tends to be similar. And although
there is no overt attempt to establish national patterns,
the net result is that with the exception of some individual
variances based on the perceived needs of particular provin-
ces, both the frameworks and the hazards regulated are
similar.

These inter-provincial comparisons are often used internally
as one of the rationales for specific legislative changes.
The smaller jurisdictions tend to rely upon the research and
ex ante evaluations done, to the extent they are done, by
the larger jurisdictions such as Quebec, Ontario and Alberta
and the interprovincial coordinating mechanisms (e.q.
Cana?ian Association of Administrators of Labour Legisla-
tion).

In examining the sequence of events and the role of various
policy actors in this restructuring of the legislative
framework around worker participation, it was evident that
few of the provincial departments or policy actors in the
field explicitly separated "process" of regulating from the
"content" of what should be regulated.

The desired policy outcome of these changes in the internal
responsibility system and the increased participation of
workers in occupational safety, was to follow principles
emerging from growing trade union pressure and recent
studies such as the Ham Commission. The Ham Commission
recognized the basic dilemma in the accident causation
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research and the need to find some additional vehicles be-
yond simply legislating minimum standards for environmental
hazards. The Ham Commission sought to supplement this focus
on environmental hazards by increasing the active participa-
tion of workers in creating and maintaining a safe and
healthy workplace.

4.2.3 Institutionalizing the Responsibility System

The policy output or means of achieving this was to institu-
tionalize the responsibility, legitimacy, and authority of
workers to actively and meaningfully participate in occupa-
tional safety decisions at the work place. The attempt to
re-order the working relationships at the shop floor level,
often turned out to be one of the most hotly debated and
contentious legislative changes. The focus for the
discussion was the changes in recent years in the provisions
regarding the right of workers to refuse unsafe work.

In short, these changes in worker participation signalled a
fundamental shift in the assumptions about accident causa-
tion. These changes sought to increase the awareness of
workers to safe work practices and to tap their expertise
and knowledge of the individual work places involved. This
attempt to create a new internal responsibility system with
increased emphasis on and participation of workers, was not
instead of changes to minimum standards but rather in addi-
tion to. The principal form of this participation was the
joint health and safety committee vehicle. This was
expected to not only increase the formal attention being
given to occupational health and safety in each work place,
but also to expand the nature of that participation by
requiring these committees to conduct periodic inspections
of their work place. Provisions of this type established
and reinforced a responsibility for the continuous
monitoring and improvement of occupational health and safety
in the individual work places.

4.2.4 Decision-Making Processes

The philosophy of how these decision-making processes were
to operate is vague., The degree of participation envisaged
was often a preliminary attempt by the bureaucracy to go out
and discuss with the clients, their needs and reactions.
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The so-called rational problem solving sequence employed
tends to be based on the research conducted by the various
Commissions on the cost effectiveness, in particular the
relative benefits or anticipated benefits, of worker partic-
ipation. There were no formal research studies conducted on
worker participation but there was a recognition that the
traditional approach of hazard by hazard regulation was not
working and that there was a need to restructure the
approaches to improve the state of occupational health and
safety. There were numerous attempts to evaluate the likely
impact of these various worker participation modifications
but due to both limited methodologies and limited data,
these ex ante evaluations were both superficial and rela-
tively useless in making reasonable estimates of the likely
impact.

The decision-making sequence itself for these statutory
changes was both Tengthy and complex. No one expected the
increases in the time it now takes to get these legisltative
changes finalized. In the case of Bill 70 in Ontario, a
total of three years passed.

The roles of the various policy actors, with the exception
of those within the bureaucracy were very poorly defined and
very few people had a clear understanding as to who was man-
aging the process and what they were expected to contribute
or the manner in which they were expected to participate.
Perhaps the most significant observation is that the pro-
cesses tend to be one-on-one exercises where individuals,
representatives, or groups are identified for consultation
and participate in selective meetings called by the depart-
ments.,

The interaction or dynamic element of these ongoing deci-
sion-making processes was the most difficult element to
identify because of the dispersion and the invisibility of
many aspects of the consultation.

4.3 The Use of Subordinate Legislation Regulations

The approach to regulating standards has been to reduce the
potential for accidents to be caused by unnecessary or pre-
ventable environmental hazards. The approach, in a nut
shell, has been to identify physical hazards in the work
place that have been responsible for either serious injuries
or fatalities and to subsequently develop minimum standards
on these hazards either prohibiting their presence or effec-
tively controlling their potential for causing accidents.
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The rationale of including these minimum standards in the
Regulations (as opposed to the Act) has been the need to
ensure that governments can respond quickly to unanticipated
hazards that suddenly appear in the work place. A new
regulation can be promulgated and implemented in one day
through an Order-in-Council whereas statutory changes
require the consent of the legislature and generally requir-
es substantially more time. This attempt to provide a
simple, effective, and timely response device for crisis
situations, has often been criticized. The basis for their
criticism is rooted in a suspicion of the decision-making
processes surrounding Regulations. This criticism has led
to a number of recommendations and calls by the external
client groups to have the minimum standards enshrined in the
actual statute itself to ensure the opportunity for consult-
ation. In some cases this was also expressed as an attempt
to minimize the potential for the government and bureaucracy
to skirt the issue or render some standards impotent.

Most regulations deal with specific hazards on an individual
basis and define the characteristics of the hazard and spec-
ify the manner in which the hazard is to be controlled. In
recent years there has been an increased attempt to develop
what are commonly called performance standards which recog-
nize the individual variations in different places and pro-
vide the companies with some flexibility in controlling the
hazard in the most convenient and economical manner pos-
sible.

4.3.1 Consultation for Standard Setting

The result of this long tradition of safety minimum stand-
ards has been the establishment of a fairly lengthy and
consultative process. With the exception of the times that
governments have had to respond to a crisis situation and
promulgate regulation in fairly short order, the majority of
minimum standards developed in recent years have been the
result of extensive consultation. This consultation process
on the occupational safety side tends to be focused through
a number of national and international standard development
organizations. Perhaps the most interesting feature of the
Canadian Standards Association is that it is a private
sector initiative funded by subscriptions and donations from
manufacturers and suppliers of the equipment and materials
commonly used in Canadian work places. In most instances,
initiatives to establish minimum standards are vetted
through the various standing committee mechanisms of the
Canadian Standards Association.
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The Canadian Standards Council of Canada is the umbrella
organization for these various organizations all of whom
contribute to the development of technically and economical-
ly feasible improvements in the safety of equipments and
materials. This area of voluntary standards will be
discussed in a later chapter.

Many of the critics of the regulatory process have stressed
the fact that the minimum standards included in the regula-
tions are not subject to adequate consultation or ex ante
evaluation. It may be appropriate to observe that perhaps
these critics are right in that there is not enough consult-
ation with the non-experts and that perhaps the existing
systems of technical consultation and development should be
expanded to include more opportunities for final user-client
participation, in particular, labour.

The purpose of regulations tends to be very specific in that
each hazard under consideration is being subjected to this
form of control because it has been responsible for the
injury or death of a significant number of workers that
could have been prevented. The policy output is either the
elimination or direct control of a specific hazard by the
prohibition of its use or application in particular ways.
The key limitation and weakness of such a hazard by hazard
approach is that it does not take into account the behav-
joural factors such as work processes, work scheduling and
worker behaviour itself. But as we mentioned earlier, the
basic strategy of legislation in this field is the control
of specific environmental hazards where strict liability can
be imposed on the company.

The philosophy of the process for developing regulations on
hazards has been fairly well established over time and tends
|

to focus on the extensive participation of technical ex-
perts, manufacturers and users of these materials and equip-
ment. The participation is facilitated through an extensive
decision-making process that has been formalized by the
various standards organizations.

The problem-solving sequences used to determine the scope
and magnitude of a particular hazard and likely options for
its control is subject to the conventional testing criteria
of the engineering discipline.

The weakness would appear to be the inability of these tech-
nical standard setting processes to include appropriate con-
siderations of the so-called values of what individuals,
groups of occupations, and institutions are prepared to
accept. The question of the acceptability of a technical
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solution tends to remain a sore point with a number of rep-
resentatives of workers. This tends to be the result of a
concern that the technical and economic considerations of
any standard are given an overwhelming priority compared to
the need to solve the problem as soon as humanly possible.

4.,3.2 New Regulations

The decision-making sequence for regulations 1is fairly
common between provinces because of the normal propensity of
the bureaucracy to establish fixed rules and procedures on
decision-making decisions.

The decision-making structures and mechanisms involve an
extensive range of external experts, manufacturers, users
and clients along with the senior officials of the safety
branch and the legal or legislative planning group within
the department. Based on the analyses and recommendations
of these principal groups of actors, the draft regulations
are forwarded as a matter of course to the standing commit-
tees on regulation and the Legislative Council for final
drafting, approval, and proclamation. The roles of the
various players are defined by virtue of their position
within the organization of this process. The information
available on each of these standards tends to be voluminous
in terms of minutes of various committee meetings but rela-
tively limited in terms of explaining clearly the benefits
and the cost of the particular approach being recommended.
This is not unusual given the fact that the national and
international standards-setting attempts to get not only
consensus regarding the technical feasibility of the partic-
ular approach, but also the economic feasibility of imple-
menting a particular standard and the voluntary support of
the manufacturers and users themselves. The critism tends
to centre around the slowness of the process and the pres-
sure to increase regulations over broader area of potential
environmental hazards.

As mentioned earlier in this section, each of the provinces
monitors legislative developments in the other provinces and
sits on various standards committees jointly. This affords
them an early opportunity to both seed a particular issue
into a standard setting process for consideration as well as
monitor the developments regarding the particular area of
hazard. These interlocking committees and the follow-the-
leader pattern has often resulted in similar safety stand-
ards in each of the provinces for each of the industrial
sectors.
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4.4 Compliance Programs

One of the most interesting areas that is currently coming
under investigation is the administrative discretion and
flexibility each of the enforcement compliance programs has
over the interpretation, in application of both the act and
the regulation regarding individual instances and individual
employers. Discretion is perhaps one of the most
interesting aspects of regulation and is particularly
relevant in the field of occupational safety. Although
there is a good deal of scientific rigour to the various
requlated standards, many individual instances or situations
must be interpreted by a professional as to the extent of
the hazard and the interpretation in applying the existing
legislative framework. This discretion with respect to
interpretation and application has been in the regulations,
by the expressions " ...where in the opinion of the
inspector ..." It is this area that has led many labour and
management representatives to seek a greater deal of
precision in the drafting of legislation and regulations and
to pressure for the publication of policy and precedent
guidelines.

The Timited ability to inspect all the environmental hazards
in the multiplicity of companies in each province and the
relatively low level of fines imposed by the courts on
successful prosecutions, has led to a shift in strategy.
While this shift in strategy has been necessitated by the
inability to use prosecution as an effective deterrent, it
has led to increased pressures from workers regarding their
perception of the 1inability of inspectors to protect the
health and safety of the workers. The administrators of
safety legislation have attempted to preserve the integrity
of their laws to the extent that they could by not forcing
the issue with every individual contravention of the
legislation.

In addition there are considerable concerns on the part of
the field staff and the administrators as to the extent to
which they should enforce the legislation and regulations as
they are written. As a number of field officers commented,
"we could close down every workplace in the province tomor-
row if we went by the book." The field staff appear to have
an intuitive understanding of the extent to which their
decisions will be supported by their organizations.

In Tooking at compliance programs from the perspective of
our framework of the decision-making processes, the deci-
sions tend to be based upon a "reasonable man" approach to
getting self-compliance by the individual companies and
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workers., The inspectorates have no illusions about the
inherent limitations of the effectiveness of regulation and
seem to use it also as an educational tool to ensure that
companies and workers understand the principal hazards that
would be detrimental to their health and to encourage
compliance.

There is no doubt that with the existing pressures for regu-
latory reform, the operating policies and procedures of the
compiiance and enforcement programs will come under increas-
ed scrutiny. Frustration with the inability of existing ap-
proaches to reduce occupational accidents and injuries
appears to be increasing the pressure on the day-to-day
operations of the compliance programs.

4.5 Non-Requlatory Interventions

By non-regulatory interventions we mean the entire range of
advisory and consultative programs that have been developed
in recent years to assist labour and management in the iden-
tification, evaluation and control of hazards. In many
cases, these advisory/consultative programs have included
training and development programs in safe work practices,
educational programs in the identification, evaluation and
control of occupational safety hazards, the publication of
technical data sheets and guidelines on various alternatives
for controlling hazards. This host of so called exhortative
interventions has been supplemented in recent years by
expenditures on information to individual workers, occupa-
tions, and unions. These expenditures have also included
investments in research and development on difficult hazards
and new hazards being identified.

It should be pointed out that these non-regulatory interven-
tions are viewed as the last to be approved within the
government decision-making process and the first initiatives
in programs to be cut whenever there are resource con-
straints. During the budgetary process, the priority tends
to be given to existing statutes and regulations and where
cuts have to be made, the so-called soft programs and non-
statutory initiatives are often first to go. This legisla-
tive imperative often provides that the primary programs
that get approved and funded over the long haul are those
which are based in statutes and regulations. Unless the
advisory or consultative program is designated in the
Statute or the Regulation, initiatives will often be thwart-
ed either initially or in the next round of budget cuts.

These advisory and consultative programs are often seen as
being in competition with services that are or should be
provided by the private sector on a fee for service basis to
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the final users. Even though it is unlikely these services
will be provided in the initial stages because of the heavy
costs and constantly changing research and development
needs, it 1is usually during good budget years or crisis
opportunities that such a program is approved or maintain-
ed. And the experience of most administrators who have such
programs is that once they have the programs, they're always
defending the need for these programs. The amount of time
this takes is often seen as disproportionate to their rela-
tive value in the system. The non-regulatory options are
often indirectly considered illegitimate and seem to be the
most difficult to maintain.

There is relatively little consultation or participation in
the design and development of these interventions and they
are often not considered worthy of much time given the
higher level priority assigned by client groups influencing
the actual statute and the regulations themselves.

In summary, occupational safety should be viewed separately
from occupational health in terms of its longer history and
the professions involved (engineering in particular),
Perhaps most important is the conventional thinking about
the causes and solutions. To a large degree, "safety
hazards" are usually visible, known to most workers in a
particular workplace and are thought to be caused by a
combination of worker error (behavioural) and management
error (environmental).

Occupational safety has been characterized by the develop-
ment of an extensive framework of "minimum standards" aimed
at controlling, reducing or eliminating these so-called
environmental hazards by regulation. And although most
people recognize the parallel importance of the worker and
his work practices, worker behaviour and awareness has
usually been addressed by non-regulatory approaches and in
several cases by non-governmental organizations such as
safety associations funded under the Workmen's Compensation
Board. However, with the legislative trend to increase and
institutionalize worker participation in workplaces, is an
attempt to reconcile these two approaches and improve the
health and safety of the workers.




CHAPTER 5

Occupational Health

As mentioned earlier, occupational health, although a
relatively old public policy area, is still younger than
occupational safety. The initial manifestation of formal
government policy in the field of occupational health emerg-
ed as part of the broader area of public health in the
1920's - 1930's.

The initial approach to public health was based on clear and
effective legislative authority to prevent the use of any
toxic substance or material where it could be scientifically
and medically demonstrated that there were specific adverse
health effects on workers. Public health policy, in its em-
bryonic stages, concentrated on providing professionally
qualified public health inspectors with the responsibility
and powers to stop or evacuate any work site where the
health of the workers was threatened. Generally these pow-
ers were used only in situations where there was specific
evidence that a group of workers were suffering some diag-
nosible damage to their health. The most common instances
were those instances where leaks or spills of toxic sub-
stances would have an immediate harmful effect on the health
of workers.

The growing awareness, public visibility of the issues and
pressure to do more about these often invisible hazards have
been counterbalanced by the estimates that over ninety-five
percent of the man-days lost due to injuries and illnesses
are safety injuries as opposed to occupational health
illnesses.

The unreliability of data generally, and the fact of an
invisible latency period of occupational health illnesses
merely add to the controversy of which gets the priority.

5.1.1 Different Origins of Occupational Health

In most of the provinces, there were no legislated minimum
standards for specific toxic substances prior to the last
ten - twenty years. The preferred approach was to partici-
pate with the scientific and policy communities in the
development of appropriate TWA's (time weighted averages)
and related industrial hygiene and medical surveillance
programs to encourage the voluntary use of guidelines. This
lack of regard for Jlegislated standards is one of the
significant differences between occupational safety and
occupational health.
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We should also point out that the origins of occupational
health emerged from a different policy field and profession-
al discipline. Public health was historically the preserve
of Departments of Health across Canada and staffed, operated
and directed by physicians and paraprofessionals in the
medical field. These factors have been cited by several
senior administrators as key determinants of the different
approaches that have been used in occupational health,

The difference between physicians and engineers and how
they define problems and develop policy solutions is subtle
but important. Although we do not claim to be studying the
professional determinism that some would suggest is inherent
in the background of the officials who manage any public
policy area, it 1is important to note that in the early
seventies, when provincial governments across Canada were
beginning to seek some coordination between occupational
health and occupational safety programs, the attempts to
arrive at effective coordination of strategies and programs
were made more difficult by the differing perspectives,
backgrounds and orientations of the different professionals.

5.1.2 Embryonic Nature of Occupational Health

According to our preliminary framework that differentiates
between incremental and fundamental policy decisions,
occupational health should probably be categorized as a
fundamental policy issue. Although this classification is
by no means clear-cut, the basic differences from occupa-
tional safety are that occupational health and the treatment
of legislative standards for individual toxic substances is
a relatively new approach with its own sort of problems --
particularly since it has been distinguished and to some
extent separated from public and environmental health. In
this sense, it does represent a new policy area and one
which necessitates and probably will continue to necessitate
the extensive involvement of various key interest groups in
the formulation stage of what represents a new generation
and direction of public policy. The struggle to find work-
able minimum standards for exposures of workers to toxic
substances is still an indication of its embryonic nature.
Especially given the growing labour and public interest and
jnvolvement in the discussions of acceptable risk.
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5.1.3 Science Does Not Have All The Answers

When we speak of occupational health, it is important to
remind ourselves that we are talking about injuries to the
body which are the result of inhalation, ingestion and ab-
sorption of toxic substances generally found in the work
place. In occupational health, the long latency period of
many of the health effects contributed to its lack of visib-
ility as a public political issue. It is only recently that
the workers have become aware of the multiplicity of hazards
that potentially exist in the work place and have increased
pressure to effect preventive programs to avoid occupational
disease in the future.

Unlike occupational safety where we can see and visualize
the hazards, we have limited tools for verifying suspected
health hazards. This fear of the unknown, especially its
attribution to employers given their ultimate control over
physical and chemical hazards in the work place, has contri-
buted to the relative ignorance about such hazards and their
prevention and control. Occupational health is perhaps one
of those areas of "trans-science." Trans-science has been
coined as an expression to cover those questions in public
policy that can legitimately be asked of science but for
which science has no answers. This notion of trans-science,
has led its proponents to propose the use of the antagonism
of ideas to arrive at some form of consensual decision in
the absence of any absolute answer.

In tracing back the evolution of occupational health, one is
immediately struck by the very low-keyed approach to relying
on science in these areas and the attempt to provide some
form of preventive protection for workers in the absence of
justifiable and dependable medical and scientific inform-
ation.

The policy outcome in occupational health is easily stated
as an improvement in the occupational health of workers or
conversely the reduction in the incidence and severity of
occupational health illnesses. However, because of the dif-
ficulty in the medical identification of occupational health
illnesses and the extremely difficult process of attributing
health illnesses to work, we have very little statistical
evidence of the scope and magnitude of the problems. Al-
though occupational safety suffers a similar problem, they
are more easily defined as work-related. In addition, there
is clear evidence to suggest that although many illnesses
can be limited to one's occupation or place of work, the
addition of poor and unhealthy lifestyles on the part of
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some workers which when taken in concert with exposures to
certain toxic substances and chemicals, will clearly result
in major illnesses.

The policy output of these decision-making processes in oc-
cupational health have been relatively invisible over the
years. Since occupational health was part of the public
health legislation, and since public health had higher visi-
bility than occupational health per se, there did not appear
to be any visible evidence of specific programs or policies
directed at occupational health in the work place. In many
respects, the increased pressures on government to improve
occupational health were partly the result of this perceived
lack of concrete and identifiable policy output related to
the work place. Occupational health has been characterized
as an on-going negotiating process between various interest
groups in reducing worker exposures to toxic substances and
the development of realistic, technically and economically
feasible solutions on a voluntary basis.

Apart from the inclusion of noise and radiation in the trad-
itional safety legislation, there were no legislated stand-
ards related to specific toxic substances, instrumentation
and measurement of these toxic substances, engineering
control specifications or medical surveillance programs in
either the statutes or the regulations.

In the 1970's, there was an explosion of information on the
toxic effects of various chemical substances: increased
visibility of accidents involving toxic substances (spills
from tank trucks, and derailments of railway cars carrying
highly toxic substances) and perhaps most importantly,
growing coverage by the media. This seemed to trigger major
reactions on the part of special interest groups and the
union movement in pursuing the development of a specific set
of legislated standards to either eliminate toxic substances
from the workplace or at least control the levels of expo-
sure to the point where they would not be harmful to workers
in either the short-term or long-term.

Although researchers across the globe have been and continue
to be intimately involved in various aspects of studying the
toxicology of chemical substances and compounds, they are
unable to keep up with the volume of new substances,
compounds, and trade names that are being introduced into
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the work place yearly. As a result, they have attempted to
focus their efforts on what they perceive as the priority
hazards and to try to increase the adequacy of the existing
data on the identification, evaluation and control of
exposures to these substances. And as with all priorities,
there are conflicting criteria as well as a host of
crisis-based interruptions resulting in both duplication,
overlap, gaps and non-raticnalized use of resources. As one
scientist commented, we all think that the problems in a
specific workplace in our country are unique and therefore
require our own special study of those exposures. Even
though parallel research in a number of other countries has
conclusively demonstrated the harmful effects and reached
some sense as to how to control exposures to them.

Perhaps the most dramatic change in the decision-making pro-
cess, is the increased questioning of the validity and use-
ability of the concept of a threshold limit value (TLV's),
Many special interest groups and unions in particular are
taking this concept to task and demonstrating that it is not
workable when you restrict its use and application to guide-
lines only. Many groups feel this is an unsatisfactory de-
vice for legislated standards. This growing awareness of
the weakness of these "magic numbers", has been additional
ammunition to the principle of zero-level exposures to toxic
substances especially since the concept of TLV's was
designed and maintained by the A.C.G.I.H. as a guideline
only.

5.2 Occupational Health Legislation

As mentioned earlier, the decision-making processes under
Departments of Health regarding public health acts were sub-
ject to rather extensive consultations with the well organ-
jzed and influential professional medical associations,
Since occupational health was treated as a sub-set of this
overall concern for public health, many of the current is-
sues never really emerged in this larger process of resolv-
ing public health. Similarily, since there were no specific
legislated standards on individual hazards, occupational
hygiene practices, or health engineering requirements, most
of the consultation and participation in the decision-making
processes was part of a longer and more informal process of
deciding non-legislated used and administered standards in
the form of guidelines.
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This, however, has been changing radically as a result of
the increased pressure from the trade union movement and
other interest groups in getting specific legislated
standards established formally within the legislative frame-
work. Perhaps the most significant characteristic of the
existing legislative frameworks is that many of them have
just undergone basic changes to increase the provisions
regarding occupational health or revisions are planned which
will result in changes in the near future.

The decision-making processes that have been operative in
recent years have focused on changes to the statutes them-
selves. The increased awareness brought about by the var-
jous Commissions, publicity and general public awareness of
occupational health, has created a highly visible process.
This is not to suggest that the decision-making process has
been conducted to everyone's satisfaction and with the ap-
propriate levels of participation for all the groups in-
volved. But simply to point out that because of the conten-
tiousness of the subject matter and its general visability,
a greater number of external policy actors have been in-
cluded in the process.

The purpose of the changes that each of the provinces have
undergone 1in occupational health has been somewhat blurred
by both the pressure to improve legislated standards on
toxic substances as well as the organizational efforts to
combine occupational health with the more traditional
safety-oriented legislation. The desired policy outcome has
been in the direction of creating more rigc:rous standards
in the hopes of reducing future potential occupational
health illnesses of workers.

The policy output sought has been to try to find that thin
line between exploitation of workers and intolerable econom-
ic costs on industry. Since the conventional wisdom regard-
ing ways and means of effectively reducing occupational
health illnesses is relatively ambiguous, there appears to
have been considerable resistance to blindly following the
American OSHA example.

The implicit or informal philosophy of how these decision-
making processes were conducted again appears to follow the
traditional model of consensus rather than the adversarial
model followed in the United States. There were a number of
attempts in various provinces to experiment with more struc-
tured and more formal means of consultation than in the
past. And although these attempts are criticized by vir-
tually all the policy actors, there was very little disa-
greement that they were an improvement over the traditional




internal processes usually followed by legislators. In
several instances, vehicles such as "white paper", were used
in advance of the introduction of the various bills in the
legislature.

Of particular concern to the drafters of the legislation was
the inadequacy of the existing scientific data regarding
everything from identification through to evaluation of
particular toxic substances. The traditional engineering
criteria for legislative standards were not always met. The
occupational hygiene and medical experts in the field con-
sistently attempted to avoid having to include legislated
standards in any way, shape or form other than at a very
general and loose level. They felt there was inadequate
evidence to support or defend the particular TLV chosen and
that it would eventually be counter-productive to implemen-
tation in achieving self-compliance in the province. They
feared the polarization of the industrial community and the
inequitable and impractical effects of universal application
of legislated standards on particular toxic substances.

The decision-making sequence varied between the different
provinces but in effect followed the basic manner of devel-
oping, introducing and proclaiming statutes in provincial
legislatures. In a number of instances these statutes fol-
lowed on the heels of provincial commissions inquiring into
the status of occupational health or followed on the heels
of an 1informal consultation process initiated by the
Department of Labour itself.

The decision-making structures and mechanisms were as varied
as are the provinces. The policy actors in these decisions
were primarily centered around the MLA's and the appropriate
cabinet ministers. But because of the visibility and popul-
arity of the issue with the media, a considerable number of
external interest groups became extensively involved through
both briefs and hearings in the development of these
legislations or these statutes.

The roles of each of these policy actors were implicitly
defined by the bureaucracy and the political executive in
relation to the internal decision-making process of the
government at the time. The roles of the external actors
and of the MLA's has been ambiguous and has led to much
confusion in terms of how they were expected to participate
and how this compared with their expectation of
participation.

The interaction or dynamic element of the process appears to
to be very loosely defined and often gave the appearance of
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being unstructured. One clearly gets the impression that in
each instance, the management of the interaction in develop-
ing and passing these statutes was ad hoc at best. There
was very little formal and continuous exchange of informa-
tion regarding such things as why the legislative changes
were being sought, the impact of these legislative changes
and their likely result on the problem being considered.
This separation of "process" from "content" is not all that
explicit nor does there appear to be much interest in
"managing the process" separate from the content. The
dynamic resembles a negotiation process rather than a pure
consultative process.

In most instances, one got the impression that very few of
the provincial governments got the legislation that they
actually wanted, and that there were significant victories
for opposition parties and special interest groups in terms
of the revisions and modifications that had to be effected
to achieve passage of the bills. This was particularly
pronounced in the provinces where either minority or slim
majority governments existed.

5.3 Subordinate Legislation Regulations on Occupational
Health

Much of what we have said in the preceding section about
statutes applies to the regulations on occupational health,
The occupational health standards were pressured from both
the legislatures as well as the external interest groups for
inclusion in the statutes themselves as opposed to their
traditional place in subordinate regulation.

In a number of provinces, the decision-making processes
included drafts of the regulations at the time the statutes
were being considered. This was a new approach to consider-
ing statutes and regulations simultaneously and broke with
the tradition of subordinate regulations being the preroga-
tive of the political executive through Orders-in-Council.

The ACGIH (the American Conference of Governmental Indus-
trial Hygienists) was originally formed in the 1940's to
address some fundamental measurement and control problems
being experienced with toxic substances. As a result of
this group's formation and its continued operation, it has
become the benchmark for determining the TLV's (Threshold
Limit Value), measurement techniques and instrumentation,
occupational hygiene practices, engineering control methods,
and medical surveillance programs related to a host of toxic
substances. Each of these substances is organized under a
committee which is monitored and updated by a panel of lead-
ing experts, scientists, and professionals in the field of




occupational health. It is through this ongoing dialogue,
research, and publication that what limited standards we
have, are maintained and updated on an annual basis.

A key issue is the interpretation of the ACGIH schedule of
TLV's. Although the ACGIH constantly makes every effort to
remind users that their TLV's are guidelines and not
standards, these TLV's often are referenced by the legisla-
tion and take on the force of law. And the debate still
continues.

The central role of the ACGIH and related occupational
health institutions such as the National Institute for
Occupational Safety and Health, The National Library of
Medicine and the American Cancer Institute, a number of
Canadian standards development institutions and organiza-
tions, has developed over the years. In Canada, there has
been an Inter-Governmental Committee on Occupational and
Environmental Health which has attempted to coordinate these
policy issues and provide focus for determining realistic
and feasible approaches. Again, based on the origins of
occupational health in the public health area and in Depart-
ments of Health, these coordinating mechanisms were part of
that national and inter-provincial public health and envir-
onmental health orientation in Canada.

With the inception of the Canadian Centre for Occupational
Health and Safety in 1979, the potential for a national
network and coordination vehicle is being developed. And
although its start-up has been slow, it is currently gearing
up to undertake a number of initiatives such as establishing
a national information service on toxic substances. The
role and relationship with the provincial regulatory func-
tions is being discussed by the members of the Centre.

The last point that should probably be made regarding the
development of regulations in occupational health is that
they have so far been relatively new compared to the occupa-
tional safety regulations and have yet to really withstand
the test of time and implementation. In many cases their
adoption and passage by Order-in-Council has been primarily
a matter of following the lead of the ACGIH or one of the
other provinces. It is too early to evaluate the impact of
these regulations or anticipate the decision-making process-
es that will result from some actual experience in implemen-
tation and the operation of them. The traditional safety
dominated decision-making processes are in a state of flux
and struggling with the ways and means of how to adapt them-
selves to include adequate and equitable participation on
the occupational health issues.
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5.4 Compliance Programs

The compliance programs in occupational health are relative-
ly unique compared to occupational safety. Since they have,
in the past, operated under the general provisions of
various public health acts which did not include specific
legislated standards, the inspection or auditing programs
tended to be complaint based. There are, however, a number
of instances where the staff of occupational hygienists and
occupational health physicians had sufficient resources to
undertake industry surveys on a more comprehensive basis.

The earlier comment about the occupational health compliance
programs being crisis oriented is a reflection of the limit-
ed resources available and the lack of information about
risk levels for particular companies in any province. They
simply did not know where the most hazardous substances were
being used and more importantly, what the levels of expos-
ures actually were that would permit the development of a
preplanned and priority based scheduling system based on
levels of risk.

A significant percentage of the compliance resources, where
they existed as a separate entity, were often used as part
of the research and policy planning process to determine
what non-legislated guidelines and standards should be used
in a particular province. A significant percentage of the
limited compliance resources were used in the policy and
research process as opposed to auditing for compliance with
the guidelines. Many of the programs tended to be advisory-
consultative programs aimed at securing voluntary compliance
over time supplemented with published data sheets and
guidelines on various toxic substances.

Where the occupational health programs transferred to the
Department of Labour, there was the expectation that a new
dawn was breaking over the field of occupational health.
However, in most provinces, except where there were substan-
tial resources already involved in occupational health, the
verdict is pending. One constraint has been the lack of -
available trained personnel who can play both advisory and
enforcement roles. In a number of provinces that have
adopted the ACGIH standards, they are not in a position to
audit the presence of all these substances in their indus-
trial establishments. The manpower shortage of occupational
hygienists, occupational health engineers, occupational
health physicians, and occupational health nurses is so
substantial that it is slowing the implementation of a
number of the provincial programs.




In several of the provinces, a significant trend is starting
to emerge where traditional consultation and participation
by the union movement in the internal policies and opera-
tions of the Department of Labour is being threatened by the
CLC's formal decision to back the NDP. As one senior labour
administrator said, "If those guys are now playing the role
of politicians, they can see the legislation and the poli-
cies when the other politicians do -- in the legislature and
not before.” There is a very keen sense of the need to be
independent of any political decisions, ,especially in the
smaller provinces.

At the same time in a number of provinces, the Federations
of Labour have begun to develop a more independent role re-
garding occupational health and in several instances are
concerned about participation on traditional joint consulta-
tive committees. Now although this trend is not uniform
across Canada, it is significant that while the unions are
in some instances pulling away from the possibility of being
overloaded in consultation, the bureaucracy is pulling away
with equal speed from involving it and is creating several
future problems for any attempts designed to create a more
participative decision-making process.

5.5 Non-Regulatory or Exhortative Programs

As we mentioned in earlier sections of this report, exhorta-
tion has been the historical pattern for occupational
health. The lack of statutes and specific regulations on
toxic substances 1is perhaps the most classic example of
exhortation. They have attempted through the provision of
technical information, to encourage enlightened self-
interest and to encourage employers to comply with these
informal standards on the basis that it was beneficial to
their workers and would have some impact in terms of reduc-
ing the need to requlate at all. This exhortation took the
form of data sheets, guidelines, and reflected the basic
scientific and professional approach of the physicians and
administrators of public health. This so-called emphasis on
exhortation actually comes closer to being a use of govern-
ment in an advisory and consultative capacity. The budget
expenditures in the major provinces on these advisory and
consultative resources in occupational health tended to run
close to the size of the traditional occupational safety
compliance program expenditure patterns. However, in the
smaller provinces, the expenditures in occupational health
were very limited. This tended to be a catch-as-catch-can
approach on a complaint only basis. In the more organized
or larger provinces, the expenditures of funds were dedi-
cated not only to the advisory and consultative roles but
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but also to basic research on toxic substances. In addi-
tion, certain funds were also expended in broad based infor-
mation dissemination programs designed to distribute occupa-
tional health and occupational engineering data sheets and
guidelines on various toxic substances. Occupational health
nurses and occupational health physicians conducted training
programs, clinics, and consultative advice on how to set up
in-client health service units.

We should also note that the traditional involvement of the
Departments of Health in certain medical surveillance prog-
rams such as those run by government for miners were extend-
ed to include chest x-rays, blood and urine sampling and
monitoring for other occupations. This predominant interest
in monitoring employee health records in areas where there
were legislative requirements for such monitoring programs
or where there were emergency situations that the physicians
wished to monitor and evaluate, was, and still remains, a
central foundation of the occupational health program.

In summary, occupational health has evolved from different
origins and philosophical approaches on how to control
exposures to health hazards in the workplaces. The lack of
understanding and familiarity of employers, supervisors and
workers with health hazards in the workplace contributes to
the embryonic nature of the government interventions. The
continuing debate over the acceptability of various thresh-
old limit values and the basic issue of zero-levels of
exposures has contributed to lengthy consultations over
legislated standards or guidelines. In some respects,
occupational health appears to be dominating the time and
resources of most groups as they continue to wrestle with
the development and implementation of an acceptable and
effective framework.




CHAPTER 6

Major Findings of the Study and Suggestions for
Future Directions

The purpose of this chapter is to present the major findings
of the study and to indicate briefly appropriate directions
for future policy development. The findings of the study
derive substantially from the detailed interviews with
representatives of labour, management, and government in the
four sample provinces -- British Columbia, Alberta, Ontario
and Quebec. More detailed reports of these surveys are
found in the appendix to this report.

The chapter begins by re-stating the principal criteria that
should be considered in assessing the effectiveness of
government decision-making in the field of occupational
health and safety. It is noted that of the four principal
criteria established by the Economic Council of Canada in
its Interim Report on responsible regulation, this study
focuses primarily upon openness and accessibility.

The next section describes the model of government decision-
making which was developed in order to analyze the data
obtained in this study.

Then we get into summarizing the principal findings of the
study, starting with an overview of the levels of activity
that occurred during the 1976-80 period within each of the
four major categories of decisions in the four sample
provinces and identification of the major types of innova-
tions relevant to increased openness and accessibility. We
then go on to describe what appeared from our research to be
the six principal phases of occupational health and safety
standards development, and conclude with a pulling together
of the principal conclusions of the study and related policy
implications.

6.1 Criteria for Evaluating Effectiveness of Decision-
Making Processes: Emphasis on Openness and
Accessibility

Based upon our interviews and our survey of the literature,
we concluded that the appropriate criteria for assessing the
effectiveness of government decision making in the field of
occupational health and safety are, indeed, the four "value
premises” outlined by the Economic Council of Canada. 47.

)i Informed Decision-Making
2. Accountability
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3k Procedural Fairness
4. Openness (and accessability)

Openness and accessibility was the primary focus of our
detailed investigation. As mentioned earlier, openness and
accessibility overlap and in some respects subordinate
procedural fairness and informed decision-making as aspects
of openness and accessability. At the same time these value
premises or attributes are directly related to the degree
and nature of participation of the policy clientele in the
various decision-making processes.

We developed a model of the openness and accessibility
characteristics of a decision-making process in an attempt
to both guide our investigation as well as facilitate the
development of a normative model in our conclusions. This
model is summarized in the next section.

6.2 Public Policy-Making Processes - Model of Principal
Elements

In order to assess the openness and assessability of govern-
ment decision-making in the field of occupational health and
safety, we constructed a broad framework for understanding
government decision-making. The literature is voluminous in
terms of the various attempts to analyze different aspects
of government and its operation, but we were unable to
locate a specific and comprehensive model for analysing the
effectiveness of government decision-making processes them-
selves. This 1s partly due to the variety of perspectives
from which one can analyze government decision-making
processes as well as the embryonic nature of the study of
government decision-making systems. The purpose of this
section is to describe our original analytical model used to
evaluate occupational health and safety decision-making
processes. The following are the principal elements:

1. Purpose of the process

2. Philosophy of the process

3. Problem-solving sequences

4. Decision-making sequences

5. Decision-making structures and mechanisms
6. Interaction of the process




These elements are described below (see also Figure 3).

i

PURPOSE - In evaluating this aspect of the decision-
making process, the following issues arise. Is there a
clear understanding of the occupational health and
safety problem? Its scope and magnitude? Is it under-
stood in relation to other public policy issues? Is
this understanding of purpose known to all relevant
groups? More importantly, 1is it accepted by these
relevant groups? Is it formally stated? How was it
developed and who were the parties to it?

PROCESS PHILOSOPHY - It is important to assess the
attitudes and operational aspects of the governments'
approach to the process or procedures of making deci-
sions in terms of: What are the basic responsibilities
and authorities of these various groups? What do they
control or influence and how does this impact on
occupational health and safety? How do they view
themselves and their contribution to occupational
health and safety? What are their capabilities to
participate in the process? What are the limitations?
How are they currently participating and how effect-
jvely?

PROBLEM SOLVING SEQUENCES OR METHODOLOGIES -
The types of issues of concern here are:

[s there understanding of cause and effect relation-
ships of injuries and illnesses? Do we understand the
basic problem in the first place? Who are the partici-
pants in this initial definition stage? What method is
used to come to some definition of the problem? Is
there agreement on this? How are differences of opin-
jon handled? How is a decision made on which defini-
tion or description of the problem is used as a basis
from which to develop alternatives? Is it documented
in some form? How is it communicated to the approp-
riate groups? How are changes in problem definition
handled and accommodated? What are these changes based
upon?
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How are the basic options or alternatives developed or
reviewed? Who participates, when, to what extent?
What basic options are reviewed? Here we are examining
basically the legislation and regulations because they
have been historically the primary option exercised.
How are the implications of such options evaluated?
What criteria are used? What use is made of impact
assessments, simulations, benefit-cost, feasibility
assessments, etc.?

How and to what degree are the results of this analysis
communicated to the appropriate groups? What are
special limitations to both the generation of alterna-
tives and the openness of such a process? Who plays
what roles -- who manages the process and how well do
the players understand their roles?

DECISION-MAKING SEQUENCE - The so-called decision-

making sequence has been identified as a separate
element in any decision-making process in an attempt to
artificially isolate and analyze the stages, seguence
and timing of the approval process employed within the
government structures for a particular decision. We
are concerned with the various stages and levels within
the government through which a particular policy pro-
posal must be processed and the time frames within
which this process usually occurs.

The formalization of the decision-making sequence and
the awareness of both internal and external policy
actors of these formal constraints and limitations 1is
becoming an increasingly important issue. The increas-
ed pressures to open up the entire policy-making pro-
cess, requires both a restructuring of the traditional
decision-making sequences as well as the publication of
the sequences themselves.

For most external policy actors, the key is to identify
when the pre-formulation stage begins and to ensure
that one is in a position to participate at that point
in time. Participation in any consultative processes
after preliminary or tentative decisions have been ar-
rived at, tends to be ineffective in influencing change
at that point in time.
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5) DECISION-MAKING STRUCTURES AND MECHANISMS - What is the
current array of organizations, agencies, groups,
individuals involved in occupational health and safe-
ty? What are their respective roles and how did they
evolve? How are they priorized? According to what
criteria? In effect, what is the overall organization
chart? How does this affect the decision-making
process? What changes could be made to improve the
situation?  What are the operational definitions of
including or excluding?

6)  INTERACTION OR THE DYNAMIC ELEMENT OF A PROCESS - How
is coordination between these various groups effected?
What are the Tiaison and operational lines of communi-
cation and support? How do these relationships help or
hinder the decision-making process? What informal
system operates and how is it used? Specifically what
are their relationships with:

. Legislative level
. Executive level

.. Bureaucratic level
.. JTechnical level

How were they developed and what is their use? How
regular and what improvements could be made? How are
these changing now and in what direction?

These six principal elements of any policy-making process
are the key determinants of the effectiveness of any policy-
making process. Our investigation of the various decision-
making processes in the policy area of occupational health
and safety was based upon these six principal elements in an
attempt to both analyze the adequacy of the decision-making
processes that have been used in the past and to identify
potential opportunities for change and improvement in the
actual processes themselves.

Processes must be designed explicitly and consistently with
a specific philosophy in mind, the executjon of which deter-
mines the extent to which the desired degree of openness and
accessability will be achieved.
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6.3 Levels of Activity in Occupational Health and Safety
Regulation in the Sample Provinces During 1975 - 80

As mentioned earlier in this report, we are analysing four
major types of decisions common to the regulatory process.
These four major types of decisions can be titled:

1. Statutory Changes

2. Changes in Regulations i.e. Subordinate Legisla-
tion

3. Compliance Program Operating Policy and Procedure
Changes

4. Non-Regulatory Intervention Program Changes

In each of the provinces under consideration, we have exam-
ined the formal procedures or traditions regarding the
process by which changes in these four major types of deci-
sions are made. We have also conducted detailed investiga-
tions of specific case histories of these decision-making
processes within each of the jurisdictions as well (see
Appendices C, D, E.)

The following Figure 4 illustrates the levels of activity
that occurred within the four sample provinces during the
years 1975 - 1980. This chart illustrates the heavy activ-
ity in revising almost all of the areas under investiga-
tion. As a result of these extensive changes and the fact
that it was only in 1979 and 1980 that the legislative
frameworks were being finalized, the revisions to the
compliance programs and non-regulatory programs were just
being addressed and could not be evaluated to the extent
originally anticipated.

In the period under consideration (1975 - 1980), there was
considerable innovation and experimentation in the various
provinces with regard to increasing the openness and access-
ibility of their decision-making processes.

This period in time saw major revisions to the statutory and
regulatory frameworks. Most of these decision-making pro-
cesses followed on the heels of Provincial Royal Commissions
or formal public inquiry mechanisms constituted to evaluate
the state of occupational health and safety, e.g.:

British Columbia - P.S. Ross Review (1976) 48.
Alberta - Gale Commission (1975) 49,
Ontario - Ham Commission (1976) §0-.
Quebec - Beaudry Commission  (1976) 1.
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Figure 4:

Schematic Diagram of Level of Activity
in Various Types of Decision-Making
Processes by Provincial Jurisdiction

Four Sample Provinces

B.C. Alberta Ontario Quebec

Statutory Mining Revisions |[Major Major
Changes Acts & Transfer{Revisions |Revisions

only & Mining -

Act frame-|Omnibus
work Act

Regulatory Major Major Revisions [Major
Changes Revisions |Revisions {to former |Revisions

WCB-Regs. [to all Regs.

Factories |OH&S Regs.

Act-Regs.
Compliance Admin. & [Revisions |[Major Major
Programs: Engineer- |pending Revisions |Revisions
Operating ing Regs.
Policy & Instruc-
Procedure tions
Changes
Non-Regula- ||Refocus- |Expansion {Major Revisions
tory Program||ing of of Expansion
(eg. Info., Info. & virtually |and
Education, training (all these |Revisions
Research) programs. |programs.
Changes.
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Given the extensive inter-relationships between policy
actors in the occupational health and safety policy constit-
uency, there appeared to be some crossover or lateral
effects from each of these Commissions on other provincial
jurisdictions. The synergistic effect of these public in-
quiries contributed to an overall increase in the awareness
of occupational health and safety (occupational health in
particular) as well as improving the opportunities for input
for the various external policy actors.

A number of the respondents indicated that the reasons for
this increased attention and emphasis on accessibility
stemmed from both political considerations of borderline or
minority governments as well as to an increased desire on
the part of the departmental technical experts to improve
the availability of information on which to make these
decisions and to increase commitment to the subsequent
decisions.

This increased level of public inquiry into occupational
health (and safety health in particular) seemed to have set
the stage for changes in the degree of openness and partici-
pation. The new philosophies and recommendations about
openness and worker participation in the actual operation of
occupational health and safety in the workplace, seemed to
be extended to include these principles of openness and
accessibility in the actual regulatory decision-making
processes.

As mentioned earlier in this report, occupational health and
safety had a history of some accessibility and participation
of technical experts in the decision-making processes on
regulations (minimum-standards in particular). The use of
mixed committees and task forces that often included techni-
cal representatives of the external client groups was common
in most provinces. And most importantly, these minimum
standards and regulations were usually based on the research
and consultative processes of the voluntary standards devel-
opment organizations such as the Canadian Standards Associa-
tion, the American Conference of Governmental Industrial
Hygienists, etc.

This period of time also saw a dramatic increase on the part
of the labour movement in its concern and participation in
occupational health and safety matters. 52. Their visibil-
ity, reactions, and advocacy of changes in the legislative
frameworks as well as the enforcement policies has been
interpreted by most respondents as the most significant
factor promoting changes in each of the provinces. Coupled




with the increased attention being given to occupational
health and safety by the media, each of the provinces
witnessed significant pressures for change and appear to
have responded accordingly. Although a bit early to tell,
it would seem that future historians will regard this period
in time as being a watershed for fundamental shifts in
occupational health and safety both in terms of the nature
of the decisions made as well as the processes by which
these decisions were determined.

With the increased awareness and concern about occupational
health particularly, the acceptability of the minimum stand-
ards traditionally referenced in the regulations was brought
into question and became a focus for reexamination by the
external client groups. It is impossible to say how or in
what sequence this pressure manifested itself in each sample
province. However, what is evident is that the government
responses were to begin "opening up" the decision-making
processes to widen participation and in different formats.
And we should bear in mind the comment of one administrator
who was remarking on the changes in participation of extern-
al client groups:

"I can remember when no one was interested in
occupational health and safety and it was
difficult to get enough people representative
of all interests to work on a standard".

6.4 Major Innovations Resulting in Increased Openness and
Accessibility

Of particular note, are the attempted experiments in the
areas of:

1. Advance notice to client groups that changes are
being considered and will be based on some form of
input from them; 53.

2. Attempts to increase the range of interest groups
participating in consultation beyond that tradi-
tionally encouraged through professional and
scientific organizations; 54.

3. Expansion in the use of public hearings as a
vehicle for both increasing the accessibility as
well as increasing the discussion of acceptable
Tevels of risk. These public hearings ranged from
one-stop hearings of one day through to province-
wide series of public hearings in multiple loca-
tions; 55.
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4, Increased use of formal advisory committees to
assist in the preparation of first draft changes
to both statutes and regulations; 56.

5. Multiple-stage comment opportunities for the
client groups throughout the decision-making pro-
cesses. This is of particular interest since, in
most cases, these decision-making processes have
spanned a minimum of eighteen months from initial
formal notice of intent to proclamation of the
various provisions; 57.

6. Increased use in several jurisdictions of publish-
ed transcripts of both advisory committee meetings
as well as public hearings themselves; 58.

e Increased experimentation with outreach approaches
to both advise various interest groups of pending
changes as well as the opportunities available to
them to participate in the informal and formal
discussion vehicles; 59.

8. Preliminary efforts to conduct various types of
formal ex ante impact assessments of proposed
changes. And although most people feel uncomfort-
able with the adequacy of the methodologies appli-
cable, what is important is the fact that these
organizations have been attempting it either
internally or in conjunction with various labour
and management groups. 60.

6.5 Major Findings

The past decade in the history of government intervention in
occupational health and safety, has been a time of consider-
able turbulance and change. Each of the provincial juris-
dictions examined have undergone significant policy re-
examinations as a result of either royal commissions,
special inquiries, or as a result of the spin-off of a major
royal commission held in another province. These overall
policy reviews have led to a significant number of reorgan-
jzations and restructurings of the agencies responsible for
various aspects of occupational health and safety. In
addition, most of the reorganizations were also accompanied
by dramatic and significant expansions in the attention and
resources being allocated to the occupational health areas
specifically. This has led to the subsequent wholesale
revision of statutes, regulations, compliance programs, and
in particular, the expansion of the so-called non-regulatory
intervention such as research, information, training and
education programs.
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During this period the primary attention and creative energy
of politicians and administrators has been focused upon the
establishment of new statutes, new structures, and new
organizational forms. Procedures have received relatively
less attention than has been given to the more visible
manifestations -- and visibility has been in great demand -
of government's presence in the field of occupational health
and safety. The procedures followed in the development,
interpretation, and application of standards have evolved
through this period largely on an ad hoc basis, in which
traditional procedures have been modified only as new
legislation, new organizational forms, and pressures from
client groups have made apparent certain anomalies in the
traditional procedures. There has been no major attempt in
any province to articulate a comprehensive model of
procedures for standards development. Now that major
legislative and structural change has occurred there is
clearly an imbalance between the conceptual quality, rigour
and comprehensiveness of the legislative and organizational
frameworks, on the one hand, and the procedures for develop-
ment and implemention of standards, within these legislative
and organizational frameworks, on the other. In order to
value the full potential of the new legislation and adminis-
trative structures which were established in the late
1970's, this imbalance must now be addressed. We expect
that the 1980's will see consolidation and refinement of the
structures recently established, with the major efforts
going into articulation of thorough and comprehensive
procedures that will bring about increased openness and
accessibility.

As a step in the direction of de-mystifying the process of
standards development and implementation, we present below
the schematic model of standards development and implementa-
tion which we developed on the basis of our research.

6.5.1 Schematic Representation of the Process of Standards
Development and Implementation

The process of standards development and implementation can
be described in terms of the following six phases (see
Figure 5).

1. Basic Research Phase

This phase is where different types of studies are
done on equipment, materials, toxic substances, to
determine the safety and/or health hazards. This
can include testing the strength of new types of
ropes through to the toxicity of various chemical
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substances. This research can be done by any
organization from the National Science Council
through to a private commercial laboratory. It can
emerge from work directed at consumer safety
through to public health. The research can be
funded by these independent research organizations,
by government departments or as in the case of
Ontario, through provincial lotteries. The re-
search is also international in that organizations
around the world are all engaged in this type of
research. Although there is no explicit coordina-
tion, the communication networks result in consid-
erable exchanges of findings, such as international
medical hazard alerts.

Evaluation Phase

This phase seems to begin when some organization
(usually a government sponsored initiative) begins
to evaluate the existing data available on a speci-
fic hazard or group of hazards. The purpose of
these studies is usually to review the conventional
wisdom and draw some tentative conclusions about
the levels of risk associated with a particular
hazard. It is a scientific exercise to determine
the extent of knowledge available and what further
research may be necessary to answer the risk
assessment questions.

Voluntary Standard Setting Phase

Where there is enough information available about a
particular hazard and the voluntary standard organ-
izations place it on their agendas (see Appendix G
for an overview of voluntary standards organiza-
tions in Canada), the hazard (substance, material,
equipment, etc.) can be scheduled for the develop-
ment of a voluntary minimum standard. In the case
of safety standards, their primary purpose is to
reduce ‘unwarranted diversity" of a particular
product, etc., with special consideration for the
safety hazard aspects. On the occupational health
side, the most often cited voluntary standards
organization is the American Conference of Govern-
mental Industrial Hygienists.

These voluntary standards are often "called up" or
“referenced" in occupational health and safety
regulations to supplement the actual legislative
standard or as a means of coordinating with the
prevailing conventional wisdom.
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Pre-Formulation Phase

Since there is no formal or explicit relationship
between the organizations managing the voluntary
standards phase and the provincial governments
controlling the legislated (or mandatory) standard
setting phase, we have created a "buffer" phase
which we called the pre-formulation phase. This
pre-formulation phase represents a varying period
of time (varies with each standard depending upon
the pressures and circumstances pushing for a
mandatory standard) and seems to be a testing
vehicle, to determine the importance based on the
persistence and visibility of the pressures.

Legislated/Mandatory Standard Setting Phase

This phase is the actual development of a statute
or regulation on a specific hazard. This is the
phase that is discussed in detail for each of the
sample provinces investigated (British Columbia,
Alberta, Ontario and Quebec in Appendices C, D, E,
F.)

Qur findings showed that government decision-making
relied heavily on these earlier phases for both the
scientific accuracy of specific standards and the
participation and consultation of relevant interest
groups in the original research and risk assess-
ment. Very few provinces had the resources or the
inclination to conduct their own studies of speci-
fic hazards. Yet because of the increasing open-
ness and accessability of the legislated standard
setting process, relatively new participants, the
labour representatives in particular, are requiring
the reexamination of these underlying studies,
reports, committees, etc.

Interpretation and Application Phase

Because of the embryonic nature of some legislated
standards and the necessary discretionary or inter-
pretative nature of others, the actual standard
setting phase is supplemented by a final phase
which tests the standards in the field and creates
(formally or informally) a "casebook" on interpret-
ation and application. It is this phase that is as
important as the actual legislated standard setting
phase but tends to be as invisible as the first
three phases (Basic Research, Evaluation and
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Voluntary Standard Setting). These operating
policies and procedures of the government com-
pliance programs are coming under increasing
scrutiny by the external client groups.

6.5.2 Principal Problem Areas in the Standards Development
and Implementation Process

The schema described in 6.5.1 reveals that decision-making
in the field of occupational health and safety is predicated
upon a massive and uncoordinated (perhaps "uncoordinatable")
infrastructure of research, evaluation and voluntary
standard development that makes excessive demands upon the
scientific knowledge base and is necessarily lengthy and
complex. Below we indicate major problem areas, drawing
upon the model of principal elements in public policy
development processes, presented in Section 6.2.

1. Lack of Clarity of Purpose

[t may seem surprising, but one of the major
impressions obtained in our interviews was that most
respondents did not have a clear sense of the purpose
of their actions in the regulatory process. This
seems, at first glance, surprising, since it is clear
from the literature that the purpose of government
requlation in the field of occupational health and
safety is to reduce the incidence and severity of
occupational accidents and illnesses.

However, the typical administrator is working with such
a small piece of the over-all "machine" of government
requlation that it is almost inevitable that he or she
"will lose sight of the forest through the trees", and
opt for some secondary objective, like maximizing the
number of regulations or inspections, rather than
keeping a firm sight on the primary objective of
reducing occupational accidents and illnesses.

This type of goal displacement, which is common in
bureaucracies, can result in the procedures becoming
more costly, time-consuming, and complex without
contributing any more to the over-all policy objec-
tive. The tendency to concentrate upon means rather
than ends is perhaps greater in occupational health and
safety than many other areas of public policy because
(a) there 1is intense pressure on government "to do
something" because lives are at stake; and (b) the
scientific knowledge base is insufficient to be able to
predict with much reiiability the consequences of many
types of intervention.
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Lack of Common Appreciation of the Limits of
Scientific Analysis

As noted above, the entire process of standards
development is strongly rooted in scientific analysis
of hazards and determination of hazard reducing stan-
dards. It is assumed by many that there are "scientif-
ically correct" answers to the various questions that
arise in the standards development process, when, as we
have noted in Chapter 2, the answers to many of these
questions, are "trans-scientific". Obviously, there
will be conflict and dissonance between people who
believe that scientific experts can give definitive
answers to questions about hazards and standards, and
those who believe that scientific experts are just one
group among many who have a major role to play in the
development of standards. There will also be differ-
ences of opinion as to what constitutes the optimum
degree of non-experts, i.e. whether the inclusion of
people from various lay constituencies provide valuable
and constructive input or whether it serves only to
pacify and patronize) vocal interest groups.

Lack of an Explicit Statement of the Underlying
Philosophy of Participation

A1l provinces at least pay lip service to the desira-
bility of increased public participation in the
standards development process. However, it is rare to
find a clearly articulated philosophy of, or set of
principles, quiding public participation, i.e. indicat-
ing the desired nature and extent of public participa-
tion, the points in the process where it should occur,
the manner of interaction between technical experts and
lay persons, etc. The lack of explicit policy state-
ments on such matters reflects the fact that most
jurisdictions have thus far neglected to address
explicitly the issues raised in the model of public
policy decision-making presented in Section 6.2.

In terms of process philosophy, as was noted in the

eariier sections, the predominate characteristic of the
Canadian political system is a cooperative and consen-
sual oriented approach as opposed to the adversarial
system of checks and balances of the American
approach. This cooperative and consensual approach has
generally characterized occupational health and safety;
however, it has been implemented inconsistently, being
followed principally for statutory and regulatory types
of decisions, and being not all that well accepted or
practiced at the operational and implementation stages
of these decisions.
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Participation and input tends to be sought on an issue by
issue (and not all issues) basis rather than on an on-going
and integral basis.

If the philosophy of a particular process is to seek input
only on a particular clause or standard, then the explicit
clarification of this is essential to all participants. On
the other hand, if the philosophy is closer to the notion of
joint determination, then the participants should be equally
clear as to the expectations about their participation.

It would seem however that if participation is based on a
consensual model, this philosophy should be followed consis-
tently through the balance of the elements. Whereas if it
is based on the adversarial concept of adversity of ideas
and interests, it 1is useful to all participants to under-
stand this philosophical difference and prepare themselves
accordingly.

The way in which the participation of the scientific experts
is reconciled with the participation of the non-experts is
the major issue that arises under the heading of problem-
solving sequences.

Central to any policy or decision-making process is the
problem-solving methodology that is to be used in addressing
both the definition of the problem and the development of
solutions to the particular problem. In this respect, we
suggest that there are, in fact, two problem-solving
sequences that tend to operate parallel to each other in any
policy formulation process. The first, may be called the
"rational" stream and is the specific approach that is used
to conduct the so-called scientific analysis of the problem
as well as the solution generation and evaluation phase. It
may be a bit pretentious to use the word scientific when
many scientists feel that public policy-making leaves a lot
to be desired in terms of the extent to which it uses the
basic scientific principles and approaches to the identific-
ation, analysis and evaluation of problems. Nevertheless,
this term does differentiate the extent to which the
problem-solving sequence uses various methodologies and
takes into account the multi-disciplinary approach that is
often employed in this situation (economics through to
nuclear physics).

The second and parallel problem-solving sequence which we
have labelled the "political" stream deals with the trade-
off values of different interest groups relative to the
problem and the potential solutions. Traditionally, the
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scientists and the policy-makers have often found it
difficult to communicate with each other, and finding the
most effective way of integrating the perspectives of the
scientist with those of the various lay interest groups is
perhaps the greatest challenge of all in improving the
decision-making processes in occupational health and safety.

One of the major deficiencies resulting from the inability
to meld the rational stream with the political stream in the
existing processes is the collective inability to adequately
deal with the issues of acceptable levels of risk. Because
of this, the issue of risk is often not overtly addressed
and implicitly built into the scientific side of the problem
solving sequence with many of the controversies over
standards being inconceivable, because they are really
controversies over acceptable levels of risk, a factor which
cannot be debated if it is subsumed implicitly in earlier
levels of the process.

4. Inadequate Attention to the Details of Procedural Steps
in the Decision-Making Sequence

The so-called decision-making sequence has been identi-
fied in the model presented in Section 6.2 as a separ-
ate element in any decision-making process attempt to
artificially isolate and analyze the stages, sequence
and timing of the various steps in the approval process
employed within the government structures for a parti-
cular decision. We are concerned here with the various
stages and levels within the government through which a
particular policy proposal must be processed and the
time frames within which this process usually occurs.

In the smaller provinces, the decision-making sequence
tends to be both shorter and more informal than in the
larger jurisdictions of Ontario and Quebec. We should
also recognize that, although such decision-making
sequences may have been formally established and
generally operative, there are instances where
decisions or issues are handled outside these formal
steps and often short circuit certain stages of the
original sequence. This 1is particularly noticeable
when the government is faced with a crisis and the need
to respond in a short period of time is paramount. In
any policy-making process, the stages, sequence and
timing of the analysis and authorization of particular
decisions are the critical determinants of the effec-
tiveness of the process. Ensuring the awareness by all
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the policy actors of these stages and this sequence is
often neglected out of a traditional pre-occupation
with the substantive contents of the decision-making
process.

However, the formalization of the decision-making
sequence and the awareness of both internal and
external policy actors of these formal constraints and
limitations 1is becoming an increasingly important
issue. The increased pressures to open up the entire
policy-making process, requires both a restructuring of
the traditional decision-making sequences as well as
the publication of the sequences themselves.

For most external policy actors, the key is to identify
when the pre-formulation stage begins and to ensure
that one is in a position to participate at that point
in time. Participation in any consultative processes
after preliminary or tentative decisions have been
arrived at, tends to be ineffective in influencing
change at that point in time.

As was noted in Section 6.4, the past five years have
seen some important innovations in the decision-making
process which have resulted in increased openness and
accessibility, e.g. use of advance notice of changes,
expansion of public hearings, multi-stage comment
opportunities and published transcripts of advisory
committee meetings.

From the perspective of improving the openness and
accessibility of the decision-making sequences, these
initiatives would be advanced further by:

i) implementing specific plans to organize and develop
the "stakeholders" in the occupational health and
safety policy constituency into an effective
on-going working constituency;

ii) planning for 1longer-term and on-going decision-
making processes rather than leaving the impression
with these external "stakeholders" of one-shot and
ad hoc processes;

iii) formal use or institution of some type of "regula-
tory analysis" which attempts to evaluate and
address:

the problem under consideration
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. the alternative ways of dealing
with the problem

. an analysis of the economic
consequences of each alterna-
tive

an explanation of the reasons
for selecting one of these
alternatives

In a number of the cases where public hearings or
policy conferences were used as a vehicle for in-
creasing accessibility, these questions were often
addressed as part of the discussion and response
sessions. However, it did depend upon the quality
and persistence of the questionner.

iv) increasing the efforts devoted to ex ante evalua-
tions of the 1ikely impact of specific occupational
health and safety minimum standards or clusters of
related standards;

v) gquarding against "analysis paralysis" and inadvert-
ently losing sight of the dual objectives of any
public policy decision-making process.

If the objective is to improve the openness and acces-
sibility of these decision-making processes, then the
decision-making sequences (i.e. stages, sequence and
timing) would have to be modified to encourage, support
and facilitate this participation in a meaningful way.
And the more that one wishes to pursue openness, the
more time for the various stages must be increased.

Lack of Clarity of the Roles and Relationships of the
Various Participants in the decision-making process.

This factor relates to the element referred to earlier
as decision-making structures and mechanisms.

This element of the overall process includes the
definition of who the policy actors are going to be
(both internal and external), the definition of the
specific roles that each of them or groups will play,
the definition of the relationships between these
various individuals or groups, the definition of the
organizational form (task force versus one man commis-
sion), and finally the definition of the vehicle that




will be used to communicate both the analysis and
proposed decisions through the decision-making sequence
(white paper versus green paper versus straight fact
finding reports.)

In effect, this is the identification and analyses of
which policy actors are going to play what roles with
what levels of authority and influence and in what
relationship to each other. In many respects, these
aspects are the most critical to determining the degree
of effectiveness of any particular decision-making
process. And, as is often the case 1in any
organization, there is usually substantial confusion
and ambiguity surrounding these role and relationship
definitions in spite of the best of intentions. This
inevitably leads to a lack of wunderstanding and
agreement between the policy actors regarding their
respective roles, which may result in doubts about the
legitimacy of the entire process.

Inadequate Management of the Decision-Making Process

Given the relatively limited attention which tends to
be given to the conceptualization, planning and articu-
lation of the decision-making processes in occupational
health and safety, it 1is not surprising that the
processes themselves generally are not managed as
effectively as they might be.

Management determines the effectiveness of the
Interaction element in the process. 0f particular

importance is the management of the interpersonal

relationships that grow and develop within the time
frame of the particular decision-making process, the
information exchange and sharing process, the ability
to manage conflict and develop consensus.

This dynamic or interaction of the players or policy
actors in the process that is often inadequately
addressed. One of the prime reasons for the lack of
analysis or -evaluation of the interaction 1is the
confidentiality that wusually surrounds the major
policy-making processes. Qur experience and involve-
ment as participant-observers in these processes in
occupational health and safety, has provided a number
of insights into these difficulties. Of particular
interest is the fact that the overall process is very
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seldom carefully oriented toward any given set of
participation principles. Traditionally, the processes
have been conducted on the assumption that all the
policy actors understand their limited roles. And
participation is attempted to increase the commitment
of all "stake holders" to a particular decision once it
is formulated. Given the often adversarial nature of
the relationships that exist between the bureaucracy
and its various client and interest groups, the
exercise of attempting to manage this interaction or
dynamic is difficult even for experienced "process
experts". It is somewhat delicate because one needs
the continuing commitment and support of persons who,
from time to time may be greatly upset by specific
decisions made through the process.

6.5.3 Concluding Observations

In a sense all the problem areas described in the previous
issue from a common cause -- the failure to conceptualize,
plan and articulate a comprehensive set of procedures for
government decision-making in the field of occupational
health and safety. Articulation of such a set of procedures

would clarify to all concerned -- both those who have
responsibility for managing the process and those who
participate in it -- the roles and relationships of all

parties, as well as the sequence, timing and information
exchange regarding all the steps in the process.

There are two main reasons for the lack of articulation of
procedures. One reason is the newness of legislative and
organizational frameworks for occupational health and safety
in most Canadian jurisdictions. As noted previously, the
period 1975-80 has been one of extraordinary pace in
developing new legislation and administrational structures
for dealing with occupational health and safety. Procedures
could not have been articulated until these new legislative
and organizational frameworks were solidly in place, and we
are only reaching a period of relative stability in these
frameworks.

Now that the new legislative and organizational frameworks
are 1in place, generally accepted and widely understood,
articulation of procedures can go ahead. It could not have
gone ahead while legislation and organization were in a
state of flux.

Whether substantial progress will occur in the articulation
of procedures will depend upon how successfully political
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and administrative leaders deal with the second reason which
has inhibited the articulation of procedures. That reason
is the traditional preoccupation with "substance issues" to
the almost total neglect of "process issues”. As with many
other public policy areas, occupational health and safety
policy makers have tended to concentrate almost exclusively
on "substance issues", such as "what should be the TLV for a
particular toxin?", rather than "process issues", such as
"How should the various interested parties and relevant
experts participate together in the process of establishing
TLV's"?

Qur research suggests that the distinction between
"substance" and "process" is somewhat artificial, and
certainly dysfunctional. The issues involved in developing
standards for occupational health and safety are purely
technical issues. They involve trade-offs among conflicting
interests, values and perspectives. The best technical
research may not lead to sound policy decisions if the
process through which it is fed into the decision-making
stream is poorly defined and vaguely articulated. Moreover,
even technically sound decisions will lack legitimacy if the
process is not perceived as open and accessible. Perceived
legitimacy is an essential characteristic of decisions in
the field of occupational health and safety, because the
stakes are high and most decisions are likely to go against
someone's preferences, however many others are pleased by
the particular decision. Also, when one considers the time
and resources involved in development of standards, review
of impact, or assessment of potential hazards, it is
apparent that consideration must be given to efficiency of
the processes if cost-effectiveness 1is to be taken
seriously.

The job of developing and articulating systematic procedures
which will ensure technical vigour, fairness, accountabil-
ity, openness and accessibility is difficult, but it will
bring significant pay-offs in terms of more effective and
acceptable implementation of occupaticnal health and safety
programs and policies. It is a job for which the expertise
and knowledge is, for the most part, available. What is
needed most is the commitment to do it.

As. a starting point in doing this job, we would recommend
that careful attention be given to the parameters contained
in the model of public policy development which is contained
in Section 6.2 of this report. We believe that this model
contains a convenient checklist of essential aspects of an
effective process for government decision-making in the
field of occupational health and safety. Working through
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this checklist, it should be possible to develop and articu-
late to all concerned a set of procedures which clarify:

. the purpose of the particular activities,
regulations, policies or programs being
considered;

the philosophy of participation and of
determining trade-offs among conflicting
values, interests and perspectives;

. the roles of the various interested
parties within and outside government and
the relationships among these parties;

. the way 1in which scientific research
findings will be fed into and considered
in the decision-making process, as well
as anticipated strengths and limitations
of scientific knowledge in the area under
consideration;

. the specific steps that will be followed
in the decision-making sequence and the
timing of these steps;

. the location of authority and responsib-
ility for managing the various steps in
the decision-making process and how the
process will be managed.

Finally, we should like to note that given the recency of
existing legislative and organizational frameworks for
decision-making in the field of occupational health and
safety, and the Tlack of systematic and well-publicized
procedures, we were surprised at the great extent and
frequency of consultation and participat.on which we did
find. However at present, this consultation and participa-
tion is largely ad hoc and uncoordinated, and is dependent
upon the inclinations of individual administrators. The
existing degree of consultation and participation could be
increased in effectiveness and the procedures could be made
more satisfactorily open and accessible if governments would
formalize the decision-making procedures and publish these
to their client groups in order to ensure that everyone is
familiar with the ground rules. The effectiveness of the
recent legislation could be greatly enhanced, and the
potential new organizational structures could be realized,
if this were done.
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APPENDIX A

Public Policy-Making Processes -- Model of Principal
Elements

The following elements are the essential aspects that cons-
titute a decision-making process. These have been distilled
from the previous sections of the report and are outlined in
an attempt to define the critical minimum elements necessary
for any process to function as a process.

1.

PURPOSE - In evaluating this aspect of the decision-
making process, the following issues are relevant and
are usually dealt with implicitly: Is there a clear
understanding of the occupational health and safety
problem? Its scope and magnitude? Is it understood or
countersunk in relation to other public policy issues?
Is this understanding of purpose known to all relevant
groups? More importantly, 1is it accepted by these
relevant groups? Is it formally stated? How was it
developed and who were the parties to it?

PROCESS PHILOSOPHY - It 1is important to assess the
attitudes and operational aspects of the government's
approach to the process or procedures of making deci-
sions in terms of: What are the basic responsibilities
and authorities of these various groups? What do they
control or influence and how does this impact on
occupational health and safety? What is their track
record of accomplishments? How do they view themselves
and their contribution to occupational health and
safety? What are their capabilities to participate in
the process? What are the limitations? How are they
currently participating and how effectively?

PROBLEM SOLVING SEQUENCES OR METHODOLOGIES - The types
of 1ssues of concern here are: [s there understanding
of cause and effect relationships of injuries and
illnesses? Do we understand the basic problem in the
first place? Who are the participants in this initial
definition stage? What method is used to come to some
definition of the problem? Is there agreement on
this? How are differences of opinion handled? How is
a decision made on which definition or description of
the problem is used as a basis from which to develop
alternatives? Is it documented in some form? How is
it communicated to the appropriate groups? How are
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changes in problem definition handled and accom-
modated? What are these changes based upon?

How are the basic options or alternatives developed or
reviewed? Who participates, when, to what extent?
What basic options are reviewed? Here we are examining
basically the legislation and regulations because they
have been historically the primary option exercised.
How are the implications of such options evaluated?
What criteria are used? What use is made of impact
assessments, simulations, benefit-cost, feasibility
assessments, etc.?

How and to what degree are the results of this analysis
communicated to the appropriate groups? What are
special limitations to both the generation of alterna-
tives and the openness of such a process? Who plays
what roles -- who manages the process and how well do
the players understand their roles?

4. DECISION-MAKING -- SEQUENCE - The so-called decision-
making sequence has been identified as a separate
element in any decision-making process in an attempt to
artificially isolate and analyze the stages, sequence
and timing of the approval process employed within the
government structures for a particular decision. We
are concerned with the various stages and levels within
the government through which a particular policy pro-
posal must be processed and the time frames within
which this process usually occurs.

The formalization of the decision-making sequence and
the awareness of both internal and external policy
actors of these formal constraints and limitations is
becoming an increasingly important issue. The increas-
ed pressures to open up the entire policy-making pro-
cess requires both a restructuring of the traditional
decision-making sequences, as well as the publication
of the sequences themselves.

For most external policy actors, the key is to identify
when the pre-formulation stage begins and to ensure
that one is in a position to participate at that point
in time. Participation in any consultative processes
after preliminary or tentative decisions have been ar-
rived at, tends to be ineffective in influencing change
at that point in time.
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DECISION-MAKING STRUCTURES AND MECHANISMS - What is the

current array of organizations, agencies, groups, and
jndividuals involved in occupational health and safe-
ty? What are their respective roles and how did they
evolve? How are they priorized? According to what
criteria? In effect, what is the overall organization
chart? How does this affect the decision-making
process? What changes could be made to improve the
situation? What are the operational definitions of
including or excluding?

INTERACTION OR THE DYNAMIC ELEMENT OF A PROCESS - How

is coordination between these various groups effected?
What are the liaison and operational lines of communi-
cation and support? How do these relationships help or
hinder the decision-making process? What informal
system operates and how is it used? Specifically what
are their relationships with:

.. Legislative level
. Executive level

.. Bureaucratic level

.+ Jechnical level

How were they developed and what is their use? How
regular and what improvements could be made? How are
these changing now and in what direction?
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APPENDIX C

Review of the British Columbia Experience

The province of British Columbia occupies a special place in
the policy field of occupational health and safety in Canada
by virtue of its history of experimentation and innovation
in occupational health and safety. It is often cited by the
other provinces for various examples of policy changes that
they would like to make within their own jurisdiction. As
well, it is viewed by many as having established the neces-
sary and fundamental tink between accident prevention and
compensation by combining both within the Workers' Compensa-
tion Board organization. Not only do the Rockies separate
it from the rest of Canada, but its philosophical and pro-
gram approaches have made it significantly different from
the rest of the provinces.

Interestingly enough, occupational health and safety in
British Columbia is actually split between three different
requlatory organizations:

1. The Ministry of Energy, Mines and Petroleum Re-
sources  is responsible for all aspects of mining
health and safety;

2. The Ministry of Labour is responsible for the so-
called Occupational Environmental Systems within
industrial establishments throughout the province;

3. The Workers' Compensation Board is responsible for
all workplaces and occupations (with the exception
of the Federal jurisdiction) with regard to both
occupational health and occupational safety.

The distinction between the Ministry of Labour and the Work-
ers' Compensation Board was explained by one respondent as
follows:

“The Ministry of Labour handles the question of heat-
ing, lighting, ventilation and air conditioning systems
within industrial establishments from the perspective
of them being a total system and the standards that are
appropriate to ensure that. The Workers' Compensation
Board, on the other hand, handles the question of indi-
vidual hazards in that work place both from an occupa-
tional safety perspective as well as an occupational
health perspective. The overlaps occur when the expo-
sure to a particular toxic substance in a work place
under the Workmens' Compensation Board interfaces with
the overall systems within the plant regulated under
the Ministry of Labour's Factories Act and the Occupa-
tional Environment Regulations."
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In summary, the major regulatory agency responsible for the
bulk of the Tegislative framework, client groups, work plac-
es, and workers is the Workers' Compensation Board -- The
Accident Prevention wing of the organization.

Summary of Findings of the British Columbia Experience

British Columbia is unique in another respect as well. In
the last four years, occupational health and safety in
British Columbia has undergone the most extensive signifi-
cant set of changes to virtually all of its various subordi-
nate regulations. Since 1976 it has undertaken seven
reviews of its various regqulations: four versions under the
Workers' Compensation Board, two versions under the Ministry
of Labour and one version under the Ministry of Energy,
Mines and Petroleum Resources. All of which was heightened
by the start-up of the Bates Commissions on uranium mining
in early 1979.

British Columbia has the most extensive experience, of any
province, with public consultation forms and vehicles. This
is a result of the original Workers' Compensation Act in
1917 which stipulated the legal necessity to hold public
hearings prior to the development and modification of any
requlations under this Act. Although the Pineo Royal Com-
mission on Workmen's Compensation in 1916 61. was only a
21 page report, it ‘established the fundamental requirement
of public consultation, openness and accessibility in the
development and maintainance of accident prevention regqula-
tions. These public hearings have developed a series of
traditions and customs over time which in recent years have
been expanded to test more effective vehicles of public
consultation during the decision-making processes. This
Sixty year experience with public consultation and public
hearings has led to a significant number of experiments and
innovations far exceeding the original expectations of the
Pineo Commission. These experiments and innovations have
included such things as:

1. Extending the advance notice provisions (the Act
stipulates ten days notice in advance of a public
hearing) to time frames in excess of eighteen
months;

2. Experiments with the use of formally constituted
advisory committees to review first draft regula-
tions prior to public dissemenation for comment;

3l Formal dissolution of these advisory committees to
ensure that its members are unhampered in sub-
sequent consultation on the regulations;
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4. Experimentation with advertising vehicles to in-
crease the awareness and participation at public
hearings;

5. Experimentation with multiple-location community
hearings to both facilitate wider participation as
well as reducing the cost to individuals or inter-
est groups in the participation process itself;

6. Dissemination of formal versions of second draft
regulations and the publication of public trans-
cripts of all public hearings.

To say the least, there is considerable experience within
the Workers' Compensation Board with regard to improving the
openness and accessibility of various government decision-
making systems.

Similarly, the Ministry of Labour has experimented in the
last few years with ways of improving the openness and pub-
lic consultation in changes to its Occupational Environment
Regulations. In a process that lasted over two years, the
Occupational Environment Branch of the Ministry of Labour
experimented with an extensive advisory committee process
for revising its heating, ventilation, air-conditioning and
lighting regulations.

The Ministry of Energy, Mines and Petroleum Resources has
been going through a fairly extensive process in modifying
its Mines Regulation Act and the Coal Mines Regulation Act.

It should be noted that the traditional standards normally
found in regulations have historically been included in the
mining statutes themselves. In this instance, the revisions
that began in 1976 have yet to be introduced in the Tegisla-
ture. Consultation, openness and accessibility has tradi-
tionally been facilitated by ensuring that all standards are
included in the statutes themselves and therefore subject to
public debate in the legislatures. And although there ap-
peared to be some changes in the wind regarding considera-
tion of separating the rules (so-called regulations) from
the statutes themselves, the vehicle of ensuring openness
has been the inclusion in the statutes. As one industry
spokesman commented,

"It's not an accident that the three hundred and six-
teen rules appear in the statutes themselves. This is
the only way that we can ensure that we don't wake up
some Monday morning to find changes have been made in
the rules and enacted by Order-In-Council without any
consultation.”
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The following chart "Figure 8: Overiew of Various Decision-
-Making Processes in British Columbia in Occupational Health
and Safety Policy Area" 1s a schematic diagram of the var-
Tous decision-making processes that have been undertaken in
British Columbia in the past four years. [t illustrates the
variety and multiplicity of decision-making processes that
were all undertaken by the three major regulatory organiza-
tions in the field. This schematic diagram is intended to
give some indication of the general background against which
to view the individual case studies that are discussed in
the following sections. Unlike the other provinces under
consideration, British Columbia had a more formal decision-
making process over a longer period of time than any of the
other jurisdictions. This multiplicity gives us a slight
glimpse into the 1likely implications of the wholesale
introductions of open decision-making systems in the other
jurisdictions. This multiplicity led to a certain amount of
confusion on the part of some respondents during the inter-
views as to which decision-making process happened when and
who was involved to what degree. Nevertheless, because of
the rather extensive tradition of open decision-making sys-
tems in British Columbia, the external client groups were
generally equipped to handle this multiplicity. This is not
to say that they did not recommend modifications and changes
to it, but rather to highlight the point that the success of
any open decision-making process is affected by the famil-
jarity and previous experience of the policy actors with the
approaches being used by the regulatory agency in charge of
managing the process.
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STATUTES

The decision-making processes employed in British Columbia
to revise provincial statutes have been somewhat difficult
to analyse by virtue of the lack of changes made in recent
years to any of their Occupational Health and Safety Acts.
This relatively stable statutory framework, for each of the
three regulatory agencies involved in Occupational Health
and Safety, reflects both the advanced worker participation
frameworks long established in British Columbia as well as
more extensive activity and energy devoted to the decision-
making processes required to revise their regulations. The
following list outlines the latest dates on which amendments
were made to their existing statutes:

5 The Workers' Compensation Act - 1975;
5 The Factories Act - 1966;

. The Mines Regulation Act - 1967;

4. The Coal Mines Regulation Act - 1972.

LN —

For the purposes of our investigation, the principle example
of a decision-making process undertaken to revise a statute
was the Mines Regulations Act and the Coal Mines Regulation
Act under the auspices of the Ministry of Energy, Mines and
Petroleum Resources. This is the only statute that had
formerly undergone any major attempts at revision during the
time period under investigation.

The Mines Regulation Act and the Coal Mines Regulation Act
are particularly interesting because historically they have
not had any subordinate legislation, i.e. regulations. The
standards for specific hazards have been included as "rules"
in the actual statutes themselves. There are some 316 rules
covering everything from mine ventilation to ladders. And
although the formal process of beginning to redraft these
acts was initiated in 1976, the revisions are still underway
within the Ministry of Energy, Mines and Petroleum Re-
sources. There is no firm indication as to when the poten-
tial amendments may be introduced in the Legislature. The
following attempts to describe the procedure and processes
that have been undertaken to date.

Operational Procedure for Revisions to Statutes

Figure 9 outlines the procedure within the British Columbia
government of the steps and stages through which any amend-
ments or revisions to the statutes generally pass. With the
exception of those instances where it is deemed necessary to
short circuit these internal steps, the procedure tends to
reflect the traditional model of statutory decision-making
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processes. The basic steps in the process involve the
following:

1. The Ministry responsibie for the policy area pre-
pares a revised draft of the statutory changes
under consideration. This revision is accompanied
with a policy analysis document which outlines the
need for change, the changes being proposed, and
some overall assessment of the impact of these
changes.

2. One or more of the Standing Cabinet Committees
review this document, which may or may not result
in subsequent revisions, clarification or rejec-
tion.

3. This submission is then forwarded to the full Cab-
inet for approval.

4, The approved cabinet document is then forwarded to
the Legislative Counsel for review in terms of the
conventional approaches to framing and wording
legisiation.

5. This final draft from the Legislative Councel is
returned to the originating Ministry or department
to ensure that any changes made on the basis of
legal wording have not disrupted the technical or
operational intent of the amendments.

6. The final draft from the Ministry or originating
department is then submitted to the Standing Leg-
jslation Committee who then presents it before the
full Caucus.

7. The Bill is then introduced in the Legislature in
the form of a First Reading. The procedures re-
garding the review of the Bill in the Legislature
is then subject to the normal policy and proce-
dures of the Legislature.

Figure 9: Operational Procedure for Revisions to Statutes in
British Columbia 1is a schematic diagram of these basic
steps. It 1s important to note in the diagram, that
historically in British Columbia, external client groups of
Occupation Health and Safety legislation have an ongoing
input of potential changes by virtue of their regular
letters, briefs, and discussions with Ministry staff on
application, interpretation and operation of the statute on
a day-to-day basis. Although it very seldom appears in any
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formal analysis of the decision-making processes, this ongo-
ing dialogue is the principle source of information for the
bureaucracy. As a number of the respondents informed us,
very seldom is the source or originator of a particular
change the public servant charged with responsibility for
administering the statute. The actual originator is usually
some labour or management group in the industry who has
encountered a particular problem with the existing statutory
framework based on either changing technology or changing
work processes.

The actual decision-making process employed in the revisions
to The Mines Regulation Act and the Coal Mines Regulation
Act is summarized in the following schematic diagram titled
“Figure 10: Flowchart of Revisions to the Mines Regulation
Act and the Coal Mines Regulation Act". As you will notice
in reviewing this chart, the process was delayed in the fall
of 1977 and June 1979. It was significantly altered by vir-
tue of the Cabinet Committee returning the draft legislation
to the Ministry of Energy, Mines and Petroleum Resources for
further study and review.

The delay between the fall of 1977 and June 1979 was said to
be the result of the slower economic conditions in the pro-
vince at the time and the lower priority given to these
revisions than originally anticipated. In June 1979, the
Cabinet Committee indicated that it may be desirable to
change the tradition of including the 316 rules in the sta-
tute to following the practice of including these rules in
the form of regulations. As such, a number of respondents
advised us that the draft statute was subsequently returned
to the Ministry to continue its efforts in drafting an omni-
bus statute to cover both Mines Regulation as well as Coal
Mines Requlation and to further separate out the actual
rules from the statute itself.

There is a certain optimism within the province that the
spring session of 1980 might be the time in which the gov-
ernment deems it appropriate to reconsider these revisions
and to introduce a final draft in the Legislature.

The decision-making process outlined on the subsequent flow-
chart Figure 10 is a reflection of the traditional approach
to selected consultation in revisions to statutes of this
nature. As was described to us, the statute under consider-
ation has a long tradition and history in the province of
British Columbia and one in which most of the policy actors
have a fair degree of awareness and knowledge. They have
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traditionally submitted periodic suggestions for improve-
ments and change to the statutes, in particular the rules,
which are subsequently reviewed internally within the ins-
pectorate. These internal reviews within a bureaucracy are
an attempt to summarize the basic suggestions that have been
brought forward from the external client groups as well as
include suggestions from the inspectors themselves regarding
the potential modifications necessary to improve the preven-
tion and enforcement aspects of the statute. When enough
suggestions "of merit" have been assembled, the inspectorate
usually initiates a preliminary draft of the revisions and
then ventilates this with the various client groups in the
province. This ventilation of the preliminary drafts is
meant to be both advance notice as well as providing them an
opportunity to comment on these initial attempts to update
the statutory framework. In the case under consideration,
in 1976, the external client groups where actually asked to
submit briefs which where then followed by a series of semi-
formal hearings in which draft amendments were reviewed.
The results of these semi-formal hearings was a second draft
created by the inspectorate internally and subsequently
launched on its course through the internal decision-making
processes of the government.

As was pointed out to the interviewer, the principle thrust
for the draft revisions was metrification, the neutering of
the language and general legislative housekeeping related to
a number of mechanical and electrical aspects.

In view of the dramatic changes that have been occurring in
the province of British Columbia in the last four years, the
alterations in the decision-making process in this case,
makes it difficult to generalize this experience. Perhaps
what it does reflect, is the significance of changing gov-
ernment agendas over long time periods or long time frames
and how this can inadvertently stretch the process out.

Summary

In reviewing this decision-making process on the Mines
Regulation Act and the Coal Mines Regulation Act according
to our model of criteria or elements, we should begin these
conclusions by recognizing that the procedures for statutory
reviews and decision-making in British Columbia have been
changing in recent years.

The decision-making process on the Coal Mines Regulation Act
and the Mines Regulation Act is also unique given the inclu-
sion of the "rules" in the statutes themselves and the fact
that this traditional body of regulations has been subject
to ongoing, extensive, and informal consultation as do most
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regulations in the field of occupational health and safety
across Canada. This long standing tradition of consulting
on rule changes is a function of the bureaucracy's concern
for "feasibility, practicality, and implementability" con-
siderations in the case of mining occupational health and
safety, has established a long standing tradition and famil-
iarity on the part of most of the actors with both the sub-
stantive issues as well as the processes and procedures by
which these changes are made. The consultation process is
“clause" or "standard" specific rather than dealing with the
broad philosophic¢al or mission statements. Most of the
policy actors have a clear understanding of the need and
value of the statute and its role and relationship in terms
of minimizing occupational health and safety hazards in min-
ing operations.

This basic approach may be generally viewed as an informal
concensus approach. Because of the traditions and history
of the various policy actors, no major documentation in add-
ition to the revised clauses is usually included in the
material presented to the various policy actors. In turn,
the briefs to the government have been relatively straight-
forward rephrasing of various clauses in the statute with
brief indications as to the relative value of these changes
and modifications. There are very few so-called "paper
trails" to show the decision-making process itself. Rather
the individuals who participated consistently through the
semi-formal hearings and discussion sessions tend to be the
principle agents and historians of the process. There tend
to be no formal ex ante evaluations. These evaluations tend
to occur at the stage when the various groups discuss the
question of the efficiency and effectiveness of proposed
standards or changes in these standards and serve as part of
the ongoing discussion and search for concensus.

Regulations

The two principal areas where significant changes in occupa-
tional health and safety occurred were the Industrial Health
and Safety Regqulations 62. and the Industrial First Aid
Regulations 63. subordinate to the Workers' Compensation
Act as well as the Occupational Environment Regulations
pursuant to the Factories Act under the Ministry of Labour.
The Industrial Health and Safety Regulations have been
selected for consideration in this analysis.

In prefacing the detailed analysis of the decision-making
process in revising the Industrial Health and Safety Regula-
tions under the Workers' Compensation Act in British Colum-
bia, it is important to remember that there is a formal re-
quirement in the Workers' Compensation Act that all revi-
sions to the regulations be conducted through formal public
hearings and that advance notice of these public hearings
must be given ten days prior to the actual conduct of the
public hearing. This formal requirement has been part of
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the original Workers' Compensation Act since 1917 and was
created specifically by the Pineo Commission to facilitate
openness and accessibility in what the Commission considered
to be the vital area of accident prevention.

Simitarily, we should also keep in mind that because the
Workers' Compensation Board is a regulatory agency at arm's
length from the traditional government bureaucracy itself,
its regulations are promulgated without the traditional
Order-In-Council., Although the revised regulations must go
to the Registrar of Regulations for legal review, they are
not formally subject to any governmental decision-making
processes. And the fact that the regulations are Gazetted
appears to be merely a formal requirement or rite of passage
for them to come into force in the traditional legal
fashion.

In summary, the operating procedures as well as the actual
experience in the decision-making processes in these regula-
tions evidence perhaps the most significant attempt in Can-
ada to move towards open and accessible decision-making
processes. This is not to suggest that all of the policy
actors are completely satisfied with these processes, but
rather by preliminary comparison to other jurisdictions and
according to our model of criteria or elements for
decision-making processes, the traditions and customs in
British Columbia are the most extensive and highly developed
in attempting to pursue openness and accessibility.

The principle characteristics of the procedures and the
actual experience are as follows:

1. Ongoing input of potential changes or revisions to
the regulations are accepted and retained for
future analysis from any group of clients or
policy actors;

2. The formal use of Advisory Committees to review
internal first drafts of the amendments;

3. The formal dissolution of these technical Advisory
Committees to ensure that the participants are
free to participate in the subsequent public dis-
cussions and hearings without any encumbrances
related to their initial participation in review-
ing the first draft;

4, Public distribution of 5,000 copies of a formal
second draft of the amendment;
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5. Extensive advertising in the various media
throughout the province regarding the distribution
of the formal second draft and the notice of the
upcoming public hearings;

6. The formal solicitation of briefs and comments
pursuant to the issuance of the formal second
draft;

7. The conduct of open public hearings prior to the
preparation of the final draft;

8.  The subsequent publication of the approved amend-
ments in the Gazette and their inclusion in Board
publications of these changes.

The actual operating procedures for making revisions to the
regulations have been the collective result of various at-
tempts in the past to conduct public hearings. In addition
to this, the recent experience of the B.C. Supreme Court 64,
case on the 1978 amendments to _the methyl and ethyl
mercaptan threshold 1imit values increased the awareness of
all concerned regarding the steps leading up to the public
hearing and the manner in which the public hearing and
subsequent amendments are made. The Supreme Court Case
overturned the 1978 version of the threshold Tlimit values
for - several reasons. Perhaps the most significant issue
brought to Tife by this case, was the importance of how the
hearings are conducted and what formal commitments are made
by the regulatory agency to the external client groups
regarding the degree and nature of the consultation. In the
case of these threshold limit values, the original levels
prior to the amendments were lower than those subsequently
published and effective January 1, 1978. The Supreme Court
ruled that because of the wording of the covering letter
attached to the formal second draft sent to the client
group, any changes in the levels which were not proposed in
the second draft were ruled invalid. And although there
was, and still is, some confusion regarding the increased
mercaptan threshold 1limit values above that originally
published, it is important to recognize the growing body of
law regarding the obligations placed on the regulatory
agency once it has launched an open and accessible
consultative process. There seems to be the implication
that once formal mechanisms of this nature are introduced
and employed, the flexibility of the regulatory agency is
coming under significant questioning.

Nevertheless, the operating procedures in existence for re-
vision to the regulations under the Workers' Compensation
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Act are extensive as pointed out or displayed in the follow-
ing schematic diagram titled "Figure 11: Operating Proce-
dures for Revisions to the Workers' Compensation Board
Industrial Health and Safety Reguiations - B.C." The active
participation of the external client groups 1s significant
on successive occasions and this consultation extends over a
relatively significant period of time. In practice, changes
to these regulations have usually taken a minimum of 18 to
24 months from the date of the first draft to the final
Gazetting of the approved amendments. In addition, Figure 6
illustrates the independence of the Workers' Compensation
Board and the relatively short hierarchical chain through
which it has to proceed in order to approve its amendments.
The absence of the involvement of the political executive
(cabinet) and the executive bureaucracy (i.e. any central
policy agencies), is quite pronounced. This is one of those
rare instances where the accident prevention and enforcement
of the regulations are actually part and parcel of the
Workers' Compensation Board.

The actual decision-making process and the sequence of
events for the 1979 revisions to the Industrial Health and
Safety Regulations is illustrated in the schematic diagram
titled "Figure 12: Flowchart of Last Revisions to the
Worker's Compensation Board Industrial Health and Safety
Requiations - British Columbia”. As you will notice, the
operation of this decision-making process followed the
operating procedures very closely and took approximately 30
to 32 months from initiation of the ongoing reviews to the
final Gazetting of the draft regulations effective October,
1979.

Again as a result of the long standing history of this type
of participation in revisions to these regulations, the
stakeholders have been fairly well defined historically and
are constantly being expanded as additional interest groups
indicate their concern and interest in occupational health
and safety. 65. Perhaps the most dramatic change in recent
years has been the increased attention being given to occu-
pational health and safety by the union movement. In the
past, a number of observers commented that it was often dif-
ficult to get enough people to agree to participate in the
advisory committees in the initial stages let alone to get
adequate representation during the public hearings. Appar-
ently the awareness has increased significantly to ensure
both adequate participation on Advisory Committees as well
as through the public hearing process.

Although there is considerable discussion of the individual
clauses included in the reguiations, there is very little
background analysis of the scope and magnitude of the prob-
lem being addressed by a specific clause and the anticipated
or expected results due to the proposed revisions to- the
particular regulations. This area of regulatory analysis
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being promoted in the U.S. has yet to be adopted in British
Columbia, although increasing efforts are being made to in-
crease the availability of background information generally
on individual standards included in the regulations.

There is increasing interest on the part of a number of the
policy actors to change the actual public hearing format
from that of the public airing of written policy submissions
to a more adversarial forum in which the search for accept-
able hazard control and standards is debated. And although
public and official transcripts of all these proceedings are
kept and made available, many feel there is the need to
increase the formalized aspect of the debate and to extend
the duration of these hearings. Generally the hearings take
place in one location and over a one or two day period of
time. The Board has experimented in recent years with the
conduct of community hearings throughout a number of
locations in the province in an attempt to both increase
accessibility to these public hearings as well as reduce the
costs to the external client groups of participating in
these public hearings.

Operating Policies and Procedures of Compliance Programs

The third major category of decision-making processes under
consideration in this investigation is the analysis of the
procedures by which the interpretation and application is-
sues of the statute and requlations are developed. As was
mentioned in the preliminary report and earlier in this re-
port, the field of occupational health and safety has dev-
eloped a rather extensive tradition of leaving certain as-
pects of the regulations open to professional interpretation
in the interests of providing both flexibility as well as
handling relatively fuzzy issues through the professional
occupations involved (i.e., engineers, physicians, and in-
spectors). The presence of such expressions as "adequate
protection", "precautions reasonable in the circumstances",
and "where in the opinion of..." all exemplify both the
range and frequency of interpretation required to determine
compliance with the legislative framework.

The most highly developed process of attempting to qualify
and provide guidance on these grey areas of interpretation
and application, is the approach used by the Prevention
Services group of the Workers' Compensation Board in British
Columbia. They have developed over a number of years a
formal set of internal policy documents called Administra-
tive and Engineering Instructions. These Administrative and
Engineering Instructions are the successors of the old In-
spector Instructions under the 1976 versions of the regqula-
tions.
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As a result of the attempt in the 1978 regulations to make
the regulations more explanatory and illustrative for the
users, many of the original Inspector's Instructions were
included in the actual regulations themselves. In addition,
the regulations were expanded in a number of areas and this
required the development of a new set of operating policies
and procedures within the Prevention Services of the Work-
ers' Compensation Board. The following schematic diagram
titled "Figure 13: General Procedures To Develop WCB Comp-
liance Program Policies -- British Columbia”, 1s the basic
operating procedure folilowed by the Prevention Services
group in constructing and modifying these Administrative and
Engineering Instructions.

As you will note in reviewing Figure 11, there is informal
input from an engineering and technical perspective but it
is clearly the policy of the Prevention Services to maintain
these documents for internal compliance purposes only.
Their responsibility for ensuring the integrity of the en-
forcement procedures has been the principle criteria for
maintaining these documents as internal and not for public
consumption. In their efforts to ensure consistent inter-
pretation and application of the legislation by formalizing
and determining these policy instructions, the Prevention
Services group have been under some pressure to make these
documents available to the external client groups.

In addition to these "instructions", inspector conferences
are frequently run to review new operating policies and
procedures and to provide guidance in general areas which
have not been codified into a formal administrative and
engineering instruction. As a number of respondents pointed
out, the backlog of work is substantial and as a result of
the time, energy and effort that has been taken up on the
decision-making processes on the regulations themselves, it
has delayed the development of the full range of the admini-
strative and engineering instructions that they feel would
be appropriate to provide a comprehensive package to the
inspector. Nevertheless, Prevention Services appears to be
proceeding on the continued course of expanding and improv-
ing these internal operating policies and procedures to the
extent that their resources permit.

We should also point out, that as a result of the extensive
“referencing" of national and international standards
(developed through such organizations as The Canadian
Standard Association, The Society of Automotive Engineers,
The American National Standards Institute, The British
Standards Institute and The National Building Code),there is
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a very extensive and generally unknown set of these docu-
ments available in each of the regional ofTices of the Pre-
vention Services throughout British Columbia on each of
these standards. As we will discuss in a later chapter of
this report, this underlying foundation of traditional
equipment, material and processes standards originally dev-
eloped on a voluntary basis, have been "“called up" for pur-
poses of specifying detailed approaches to compliance on
specific regulations. These formally referenced standards
along with the growing body of voluntary standards "not
referenced" also form a baseline for operating policies and
procedures in interpreting compliance with the legislation,
These voluntary standards, as well as engineering in data
sheets from a number of other jurisdictions, quite often
find themselves as part of the inspector's kit. These pro-
vide him with guidance on specific hazards and serve guide-
lines to facilitate the determination of compliance in a
particular situation.

In conclusion, the decision-making processes on operating
policies and procedures regarding interpretation and applic-
ation of the statutes and regulations under the accident
prevention services of the Worker's Compensation Board in
British Columbia, are not open and accessible to the exter-
nal client groups. And the principle reason for the closed
or restricted nature of these decision-making processes is
that most of the respondents felt that the integrity of a
compliance-enforcement program must be maintained and that
there was some risk of compromising this integrity by the
wholesale publication of these Administrative and Engineer-
ing Instructions. Since the compliance program's principle
vehicle of enforcement is the assessment of financial penal-
ties on individual companies that are in contravention of
the legislation, there are other opportunities under the
appeal procedures pursuant to such penalties to ensure that
due process is provided the recalcitrants. Our mandate is
not to evaluate the adequacy of this rationale, but rather
to examine these decision-making processes in terms of their
effectiveness as both a means and an end to making effective
decisions.

Non-Requlatory Interventions

This fourth category of major decisions is intended to exa-
mine the decision-making processes of the regulatory agen-
cies or government departments in the design and implementa-
tion of information, advisory, consultative, and research
type programs. The principal intent of these programs is
usually to supplement the traditional compliance programs
with information and expenditure programs designed to either
advance the study or knowledge levels of external client
groups in the field of occupational health and safety in the
hope that this will increase the momentum toward self comp-
1iance.




In reviewing the programs in British Columbia that would
fall in this category, suffice it to say that there is no
consistent formal or informal decision-making process re-
garding these types of interventions. These programs tend
to exist as a result of the success of the particular de-
partment in negotiating the necessary funds through the bud-
geting processes. It was pointed out in the preliminary
report that programs of this nature tend to be a lower
priority and whatever budget cuts are made, these groups
fall quickly beneath the axe. The statutory and requlatory
programs get first priority and whatever money is left, is
what these non-regulatory interventions obtain. They tend
to be developed on an incremental basis and function as a
supplementary operation to the compliance programs. Because
they tend to be structured separately from the compliance
programs, they often operate in some isolation from the
actual priority client groups of the compliance programs.
Their evolution and development is a function of the energy,
ingenuity and expertise of the people available at that
point in time.

The consultation and accessibility of the decision-making
processes leading up to the development of these programs or
their operation and revision, is subject to the day-to-day
informal discussion and operation. In almost a classic
marketing sense, these programs tend to evolve in an incre-
mental fashion based on discussions of what the clients
require, and what product deficiencies exist in the particu-
lar marketplace for occupational health and safety servic-
es. It is not a formal or consistent marketing approach
that is applied but rather one characterized by ongoing
discussion and consultation with a variety of policy actors
and external client groups. For this reason we do not feel
it is wuseful to chart any particular decision-making
process.

In conclusion, the various regulatory agencies and govern-
ment departments responsible for occupational health and
safety appear to have had their plate full with regards to
open and accessible decision-making processes in the other
three decision-making areas and these minor programs pale by
comparison.
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APPENDIX D

The Alberta Experience

In Alberta, the emphasis on occupational health and safety
grew with the Gale Commission in 1976 66. and the subse-
quent reorganization of the occupational health and safety
functions into a separate organization with 1it's own
Minister.

The establishment of this independent organization in early
1979 integrated the traditional occupational health and
safety functions from the Ministry of Labour, the Ministry
of Health and the Ministry of Natural Resources under one
roof while at the same time closing the distance to the
Workers' Compensation Board.

Unlike the other provincial jurisdictions under considera-
tion, the Alberta government has such an overwhelming major-
ity in the provincial legislature that it is not subject to
the critical day-to-day pressures that several of the other
provincial jurisdictions where either slim majorities are
potentially threatened on a day-to-day basis or where the
government is already in a minority position. However, the
interesting aspect of this overwhelming majority in Alberta
is the increased emphasis given by all government depart-
ments in Alberta to extensive consultation in an effort to
ensure that this overwhelming majority does not result in
less effective government decisions. As one respondent com-
mented:

"The premier has been quite insistent that changes in
regulations be subject to extensive consultation with
all the affected parties and that wherever possible,
consensus be developed before the issuance of a parti-
cular regulation.”

As a result of this emphasis on openness and accessibility
of government decision-making in Alberta, the occupational
health and safety organization has experimented with a num-
ber of significant fully different approaches to this con-
sultation. And although we can describe the processes that
have been employed and the attitude and opinions of the
policy actors as they went through the process, insufficient
time has passed since these processes were concluded, to
allow any overall evaluation.

Summary

By way of an overview, the most significant change that has
undergone a major decision-making process was the current
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Occupational Health and Safety Act-1976 and the Occupational
Health and Safety Amendment Act-1979. The statutory
framework has been in existence for some time and has not
received any major amendments in recent years. The only
amendments of note would be the inclusion of the Mining Act
provisions as part of an omnibus framework (i.e. the
Occupational Health and Safety Amendment Act-1979).

The major characteristics of the decision-making processes
employed in the revisions to the regulations in the last
year and a half have been the following;

1. The publication of a formal first draft of amend-
ments for review by a diverse group of interested
client groups involved;

2. Formal meetings with individual groups who res-
ponded to these initial drafts;

3. The establishment of formal tri-partite coopera-
tion between the Alberta Federation of Labour, the
Alberta Chamber of Commerce and the Occupational
Health and Safety Division for the development of
a jointly-owned process to review and revise the
regulations;

4. The establishment of a bilateral steering commit-
tee between the Alberta Federation of Labour and
the Alberta Chamber of Commerce to design and
implement an open public conference to formally
revise the draft regulations;

5. The provision of resource people from the occupa-
tional health and safety division to the confer-
ence to assist in the discussions and explanation
of the revised versions of the draft regulations;

6. The publication of a formal conference document
outlining clause by clause, the amendments to the
draft regulations.

In many respects, our methodology is designed to identify
and evaluate those formal, concrete or overt mechanisms that
are often utilized by regulatory agencies and departments to
improve openness and accessibility. In the case of Alberta,
we should also make special note of the unique and very ex-
tensive informal and ongoing dialogue that exists between
virtually all levels of the occupational health and safety
division and the broad base of external client groups. By
this we mean to say that, although the Alberta Occupational
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Health and Safety Division has experimented in some radical-
ly new and different ways with formal mechanisms, such as
this Regulations Conference in Red Deer in February 1980, an
intricate part of the way it conducts its day-to-day
business is the fact that it is continuously in touch with
its external client groups and constantly reviewing, revis-
ing and reshaping its perspectives and approaches based on
this continuous input. It appears to be a significant
characteristic of how the Occupational Health and Safety
Division does business and this was frequently cited by the
external client groups as a beneficial characteristic of
their functioning process. Although most of the external
client groups were supportive of the formal efforts that had
been made by the occupational health and safety division to
improve the openness and accessibility, they were also
generally supportive of the normal way in which business is
done in Alberta.

And as a number of respondents pointed out, the frontier-
like characteristics of Alberta's industrial community seems
to promote a more open attitude generally as well as a rela-
tively new and to some degree inexperienced, group of policy
actors or stakeholders. Many of the participants in the
Regulations Conference were relatively new to the field of
occupational health and safety and viewed it as an educa-
tional vehicle to improve their level of knowledge and un-
derstanding of the regulations. And in this context, a num-
ber of the participants saw the conference as another step
in the ongoing process of outreach aimed at improving their
ability to participate effectively in the ongoing decision-
making processes.

Regulations

The evolution of the decision-making processes of the amend-
ments to the regulations in Alberta really began in 1977
following the government's acceptance of the Gale Commission
Report on Occupational Health and Safety. This was combined
with the structural reorganization of the agencies respon-
sible for occupational health and safety and the expansion
of resources available to improve the state of worker health
and safety.

The standard government policy on the process for changing
or amending regulations is detailed in the following flow-
chart titled "Figure 14: Operating Procedures for Revising
Qccupational Health and Safety Regqulations-Alberta". The
principal characteristic of the formal policy is the exten-
sive consultation with a broad range of external clients
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at very early stages in the development of draft regula-
tions. And in fact, it is these initial and often informal
submissions, mini-briefs, and letters suggesting changes to
regulations which are accumulated for some period of time
and which subsequently become the trigger for a formal
review and revision of the regulations. As with most formal
decision-making processes regarding statutes or regulations,
the policy tends to concentrate on the procedural steps
necessary to obtain review and approval with the bureaucracy
and the government itself. This traditional emphasis upon
internal decision-making processes has been supplemented in
the Alberta model, by the extension of opportunities for
external consultation.

Although the mode of consultation, degree and quality are
unspecified in the formal documents, the experience in the
application of this policy in the occupational health and
safety area in Alberta has been extensive and would be con-
sidered a high-risk undertaking.

The actual experiences in Alberta in revising the occupa-
tional health and safety regulations are diagramed in the
subsequent chart titled "Figure 15: Flowchart of Revisions
to Occupational Health and Safety Regulations-Alberta”.

The trigger or initiator for this decision-making process
was a Conference sponsored by the Alberta Federation of
Labour in 1976 which reviewed the Gale Commission Report.
67. Perhaps the most significant characteristic of this
conference was the fact that the Federation of Labour invit-
ed the Chamber of Commerce to participate in the conference
which subsequently resulted in a joint brief to the govern-
ment on occupational health and safety policies and their
support and extension in the adoption and implementation of
the Gale Commission Report. As a result of this base or
foundation, the cooperation between the external client
groups provided a unique opportunity for the new and
embryotic occupational health and safety division to begin
developing a viable and credible working relationship with
these principal organizational groups.

In 1977 work began within the Occupational Health and Safety
Division on revisions to the regulations in a process of
integrating and extending the Gale Commission recommenda-
tions. These initial reviews resulted in a first draft
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which was subsequently published for the various external
client groups to review and invited their submission of
jndividual or joint briefs on potential changes or amend-
ments. These briefs were subsequently reviewed by the occu-
pational Health and Safety Division and followed up with an
extensive range of meetings with the individuals or groups
who submitted these briefs.

By early 1979, the Occupational Health and Safety Division
was created as an independent entity separate from the
governmental departmental structure. With the appointment
of a minister responsible for this new commission or agency,
the initial process for reviewing the regulations was temp-
orarily interrupted by the various external client groups.
At this point in time, their interest was in establishing
contact with the new minister and ensuring that the level of
cooperation and participation that was starting to emerge
was going to continue in an uninterrupted fashion in the new
organization. It was after a number of these meetings that
the initial concept of the tri-partite Conference on Regula-
tions was born.

Subsequently, a Steering Committee to be composed of the
Alberta Federation of Labour and the Alberta Chamber of Com-
merce was organized. It was this Steering Committee that
developed the conference with the backing and support of the
Occupational Health and Safety Division. Approximately nine
months after the formation of the Steering Committee, the
Regulations Conference was held in February, 1980. The
second draft of the proposed amendments to the regulations
was introduced and reviewed by all of the 280 participants.
The three day conference was considered by all the partici-
pants as a success. This is not to say that there were a
number of suggestions tendered for improvement or change for
any future or subsequent conference, but rather to highlight
the fact that there was strong support in the planning for
the conference, both during its actual operation and in the
subsequent days after its completion.

The process is still underway as indicated by the dotted
lines on the flowchart. The results of the input in discus-
sion received at the conference are being included into a
formal revision to the second draft of the regqulations,
which will then be vetted within the government and finally
approved by the Legislative Counsel. At that point in time,
it is planned to then circulate for one last check (proof-
reading) the final draft before it is submitted to the
Social Planning Cabinet Committee for final approval and
promulgation.



- 120 -

This experimental application in Alberta reflects the basic
and underlying working relationship that exists between the
occupational health and safety division and its principle
client groups as well as indicating the extent to which it
is prepared to take the risk in experimenting with this type
of open decision-making process. Our hope is that we will
have a subsequent opportunity before completion of the final
report to interview a number of additional respondents
regarding their final evaluation of the decision-making
process used at the conference.

The processes for establishing operating policies and proce-
dures for the interpretation and application of this legis-
lative framework are pending. As such we have not included
any detailed discussion of the former approaches. Similarly
the non-regulatory programs are subject to the same cons-
traint.
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APPENDIX E

The Ontario Experience

The province of Ontario has been undergoing, in the last
four years, some of the most significant changes to its pre-
vious programs in occupational health and safety. The Royal
Commission on the Occupational Health and Safety of Mine-
workers (The HAM Commission) was established in 1974 and
published its report and recommendations in August 1976. 68.
Since that period of time major revisions have been made to
the legislative framework, the organization structure of the
regulatory departments involved as well as dramatic increas-
es of resources allocated to occupational health and safety
programs. This major overhaul of the occupational health
and safety programs created a significant period of turbu-
lence and uncertainty both within the regulatory departments
themselves as well as with the external client groups. And
although everyone attempted to carry on business as usual
under the existing Tlegislative and program frameworks,
considerable uncertainty existed and it required consider-
able time and energy to respond and react to the various
decision-making processes employed.

Summary

Ontario has perhaps one of the most extensive and formalized
decision-making processes for initiating changes to the
statutes. The results of the Camp Commission on legislative
procedures resulted in a considerable opening up of the
internal decision-making processes and increasing the acces-
sibility of background information and rationales related to
the statutory changes being proposed to the Legislature.

The decision-making processes by which the requlations are .
revised has been under considerable scrutiny and pressure
for change, especially in the direction of consultation and
economic impact assessments. The decision-making processes
have been undergoing significant change and experimentation
during this four year period of time; and there is a growing
body of knowledge regarding the experiences of each of these
attempts and changing attitudes and expectations on the part
of the external client groups. The highlights of these
decision-making processes employed in the development of
Bill 70 and the regulations subordinate to that bill would
appear to be the following:

1% Formal provision in the statute for both notice of
intent to change the designated substances regula-
tions and sixty-day notice and comment provision
on the actual draft regulations for designated
substances; 69.
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2. Formal use of the Standing Committee on Resources
Development of the Legislature for public hearings
on the revisions to the act and regulations;

3. The tabling of the draft regulations subordinate
to Bill 70 at the same time that Bill 70 was being
reviewed by the Legislature's Standing Committee
on Resources Development;

4. The extensive use of public meetings throughout
the province to review basic philosophy and ap-
proach of the statutory framework for controlling
exposure to occupational health and safety hazard
as opposed to the traditional review of only the
individual clauses in the draft legislation;

5. Extensive use of consultation meetings with the
full range of external organizations and associa-
tions formally involved in occupational health and
safety;

6. The extensive and ongoing dialogue with an in-
creased number of interested parties on the major
shifts in the legislated responsibility system
which increase worker participation in occupation-
al health and safety on the shop floor.

The following schematic diagram titied "Figure 16: Flowchart
of the Amendments to the Occupational Health and Safety Omn-
1bus Act (Bi1ll 70)-Ontario”, attempts to 1llustrate the
basic sequence of events that took place in Ontario between
1976 and the proclamation of Bill 70 in October 1979. By
way of preface, it should be mentioned that the Omnibus Act
(Bil1 70) was preceded by an interim act titled Bi11 139
which was intended to be just that -- interim legislation to
assist in bringing legislative responsibility for all occu-
pational health and safety legislation under the Ministry of
Labour. As well, it made significant changes in the right
of workers to participate in their occupational health and
safety related matters. Bill 139 was introduced in the
legislature in October 1976 and was subsequently passed in
December 1976. This relatively short period of time was
accompanied by a fairly significant reaction on the part of
most external client groups, the employer groups in particu-
lar. The changes in the right to refuse unsafe work and the
provision of ministerial discretion to order mandatory joint
health and safety committees in high risk establishments
were major sources of contention. The unanticipated reac-
tion of a number of external client groups set the tone for
what was to become a decision-making »rocess. As Figure 11
points out, the actual process began in the early spring of
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1977 with a series of public meetings in major centres
throughout the province on the basic philosophical approach-
es to occupational health and safety. In many respects,
this attempt to seek input on the underlying principles on
which the Omnibus Act was subsequentiy structured, was
unique in its attempt to begin at first principles. How-
ever, the client groups and the policy actors were frustrat-
ed given their traditional orientation to actually reviewing
specific drafts of pending legislation. As a number of res-
pondents indicated, they weren't sure what would result from
their reactions to the "nine questions asked" and therefore
felt a bit intimidated and threatened less their answers be
used inappropriately. This lack of understanding as to what
was going to happen with the answers to the "nine ques-
tions" and increased the turbulence within this time period
and tended to exacerbate the concerns about Bill 139 from
the previous December.

Once Bill 70 was introduced in the Legislature, the Standing
Committee on Resources Development took the step of estab-
lishing public hearings in January and February of 1978 to
seek both formal and verbal input on the various client
groups. This extended process of presentation and question-
ing provided both an open opportunity to debate the issues
as well as review the results and proceedings of each
submission in the formal Hansard transcripts.

Bill 70 ran into substantial problems and was not presented
for the third reading until December 1978, in which time it
was passed. However, in view of the difficulties in getting
the appropriate regulations developed to accompany the new
statute, the bill was not proclaimed until ten months later,
in October 1979, along with its revised regulations.

In reviewing the comments of the respondents, many of the
groups felt that they had ample opportunity to provide input
and make their opinions known regarding the various versions
of the draft legislation. However, the almost unanimous
reaction was that they would have preferred or appreciated a
little more time in preparing their responses (more than the
often 30 to 60-day deadlines.) Nevertheless, and apart from
the fact that there is a fairly wide range of opinions
regarding the adequacy of the decisions themselves, people
felt that the opportunities for consultation were greatly
improved over those normally available and that it estab-
lished a baseline on which to build.
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Regulations

As a result of the restructuring of Bill 70 to extend cover-
age to previously uncovered occupations and work places, the
intent to designate the occupational health standards and
the restructuring of worker participation in occupational
health and safety matters on the shop floor, it created a
base for a whole range of previously untried requlations.
The existing regulations under the Industrial Safety Act and
the Construction Safety Act had to be supplemented by these
new needs and expansioned to cover previously unregulated
hazards.

We have examined two separate but parellel decision-making
processes involving regulations; one is the so-called gener-
al occupational health and safety regulations which are the
traditional ones pursuant to the former Industrial Safety
Act and the Construction Safety Act. The regulations devel-
oped for the mining sector were part of a three year plan-
ning exercise designed to separate from the statute (with
part IX of the Mining Act included, as in B.C.) all the
traditional regulations as part of the statute itself.

The development of regulations for the seven designated tox-
ic substances was precipitated by the concept of developing
specific standards for only those substances formally
designated under Bill 70. The decision-making processes for
revising the general regulations began prior to 1976 with
the ongoing input from various client groups on possible
changes to the existing regulations. The procedure regard-
ing revisions to regulations was to accumulate these let-
ters, briefs, and submissions from both the external clients
and the inspectorates and, on the basis of an annual review,
determine the relative merits and magnitude of proposed
changes. As a result of this catch basket approach, a first
draft of the regulations was created in response to a re-
quest from the Standing Committee on Resources Development
in January 1978. As mentioned in the earlier section on the
decision-making process for Bill 70, this was an unusual
request on the part of the Standing Committee of the Legis-
lature to request the tabling of the regulations concurrent-
ly with the draft statute. This first draft of the general
regulations was a result of a number of internal task forces
established within the new Occupational Health and Safety
Division. Internal task forces created these preliminary
drafts on the basis of their catch baskets or suggestion
files as well as through a range of meetings with external
experts particularly in the field of occupational health,
This first draft was tabled with the Legislature's Standing
Committee as well as circulated to a wide range of external
client groups for their formal comments and submissions. At
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the conclusion of the Standing Committee on Resources Devel-
opment hearings, an extensive range of some seventy-five
special consultation meetings were held with key organiza-
tions and associations in the field of occupational health
and safety in Ontario. These consultations resulted in dis-
cussions of the practicality, feasibility, and acceptability
of the draft regulation. The reactions and responses of
these groups in the spring of 1978 was subsequently intern-
alized and resulted in formal publication of a second draft
in the spring of 1979. This second draft was again circu-
lated for comment to a wide range of client groups and the
subsequent comments were reviewed, the draft revised and a
final draft proclaimed in October 1979 as part of the pro-
clamation of Bill 70. This process is illustrated in "Fig-
ure 17: Flow Chart of the Revisions to General OH&S Regs.
Under B111 70 - Ontario.”

The designated substances regulations were run parallel to
these general regulations. We felt it appropriate to review
the designated substances regulation in a parallel fashion,
As mentioned earlier, Bill 70 was a significant departure
from the traditional statutory approach to regulating toxic
substances. [t attempted to reduce the need to regulate
individual standards for each toxic substance by providing a
general provision in the Bill which would allow enforcement
when a particular substance was found to be hazardous with-
out requiring the traditional naming and identification of
all the toxic substances in the ACGIH list of hazardous sub-
stances. This general provision was supplemented by the
provision to designate specific toxic substances for full
blown regulation treatment (e.g., asbestos, mercury). And it
is these regulations of toxic substances to provide full
blown treatment that have commonly been called the designat-
ed substances regulations. The background research on the
designated substances regulations began in 1977 when the
concept of designation was first developed. With the naming
of seven specific substances to be considered for designa-
tion in the late fall and early winter of 1977, preliminary
work began with the Occupational Health and Safety Division
on a first draft of the designated substances. These first
drafts were designed by internal task forces in consultation
with the leading occupational health and safety experts in
the province on these particular toxic substances. These
first drafts were subjected to the notice and comment provi-
sions proposed in Bill 70 and were formally Gazetted in July
of 1978 for preview and comment by the various client
groups. The sixty day comment provisions were extended and
ongoing dialogue and consultation continued throughout the
later part of 1978 and early part of 1979. The following
schematic diagram titled "Figure 18: Flowchart of Draft
Designated Substances Regulations (re: Bill 70) Ontario™
1ilustrates the preliminary steps undertaken to date in the
development of these regulations. And as is noted, the
process is yet to be concluded. It is our understanding
that discussions are still underway internally and external-
ly regarding the finalization of these designated sub-
stances.
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Again, as with the general regulations, extensive consulta-
tion, through notice and comment procedures, has been
provided for and appears to be revolving into an ongoing
form of day-to-day consultation. Although a number of the
directly affected industrial sectors have welcomed the
opportunity to increase the frequency and quality of
participation in these discussions, their concerns are for
ensuring that adequate time is provided them to facilitate
proper responses. This is of particular concern to a number
of the industry associations who require minimums of three
to six months lead time in order to organize their responses
through their various coordinating committees and ensure
that differences of opinion within their own organization
have time to be resolved adequately before presentation to
the government.

In view of the evolutionary stage of the legislative frame-
work and the regqulatory framework the Occupational Health
and Safety Division has only now been able to begin the work
of developing its new operating policies and procedures for
the compliance program, as well as the refinements to the
expanded non-regulatory programs. At this stage, we have
omitted any detailed consideration of these decision-making
processes in view of the limited applicability and
information available.
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APPENDIX F

Quebec: The Prelude to Bill 17

This chapter on Quebec is not a detailed historical analysis
of various studies and government initiatives in the area of
occupational health and safety regulation. Rather, we focus
specifically on Bill 17 (an Act respecting occupational
health and safety) which was assented to on the 21st of
December, 1979.

Factors Influencing Process

The process followed by the Government of Quebec in the dev-
elopment of Bill 17, however, has its roots in the approach-
es developed and applied in many earlier studies, as well as
in the evolution of commitments and relationships establish-
ed by the governments of Quebec during the 1970's.

Other interdependent factors influencing the process were
the existence of strong centralized interest groups repre-
senting a convenient point of focus for dialogue, as well as
the strong level of commitment on the part of the Labour
Movement to pressuring the government into reforms that were
long considered overdue. The expressed desire of Labour and
Management to be actively involved in the definition of
proposed changes in the area was also a factor.

In the early 1970's, the previous government regime estab-
lished a Joint Consultative Committee on Labour and Manpower
comprising senior Labour and Management representatives,
Labour as represented by five union representatives, two
from each of the respective trade union federations, the
Quebec Federation of Labour (QFL), 70.  the National
Federation of Trade Unions (CNTU) 71. and one representa-
tive from the Centrale des Enseignants du Quebec -- the
teachers. (This latter group withdrew their representation
from the consultative committee two years after it was
established.) The employer representatives, of which there
were five, were selected from members of the Conseil du
Patronat 72. and the Canadian Manufacturers Association.
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This Joint Consultative Committee was established to advise
the Minister of Labour on all matters relating to the
responsibilities of his portfolio including the effects of
other government policies and legislation on the clients and
programs of the ministry.

The expectation of Labour and Management at the time the
Consultative Committee was established was that the govern-
ment would act on proposals which could be jointly agreed to
by the Labour and Management interests represented on the
committee. It was thus perceived as having the potential to
play more than simply an advisory role to government in the
making of decisions relating to both regulatory and non-
regulatory programs in the "labour field."

The retrospective assessment of Labour and Management is
that the committee was never used in this way. It was sug-
gested that on more than one occasion, where Labour and
Management were in agreement, the government chose not to
act on that agreement and to act unilaterally.

While the "white paper" on occupational health and safety
traces the history of the major events leading up to Bill
17, it does not cover all of the various mechanisms and
studies which had been established at one point or another
to advise the government on the subject of occupational
health and safety.

Previous Studies: 1970 - 1976

One example, preceding the establishment of the Joint
Consultative Committee on Labour and Manpower, was the
Consultative Committee on Industrial Accidents established
in November, 1970, which had a very broad mandate to look at
all matters within the competence of "La Commission des
Accidents du Travail" including prevention, the inspection
function and Workmen's Compensation. Despite the broad
terms of reference and the creation of various sub-commit-
tees, the review never really got off the ground in a ser-
jous way and ceased to exist as such in the fall of 1971.
The only explanation which has been offered is that the
rather far-reaching changes which were being suggested were
seen to seriously threaten the existing internal infrastruc-
ture within government which, in turn, ensured its demise.

Between 1970 and 1975, there were at least five separate
initiatives aimed at dealing with mounting external pres-
sures from the Labour Movement and internal problems of
program coordination. These included the Consultative
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Committee on Industrial Accidents referred to earlier, the
Castonquay-Nepveu Report of 1972, the report of the consult-
ing firm, Mineau, Allard et Associfs, which studied the
objectives and operations of the Commission des Accidents du
Travail (this report made one hundred and twenty-five recom-
mendations and twenty months following the report, the
Quebec Federation of Labour was claiming that the government
had not acted on the report), the report of the consulting
firm, Pouliot, Guerard, Castonguay Associes Inc., which was
completed in early January, 1975, and the establishment of
an internal interministerial committee (Comité d'Hygiene et
de Securité du Travail) with representation from the inspec-
tion function of the Ministry of Labour and Manpower, the
mines inspection function of the Ministry of Natural Resour-
ces, the industrial environment function of the Ministry of
Municipal Affairs, the planning secretariat of the Ministry
of Social Affairs, a representative of the Commission des
Accidents du Travail and a representative of the Ministry of
Justice.

In February, 1975, a regulation respecting the quality of
the Occupational Environment was being proposed under the
Environment Quality Act. Because of the requirements for
notice and comment when the proposed regulation was publish-
ed in the Quebec Gazette, it was noticed that it was in
conflict with a 1972 regulation concerning industrial and
commercial establishments. The Joint Consultative Committee
on Labour and Manpower, to whom the proposed regulations had
been referred in accordance with established practice,
referred the matter to the Interministerial Consultative
Committee.

With limited employer and labour consultation, this inter-
ministerial committee produced a composite unified code of
existing regulations from the different ministries. How-
ever, it became apparent that in order to rationalize the
regulations from the various ministries, basic legislative
changes would be required to the actual statutes for which
the individual departments were responsibie.

At the time the interministerial committee was looking at
this matter, the Quebec Federation of Labour began to in-
crease its profile on the health and safety issue. At a
convention held in December, 1975, the Federation developed
a comprehensive position paper on occupational health and
safety with very specific directions to the government as to
what Labour felt should be done.
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The Beaudry Commission

Also in 1975, the previous Liberal Government appointed a
three-man commission under the chairmanship of Mr. Justice
Beaudry to study health conditions in the asbestos industry.

This was a most significant study, both in terms of process
and in terms of providing an illumination of the occupation-
al health issue generally. While its mandate was related to
asbestos, Beaudry's recommendations in effect called for
major reform of the whole occupational health and safety
system,

The fact that the report of the Beaudry Commission was not
recognized in the White Paper as having a significant impact
on its own conclusions was probably less a reflection on the
Commission and more a reflection on the fact that Beaudry's
report was submitted at the end of October, 1976 -- a month
before the Government in Quebec changed hands.

It is worthwhile looking a bit closer at the Beaudry Commis-
sion because there is no doubt that it had a significant
impact on the process and content relating to Bill 17.

The Commission was appointed in 1975, following a four-month
strike in the asbestos industry. Comparisons were being
drawn with the bitter strike of 1949 and there was a great
deal of public support for the strikers.

The Government felt itself to be under considerable pressure
and, accordingly, asked the Mines Inspectorate in the
Ministry of Natural Resources to make a report on the
asbestos situation. Upon receiving the report, the govern-
ment realized it had a problem. Its guidelines were acknow-
ledged internally to be inadequate and unenforceable.
Beaudry's Commission was appointed to diffuse the issue,

The Commission was a full public enquiry. It travelled
extensively across the Province, received between 50 and 60
briefs and listened to testimony from anyone who wanted to
appear before it.

It is both interesting and significant to note the role of
the media. Because of the interest of the general popula-
tion in the issue, the Commission had extensive press cover-
age. This reinforced the Commission's credibility and, just
as importantly, increased worker, employer, government and
general public awareness of occupational health as an
issue. It exposed the inadequacies of the existing system
-- particularly in the definition of responsibilities -- and
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their execution by employers and the government. Its recom-
mendations for a complete overhaul of the occupational
health and safety system received broad coverage.

In essence, Beaudry's greatest contribution was in taking
the 1id off occupational health as a major public and polit-
jcal issue. It made continued tolerance of the status quo
out of the question for any political regime.

In addition to creating an awareness of the problem and
acceptance of the need for change, he provided a new sense
of legitimacy to the case being taken to the government by
the Trade Union movement.

1976: Change of Government

In 1976, the government changed. In the spring of 1977, the
government convened a major tri-partite economic conference
to discuss with employers and unions the major economic
issues and opportunities facing Quebec. The consensus of
opinion at the time was that something had to be done about
the subject of health and safety in the workplace. Immed-
iately following the economic summit, the government made a
public commitment to address the issue in close cooperation
with Labour and Management.

Designation of Mr. Marois

In the wake of an interdepartmental committee which had been
perceived as unable to affect the kind of change which the
government had now openly committed itself to, the decision
was taken to assign the responsibility for a major review of
occupational health and safety to a minister who was not
directly associated with any of the existing programs or
organizations. The task was given to Mr. Pierre Marois, the
Minister of State for Social Development.

Because of the complexity of issues and interests, the
minister opted for the development of a "white paper" on
occupational health and safety.

Furthermore, because of the public commitment to a coopera-
tive approach, it was also decided to have employers and
workers collaborate on the "process" of how the "white
paper" would be developed as well as on the substantive
recommendations for change as they would ultimately affect
the legislation and organization of programs.
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Establishment of Sub-Committee of the Joint Consultative
Committee on Labour and Manpower

In the fall of 1977, a sub-committee of the Joint Consulta-
tive Committee on Labour and Manpower was struck. It was a
bi-partite sub-committee reporting through the Consultative
Committee to the Minister of State, Mr. Marois.

This sub-committee on occupational health and safety com-
prised five employers and the four representatives from the
two trade union federations. It was chaired by the govern-
ment appointed President of the Joint Consultative Committee
and reported to the Minister of State.

It represented a source (but not an exclusive source) of
information to be used as a basis of analysis by a secretar-
jat attached to the Minister's office. it was also a ve-
hicle for coordinating consultation with the major Labour
and Management constituencies on proposals developed by the
secretariat for change.

The process was essentially as follows. A number of issue-
specific working papers -- mini-drafts of approximately
thirty pages -- were prepared by the internal secretariat
and distributed in advance to sub-committee members. They,
in turn, coordinated the development of responses based on
more  elaborate  consultation with  their respective
memberships.

[t is significant to note that both Labour and Management
representatives on the sub-committee felt that relations
between themseives were positive. Neither of them, however,
felt very comfortable about the process or, more specifical-
ly, about the relative openness of the government,

It was alleged by some, for example, that documents provided
for members were essentially descriptive of past activities,
but Tittle, or no documentation, on specific proposals for
action.

The image one has is of a sub-committee which meets to
consider historical data, with some debate, particularly by
the employers, as to its merits. But, generally, there is
agreement around the table that there is a problem. On the
other hand, the unions are using the historical data and the
general agreement that there is a problem, to discuss the
major principles and issues which arise therefrom.

No specific information is being fed into or developed from
within the sub-committee on recommendations for specific
future action. They, it appears, are being developed inter-
nally within the government.
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As one management representative expressed, "Relations bet-
ween management and labour were excellent because there was
no risk to either side. We were talking past experience;
they were talking policy and ideology. We never got to the
real issues of 'what' and 'how', just points of view and
attitudes relating to 'why' there was a need for change and
general directions for the future."

Informal Process

Supplementing the formal process of consultation was an
informal process. This represented a series of direct con-
sultations between the minister and specific organizations
and individuals such as union leaders, Workmen's Compensa-
tion Board members, representatives of the Fé&dération des
medecins omnipracticiens du Québec, and the corporation
professionnelle des medecins du Québec and others who were
thought to be major “stakeholders" or "influencers" who
should or could influence the outcome of the review process,

The purpose of these "off-the record" sessions was to ex-
change information and to allow the minister to test, with-
out prejudice, the boundaries of the "formal" positions
stated by the interest groups, as well as the proposals for
change being generated by his staff and the sub-committee.
It also provided an opportunity to sell or condition the
individual or organization in respect to changes which were
being contemplated. In addition, they also served as
follow-up sessions with individual interests on issues which
the sub-committee could not achieve agreement on.

The Issue of the Physicians

At this point, some reference must be made to the govern-
ment's relations with the physicians, and in particular, the
occupational health physicians.

With occupational health becoming more visible as an issue
and the shortcomings of the existing system better document-
ed through studies such as the Beaudry Commission, there
were bound to be substantial differences between the strong-
ly, free-enterprise-oriented, physicians and an essentially
socialist government, as to what might constitute an approp-
riate prescription for the problem. The various organiza-
tions representing physicians were excluded from the formal
consultation process despite requests to participate. It is
not quite clear why they were excluded; however, there has
been some suggestion that they were perceived as being too
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closely alligned with employers and employer representatives
on the sub-committee; and secondly, their private sector
orientation was inconsistent with the pre-disposition of the
new government to incorporate the delivery of occupational
health services within the context of its community health
development system.

The government could arque that the pressure from the unions
was so strong and so critical of the old system that it had
no choice but to make it clear both in law and practice that
the occupational health physician was part of an overall
public occupational health services system whose primary
role was to protect and ensure the health and safety of
Quebec workers.

In addition to the bi-partite sub-committee of the Joint
Consultative Committee, two other committees were establish-
ed which also reported to the minister. One was an "Inter-
ministerial Committee" comprising representatives of the
interests most directly affected such as the inspection,
community health and compensation functions, as well as
representatives from the Ministry of Industry and Commerce
who were concerned about the broader economic aspects of the
review. The other was a "Scientific Committee" comprising
external technical resource people. This last committee was
short 1lived, as its functions, related to planning and
evaluation of technical research papers, were handled
directly by the minister's own secretariat. These
committees were chaired by the Coordinator of the
Secretariat.

The final draft of the "white paper" was received by the
members of the bi-partite subcommittee at the beginning of
August, 1978 with a deadline to present final comment by the
beginning of September. The short period for response was
considered adequate given the elaborate process of consulta-
tion leading up to the "white paper".

At the end of August, 1978, the employers convened a meeting
of approximately thirty members to consider a proposed
brief. There were several more meetings of the bi-partite
sub-committee during September and the early part of October
immediately preceding the publication of the "white paper"
on the 19th of October, 1978.

Between March, 1977, when Mr. Marois received his mandate
and publication of the "white paper" in October, 1978, the
sub-committee, as such, had met approximately twelve times,
[t is virtually impossible to give a detailed account of all
of the formal and informal consultations, including both
written and oral exchanges, which were carried on by the
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government with various interest groups and by and within
the interest groups themselves.

Labour and Management Perceptions of Sub-Committee Process

Labour's view of the effectiveness of the bi-partite sub-
committee was positive. While the parties maintained their
official positions for public comsumption, the meetings were
generally perceived as productive and carried out in a
cooperative atmosphere. Another reason which might be
suggested for Labour's satisfaction with the consultative
process has nothing to do with the process itself, but
rather with the proposals which were put forward by the
government which largely reflected the positions which
Labour had been pressing for some time.

Management's view, on the other hand, was that while the
process of consultation was extensive, one should not con-
fuse cooperation with resignation to what was felt to be an
inevitable conclusion based on a perceived impermeable
alliance between the government and certain segments of
organized labour. For some representatives of management,
the process was, and was seen to be, a charade. They felt
they had to go through it to demonstrate their commitment to
the issues and to protect their specific interests in that
forum. It was perceived as having some general benefit in
improving Labour and Management communications, but it was
not an effective vehicle for bringing the two parties closer
together on specific solutions related to the occupational
health and safety problem.

Bill 17

The Bill (Bill 17 -- an Act respecting occupational healith
and safety) was introduced on the 20th of June, 1979 for
first reading.

In early July of 1979, the Conseil du Patronat struck a
small committee of management representatives to review the
Bill clause by clause. At the beginning of August, a brief
was prepared and subsequently reviewed and endorsed by a
general assembly of employer associations of the Conseil and
some individual companies were represented when the brief
was officially presented before a parliamentary committee in
September, 1979.
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Management's official reaction to the proposed Bill was seen
by Labour and the government as stronger and more critical
than its position taken during the discussions leading up to
the "white paper". Underlying Management's strong reaction
to the Bill itself,.

Among those most unhappy with, and indeed surprised by, the
Bill were the physicians. In their view, they were taken
for a ride -- appeased by subtle assurances that the Bill
would be "reasonable" and perceived as Feasonable within the
medical fraternity.

Because of the fragmentation among the organizational inter-
ests representing doctors, they were not able to mount an
effective lobby after the Bill had been introduced. They
were also rather unhappy with the Opposition Party's appar-
ent lack of interest in or appreciation of the issues and
implications of the Bill.

A1l told, sixty-nine briefs were presented to the government
on the proposed legislation. Of these, sixty-three were
heard by a Commission of the National Assembly (Committee of
the House).

The fact that the Committee heard the number of briefs it
did, is offered as testimony by the government of the impor-
tance attached, not only to the subject matter, but to an
open process of decision-making,

An elaborate internal process was established to analyse and
evaluate all of the briefs to ensure that no points had been
overlooked. The observations were examined in relation to
specific sections of the Bill and were evaluated in relation
to the supporting arguments presented.

The actual passage of the Act itself through the Legislature
was seen to go smoothly for the government. For the inter-
est groups outside government, this could be explained by a
reasonable feeling of satisfaction on the part of the Labour
Movement, a general feeling of resignation on the part of
employers and an inadequate base of support for the physi-
cians. All of this was reinforced by the absence of any
challenge from the Opposition in the Legislature on what
were considered to be the main points of contention.
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The Act Itself

The Act itself represents a significant development in occu-
pational health and safety requlation in Canada, particular-
ly in light of the emphasis given to process and structure.

This is supported by the opening paragraph of the explana-
tory notes to the Act which states that:

"The objective of the Bill is to provide mechanisms for
the participation of workers and employers in the elim-
ination of the cause of work accidents and occupational
diseases."

For example, the Act calls for the establishment of a Com-
mission which will be run by a bi-partite executive board of
fifteen members with equal representation from Labour and
Management. The government-appointed chairman will also
hold the office of director-general of the commission.
There is also provision for an executive committee consist-
ing of the chairman and one employer and worker representa-
tive designated from their respective members on the commis-
sion.

Thus, in the structure of the commission, the government, in
theory at least, is committing itself to acting upon what-
ever Labour and Management can agree upon within the scope
of the statute. While their role is essentially to guide
the government with respect to the setting of priorities,
they have the power to determine what sections of the Act
shall be operative or not. Under the regulations which can
be made pursuant to the Act, they can determine the stan-
dards for the regulation of toxic substances or exempt any
category of workers, employer or establishment from the
application of the Act or certain of its provisions.

It is interesting to note, however, that the government
backed off the recommendation in the "white paper", which
incidently was supported by both Labour and Management, that
full-time representatives for Labour and Management be
appointed to a small executive committee of the Board of the
Commission which was to be responsible for day-to-day admin-
istration. The way the Act is currently structured, de
facto administrative control clearly resides with the
government. Section 154 of the Act clearly states that "The
director general of the commission is responsible for the
administration and direction of the commission".
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This is reinforced by the part-time and representational
nature of the Labour and Management appointments provided
for in the Bill.

Similar to trends in other jurisdictions, Bill 17 also calls
for the establishment of joint health and safety committees
in certain circumstances and for joint sector-based associa-
tions for the purpose of ‘“providing the workers and
employers of each sector they represent with training
information and counselling services in matters of occupa-
tional health and safety".

Quebec goes beyond other jurisdictions, however, in legis-
lating occupational health programs and effectively placing
the services of the occupational health physicians under the
control of the Community Health Department and the Health
and Safety Committees within specific establishments.

The objective of the government in the process it used for
the development of the Bill, as well as the Bill itself, is
to facilitate the assumption of responsibilities by workers
and employers for health and safety in the workplace. To
this end, the Bill provides for:

1. Access to information and occupational health services;

2. Educational opportunities, particularly for workers and
their leaders; and

3. More detailed elaboration of duties, rights and respon-
sibilities of the respective interest groups.

By ensuring better access to information, services and
educational opportunities and, at the same time, regulating
a more effective "balance of power" between the employer and
the worker, the government is hoping that it has found the
formula to self-compliance and self-reliance.

Conclusion

In conclusion, it is still too early to assess the process
and structure outlined in the new Act. Certainly, one can
say that the process leading up to the development of the
"white paper" and the Act itself has given rise to certain
expectations on the part of Labour and Management regarding
their ongoing role in the planning and evaluation of all
programs, regulatory and non-regulatory, relating to occupa-
tional health and safety.
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The fact that full-time Labour and Management appointments
to the Executive Committee of the commission was not endors-
ed in Bill 17, and that the government proceeded with the
reorganization of policies and programs even before the
appointment of the Board, has led some Labour and Management
representatives to feel that there has been a retrenchment
from the principle of bi-partism established in the "white
paper". They see the bureaucracy quickly moving to esta-
blish or reestablish its control over process, policy and
program development.

In retrospect, the Quebec Government has provided a reason-
ably open structure for ensuring dialogue with its major
Labour and Management consitituencies. It would appear that
it has been less open in its process by controlling the
timing, content and flow of information between itself and
its external publics. It appears to have carefully balanced
its inherited legacy of commitment to a consultative ap-
proach with its own internal political and bureaucratic
assessment of what was required to correct the deficiencies
in the regulation and administration of occupational health
and safety in Quebec.

The real test of the government's expressed committment to a
consultative process aimed at facilitating and being respon-
sible to Labour and Management agreement in this area will
come as it moves to the issues which really determine the
ultimate impact of the Legislation. These are the specific
regulation including health and safety standards and the
administrative policies and procedures governing their
enforcement.

Nevertheless, since the machinery for implementation is
still in the formulation stage, one can still say that on
the surface at least, the developments in Quebec leading up
to and including Bill 17 represent a significant attempt to
achieve a cooperative approach to decision-making between
government and the key private sector interests.
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Respondents Interviewed

Government 4
Labour @
Management 4
Physicians 3
Former Commission Head 1

(Four key respondents were interviewed twice to verify
initial findings and ensure a reasonable balance of
perspectives)
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APPENDIX G

Overview of Standards Development in Canada

Quietly and subtly underlying all this discussion, consulta-
tion and evaluation of legislated minimum standards is a
massive program and network of organizations constantly re-
vising, up-dating and creating new non-legislated or volun-
tary standards. It is these non-legislated or voluntary
standards or gquidelines that often end up as legislated
minimum standards (e.g. the T.L.V.'s of the ACGIH, wire rope
standards for cables on mine hoists, material strength stan-
dards to reduce risk of equipment failures) or are indirect-
ly given the force of law by the technique of "referencing".

Since our investigation is of the decision-making processes
used to determine, among other things, legislated minimum
standards (i.e. standards included in the statutes, regula-
tions and/or operating policies of the compliance programs),
it is critical to examine briefly the decision-making pro-
cesses used in the development of these so-called non-legis-
lated or initially voluntary standards. As one respondent
said:

"Most legislated standards have their roots or origins
in some former voluntary standard. We've relied on
this on-going development of technical voluntary stan-
dards to prevent the problem, if possible and where
this has not worked, to convert it into a legislated
standard with the force of the law behind it."

A standard has been defined by the Standards Council of Can-
ada as a set of "approved rules for an orderly approach to a
specific activity". Standards documents, the physical mani-
festation of standardization, play an important role in the
social and economic development of a country. They provide
means to enhance commerce, trade and open communication;
they provide an avenue for achieving a higher quality of
1ife through improving levels of health and safety; and they
make routine activities systematized so that creative ener-
gies may be turned in more innovative directions.

Standards are to be found in all areas of our lives, from
standards governing the manufacture of bicycles, to stan-
dards applied to the thickness of writing paper, to stan-
dards governing safety equipment in the workplace and stan-
dards related to Threshold Limit Values (TLV's) of toxic
substances in the workplace.

Voluntary vs. Mandatory Standards

The majority of standards in operation today are said to be
voluntary. This term applies both to the process of devel-
opment and the subsequent application of the standard. The
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standards are accepted voluntarily by the private sector or
the public sector or both because they believe that the
standards in fact meet the needs of the Canadian economy by
"reducing unwarranted variety".

When a standard is referred to in government regulations or
in a statute it becomes what is termed a mandatory or legis-
lated standard. Standards created by such bodies as the
Canadian Standards Association (CSA) may be referenced in
their entirety by the particular form of legislation. On
the other hand, the drafters of this legislation may choose
to embody a standard in the legislation in the form of the
detailed standards document.

There are problems however, with referencing standards in
legislation. Many questions have arisen around this issue:
If the standard is amended, does the standard automatically
become part of the law? What happens with obsolete stan-
dards such as the one requiring all moving vehicles to carry
buggy whips? Related more to the issue of mandatory stan-
dards generally is the question of who decides that compli-
ance has been achieved? Some system of third party testing
ijs obviously needed. Finally, at the present time there is
no provision for automatic revision of standards referenced
in Federal legislation. This relates to the question of
amendments. No satisfactory answers have been provided to
these questions as yet.

The Development of a Voluntary Standard

The activities which go into development of a standard are
worthy of comment. Initially a need is expressed in some
way or form. This need can be expressed by individuals,
consumer groups, associations, manufacturers, government or
existing standards-writing committees. Inquiries are then
made as to whether such a standard already exists. Direct-
ories 1listing Canadian standards and standards in other
countries are usually checked. If no acceptable standard
exists then the process for developing a new standard will
begin,

Normally this involves the formation of, or assignment to, a
technical committee. Members of these committees express
diverse viewpoints which must be adequately represented in
the preparation of any new standard. The composition of
such committees is a very delicate matter, particularly be-
cause proper balance must be maintained amongst those who,
for example, have specific interest in the production of the
particular material in question, those who are going to use
it, and those having no special interests, but whose spec-
ialized knowledge in setting out the technical requirements
is essential.
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In the committee meetings all relevant information and crit-
eria required for the development of the standard will be
presented. A draft document will then be constructed, pre-
sented, and discussed. The process may take four or five
meetings with accompanying drafts before a final agreement
and a final draft is worked out. In this situation the word
"consensus" is well used to describe the work of such com-
mittees. For all standards which will affect the public,
the public itself is encouraged to make comment. For examp-
le, the National Building Code of Canada is revised every
five years, with drafts of the proposed revisions available
to the public and announced through the appropriate trade
press and news media.

When all comments have been considered and the draft is
amended accordingly, the standard is completed and made
ready for promulgating. Arrangements are made for distribu-
tion of the final copies as well as the publicity associated
with it.

There are many objections to this decision-making process --
the most obvious one being the length of time it takes to
develop a standard. Sometimes it can take up to five years
to develop a standard. Since the committees are voluntary,
their committee work does tend to take second place to their
every day professional activities. In addition, members of
technical committees tend often to be representatives of
special interests. Thus a manufacturer may be there because
he wants to have his own standard adopted, thereby avoiding
national standardization; individuals may sit on the commit-
tee and be indifferent to the majority of items being dis-
cussed because their interest is directed only to one; all
contrasted with people who are earnestly striving to reach a
rational and reasoned conclusion. Finally, difficulty and
time may be added to the standards-writing process by the
semi-legal character of the wording.

These issues were addressed in an editorial in The Engineer,
a British technical weekly, which appeared in the February
13, 1959 issue. An anonymous editorialist described the
process thus:

"But what really slows things down even more than the
inevitable gradualness of drawing a number of indivi-
dual minds into agreement is the periodic need for
someone to do something instead of merely talking about
it.

"To prepare a new draft of a specification, only partly
agreed already, it may be necessary to examine the min-
utes in order to try to make some sense out of the pro-
posals agreed to in the past, which may turn out to be
conflicting in the present; to make calculations and to
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prepare drawings. This work is usually done by a com-
mittee member (or his staff) as an unrewarded addition
to his normal duties. It cannot be given high prior-
ity. The 'atom' of time for it is usually three months
or so. Very often a volunteer must sadly say that it
may take six months and would it not be more efficient
to accept his own standard which he can let the commit-
tee have tomorrow? Failing the alternative (which is
rarely accepted) the years may roll by so that when a
standard is eventually published the committee nominal-
1y responsible for it may include but few of the origi-
nal members." .

Quite apart from the logistical difficulties of drawing to-
gether a number of individuals with different interests, in-
vestments, levels of knowledge and amount of time to devote
to the project is the question of criteria. It is only up
to a certain point that committee decision-making on a stan-
dard can be based on rational and scientific criteria.
After this, emotional and political factors, social and
economic factors, come into play. These factors are partic-
ularly noticeable in the development of standards in the
areas of occupational health and safety. In occupational
health, for instance, the determination of time-dose rela-
tionships and the setting of these limits is clearly an area
where the decision-making process becomes difficult and pro-
Jonged.

Clearly humans cannot be used in experiments designed to
determine dose-response relations. Other alternatives must
be considered and very often these data do not exist. At-
tempts have been made to relate the pattern of disease in
humans to the level of exposure to harmful substances in the
workplace, as a guide to determining dose-response rela-
tions. Chemical analogue data have been gathered -- that
is, based on the assumption that chemically similar
substances produce biologically similar effects -- but there
are difficulties here as can be seen when the validity of
this assumption is questioned. Finally the use of animal
data in predicting human disease response presents probably
the most problems.

In the final analysis, the question of setting limits and
developing a standards document on an occupational health or
safety-related problem is wusually made with limited and
incomplete data. The work of these committee members repre-
senting their diverse interests, becomes the most difficult
at this point.

In Canada, the problem has been by-passed to a certain de-
gree by the adoption of these limits and criteria as set by
the technical committees of the American Conference of Gov-
ernmental Industrial Hygienists. Very often, a standard
developed in the United States will be taken up by a Cana-
dian standards-writing organization. A Canadian committee
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will be formed to "translate" the standard so as to adapt it
adequately to the Canadian situation. In occupational
health and safety, one  American  standards-writing
organization stands out -- the American Conference of
Governmental Industrial Hygienists (ACGIH). In particular,
the ACGIH's system of TLV's (Threshold Limit Values) has
been recognized and adopted by a number of provincial
governments.

Besides the ACGIH, there exists a number of other laborator-
ies and learned organizations in the United States which
develop standards frequently purchased by Canadian groups.
The American Society for Testing Materials (ASTM) and
Underwriters Laboratory of America (ULA) are prominent
amongst these. The ACGIH and the ASTM are the organizations
most often associated with standards-writing in occupational
health and safety. Their standards-writing activities are
monitored, like the Canadian system, by the American Nation-
al Standards Institute (ANSI).

Voluntary Standards Development in Canada

Standards have been developed in Canada since the early
1920's. The first standard was developed by the Canadian
Engineering Standards Association, which later changed its
name to the Canadian Standards Association (CSA). Between
1919 and 1970 a number of other standards-writing organiza-
tions were founded and became engaged in testing, certifica-
tion, and standards-writing. These organizations tended to
specialize in different subject areas of certification,
testing and standards-writing, although there was some over-
lap.

The CSA, incorporated in 1919, is involved in standards-
writing, certification, testing and also provides an inspec-
tion service, for many sectors of the Canadian economy. The
Underwriters Laboratory of Canada (ULC), founded in 1920,
provides certification and testing services, issues stan-
dards, specifications and classifications related to life,
fire and casualty hazards or crime prevention. The Canadian
Gas Association (CGA) began a testing, certification, and
standards-writing program for fuel-firing equipment in
1956. The Canadian Government Specifications Board (CGSB)
was formed in 1934, to deal with standard requirements out-
side the engineering field. This body is designed solely to
write standards and does not provide certification and test-
ing facilities. Finally, the Bureau de normalisation du
Quebec (BNQ) was founded in 1962 to provide standards for
the Province of Quebec. It does not provide certification
or testing facilties.
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With the exception of the CGSB, these standard-writing or-
ganizations are mainly not-for-profit organizations. They
obtain revenue from the sale of standards, from memberships,
and from government grants. Until 1970, these organizations
were writing and selling standards within Canada. Canadians
were linked with the international standards-writing network
to the extent that we were represented by the CSA on the
International Organization for Standardization (ISO) and on
the International Electrotechnical Commission (IEC), under
various auspices including the CSA.

In October 1970, Royal Assent was given to the Standards
Council of Canada Act. This Act of Parliament set up the
Standards Council of Canada (SCC) as the national standards
coordinating institution concerned with voluntary standard-
ization. Its mandate was "to foster and promote voluntary
standardization’. In 1ts role as a coordinating institu-
tion, the SCC took the overall responsibility for the devel-
opment of standards in Canada from the individual standards
writing organizations. In fact, in what some might have
called an imperious manner, the SCC granted "accreditation"
to five organizations who had collectively been writing
standards for up to fifty years. The SCC also took over the
responsibility of representing Canada on the two major
international standards organizations.

As might be expected, there was. some opposition to the
creation of the SCC. There was some feeling, as demonstrat-
ed by the relevant Parliamentary debates, that the already-
existing organizations were doing an adequate job of writing
standards and serving this need in the Canadian economy.
Despite this opposition, the Bill was passed, the SCC was
set up, and soon after its inception, developed the National
Standards System, aimed at embracing all elements in Canada
active in areas of standardization, certification and test-
ing. As can be seen in the figure on page 74, the SCC plays
a central role in the National Standards System. Canadian
representation on the two international organizations has
been assigned to twqQ Canadian National Committees, one for
the IS0 and one for the IEC.

One of the areas of concern for the already existing stan-
dards-writing organizations was that of the division of
subject area. When the SCC came into being, agreement
amongst the (now) accredited standards-writing organizations
was reached on the division of standardization responsibili-
ties on eighty per cent of their current activities. The
remaining twenty per cent of the areas are still being dis-
cussed, as are the assignment of new areas which become the
object of standards-writing.
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The National Standards System

—— QPERATIONAL ELEMENTS
— — — — ADVISORY ELEMENTS

A e o s o e

SWO
ADVISORY
PANEL
(SWOAP)

CANADIAN NATIONAL
COMMITTEE

ON 1SO

(CNC/150)

(1SAC) ADVISORY
COMMITTEE ON
INTERNAT | ONAL

STANDARD | ZAT1ON

CANAD |AN NATI1ONAL
COMMITTEE ON
THE IEC
(CNC/IEC)

ADV1SORY
COMMITTEE ON
STANDARDS FOR

CONSUMERS (ACC)

o e e e e

ACCRED ITED
STANDARDS-WRIT ING
ORGAN I ZAT I ONS
(SWOs)

STANDARDS
COUNCIL OF
CANADA (SCC)

P My

(ACSIS) ADVISORY
COMMITTEE ON A
STANDARDS INFOR-
MATION SERVICE

COORD INAT ING
COMMITTEE ON
STANDARDS
(CCS)

ACCREDITED
CERTIFICATION
ORGAN [ ZAT IONS

(COs)

ADVISORY
COMMITTEE ON
CERTIFICATION &
TESTING (ACCT)

ACCRED ITED
TESTING
ORGAN | ZAT | ONS
(TOs)

— .ttty e e

COORD INATING
COMMITTEE ON FIRE
AND FLAMMIBILITY

TESTING (CCFFT)

* The standards-writing organizations (SWOs) accredited to the National Stan-
dards System are: Canadian Gas Association (CGA): Canadlan Government Speclfi-
cations Board (CGSB): Canadian Standards Association (CSA): Underwriters! Lab-
oratories of Canada (ULC): Bureau de normalisation du Quebec (BNQ).

** The Canadlan National Committee on the International Organization for Stan-
dardization (CNC/1S0) and the Canadian National Committee of the International
Etectrotechnical Commission (CNC/IEC).

INTERNATIONAL MEMBERSHIPS: The International Organization for Standardization
(1S0); The International Electrotechnical Commission (1EC); The Pacific Area
Standards Congress (PASC).

ORGANIZATIONS IN LIAISON: The Associate Committee on the National Building
Code (ACNBC); The Associate Committee on the Natlonal Fire Code (ACNFC).
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A major objective of setting up a National Standards System
was to work towards achieving some sense of conformity in
standards across the country. Consistent with this objec-
tive, the National Standards System has created and defined
the National Standard of Canada (NSC) as "a consensus stand-
ard approved by the Standards Council of Canada". The SCC
regards these National Standards as being essential in the
move toward increased interprovincial as well as interna-
tional trade. The economic advantages of this approach are
clear. The Massey-Ferguson Company in Canada for example,
manufactures four or five different kinds of tractors, so as
to conform with the different mandatory standards which have
been imposed by different provincial governments. Encourag-
ing manufacturers and governments to use voluntary consensus
standards will save time, increase conformity, and enhance
trade across Canada.

Again, in an effort to "foster and promote" cooperation,
harmonization and voluntary standardization, the Standards
Council of Canada created the Standards Information Service
in January of 1978. This information service is in the
process of building up a database of standards and related
documentation. Contained therein are standards published by
accredited standards-writing organizations. The service, by
maintaining a toll-free telephone service, can provide
information on standards to anyone who wishes to request
this information.

Qur links have been strengthened with the international
standards network. A document has been compiled by Mr. R,
P. Preston in collaboration with the SCC entitled Directory
of Standards Referenced in Canadian Federal Legislation.
This document 1s a step in the direction of fulfilling our
committment to the General Agreement on Tariffs and Trade
(GATT) signed in 1979 which was the result of the 1975 Tokyo
round of talks. The aim of this agreement is to reduce
trade tariffs internationally on a quid pro quo basis. The
GATT agreement, however, was signed only by the Federal
Government in Canada, and the mission of the SCC now is to
attempt to persuade provinces to participate in this agree-
ment. By being made aware of the standards which have been
referenced in Federal legislation, steps are being taken
toward simplification and rationalization of these stan-
dards.

The point of this overview is to countersink the character-
istics of the decision-making processes used by the Provinc-
es to set legislated or mandatory standards within the larg-
er and generally invisible decision-making processes used to
determine a wider range of voluntary standards.
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Federal Administration through Advisory Committees," in
Federal Contributions to Management. Edited by David
S. Broom. New York: Praeger Publishers, 1971, p.l6.

For a detailed description of the Regulation Reference
Research Study Areas see Responsible Regulation: An
Interim Report by the Economic Council of Canada,
November, 1979, pp.xi-xvi.

P. Manga, R. Broyles, Occupational Health and Safety:
Principle Issues and Dimensions of the Problems,
preliminary manuscript for Regulation Reference Study,
Economic Council of Canada, February, 1980, pp. 1-2.
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Alvin M. Weinberg, "Science and Trans-science."
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Improving Government Regulations -- A Progress Report,

United States, Office of Management and Budget, Sept.
1979, p.13.
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Ibid, p.15.

Responsible Regulation: An Interim Report by the
Economic Council of Canada, op. cit., p.70

Ibid, p.73.
Ibid, p.73.
Ibid, p.71.

Improving Government Requlations -- A Progress Report,
op. c1t, pp.18-19.

Ibid, pp.26-27.
Ibid, pp.27-29.

Interviews with administrators of occupational health
and safety repeatedly mentioned their inability to
obtain the necessary resources. They felt OH&S was
more important than other policy areas since they dealt
with injury and fatalities whereas other programs such
as "fish, fur and feathers" appeared to have easier
access to government resources.

M.J.L. Kirby, H.V. Kroeker and W.R. Teschke, The Impact
of Public Policy. Making Structures and Processes in
Canada, Canadian Public Administration, 1978, 21(3),
p.407.

Ibid, p.407.
[bid, pp.412-413.

B. Bruce Doern, (Ed.) The Regulatory Process in
Canada, Toronto: Macmillan, 1978, p.l6.

Personal interviews with administrators of occupational
health and safety programs.

M.d.l« Kirby et al, op. cits, p-416:

R. Williams and D.V. Bates, op. cit., p.608.
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40.
41.
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G. Bruce Doern, "The Political Economy of Regulating
Occupational Health: The Ham and Beaudry reports."
Canadian Public Administration, 1977, 20(1), p.32.

Ibid., p.34.
G. Bruce Doern, (1978) op. cit., p.l6.
G. Bruce Doern, (1978) op. cit., p.18-19.

G. Bruce Doern, (1978) op. cit., pp.19-20.

f
G. Bruce Doern and V. Seymour Wilson, (Eds.), Issues in
Canadian Public Policy. Toronto: Macmillan, 1974,
D380

G. Bruce Doern, op. cit., p.18.

For a catalogue of all major reports, commissions and
inquiries on each provincial jurisdiction since the
turn of the century, see Craig Paterson's unpublished
bibliography. The Ham Commission in Ontario, Boudreau
Committee in N.B., the Beaudry Commission in Quebec,
etc., were all examples of major governmental reviews
of occupational health and safety.

Several Administrators have commented that generally
the changes in programs, requlations, etc. too often
follow on the heels of some major catastrophe, multiple
fatality or major health scare. Very seldom does this
affect the entire legislative framework but rather the
specific standard(s) deemed faulty. Often the diffi-
culties of refuting the legislative recommendations of
a Coroner's jury are outweighed by the ease and accept-
ability of implementing these recommendations.

For detailed treatment of the major findings and an
analysis of the principal causes of safety-related
accidents and injuries see the parent study of which
this report is a component, Manga, Broyles; Occupation-
al Health and Safety: Principal Issues and Dimensions
of the Problems.
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The major "killers and maimers" on construction sites
are falls between levels, electrocutions and cave-ins.
The minimum standards approach to these hazards is to
require the employer, contractor or owner-client to
physically control these hazards by such things as
mandatory coverings, guard-rails, prohibition of
stilts, shoring, trench angling, lock-outs, etc., the
point being that often it appears as if the standards
are established in law primarily to place blame after
an accident has occurred rather than prevent it in the
first place. This raises the larger issue of legisla-
tive over-reach and the extent to which administrative
law can really be a preventative device.

Several occupational health and safety practitioners in
the field commented on how the problems had changed in
the last twenty years. In past years the problems were
termed major or catastrophy potential. Now they find
themselves dealing with items such as housekeeping,
fire exits, labelling, etc.

Representatives in all sample jurisdictions cited the
law frequency of prosecutions. Numerous examples were
cited where attempted prosecutions were seen as
impotent because of what were considered insignificant
fines.

Responsible Regulation: An Interim Report by the

Economic Council of Canada, op. cit, pp.30-31.

Ross, P.S. and Partners, Review of Organization and
Administration: Workers' Compensation Board of British

Columbia, Victoria, 1976.

Industrial Health and Safety Commission: Report, (Fred

T. Gale - Chairman), Edmonton, Alberta, 19/5.

Report of the Royal Commission on the Health and Safety

of Workers in Mines., (J. Ham - chairman), Toronto:

Ontario Ministry of the Attorney General, 1976.

Comite D'etude sur la solubrite dans 1'industrie de
1'amiante, Rapport final, (Rene Beaudry - Chairman),
Quebec, Editeris officiel du Quebec, 1976.

Interviews with labour, management and government
representatives reinforced the opinion that there was
an increase in union attention to occupational health
and safety and that this was a critical factor in the
increased visibility of occupational health and safety
generally.
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Changes in statutes and regulations in occupational
health and safety were often preceeded by selective
consultation with principals of the various client
groups. Informally known, these pending changes were,
in effect, done through an advance notice system.

Where regulation changes of a minimum standard would
1ikely require longer lead time to implement, "the
word" was put out that the clients should begin working
on the assumption of a more stringent standard for the
near future. This informal advance notice was also a
pre-conditioning vehicle to facilitate smooth
implementation and allowing the client groups time to
adjust to the changed standard. British Columbia,
Alberta and Ontario were examples of formalizing this
advance notice in their latest round of revisions to
their regulations (see Appendices for detailed analyses
of each of these provinces.)

Alberta in its latest round of requlatory revisions
asked the Alberta Federation of Labour and the Alberta
Chamber of Conference to manage the process of revising
the regulations. The Federation and the Chamber used
their organizations to identify participants and to get
their participation at the February Regulations Confer-
ence. British Columbia, because of its history of
formal public hearings on changes to the Regulations of
the W.C.B., maintains a cumulative listing of all part-
icipants and distributes draft revisions and notices to
a current list of 5000 organizations and individuals.

British Columbia's W.C.B. has, since its inception in
1917, been required by law to hold formal public hear-
ings on changes in its Regulations on occupational
health and safety hazards. In recent years there has
been internal and external pressure to expand the
accessability of these hearings. The new approaches of
the Board have included expanding the traditional one
day - one location hearing to multiple hearings around
the province.

Ontario established working advisory groups to help
draft "first draft" outlines of the designated sub-
stances standards. British Columbia has evolved to the
state where they formally constitute an advisory com-
mittee of revisions to the Regulations and then
formaily disband the committee prior to the public
hearings to allow each committee member to participate
in the hearing as a free agent.
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Multiple-stage comment opportunities can be graphically
seen from the flow-charts on B.C., Alberta and

Ontario. It should be noted that these flow-charts
show only the process of revising or creating a legis-
lated minimum standard. This entire process is
preceeded by all the consultative work of the voluntary
standards development organizations such as the CSA,
ACGIH, etc.

British Columbia is the principal example of this.
However, Ontario also published transcripts, through
Hansard, of the public hearings on the draft Requla-
tions to Bill 70. This is not yet a reqular feature of
the regulatory process in Ontario.

British Columbia and Alberta are the principal experi-
menters in this field. Alberta used an open Regula-
tions Conference managed jointly by the Alberta Federa-
tion of Labour and the Alberta Chamber of Commerce to
extend the accessibility and participation of the
various client groups.

Ontario spent considerable time and internal resources
attempting to forecast the costs and benefits of its
new Bill 70 and certain aspects of the Regulations.

Report of the Committee of Investigation on Workmen's
Compensation Laws, Victoria: Queen's Printer, 1916.

Revisions to Industrial Health and Safety Regulations,
Workers' Compensation Act, 1/1/78, Workers'
Compensation Board, Vancouver, B.C.

Industrial First Aid Regulations, Workers' Compensation
Act, September 1979, Workers' Compensation Board,
Vancouver, B.C.

Supreme Court of British Columbia, Workers'
Compensation Board vs Pulp, Paper and Woodworkers of
Canada, Mr. Justice McKay, March 21, 1979.

See Appendix H for listing of traditional occupational
health and safety "stakeholders".

Industrial Health and Safety Commission: Report (Fred
T. Gale - Chairman) op. cit.

[bid
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Report of the Royal Commission on the Health and Safety

of Workers in Mines, (J. Ham - Chairman), op. cit.

Occupational Health and Safety Act, 1978, Statutes of
Ontario 1978, Chapter 83, section 22(a) and (b).

The Quebec Federation of Labour is a voluntary umbrella
association representing unions which are affiliated
with The Canadian Labour Congress. It is predominantly
blue collar and represents a membership of over
300,000.

The National Federation of Trade Unions (CNTU) includes
a number of unions which represent a greater relative
percentage of white collar workers, particularly in the
social services field.

The Conseil du Patronat is an umbrella federation which
speaks on behalf of over a hundred employer associa-
tions in the Province of Quebec.
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