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NOTICE TO READER
Reports from committee presented to the House of Commons

Presenting a report to the House is the way a committee makes public its findings and recommendations
on a particular topic. Substantive reports on a subject-matter study usually contain a synopsis of the
testimony heard, the recommendations made by the committee, as well as the reasons for those
recommendations.
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THE STANDING COMMITTEE ON
FOREIGN AFFAIRS AND INTERNATIONAL
DEVELOPMENT

has the honour to present its

TWENTY-FIRST REPORT

Pursuant to its mandate under Standing Order 108(2), the Committee has studied the provision
of assistance to Canadians in difficulty abroad (consular affairs) and has agreed to report
the following:
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LIST OF RECOMMENDATIONS

As a result of their deliberations committees may make recommendations which they
include in their reports for the consideration of the House of Commons or the Government.
Recommendations related to this study are listed below.

Recommendation 1

The Government of Canada should continue to review the legal and policy

regime governing Canadian consular services, with the objective of ensuring

that Canadians are not subject to arbitrary treatment or discrimination in the
provision of CONSUIAr SEIVICES. ......cciieeuiiiiiiiniiiiiinierirecces s rsennseesssenseeessennsssssenns 15

Recommendation 2

The Government of Canada should ensure that Canadian policy in kidnapping
situations is always guided by one fundamental objective: ensuring the safety
and security of each and every Canadian. .........ceeeeereeniireeiiienciieecrieererenscereaseeeenneenes 20

Recommendation 3

The Government of Canada should review section 83.03 of the Criminal Code in

order to clarify that Canadians who engage in peaceful actions to secure the

release of a kidnapping victim, including through the payment of a ransom, will

not be subject to criminal ProsecUtion. .....ccccceeueiieeirieeieieeeerennereeneereeserenssereaseerenseeens 23

Recommendation 4

The Government of Canada should review each kidnapping situation with a

view to identifying and applying lessons learned and to establish best practices

related to family engagement, including in the areas of communication and
INFOrMation ShariNg......ce.cieeuiiiieiiiicirrccreccrreeereeereenereaneereasesensessensesenssessnseesensesens 25

Recommendation 5

The Government of Canada should review the application of the Privacy Act as
it relates to the sharing of information with the families or legal counsel of
Canadians who are the subject of complex consular cases. ...c..cccceeereerereenccreenceeennenees 25



Recommendation 6

The Government of Canada should work with provincial authorities to ensure
that victims of kidnappings and their families are supported in the aftermath of
critical consular incidents from a mental health perspective. ........cccovveeiirrienniinnennee. 25

Recommendation 7

The Government of Canada should continue to support efforts aimed at

building international cooperation and consensus related to consular

protection for dual citizens. In this regard, the Government of Canada should

continue to support the Global Consular Forum, and consider hosting an

upcoming summit of the Forum’s member countries. ......cccccciiiiieniiiiiieniiinieenccnnee. 30

Recommendation 8

The Government of Canada should review how it responds to consular cases
involving Canadian permanent residents who request and require emergency
assistance abroad to ensure a coherent approach to such requests.......cccccccierennnnnee 30

Recommendation 9

The Government of Canada should undertake a review of the consular service
fee to ensure that the fee is appropriate and that the consular program is
financially sustainable into the future.........cccvvviiiiiiiiiiiiiiiii e, 35

Recommendation 10

The Government of Canada should review the role of Global Affairs Canada’s
Office of the Inspector General and consider expanding it to include the review
of consular services and StaNAards. ........ccceereerereeireireireeeerieseeseesenssassessassrnssassassense 38

Recommendation 11

The Government of Canada should develop a strategy to promote the

Registration of Canadians Abroad system to target audiences of Canadians

travelling to, or living in, locations that are particularly susceptible to natural

disasters or political instability. As part of this strategy, the Government of

Canada should leverage its outreach capacity by working with stakeholders and
partners in the travel and toUriSM SECEON. .....ccccireeirienierteeerennereeneeteenerennerenseereaneeees 41



Recommendation 12

The Government of Canada should modernize its communication tools with
regard to consular services, including greater use of digital tools such as online
applications and social Media. ....ccc.eeereeiiieiriiiiieeriireereierreree e renerenereasennsennernnernne 41

Recommendation 13

The Government of Canada should ensure ongoing dialogue between Canadian
consular officials and experts drawn from civil society, the private sector, the

legal community, and diaspora communities, for regular discussions about best
practices and lessons learned in the area of Canadian consular affairs. ..................... 44

Recommendation 14

The Government of Canada should develop service standards that set out

concrete timelines for the formal assessment of allegations of torture or

mistreatment of Canadians detained abroad, and for the notification of the

Minister of Foreign Affairs and the Deputy Minister of Foreign Affairs in all

cases where there is credible information that a Canadian detained abroad has

been tortured or mistreated. Those timelines should respect the seriousness of

these consular cases, while also reflecting the need for a prompt, consistent

and effective response on the part of the Government of Canada.........cccceevenreeanennee 49

Recommendation 15

The Government of Canada should ensure that Canadian consular officers

receive in-depth and cyclical training on how to conduct prison visits in relation

to Canadians arrested or detained abroad, and that Canadian consular officers

also receive such training on how to detect incidents of torture, abuse, or

[ 013 =T 10 0 T=T 3 RIS 49
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INTRODUCTION

The House of Commons Standing Committee on Foreign Affairs and International
Development (the Committee) conducted a study on the provision of Canadian consular
services.! The Committee’s study of Canadian consular services — which refers to the
help, advice and support that the Government of Canada provides to Canadians
travelling or living abroad — was opportune. This was the first time that a parliamentary
committee had conducted a comprehensive study of Canadian consular services,
including an examination of the legal and policy foundations for the provision of
consular assistance.

During more than 10 hours of testimony, the Committee heard from a broad spectrum
of witnesses. These included officials from Global Affairs Canada (GAC) and the Royal
Canadian Mounted Police (RCMP), as well as former Canadian consular officers. The
Committee also heard from academics and experts in the consular field, human rights
advocates, as well as from individuals directly involved in or affected by complex and
critical consular cases. In addition, the Committee received several written briefs from
interested individuals and organizations, which helped to inform and supplement

the study.?

The following report presents the Committee’s findings. It begins by situating the
delivery of Canadian consular services within the context of the changing global
environment for consular affairs. The report then looks at the policy and legal regime
governing consular services for Canadians, and presents witness viewpoints regarding
the Crown prerogative power over the conduct of Canadian consular affairs. In the
following section, the report examines Canadian policy in complex consular cases,

1 The Committee’s study originated with the following motion: “That, pursuant to Standing Order 108(2), the
Standing Committee on Foreign Affairs and International Development undertake a study on the provision
of assistance to Canadians in difficulty abroad, including but not limited to: standard consular assistance;
complex cases, including political and human rights-related consular cases, international child abductions,
kidnapping and hostage situations, and cases involving permanent residents of Canada; consular service
fees; and coordination of services among relevant government departments; and report its findings back to
the House.” House of Commons, Standing Committee on Foreign Affairs and International Development
[FAAE], Minutes of Proceedings, 15t Session, 42" Parliament, 9 February 2017.

2 See: FAAE, Provision of Assistance to Canadians in Difficulty Abroad (Consular Affairs).
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including in kidnapping scenarios, instances of dual Canadian citizens in distress abroad,
and situations where the human rights of Canadians in detention abroad are at risk. The
final sections of the report address issues relating to the internal governance of the
Canadian consular program, including with respect to service standards, accountability,
and consular outreach and modernization. The report contains 15 recommendations to
the Government of Canada, which are focused on these areas of study.

CONSULAR AFFAIRS IN CONTEXT

The field of consular affairs is broad and multifaceted. It involves numerous policy issues,
domestic, foreign and multilateral legal frameworks, as well as bilateral international
relations. It also involves interdepartmental coordination and cooperation at the
domestic level. In addition to Global Affairs Canada — which is responsible for the
delivery of Canadian consular services — several other government departments and
agencies have consular-related responsibilities. These include Immigration, Refugees and
Citizenship Canada, and Public Safety Canada, under which the Canada Border Services
Agency (CBSA) and the RCMP fall. Immigration, Refugees and Citizenship Canada, for
example, is responsible for Canada’s passport program, and the RCMP provides advice
and support in critical consular situations, including in instances of Canadians kidnapped
abroad. For its part, CBSA is responsible for investigating individuals on behalf of
Canadian immigration agents stationed abroad, including with respect to the issuance

of passports.

While already complex, the Committee heard that the provision of consular assistance
is becoming increasingly challenging. Canadians are choosing to live, work, study, and
travel overseas in ever-greater numbers. Moreover, Canadians are increasingly travelling
to, and living in, more distant and potentially dangerous locations. A few statistics
illustrate the current and growing complexity of the policy environment for the provision
of Canadian consular assistance. According to GAC, an estimated 2.8 million Canadians
live outside of Canada.? The Office of the Auditor General of Canada (OAG) estimates
that Canadians made approximately 55 million trips abroad in 2015, which is a

21% increase from 10 years ago.* While still dominated by travel to the United States
(U.S.), Canadians are increasingly travelling to other destinations. Notably, in 2017,
Canadians made a record 12.8 million trips to countries other than the U.S., an increase
of 7.2% from the number of such visits in 2016. In fact, the number of Canadians

3 FAAE, Evidence, 15t Session, 42" Parliament, 5 October 2017.

4 Office of the Auditor General (OAG), Report 7 — Consular Services to Canadians Abroad — Global Affairs
Canada, 2018 Spring Reports of the Auditor General of Canada. The OAG’s report is discussed in detail in
the addendum of this report.
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travelling to destinations other than the U.S. has increased annually since the early
1990s, rising 153% from the 5.1 million trips that were taken in 1993.5

As Canadians continue to travel and live abroad in greater numbers, they are
encountering more diverse risks and challenges. Alex Neve, Secretary General, Amnesty
International Canada, spoke to this point. He noted that today “the world is a much
smaller place and business, work, studies, humanitarian work, journalism, family visits,
and personal travel take more Canadians to more corners, including dangerous corners,
of the world, more frequently.”® Heather Jeffrey, Assistant Deputy Minister, Consular,
Emergency Management and Security, GAC, provided a similar perspective, explaining
that “[wl]ith increased travel comes heightened risk to Canadians in regard to security
threats and terrorism.” Ms. Jeffrey elaborated:

New security threats from Daesh and other terrorist and criminal entities in all regions
of the world have had an impact on Canadians in Europe, Asia, Africa, and in the Middle
East, from Cancun, to the Philippines, to Paris, to Barcelona. The tragic events [in
October 2017] in Las Vegas have again shown that Canadians can be at risk from other
forms of violence, even closer to home.”

In addition to security threats, witnesses identified several other risks and challenges,
which are affecting Canadians travelling abroad. These include, for example, natural
disasters and significant weather events. Referencing the 2017 Atlantic hurricane season
— one of the most destructive hurricane seasons in history — officials from GAC pointed
out that “abnormal weather events are increasing in regularity and complexity.”®

The growing number of Canadians living and travelling abroad has meant that the client
base for Canadian consular service has become larger and more geographically
dispersed. Canadian officials provide consular services at more than 260 points of
service in 150 countries. In 2017, the number of cases opened by Canadian consular
officers was approximately 278,000 — an increase of 4% over 2016. According to GAC,

in 2017, the vast majority of Canadian consular cases —almost 98% — were of a routine
or administrative nature and were resolved quickly at the relevant diplomatic mission.®

5 Statistics Canada, “Travel between Canada and other countries, December 2017,” The Daily,
20 February 2018.

6 FAAE, Evidence, 15t Session, 42" Parliament, 13 February 2018.

7 Four Canadians were among the 58 people killed in the Las Vegas shooting in October 2017 — the deadliest
mass shooting in United States (U.S.) history. FAAE, Evidence, 15t Session, 42" Parliament, 5 October 2017.

8 FAAE, Evidence, 15t Session, 42" Parliament, 5 October 2017.

9 FAAE, Evidence, 15t Session, 42" Parliament, 27 March 2018.


https://www.statcan.gc.ca/daily-quotidien/180220/dq180220c-eng.htm
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Indeed, more than 80% of consular cases were either passport or citizenship requests.*°
Conversely, GAC opened approximately 6,400 complex consular cases in 2017, which
related to Canadians who required urgent assistance while travelling or residing
abroad.!

In spite of what he called an “increasingly inhospitable international environment,”

Gar Pardy, a former Canadian diplomat and Director General of Canada’s Consular
Affairs Bureau, testified that he does not expect Canadians to travel any less in the
future.'? On the contrary, he and several other witnesses indicated that the number of
Canadians travelling and living abroad is expected to continue growing. Consequently,
the demand for consular services is also expected to grow. As witnesses underlined
throughout the Committee’s study, Canada must ensure that it has the tools and
resources necessary to manage the rising demand and expectations for consular services
going forward.

THE LEGAL AND POLICY REGIME GOVERNING CANADIAN
CONSULAR SERVICE

It has been more than 50 years since the Vienna Convention on Consular Relations

(the Vienna Convention) was adopted at the United Nations Conference on Consular
Relations in Austria.'3 The Vienna Convention contains provisions that outline what type
of access consular officers should have to their citizens in foreign countries, and what
type of access citizens should have to their country’s consular officers. The convention
focuses on protecting the rights of foreign nationals who are subject to the law of the
country where they are located, and reconciling those rights with the minimum
protections available in international law.

The Vienna Convention — to which Canada acceded in 1974 — remains the basis of
the international legal framework allowing for Canadian citizens’ access to consular

10 In 2017, Global Affairs Canada (GAC) managed 204,000 passport requests and 26,000 citizenship requests.
FAAE, Evidence, 15t Session, 42 Parliament, 27 March 2018.

11 FAAE, Evidence, 15t Session, 42" Parliament, 27 March 2018.

12 FAAE, Evidence, 15t Session, 42" Parliament, 8 February 2018.

13 The Vienna Convention was adopted on 22 April 1963 and entered into force on 19 March 1967.

179 countries are States parties to the convention. See: United Nations Treaty Collection, Vienna
Convention on Consular Relations.
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services.'* In Canada, responsibility for the conduct and management of consular affairs
falls to the Minister of Foreign Affairs under section 10(2) of the Department of Foreign
Affairs, Trade and Development Act. This Act states: “In exercising and performing his or
her powers, duties and functions under this Act, the Minister is to conduct all diplomatic
and consular relations on behalf of Canada.”*® The Act further provides the Minister
with responsibility for managing Canada’s diplomatic and consular missions, and
coordinating the direction given to heads of missions by the Government of Canada.

While the Minister of Foreign Affairs is responsible for consular affairs, no Canadian law
expressly obligates the Government of Canada to provide consular services to
Canadians. More specifically, under the Crown prerogative power to conduct foreign
affairs, the Government of Canada has the authority, but not the obligation, to provide
consular services. The term Crown prerogative refers to the powers granted to the
executive branch of government to take action at its discretion where not otherwise
limited, or required, by the Constitution or an Act of Parliament. The execution of
foreign affairs, of which consular affairs forms a part, is one area traditionally reserved
for the executive branch pursuant to the Crown prerogative.

A. Perspectives on Enshrining a Right to Consular Service

The subject of the Crown prerogative power in the conduct of consular affairs was a
central theme of the Committee’s hearings. Throughout the study, the Committee heard
a variety of perspectives regarding the application of the Crown prerogative in the
provision of consular assistance. These included opinions from witnesses regarding what
they viewed as the strengths or weaknesses of this legal regime, as well as proposals for
reforming Canadian consular policy.

Broadly speaking, the main critique of witnesses regarding the application of the Crown
prerogative over consular affairs pertained to concerns about equality of service. Several
witnesses argued that the discretionary power afforded to the Government of Canada
under the Crown prerogative over consular affairs could result in discrimination. Gar
Pardy summarized this argument:

Simply put, since it's not established in Canadian law, the government of the day can
decide who is to be helped or not helped. Needless to say, such discretion on the part of

14 The Foreign Missions and International Organizations Act implements into Canadian law sections of the
Vienna Convention. See: Government of Canada, Foreign Missions and International Organizations Act,
S.C. 1991, c. 41.

15 Justice Laws, Department of Foreign Affairs, Trade and Development Act, S.C. 2013, c. 33, s. 174.
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governments has occasionally led to discrimination, with serious consequences for the
Canadians involved.®

The possibility that reliance on the Crown prerogative could result in discrimination or in
the unequal provision of consular services has fuelled some civil society proposals for
reforming Canada’s legal framework in this area. One of the most vocal proponents of
reform in this regard has been Mohamed Fahmy, co-founder of the Fahmy Foundation,
and an Egyptian-Canadian journalist who was wrongfully arrested in Egypt in

December 2013 and detained for 14 months.

Mr. Fahmy testified before the Committee and offered an important first-hand
perspective on his experience in detention. Mr. Fahmy explained that he was arrested on
“trumped-up charges of belonging to the Muslim Brotherhood” — a group designated by
Egypt as a terrorist organization —and accused of “fabricating news to serve [the Muslim
Brotherhood’s] agenda.”?” During his detention, he spent months in a maximum security
prison, including in solitary confinement, where he suffered with a broken shoulder. It
took seven months before he was transferred to a hospital for surgery. According to

Mr. Fahmy, it quickly became evident that his case was “of a complicated political nature
and based on geopolitical score-settling between regional powers.”*8

Mr. Fahmy told the Committee that he is “very grateful for the intervention of the
Canadian consular team at the time, who visited me in my place of detention and
communicated with my family.” Officials at the Canadian Embassy in Cairo also
intervened early on — albeit unsuccessfully — to have him moved to a hospital for
treatment of his broken shoulder. According to Mr. Fahmy, these efforts differed from
those at the official state level. Specifically, Mr. Fahmy expressed his concerns, and those
of others, regarding the consular assistance he received from the Government of
Canada. He told the Committee, “[m]any observers were critical of the intervention
process during my case, because some felt there was discrimination in the level of
consular support | received in comparison to other cases in the past.”*®

The distinction made by Mr. Fahmy regarding the work of consular officials on the
ground versus higher-level intervention at the official state level was echoed by other
witnesses. While witnesses were complimentary of the work of consular officers at
Canadian diplomatic missions around the world, some suggested that greater

16 FAAE, Evidence, 15t Session, 42" Parliament, 8 February 2018.
17 FAAE, Evidence, 15t Session, 42" Parliament, 13 February 2018.
18 Ibid.

19 Ibid.
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engagement is required at more senior government, including political, levels in Ottawa
when complex consular cases arise. The Committee heard that high-level leadership is
especially important in situations where Canadians are detained in countries that do not
have the same kind of legal and judicial standards as Canada.

Following his release from prison, Mr. Fahmy, together with Amnesty International
Canada and several other organizations and individuals, authored what they call a
Protection Charter. The Protection Charter contains 12 recommendations, the first of
which calls on the Government of Canada to enshrine the right to consular assistance
and equal treatment in Canadian law.?° According to the authors of the Protection
Charter, “[R]ight or wrong, perceptions have grown over the years that some Canadians
experiencing human rights violations abroad receive greater, more immediate and
higher-level consular assistance from the government than others.” The authors of the
Protection Charter argue that current Canadian policy “leaves a sense of discrimination
and double-standards.” They recommend that “Canadian law should clearly establish
that all Canadians will be treated equally in the provision of consular assistance.”?!

Mr. Fahmy underlined the point about fear of the arbitrary or selective provision of
consular services during his testimony before the Committee. He stated:

Right or wrong, | believe that this perception and uncertainty — and the fear | faced —
which surely many of the hundreds of Canadians detained abroad experience today, can
be eliminated when there is a law set in stone: legislation that obligates the government
to follow specific guidelines of intervention so that it is not left to the discretion of the
Minister of Foreign Affairs.

Uncertainty and fear are every prisoner's nightmare. Is the government going to bat for
me hard enough? Am | on the agenda on the next trip? Legislat