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PREFACE 

This Report represents the culmination of some 
four-and-a-half years of work on the part of the Council, 
in response to a specific Reference from the Federal Govern 
ment. In accepting this Reference, the Council recognized 
the importance of bringing the key topics with which the 
Reference was concerned within the ambit of the long-term 
economic objectives to which the Council's attention is 
directed in its legislative terms of reference. From the 
outset, however, the Council was fully conscious of the 
complexity and inherent difficulties of the issues covered 
by the Reference. These issues do not, in many instances, 
lend themselves to easy analysis leading to policy pres 
cription. 

The Council has already published two reports 
under this Reference. One sets out necessary elements for 
an improved approach to consumer affairs at the federal 
level. The other sets out an economic rationale for the 
conduct of competition policy in Canada. This third 
Reference Report is concerned with intellectual and indus 
trial property patents, trademarks, copyrights and 
registered industrial designs. In the light of the com 
plicated and extensive nature of the issues involved, this 
Report has been the most difficult to develop. 

The subject matter of this Report has constituted 
part of the agenda of nine meetings of Council; since the 
Council meets only five to six times a year, it has con 
sumed almost the equivalent of a year of Council delibera 
tions. Out of these deliberations has emerged a broad 
framework in which questions of intellectual and industrial 
property in Canada can be viewed in a more coherent way, 
having regard to the many aspects of public interest that 
are involved. The Council hopes that this framework will 
assist the formulation of policy affecting these matters 
on a sounder and more consistent basis within the larger 
context of innovation policy and information policy. 

ix 

When the Council makes recommendations on policy, 
it does so on the basis of an internal consensus of its 
membership that the analysis underpinning the policy ad 
vice is valid and that the policy prescription follows from 
this analysis. In each of its Annual Reviews, in certain 
other reports, and in the case of the two earlier Interim 
Reports under this Reference, the Council has sought and 



achieved such a consensus. For this Report, however, it 
has not been possible to achieve a complete consensus. 
In particular, two members of the Council -- Marcel Pepin 
of the Confederation of National Trade Unions and Donald 
MacDonald of the Canadian Labour Congress -- wish to have 
it stated that they cannot concur completely with the 
analysis and recommendations of Chapter 7 dealing with 
copyright. More specifically, Mr. Pepin believes that 
the subject of copyright should have been treated, not as 
an aspect of our society's broad information system, but 
as a special area where creative works are considered as 
personal property with attached fundamental rights, both 
direct and auxiliary. In conjunction with this view, he 
would suggest stronger and more extensive protection for 
an author than the Report proposes and a state-financed 
body to supervise and enforce these property rights. 
Mr. MacDonald's particular reservation concerns his view 
that there should be a performing right for the performer, 
so that if his performance is recorded in one medium and 
subsequently used, purchased, or sold, to a neighbouring 
medium, then payment should be due to the performer as 
well as to the prime producer for the use of the perfor 
mance. In his opinion, this would provide a basis for 
effective collective bargaining with prime producers re 
garding residual payments to performers when the recording 
is used in any neighbouring media. 

While it might have been possible, in these 
circumstances, to resolve these reservations on the basis 
of further analysis and of further deliberations in the 
Council, any such course would have at least involved a 
substantial delay in reporting on the copyright aspects 
of the Reference. Many countries are presently undergoing 
re-examination of their systems of intellectual and indus 
trial property law, and as we point out in this Report, 
the international calendar of negotiations is heavily 
charged. The Council, therefore, has decided to release 
its Report to the public and the Government at this time 
because the decisions that have to be made about these 
laws in the immediate future will have significant impli 
cations for the achievement of Canada's long-·term economic 
objectives as treaties are prepared and domestic laws 
adjusted. 

Arthur J. R. Smith 
Chairman 

x 



CHAPTER 1 

INTRODUCTION 

This is the third and last in a series of 
reports by the Economic Council of Canada arising out 
of a special Reference from the federal government, 
dated July 22, 1966. Under the terms of the Reference, 
the Council was requested: 

"In the light of the Government's long 
term economic objectives, to study and advise 
regarding: 

(a) the interests of the consumer particularly 
as they relate to the functions of the 
Department of the Registrar General [now 
the Department of Consumer and Corporate 
Affairs] ; 

(b) combines, mergers, monopolies and restraint 
of trade; 

(c) patents, trade marks, copyrights and 
registered industrial designs." 

The Economic Council was further requested to 
carry out studies that would be, 

" ... a first and necessary step in the 
determination of a cohesive economic policy in 
relation to these important matters considered 
as a whole and in relation to each other with a 
view to bringing the policy in these matters 
into harmony with the overall economic policy 
of Canada and the needs of the consymer and other 
important segments of the economy." 

Ipress Release by the President of the Privy Council, 
July 22, 1966. 
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The first part of the Reference formed the 
subject of the Council's Interim Report -- Consumer 
Affairs,l published in 1967. A second document, the 
Interim Report on Competition Policy, published in 
1969, dealt with "combines, mergers, monopolies and 
restraint of trade". The present Report is concerned 
with "patents, trademarks, copyrights and registered 
industrial designs". Earlier we had considered pub 
lishing a fourth report summing up the work on the 
Reference as a whole. But we have now concluded that 
this would be redundant. The final chapter of the 
present report, however, emphasizes the three central 
themes that have shaped our analysis and recommendations 
for the Reference as a whole -- the importance of the 
interests of consumers and the general public in the 
fields of economic policy under this Reference; the 
need to use economic resources as productively as pos 
sible; and the economic importance of knowledge and 
information. 

In accordance with the first of these themes, 
we believe that our recommendations here concerning 
patents, trademarks, copyrights and registered indus 
trial design will bring the general public and con 
sumer interest effectively into an area of public 
policy where it has not been adequately expressed and 
implemented before. In the past, this area has been 
too much regarded as the specialized preserve of 
directly interested groups such as inventors and their 
associates, authors, publishers, trademark owners 
and members of the specialized patent and copyright 
branches of the legal profession. These are important 
groups, contributing a great deal to the community, 
and their interest in this sector of the law is entirely 
natural and proper. It must also be recognized, how 
ever, that the larger questions of innovation and 
information with which they are concerned, far from 
being a relative intellectual backwater, are of central 
significance in the longer-term evolution of all 
economies and societies -- particularly those which, 
like Canada, appear to be entering upon the so-called 
"post-industrial" stage of their development, when 

IThe full 
Consumer 
General. 
of course 
Corporate 

title of this Report is Interim Report - 
Affairs and the Department of the Registrar 
The Department of the Registrar General has 
since become the Department of Consumer and 
Affairs. 
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Introduction 

economic advancement becomes increasingly knowledge 
based. This is why this area of policy must cease to 
be regarded as a relatively specialized and esoteric 
activity and instead be properly incorporated into the 
mainstream of debates and decisions regarding Canadian 
economic policy generally. 

We also believe that the recommendations in 
this Report will improve the dynamic allocation of 
resources in the Canadian economy. One of the 
comparatively novel features of the Report, especially 
in its treatment of patents, is its examination of the 
impact of intellectual and industrial propertyl laws on 
resource allocation in relation to Canada's world 
position and its balance of international transactions 
in knowledge and information. 

Finally, we believe that this Report will draw 
greater public attention to the growing importance for 
Canada of economic arrangements bearing on knowledge and 
information -- not just in these particular branches of 
policy, but in many others. Canada is alread~ to a 
significant degree, a knowledge-based and information 
based society, and must become even more so if its 
economy and civilization are to grow and develop 
satisfactorily in the future. Canadians must try 
to think very clearly about the handling of knowledge 
and information and their incorporation into the 
innovative process. They must get rid of the idea 
that there is something low, immoral and degrading 
about considering the economic aspects of these 
matters (redundance). In fact, as anyone knows who 
has had experience in administering major cultural 
or scientific endeavours, these are fields of activity 

IThe expression "intellectual and industrial property" 
has been employed to cover all of the four principal 
bodies of law to be dealt with in the present Report. 
The term "intellectual property" is commonly applied 
to copyright; "industrial property" tends to be more 
associated with patents, trademarks and industrial 
designs. This is not, however, a universally observed 
distinction -- the term "intellectual property" is 
often applied to all four areas. 

3 
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more characterized than most by the classic economic 
problem of allocating limited resources among virtually 
unlimited and often vigorously competing alternative 
ends. If the economic management is poor, projects 
which might have made a highly worthwhile contribution 
to the advancement of Canadian civilization may go down 
the drain; if it is good, the country's available 
resources of talent and creativity will be deployed to 
something much closer to maximum possible advantage. 

On the face of it, there is much about existing 
arrangements for handling knowledge and information that 
seems paradoxical. For example, Canadian governments 
temporarily restrict the use of certain productivity 
improving inventions by means of a patent law, yet at 
the same time spend substantial public funds to spread 
knowledge about productivity improvements and encourage 
their general adoption by Canadian industry. Governments 
also give an author a copyright that normally provides 
him with a potential for a financial return on every 
copy of his book that is sold, then set up public 
libraries so that some of these copies can serve many 
users, in a way that may deny to the author sales that 
he might otherwise have had. Manufacturers and 
distributors are granted the use of trademarks as an 
informational device, yet may have this right withdrawn 
if they use the device in ways which appear to be to 
their private advantage but are in contravention of the 
purposes and the letter of legislation such as the 
Combines Investigation Act. 

Some at least of these apparent paradoxes may 
be resolved by looking deeper into the policy objectives 
involved, and especially by utilizing, as we do here, 
the concept of a "total information system" in Canada. 
This concept, to be described in Chapter 2, derives in 
part from the lessons and insights that people have 
gained, more often than not the hard way, from struggling 
to make proper and efficient, as opposed to merely 
fashionable, use of computers and modern communications 
technology. 

The paradoxes mentioned, however, do serve as 
a reminder that Canada has many different policies 
bearing upon innovation, information and knowledge, and 
that the laws of intellectual and industrial property 
are only a part -- albeit a fairly important part -- of 
a much broader policy picture. The overriding objective 

4 
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must be to get the policy mix right. There must be a 
recognition that the production and use of knowledge and 
information are closely interrelated, and that the inno 
vative process ordinarily does nobody much good until it 
is total and complete. An invention benefits neither the 
inventor nor the consumer significantly until the product 
directly or indirectly resulting from it gets widely 
distributed. Similarly, a little-read manuscript re 
posing on an author's shelves is usually of small value 
either culturally or economically, except possibly as a 
workbook for a later and better manuscript. And there 
are other interactions. Out of the present generation of 
technologically curious Canadian invention-users comes 
part of the next generation of Canadian inventors. Out 
of the present generation of readers and film-watchers 
comes the next generation of authors and film-makers. 

It is indeed an entire climate and environment 
that must be sought -- an environment characterized by 
good access to information of all kinds, intellectual 
curiosity, eagerness to learn, speculative thinking, ex 
periment, enterprise and the entrepreneurial spirit. To 
obtain all this, there must be efficient distribution as 
well as production of knowledge, information and innova 
tion -- a spreading about of these things. From this 
process will derive the kind of advancing society that 
benefits, firstly, consumers; secondly, artists, research 
ers, inventors and other creative people; and finally, and 
very importantly, the highly essential "innovative entre 
preneurs" in between. It is with this broad objective in 
view that the present Report has been written, and with 
the hope that the recommendations which it contains will 
help, modestly but significantly, to move Canadian society 
and the Canadian economy in the directions indicated. 

TI~lliLINESS OF A RE-EXAMINATION OF 
INTELLECTUAL ANQ INDUSTRIAL PROPERTY 

The single most important reason why a re 
examination of Canada's laws of intellectual and 
industrial property is appropriate at ~he present time 
ha~ already been mentioned and will be elaborated in the 
next chapter; these laws are part of the larger, inter 
related areas of innovation policy and information 
policy, where new technology and the movement towards 
an increasingly knowledge-based economy and society are 

5 
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throwing up issues of such scale and significance that 
no part of the existing policy structure can remain 
unaffected. 

There are, however, additional reasons why law 
and policy affecting patents, copyrights, trademarks and 
registered industrial designs should be re-examined at 
the opening of the 1970's. To begin with, such a re 
examination is clearly essential in relation to the 
multilateral reduction of international trade barriers 
that has taken place over the postwar period. One 
effect of this reduction has been to throw into sharper 
relief the existence in Canada and other countries of 
important nontariff barriers to international trade, 
including barriers built into intellectual and 
industrial property laws. In Canada, as our analysis 
will show, the latter group of barriers may be divided 
into two classes: barriers which effectively protect 
Canadian domestic production against import competition; 
and barriers which protect no domestic production since 
none exists, but which result in Canadians paying higher 
prices for imported goods and services than are paid by 
people in other countries -- even other countries where, 
as in Canada, the goods and services in question are 
covered by patent or similar protection. 

6 

Re-examination of these laws is also appropriate 
in connection with the Economic Council's Interim Report 
on Competition Policy and the revision of Canada's 
competition policy currently in progress. The close 
relationship between laws for the control of "combines, 
mergers, monopolies and restraint of trade" and other 
laws such as the Patent Act which in effect grant limited, 
special-purpose monopolies has long been recognized. The 
coexistence of two such bodies of law need not be incon 
sistent when viewed in relation to broad issues of 
resource allocation and major economic goals, provided 
always that neither body unnecessarily exceeds its true 
province and impinges improperly on the territory of the 
other. This may happen, for example, when a patent 
system that is already furnishing adequate rewards to 
successful inventors and innovators is extended into a 
vehicle for the carrying on of restrictive trade 
practices which would ordinarily be prohibited by 
competition policy. It is obviously vital to co-ordinate 
law and policy in these two areas so that basic objectives 
in both are attained and the least possible conflict 
occurs. 
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A fourth reason for re-examination is that, as 
long ago as the late 1950' s, the [IlsleyJ Royal Commission 
on Patents, Copyright and Industrial Designs found much 
in the laws that appeared to require change. One of the 
purposes of this special Reference is to consider the 
economic implications of the Commission's recommendations, 
as yet largely unimplemented, in the light of conditions 
of the 1970's. 

Finally, the fact that systems of intellectual 
and industrial property law are to an important degree 
international systems, and that other countries, too, are 
experiencing strong pressures for re-examination and 
change, makes it imperative that Canada review its position 
within an international context. The immediate future 
calendar of international negotiations is heavily charged, 
and Canada must make early decisions about where its 
national interests lie. 

ORGANIZATION OF THE REPORT 

The next chapter of the Report deals with broad 
questions of innovation, information and knowledge that have 
major relevance for the Report as a whole. It is followed 
by a third chapter that focuses special attention on some 
particular aspects of the role of patents, trademarks, 
copyrights and registered industrial designs in economic 
life. Because change in the relevant government policies 
is not merely desirable but has become virtually inevitable 
in the light of technological and other developments, 
attention is concentrated on the socia-economic objectives 
which these and other closely related policies seek to 
achieve. Only if fundamental objectives are widely agreed 
upon and subsequently kept in mind can policy alterations 
be carried forward intelligently and consistently. 

The Chapters from 4 to 8 inclusive then 
examine successively, in more detail, patents, industrial 
designs, copyrights and trademarks. In the case of patents, 
policy recommendations are contained in a separate chapter 
(Chapter 5); in each of the other three cases, analysis and 
policy recommendations appear together in a single chapter. 
Finally, there is a brief ninth chapter, which does not 
attempt to recapitulate all of the sometimes quite complex 
policy recommendations of the Report, but which instead 
summarizes some of tbe more important general points made 
in this and other Reports under the government's special 
Reference. 

7 
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The concluding chapter is followed by five 
appendices. The last of these contains a list of 
written briefs submitted to the Economic Council in 
connection with the government's special Reference. 
We would like to take this opportunity to thank 
sincerely all those who devoted time and trouble to 
the preparation of these briefs, which have been of 
great assistance to us in our work.l 

Ipersons or organizations submitting briefs were 
invited to do so on the understanding that the briefs 
would remain confidential if they wished, and that any 
question of publication of such briefs was entirely 
at the discretion of the persons or organizations 
themselves. 



CHAPTER 2 

INNOVATION, INFORMATION AND KNOWLEDGE 

In order for its economy to grow and develop 
satisfactorily, a society must be innovative; to be 
innovative, it must be well-informed; and to be well 
informed, it must be good at the production, distribution 
and use of knowledge. This statement can be amplified 
and qualified in a number of ways: knowledge is desirable 
for other ends besides economic growth and development, 
and knowledge alone does not guarantee innovation and 
economic advancement. The statement nevertheless expres 
ses a set of relationships that is of great significance 
for economic policy and that constitutes both a starting 
point and a necessary background and context for the 
present Report. 

But how much have these broader issues really 
to do with patents, trademarks, copyrights and registered 
industrial designs? Some of the connections are obvious 
enough. The patent system has long been regarded as a 
policy tool for the encouragement of industrial innova 
tion. Copyrighted works are one of the ways in which 
knowledge, including the knowledge necessary for indus 
trial innovation, gets distributed. Many newly innovated 
products are first introduced to the market under familiar 
trademarks. But these well-known facts accepted, cannot 
the policy problems involved in intellectual and indus 
trial property be examined within a somewhat narrower and 
more familiar framework? The answer is no. The world 
has changed too much lately, in ways which absolutely 
necessitate looking at patents, copyrights and so forth 
in a broader context than before. There is, for one 
thing, a major information revolution under way which 
both poses new problems and alters permanently people's 
understanding of many old ones. It is impossible, for 
instance, to consider for long the very practical and 
urgent question of the copyright status of material pass 
ing through computerized information systems without 
being struck by the broad new social and economic issues 
involved and without experiencing a need for some frame 
work of thinking, be it ever so rough and preliminary, 
about information in general. To provide such a frame 
work is one of the principal purposes of this chapter, 
whose relevance to the Report as a whole will become 
gradually more evident as successive particular problems 
are taken up. 

9 
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The subject of innovation has been discussed 
in. a number of previous publications of the Economic 
Council, notably the Science and Technology chapter of 
the Fifth Annual Review. There, one of the central 
points made was that, for policy purposes in particular, 
innovation should be thought of as a total innovative 
process, involving a series of activities extending all 
the way from basic research to the final delivery of 
products in the market place. Innovation certainly 
requires knowledge, including especially knowledge in 
the form of new ideas, but it requires a good deal more 
than that. The innovation policies that now constitute 
an important branch of most countries' overall economic 
policies therefore operate with a number of instruments 
on a number of fronts, although of course they have a 
common objective of encouraging new and more fruitful 
combinations of the basic economic factors of produc- 
tion -- of encouraging, that is, the "factor productivity" 
or "residual" element in economic growth, with its yield 
to the consumer of new and improved products and of more 
efficiently produced old products. I 

While policy normally strives mainly to 
increase the commitment of resources to innovation, it 
must guard against the very real danger that a society 
may become too innovative, at least in certain directions. 
To use one of the Robinson Crusoe examples beloved of 
elementary economics teachers, if Crusoe spends too much 
time innovating a shovel for himself and not enough time 
harvesting breadfruit and coconuts, he is likely to 
starve to death. In a more modern setting, the possi 
bility of too much innovation is suggested by the fate 
of some excessively future-oriented companies that have 
put too many of their resources into new product develop 
ment and not enough into current production and sales. 
Also the balance within a society's total innovative 
effort is important. If, for example, patent incentives 
are so strong as to attract an excessive proportion of 
the always limited supply of innovatively talented people 
into the production of patented inventions, and away from 
teaching and basic scientific research, the result will 
be self-defeating in the long run as the next generation 
finds itself with too few well-trained inventors and with 
insufficient grasp of fundamental science for its effec 
tive application. On the other hand, if very large and 

IFor a discussion of factor productivity as an element 
in economic growth, see Economic Council of Canada, 
Fifth Annual Review, Ottawa, Queen's Printer, 1968, 
pp. 20-25. 
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generous resources are available to support teaching and 
basic research, thus attracting a very high proportion 
of innovatively talented people into these activities, 
the result may be too little inventive and innovative 
activity on the frontiers of knowledge-use. 

Even in its knowledge and informational aspects 
alone, innovation policy comprises a wide variety of 
instruments. Patent systems and other intellectual and 
industrial laws are among these instruments, but there 
are other important ones as well. To encourage new ideas 
and idea-expressions, governments employ such devices as 
awards, grànts, subsidies and tax concessions in favour 
of industrial research and certain forms of artistic 
activity. In addition, governments themselves engage 
directly in research and other innovative activity, while 
assisting other noncommercial institutions to do the same. 
Obviously, too, the highly significant contributions of 
government-supported educational systems must be taken 
into account. For example, part of government support to 
higher education may be classified as direct encouragement 
to research and innovation, although the total amount of 
this part is impossible to measure precisely. 

The total picture of policies to encourage the 
innovative process at all its stages is broader still. 
What really has to be done is to create a pro-innovative 
climate or environment. One important aspect of this 
consists of improvements in business financing arrange 
ments and various other kinds of support to innovative 
firms, especially small and medium-sized ones. There 
are important pro-innovative policies at the provincial 
as well as the federal level of government; the work of 
provincial research councils and foundations is but one 
example. The contributions of certain Crown corporations 
and agencies such as the National Research Council, the 
Defence Research Board, and Atomic Energy of Canada Limi 
ted may also be mentioned. Competition and commercial 
policies, too, can be helpful in so far as they put firms 
under more competitive pressure to desert the easy life 
and start innovating. The list of ways in which a more 
pro-innovative environment can be brought about is a very 
long one. 

Il 
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The laws of patents, copyrights, trademarks and 
registered industrial designs must therefore be seen as 
taking their place in a much broader group of innovation 
policies. In the aggregate, innovation policy must seek 
not only to achieve an appropriate commitment of resources 
to innovation and to improve the efficiency of individual 
policies towards this end, but also to arrive at an 
appropriately balanced mixture of different policies 
working together. 

There is, however, another broad policy context 
within which policies affecting intellectual and indus 
trial property must be examined: that of information and 
information policy. As evidence of the rapid growth of 
this area of policy in Canada, one may point to the 
appearance of such bodies as the Department of Communi 
cations, the "Telecommission", and Information Canada. 
Investment decisions of great long-range economic import 
such as those affecting Canadian communications satellites 
have been or are in the course of being made. Many of 
these decisions have a highly significant bearing both 
on the innovative process and on the laws of intellec 
tual and industrial property. For a specific example 
of the connection between these laws and information 
policy, one need look no further than the concern being 
expressed by copyright owners over the actual and poten 
tial effects of new information technology such as that 
involved in computers, electrostatic copiers and video 
tape recorders. 

The growing socio-economic importance of infor 
mation and its handling by now hardly needs arguing. 
Already, it is a cliché to predict that the information 
revolution currently in progress may prove to be the most 
world-transforming of all the successive industrial 
revolutions that have followed the initial eruption, in 
eighteenth-century Britain, of steam power and the mass 
production of textiles. The cliché is, however, unavoid 
able, being at once too wide-ranging in its implications 
and too supported by burgeoning evidence on every hand 
to be ignored. It seems clear that not only the tech 
nology and the organization, but also the very nature 
and boundaries of whole industries such as publishing 
will undergo upheaval. Indeed, the process is already 
well under way. But even this type of disturbance is 
likely to be only a beginning. 
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Information and its transmission over distance 
have a peculiar significance for Canadians, our geography 
and other circumstances being what they are. It may 
be no coincidence that a Canadian, the late Harold Innis, 
was probably the first scholar to devote sustained 
attention to some of the longer-range socio-economic 
ramifications of the subject. More thoroughly steeped 
than any person before or since in the historical process 
of Canadian economic development, including notably the 
transportation aspect, Innis turned increasingly, in his 
later career, to a consideration of the role played by 
communications in the rise and fall of empires and 
civilizations. For this purpose, he found it necessary 
to reach much further back into history than he had 
ordinarily done in his previous published work. His 
reports on his pioneering explorationsl remain difficult 
to interpret but there is no mistaking the strength of 
the evidence presented that revolutions in communication 
have exerted a decisive influence on human history, nor 
the relevance for the future that subsequent technological 
developments have shown this finding to have.2 

peGple hëj.ve of course become more information 
conscious since Innis's time. New intellectual disciplines 
such as those of cybernetics and organization and com 
munication theory have grown apace, while at the same time 
the broadening use of new information technology has helped 
to spread the realization that a large part of economic 
activity, as well as of human functioning and the operation 
of civilized life generally, consists now and has always 
consisted of the generation, storage, retrieval, process 
ing, transmission and use of information: 

" The computer accepts information from 
its environment through its input devices; it 
combines this information, according to the 
rules of the program stored in its memory, with 
information that is also stored in its ,memory, 
and it sends information back to its environment 
through its output devices. 

lH. A. Innis, Empire and Communioations, Toronto, Oxford 
University Press, 1950, and The Bias of Communication, 
Toronto, University of Toronto Press, 1951. 

2More recent scholarship, including notably that of 
Marshall McLuhan (The Gutenberg Galaxy, Understanding 
Media, etc.) has, of course, expanded the literature 
on communications and related subjects. 
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"The human brain also accepts inputs of 
information, combines it with information 
stored somehow within and returns outputs of 
information to its environment. Social 
institutions -- such as the legislature, the 
law, science, education, business organizations 
and the communication system -- receive, pro 
cess and put out information in much the same 
way. Accordingly, in common with the computer, 
the human brain and social institutions may be 
regarded as information-processing systems, at 
least with respect to some crucial functions. 
The study of these entities as such has led to 
new understanding of their structures. "I 

Many persons working in industries such as the 
mass media have known for a long time that information is 
a pervasively important product and that for an individual 
to live and work in an industrial society is to be con 
nected more or less well to a complex of information 
systems. Such persons have some right to ask, "What else 
is new?" and to feel that other people's dawning awareness 
of these matters is a revelation of about the same in 
novative calibre as the discovery by Molière's Monsieur 
Jourdain that he had been speaking prose all his life. 

But awareness has many levels, and there is in 
fact much that is significantly new about the more 
sophisticated forms of contemporary information conscious 
ness. A good deal of this is attributable to the powerful 
mental discipline imposed by the computer, with its 
infinitely tiresome insistence that everything, but 
everything, be spelled out for it -- if not always by 
final users, then by programmers and inventors of pro 
gramming languages. The often closely related activities 
of systems analysis and the study of how to push larger 
amounts of useful information along electronic channels 
of given band width have exerted a major influence in 
the same direction. Among the many effects of these 
disciplines has been a clearer realization that informa 
tion is a commodity; that it has a cost and a value; and 
that many of the ways in which information has been 
handled up to now have been extraordinarily and quite 
unnecessarily wasteful. 
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IJohn McCarthy, "Information", Scientific American, 
September 1966, p. 65. 
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Much of the sloppiness and poor economics that 
have characterized the handling of information in dif 
ferent kinds of organization has been found to arise from 
inadequate specification of organizational goals and the 
means of reaching those goals -- in short, from bad plan 
ning. But the indicated remedy in some cases may go much 
further than an enhancement of information consciousness 
and a general pulling up of managerial socks. In the end, 
the entire structure and style of the organization, in 
cluding the methods and locations of its decision-making, 
and the prevailing conception of what business it is 
really in, may come to be profoundly altered. 

Greater information consciousness has also 
begun to spread into more branches of economics. In 
traditional microeconomic analysis, it has been customary 
for many purposes to treat the "state of information" as 
given -- as part of the infrequently moved scenery 
against which the drama of other commodities is enacted. 
This is still a justifiable simplification in the study 
of many economic problems; but, for others, such as 
advertising, manpower adjustment and the subject matter 
of the present Report, it clearly will not do, and it is 
partly out of the examination of this type of problem 
that elements of a more specific "economics of informa 
tion" have begun to emerge. I 

Isee, particularly, the following (it should be noted 
that this literature is by no means devoid of contro 
versy) : 

George Stigler, "The Economics of Information", Journal 
of Political Economy, vol. 69, June 1961; Fritz Machlup, 
The Production and Distribution of Knowledge in the 
United States, Princeton, Princeton University Press, 
1962; Jacob Marschak, "Efficient and Viable Organiza 
tional Forms", Mason Haire, ed., Modern Organization 
Theory, New York, John Wiley & Sons, 1959; B. V. Hindley, 
The Economic Theory of Patents~ Copyrights~ and Regis 
tered Industrial Designs, Ottawa, Economic council of 
Canëlda background studYJ- 1971; A. Alchian, "Information 
Costs", Western Economic Journal, vol. VII, 1969; 
K. J. Arrow, "Economic Welfare and the Allocation of Re 
sources for Invention", The Rate and Direction of Inven 
tive Activity, Princeton, Princeton University Press, 
1962, pp. 609-626; Harold Demsetz, "Information and 
Efficiency: Another Viewpoint", Journal of Law and 
Economics, April 1969. 
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Certain economic characteristics of information, 
considered as a commodity in its own right, will be an 
unavoidably recurring theme in the chapters that follow. 
To list and explain some of these characteristics now 
will permit later references to them to be brief, thus 
expediting the discussion of policy problems. The next 
section is accordingly devoted to such a listing. 

INFORMATION AS A COMMODITY 

A first requirement is a working definition 
of information. In order to be reasonably consistent 
yet embrace all of the varieties of ideas and idea 
expression that fall within our terms of reference, the 
definition must be broad.l It must include not merely 
"hard" information, but also unproven theories, fancies, 
fictions, suggestions, entertainments -- in short, every 
thing that can be transmitted as some sort of message 
between man and man, man and machine, and machine and 
machine. Fictions and other "falsities" cannot be 
excluded; for all that they sometimes shut out truth 
and cause other social destruction, they have, at least 
as a class, their value and their place, which for some 
particular items is in the highest and most "informative" 
rank of human achievement. War and Peace, too, is 
information. 

Knowledge must also be somewhat arbitrarily 
defined and distinguished from information. To inform 
is an action; to know,a state or condition of being 
informed. It is convenient for our present purposes to 
think of knowledge as something stored, whether in a 
human brain, a library, or a computer memory -- but 

lThe definitions of "information", "knowledge" and 
"learning" employed here are rough-and-ready ones 
adapted to the particular purposes of this Report. In 
such a controversial area as information, they would not 
command the adherence of all the recognized experts in 
the field, who often differ among themselves on matters 
of definition. It may be recalled that philosophers 
have been debating the nature of knowledge for some 
thousands of years. 
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which, when it flows in or out, acquires the character 
of information. Thus the processes of informing and 
becoming informed emerge as the transmission of knowl 
edge between its multiple storage points in the system 
and, as the drawing-in to those storage points of 
messages coming from outside the system altogether - 
from the surrounding environment. 

Finally, learning may be defined as adding to 
stocks of knowledge. 'I'his may start with the absorption 
of raw sense impressions or other comparatively basic 
information from outside the system, but much the most 
important part of it is likely to consist of the sub 
sequent rearrangement of previously stored knowledge 
into newly meaningful patterns. For a given society or 
economy and its "total information system", there is a 
sense in which learning occurs just once. 80 long as the 
new knowledge -- a mechanical invention, let us say - 
has been learned and stored somewhere in the system, it 
is theoretically "available" to the whole system. But 
in practice this may not be Sai blockages may occur, 
and even if they do not, the cost of moving the new 
knowledge around the system and repeating part of the 
original learning process at additional points of storage 
and use must be taken into account. 

How much moving and "relearning" of information 
takes place in this fashion depends on a multitude of 
factors, including the value that a given piece of 
information has for different individuals located in 
different parts of the system. But in general, it can 
be said that the economic efficiency of a society's 
"total information system" ïs to be judged not only by 
its original "learning" ability, but also by its ability 
to spread knowledge quickly, in low-cost and accessible 
form, among all those able to make good use of it. 
This is an essential relationship between innovation 
and informationi a high-innovation society is likely to 
be outstanding at distributing information as well as at 
producing knowledge. Only if both pnases of the system 
are working well can large benefits be assured to " ... the 
consumer and other important segments of the economy". 
Which phase plays the most "creative" and initiating role 
is something of a chicken-and-egg problem which may never 
be satisfactorily resolved. 

On the basis of these rough and provisional 
definitions, the following characteristics of information 
may be noted: 
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1. It is a very complex commodity, in more senses than 
have already been suggested. For one thing, there is not 
really any single "information industry". Information is 
produced and distributed, partly by industries like news 
paper publishing, specialized in its handling, but in large 
part also by many, many other industries, institutions and 
individuals. I 

Secondly, information is used at everyone of the 
many stages of the productive process. It can be 
essentially a service for immediate final consumption, 
as in the case of a television program with little 
intellectual content but wide appeal, or it can be an 
"intermediate input" of little direct interest to final 
consumers but great significance to some manager making 
a production decision. Probably no other commodity is 
so ubiquitous, so multiform or so vital to the function 
ing of the economy. 

18 

Finally, information itself appears in many stages 
of processing. A new idea, for example, may be in such 
raw form that it can be used only by a select priesthood 
of mathematicians, philosophers or physicists. Most 
others may not even be aware of its existence, let alone 
its content or potential applications. To make it more 
accessible and usable may require expensive processing 
and decoding into a more widely intelligible "language". 

2. Information is costly, although people tend to 
forget this because of certain product characteristics 
(to be noted later) that make some information ultimately 
available at so Iowa unit cost that it seems virtually 
free. But in fact information is costly to produce, 
store, retrieve, process and transmit. For final 
consumers and other "clients" it is also costly to find 
and if necessary process further into its ultimately 
usable form. Almost everyone has had the experience of 
spending valuable time and money in the search for some 
badly neéded piece of information. As an example of 
processing cost borne by the user, one may think of a 
senior executive angry at having had to spend a whole 
afternoon obtaining from his subordinates an explanation 

lSee F. Machlup, op. cit., especially Chapter III, 
"Knowledge~Producing Industries and Occupations", 
pp. 44-50. 
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of the meaning of an obviously important but abstruse 
and jargon-ridden document. When he finally observes, 
"Well why didn't you say so in the first place?", he is 
in effect postulating that much of the final information 
processing carried out in part by himself could more 
economically have been performed by people whose time 
is worth less than his own. In so doing, he puts his 
finger on one of the central issues of information 
economi.cse-> the optimal location of processing. Among 
the reasons this is 'important is that shifting the 
location of processing may in time also shift -- perhaps 
subtly and unintentionally -- the location of much of 
the decision-making. On the other hand, if what is 
shifted to other people is relatively routine, the really 
i~portant decision-making may remain where it is and 
indeed improve in quality. But in either case, the whole 
picture may later undergo drastic alteration if some 
technological breakthrough sharply changes the relative 
costs of processing ("manufacturing") and transmitting 
("shipping") information. 

3. That information is vaZuabZe will be largely 
apparent from common experience and from the preceding 
discussion. But it is never so valuable that its cost 
should not be counted. From either a private or a 
social viewpoint, to be "perfectly" or "nearly perfectly" 
informed about anything is rarely good economics, and 
the neurotic decision-maker who goes on too long reach 
ing out for the last, extra pieces of information that 
he vainly hopes will reduce all his doubts and risks to 
the vanishing point may be using resources most waste 
fully. At the start of the decision-making or consuming 
process, more information may be enormously valuable in 
relation to its cost, but sooner or later a point is 
reached when living with some remaining ignorance and 
uncertainty is the most rational strategy. This prop 
osition can be generalized into a useful guideline for 
making policy decisions about the knowledge-producing 
and knowledge-distributing problems of whole societies. 

4. KnowZedge can be destroyed~ and keeping up a stock 
of knowledge is not costZess. On the whole, knowledge 
is fairly durable, especially when it is safely stored 
at many points in the system. But certain particular 
knowledge stored only in the brains of wise men may die 
out when they dOi and war, vandalism and other such 
disasters can permanently wipe out even more widely 
held knowledge, as almost certainly happened to some 
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of the knowledge of antiquity during the Dark Ages, al 
though fortunately other portions were stored and preserved 
in monasteries for later redissemination. As for the cost 
of simply keeping up a knowledge stock, the retrieval 
capacities of a human memory must be kept effective by 
constant mental exercise. Storage of knowledge in a 
computer memory involves at least some small costs of 
machine maintenance and staff salaries, but usually more 
important is the "opportunity cost" of devoting limited 
storage capacity to certain categories of knowledge when 
other valuable categories might be stored in their place. 
For example, it might be very wasteful to store a 
customer's full street address in the "memory" of a 
computerized airline reservations system if that meant 
excluding his credit-card number. 

The value of any piece of stored knowledge depends 
on the use that can be made of it and on its distribu 
tion elsewhere in the system. Its value consequently 
tends to change when these factors change. Sometimes 
the value to an individual of knowing things like new 
technical processes or news items with major implications 
for the stock market will be very much higher or lower 
depending on whether he alone has the knowledge or it is 
widely distributed in the system. Society's interest, 
by contrast, is normally that knowledge should be pos 
sessed by everyone who can make socially beneficial use 
of it. 

5. Notwithstanding what is said above about knowledge 
destruction, ordinary use need never deplete a stock of 
knowledge, and in this it differs importantly from a 
stock of material goods such as an auto dealer's 
inventory. One person can use it and there is still 
just as much left for the next person to use. To be 
sure, "information loss" can occur -- that is, from the 
point of view of an intended recipient, knowledge can 
be lost in transit from one storage point to another.l 
But as long as it remains safely stored somewhere in the 
system, it is still available for indefinite re-use. 
This helps to keep down the price, especially of widely 
demanded items such as news stories whose sometimes quite 
high initial production costs need be incurred just once. 

lInformation can also be lost in processing (like buttons 
in a laundry) as well as in simple transit from one point 
to another. Thus a poor popularization of an idea, or 
inadequate prior study of it by a teacher, may strip 
away much of its pith and substance, to the detriment 
of those on the receiving end of the transmission and 
other members of society as well. 
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The new knowledge is "stored" in the news medium's 
editorial room and can then be used again and again in 
the sense of being conveyed to each of many millions of 
readers or viewers .. The resulting scale economies bring 
the cost per reader or viewer down to a tiny figure. 

6. The word "feedback" is information jargon, roughly 
signifying "response", and the production of knowledge 
can involve tremendously complex feedbacks. For example, 
producer and user may directly interact. The first 
transmission of information to the user may be followed 
by a backflow of comments and requests for further in 
formation that may in themselves be highly informative 
to the producer; and so the process goes on, until it 
often becomes difficult to identify the chief "producer" 
to say who has contributed most to the joint accretion of 
knowledge. This is one reason why "creativity", 
"originality" and "misappropriation of ideas" are such 
difficult and elusive concepts, not least in a policy 
setting. Their impreciseness is but an aspect of the 
larger fact that the advancement of society, including 
its economic advancement, rests both on Man the Creator 
and Man the Imitator. Neither can do without the other. 
One of the most respected of modern film-makers has 
written: 

" A lot has been said about the value 
of originality, and I find this foolish. 
Either you are original or you are not. It 
is completely natural for artists to take from 
and give to each other, to borrow from and 
experience one another. "I 

From the standpoint of Canadian economic policy, 
the critical point here is that production and use of 
knowledge are so intermingled -- that highly effective 
producers of knowledge are typically highly effective 
users of it, and vice versa. This means that Canada's 
performance as a knowledge-producer and its performance 
as a knowledge-user are closely interrelated. Canada 
must indeed be a very capable producer of original 
knowledge, but not to the exclusion oI achieving fast, 
low-cost internal distribution of information, coupled 
with the most favourable possible access to foreign 
information. 

IIngmar Bergman, Four Screenplays of Ingmar Bergman, 
New York, Simon and Schuster, 1960, p. xix. 
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7. Information can be substituted for other commodities 
such as goods and energy~ and other commodities can be 
substituted for information. One form of information can 
also be substituted for another.1 The first part of this 
substitution relationship helps to account for a number 
of contemporary economic developments such as the rise 
of the international corporation. The lower real cost 
of modern information technology (as well as of modern 
air travel) not only facilitates the control of company 
operations over a wider area, it also encourages the 
substitution of information flows for other flows. Thus 
the most profitable way of developing a European or 
Canadian market for an American company's products may 
change from the export of goods from the United States 
to the transmission of technological and other informa 
tion (some of it stored in travelling human brains) ~or 
the establishment and maintenance of a local production 
base. In some instances, the international transfer of 
information may be more vital to the operation than the 
more conventional capital transfer that accompanies it, 
since a larger proportion of the needed financing than 
of the needed knowledge may be available locally. The 
international corporation should therefore be viewed not 
only as a control and financing device, but also as a 
knowledge machine and a widely ramifying information 
system. Many of the policy issues that arise concerning 
it may usefully be analysed in these terms.2 

As an economy develops, new forms of information 
must be substituted for old. Thus, as was noted in the 
Economic Council's Interim Report -- Consumer Affairs, 
the growing length and complexity of distribution chains 
and the consequent lessening of informative face-to-face 
contacts between buyers and sellers create a growing 
need for new ways of transmitting reliable product in 
formation to consumers.3 

lChanges in information may also "shift the production 
function" -- that is, change the proportions in which 
other productive factors such as labour and capital are 
used. 

2Cf. H. G. Johnson, "The Efficiency and Welfare Impli 
cations of the International Corporation", C. P. 
Kindleberger, ed., The International Corporation, 
Cambridge, Mass., M.I.T. Press, 1970. 

3Economic Council of Canada, Interim Report Consumer 
Affairs, Ottawa, Queen's Printer, 1967, p. 3. 
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8. While information is c o e t.l u , and iah-i.l:e it can often 
be scarcer than would be socially desirableJ it can also 
be overabundant at various points in the systemJ and 
this is a major and costly problem in itseZf. Already 
the term "information pollution" has been coined to 
describe the situation of people assailed by an excess 
of trivial messages. Many communications specialists 
pre~er to classify unwanted messages as non-information 
or "noise". Whatever the terminology, the economic 
problem involved is an important one, for unwanted mes 
sages not only waste channel capacity, but also take up 
users' time and render more cluttered and costly their 
search for truly relevant information. No complete 
solution is possible, especially for mass media, since 
the cost advantages of large-scale production and 
distribution of standardized messages have to be traded 
off against the desirability of meeting individual 
users' requirements -- one man's information being 
another man's noise. In a labour market, for example, 
a standardized transmission of available job openings 
in a given field may be well worth receiving by one 
job-seeker, but sheer noise and waste of time for another 
whose qualifications do not fit those demanded. 

If all that modern information technology could do 
was to lower the unit cost and increase the volume of 
the "total" system's gross throughput of information-plus 
noise, it would be much less significant than it is. Its 
more exciting promise, exemplified in today's early 
versions of time-shared, computerized information systems 
with remote terminals and random-access storage, is that 
after many more setbacks and problems of a kind already 
too familiar, it should greatly improve the "total" 
system's "signal-ta-noise" ratio and deliver a much 
higher-quality product to final consumers and others 
a product more reliable, more relevant, more noise-free. 
For a key characteristic of computerized information 
systems is that they need not be, in the usual sense, 
yet another mass information medium, delivering at low 
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cost a comparatively limited range of product. I They 
can improve the information trade-off capture the 
economies of large scale, yet respond to questions and 
adapt their output far more to the needs of individual 
users. Much has been made of the dehumanizing and 
individuality-suppressing effects of computers. It has 
not yet .been widely perceived that their effects are 
not all in that direction: 

"In other words, computers can make it 
possible for people to be treated as individuals 
in many situations where they are now lumped in 
the aggregate."2 

9. Information, especially that involving knowledge 
which has been processed into relatively accessible form, 
is often easily appropriable at no visible price to the 
user beyond the cost of helping himself. Many producers 
and further processors of knowledge live with this fact 

lIt is most unlikely, of course, that today's mass media 
will stand still in the face of competition from more 
"customized" information products. Assisted by such 
promised developments as 80-channel cable television, 
they may themselves be able to distribute, via home 
viewing screens and facsimile printouts, an increasingly 
customized product. Thus the sports fan may receive an 
individually tailored "newspaper" that permits him to 
indulge his interest more deeply, to the relative exclu 
sion of other things, while the women's liberationist 
who considers the very concept of a "women's section" 
insulting will be able to abstain from either receiving 
or financially supporting any such thing. 

Tendencies towards greater "customizing" of infor 
mation products are already observable in the magazine 
industry, where some general magazines have had well 
publicized difficulties but where many specialized 
magazines catering to business managers, sports car or 
sailing enthusiasts and other such restricted groups 
have enjoyed great commercial success. Advertisers have 
inevitably led or followed the trend, and it is intrigu 
ing to note that advertising directed towards consumers 
with specialized interests (and therefore, as a rule, 
above-average product knowledge) typically contains an 
above-average ratio of hard information to puffery. 

2John McCarthy, op. cit., p. 67. 
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calmly for various reasons. But others do not, and if 
nothing is done to change things, they may experience a 
significant loss of incentive. The result, from society's 
point of view, may be underproduction, underdistribution, 
or both, of the relevant kinds of knowledge. The problem, 
important for policy, crops up especially in the more 
innovative sectors of knowledge, such as knowledge 
embodied in new inventions and books. 

10. For overall policy to be sound and well-balanced, 
however, it must also take careful account that many 
knowledge-producers and -distributors not only do not 
obstruct but often actively encourage the unpaid appro 
priation of their work. Why does this happen? Why, for 
example, do discoverers of basic scientific knowledge 
often make no effort whatever to squirrel their ideas 
away for a profit, but instead rush into the streets 
like Archimedes, flinging costly and valuable information 
to the winds? The generosity and undeterrable creativity 
of great souls no doubt counts for something; but not all 
genius is altruistic, and other explanations must be 
sought. In modern times, the position of a productive 
basic researcher may be such that he has ample incentive 
to continue his creative work. His out-of-pocket costs 
plus comfortable living expenses may be looked after by 
a university and a friendly foundation, business firm 
or government; and each success may bring fresh rewards 
fame, higher academic salary, invitations to paid travel 
and lecturing, time off from teaching, greater research 
support and some usually quite modest copyright royalties. 
To be sure, not every significant researcher is in this 
happy position, but the point for policy is that effective 
incentives to more production and distribution of knowl 
edge can take many forms, both direct and indirect. 

At a less-exalted level, a great deal of information 
appears to be not so much "stolen" as exchanged on a 
rough barter basis. For example, even extremely patent 
conscious companies send some of their best technicians 
and technocrats to conferences where they impart valuable 
information to others via papers and demonstrations. The 
hope is, presumably, that they will not come back empty 
handed, but will pick up many useful items in return. 
Sometimes people are anxious to pool as well as exchange 
information because the knowledge which they possess 
individually is not sufficiently reliable or complete to 
provide a basis for decision-making. 
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A well-run company or labour union is itself an 
efficient barter exchange of information. 80 are lively 
cocktail parties and great cities, which is one reason 
why people still go to them in spite of their well-known 
drawbacks. The process of information barter working 
at particularly high speed can be observed in a busy 
financial market, such as a bond or foreign-exchange 
market conducted largely by telephone. In addition to 
actually dealing, the individual traders often rapidly 
exchange with each other information that, if financially 
backed and systematically exploited, might sometimes be 
worth considerable sums to some individual. But if the 
traders paused to take out proprietary rights in each 
piece of information, hint at but not reveal it, then 
haggle over a price, their main market might all but 
collapse. Barter is not always an inefficient way of 
running a complex exchange activity. That rough barter 
is what is involved here is suggested by the tendency 
for a trader who is regarded by his fellows as below par 
in knowledge and intelligence to be given less informa 
tion. 
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Generalizing from this example, it is important that 
a misguided sense of consistency should not lead to in 
serting into well-working barter sectors of the total 
information system unneeded patent or copyright incentives 
whose main effect will be to "gum up the works". 

11. Information is a product particularly subject to 
"externalities" -- to differences between the worthwhile 
ness of devoting resources to it as seen by an individual 
producer or distributor~ and the same worthwhileness as 
seen by society as a whole. This results, from society's 
point of view, in an underlying tendency towards over 
distribution of information (or noise) in some parts of 
the "total" system but underdistribution in others. Not 
all of the system,fortunately, appears to be characterized 
by large and obvious divergences between "private" and 
"social" interests, and public policy intervention has 
tended up to now to be concentrated on certain particular 
areas of underdistribution. These have included areas 
such as inventing and the writing of books where someone 
is capable of producing or processing socially worthwhile 
knowledge, but where for various reasons, such as the 
easy unpaid appropriability of information by others, 
his own assessment of worthwhileness of his likely 
costs and returns -- of his risks_-- is less favourable. 
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Thus, in the absence of public policy incentives, he may 
either not produce or process the knowledge at all, or 
may make it less quickly and widely accessible than the 
total community would desire. This is one of the major 
policy problems to which this Report is addressed. 

INFORMATION POLICY IN CANADA 

In partial fulfilment of our terms of refer 
ence, the foregoing prologue has indicated a broader 
framework in which questions of intellectual and indus 
trial property in Canada should be viewed. Policy 
affecting these matters is likely to be sounder and 
more consistent if it is examined in the larger contexts 
of innovation policy and information policy -- two partly 
overlapping and closely interrelated areas in which 
decisions of far-reaching significance must be made by 
Canadians over the next few years. 

Industrial revolutions are unsettling experi 
ences, and that which is occurring currently in the 
world of information will inevitably occasion much dis 
placement and disturbance. But producers and distributors 
of information should not, as some appear to do, see this 
as a threat to their very existence and to the continuance 
of the valuable functions that they have hitherto performed 
for society. What is happening, basically, is a remarkable 
increase in the efficiency, and consequent decrease in the 
cost, with which information can be handled. This is the 
kind of economic development that in the long run can 
benefit buyer and seller -- that can make producer, 
distributor and consumer all better off. The consumer 
gains a better product at a lower price while producers 
and distributors gain an enlarged market, and there is 
every evidence that markets for information are under 
going major expansion. The problem for existing producers 
and distributors of information should therefore be seen 
not as a sheer battle for survival, taking perhaps the 
form of desperate resistance to the new legal frameworks 
and patterns of business organization that technological 
and other developments are gradually rendering necessary, 
but rather as one of change-over and adaptation. This is 
obviously no small problem and will almost certainly 
require public policy decisions at various points; but 
at least it is the right problem to be tackling, and the 
rewards for those who perceive this early may be con 
siderable. 
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For Canadians generally, additional problems 
are emerging from changes in information technology; 
a well-known example, which does not call for particular 
treatment here but which has properly been the subject 
of widespread public concern, is that of safeguarding 
the individual's right to privacy. It is by no means a 
new problem (privacy has been grossly invaded in the past 
under the use of older information technologies), but as 
with some other problems in this area, recent develop 
ments have thrown it into sharper relief. 

It would be a pity, however, if problems were 
allowed to obscure opportunities. Some of these, for 
Canada at the present time, are peculiarly great. As a 
spread-out country, located somewhat distantly and 
peripherally in relation to more intensively developed 
areas such as the Northeastern United States, Western 
Europe and Japan, Canada has a particularly strong interest 
in the quality of communications networks and other parts 
of the various information systems to which she is con 
nected. Canada's position in the world is indeed somewhat 
analogous to the position within Canada of the North -- an 
area where people have long been acutely conscious that 
communications are for them a relatively more important 
problem than they are for southern Canadians. 
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One of the most significant promises of new 
information technology is that it may be able to rectify 
some of the relative disabilities under which Canada's 
"total information system" -- and as a result its economy 
and society generally -- has laboured up to now. It is 
possible, for instance, that the quality of major parts 
of our information system can be brought much closer to 
corresponding U.s. levels, with obvious consequences for 
our relative competitive position. To go to an example 
even more specific, it is possible that a bold phasing-in 
of electronics and a willingness to revamp rather 
dramatically the existing organizational structures may 
do away with many of the well-known and long-standing 
relative deficiencies of libraries at universities and 
other centres of research in Canada. Provided the 
national interest in this matter is interpreted in a 
sufficiently broad-minded and far-sighted way, it may be 
possible to give Canadians in all parts of the country 
practicable, low-cost access to the best "libraries" in 
the world -- "libraries" which will, however, be increas 
ingly international so far as the physical location of 
much of their storage is concerned. 
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In framing future Canadian information policy, 
it will be well to keep in mind the emphasis that Innis 
placed in his writings on the deep-seated nature of the 
socio-economic transformations brought about by communi 
c~tions revolutions. What is now occurring is obviously 
far more than just another wave of technical improvements. 
To regard it merely in that light would be to run a 
serious risk of falling into the same kind of trap as 
certain urban transport planners who, in locating new 
highway and transit facilities, have in the past relied 
too heavily on surveys of existing traffic flows and 
apparent demands for movement, together with relatively 
simple projections of those flows and demands into the 
future. What they have tended to overlook has been that 
really major new transport facilities virtually create 
new cities (or large parts of them), with new patterns 
of land use and traffic flow that were in no way pre 
figured by the original data. I Some of the evidence of 
this more fundamental effect stands clear against the 
horizon in a metropolitan area such as Toronto, where 
new mountain ranges of apartment blocks and other high 
density, high-traffic-generating land uses quickly spring 
up along subways, parkways and freeways, especially near 
stops and interchanges. 

The lesson for information policy is that one 
should think further ahead than the more efficient 
accommodation of present and readily foreseeable informa 
tion flows. What is likely to be even more significant 
about radically new information systems is the new 
Canadian economy and society that will emerge because of 
them. This is emphatically not an invitation to throw 
all costings and hard economic analysis out the window; 
it rather urges that a more difficult, long-range and 
dynamic economic analysis must also be used -- an 
analysis more difficult, in part because a good deal of 
it will probably have to be constructed especially for 
the purpose and to be related to other disciplines. 
This more penetrating sort of analysis may considerably 
affect the resolution of important practical issues such 
as universality of access to particular information sys 
tems. Short-term analysis may suggest that some systems 
will be most economic if they serve only a comparatively 
small number of heavy users in major metropolitan centres. 

IToday, of course, it would also be argued by many people 
that past transportation planning failed to take adequate 
account of air pollution and other ecological issues. 
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The longer-term analysis, by contrast, may point to 
eventual economies and externalities that justify access 
to the systems by a much larger proportion of the 
Canadian people. 

It will be especially important to realize 
that new information systems can have both centralizing 
and decentralizing effects, tending in some ways to 
concentrate people and their activities in a few key 
locations, but tending in others to facilitate a more 
spread-out, less-congested and perhaps also less 
hierarchical style of life. The extent to which one or 
other of these effects predominates will be greatly 
affected by the conditions of access to the systems. 
More than ever before in history, knowledge is power, 
and how widely that power is held or can easily be 
accessed will have major implications for Canadian 
democracy and independence as well as for the Canadian 
economy. 
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CHAPTER 3 

ECONOMIC SIGNIFICANCE OF INTELLECTUAL 
AND INDUSTRIAL PROPERTY 

Patents, copyrights, trademarks and registered 
industrial designs are part of a class of policy tools 
used to improve society's "total information system" in 
sectors in which the production and distribution of 
knowledge might otherwise be inadequate. They are, in 
short, incentive devices, designed to elicit more of 
certain kinds of "learning" or knowledge creation and 
certain kinds of knowledge processing. In the case of 
patents and registered industrial designs, the knowledge 
to be produced is not in itself the ultimate objective, 
but is rather an "intermediate input". It must be in 
corporated into a "total innovative process" and utilized 
as technical information in order that out of the suc 
cession of research, development, invention, pilot plant, 
etc., there eventually comes a new or improved product 
or process capable of benefiting society. 

In the case of copyright it is the conveyance 
of information to a broader public that is aimed at - 
the presentation of knowledge in such highly processed 
and accessible forms as books, plays, films and musical 
compositions. Another innovative process, running from 
author to publisher to printer to bookseller, is required. 
Trademarks also aim at the presentation of information 
in this case, flows of product information to final 
consumers and other buyers. These flows are chiefly 
valuable in helping buyers to achieve greater confidence 
and a saving of time in their purchases of goods and 
services. 

All four of these devices work in essentially 
the same way. The state creates an incentive for 
individuals and firms to do more of certain things by 
granting them limited rights in intangibles -- in ideas, 
expressions of ideas and the goodwill of enterprises. 

It is sometimes argued that in doing this, 
the state is not merely granting rights for incentive 
purposes, but is instead defining, validating and 
protecting fundamental rights that were in some sense 
already there. The character of the rights involved in 
intellectual and industrial property is not an easy 
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question, and countries have differed in the legal 
approaches that they have taken to it. The economic 
nature of these rights is discussed somewhat further in 
Appendix A. Suffice it to say here that the "fundamental 
rights" view of intellectual and industrial property is 
difficult to square with the history of these laws in 
Britain and Canada (see notably the discussion of the 
origins of British and Canadian copyright law at the 
beginning of Chapter 7), or with the scope of their 
application in almost any country where they exist. For 
example, patent, copyright and design protection has 
always been specifically limited in time, as would 
presumably not be the case if the fundamental-rights view 
was carried as far as its own logic and internal 
consistency would allow it to be taken. Again, many 
highly important areas of knowledge production and 
processing have always been excluded from the grant of 
rights. No patent was ever issued, for instance, on 
Einstein's theory of relativity or on the General Motors 
divisional system of large-scale business organization, 
although each in its sphere was an epoch-making discovery. 
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From a fundamental-rights viewpoint and possibly 
other viewpoints, this may all look exceedingly messy and 
inconsistent; but when the incentive viewpoint is adopted, 
much of the seeming inconsistency drops away. What 
society appears to do is to use the policy instrument of 
intellectual and industrial property rights in certain 
parts only of the total information system -- in parts 
where there is widely agreed to be a serious problem of 
underproduction and underprocessing of knowledge, and 
where this particular kind of incentive, by itself or in 
association with others, seems likely to be an appropriate 
means of improving the situation. 

The general character of the right granted under 
all intellectual and industrial property legislation is 
exemplified by the following passage from the Patent Act: 

"Every patent granted under this Act 
shall ... subject to the conditions .•• 
prescribed, grant to the patentee and his 
legal representatives for the term therein 
mentioned, from the granting of the same, the 
exclusive right, privilege and liberty of making, 
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constructing, using and vending to others to 
be used the said invention, subject to 
adjudication in respect thereof before any 
court of competent jurisdiction."l 

This is, potentially, a valuable right. If the 
patented knowledge is incorporated into an ultimately 
successful innovative process, the right is likely to 
bring to its holder a greater stream of revenue than he 
would receive without this legal protection. The patent 
system thus provides stronger incentives for people to 
engage in certain knowledge-creating and innovative 
pursuits, and for more of the economy's real resources to 
be switched into these pursuits from other fields. 

But why is this deliberate policy move to shift 
resources necessary? What is the problem in the total 
information system that would otherwise tend to produce, 
in this sector, underinvestment in knowledge production 
and in the later follow-up steps of the innovative 
process? The answer can best be expressed in terms of 
risk. From the standpoint of a private individual or 
firm contemplating a commitment of resources to 
innovation, that commitment can seem quite risky -- more 
risky, in many instances, than if the commitment could 
somehow be shouldered and the risks pooled by society as 
a whole. One of the risks to be faced is simply that of 
failure, the risk that substantial resources may be 
invested in an innovative project that fails to yield 
anything of value. Another important risk, and the one 
with which the patent system is most specifically adapted 
to deal, arises from the easy appropriability of 
information, which may deny to the would-be inventor and 
his associates the prospect of a sufficiently inviting 
return on their investment: 

" ... The basic problem is that, in the absence 
of the patent system, neither the producer of the 
invention nor any purchaser of it will typically 
have any means of excluding people who have made 
no payment from the commercial use of the invention. 
The problem is obvious when an inventor is 
attempting to sell his invention. The potential 
buyer cannot be expected to pay for an invention 

lExtract from the Patent Act, Section 46. 
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before he knows what it is. But when he has 
sufficient information to name a price, he will 
often have obtained" the essential knowledge 
without paying for it. 

"But the problem also occurs in a more 
subtle form. When new knowledge is used in 
production, it will often be possible to reproduce 
it at a much lower resource cost than was required 
to make the original discovery. New consumer 
goods can usually be copied without difficulty, 
and so can new machines. Employees who have 
relevant information can be hired awa~, and new 
chemicals and drugs can be analysed." 

The copyright system is a way of dealing with 
the same problem in another area. The author and 
publisher of a book or other work commit resources to the 
processing of knowledge into widely accessible form; but 
if neither copyright nor a substitute for it exists, and 
if copying technology permits other persons profitably to 
copy the book and make no contribution to the original 
costs of the author and first publisher, the latter may 
not consider the game worth the candle. Similar logic 
supports the laws protecting industrial designs and 
trademarks. 

The amount of incentive provided to knowledge 
production and information processing by the laws of 
intellectual and industrial property, as compared with 
the situation in their absence, is not a measurable 
quantity. Clearly, however, it varies a great deal from 
case to case, depending on many factors. If an invention 
can easily be kept secret, patent protection will not have 
much effect on the incentive to produce it and may not 
indeed be sought. Much also hangs on the likely strength 
of demand for the projected product or process. If a 
process is peculiar to the needs of one firm, or if a new 
product is likely to enjoy only a modest market, patent 

lB. V. Hindley, The Economic Theory of Patents~ Copyrights~ 
and Registered Industrial Designs, op. cit., pp. 3-4. 
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protection may provide little extra incentive to go ahead. 
The case is obviously quite different, however, if at the 
end of the line are foreseen a booming demand and a 
cluster of envious competitors. 

BENEFITS AND COSTS TO SOCIETY 

Society, through government, normally provides 
incentives to private parties in the hope of receiving 
benefits, and this is true in the present instance. A 
better dynamic allocation of resources is the goal, with 
a larger proportion of productive factors flowing into 
certain kinds of knowledge production and processing and 
into associated innovative investments. But most 
incentive policies have significant social costs as well 
as benefits, and this too is clearly true here. All of 
the principal forms of intellectual and industrial 
property have long been recognized to have such costs, and 
good policy-making requires that these be taken into 
account along with the benefits. They should be borne in 
mind when deciding, firstly, whether a sector of the total 
information system stands in need of state-provided 
incentives, and secondly, if it does, what particular 
kinds of incentive would be most suitable. 

The laws of intellectual and industrial property 
are really a kind of compromise in the face of a dilemma. 
Ideally, a total information system should work rapidly 
and efficaciously both on the learning and knowledge 
producing side and on the side of distribution and use. 
Ideally, the moment a valuable invention is placed in a 
store of knowledge anywhere in Canada, it should be made 
fully available -- at least, to the extent justified when 
the cost of moving and relearning the knowledge by the 
most efficient available means is taken into account -- 
to every Canadian enterprise whose economic performance 
might be improved by it. A quick and wide spreading of 
benefits among manufacturers, consumers and others would 
then be assured. The problem is how to do this while 
preserving an acceptable rate of knowledge production. 
Intellectual and industrial property laws come down on 
the side of promoting knowledge production, while 
deliberately imposing some check on knowledge use 
(compared with what would happen in a wide-open, non 
proprietary free-for-all) in order to provide more 
incentive at the production stage. 
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In a description of the benefits and costs to 
society of the patent system and other types of intellec 
tual and industrial property, the benefits may be more 
easily summarized because they are more obvious. It is 
widely accepted that parts of the total information sys 
tem do suffer from an underlying tendency towards under 
production. The provision of incentives can rectify this 
and the gains of more production can be readily perceived. 
That is, more of certain kinds of knowledge will be pro 
duced; more of certain kinds of information-processing 
will take place; more of certain kinds of innovation will 
occur. Greater numbers of new and better-designed prod 
ucts and processes and more book titles and films, etc., 
will appear. All this will tend to promote the achieve 
ment of a number of social goals. 

But there is, inevitably, another side to the 
story, unfavourable to the attainment of social goals. 
The granting of limited monopoly rights has more than one 
kind of consequence. As already indicated, the incentive 
to knowledge production and information processing is 
achieved by means of a sacrifice on the distributional 
side. The higher returns provided to knowledge producers 
and processors and their innovative associates arise from 
higher prices to the users of the products involved (and 
therefore in smaller sales and output of them) than would 
prevail under other circumstances. Individually, each of 
the new books, films and other products will be scarcer 
and more expensive than it would be if some more efficient 
and less socially costly form of incentive could be 
brought into play. 

There is a sense ih which one can say that an 
optimally "efficient" law of intellectual and industrial 
property would be highly flexible, tailoring the term and 
other characteristics of each patent or other grant of 
right to the incentive needs of each recipient. More 
powerful incentives (and therefore more extensive rights) 
might be deemed necessary in some fields than in others. 
However, this would involve formidable administrative 
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difficulties and costs,l and it is probably no coincidence 
that while most countries' systems contain provisions for 
the modification of rights under certain circumstances 
(e.g. via compulsory licensing), they are not to any 
important extent "tailored" in the fashion described 
above. Where countries wish to favour particular areas 
of knowledge production and innovation, they normally us~ 
other methods.2 

As things stand, the costs and uncertainties of 
incentives under intellectual and industrial property 
laws, including the difficulty of working out on average 
an appropriate set of limitations on the grant of 
exclusive rights, have led some informed observers to 
consider such drastic steps as the total abandonment of 
the patent system in favour of other incentive devices. 
We do not in this Report advocate the abandonment by 
Canada of patents or any of the other three classes of 
intellectual and industrial property. It seems to us that 
they have a useful role to play in the future, particularly 
if they can be more accurately aimed at the chief social 
and economic goals towards which they are in principle 
directed. We do, however, take into account, at 
appropriate points, their costs and their benefits, 
and the various available alternatives to them. 
Neither patents nor any other single incentive device 
should be regarded as sacred, for this will surely impede 
the achievement of a good mixture of policies. 

lIf one had all the information necessary to make such a 
system work, one would probably, in the process, have 
invented a new incentive system better than the patent 
system or any of the alternatives to it that have been 
suggested up to now. But the cost of obtaining that 
much information might well be prohibitive. 

2For example, if a country wished to encourage innovations 
such as pollution-control devices, with strongly positive 
"external" effects on the quality of life, and if it also 
perhaps wished to discourage innovators from bringing 
forward devices with unresolved pollution and other 
"externality" problems, it would probably find that 
policies other than patent policy were the most effective 
means of achieving this end. Patents could conceivably 
be refused on "dirti'inventions, but it would probably be 
found that the polluting or anti-polluting properties of 
some inventions would be far from clear at the time of 
application for a patent. 
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TYPES OF INTELLECTUAL AND INDUSTRIAL PROPERTY 

Up to this point, the four major types of 
intellectual and industrial property have for the most 
part been treated as one, with emphasis falling on their 
characteristics in common. For purposes of further 
discussion, it is now useful to outline briefly some of 
their peculiar characteristics and differences. 

Patents 

In Canada, a patent grants the right to control 
the use of "any new and useful art, process, machine, 
manufacture or composition of matter". It is not granted 
for products with an illicit intent nor for scientific 
or abstract principles. 

In Canada, the United States and the 
Philippines, the right goes initially to the originator 
of the invention; in other countries, to the first person 
to file an application subject to contest by the first to 
invent. The right may subsequently be sold or licensed 
for use by one or by several other persons at the same 
time. It is good only for a limited term -- in Canada 
for 17 years. Other limitations on the right are or may 
be imposed; for example, the patentee may in certain 
circumstances be required to license his right to others. 

A patent is not granted automatically. It must 
be the subject of a formal application to the government. 
This is followed by an examination and a search for "prior 
art", to ensure that the invention is both new and 
unobvious. 

In order to obtain a patent on an invention, a 
person must normally make a subsequent public disclosure 
of the invention. There is no reason in principle why 
disclosure requirements cannot be attached to other 
incentive devices such as tax concessions and subsidies, 
but in the case of patents the requirement is a built-in 
condition, and to this extent may be considered 
distinctive. Where patent disclosure is reasonably full 
and informative, therefore, and where the invention might 
otherwise have been kept secret for a considerable time, 
the original incentive effect on knowledge production and 
innovative activity may be somewhat enhanced by a broader 
information effect. Technological knowledge will be 
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spread to more storage points in the system; the new ideas 
thus propagated may lead to others; and through licensing 
or other procedures there may be a building-out from the 
invention of additional innovative chains that the original 
inventor and his associates did not foresee or could not 
themselves undertake. Also, knowledge of the new invention 
may keep people from wasting resources in reinventing it, 
although they may instead be induced to put resources into 
"inventing around" it. This may sometimes produce worth 
while results from society's point of view, but it can 
also be wasteful as compared with using the same resources 
to produce something else. 

The patent system encourages disclosure of 
inventions but does not guarantee it. Where secrecy can 
be made effective, an inventor may prefer its protection 
to that furnished by the patent system and may therefore 
neither patent nor disclose. Also, in some areas of 
invention such as complex chemical processes, even the 
most stringent of patent disclosure requirements, faith 
fully complied with, may be unable to elicit more than a 
fraction of the know-how necessary to put the process 
efficiently to work. 

Registered Industrial Designs 

On the face of it, a registered industrial design 
in Canada seems very similar to a patent, but there are 
some important differences. Formal application must be 
made, and if this is successful an exclusive right is 
granted for a term of 5 years, which may under certain 
circumstances be extended for no more than another 5 years. 
This makes the maximum term of protection 10 years by 
comparison with 17 years for a patent. The right may be 
sold, or use of the design by others may be authorized. 
A degree of formal disclosure takes place inasmuch as a 
description of the design is placed in a public register, 
but in most cases this is probably less important than 
disclosure by way of the appearance of the product in the 
market place. 

Unlike a patentable invention, a registrable 
industrial design is not defined in the Canadian 
legislation. To be registrable in Canada and to be 
subsequently capable of sustaining a successful legal 
action against infringement, it appears that an industrial 
design must have the quality of "newness" as related to 
previous registrations. In general, the design would 
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appear to consist, from a legal point of view, of the style 
of a product -~ of the external appearance that differen 
tiates one producer's version of a product from another's. 
The Canadian jurisprudence in this area has exhibited a 
concern with shape, configuration, pattern and ornament, 
provided that these do not amount simply to the "inevitable 
or necessary shape" of the article. 
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Copyrights 

The two chief respects in which copyrights differ 
from patents and industrial designs have to do with pro 
cedures for obtaining protection and the nature of the 
thing protected. Copyright protection is obtainable with 
out any application to government or other formality. It 
attaches automatically upon the creation of an original 
literary, artistic, dramatic, or musical work. 

What copyright protects is widely misunderstood. 
It does not, in principle, protect ideas as such. People 
have always been legally able to abstract ideas from copy 
right~d works, so long as they do not reproduce the works 
in their original forms of expression beyond the limits of 
"fair dealing". In general, copyright has been held to 
protect only the form in which ideas are expressed, whether 
this form be words on paper, a photographic image on film, 
sounds registered on a phonograph record or magnetic tape, 
or whatever. The distinction is a tricky one, but the 
copyright incentive seems to try to encourage not so much 
the original conception of ideas as their arrangement into 
certain communicable forms. It is concerned less with 
original learning and knowledge production than with a 
somewhat later stage of processing, although many an 
author or other first holder of copyright will have 
operated extensively at earlier stages as well. It is 
of course cornmon for the first holder of a copyright to 
assign all or part of his right to someone else, such 
as a publisher. 

Copyright in Canada applies to "every original 
literary, dramatic, musical and artistic work". The work 
must embody lia certain indefinable minimum of expense, 
labour, skill, judgment or imagination, expressed in a 
material or concrete form which is more or less permanent 
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and capable of identification".l The "material or 
concrete" form is an important proviso, since, while it 
covers such things as movie film, it has been held by the 
courts to exclude live television performances where no 
recording of the performance takes place before the 
broadcast. The law also protects against unauthorized 
public performance of a work as well as reproduction of 
any substantial part of a work in any material form 
whatsoever. Also covered is a variety of conversions of 
works, whether by translation into another language or 
by conversion into another medium, such as when a novel 
is made into a radio broadcast. 

As with patents, the term of copyrights is 
limited. Howeve~ its length depends on the type of work. 
For written works, the term is life of the author plus 
50 years; for sound recordings and photographs, the term 
is 50 years from the time the original plate or negative 
is made. The law contains various specific exemptions 
from copyright, the most important of which is the "fair 
dealing" provision under which such practices as re 
producing portions of a work verbatim for purposes of 
private research or of newspaper or magazine review may 
be permitted. 

Trademarks 

A trademark is a symbol attached to a good or 
service that adds, or in some cases creates, a distinctive 
quality to the product by associating it in the buyer's 
mind with some manufacturer or distributor and perhaps 
with some features of product performance. Governmental 
registration of trademarks originally appears to have 
arisen in an attempt to repress the business practice 
known as "passing off", or misrepresentation, whereby the 
established reputation of one producer was often effect 
ively appropriated by another. Formal registration and 
stronger legal protection of trademarks make it more 
profitable for the owner thereof to commit resources to 
the delivery, on a consistent and continuing basis, of 
goods and services found satisfactory by buyers. In this 
fashion, intangible but valuable goodwill, capable of 
generating a stream of future income, is built up. 

IBruce C. McDonald, The Challenge of Change: Copyright in 
Context3 Economic Council of Canada background study 
(forthcoming) . 
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Like other forms of intellectual and industrial 
property, trademark rights are limited in certain ways and 
are subject to abuse provisions. They may in certain 
circumstances be expunged. Unlike patents, copyrights and 
registered industrial designs, however, they are not 
subject to any specific time limit, although periodic 
renewal of registration is necessary. 

As in the other three cases, rights in Canadian 
trademarks are transferable. This has a special signi 
ficance for trademarks, given the associations which they 
create in buyers' minds about source or origin. 

NATIONAL AND INTERNATIONAL ASPECTS 

Before launching into a more detailed considera 
tion of Canada's laws of intellectual and industrial 
property, it is useful to recall again that these laws 
link on to those of other countries, via international 
treaties and conventions. There are international impacts 
to be taken into account, with some associated inhibitions 
on domestic freedom of action. Much of Canadian policy 
making in this area involves the development of official 
Canadian attitudes towards international agreements to 
which this country is a party, and towards proposals for 
changes in those agreements . 

. Most countries use a larger proportion of the 
total "internationally available" supply of information 
than they generate. Partly as a reflection of this fact, 
some countries, though by no means all, are net users of 
that portion of the total supply which is covered by laws 
of intellectual and industrial property, and which con 
sequently carries (except where barter-type arrangements 
are in force, as within some international companies) 
specific user charges in the form of royalties, licence 
fees and the like. In terms of such payments, the 
United States and some other countries are "net exporters". 
Canada, in significant contrast, is a heavy net importer, 
paying more out to foreigners on this account than it 
takes in. Canada's situation and interests in this sphere 
are in some ways closer to those of the developing 
countries than to those of countries like Britain, France 
and the United States. 
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How should policy take account of this? The 
best overall strategy would appear to be along broad lines 
already suggested. That is, policy formulation should 
start with a careful and cool-headed assessment of the 
costs and benefits for Canada of all the available and 
relevant incentive devices. Some general notion should 
be developed of what would be an optimal mixture of 
incenti ve policies on a worldwide basis from Canada IS 
point of view. There should then be a realistic appraisal 
of the extent to which progress towards such a mixture 
might be promoted by Canadian domestic action and inter 
national negotiation, and of what other options might be 
tried if progress along these lines proves difficult. 

If policy is developed in this fashion, a hasty 
deployment of every available means of increasing Canadian 
self-reliance in the field of information and of reducing 
the balance of net outpayments to foreigners will almost 
certainly show up as self-defeating. To begin with, 
Canadians are citizens of the world; major artistic, 
scientific and technological advances in any country are 
triumphs for them too, and they have an interest in main 
taining appropriate incentives to knowledge production and 
processing the world over. Further than this, the trans 
mission of information internationally has the usual 
complex fertilizing and feedback effects. The readiest 
possible access to the best that has been thought, 
expressed and invented abroad is vital to Canada -- not 
simply as a user of knowledge, but also as a producer of 
it. A policy that seriously endangered this access would 
not be rational. 

At the same time and in part for the same reason, 
however, Canadians must be aware of their interest in 
keeping the cost of this access as low as possible. This 
will mean that Canada, as a net importer of intellectual 
and industrial property, will have interests different 
from those of net exporters. Canada is likely, for 
instance, to have an interest in adhering to international 
conventions at less than the maximum level of protection 
available to member countries. Canada may well wish to 
retain its freedom to maintain patent, copyright and 
design protection on a shorter-term and less-extensive 
basis than other countries, and to issue compulsory 
licences more often than they do. 
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It is also obviously desirable that policy 
regarding intellectual and industrial property should be 
consistent with other policies affecting Canadian inter 
national trade and related strategies of economic develop 
ment. As tariff barriers are reduced internationally, the 
object of the exercise would be defeated to the extent 
that nontariff barriers based on patents, copyrights or 
trademarks were not removed. By the same token the object 
would be defeated if higher nontariff barriers merely 
replaced tariff barriers. It is also important that the 
"working provi~ions" bf the Patent Act and other features 
of intellectual and industrial law, conceived in an era 
when a broadly diffused pattern of Canadian manufacturing 
was taken as the desideratum, should be brought more into 
accord with the increasingly accepted view today that the 
future of Canadian secondary industry lies in the direction 
of greater scale and specialization of production.l 
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lEconomic Council of Canada, "Scale and Specialization 
in Manufacturing", Fourth Annual Review, Ottawa, Queen's 
Printer, 1967, pp. 145-172. 



CHAPTER 4 

PATENTS IN A CANADIAN PERSPECTIVE 

This chapter presents some of the more impor 
tant issues surrounding the patent system as it operates 
in the modern Canadian environment.l The chapter begins 
by briefly recapitulating the economic and social 
objectives which patent policy is designed to serve. 
After a review of the international patent treaty and 
the world patent system, it goes on to describe the major 
provisions of the present Canadian Patent Act, noting in 
the course of this discussion some of the proposals put 
forward by the [IlsleyJ Royal Commission in its Report on 
Patents of Invention published in 1960. In order to 
arrive at some evaluations of the extent to whiçh the 
objectives of the patent system are now being achieved 
so that the Canadian public secures the maximum possible 
benefits in relation to the social costs entailed, some 
of the results of a sample questionnaire survey by the 
Economic Council of the patents issued by the Canadian 
Patent Office in 1957, 1960 and 1963 are presented. The 
results of this analysis and of other available evidence 
are then summarized and assessed. 

lAs a background to this chapter and Chapter 5, a number 
of studies of Canadian and other patent systems were 
prepared. Of these studies, the three most extensive 
were: O. J. Firestone (Professor of Economics at the 
University of Ottawa), Economic Implications of Patents 
(to be published by the University of Ottawa Press); 
B. V. Hindley (Lecturer in Economics at the London 
School of Economics and Political Science and Visiting 
Professor at Queen's University), The Economic Theory 
of Patents~ Copyrights~ and Registered Industrial 
Designs, op. cit.; A. H. wilson (Science Council of 
Canada, formerly of the Economic Council of Canada), 
Background to Invention, Science Council of Canada 
Special Study No. 11, Ottawa, Queen's Printer, 1970. 
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OBJECTIVES OF THE PATENT SYSTEM 

The economic rationale of patents and the nature 
of the social benefits and costs associated with them were 
discussed in the previous chapter, and only a brief review 
is necessary here. A patent system, like other kinds of 
intellectual and industrial property, is one of a variety 
of incentive devices used by governments to correct the 
situation in sectors of the economy where there is judged 
to be a tendency towards undercommitment of resources to 
knowledge production and innovation. By granting patents, 
the State seeks to provide a basis for those who incur 
the once-and-for-qll costs involved in the invention and 
introduction of successful new products and processes to 
secure a greater return for their efforts than they would 
otherwise obtain. They and others will then be encouraged 
to make more such efforts in the future. The benefit to 
society will consist of a greater flow to the market of 
new products and more efficiently produced old products 
than would otherwise be forthcoming. 

At the same time, all patent systems involve 
various costs as well as benefits, more or less widely 
distributed among producers of patented products, users 
of patented processes, consumers, and members of the 
economy at large. The overall social costs of the system 
consist of the resources used to administer it and any 
resource misallocation which it may cause -- notably 
resource misallocation arising from its inherent 
characteristic of limited monopoly. 

The primary incentive effect of the patent 
system goes to inventors and their associates in the 
innovative process, who, having been offered a larger 
prize for success than they might obtain if their newly 
developed knowledge was easily a.ppropriable by others 
without payment, are thereby induced to commit more 
resources to innovative activities. In addition, however, 
some secondary incentive effects on knowledge production 
and innovation are also often at:tributed to the patent 
system and warrant examination here. These secondary 
effects are principally three: 

(1) the provision of a market place for new 
technology; 
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(2) the provision of a medium for the dissemination 
of technical knowledge; 

(3) the provision of a basis for the development 
of export markets and expansion of Canadian 
business into foreign countries. 

Elaborating slightly on the primary incentive 
effect, we should note the argument by some observers that 
the need for such incentives (and consequently the need 
for a "strong" patent system) has decreased with the rise 
in the number and proportion of patentable inventions 
coming from within the corporate structure rather than 
from independent inventors. It is contended that large 
corporations, especially, have less need of patent pro 
tection as a basis for invention and innovation. 

Table 4-1 

PATENTS ISSUED TO RESIDENTS OF CANADA 
SELECTED YEARS 1908-68 

Percentage of Patents Issued to: 
Independent 
Inventors Corporations 

1908 
1918 
1928 
1938 
1948 
1958 
1968 

97.3 
93.2 
82.2 
82.5 
65.0 
50.0 
36.5 

2.7 
6.8 

17.8 
17.5 
35.0 
50.0 
63.5 

Source: Estimates based on data in the Canadian Patent 
Office Record for the years noted. 
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The Canadian evidence in Table 4-1 above indi 
cates a strong rise in the corporate proportion of patented 
inventions, probably reflecting in part a technological 
environment in which the discovery of inventions increas 
ingly requires expensive equipment and well-organized 
groups of researchers. It cannot necessarily be inferred 
from this, however, that the need for the patent type of 
incentive has decreased. In the first place, the indepen 
dent inventor remains numerically important and may be 
more important still in terms of ability to generate highly 
original "breakthrough" inventions that sometimes elude the 
more unwieldy research battalions of large corporations.l 
A well-known British study, which found that the original 
inventive contribution of individuals and other small-scale 
operators was still surprisingly large, concluded, 

"So long as the survival of the individual 
inventor is not utterly despaired of ... and so long 
as nothing better can be suggested for the purpose, 
there is a very strong case for the retention of the 
patent system."2 

lAmong recent inventions attrib ted to independent 
inventors and small organizations are xerography, DDT, 
insulin, penicillin, titanium, terylene/dacron,.the 
zipper, the automatic trans~ission~ ~he.jet englne, th7 
FM radio the helicopter, alr condltlonlng, the Polarold 
Land cam~ra and the oxygen steelmaking process. See 
Economic Council of Canada, Interim Report on Competition 
policy, op. cit., p. 92; also, u.s. Department of Commerce, 
Panel on Invention and Innovation, Technological Innova 
tion: Its Environment and Management, Washington, G.P.O., 
1967, p. 18. 

2John Jewkes, David Sawers, Richard Stillerman, The Sources 
of Invention, London, Macmillan & Co., 1958, p. 251 . 

. Evidence from a study of the farm machinery industry in 
North America has indicated tha.t in spite of oligopolistic 
sectors and large international firms, the small individual 
inventor still does play a noteworthy role in the discovery 
of patentable inventions. See A. G. Vicas, Research and 
DeveZopment in the Farm Machinery Industry, Royal Commission 
on Farm Machinery, Study No. 8 I' Ottawa, Queen's Printer, 
1969, pp. 30- 3 3 . 
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As for the incentive needs of corporations, the 
evidence here is mixed. One study has indicated that 
while corporations often do not attach great importance 
to patent protection in technological areas where they 
are already well ensconced, they set greater store by it 
when they are moving into newer and less familiar areas.l 

Turning now to secondary incentive effects, thè 
patent system indeed appears capable of providing a market 
place for new technology and of disseminating new technical 
knowledge, because of its creation of more readily market 
able industrial property coupled with built-in disclo 
sure. As was explained in Chapter 3, the disclosure 
feature is difficult to evaluate because it can in some 
circumstances give rise to minor "inventing around" and 
other socially wasteful practices. It seems unlikely, 
however, that the final balance is socially negative, and 
there is probably some net social gain. 

Finally, patents can also playa role in the 
growth of export markets. A firm can file applications 
for patents on the same invention in as many countries 
as seem likely to offer the prospect of profitable sales, 
subject of course to conditions laid down in the various 
national patent laws. Particularly where export markets 
are of such size that they affect investment decisions, 
and where the new knowledge underlying the product or 
process can be imitated at substantially lower cost, the 
granting of patents by foreign countries may provide the 
essential degree of further stimulation required to 
induce particular types of innovation. But this cuts 
both ways, since Canada also grants patents to foreigners 
and is dependent on imports for many of its requirements. 
The use of the patent as an effective blockade against 
economic production in anyone country and, conversely, 
its ability to shelter domestic production from import 
competition, may pose serious problems for efficient 
resource use. It is in Canada's national interest to 
ensure that the payments made to foreigners for the use 
of their patented ideas are no larger than the benefits 
received by Canadians, and it is thus very important that 
the full implications of this marketing dimension of the 
patent system be noted and due account taken of it. This 

IFrederick M. Scherer, et al., Patents and the Corporation, 
Bedford, Mass., Patents and the Corporation, 1959, p. 150. 
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aspect is, indeed, the major neglected characteristic of 
the Canadian patent system, and research into it has 
weighed heavily in arriving at the policy assessments and 
proposals to be presented later. 

THE INTERNATIONAL PATENT SYSTEM 

Canada became a member of the International 
Convention for the Protection of Industrial Property in 
1883 when Britain joined. This agreement involves several 
important obligations. Canada must treat applicants of 
all member nationalities equally, allow a one-year prior 
disclosure of an invention when this is done by a patent 
application elsewhere, not let any foreign declarations 
of invalidity affect the validity of Canadian patents, 
not provide for revocation of patents be~ause the patentee 
supplies the market with imports, and not issue compulsory 
licences to remedy any practices that Canada considers 
"abuses" until three years have elapsed from the time of 
patent issuance. There are also some procedural obliga 
tions designed to facilitate administration. None of 
these provisions will inhibit the improvements in the 
Canadian patent system to be recommended in the next 
chapter because the treaty permits extensive scope for 
national policies to diffe~ from each other. 

The Inteinational Convention of 1883 did not 
come about easily. During thé growth of the free-trade 
movement in the middle of the nineteenth century, the 
market control aspects of the patent system had become 
clear to many observers, and the signing of the treaty 
took place only after vigorous debate. Three basic views 
of the patent system were in contention: the anti-patent 
view, the view of the patent as a "moral" property right, 
and the view of the patent as an instrument of public 
policy. Major protagonists in the debate were Germany, 
the United States and Britain. For a while Germany sup 
ported the anti-patent view, but growing pressures from 
pro-patent groups in that country led to a movement away 
from this position. (The Netherlands actually did abandon 
the patent system for the period from 1869 to 1912.) The 
U.S. negotiating position was largely based on the property 
rights view, while the larger European nations other than 
Germany tended to regard the patent as a policy instrument - 
notably as an instrument for the protection of domestic pro 
duction based on inventions from any source against foreign 
competition. Eventually, a view prevailed that some sort 
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of international patent system was helpful to economic 
growth and development, and the treaty was signed. 

The prolonged debate left its mark on the 
Convention, however. There were many loose ends. Even 
after the main principles had been agreed, the details of 
degrees of national freedom to adjust patenting conditions 
to suit national policies kept the negotiators busy. Even 
today, complete intercountry harmonization has not yet 
been recognized as a viable goal for treaty purposes. For 
instance, not all countries have the same patent term, and 
it is not expected that they will have in the near future. 

One recent step towards greater international 
co-ordination of patenting is contained in the Patent Co 
operation Treaty of 1970, where it is recognized that 
resources are wasted if every patent-granting country 
"searches for novelty" before issuing its patent on a 
particular invention, and where procedures arè set up to 
work towards a group of common searching offices. But 
while this is generally viewed as a welcome development, 
it by no means necessarily foreshadows moves to inhibit 
each country's continuing right to grant, or not grant, 
a particular patent and to keep its own terms and pro 
cedural rules. 

In the one major economic study that has been 
made of the international patent system, Edith Penrose 
argues that to say simply that international patenting 
arrangements promote technological progress on a world 
wide basis leaves an important part of the story untold. I 
In her view, such gains as may ensue in terms of in 
creased innovation in an international context are out 
weighed by heavy social costs -- not only costs involving 
higher prices and royalty payments, but also costs arising 
from inefficient worldwide resource use as a result of 
restrictions on the use of new techniques and of the 
extension of monopoly pricing power through international 
patent cartels. She suggests that these social costs 
could be reduced, and that the most effective and flexible 
method of reducing the costs to anyone country of foreign 
patenting is the encouragement of licensing. 

IE. T. Penrose, The Economics of the InternationaZ Patent 
System, Baltimore, Johns Hopkins Press, 1951, p. 233. 
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CANADA'S ROLE IN THE WORLD PATENT SYSTEM 

Table 4-2 ranks the 10 members of the "Paris 
Union" (the International Patent Convention) having the 
largest volume of patents in effect at the end of 1967. 
Canada places third in this list, following the United 
States and France but ahead of Britain. 

Neither the volume of patents outstanding nor the 
volume of patents issued gives a very sound impression of the 
extent to which actual inventive and innovative activities are 
carried on in many of the countries shown. Even when the 
award of patent rights to residents of other countries is 
considered, the volume of patents issued to nationals does 
not necessarily equal the number of useful new or improved 
products they introduce on the market. Inventors may opt for 
secrecy or alternatively may choose to disclose freely their 
new developments to society. In addition, differences between 
countries in defining patentability and in setting out disclo 
sure requirements can create significant differences in the 
ease with which patents are awarded in one country as opposed 
to another. Nor do patent statistics provide a sound measure 
of domestic technological standards, since the patent is not 
always in use in the country that grants it. Therefore, this 
data must be interpreted carefully. 

The large number of Canadian patents outstanding, 
relative to other countries listed in Table 4-2, is in part 
explained by intercountry differences in factors outside 
the patent system, such as the relative industrial maturity 
of economies, the nature of the industries in operation in 
different countries, and the influence of tariff policies 
on the ability of foreign industries to compete in a domes 
tic market. But differences in the way patent systems 
operate are also contributing factors. This is particularly 
true of policies with regard to renewal fees and differences 
in the degree of technological "novelty" required to obtain 
a patent in one country as compared with another. Renewal 
fees imposed periodically during the life of a patent can 
serve to clear the patent register of "deadwood" and so 
reduce the volume outstanding by removing patents which 
their owners no longer consider valuable. Of the members 
of the International Convention, only the United States, 
Canada, Cyprus and perhaps one or two other small countries 
do not impose renewal fees -- a fact which inflates the 
relative position of these countries. In addition, some 
Canadian companies have indicated that it is much more 
difficult to obtain a patent in countries such as the 
United States, Germany and Japan than it is in Canada 
because of stricter procedures for granting patents. 
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The u~e of any particular nation's patent system 
by foreigners will depend primarily on the importance of that 
national market, but secondarily on various factors such as 
the ease of obtaining a patent in that market. The effect 
of this foreign use of a national system depends on still 
other factors. The net effect on Canada of a Canadian patent 
held by a foreigner depends upon whether innovation takes 
place, where it takes place, the effect which the patent has 
on the price of the commodity, and the resulting effects 
which trade in the commodity has on the overall pattern of 
Canadian trade. The heavy use of the Canadian patent system 
by foreigners -- a proportionally heavier use than foreigners 
make of any other patent system in the world -- at least 
raises the question as to whether on balance the Canadian 
patent system is offering excessive returns to patent-holders. 

The fact that 19 out of every 20 patents issued 
in Canada are granted to foreign applicants is shown in 
Table 4-3. The suggestion frequently advanced that Canada's 
patent system should necessarily be as "strong" as those of 
other countries does not appear to be a logical interpreta 
tion of the national interest. It could more logically be 
argued that it is in Canada's self-interest to grant only 
enough protection as will ensure that useful new products 
and processes will be introduced to the Canadian market. 

Table 4-3 

PATENTS ISSUED BY THE CANADIAN PATENT OFFICE 
BY COUNTRY OF RESIDENCE OF THE INVENTOR 

Year Percentage Issued to ReSldents of: 
Ending Total United Other 

March 31 Number Canada States Foreign 
1950 8,507 7.7 74.3 18.0 
1955 10,274 5.5 75.1 19.4 
1960 21,985 5.5 68.7 25.8 

1961 21,988 5.7 68.2 26.1 
1962 21,631 5.6 68.9 25.5 
1963 21,200 5.6 68.0 26.4 
1964 23,205 4.6 67.5 27.9 
1965 23,451 4.8 68.0 27.2 
1966 24,241 4.7 67.1 28.2 
1967 24,417 5.0 68.0 27.0 
1968 25,806 4.9 68.1 27.0 
1969 27,683 5.2 66.9 27.9 

Source: Annual Reports of the Commissioner of Patents for 
the relevant years. 
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HISTORY AND ADMINISTRATION OF THE 
CANADIAN PATENT SYSTEM 

j 

The patent system in Canada had its beginnings 
in 1823 when Lower Canada introduced an Act modeled for 
the most part on the British Statute of Monopolies of 1624. 
Following Confederation, this legislation and similar 
statutes which had been passed by other provinces were 
superseded by the Patent Act of 1869. This Act introduced 
into what had previously been an Act modeled entirely on 
British law, some elements of American patent policy, 
chiefly of a technical and administrative nature. One of 
its original features was the introduction of the so-called 
"working provisions", designed to ensure that a patented 
invention would be manufactured in Canada. The Act pro 
vided that a patent wOllld be revoked if the patentee did not 
manufacture his invention within three years from the date 
the patent was granted., Thereafter the patent could be 
voided if the invention "were not continuously manufactured 
in Canada and made av~ilable at a reasonable price", or 
if the patented invention was imported after 18 months 
from the patent date. In 1872 the three-year period of 
grace for working the invention was reduced to two years 
and the importation restriction was changed to one year. 

, 
) 

After a series of minor amendments, a new Patent 
Act was passed in 1923, incorporating in the statute some of 
the obligations which Canada had assumed when she formally 
adhered to the International Convention for the Protection 
of Industrial Property. The 1923 Act contained the first 
mention of the special provisions relating to patents on 
food and medicine and to inventions made by public servants 
which appear in the legislation in force today. The next 
and most recent general revision in 1935 contained a new 
provision which attempted to strengthen the objective of 
working the patented invention in Canada on fair and reason 
able terms. Six potential "abuses" were listed which, if 
proven, would permit either the revocation of the patent, 
or alternately the grant of compulsory licences, to a person 
anxious to make use of the patented invention. In 1954, the 
Royal Commission on Patents, Copyright, Tradé Marks and 
Industrial Designs (hereafter referred to as the Ilsley 
Commission) was appointed. One of the tasks given to this 
Commission was to undertake a thorough study of the Canadian 
Patent Act with a view to determining whether it "affords 
reasonable incentive to the discovery of inventions ... in a 
manner and on terms appropriate to safeguarding the public 

55 



Intellectual & Industrial Property 

interest .... " However, most of the Commission's recom 
mendations were not incorporated in the legislation, and 
the Act of 1935 is today largely unchanged, despite the 
vast changes which have taken place in the economy in 
the last 35 years. 

This very brief history of the development of 
the Canadian patent system provides some background to the 
more detailed description of the law as it applies today.1 
But it also should be noted that the heritage of patent 
policy bestowed on Canada by Britain and the United States 
the two countries most advanced in technological capabili 
ties and possessing large populations from which to draw 
for innovative talent -- holds the danger that the patent 
system which has evolved may not be the one most suited 
to the different Canadian environment. 

The Patent Act is now administered by the Patent 
Office in the Department of Consumer and Corporate Affairs, 
headed by the Commissioner of Patents and employing about 
400 persons. About half the staff are patent examiners 
whose job it is to examine patent applications in order to 
establish not only that they conform to the requirements 
of the Patent Act as to the form of the application, but 
also that the new idea for which a patent is requested is 
novel and useful, represents an inventive step, and refers 
to subject matter that is patentable. The requirement that 
the invention possess utility means that it must be useful, 
and that it can in fact do what the applicant claims if it 
is used by a competent person in the manner set out in the 
application. The invention must be new throughout the 
world; it must not have been the subject matter of any 
patent application or publication more than two years before 
the application is filed in Canada, nor in public use or on 
sale in Canada more than two years prior to filing. These 
examiners are professional people with training in the 
relevant technologies. The bulk of the time spent by the 
examiners processing patent applications is taken up with 
searching patents issued by the Patent Office of Canada in 

lThose interested in a more extensive discussion should 
refer to Harold G. Fox, The Canadian Law and Practice 
Relating to Letters Patent for Inventions, 4th ed., 
Toronto, The Carswell Company Limited, 1969. 
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order to establish novelty. Sometimes, but not always, 
the search includes those countries whose applications 
are on file in the Patent Office library. I 

In the fiscal year ended March 31, 1970, the 
Patent Office received 31,360 applications, of which 
25,874 claimed priority privileges related to the filing 
date under the International Convention. In that year 
28,964 patents were issued. Over the past few years, the 
Patent Office has succeeded in reducing the average length 
of time that elapses between the filing of the application 
and the granting of the patent from between three to four 
years to about two years. As of January l, 1970, the num 
ber of unapproved applications in progress stood at 65,500. 
Revenues received by the Patent Office from fees for all of 
their activities amounted to $5,195,126 in the last fiscal 
year, sufficient to cover salaries and other administrative 
costs although not overhead expenses.2 

There are, of course, costs to the person apply 
ing for a patent: an official basic application fee of 
$50, subsequent fees for other steps in the patenting pro 
cess, the internal costs of preparing the application, and 
the legal costs of patent attorneys. These can total any 
where from about $400 to over $2,000. The average amount 
is about $1,000 per filing.3 These costs will also expand 
for each additional country in which a patent is applied 
for, with these varying according to each nation's fee 
schedule and legal requirements. If, however, there are 
serious legal contestations of the validity of a patent, 
the costs of these may in some instances be many times 
the cost of a straight application for a patent. 

IThe library now contains copies of patents issued by 
the following countries from the dates given: Britain, 
1617; United States, 1836; France, 1902; Italy, 1925; 
Australia, 1926; Sweden, 1947; thé Netherlands, 1948; 
Switzerland, 1949; Austria, 1949; Belgium, 1950; Pakistan, 
1959; Egypt, 1960; Germany, 1962; Finland, 1965. 

2Fees are payable at several stages of patent processing: 
upon application, upon issuance, for registration of 
assignment, for reinstating lapsed applications, and for 
each of the major steps necessary in the complex adminis 
tration of the system. Also patent agents pay an annual 
fee to remain eligible to operate as such. 

3A. H. Wilson, op. cit., p. 27. 
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Once a country has decided to adopt a patent 
system as a device to encourage the marketing of new 
products and the adoption of new processes, the decisions 
to be made are relatively few. Essentially they boil 
down to such issues as to whom and for what are patents 
to be granted and to what degree is the award of monopoly 
power to be restricted and the flow of revenues from the 
award encouraged or discouraged. In Canada, patents may 
be given for the invention of "any new and useful art, 
process, machine, manufacture or composition of matter, 
or any new and useful improvement in any art, process, 
machine, manufacture or composition of matter". Excluded 
specifically from this legislative definition are patents 
on illicit products and scientific or abstract principles. 

In Canada, patents are awarded to the originator 
of the invention. This approach is adopted by only two 
other countries -- the United States and the Philippines. 
In all other countries, the patent is granted to the 
person who is the first to file an application. The 
British Act stipulates that the patent applicant who is 
first to file is considered to be the "true and first 
inventor", a term that is taken to include the person who 
is first to import the idea into Britain and file for a 
patent there. 

The first-to-invent system is more open to con 
flicting claims than is the first-to-file approach. The 
difficulties of determining which of several claimants 
actually first invented involves the consideration of 
whether the claimants are in fact talking about the same 
invention or about two or more different inventions. 
Further difficulties arise, in many cases, about whether 
the exact date of invention should be taken as the prove 
able date of conception of the idea. When rival inventors 
apply, the Patent Commissioner declares a conflict and 
then proceeds to decide which applicant was the first to 
invent. The resolution of the conflict depends on the 
credibility of affidavits, on the determination of the date 
of any relevant developments in a foreign country, and 
on the disclosure of the nature of the invention contained 
in the patent application being disputed. The problem 
would appear greatest in new and complex fields in which 
much time may elapse between the original conception of 
the invention and the beginning of production of the new 
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or improved product. The number of conflict proceedings 
settled by the Commissioner in 1969 stood at 185; these 
conflicts involved over 500 patent applications. Conflicts 
pending as of July l, 1970 totalled 359 and involved 988 
applications. 

The Ilsley Commission recommended that Canada 
'should move to a first-to-file system in order to reduce 
the average length of time that elapses between the filing 
of the patent application and the granting of the patent, 
as well as to avoid the time-consuming and expensive 
conflict proceedings. In its bri~f to the Senate Special 
Committee on Science Policy, the Patent and Trade Mark 
Institute of Canada indicated that its members were 
virtually unanimous in endorsing this proposal. The 
United States is also considering a similar proposal 
advanced by the President's Commission on the Patent 
System which published in 1966 a list of recommendations 
for revisions to the U.S. patent system.l 

Section 28(1) of the Canadian Patent Act stipu 
lates that a patent will be granted only where the inven 
tion has not been known or used by anyone prior to its 
invention, nor described in any patent or in any publica 
tion printed in Canada or in any other country and not in 
public use or sale in Canada for more than two years prior 
to filing. Only the United States and Canada allow patents 
on inventions which have already been disclosed by the 
inventor. In all other countries, prior use or disclosure 
are grounds for disallowing the application, except that 
the requirement of the International Convention -- that 
nationals of any member country of the union be permitted 
to file applications in other member countries within 12 
months after the first application is made -- is respected. 

The Ilsley Commission suggested that the Act 
should be clarified to make it clear that the application 
must contain a full and accurate description of the 
invention and the best method of making and using it in 
terms which would enable someone skilled in the art to 
which it applies to reproduce it. The Commission also 
suggested that prior use of the invention should invalidate 

lReport of the President's Commission on the Patent 
System, To Promote the Progress of ... Useful Arts in 
an Age of Exploding Technology, Washington, G.P.O., 
1966, pp. 5-8. 
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a claim for a patent and that the public should have ac 
cess to the new information contained in patent applica 
tions at an earlier date than is now possible. Under the 
Commission's proposal, all patent applications other than 
those claiming priority rights under the International 
Convention must be accompanied by a provisional specifica 
tion to be followed in 12 months by a complete specifica 
tion. Convention applications must be accompanied by a 
complete specification. The patent would not be granted 
until the publication of the complete specification, which 
would take place either 15 days after notice is given to 
the applicant that the patent will be allowed or one 
year after filing and regardless of whether or not the 
Commissioner has decided to allow the application, which 
ever is earlier. Under the present Act, all patent 
applications remain secret until such time as the patent 
is issued. The Commission's proposals were aimed at 
enhancing the information function of the patent system 
so that new ideas are fully and quickly made available 
to others, while at the same time allowing patent appli 
cants sufficient time to complete their development work 
and revise the list of features for which novelty is being 
claimed. These provisions would effectively mean that 
prior use or disclosure would constitute a bar to the 
granting of the patent, and patent privileges would be 
extended to the person who is first to disclose a new 
invention to the public. 
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USE OF THE PATENT GRANT 

The patent provides the owner with the right 
to allow only persons he chooses to produce or to sell 
the product. This broad power has been the subject of 
much of the frequent controversy over the patent system. 
Some critics have pointed out that patent-holders have at 
times interfered with the flow of international trade. 
Goods which would otherwise be imported into a country 
are kept out by the right of a patentee to permit the 
manufacturing and vending of his patented article only by 
persons he chooses to license. This power is very much 
akin to a tariff barrier with all the costs that such 
barriers may entail in terms of sheltering inefficient 
domestic production. It may be noted indeed that with 
the progressive lowering of tariffs by industrial countries 
in the postwar period, the importance of various nontariff 
barriers, including those arising out of national patent 



Patents in a Canadian Perspective 

systems, has become more visible. Furthermore, whereas 
a tariff may be a hurdle which some low-cost foreign 
producers succeed in jumping (or could jump if tariff 
protected domestic prices rose beyond a certain level) , 
a patent may impose an absolute wall against importation 
at any price. For just this reason, the extent to which 
privately erected patent barriers to international trade 
flows distort the use of resources is more difficult to 
judge than in the case of the more visible government 
imposed tariffs. 

On the other hand, many countries, including 
Canada, have regarded patent systems as one of the ways 
in which to assist the growth of secondary industry in 
the domestic economy. As noted earlier, patent laws in 
most countries require that, if a patent-holder is to 
retain his exclusive rights, he must work his patented 
invention in the country granting the patent. In Canada 
there may well be instances in which the protection 
provided by the patent system has resulted in production 
in Canada at costs ~Rùt compare favourably with those 
of foreign producers. More troubling are those instances 
in which the costs do not compare favourably, and in which 
perhaps the only reason -- or at least an important 
reason -- for the establishment of production facilities 
in Canada is the requirement under the Patent Act that, 
if the patent-holder is to retain his exclusive rights, 
he must work his invention in Canada. Also troubling 
are those instances where no working does take place in 
Canada, but where the patent protection makes it possible 
for the imported article to be sold at a significantly 
higher price in Canada than is charged in other countries 
where patent protection exists. 

The Council's questionnaire survey attempted 
to solicit some impressions as to the proportion of 
patented inventions that are worked. Working was deliber 
ately defined in the questionnaire in a narrow context 
to mean manufacture of the major part of a patented 
product, not just the mere sale or assembly of a product 
produced in some other country. Almost half of Canadian 
patents are not worked at all, either in Canada or abroad. 
Various reasons can be surmised to account for this, 
including the possibilities that subsequent technological 
developments may have made a particular invention obsolete 
or that subsequent development work may have indicated 
that economic application of the invention would not be 
feasible. 
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Held in Canada by: 
Canadian firms 
U.S.-owned firms 
U.K.-owned firms 
Other foreign firms 
Firms of unknown or uncertain 

ownership 
Individuals and government 

Group per~entages 

50.7 
34.3 
37.7 
17.3 

32.2 
40.8 
2.7 

26.4 

Table 4-4 indicates that only 15 per cent of the 
patents granted in the three years covered by the survey 
have been worked in this country, while 48 per cent have 
been worked in other countries. 

Table 4-4 

PERCENTAGE OF CANADIAN PATENTS WORKED, BY CLASS OF OWNER I 

Percentage 
of Patents 

Worked 
in Canada2 

Percentage 
of Patents 

Worked 
Abroad2 

Ownership 
Characteristics 

of Patentee 

53.6 
25.3 
35'.0 

14.5 
13.4 
27.7 

Held in united States by: 
Firms with subsidiaries in 

Canada 
Firms without subsidiaries 
Individuals 

Group percentages 

14.3 
15.5 
4.4 

14.3 

45.1 
64.7 
63.5 
51. 0 

Held Elsewhere by: 
Firms with subsidiaries in 

Canada 
Firms without subsidiaries 

Canada 
Individuals 

Group percentages 

Total -- percentages 

8.7 31. 9 
in 

4.5 5~.1 
7.7 76.9 

-s:=ï 49.6 

15.0 47.8 

IBased on a sample of the patents issued by the Canadian 
Patent Office in 1957, 1960 and 1963. 

2Inc1udes some patents that are worked both in Canada and 
abroad. 

Source: Economic Council of Canada patent questionnaire 
survey. 
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The table highlights two factors which appear 
to play a significant role in explaining this difference 
ownership characteristics of the patent~holder, and the 
country in which the patent is owned. Canadian-owned 
firms work a much larger proportion of their patents in 
Canada than any other group. In the case of foreign 
owned firms with subsidiaries in Canada, a higher propor 
tion of patents is worked in this country in those in 
stances where the Canadian subsidiary owns the patent 
than where the foreign parent is the holder.l 

The available information does not provide answers 
about the extent to which the high percentage of patents 
held abroad that are not worked in Canada represent unful 
filled hopes or goals not achieved. One possible reason 
why foreign patent-holders incur the expense of obtaining 
a Canadian patent is because they hope to earn royalties 
by licensing others to work their patent. But if this 
hope is realistically entertained, it must be on a limited 
scale, for the questionnaire survey revealed that, of the 
number of patents issued in the three-year period and held 
abroad, only 12 per cent were licensed to Canadian firms. 
This is a slightly higher figure than for patents owned 
in Canada, where the proportion licensed was about 10 per 
cent. Licensing arrangements between foreign holders and 
related firms (defined as those in which the patent-holder 
owns at least 25 per cent of the stock) undoubtedly were a 
significant factor; related firms were reported to have 
worked two-thirds of those patents held abroad and worked 
in Canada. 

lThe 51 per cent ratio for working abroad by firms holding 
patents in the United States is in line with the behaviour 
of firms holding patents issued by the U.s. Patent Office. 
Frederick M. Scherer found that an average of 54 per cent 
of patent-holders covered in his 1956 survey did in fact 
put their patent to commercial use; the ratio was slightly 
higher for small firms than for large corporations. It 
should be noted, however, that Scherer's definition of 
working included "making or selling the patented inven 
tion in the production of goods and services, or making 
arrangements with a third party for the use or sale of 
the patented invention". See Frederick M. Scherer, 
et al., op. cit., p. 112. 
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"(2) The exclusive rights under a patent shall be 
deemed to have been abused in any of the following 
circumstances: 

Another possible reason for obtaining a Canadian 
patent is because the patent prevents others from using 
the invention in Canada or importing the patented product 
or the product produced with the patented process. Which 
of these two motives is paramount in the decision to patent 
depends on whether the potential for using the patent in 
Canada is high. In areas where the potential is limited, 
the motivation for securing a patent in Canada must be the 
estimated amount that can be sold in Canada. In these 
cases, Canada as a market, rather than Canada as a produc 
tion location, is the reason for applying for a Canadian 
patent. 

Unworked patents can sometimes be costly to 
society and sometimes beneficial. They may represent 
"blocking patents" that cluster around other patents in 
ways that prevent desirable competition from occurring. 
On the other hand, such unworked patents may be socially 
beneficial if they serve to warn potential users of some 
uneconomic technology. Working of a patent, especially 
domestic working, is not necessarily a goal that ought to 
be aimed at by a patent system. Ideally, one would like 
to eliminate from the register "blocking" and other 
undesirable unworked patents, while leaving in it those 
which discouraged uneconomic production. 

COMPULSORY LICENCES 

No patent system grants patent privileges 
without attaching some limitation. In Canada, the major 
qualification is based on the concept that these privi 
ieges can be abused in certain ways and that some remedy 
is needed to deal with such activities by patent-holders 
in order to achieve a better balance between social costs 
and benefits. These are set out in Section 67(2) of the 
Patent Act. 

(a) if the patented invention (being one capable 
of being worked within Canada) is not being 
worked within Canada on a commercial scale, 
and no satisfactory reason can be given for 
such non-working, but if an application is 
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presented to the Commissioner on this ground, 
and the Commissioner is of opinion that the 
time that has elapsed since the grant of the 
patent has by reason of the nature of the 
invention or for any other cause been insuffi 
cient to enable the invention to be worked 
within Canada on a commercial scale, the 
Commissioner may make and order adjourning the 
application for such period as will in his 
opinion be sufficient for that purpose; 

(b) if the working of the invention within Canada 
on a commercial scale is being prevented or 
hindered by the importation from abroad of the 
patented article by the patentee or persons 
claiming under him, or by persons directly or 
indirectly purchasing from him, or by other 
persons against whom the patentee is not taking 
or has not taken any proceedings for infringe 
ment; 

(c) if the demand for the patented article in Canada 
is not being met to an adequate extent and on 
reasonable terms; 

(d) if, by reason of the refusal of the patentee 
to grant a licence or licences upon reasonable 
terms, the trade or industry of Canada or the 
trade of any person or class of persons trading 
in Canada, or the establishment of any new 
trade or indust~y in Canada, is prejudiced, and 
it is in the public interest that a licence or 
licences should be granted; 

(e) if any trade or industry in Canada, or any 
person or class of persons engaged therein, is 
unfairly prejudiced by the conditions attached 
by the patentee, whether before or after the 
passing of this Act, to the purchase, hire, 
licence, or use of the patented article, or to 
the using or working of the patented process; 

(f) if it is shown that the existence of the patent, 
being a patent for an invention relating to a 
process involving the use of materials not 
protected by the patent or for an invention 
relating to a substance produced by such a 

65 



66 

Intellectual & Industrial Property 

process, has been utilized by the patentee so 
as unfairly to prejudice in Canada the manufac 
ture, use or sale of any such materials." 

This list at first glance appears to be broad 
enough to encompass any activities of patent-holders which 
could potentially result in excessive costs to the economy 
as a whole. But in fact, the application of this section 
is restricted in its effectiveness by Section 67(3) which 
states: 

"(3) It is declared with relation to every paragraph 
of subsection (2) that, for the purpose of determining 
whether there has been any abuse of the exclusive 
rights under a patent, it shall be taken that patents 
for new inventions are granted not only to encourage 
invention but to secure that new inventions shall so 
far as possible be worked on a commercial scale in 
Canada without undue delay." 

Thus the guiding principle on which considerations of the 
public interest as they relate to the patent system are 
based is that patents must be worked in Canada. 

There are two remedies which the Commissioner 
of Patents is entitled to impose when he intervenes under 
Section 67. The first -- the revocation of the patent 
has never been invoked. The second remedy available 
under this section is compulsory licensing. Requests 
made by persons seeking a licence to produce the patented 
invention in Canada lead to hearings before the Patent 
Commissioner. Should he decide in favour of the applicant, 
the patent-owner or others opposed to the licence fre 
quently appeal to the Exchequer Court. As a result, the 
average time taken to process a compulsory licence applica 
tion is approximately two years. Such legal contests can 
be very expensive and the mere potential for them serves 
to discourage applications for compulsory licenses. The 
delay is further aggravated by the terms of the Inter 
national Convention which require that three years must 
elapse between the time the patent is granted and the 
issuance of a compulsory licence. 

The Act allows the Commissioner broad discre 
tionary authority in setting the terms and conditions he 
may consider to be appropriately attached to a compulsory 
licence. When the public interest is deemed to be damaged 
because the patentee is supplying the Canadian market by 
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imports, the Commissioner may decide, regardless of cost 
considerations, to allow the licensee to shut out these 
foreign goods so that domestic production can be initiated. 
In setting the royalties that must be paid, the Com~ 
missioner is required by the Act to "secure the widest 
possible use of the invention in Canada consistent with 
the patentee deriving a reasonable advantage from his 
patent rights", to get for the patentee a reasonable 
return from the working of the invention by the licensee, 
and to equalize advantages among several licensees, taking 
into consideration any work done or expenditures made by 
previous licensees in the course of testing the commercial 
value of the invention or working it on a commercial 
scale. The resolution of these somewhat conflicting 
objectives presents the Commissioner with an extremely 
difficult weighing and balancing task. On the one hand, 
he is called upon to protect the patentee, while on the 
other he must have regard to the work done by any existing 
licensees. Significantly absent from the list of factors 
that must be considered is any specific reference to the 
public interest, apart from that of securing the commercial 
production of the invention in Canada -- an objective 
which, as already noted, mayor may not improve public 
welfare. 

In certain circumstances, an exclusive compul 
sory licence may be granted. The Act provides for the 
issuance of a single compulsory licence in situations in 
which the invention is not being worked on a commercial 
scale in Canada and in which sole occupancy of the field 
may be necessary to secure financing for the potential 
licensee to put the invention to work. 
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Table 4-5 tabulates the number of applications 
for compulsory licences received since 1935 under Section 
67. In the period noted, from 1935 to October 1970, there 
was a total of only 53 applications, an average of about 
1.5 per year. Even more striking is the fact that in the 
35-year period only 11 applicants were successful in 
securing a licence. 

Most of the major industrial countries, with 
the exception of the United States, have incorporated 
into their Patent Acts provisions for compulsory licensing. 
However, in the United States, under the antitrust laws, 
the courts can impose compulsory licensing in cases where 
competition has been restricted by actions taken under the 
umbrella of patent protection. The mere threat of anti- 
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trust action is believed to have resulted in many voluntary 
licensing arrangements. In Britain and Germany, additional 
special incentives have been implemented to induce more 
widespread voluntary licensing of the right to produce 
the patented invention. In both these countries, patent 
owners who publicly allow their patents to be licensed 
by any and all comers, that is_, declared "licences of 
right", are granted a substantial reduction in the amount 
of annual fees or taxes payable under the patent. In 
Britain a patentee whose patent is endorsed as a "licence 
of right" may apply to have the endorsation cancelled on 
payment of the full amount of taxes waived, while in 
Germany this endorsation is permanent. Some observers 
believe that this procedure has not been all that success 
ful in encouraging licensing, alleging that many patents 
which are so endorsedj and on which lower fees are paid, 
frequently fail to arouse licensee interest in any event. 
Canada has provisions permitting compulsory licences in 
both its Patent Act and its Combines Investigation Act. 

Table 4-5 

APPLICATIONS FOR COMPULSORY LICENCES 
UNDER SECTION 67 

Between 1935 
and January 1970 

Licences granted 
Applications refused 
Applications abandoned 

or withdrawn 
Applications pending as 

at October 30, 1970 

Total 

11 
9 

32 

1 
53 

Source: The Patent and Copyright Office, Department of 
Consumer and Corporate Affairs. 
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FOOD AND DRUG PATENTS 

The Canadian patent system, in common with 
those of many other countries, has had a long history of 
affording special treatment to patents related to food 
and medicine as distinct from patents on other products. 
Section 41, the specifically relevant part of the Act, 
allows for patents on food or drugs only when directly 
associated with a claim for a patent on a chemical process. 

Recent amendments to the Patent Act make more 
provision for the granting of compulsory licences on 
these products in an attempt to bring about a reduction 
in the price of drugs sold in Canada. I Licences for 
food patents are granted to manufacture the product; 
licences for medicine are granted either to manufacture 
or import the product. These licences are granted 
virtually as a matter of right by the Commissioner of 
Patents, unless he sees good reason to the contrary 
because he believes the granting of the particular 
licence will prejudice the public interest. The royalty 
rates under these licences are set by the Commissioner 
with the intention of making the food or medicine 
"available to the public at the lowest possible price 
consistent with giving to the inventor due reward for 
the research leading to the invention". Table 4-6 shows 
the number of applications under this Section of the Act 
from 1935 to June 1969 when the new provisions became 
effective and in the first 10 months after the changes 
came about. It is interesting to note that the intro 
duction of the new law did correspond with a rapid rise 
in the number of applications for compulsory licences, 
most of which are for drug imports. The later point 
about imports is probably the main reason for the appli 
cations. 

IThese changes were passed by Parliament in 1969. At 
the same time the Trade Marks Act was altered because 
it too had clauses that could inhibit imports. 
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Table 4-6 

APPLICATIONS FOR COMPULSORY LICENCES 
UNDER SECTION 41 OF THE PATENT ACT 

Applications Made: 

Between 1935 
Between 

June 27, 1969 
and 

October 30, 1970 
(Section 41 (4» 1 

and 
June 27, 1969 
(Section 41(3» 

Licences granted 
Applications refused 
Applications abandoned 

or withdrawn 
Applications pending as 

at October 30, 1970 

Total 

22 
4 

46 
1 

23 17 

49 

26 

90 

1 h . . C anges ~n the Patent Act regard~ng drugs became 
effective June 27, 1969. 

Source:' The Patent and Copyright Office, Department 
of Consumer and Corporate Affairs. 

PATENTS AND COMPETITION 

Although Section 41 embraces a wider considera 
tion of the public interest in gaining access to low 
priced patented articles than does Section 67, there is 
no remedy in the Patent Act with which to deal with any 
of the restrictive practices with which the Council was 
concerned in its Interim Report on Competition Policy. 
Thus what may be described as attempts to extend the 
patent monopoly through practices such as price-fixing, 
resale price maintenance, price discrimination and tied 
sales may be carried on by the patent-holder without 
fear of intervention by the Commissioner of Patents. 

There is, however, another person who might 
intervene to protect the public interest against restric 
tive practices that extend beyond the scope of the patent 
grant -- the Attorney General of Canada. Section 30 of 
the Combines Investigation Act states: 
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"30. In any case where use has been made of the 
exclusive rights and privileges conferred by one or 
more patents for invention or by one or more trade 
marks so as 

(a) unduly to limit the facilities for transporting, 
producing, manufacturing, supplying, storing or 
dealing in any article or commodity which may 
be a subject of trade or commerce; or 

(b) unduly to restrain or injure trade or commerce 
in relation to any such article or commodity; or 

(c) unduly to prevent, limit or lessen the manufac 
ture or production of any such article or 
commodity or unreasonably to enhance the price 
thereof; or 

(d) unduly to prevent or lessen competition in the 
production, manufacture, purchase, barter, sale, 
transportation or supply of any such article or 
commodity; 

the Exchequer Court of Canada, on an information 
exhibited by the Attorney General of Canada, may for 
the purpose of preventing any use in the manner 
defined above of the exclusive rights and privileges 
conferred by any patents or trade marks relating to 
or affecting the manufacture, use or sale of such 
article or commodity, make one or more of the 
following orders: 

(i) declaring void, in whole or in part, any 
agreement, arrangement or licence relating 
to such use; 

(ii) restraining any person from carrying out or 
exercising any or all of the terms or provi 
sions of such agreement, arrangement or 
licence; 

(iii) directing the grant of licences under any such 
patent to such persons and on such terms and 
conditions as the Court may deem proper, or, 
if such grant and other remedies under this 
section would appear insufficient to prevent 
such use, revoking such patent; 
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(iv) directing that the registration of a trade 
mark in the register of trade marks be expunged 
or amended; and 

(v) directing that such other acts be done or 
omitted as the Court may deem necessary to 
prevent any such use; 

but no order shall be made under this section which 
is at variance with any treaty, convention, arrange 
ment or engagement respecting patents or trade marks 
with any other country to which Canada is party." 

The Ilsley Commission recommended that the above 
section should also be incorporated into the Patent Act so 
that the latter piece of legislation would contain a more 
complete delineation of the rights of patentees. Under 
the Combines Act, only the Attorney General is able to 
take action; under the Ilsley proposals, ani interested 
party would be able to make representation. We accept 
the Ilsley proposal to allow more extensive scope for 
actions to be initiated, that is, by any interested party. 

Section 30 of the Combines Investigation Act, 
which purports to restrain the way in which a patentee 
may use his right to exclude others, is at present one 
of the less-clear and seldom-used parts of the legislation. 
It would therefore appear to be advisable to spell out in 
that Act, as clearly as in the proposed revisions to 
Section 32,2 the type of anticompetitive practices ex 
ercised by patent-holders that are considered to be 
detrimental. Similarly, the Patent Act should contain a 
clear statement defining the limits of rights exercisable 
by patentees. If this is not done, the courts and 
administrators will continue to be confronted with 
problems of consistency vis-a-vis two sets of legislation. 
As stated by the present Director of Investigation and 
Research, Combines Investigation Act: 

lRoyal Commission on Patents, Copyright and Industrial 
Designs, Report on Patents of Invention, Ottawa, Queen's 
Printer, 1960, p. 85. 

2Economic Council of Canada, Interim Report on Competition 
Policy, op. cit., pp. 101-107. 
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"In any situation coming to the attention of 
the Director in which the use of a patent to restrain 
competition in any way that in other circumstances 
are prohibited by the Combines Act, the Director is 
faced with the necessity of balancing two principles 
of public policy -- the first being the protection 
of free competition, and the second being the 
encouragement of invention and the development of 
new products and processes by the legal creation of 
monopoly in the patent owner; in deciding whether an 
inquiry is warranted in a particular case involving 
a patent, the Director must reconcile and harmonize 
the application of the statutes embodying these two 
important principles of public pOlicy."1 

THE TERM OF THE PATENT 

Mention was made earlier of types of provisions 
that governments may use to qualify the rights of patent 
owners -- compulsory licensing and revocation of the 
patent. There is also a third -- variations in the term 
of the patent grant. The state-conferred grant to a 
patentee is not unlimited in scope, nor is it perpetual 
in duration. In Canada, the term of the patent expires 
17 years from the date it is issued. This time limit is 
purely arbitrary, and there is no convincing rationale 
justifying any specific term. The choice of anyone 
period is as much an historica-l accident as anything else, 
for it is not possible to quantify precisely the number 
of years required to provide the degree of protection 
needed to induce resources to flow into invention and 
innovation. 

The term now in use in Canada has been changed 
five times since the original 14-year limit specified in 
the first Patent Act. The 14-year period itself was 
imported from the British Act and is said to have reflected 
the belief that the spread of knowledge about new tech 
niques would be assured by allowing the inventor enough 
time to train seven sets of journeymen or two sets of 

ID.H.W. Henry, Q.C., Director of Investigation and 
Research, Combines Investigation Act, Notes fop an 
Addpess to the MontpeaZ Chaptep~ The Patent and Tpade 
mapk Institute of Canada, March 31, 1966. 
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apprentices or one master under the rules of the guilds. 
In the Act of 1849, provision was made to allow for an 
extra seven-year period if, at the end of 14 years, the 
patentee had failed to obtain reasonable remuneration. 
In 1869, the term was set at five years but the patent 
owner was given the option of renewing the patent for 
two additional terms of five years each, an effective 
term of 15 years. This was extended in the Act of 1892 
to three periods of six years each and in the revision 
of 1921,the term was made a straight 18 years. However, 
in 1923 the term was reduced to the present 17-year 
period, the term in effect today. The Ilsley Commission 
recommended that the term of the patent should date from 
the date of application. Given the present two-year 
average pendency period between application and patent 
grant, this could result in reducing the effective term 
of the patent from about 19 years to the 17-year term 
specified in the Act. The term of patents issued in other 
countries varies considerably from one system to another. 
The term of the patent grant issued in the united States 
is the same as Canada's; but in Britain the term is 16 
years; in France, 20 years; and in Germany, 18 years - 
all dating from the filing of the application. 

SPECIAL TYPES OF PATENTS 

France and Germany have attempted to deal with 
the backing-up of patent applications awaitinq the detailed 
search by the Patent Office to determine the novelty of 
the claimed invention by implementing a system whereby 
the applicant may elect to forgo examination of his 
application in return for a shorter term of protection. 
These are called "certificates of utility" in France and 
have a six-year term, while the German "petty patent" runs 
for two periods of three years each. In the united States, 
the President's Committee recommended that that country 
grant to the Secretary of Commerce stand-by powers to 
introduce a deferred examination system, should this be 
in the best interests of the public.1 Under this proposal 
an applicant may request that the examination of his 
application be deferred for five years. If he or a third 
party has not requested examination at the end of that 

1Report of the President's Commission on the Patent 
System, op. cit., pp. 19-22. 
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time, the application is abandoned. While such mechanisms 
obviously help to speed up the processing of patent applica 
tions and raise the standard of quality on full-term patents, 
they are not without costs -- costs which include the award 
of even short-term monopoly powers to inventors who choose the 
shorter route in the belief that their application would not 
survive the rigours of examination. Such a patent category 
would not, in our view, serve Canada's economic interests. 

SOME FURTHER RESULTS OF THE PATENT SURVEY 

Respondents to the questionnaire were asked to 
indicate how they saw the significance of the Canadian patent 
system in their decision to actually work their patents in 
Canada. The results are summarized in Table 4-7. About 40 
per cent of all returns indicated that the Canadian patent 
system was of little or no significance -- another 45 per 
cent, that the Canadian patent was of fair significance -- 
in the decision to work the invention. 

Individuals and smaller firms indicated the great 
est degree of reliance on patents.l These responses tend to 
support the conclusion in a study conducted at the Harvard 
Business School: 

"The value of patents as a stimulus to technical 
investment in large and well-established corporations 
is similar to their value to the independent inventor 
or to the small and struggling firm. As long as other 
factors such as distribution channels, relative costs 
of production, brand preference, and engineering know 
how are well established, patents are relegated to an 
unimportant niche in the decision-making process. But 
when corporations contemplate moving into areas where 
they have very little experience or market following, 
where they must in effect begin allover again just as 
the small company must begin, then patents can become 
an important factor. The security of good patent 
protection makes up for the lack of security regarding 
those other factors upon which the company's day-to 
day business success is based.,,2 

IThe survey data covered all sizes of firms. Those where 
ownership was not able to be clearly identified were 
included in the "small firm" category. 

2Scherer, op. cit., p. 150. 
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REPORTED IMPORTANCE OF A CANADIAN PATENT 
IN THE DECISION TO WORK PATENTED INVENTIONS 

Table 4-7 

Ownership 
Characteristics 

of Patentee 

In Decision to Work, 
Canadian Patent Was: 

Of Little Of Fair Of Major 
Signifi- Signifi- Signifi- 
canee Total canee canee 

(Per cent) 

Canadian patents held in Canada by: 
Canadian-owned firms 41.4 
U.S.-owned firms 35.9 
Firms owned in other 

1 Includes all levels of government in Canada, Crown corporations, 
and nonprofit institutions receiving government support. 

2A total of only three responses, from individuals holding 
patents in all foreign countries. 

3Includes total of only five responses. 

4Includes a total of only eight responses. 

Source: Economic Council of Canada patent questionnaire survey, 
based on a sample of patents issued in 1957, 1960, and 
1963. 

countries 
Firms with unknown or 

uncertain ownership 
Government1 
Individuals 

Canadian patents held in 
Firms with Canadian 

subsidiaries 
Firms without Canadian 

subsidiaries 
Individuals2 

Canadian patents held in 
Firms with Canadian 

sub s i.d i.a r i.e s-' 
Firms without Canadian 

subsidiaries4 
Lnd i.v i.dua La- 

All returns, of which: 
Canadian inventions 
Foreign inventions 

32.3 
52.3 

26.3 100.0 
Il. 7 100.0 

2.7 100.0 

33.3 100.0 
10.6 100.0 
34.1 100.0 

64.9 32.4 

19.4 
81.8 
25.6 

47.2 
7.6 

40.2 

United States by: 

42.4 48.3 9.3 100.0 

38.4 46.3 15.3 100.0 

other countries by: 

35.5 64.5 0 100.0 

49.2 32.8 18.0 100.0 

40.9 45.6 13.5 100.0 
48.5 29.9 21.6 100.0 
39.2 49.2 11.6 100.0 
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Chart 4-1 

YEAR CANADIAN PATENT FIRST WORKED 
RELATED TO YEAR OF PATENT GRANT 

100 

0 / w ~ 
0:: / 0 
~ WORKED / 

75 OUTSIDE CANADA 
(/) 
l- I z 
w / ~ 
w I 
(!) 50 f:! I z 
w 

I u 
0:: 
W / WORKED a.. INSIDE CANADA 
w / > 25 
~ 
_J / ::J 
~ / ::J 
U / 

0 
,., -- 

14 12 10 8 6 4 2 + 2 4 6 8 
YEARS PRIOR TO PATENT GRANT YEARS AFTER PATENT GRANT 

YEAR OF PATENT GRANT 

Source: Economic Council of Canada patent questionnaire 
survey. 
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The questionnaire survey also revealed (see 
Chart 4-1) that the production of those patented inven 
tions which are eventually worked in Canada is, for over 
half of the patents, initiated two or more years before 
the patent is granted. In some cases, the time lapse is 
considerably longe~. In many instances this undoubtedly 
reflects the length of time taken to examine a patent 
application. But it perhaps also reflects another factor, 
that the decision to make use of a new invention may not 
be closely linked to the importance of obtaining a Canadian 
patent. Also the designation "patent pending" may be 
regarded by many holders as affording sufficient protec 
tion to warrant proceeding to the production and marketing 
of the invention, even though no legal authority can be 
invoked to counteract the copying of the invention by 
others until such time as the patent is granted. Thus 
it seems that for many innovators, the mere anticipation 
of patent protection (by themselves and in some cases by 
potential competitors) provides enough incentive to 
complete the innovative process so far as it relates to 
the Canadian market. 

Of more importance to the Canadian patent system 
is the role of foreign patent-holders and their behaviour. 
The survey results revealed that over 85 per cent of the 
patents issued in the three sample years are held abroad 
(further patents being held in Canada by resident firms 
owned abroad, thus accounting for the higher figure of 
95 per cent original foreign ownership of Canadian 
patents) and that only 12 per cent of these patents held 
abroad are actually worked in Canada. It was also noted 
that the time when those patents worked abroad were first 
worked was, for more than half of the patents, four or 
more years prior to the granting of the Canadian patent. I 
Relating this and other factors to the role of compulsory 
licences, under Section 67, one finds the licensing provi 
sions to be, in effect, very weak. After the four-year 

IThese data a~e consistent with another finding which showed 
that 96 per cent of the inventions issued in the United 
States in the years 1938, 1948, and 1952 had been worked 
before the actual issuance of the patent. That study 
also found that one-third of the commercially useful 
patents had been worked before filing the application. 
Barker S. Sanders, "Speedy Entry of Patented Inventions 
into Commercial Use", Idea: Patent, Trademark and Copy 
right Journal of Research and Education, Spring, 1962. 
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delay from the making available of the technology to the 
world through actual working abroad to the issuance of a 
Canadian patent, one finds another three-year delay set 
by the conditions of the International Convention followed 
by an additional period of about two years before a 
licence has been processed. Thus even successful appli 
cants under the present provisions can only expect to get 
access to technology almost nine years old. In today's 
rapidly changing world these methods or products may well 
be obsolete. So, in spite of impressive wording and 
references to the public interest in Section 67, its 
practical operations are far less effective, and Canada's 
patent system takes on a role largely of market protection 
rather than a role of providing incentives to domestic 
innovation. 

ASSESSMENT OF THE CANADIAN PATENT SYSTEM 

As was noted earlier, the patent system, like 
other forms of intellectual and industrial property, 
involves social costs as well as benefits, all of which 
must be taken into account in framing policy. The general 
nature of these costs and benefits was analysed in 
Chapter 3. It will now be apparent that the analysis of 
costs and benefits in the Canadian case involves considera 
tion of some special features and peculiarities of the 
Canadian system and the environment in which it operates. 

Of the various statistical findings on patents 
summarized in the present chapter, the following are of 
particular importance in the assessment of the Canadian 
system as a whole: 

(a) Relative to the size of its economy, Canada has 
an unusually large number of patents outstanding. 

(b) For many years, only about 5 per cent of Canadian 
patents granted have gone to Canadian nationals. 

(c) Only about 15 per cent of recent Canadian patents 
granted have actually been worked in Canada. 
However, nearly half the total patents were worked 
outside of Canada (a small minority of this 
group being worked both inside and outside of 
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(d) Some 12 per cent of Canadian patents held 
abroad have been licensed to Canadian 
firms, and some 10 per cent of Canadian 
patents held in Canada have been licensed 
to other Canadian firms. 

(e) Worked inventions covered by Canadian 
patents are typically first put to use 
abroad some significant time before the 
Canadian patent is granted. 

Given that many patents inevitably represent 
unfulfilled dreams, while many others are defensive patents 
designed to minimize the risk of infringement suits or 
to prevent competitors from using technologies that are 
threateningly close substitutes for the one actually being 
employed by the patentee, it is not unusual for a sub 
stantial proportion of the patents in a national system 
to be unworked anywhere in the world. Also, one of the 
findings of the Ilsley Commission -- that many Canadian 
patents granted would probably be found invalid if tested 
in the courts1 -- could be applied to other countries' 
systems as well. What is unusual in the Canadian system 
is the high relative number of patents granted, the very 
high proportion granted to foreigners, and the very low 
proportion worked in Canada. 

Various factors can be identified as helping to 
account for this situation. The geographical proximity 
of Canada to the United States, the abundance of economic 
ties between the two countries, and the attractiveness to 
Americans of the Canadian market with its high average 
income undoubtedly find some reflection in the patent 
statistics. But it is also likely that certain character 
istics of Canadian patent legislation and its administration 
have played a significant role -- for example, the report 
edly greater ease of obtaining a patent in Canada than in 
some other countries such as the United States, Germany and 
Japan, and the very limited use that has been made of the 
compulsory licensing provisions in the existing Canadian 
Act. 

lRoyal Commission on Patents, Copyright and Industrial 
Designs, Report on Patents of Invention, op. cit., 
pp. 8-10. 
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On the whole, it is hard not to emerge from this 
analysis with the assessment that, as a means of encouraging 
industrial innovation in Canada, whether based on domestic 
inventions or on foreign inventions, plus rapid "technologi 
cal transfer" into Canada, the existing patent system has 
not been an outstanding success. It appears to have achieved 
its main objective along only a small proportion of the total 
front, and even there, cases have undoubtedly occurred where 
the working of patents in Canada has been high-cost working 
by international standards and consequently a poor use of 
Canadian productive resources. In other words, the system 
has operated in some instances as an absolute trade barrier, 
protecting inefficient Canadian production. 

But a patent system can have important deleterious 
effects on the Canadian economy even when it shelters no 
high-cost domestic production. It then becomes a means by 
which the patentee, with his production facilities perhaps 
quite rationally located in some other country, maintains a 
higher price for his product to Canadian buyers. The patent 
system does, of course, inevitably make for higher prices to 
the consumer, in the sense and in the fashion described 
earlier. But the impression which strongly emerges from the 
statistics and from the more detailed evidence of inter 
national price discrimination against Canada, flowing from 
such sources as successive official inquiries into drug 
prices, is that Canada may well be bearing more than her 
fair share of the price effect. Looking at patents as an 
international system, there is a presumption that we are 
carrying too large a proportion of the costs of the system 
in relation to the proportion of the benefits that we receive. 

Given the nature of patents, including notably the 
inherent nonmeasurability of their incentive-induced social 
benefits on the one hand and their social costs on the other,l 

ITO measure the social benefit ohtained from an incentive, 
one has to be able to measure what would have happened in 
its absence, and the same may be said about the social costs 
of conferring limited monopolies. To measure both precisely 
and usefully, for policy purposes, one would need to be able 
to compare an economically imperfect world having a patent 
system to a "control" situation of a still highly imperfect 
world having no patent system. Such a comparison is clearly 
not possible in the present state of the statistical art. 
This does not mean, however, that all attempt at measurement 
is useless in this area; as a source of partial and indirect 
evidence, it can be extremely valuable. 
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the above assessment is not reducible to simple calcula 
tions pointing to precisely graduated policy prescriptions. 
But enough is known, we believe, to improve appreciably 
Canada's total bundle of incentive policies for the 
encouragement of the kind of industrial innovation covered 
by the patent system. 

Some economists, especially in the light of the 
Canadian evidence given here, might be disposed to counsel 
an abandonment of the patent system by Canada in favour of 
other incentives. Many of these incentives -- tax conces 
sions, subsidies, direct participation by governments and 
other noncommercial bodies in innovative activity through 
such agencies as the National Research Council -- are 
already being used on a considerable scale. Others have 
been suggested, such as discretionary government awards 
to successful innovators based on various criteria of 
innovative costs incurred and the estimated value of the 
innovations to society. One more novel scheme would 
provide that where a pressing social need for some particu 
lar invention was perceived, a financial prize for it 
might be offered in advance by government and the right 
to try for it auctioned off to the highest bidder.l Like 
the patent system, all of these various incentives have, 
or would have,social costs as well as benefits to be taken 
into consideration. It could, however, be argued that to 
finance incentives by broad-based taxes (the probable 
fiscal consequence of more direct government involvement) 
is, in the final analysis, less distortin~ to a market price 
system than to finance by private "taxes" on particular, 
invention-related commodities, which is what effectively 
happens under the patent system. 

But while we are very far indeed from dismissing 
the utility of some, at least, of these alternative devices, 
and of others that may subsequently be hit upon, we have 
concluded that, on balance, Canada would do well to main 
tain, as a significant part of her policy "package" for 
the encouragement of industrial innovation, an improved 
version of the patent system. To begin with, the un 
pleasant fact must be faced that for Canada to go it alone, 

lA number of these alternatives are described and 
assessed in B. V. Hindley's study, op. cit. 
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completely outside the international patent system, in a 
world where most of the economically larger countries with 
whom she does business remain strongly committed to the 
maintenance of such a system, would almost certainly give 
rise to great diplomatic and other pressures and retalia 
tions. The most damaging of these might be actions which 
denied Canada àccess to valuable knowledge that was 
previously available to her and that could only be re 
produced domestically at disproportionate cost. 

On a more positive note, it can be said that for 
all its social costs and uncertainties, the patent system 
does have the important virtue of allowing the market, 
rather than government officials, to pronounce the basic 
verdict on the relative value of different innovations. 
To be sure, the market that speaks may often be a very 
imperfect one to start with, and the introduction of 
patent protection is likely to make it more so, but at 
least the strength of public demand for new products, or 
products made by new processes, still bears heavily upon 
the relative strength of the signals that go back to 
innovators wondering what to do next. Patent monopoly or 
not, if the public evinces no great desire for a new 
product, a discouraging market signal will be communicated 
to innovators who were thinking of doing something in the 
same general area, and except under rather exceptional 
circumstances, this is likely to be a socially desirable 
signal, tending to avert resource waste. If, on the other 
hand, the public responds very favourably to a new patented 
product so that its innovators strike a bonanza, other 
potential innovators will be thus informed that a certain 
general product area is "hot" and therefore worth inves 
tigating. The issues here are not simple -- some patent 
bonanzas, for example, may give rise mainly to the more 
technologically trivial and socially wasteful kinds of 
"inventing around". But in general, for an incentive 
system to be compatible with the sending back of graduated 
rewards and signals, on the graduation of which consumer 
decisions exert an important influence, is something 
significant in its favour. 
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SPECIFIC CRITERIA FOR THE CANADIAN PATENT SYSTEM 

In Chapter 9 of this Report, we urge that all 
major aspects of intellectual and industrial property law 
in Canada be kept under review in future. This statement 
is definitely meant to apply to patents, where assessments 
of the system's value to Canada will depend importantly 
on its performance over the next few years. For the 
present, however, we find the balance of argument to be 
in favour of retention, and we therefore proceed, in the 
next chapter, to recommend improvements in the Canadian 
patent system that will lessen some of its costs to the 
public and improve its efficiency as part of the total 
package of incentive policies. In doing so, we have 
employed, in addition to relevant general principles 
enunciated in earlier parts of this Report, a number of 
more specific criteria as follows: 

(1) The Canadian patent system should encourage 
invention and other steps in the total innovative 
process within Canada. 

(2) It should encourage rapid and effective 
dissemination of technical information and other 
"tech~ological transfer", both within Canada and 
between the rest of the world and Canada. 

(3) It should facilitate the making of a fair 
Canadian contribution, but no more than that, 
to the economic costs of providing appropriate 
special incentives to research and innovation 
the world over. 

(4) It should be compatible with Canada's broader 
strategy of economic development and science 
policy. For example, it should not encourage, 
as it might if the working-in-Canada provisions 
of the existing Patent Act were vigorously 
enforced, a new proliferation of small-scale, 
high-cost manufacturing in Canada. Rather, it 
should help to promote the kind of internation 
ally competitive pattern of secondary manufac 
turing that was envisaged in the "Scale and 
Specialization" chapter of the Economic Council's 
Fourth Annual Review. While working of foreign 
inventions in Canada is normally the most 
complete and effective means of technological 
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transfer into Canada, it is achieved at too 
high a cost if it results in Canadian resources 
being used in productive ventures that can never 
aspire to exports and can only go on existing 
domestically behind an absolute patent barrier 
to imports. In such cases efforts should be 
concentrated on conveying knowledge of the 
relevant technology into Canada by other means, 
on a purely informational basis for the time 
being. 

(5) The reformed Canadian patent system should be 
administratively workable, without any major 
net addition to existing overheads, but with 
provision for a more effective performance 
review than has been possible in the past. 
There should also be more effective inter 
relation with other government policies bearing 
on industrial innovation. A more thorough 
going preparation for Canadian participation in 
international patent conferences is also 
appropriate since these constitute an activity 
related to a vital national economic interest. 
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CHAPTER 5 

PATENTS: POLICY RECOMMENDATIONS 

This chapter opens with a basic group of 
specific recommendations about the Canadian patent sys 
tem, followed by an assessment of the likely economic 
effects of these recommendations and their relationship 
to other forms of incentive to innovation.l A final 
section of the chapter deals with the more specialized 
policy question of whether patent protection ought to 
be extended to computer programs. 

BASIC RECOMMENDATIONS 

Administrative Structure 

The office of Commissioner of Patents in the 
Department of Consumer and Corporate Affairs should be 
redesignated that of Commissioner of Intellectual and 
Industrial Property, and the duties of the office re 
defined to embrace the administration of the Patent Act, 
the Copyright Act, the Trade Marks AC4 and the Industrial 
Design Act. The office of Commissioner must be regarded 
as a very senior one. Administrative officers with 
responsibilities and experience in these areas should 
be related to the new Commissioner in an appropriate way. 
A small but high-quality Policy Advisory and Planning 
Group, with economic and technological as well as legal 

lA recent study, The British Patent System, Report of 
the Committee to Examine the Patent System and Patent 
Law, London, 1970 (The Banks Report), has made various 
detailed and specific recommendations for the British 
system. We have given due consideration to their 
recommendations in formulating our policy proposals. 
We have likewise taken cognizance of the Science 
Council of Canada's study by A. H. Wilson, Background 
to Invention, Special Study No. II, Ottawa, Queen's 
Printer, 1970. 
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expertise, should be set up to assist in evaluating the 
effects of the patent and other intellectual and indus 
trial property law, to do research into newly emerging 
policy problems, and to advise on policy positions for 
international negotiations. 

Timing of Applications 

Canadian patents should in future be granted 
on a first-to-file rather than a first-to-invent basis. 
There appears to be wide support for this change, which 
would encourage early disclosure of inventions and would 
bring Canada into line with the practice followed by the 
majority of countries with patent systems. 

Grace Period before Filing 

The present grace period for prior use -- the 
two-year period during which the invention may be used 
or sold and still be eligible to receive a patent - 
should be eliminated. Under this proposal, information 
pertaining to new discoveries would be filed with the 
Patent Office and made available at an earlier date. 
The term "use" should be consistent with that in the 
present law, Section 29(2). 

The Patent Term 

The term of the patent should run from the 
date of application. This would bring the effective 
term into line with the 17-year term stipulated in the 
Act. 

Publication of Applications 

The publication of patent applications should 
take place by the Patent Office within 12 months after 
the filing of the complete specification, so that any 
interested party may apply, within a further 12-month 
period, to have the application disallowed. Meanwhile, 
Canada should continue efforts at the international 
level to have the international search procedures of 

88 



Patents: Policy Recommendations 

the Patent Cooperation Treaty instituted, and should also 
encourage, both at home and abroad, the improvement of 
standards of patent disclosure and the use of patent 
registers as a "data base" for more effective systems of 
disseminating technological information. These reforms, 
like the three preceding ones, would streamline the sys 
tem, while the institution of the international search 
would economize somewhat on the use of resources in the 
Patent Office. As to the use of the patent register, 
one well-informed official source has noted that the 
Canadian register is probably the largest single accumu 
lation of technological knowledge in the country. The 
wider diffusion of its contents in various convenient 
and attractive formats is clearly warranted. 

Information about Licences 

Certain basic information about all licences, 
compulsory or voluntary, granted under Canadian patents 
should be made available to the Commissioner of 
Intellectual and Industrial Property and kept in a public 
register. This information should include, as a minimum, 
the royalty fee, the term, and the geographical extent of 
the licence, plus such other information as the Commis 
sioner in his discretion believes ought, in the public 
interest, to be in the register. Apart from minimum 
requirements, certain items of information might be 
omitted in particular cases where the Commissioner could 
be persuaded that disclosure would damage the competitive 
position of one or both of the parties to the licence 
agreement in a way that was not in the public interest. 
The granting and enforcement by the State of a patent 
right is a privilege, and a public disclosure require 
ment has traditionally been attached to this privilege. 
This recommendation extends the disclosure requirement 
to licensing agreements, the main facts of which may be 
regarded as basic elements of the patent right itself 
and important information concerning the progress of 
the Canadian economy. 

, 

Renewal Fees 

Renewal fees for Canadian patents should be 
imposed at the end of each five years of the patent's 
life. This would draw from the owners of patents that 
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were being worked part of the cost (perhaps most of the 
cost) of operating the Patent Office. 

Import Restrictions 

The patent right should be so defined that 
neither the holder of a Canadian patent nor any licensee 
thereunder should have the right to prevent the importa 
tion into Canada by any person of the patented article, 
or an article made 'by the patented process, from other 
countries where the article or process enjoys patent pro 
tection. The main purpose of this recommendation would 
be to prevent a patentee from using the Canadian patent 
system as a means of assisting any international price 
discrimination to Canada's disadvantage -- i.e. from 
charging an unjustifiably higher price in Canada than in 
other countries where he has patent protection. It would 
also serve to discourage future use of the Canadian patent 
system as a trade barrier behind which to set up high-cost, 
internationally noncompetitive production in Canada. At 
the same time, it should be clear that Canadian patent 
holders or their licensees should have the right to pre 
vent the above types of importation from countries in 
which patent protection for the relevant article or pro 
cess is not available. 

One or two recent incidents have demonstrated 
that, where importation or domestic manufacture under com 
pulsory licence is already in use as a remedy for high 
prices in Canada of articles produced by patented pro 
cesses, patentees are sometimes able to take certain steps, 
at horne or abroad, to frustrate this remedy. For example, 
where distribution abroad of the relevant article is tightly 
controlled, the patentee may be able to withhold supply from 
would-be Canadian importers. Or if a Canadian producer has 
been granted a compulsory licence to manufacture and distri 
bute the article domestically, he may find himself up against 
predatory pricing on the part of the patentee or some pre 
vious licensee thereof, who may for a time sell the product 
in Canada at a price too low for the compulsory licensee to 
meet and still stay in business. Where such tactics are 
employed, a variety of counter measures can and should be 
deployed against them. The Combines Investigation Act may 
be useful in some instances, and co-operative action with 
foreign governments, in others. The Royal Commission on 
Farm Machinery uncovered some dimensions of this problem 
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in the market for farm tractors, and some of the progres 
sively escalating steps in the series of remedies which 
it suggested could well be applicable to other situations.l 

Relationship to Competition Policy 

The patent right should also be so defined in 
the Act that the patentee is accorded only a basic exclu 
sive right, without any supplementary right to engage in 
practices prohibited under competition policy legislation. 
It should be made clear that where the existence of such 
practices is proven, competition policy legislation over 
rides patent legislation, so far as remedies and discon 
tinuance of the practices are concerned. This, it is 
hoped, would substantially resolve a long-standing con 
flict of laws. It would also make the Economic Council's 
patent recommendations consistent with those contained in 
the Interim Report on Competition Policy. 

General Compulsory Licensing 

All Canadian patents should normally become 
eligible for an automatic non-exclusive licence to manu 
facture in Canada five years after the application for 
the patent. The only exceptions to this rule should be 
those cases where the first commercial use of the inven 
tion anywhere in the world occurs after the Canadian appli 
cation, in which event the eligibility for an automatic 
non-exclusive licence to manufacture should become effec 
tive five years after this first commercial use. One pur 
pose of this recommendation is to give Canadian producers 
who believe themselves capable of working a Canadian patent 
and competing effectively with it in the market, while pay 
ing a reasonable, incentive-maintaining royalty to the 
patentee, the opportunity to do so. This would add to 
the effective dissemination of technology in Canadian 
industry because it would encourage the working of a 
wider range of patents in Canada, at least in cases where 
this can be done economically. Another purpose is the 
consumer-assisting competitive effects of the recommenda 
tion about import-restricting potential which should en 
courage lower prices in Canada than would otherwise pre 
vail. 

lRoyal Commission on Farm Machinery, Special Report on 
Prices, Ottawa, Queen's Printer, 1969, pp. 95-98. 
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The "first-commercial-use" qualification 
appears to us to be an appropriately flexib~e way of 
taking account of variations in some individual circum 
stances, including notably the varying amounts of further 
work that may have to be done on certain patented inven 
tions before they are ready for the market or for incor 
poration into productive processes. There are, of course, 
other conceivable ways of dealing with the problem of 
providing flexible systems of "head starts" -- for example, 
by the setting of different licence-free periods for dif 
ferent products or industries. Further details of the 
proposal appear in the next major section of this chapter. 

Special Compulsory Licences: Complementary Technology 

It should be provided that a compulsory licence 
in the case of patents for "complementary technology" may 
be granted by the Commissioner of Intellectual and Indus 
trial Property, subject to appeal to the Appeal Board dis 
cussed below, before the expiry of the five-year "head 
start" period specified above for other patents. This 
would be effectively the same as a recommendation of the 
Ilsley Commission, providing for the issuance of a com 
pulsory licence where, "by reason of the refusal of the 
patentee to grant a licence or licences on reasonable 
terms •.. the working or efficient working in Canada of 
any other patented invention which makes a substantial 
contribution to the art is prevented or hindered ..•• " 
While there might be some problem in defining "complemen 
tary technology", we intend it to mean those patents that 
are marginal additions to a presently established art or 
product, and that have required a relatively small input 
of resources. The definition in each case would be at 
the discretion of the Commissioner of Intellectual and 
Industrial Property and would be made at the time of an 
application for this particular type of licence. 
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An Appeal Board 

An Appeal Board should be set up to deal justly 
and expeditiously with appeals from certain decisions of 
the Commissioner. Among these decisions would be appeals 
on the matter of "complementary technology" patents, and 
decisions as to rates on the general compulsory licences. 
Appeals on matters of law could be taken to the Exchequer 
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Court or to the Supreme Court of Canada, but the actual 
issuance of a licence for "complementary technology" would 
not be appealable beyond this Appeal Board. Similarly, 
appeals on licences granted under the general licensing 
recommendation would not be subject to further appeal, 
except on points of law, but would be "licences of right". 
It is to be explicitly noted that the applicant for a 
licence would be entitled to any and all relevant licences 
necessary to operate the process or make the product, so 
that appeals based on such technicalities as the thorough 
ness of the listing in an application would not be per 
mitted. Decisions of the Appeal Board would be made public, 
along with statements of reasons for the decisions. Mem 
bership of the Board would have to be competent and capable 
of recognizing broad national interests. As will be seen 
from one of our recommendations concerning copyright, we 
would conceive the Appeal Board's functions as applying 
not only to patents but also to other forms of intellec 
tual and industrial property. 

Nothing in the new legislation would restrict 
the commissioner from issuing those compulsory licences 
covering food and medicine that the Commissioner of Patents 
is now empowered to issue under Section 41, as recently 
revised. Also, in accordance with a recommendation of 
the Ilsley Commission, inventions "capable of being used 
as or as part of a surgical or therapeutic device "would 
be treated in the same way as food and medicine. 

THE PROPOSED SYSTEM OF COMPULSORY LICENSING 

Experience, both in Canada and abroad, points 
to the conclusion that if a system of compulsory licensing 
is to work well -- to encourage full technological transfer 
and invention-embodying production in Canada where this is 
economically justified, while at the same time keeping 
within just and reasonable bounds Canada's contribution to 
the economic cost of the world patent system as a whole 
it must operate with a fair degree of certainty and speed. 
Potential licensees should know in advance the rate they 
may expect to pay for a licence and should be reasonably 
assured that the final disposition of the matter will not be 
tied up in long and costly litigation, at the end of which 
the patented invention may well have become obsolete. If 
these conditions do not obtain, few licensees are likely to 
come forward, and the possibilities of compulsory licences 
actually being issued will be too faint and sporadic to 
have the desired effect on the prices and production in 
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Canada of articles covered by patents. Lack of certainty 
and speed is believed to be a major reason why the present 
compulsory licensing provisions in the Patent Act, al 
though in principle broad in their scope and applicability, 
have been relatively little used. 

Certainty and speed are qualities often achieved 
at the expense. of a degree of arbitrariness, and the 
procedure recommended for the initial determination of 
royalties under compulsory licences is necessarily quite 
arbitrary. It should be noted that the patent system is 
already highly arbitrary, not least in the arbitrariness 
which must in practice be exercised by the Patent Commis 
sioner under the existing royalty provisions. For example, 
under Section 41 of the Patent Act, concerning compulsory 
licences for food and medicine, the Commissioner of 
Patents, in settling the terms of the licence and fixing 
the royalty, is directed to: 

" ... have regard to the desirability of 
making the food ~r medicineJavailable to the 
public at the lowest possible price consistent 
with giving to the inventor due reward for the 
research leading to the invention." 

Under Section 68(a), concerning other compulsory 
licences, the Commissioner in settling terms must: 

II endeavour to secure the widest 
possible use of the invention in Canada 
consistent with the patentee deriving a 
reasonable advantage from his patent 
rights ... " 

But, on the other hand, the Commissioner must also: 

" ... endeavour to secure to the patentee 
the maximum advantage consistent with the 
invention being worked by the licensee at a 
reasonable profit in Canada .... " 

We recommend that in future some form of words 
like the following adaptation of Section 41(3) -- " ... have 
regard to the desirability of making the patented article 
or article made by the patented process available to the 
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public at the lowest possible cost consistent with giv 
ing to the inventor and his associates due reward for 
the once-for-all research and other innovation costs 
involved in bringing the invention-embodying product to 
the market ... " -- be utilized as a broad criterion, but 
that the Commissioner of Intellectual and Industrial 
Property be given more guidance as to how to conform to 
it in practice. 

To these ends we recommend that: 

1. A basic royalty rate should be given in the 
legislation or regulations and this should be set in 
terms of a percentage of the actual (or, if necessary, 
imputed) selling price of the relevant articles or com 
ponents. The component price would be the relevant 
base where the article was only partly made up of the 
patented input. I 

lWhere patentees issue licences voluntarily, they often 
do so not for a set royalty fee payable in money, but 
on the basis of some kind of barter exchange of patent 
rights and technological information. It would be im 
practicable for the Commissioner, in issuing compulsory 
licences, to try to set up such barter arrangements, 
or to integrate the compulsory licence into already 
existing barter arrangements. But the presence of 
broader compulsory licensing provisions need not inhibit 
and might even somewhat encourage voluntary pooling and 
exchange arrangements. Where under such arrangements a 
licence had already been issued to a Canadian producer 
who was supplying the market on reasonable terms, 
applicants for compulsory licences would be less likely 
to appear. 

Patent exchange and pooling arrangements may well 
facilitate socially desirable technological transfer. 
Under some circumstances, however, they may operate 
more as a protective wall (more formidable often in 
appearance than it might prove to be in reality if sub 
stantial resou~ces were availab~e to test its strength 
in the courts) from behind which a group of producers 
scare off potential competitors. Improved protection 
of the public against any deleterious effects of such 
arrangements would be provided by the recommendations 
related to competition policy, import barriers, and 
compulsory licences. 
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2. Individual patentees should be given the oppor 
tunity to petition and subsequently appeal for higher 
rates only on specific grounds of nonrecovery from Canada 
of Canada's share of innovation costs (defined to embrace 
clearly the concept of the "total innovative process" as 
defined above). This appeal should be such that the onus 
of proof is on the patentee and can come no sooner than 
three years after the granting of the first compulsory 
commercial licence. Any such appeal shall not lower the 
rate nor make any change retroactive to the date of appeal 
application. No appeals should be permitted by licensees 
for rate adjustments. No re-appeal should be permitted. 

3. At the discretion of the Commissioner, and in 
the light of experience gained in the operation of such 
a compulsory licensing system, the basic royalty rate 
may be adjusted, possibly in such a way as to allow for 
special rates for certain industry and product categories. 
Changes of this type could be appealed to the Appeal 
Board. 

It could be expected that for successful 
inventions, the proposed five-year licence-free period 
would permit not only recovery of Canada's share of 
innovation costs of the patentee but substantial returns 
above such costs, and that where the invention-embodying 
product continued to sell well after five years, the 
royalty rates under compulsory licence would continue to 
bring the patentee appreciable further returns. Under 
these circumstances, only a minority of patentees - 
those, notably, with only modestly successful inventions 
would be likely to contest seriously the licensing royalty 
rates determined by the Commissioner on the basis of the 
above proposals. We consider it to be very important to 
have a system that will minimize contestations, in the 
interests of maintaining a high degree of administrative 
workability and avoiding delays and backlogs in the 
operation of such a system. Where contestation was 
elected, it would consist initially of a request to the 
Commissioner, with supporting argument and documentation, 
that he set a rate above the standard rate in a particular 
instance. The Commissioner would be required to make his 
decision within a relatively short period and to state 
publicly his reasons for it. After three years, the 
patentee would have the right to appeal the Commissioner's 

96 



Patents: Policy Recommendations 

decision to the Appeal Board, whose decision would also 
be subject to a time limit and to the condition that 
reasons be stated. From that stage on, appeal on points 
of law would be made. to the Supreme Court of Canada. 

In order to ease the time constraints on 
decisions by the Commissioner and the Appeal Board, 
patentees would have the option of submitting, in advance 
of the expiry of the five-year licence-free period, 
argument and documentation in support of royalty rates 
higher than the standard rates as set above. 

LIKELY ECONOMIC EFFECTS OF LICENSING 

The likely economic effects of all of the above 
recommendations would depend to some extent on the rates 
of royalty charged (and expected to be charged) on 
compulsory licences. However, given past patterns of 
ownership and working of Canadian patents, it can be 
asserted that the major impact of the recommendations 
would be a benefit to Canadian purchasers, both business 
and consumers, through a tendency towards reduction of 
Canadian prices of products covered by Canadian patents 
but only manufactured abroad. The opening up of the 
right to import such products into Canada from other 
countries where they enjoyed patent protection would 
greatly reduce the potential of the patent system as a 
vehicle for the practice of international price dis 
crimination against Canada. In addition, the avail 
ability of compulsory licences at reasonable royalties 
to work such patents in Canada would also exert a favour 
able influence on prices of intermediate and final goods 
purchased by producers and consumers respectively. 

It will be noted that the recommendations do 
not include any special provisions in favour of indepen 
dent inventors and of small-scale research and innovative 
organizations. This does not reflect a view that such 
inventors and organizations do not require special 
encouragement; on the contrary, in the light of the cir 
cumstances of the Canadian economy and the past history 
of many promising Canadian inventions, they could well 
be said to require more help here than elsewhere - 
certainly more than in the United States, where there 
are many quite striking case histories of imaginative 
financial backing for relatively unknown innovators. 
But this kind of help -- the kind that small-scale 
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Canadian inventors and innovators seem most to need at 
this juncture -- cannot be provided through the patent 
law itself, in part because that law must be essentially 
nondiscriminatory in its application in order to comply 
with the International Convention and to ensure that 
patented Canadian inventions receive reciprocal protec 
tion abroad. What seems most urgently called for at 
present is better "follow-through" -- the provision of 
better financial backing, advice and development 
assistance for promising Canadian inventions which have 
been patented, but which still have to go through the 
later stages of the innovative process and may well 
also have to prove their legal validity in the courts. 
No patent policy as such, but other kinds of policy in 
support of innovation would seem to be the most relevant 
instrument here. 

Knowledge of the patent law among small-scale 
inventors and innovators could well be better than it is, 
and this could be effectively promoted by private bodies 
as well as governments. For example, the quite remark 
able findings of the Royal CommissiGn on Farm 
Machinery regarding the mechanical inventiveness of 
Canadian farmers should lead farm organizations to 
consider doing more to acquaint their members with 
procedures for obtaining a patent in Canada, defending 
it in the courts if necessary, and getting the invention 
which it covers fully developed. I 

Our recommendations also do not include any 
special provisions to ensure that individuals who can 
be identified as having made a specific contribution to 
a particular patented invention while working within a 
company are suitably rewarded. It is our impression 
that large companies with major continuing research 
programs are usually able to discern why, in their own 
self-interest, if they wish to retain and encourage 
unusually creative individuals on their staffs, they 
should take care to provide appropriate incentives and 
rewards to such individuals. If, however, it should 
come to light that a significant number of Canadian 

lA. G. Vicas, Research and Development in the Farm 
Machinery Industry, Royal Commission on Farm Machinery, 
Ottawa, Queen's Printer, 1969. 
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companies are falling down in this regard, consideration 
might well be given to appropriate adaptation to Canadian 
circumstances of certain provisions of the West German 
patent law regarding rewards to individual inventors 
working within corporate organizations. 

It is difficult to say what the total effect of 
the recommendations would be on the total amount of patent 
working and innovation, whether based on domestic or for 
eign inventions, that takes place in Canada. Conceivably, 
it could be fairly small, since the working of patents in 
Canada would not be encouraged where such working was not 
internationally competitive. As long as a patent can be 
obtained in all of the markets where it could be signifi 
cant, the patent system as such offers no effective 
encouragement to a patentee to produce in any particular 
country. On the other hand, the readier availability of 
compulsory licences might well bring forward more licensees 
able to work those patents in Canada that could be worked 
on a competitive basis. There would probably be some 
anticipation of compulsory licences. Knowing that such 
licences would become available after five years, some 
patentees, including international companies with sub 
sidiaries in Canada, might issue early voluntary licences 
with a view to getting licensees effectively and 
efficiently operating in the Canadian market in order to 
discourage later challengers. Where working in Canada 
was seriously contemplated at all, the tendency of the 
revised system which we propose would be towards getting 
it under way earlier. Where the changes were effective 
in reducing the prices of producer goods -- i.e. of 
patented items used in the manufacture of further goods 
in Canada -- Canadian manufacturing costs would go down 
and some industries might be able to improve their 
domestic and international competitiveness. 

It is also difficult to be certain about the 
effect of the proposals on research and development in 
Canada, but as with the expected result in manufacturing, 
the net effect might well be small. The reason for 
expecting this is that the International Convention 
prohibits grants of patents based on nationality of 
either the inventor or the location of his research. 
Therefore, these proposed patent changes do not affect 
the relative pattern of incentives to do research in 
Canada or elsewhere. Research locations are typically 
chosen for reasons other than the level of patent 
protection, and these other reasons will continue to 
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be the major influences on the amount of research done 
in Canada. This situation is likely to prevail so long 
as patents on the fruits of Canadian research are avail 
able as market protection devices in other countries as 
well as Canada. 

It must be appreciated that as a means of 
encouraging research and innovation in Canada on an 
internationally competitive basis, and on the basis of 
highly effective use of scarce productive resources in 
this country, the patent system has important limitations 
and drawbacks. In particular, raising the basic 
"level of protection" in the Canadian patent system 
would, in our judgment, tend to have a negligible impact 
on the extent to which research is done here or the 
extent to which Canadian patents are worked in Canada. 
Most of the impact of the change would be on foreign 
holders of Canadian patents and would likely consist of 
some raising of private international trade barriers 
around Canada and higher average prices in this country 
of products -- be they producer or consumer goods - 
covered by Canadian patents but manufactured elsewhere. 
The actual location of research and production would 
doubtless continue to be determined largely on the basis 
of such factors as relative research and manufacturing 
costs in various countries. 

To the extent that it is desired to encourage 
specifically Canadian research or innovation, or 
particular kinds of these activities in Canada, the 
patent system therefore has a significant, but limited, 
role to play. Other policy instruments are likely to be 
more effective in this role -- instruments such as tax 
incentives,l subsidies, and a wide range of other govern 
ment and private policies supporting entrepreneurial 
activities, good management, risk-capital financing, 
market development and expansion, and so forth. Good 
innovative policy embraces many different policy instru 
ments, and the important thing is to achieve an effect 
ively working mixture of all such instruments. 

lEconomic Council of Canadaa A GeneraZ Incentive Pro 
gramme to Encourage Research and DeveZopment in Canadian 
Industry, Ottawa, Queen's Printer, 1965. 
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PROTECTION OF COMPUTER PROGRAMS 

Computer programs are one of the most rapidly 
proliferating information products in the world today. 
They illustrate to an extreme degree one broad character 
istic of information production -- that it is the province 
of no single, easily identifiable industry, but is under 
taken by a great variety of industries, institutions and 
individuals. Some programs are indeed produced by 
specialized "software houses" and by the software divisions 
of diversified manufacturers of computer hardware, but a 
great many more are turned out by computer users for their 
own purposes. A great many, too, are authored jointly by 
users working together with the representatives of hard 
ware and software companies, or of computer utilities. 
Governments, educational institutions and other non 
commercial bodies have been especially noteworthy user 
generators of computer programs. 

In the earl~ heroic days of the computer 
business, when a program that really worked was a rare 
and splendid thing, most program writers tended to be a 
closely co-operating, eagerly information-exchanging 
band of brothers. More recently, this tendency appears 
to have lessened somewhat in favour of more proprietary 
attitudes, partly because of the rise of independent 
software houses and because of the action of a major 
U.S. hardware manufacturer (possibly undertaken to 
forestall antitrust problems) in "unbundling" and selling 
separately programs that had previously been made avail 
able as a "free" service attached to the hardware. 
Nevertheless, a great volume of nonproprietary informa 
tion exchange about programs still seems to go on. 

On the basis of current levels of activity, 
particularly on the production side, this would hardly 
seem to be a sector of the total information system 
standing in great need of state-provided incentives in 
the form of patent or copyright protection. Some demand 
for such protection has, however, arisen, a good deal of 
it from software houses. 

It may be noted for a start that, even as 
things stand, commercial software sellers are not without 
some practicable means of protecting their merchandise 
from unpaid appropriation. By leasing instead of selling 
programs, they may bind contractually their customers 
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from passing on programs to others. In addition, pro 
grams may be so devised (and have already been so devised) 
that they can be used without revealing their full logical 
structures to users of the output. Programs may also be 
devised so that they will only operate on a particular 
kind of machinery, or even on a particular piece of a 
particular kind of machinery. Finally the law of trade 
secrets has some bearing on the situation. Persons being 
hired by sellers of software may quite properly be asked 
to sign contracts binding them not to divulge informa 
tion in a way that would damage the employer, even if 
(and in some cases, especially if) the employee had since 
moved to another firm. 

All this, however, raises the question of 
whether patent protection might be desirable, not so much 
as an incentive to more production of programs as an 
incentive to more disclosure of them, with resulting 
reductions in duplication of effort. Before taking any 
such step, the usual consideration of the social costs 
of the patent system would have to be gone through and 
related to the expected benefits. The disclosure 
benefits to be chiefly aimed at here would seem to be 
highly problematical, in large part because of the great 
volume and variety of program-producing activity. Many 
people face essentially similar informational problems; 
as a result, many computer programs closely resemble 
each other, although this does not necessarily signify 
great duplication of effort, since, as some would-be 
users of "canned" programs have found to their cost, a 
large proportion of the "debugging" and other work 
involved in program creation often occurs at a relatively 
late stage of applying general programming ideas to 
specific problems. But the outward similarity of many 
programs would make the establishment of novelty for 
patenting purposes very difficult. The Patent Office 
would have to be provided with rather substantial funds 
in order to attract from a particularly tight labour 
market new examiners knowledgeable in computer program 
ming. 

Patent protection in this area would also be 
unusually difficult to police. Many combined user 
producers of programs, previously disposed to discuss 
freely with others their problems and achievements, 
would be under strong inducement not to spend valuable 
time in discovering whether their creations might be 
infringing, but instead to keep quiet and go ahead and 
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use their programs with little risk of detection. I Their 
consciences would be much salved by the thought that they 
had not slavishly copied but had instead unconsciously 
duplicated. In this and other ways, society might well 
end up on balance with less disclosure rather than more. 

We conclude, thereforer that patent protection 
of computer programs would not be appropriate in Canada 
at the present time. What of copyright protection? 
This would seem to raise many of the same problems as 
patent protection, and others besides. It would be even 
more difficult to police, and would offer little effective 
protection, and therefore incentive, to program producers. 
It might very well reduce rather than increase the public 
disclosure of programs. Copyright essentially protects 
form of expression, but computer programs are designed 
primarily to be used rather than to be expressed. and 
widely disseminated in the kind of broad public market 
place where copyright infringement may easily be detected. 

As to international aspects of this question, 
it may readily be deduced from the above that we would 
not favour Canada's taking any sort of world lead in 
extending patent or copyright protection to computer 
programs at this time. But even if other countries did 
extend such protection, there might still be good practical 
reasons for Canada not to follow them. Except where com 
plex chains of international effects make it in their 
own interests to do so, Canadians are not obligated to 
adopt the ill-advised policies of other countries, or 
policies that, while they might be in the interests of 
other countries, would not make sense in Canada. 

The computer-programming picture in Canada is 
of course a rapidly changing one and should be kept under 
continuing observation in order that policies affecting 
it may remain appropriate. Widespread disclosure of 
computer programs is obviously socially desirable, 
particularly in a country that has as much to gain from 
the information revolution as does Canada, and one step 

lA computer program is analogous to a process invention 
used to produce a product that could also be produced 
with other processes, and where it is not possible to 
tell from the final product which process was used. 
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might be taken immediately to encourage it. This would 
be the publication and distribution by the federal govern 
ment of a periodically updated catalogue of its own com 
puter programs of general utility and of the programs of 
all other producers who wished to be represented in the 
publication. What would be disclosed and described in 
the catalogue would not be the programs in their entirety 
but rather their applications -- what they were capable 
of doing. The names and addresses of the program pro 
ducers would also be given so that interested subscribers 
could get in touch with them. For commercial software 
sellers and for those anxious to engage in the barter 
exchange of programs and programming ideas, this would 
amount to free advertising provided by the federal govern 
ment. Such subsidization might, however, be a justifiable 
use of public funds in the present stage of the computer 
art. 
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CHAPTER 6 

INDUSTRIAL DESIGN 

Good industrial design, as conceived by those 
who care and think about it a lot, is many things. It is 
a prime contemporary medium of individual and collective 
artistic expression, and for the establishment of national 
cultural identity. It civilizes and improves the visual, 
tactile and other qualities of the environment in which 
people spend their lives. It is a source of consumer 
satisfaction. It adds to the safety, usefulness, economic 
value and saleability of products in both domestic and 
export markets. 

Industrial design is part of the total innova 
tive process, and for best results should be thoroughly 
integrated into that process from the very start. But 
in the present state of industrial civilization, it also 
is an informational, teaching and missionary activity to 
which resources are committed in the hope of more complex, 
longer-term private and social returns. To say that 
there is a great deal of bad industrial design (or non 
design) in Canada and the rest of the world today, and 
that not only the environment but also public taste has 
been seriously debased by it, is to express a value 
judgment -- but a value-judgment that has been frequently 
expressed before and widely accepted among people of 
taste, discernment and practical knowledge in the field 
of industrial design. Under the circumstances, good 
industrial design may be depicted to some extent as an 
acquired taste, like a taste for olives or good music, 
that has to be taught and learned. Once it has been 
learned, however, there can be important economic and 
other pay-offs. 

To a degree, a taste for good industrial design 
can be taught by publicity and by various educational 
methods of verbal and visual presentation. But the best 
way of all is for the consumer actually to experience 
good design and to learn its virtues through use. The 
most effective method of teaching, therefore, is to get 
more well-designed products into the market where people 
may conveniently see and buy them, or in the case of 
government-supplied "public goods", to make them widely 
available for convenient general use and appreciation. 
The demand thus stimulated will tend to feed back on 
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the productive and distributive process so that more 
well-designed products are made, distributed domestically 
and exported. To get this mechanism properly into action, 
however, requires sufficient public exposure to good 
design in the first place, and this in turn requires 
educational efforts directed towards manufacturers, 
governments and distributors as well as consumers. 

The very idea of an "industrial designer" would 
have seemed strange to the people of the high Middle Ages, 
who nevertheless produced some of mankind's supremely 
successful marriages of form and function. In those days, 
and notwithstanding the divisions inherent in the guild 
system, the boundary lines between artists, craftsmen and 
manufacturers tended to be blurred, with one man's 
abilities often embracing all three functions. The 
figure of the alienated artist, in full revolt against 
industrialism and all that it appeared to represent, was 
much more an outgrowth of nineteenth-century romanticism 
and of the aesthetic and other horrors of early mass 
production. 

One of the most vital and influential of 
twentieth-century ideas, originating above all in Germany 
during the tragically brief but remarkably productive 
cultural flowering of the Weimar Republic, was the belief 
that this divorce between art and large-scale industry 
was totally wrong and unnecessary -- not in the interests 
of either party, and still less in that of the public. 
In the Bauhaus during the 1920's and early 1930's, 
artists, architects, designers, craftsmen and production 
engineers worked together as integrated teams. Some of 
the results of their work are still appreciated and 
widely bought today; others have gone the way of interest 
ing but unsuQcessful experiments. The really important 
survival, however, has been the Bauhaus' underlying 
concept of a union of artistic and industrial skills, 
which is responsible in no small degree for the combined 
commercial and aesthetic success of much European indus 
trial design in the post-Becond World War period. 

The concept has also been imported into North 
America, but even today, it has not yet been as fully 
understood and applied. Much American industrial design 
has, of course, enjoyed commercial success -- some of it 
on a gimmicky, short-term, early-obsolescence basis, but 
a good deal of it also for somewhat better reasons. On 
the functional side, one of the major strengths of 
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American product design has been an understanding that a 
simple, rugged, easy-to-maintain product may well be 
economically better than a more technologically sophisti 
cated and exciting item that delivers greater "efficiency" 
in a narrow engineering sense, but only if it is carefully 
operated and maintained by skilled persons. Even in 1908, 
there were many more advanced and "efficient" automobiles 
about than the Model Ti the greatness of Ford's design 
was that his product could be run and looked after by 
quite ordinary people, and to this day, and notwithstanding 
Mr. Ralph Nader and widespread consumer complaints that 
cars are not as durable or otherwise as· reliable as they 
used to be, one of the significant virtues of the typical 
American automobile,relative to most of its international 
competitors, is the amount of inadequate servicing and 
even outright neglect that it can stand. 

It must also be conceded that American indus 
trial design has achieved a major aesthetic predominance 
in certain particular fields such as aircraft, computer 
hardware and communications equipment. 

But all this having been said by way of quali 
fication, it remains true that the Bauhaus vision of 
industrial design has still to be properly appreciated 
on this side of the Atlantic. In too many areas, 
including automobile body shapes, the concept of indus 
trial design employed in product creation has palpably 
been a rather superficial and skin-deep affair -- an 
extraneous styling and packaging job that has involved 
relatively little struggle with the deeper issues of 
what the product is supposed to do and how its form may 
best be related to the human beings who are going to use 
it. Too often, the North American industrial designer 
has been a relatively late and low-status participant in 
the innovative process, called in to "gussy up" the 
product after the engineers and marketing experts have 
made their basic decisions. In the more successful 
European cases, by contrast, the designer has tended to 
be a full and respected member of the creative team 
from the start, absorbing a thorough knowledge of many 
of the production and marketing problems', and consequently 
able to make his own distinctive contribution more telling 
and useful. 
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Once again, these opinions, though drawn from 
experts in the field,l must be said to involve many non 
economic value-judgments. But it may also be said that 
a great many non-experts are clearly far from satisfied 
with the visual and functional qualities of the North 
American urban environment, in the creation of which 
industrial design or the lack of it has played such an 
important role. 

Canada is to a large degree a part of this 
continental picture, not only because of her heavy 
imports from the United States, but. also because a 
significant proportion of her own domestic output is 
originally designed in the United States. This decreases 
somewhat the opportunities for improving Canadian design 
by domestic action. Nevertheless, there is scope for new 
policy initiatives, and some have been forthcoming. 
These have included an improvement and expansion 
of the activities of the National Design Council, new 
government financial assistance to industrial design 
activity, and the assumption by the federal government 
of a responsibility to set a better design example in 
such things as the furniture on its premises and in other 
governmental hardware. Much obviously remains to be done, 
on these and other fronts. One particular need is to 
improve the education of designers in Canada so that they 
will be better able to work effectively in the Canadian 
industrial environment, and then to educate Canadian 
industry to make more and better use of the resulting 
design graduates. 

In this total policy picture, clarification 
and improvement of the design registration law occupies 
a relatively minor, but not negligible, position. It 
is the main topic of this chapter, although as elsewhere 
in the Report, every effort is made to keep it well 
related to the broader policy context. 

lSee especially the brief and testimony of the National 
Design Council before the Senate of Canada, Proceedings 
of the Special Committee on Science Policy, No. 64, 
June 17, 1969. 
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DEFINITION OF INDUSTRIAL DESIGN 

As will shortly be seen, the definition of 
"industrial design" and "good industrial design" is no 
mere intellectual exercise but a considerable legal and 
policy problem. It is necessary to specify "good 
industrial design", because industrial design policy, 
as presently (and in our view, correctly) conceived in 
Canada, is partly a teaching activity in the broad sense, 
and because it is obviously not the purpose of the policy 
to encourage every sort of minor "gimmick" and styling 
trick that may help to sell a product. Rather, it seeks 
to promote the development of product characteristics 
that provide deeper and more lasting satisfactions to 
users and others. 

A leading Canadian architect and designer has 
furnished a useful working definition of good industrial 
design as follows: 

"Design is guided by certain precepts first 
put forward some 2,000 years ago by the Roman 
architect Vitruvius, when he said that good 
design should consist of three things, Commodity, 
Firmness and Delight. To paraphrase: good 
design should consist of quality in function, 
or commodity -- quality in fabrication, or firm 
ness -- and visual quality or delight."l 

This is not a prescription that can be written 
directly into a design registration law. Nevertheless, 
one of the major recommendations here will be that the 
law should come a good deal closer to the prescription 
than it now does. 

THE PRESENT LEGISLATION 

The present Industrial Design Act does not even 
include a definition of industrial design. The relevant 
jurisprudence has heen Gonfusing, ambiguous and a source 
of much uncertainty. 

IJohn C. Parkin, testimony before the Senate of Canada, 
Proceedings of the Special Committee on Science policy, 
op. cit., p. 7733. 
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The basic incentive philosophy embodied in the 
law appears to be very similar to that of other indus 
trial and intellectual property laws, i.e. to provide 
legal protection to an output which is easily appropriable 
by others without compensation to the originator, and 
hence to encourage more investment in a certain kind of 
knowledge production and innovation than would otherwise 
take place. Much skilled labour, time and other resources 
may be employed in the creation of a design, and if the 
public deems it to be a good one, then the originator can 
reap a larger reward in the market than he might receive 
if there were no proprietory right in the design. As in 
the case of copyright, the protection goes to the shape 
or form, although the protection is more like patent 
protection in that it is only available after a review 
for newness in the Register and formal registration. The 
term is different, being initially five years, with an 
extension for another five years available u90n applica 
tion to the Commissioner of Patents.l 

In some ways the Act is a residual member of 
the family of laws affecting intellectual and industrial 
property, inasmuch as it applies to certain aspects of 
products that are not covered by patents, trademarks, 
or (in some ways) copyrights. But it can also be deemed 
to have purposes beyond that of mere gap-filling -- to 
aim at promoting specific product characteristics 
desirable in themselves. There is little evidence to 
indicate why the term of protection was made so much 
shorter than for patents and copyrights, but various 
rationales can be postulated, such as the lower cost of 
some (though not all) investments in new design, and the 
more ephemeral character of some (though again not all) 
design innovations as compared with those covered by 
patents or copyrights. 

The legislation gives to the successful 
applicant for registration an exclusive right " ... to 
make, use and vend such design within and throughout 
Canada or any part thereof .••• " or to authorize its 

lIt is partly because the role of the present Commissioner 
of Patents clearly extends into the other areas that we 
recommend the new administrative structure proposed as the 
first recommendation of Chapt.er 5. 
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use in whole or in part by others. Along with this goes 
the right to prevent others from using the design, or a 
fraudulent imitation of it. It is clear from this that 
industrial design registration involves the same type of 
payment of economic costs for benefits as do patents and 
copyrights. There is a power to restrict domestic use, 
to divide markets within Canada, and -- through the right 
to control sale -- an implied right to restrict imports 
of products embodying the design. Thus, like other 
intellectual and industrial property laws, this Act 
effectively sets up certain barriers to both international 
and domestic trade. This cannot now be remedied by com 
pulsory licensing of designs, since unlike the patent and 
copyright laws, the present legislation contains no pro 
vision for any such licensing. However, the shorter 
term of protection should be kept in mind in evaluating 
the effect of this feature, along with the often more 
ephemeral quality of the style component of a design. 

The exclusive right belongs to the design's 
author, unless he is in the employ of another, in which 
case the employer gains proprietorship of the design. 
However, some good designers are known to arrange for 
bonus schemes or assignments if they produce highly 
saleable designs. 

Not only in Canada, but also in the United 
States and Britain, the history of design legislation 
has been a confused one. Somewhat like an orphan in 
search of a family, industrial designs have, in the 
United States, been coupled with patents (design patents) , 
in England with copyright, and in Canada initially with 
trademarks (and until 1952 also with union labels). Now 
they have their own statute, although even that must be 
read in conjunction with the Copyright Act to be com 
prehended. These effective interrelationships among the 
laws and their administration indicate why the revisions 
need to be co-ordinated so that inconsistencies do not 
develop from independent statutes. 
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The first design protection legislation in 
Canada was passed by the Province of Canada in 1861 and 
was based on a British Act of 1787. Commenting on the 
first Canadian Act, Fox1 notes a unique quality of the 
first Act: 

"Section 11 of that Act gives the one and only 
definition of a 'design' to be contained in 
any Canadian legislation. That section declared 
that it was advisable to make provision for the 
copyrighting, protecting and registering of new 
designs whether such designs may be applicable 
to the ornamenting of any article of manufacture, 
or any substance, artificial or natural, or 
partly natural and partly artificial and whether 
such design be so applicable for the pattern, or 
for the shape, or for the configuration, or for 
the ornament, or for any two or more such 
purposes, and by whatever means such design may 
be so applicable whether by printing or painting, 
or by embroidery, or by weaving or by sewing, or 
by modelling br by casting, or by embossing or 
by engraving, or by staining, or by any other 
means whatsoever, manual, mechanical or chemical, 
separate or combined." 

After Confederation, very similar legislation 
was passed by the Dominion Parliament, except that the 
definition of designs was omitted. In 1879, the five 
year term provided in the earlier legislation was made 
renewable for a further period of five years, and in 
1891 the Exchequer Court of Canada was given jurisdiction 
over the legislation. In 1906, the Act was consolidated 
as the Trade Marks and Design Act. In 1932, the trade 
mark provisions were repealed and replaced by the Unfair 
Competition Act, while the sections relating to industrial 
designs were left unchanged. Finally, in 1952, the 

IHarold G. Fox, Q.C., Brief to the Royal Commission on 
Patents, Copyright and Industrial Designs on behalf of 
the Board of Trade of the City of Toronto. See Royal 
Commission on Patents, Copyright, Trade Marks and 
Industrial Designs, Repart on In due.tu-i al: Designs, 
Ottawa, Queen's Printer, 1958, p. 8. 
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design sections were incorporated into the so-called 
Industrial Design and Union Label Act, which is the 
legislation in force today (although the sections on 
union labels were replaced by provisions in the Trade 
Marks Act in 1953). 

Not all designs are registrable. The applicant 
must declare that the design was not to his knowledge in 
use by someone other than himself at the time he adopted 
it,and the Minister must only register designs he considers 
new within the terms of the Act. Thus revitalizations of 
old styles are not intended to be subject to protection. 
Strictly interpreted, the task of examination and registra 
tion is a sizable one, yet the office now has a staff of 
only five examiners who processed 1,282 applications which 
yielded 902 registration approvals in the fiscal year 
ending March 31, 1969. 

Design protection is only valid if actual 
registration occurs within one year of publication in 
Canada. Since there is no definition of "publication" 
in the Act, it has been common practice to use the 
Copyright Act provisions regarding "commercial offering 
to the public" as a guide. 

As already indicated, a major problem in this 
law is that of definitions and meanings. The Industrial 
Design Act is effectively intermingled with the Copyright 
Act, and vice versa. Section 46 of the latter Act ex 
cludes copyright in many works eligible for industrial 
design protection which makes the applicant partly 
responsible for choosing protection under one Act or 
the other. However, for further elucidation of the mean 
ing of Section 46, one must turn to the Industrial Design 
Rules, rather than the Industrial Design Act itself, and 
find that the matter referred to in Section 46 of the 
Copyright Act may be " ... a model or pattern to be 
multiplied by any industrial process ... where the design 
is reproduced or is intended to be reproduced in more 
than 50 single articles ... ·' or" ... where the design is 
to be applied to (i) printed paper hangings, (ii) carpets, 
floor cloths, or oil cloths manufactured or sold in 
lengths or pieces, (iii) textile piece goods, or textile 
goods manufactured or sold in lengths or pieces, and 
(iv) lace, not made by hand". These are clearly not 
satisfactorily enlightening provisions for contemporary 
purposes. 
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The Act itself gives little or no guidance to 
the meaning of such things as "design", "industrial 
process", the relevant time for the "intent" to make more 
tJ,1an 50 copies, what constitutes "publication", etc. It 
is no wonder that it has been called a mere "cut, paste 
and renumber" of the remnants of the old Trade Marks and 
Design Act. As long ago as 1928, Mr. Justice MacLean, 
late President of the Exchequer Court, said "The scope 
of this part [the definitions] ... of [the Act] ... is 
difficult of definite ascertainment or construction. It 
is a piece of legislation that seems flimsy and incom 
plete, ill adapted for its intended purposes, and is in 
serious need of amendment."l Three decades later, in 
1958, the Ilsley Commission suggested that it would be 
a waste of time to discuss the Act in detail and that a 
completely new law and a new approach were necessary. 
Essentially the same view is reached here, but it is 
nevertheless helpful to review briefly some of the major 
jurisprudence under the Act. 

Among the more important court findings to 
date on the question of the definition of "design", there 
may be perceived a sort of semantic circle. In some 
cases, two-dimensional objects and three-dimensional 
objects were distinguished as designs. Among the more 
significant terms that have been used are "pattern", 
"ornamentation", "configuration", "shape", "arrangements", 
and several other synonymous expressions. The employment 
of some of these terms was associated with court decisions 
where only attachments to other objects were considered 
subject to protection, and later only where these attach 
ments were original and intended to please and be judged 
by the human eye. It was only by the 1960's that shape 
and configuration were somewhat clarified as character 
istics to be protected by the law. 

It is useful to note that there has been no 
apparent intention to make artistic merit (by whatever 
standard) relevant. Neither has there been any apparent 
intention to let the object to which the design registra 
tion applies have special protection under this law, but 

lRoyal Commission on Patents, Copyright, Trade Marks 
and Industrial Designs, Report on Industrial Designs, 
lac. cit. 
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only the design itself. Thus, if the design is dictated 
by the object's function, it is not registrable. This 
is a noteworthy point, inasmuch as it seems to run clearly 
counter to most thinking about the blend of form and 
function that constitutes a "good" industrial design. 

The meaning of "originality" is also subject to 
various interpretations. Section 4 of the Act provides 
that, in applying for registration, the proprietor of a 
design must deposit with the Minister a declaration that 
his design was, to his knowledge, not in use by any other 
person at the time he adopted it. The originality of the 
design may be found to lie in the application of the 
design, rather than in the design itself. At the same 
time, to be original a design must be substantially 
different from what has gone before it. However, the 
fact that only small variations may be found between a 
new design and an old one does not necessarily mean the 
new design cannot be registered. Nor does the whole 
design need to be original -- only partial originality 
is sufficient for registration, 'as is an original com 
bination of old features. Finally, what receives 
protection is the whole of the particular design for 
which registration is granted. This permits someone 
else to incorporate one or more of the original features 
of the design into a different design -- unless, of 
course, the proprietor of the first design makes 
application for the registration of each distinct original 
feature. 

Confusion is only partly reduced by examining 
those kinds of design which are not eligible for regi 
stration. Among these are designs where a feature is 
imposed on the design because it plays a necessary part 
in the function of the article to which it is applied, 
designs involving ordinary trade variations, and designs 
relating to methods of manufacture. Neither is the 
colour registrable, nor the design of buildings. 

Another problem arises from Rulè 11 of the 
Industrial Design Rules, whereby an item becomes an 
"industrial design" subject to up to ten years' pro 
tection when it " ... is intended to be reproduced ... " 
in quantities exceeding 50. For certain items such as 
stamping dies in an automobile factory, this is not a 
difficult problem. But for otherwise copyrighted art 
objects that later become used as models for multipli 
cation (e.g. paintings that become greeting cards) , 
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the confusion can be great. In such cases, there is 
normally a copyright to start with, but the timing of 
the intention to make more than 50 copies may deprive 
the designer of that protection. As things stand, a 
copyright, a design, and a trademark do not always 
appear to be mutually exclusive, and there can exist 
confusion of dominant law in some cases. From an 
economic standpoint these legal relationships appear 
quite arbitrary. 

The present uncertain state of the legislation 
need not be further elaborated. No doubt a law of this 
kind can never be entirely precise, but some diminution 
of confusion is possible and the policy recommendations 
presented later should help to bring this about within a 
clearer conception of the public interest in good 
industrial design. 

For all its deficiencies, the present Industrial 
Design Act is used by some designers. The table below 
gives statistics of design registration in Canada over 
the last decade. The marked increase in applications 
since the early 1960's may have been the result of the 
Exchequer Court decision in the case of Cimon Limited v. 
Bench Made Furniture, which appears to have had the 
effect of broadening the criteria for infringement to 
cover more of the essence of the external form of arti 
cles. It should be noted, however, that while registra 
tions granted also rose noticeably in the latter part of 
the 1960's, the proportion of successful applications 
fell somewhat. 
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Table 6-1 

INDUSTRIAL DESIGN APPLICATIONS, REGISTRATIONS, 
RENEWALS AND ASSIGNMENTS 

Fiscal Year 
Ending Applica- Registra- Assign- 

March 31 tions tions Renewals ments 

1960 812 790 185 156 
1961 832 795 260 149 
1962 750 684 321 224 
1963 892 788 252 188 
1964 881 814 292 219 
1965 1,021 846 366 213 
1966 1,217 1,030 422 241 
1967 1,268 1,088 345 382 
1968 1,384 1,1:97 408 406 
1969 1,282 902 338 260 

Source: Department of Consumer and Corporate Affairs, 
First Annual Report for the fiscal year ended 
March 31, 1968, and Annual Report, 1968-69. 

A review of the Register of Industrial Designs 
for 1968 indicates that a fairly smail number of industries 
are the major users of the system. These industries, 
classified by product and ranked in order of number of 
registrations are: furniture; packaging and storing; 
games and toys; electrical equipment including appli 
ances; household articles; apparel; and bottles. The 
first item, furniture, accounts for about 10 per cent 
of the total while the rest of the group listed accounts 
for about 33 per cent of the total. Except for furniture, 
no single category exceeds 5 per cent of the total 
registrations, and about half of the product groups for 
which lists are made had no registrations in 1968. 

Data published by the united International 
Bureaux for the Protection of Intellectual Property indi 
cate that, in 1969, Canadian residents accounted for only 
about one-third of Canadian registrations granted. There 
are approximately 7,000 designs currently registered and 
outstanding in Canada. 
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INTERNA~'IONAL TREATY PROVISIONS 

Canada, as a member of the International 
Treaty for the Protection of Industrial Property (the 
Paris Convention as revised to the Berne level) and the 
Universal Copyright Convention, is not obligated to grant 
industrial design registration. However, since we do 
grant registration, we must meet certain obligations. 
The treaties prevent us from discriminating on the basis 
of nationality among the Conventions' members and obligate 
us to allow priority of six months to other nationals 
(i.e. disclosure elsewhere within a six-month period does 
not count as prior disclosure in Canada). The Conventions 
make a distinction between "works of art" and "works of 
applied art", and while the difference between these is 
not specifically defined, it does affect certain treaty 
obligations. If "works of applied art" were treated as 
"works of art", then Article 2(4) of the Rome Revision of 
the Berne Convention and Article IV(3) of the Universal 
Copyright Convention would apply, and the minimum term 
of protection would become la years. Later we suggest 
that only one five-year term be adopted for registered 
industrial design protection. Thus we are in agreement 
with the Ilsley proposal that says any statute revision 
should be clear enough to avoid the treaties' la-year 
minimum term.l This will, we anticipate, only involve 
careful wording of the statute to try to by-pass the 
ambiguity of the treaties' terminology. 

GUIDELINES FOR RECOMMENDATIONS 

The general rationale for having a broad 
industrial design policy in Canada has already been 
stated, together with an assessment of the inadequacy 
of the present design protection law in relation to 
this rationale. The statute does not define 
"industrial design" let alone "good industrial design", 
and this is a critical weakness. What kinds and 

lRoyal Commission on Patents, Copyright, Trade Marks 
and Industrial Designs, Report on Industrial Designs, 
op. cit., p. 6. 
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amounts of resources have to be invested -- to what sort 
of outcome must they give rise -- in order for one to 
say that industrial designing has occurred? When does 
a design amount to a substantial improvement in a product, 
likely to enhance consumer satisfaction, and when is it 
a trivial piece of product differentiation whose mai~ 
effect may be simply to insulate the producer a little 
more from the pressures of his competitors? Neither 
economics nor aesthetics, in their present state, provide 
wholly satisfactory operational answers to these questions, 
but they do point the way to some improvements. 

To a considerable extent, Canada and other 
countries desirous of encouraging industrial design 
activity have used subsidies, design awards and other 
such policy devices that in effect compel the settle 
ment of most of the awkward definitional questions on 
a basis of the best available judgment. For example, 
bodies making design awards typically operate within 
broad legislative criteria, which leave it largely to 
the individual judges to decide what constitutes an 
industrial design and when such a design is a "good" 
one. 

There seems to us no real alternative to con 
tinuing to rely quite heavily on this kind of approach. 
Generally, we suggest that Parliament, in legislating 
in this area, spell out its intentions as clearly as 
possible; that appointments to the relevant decision 
making bodies be made with care, and with a view to 
obtaining a good blend of aesthetic judgment, industrial 
experience and consumer representation; that decisions 
as to awards and subsidies be widely publicized, with 
considerable emphasis on visual publicity. Also, the 
terms of individual appointments should be relative~y 
short,since informed views on many aspects of industrial 
design, including those particular areas of industrial 
design in Canada that most need strengthening, are 
certain to change quite rapidly, and these changes 
should be reflected to some degree in the personnel 
of award-giving and subsidy...,granting bodies. 

In view of the many problems that have been 
associated with industrial design registration in Canada, 
we have given serious consideration to whether this 
particular policy device might not well be dropped from 
the mixture of governmental instruments to encourage 
industrial design activity in Canada. In the end, 
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however, we have decided that it can be sufficiently 
refurbished as to playa useful if limited role. Two 
considerations in particular have influenced us in 
reaching this decision. One is the desirability of pre 
serving some measure of international reciprocity so that 
Canadian-designed export products will be certain to be 
treated equally with others in countries that emphasize 
design protection. The other is the desirability of 
providing some incentive to design activity which, 
though later judged acceptable by the market test, did 
not yield products in accord with the standards of taste 
and utility being used currently by those charged with 
distributing awards and subsidies. 
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We envisage a modest number of designs 
receiving property protection, based on more precise 
and up-to-date definitions and criteria and applying 
to a range of products not greatly different from the 
range for which design registration has been sought in 
the past. Though for some purposes it is appropriate 
to define industrial design in very broad terms, to do 
this for purposes of registration, even if there were 
a certain legal logic to it, would risk tying up large 
sectors of the economy in a maze of new and highly 
litigable property rights. The costs of this would 
not, in our judgment, be worth the benefits. Therefore, 
the concept of industrial design embodied in our recom 
mendations affecting registration is a relatively 
narrow one, which differs from the present definitions 
more in its basic concept than in the range of its 
practical application. 

SPECIFIC POLICY PROPOSALS 

The key policy question concerns the optimal 
mix of industrial property protection, design awards, 
and subsidization policies to achieve the output of, 
design that will best serve Canada's long-term economic 
interests. Since the present policy mix is judged to 
be inadequate, especially its registration component, a 
new policy mix is suggested. The general proposal is 
to expand the use of incentives other than registration, 
and to make the qualifications for registration more in 
accord with the basic background philosophy of encourag 
ing better Canadian designs for both domestic and export 
consumers. What should not be encouraged by any statute 
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or policy is mere superficial ornamentation or "gimmickry", 
although unfortunately legal definitions in Canada and 
other countries have tended in the past to place emphasis 
here. The present proposals are intended to get closer 
to the heart of "good design" and to avoid the largely 
residual protective role that has been assigned to the 
industrial design law to date. They attempt to conceive 
of design in a twentieth-century context and to get away 
from nineteenth-century "ornamentation". 

Administration 

The first problem is the definition of a design 
suitable for registration. As was noted earlier, the 
present Act permits registration of designs that are 
intended for production of over 50 items, that have not 
been registered before, and that are effectively detached 
from the function of the article. It is evident that 
these criteria are confusing to the courts and to the 
users of the law and are out of tune with the aims of 
good design. Thus, for the purposes of reviewing designs 
for registration as industrial property, a new manner of 
decision-making ought to be instituted that will alter 
both the kinds of decision-makers and their criteria. 

It is proposed to have an Assistant Commis 
sioner for Industrial Design (under the Commissioner for 
Intellectual and Industrial Property). He would have 
recourse to a Design Advisory Board which would include 
persons expert in the area of industrial design, 
balanced by a group of consumer representatives to ensure 
expression of the broader public interest in this area - 
and we would suggest a full-time chairman. Aided by the 
Board, the Assistant Commissioner would decide whether or 
not a design was registrable under the law for industrial 
property protection. 

Grant of Registration 

The criteria for a grant of registration would 
be that the Assistant Commissioner be satisfied that the 
design is: 

(a) truly "new and innovative"; 
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and form likely to improve substantially 
"consumer welfare"; 
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(c) embodied in an article intended for such 
industrial use or commercial distribution 
to the public as would effectively 
separate it from copyright protection. 

The meaning of the term "new and innovative" 
would be essentially analogous to that of the correspond~ 
ing language in the patent law. That is, a registrable 
design should be in some sense a significant breakthrough. 
In their concern with function, the advisory board of 
examiners would be expected to ensure that the article 
was safe and effective in its intended use, and to make 
certain of this, it might, in many cases, wish to have 
resort to the product-testing facilities of the federal 
government or other bodies.l In their own concern with 
form, they would be expected to take a broad view, wel~ 
coming both advanced experiment and truly innovative 
adaptation and reinvigoration of older styles, without 
attempting to act as narrow arbiters of fashion to the 
nation. On that as on other points, the market test 
would be the real ultimate arbiter, for both registered 
and unregistered designs. 

The criterion of mixing form with function 
would be an attempt to aim at the essence of good design 
and to avoid emphasis on the trivial. In many ways, 
this would be consistent with the basic findings of the 
Cimon Limited v. Bench Made Furniture case of 1965 in 
which the Exchequer Court refused to allow merely minor 
modifications of a unique design to permit its use by 
another. A critical difference from the present regis- 
tration system would be that the burden of deciding ~ 
what constituted a registrable industrial design would I 
be largely removed from the courts and put in the hands 
of a body including among its members specialists in 
design. The courts would then, as in the case of 
patents, be freer to concentrate their attentions more 

lSimilar resort to product-testing should be had by 
bodies granting awards and prizes for industrial designs 
in Canada. 
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on questions of infringement, which for designs would no 
doubt continue to turn primarily on differences of external 
form. 

Reference is also made to "commercial or 
industrial use" because this law is not intended to 
cover "works of art" which under the Copyright Act have 
a very much longer period of protection. While it is 
difficult to be precise about Part(c} of the proposed 
definition, one can still accept a lower limit on the 
number of units produced as a criterion for exclusion 
under the Copyright Act and opportunity for inclusion 
under the industrial design law. The present number of 
50 units seems to be a reasonable limit, but this may 
need to be clarified when the Copyright Act is reviewed 
and could reasonably be a decision permitted to the 
Assistant Commissioner. 

The Term 

It is suggested that the renewal of industrial 
design registration be abolished, leaving only a single 
term of five years running from the date of application 
for registration. 

Timing of Application 

As is recommended for patents, a first-to-file 
system should be adopted for the industrial design law. 
Using this system, the present confusion over the meaning 
of the word "publication", which has been interpreted by 
the courts as the same as that in the Copyright Act, 
would be eliminated. Adoption of this system, in con 
junction with wider and effective publicity to the designs, 
would speed up the process of making the public aware of 
new designs. 

Infringement 

The term "infringement" should mean the adoption, 
in whole or in part, of the design when there is proven 
detriment to the registered owner of any property rights 
granted in the design. It should not be necessary to prove 
actual copying. The actual penalties for infringement 

123 



Intellectual & Industrial Property 

convictions should be larger than at present because the 
current stat~tory rates (running to a maximum of $120) 
are anachronistic. Consideration might be given to the 
addition of penal sanctions by the court for second and 
subsequent infringements. 

Assignment 

Designs subject to exclusive rights should 
continue to be assignable and the registration of any 
such licensing transactions should be continued. 
Effective access by the public to these registrations is 
at present very inadequate, and this should be changed 
and augmented in order to promote wider public awarene~s 
of design registrations. Included in this publicity 
would be a greater use of p.ublic libraries across the 
country so that the public might know about designs 
submitted for review and those given approval for regis 
tration. Under a first-to-file system, no problem would 
arise for the valid applicant from this suggestion. In 
fact this would serve as an advertising medium for him. 
If no grant of an exclusive right ensues, then the 
designer should lose nothing by the publicity. Likewise, 
there should be widespread distribution of lists and 
pictures of designs that have been granted registration 
or awards, and statements or reasons for the grants. In 
this way, consumer, producer,and distributor interest in 
good design would be stimulated. 

Marking an Industrial Design 

The present provisions of the law require 
marking of registered designs, and this should be continued. 
But instead of the present mark "Rd" it is proposed that 
some more striking and distinctive symbol, accompanied 
by the word "Canada" and the year of filing be substituted. 
Penalties for false use of such a symbol should be raised 
to a higher level than at present. 

Relation to Trademarks 

Under the Trade Marks Act, there is a specific 
category of trademarks known as distinguishing guises. 
They are distinctive shaping or packaging of wares that 
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become registered as trademarks, and are thus eligible 
for perpetual registration once they have been used 
sufficiently long by one user as to make this design 
an identifiable part of his special product. While data 
are not available to analyse the degree to which such a 
product identification has been, or could be, acquired 
under the preliminary protection of a registered indus 
trial design, it is considered inconsistent with the 
logic of a short term of protection for a registered 
industrial design to permit such a potential. Therefore 
it is suggested that no product that has been granted 
industrial design protection be registrable as a dis 
tinguishing guise under the Trade Marks Act until three 
years after the expiry of an industrial design 
registration.l 

Relation to Competition Policy 

The rights granted by a registered industrial 
design have included the right to control and restrict 
both domestic and foreign trade in the design-bearing 
good -- that is,to create barriers to trade that are 
generally classed as invisible or indirect. As in the 
patent recommendations, it should be made clear that 
nothing in the industrial design legislation gives a 
registered holder or his licensee the right to engage 
in practices contrary to competition policy legislation. 
In the case of external trade, the rights in registered 
designs should not include the right to restrict imports 
of a designed article from other countries where it 
enjoys design protection. Thus international price 
discrimination against Canada would be guarded against. 

We have considered the use of some form of 
compulsory licensing provisions under this law in order 
to permit a good design to be employed in products of 
varying qualities, e.g. high- and low-price furniture. 
However, because of the very short term o~ protection 
suggested, this provision will prove unnecessary to 
achieve this purpose and no compulsory licensing is 
suggested. 

lRoyal Commission on Patents, Copyright, Trade Marks 
and Industrial Designs, Report on Industrial Designs, 
op. ci t., p. 33 . 
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Relation to Other Policies 

In a well-planned national program of support 
for industrial design, grants of exclusive rights, awards 
and subsidies, and certificates of general approval would 
all be part of the total policy mix. While it is not 
intended that the Assistant Commissioner for Industrial 
Design be empowered to make grants or subsidies for 
designs, it certainly should not be beyond his power to 
draw any designers or designs he believes worthy of 
assistance or awards to the attention of such bodies as 
the National Design Councilor the Department of Industry, 
Trade and Commerce. In fact some form of liaison between 
these groups would clearly appear to be in order, al 
though tpe design registration itself ought to be kept a 
distinct function. 

CONCLUSION 

We emphasized earlier that design registration 
is but a part of a much wider range of design policies. 
In the context of that broader framework we are suggest 
ing a basic change in present policy -- one that would 
encourage a widening of perspective, a more integrated 
approach, and a wider range of social considerations. 
This approach is applicable to the public sector with 
regard to environmental features such as parks, roads and 
urban redevelopments, and to the private sector when 
developing products that require special concern for 
efficiency, safety, style and other marketing factors. 
Design is, in fact, a process that takes a multiplicity 
of goals into account and integrates them for an optimal 
solution to the particular problems at hand. This is 
now being encouraged in various ways by a variety of 
policies: governmental assistance through the Department 
of Industry, Trade and Commerce, educational development 
by institutions at several levels, and private persons in 
various activities such as architectural associations. 
What we are proposing is that the role of registration of 
industrial designs be put into an administrative organi 
zation that is in tune with these broader goals,and that 
the registration process itself take these explicitly into 
account. In these ways a more coherent and comprehensive 
total design policy can be adopted for the benefit of 
Canadian consumers and producers -- the users of well 
designed products in their homes, their recreation and 
their work. 
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CHAPTER 7 

COPYRIGHT 

The British law of copyright, of which the 
Canadian law is a lineal descendant, began as a child of 
print technology and State censorship. By one of the more 
fortunate ironies of history, it eventually so cut itself 
off from its second ancestor as to become a system of in 
centives to idea-processing involving singularly little 
day-to-day intervention by the State and therefore mini 
mal opportunities and temptations to censor. In spite of 
much ingenious adaptation over the centuries, however, 
its link to its first ancestor remains strong, and this 
is at the root of many of the copyright issues faced today, 
when the once-predominant print technology, though still 
very much alive, competes with a rapidly growing variety 
of new means for the processing and transmission of infor 
mation. One major problem, indeed, is how to relax some 
what the constricting tie of copyright to its first 
ancestor without bringing about a reincarnation of the 
second. That is, great care must be exercised to ensure 
that the necessary evolution of the incentive system, in 
parallel with the evolution of technology, does not give 
rise to dangerous new possibilities of censorship or knowl 
edge monopoly, whether on the part of the State or of 
private interests. 

While traces of copyright arrangements are to 
be found in the records of antiquity and the Middle Ages, 
the real origins of modern copyright are generally dated 
from 1476, when Caxton introduced into England Gutenberg's 
printing press using movable type. This classic example 
ot a capital-intensifying invention had a high fixed cost, 
by the standards of the time, but when the recovery of 
that cost was spread over multiple copies, the device was 
capable of dramatically reducing the scarcity and price 
of processed information. To capture a maximum return 
from this effect, however -- to protect their investment 
and obtain the full rewards Of greatly expanded markets 
printers desired that their markets be safeguarded, and 
to this end sought help from the State, which had some 
informational interests of its own: 

"By making printing faster and easier, and 
making copies less expensive, typography greatly 
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magnified the dimensions of two existing social 
forces. The first was the desire of printers to 
secure exclusive printing rights against inter 
lopers. The second was the desire of Church and 
State to control heresy and sedition through the 
censorship of literature. III 

There gradually developed a process of interest 
trading between the state and the Stationers' Guild (later 
the Stationers' Company of London) -- a body whose member 
ship came to include both printers and booksellers or 
IIstationersll, and whose activities eventually embrace:3., 
among other things, restriction of entry into the print 
ing industry, settlement of disputes between individual 
printers, and maintenance of a register of printers' 
"copyrightsll• The royal charter creating the Stationers' 
Company in 1557 required all publications and printers to 
be registered with the Company, which could also register 
exclusive printing rights i but by a series of decrees com 
mencing two years later, the Company in its turn was 
required to see that each new publication was licensed by 
church or government censors. 

This alliance of interest persisted well into 
the seventeenth century, but with the political disturb 
ances that led to the English Civil War, and with the 
increase in public hostility to censorship, its effective 
ness began to break down. Following the restoration of 
the monarchy in 1660, a series of Printing or Licensing 
Acts attempted to re-establish censorship and control of 
printing, but failed of their object. The last Licens 
ing Act expired in 1695, due, it is said, to IIgeneral 
disgust at the variable stupidity of the censorsll•2 

IBruce C. McDonald, Copyright in Context: The Challenge 
of Change, Economic Council of Canada background study 
(forthcoming) . 

2Benjamin Kaplan (Royall Professor of Law, Harvard Uni 
versity), An Unhurried view of Copyright, New York, 
Columbia University Press, 1967, p. 6. Kaplan's 
original source for this conclusion is Macaulay's 
History of England, 4, pp. 348-362 (1855). 
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There remained a situation of widespread 
"piracy" in which the ability of individual printers to 
enforce their alleged perpetual printing rights had been 
greatly weakened. This in turn affected the amounts 
they were prepared to pay to authors of manuscripts. 
Booksellers and authors now joined forces to petition 
Parliament for new statutory protection of exclusive 
rights to multiply copies of books. 

The result, in 1710, was the landmark "Statute 
of Anne". Among the significant features of this law 
were: for the first time the right of multiplication of 
copies went initially to the author rather than the 
printer or bookseller; the right rested on the principle 
of original composition rather than the production of 
any new or old printed material; and the right was 
limited in term -- to 21 years for works published prior 
to the Statute and to 14 years for works published there 
after. For the right to be enforced, works had first to 
be registered with the Stationers' Company. The principal 
stated policy reasons for the legislation were the pro 
tection of the legitimate interests of "proprietors" 
(whether authors or their assignees) and the encouragement 
of "learned men to compose and write useful books".l 

Notwithstanding subsequent statutory amendments 
and a rich jurisprudence (in Britain and the United States, 
at least), the basic features of the Statute of Anne remain 
at the heart of British, American and Canadian copyright 
law today. A few of the more important intervening changes 
may be noted. In 1774, the House of Lords held that the 
Statute supplanted the common law of printing rights, so 
that such rights could no longer be asserted in perpetuity 
but were confined to the statutory term.2 Later, however, 
the statutory term was considerably lengthened in a series 
6f steps. In the nineteenth century, a performing right 
was added to the right of multiplying copies, and in the 
twentieth century some accommodations for the new informa 
tion technologies, such as wireless transmissions and 

lMcDonald, op. cit. 
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motion pictures,have been provided. The requirement of 
copyright registration was dropped from the British law 
in 1911. 

At the time of Confederation in Canada, copy 
right became an exclusive federal field of jurisdiction. 
Since then the law of copyright in this country has closely 
followed the evolving British model. Major enactments 
occurred in 1875 and 1921. The Canadian Copyright Act of 
1921 took much of its substance from the British statute 
of 1911. It entered into force in 1924 and apart from the 
introduction in 1936 of the Copyright Appeal Board to 
supervise performing-rights societies' royalties and a 
few other relatively minor changes remains the law today. 

CHIEF CHARACTERISTICS OF CANADIAN 
COPYRIGHT LAW 

In outlining the salient features of the present 
law, it is well to begin by reiterating the fundamental 
principle that copyright protects the form of expression 
rather than the ideas expressed. Thus its main incentive 
goes much more to the processing of knowledge into widely 
accessible form than to original knowledge creation, al 
though it may sometimes contribute a degree of subsidiary 
stimulation to the latter. Both legally and from the 
standpoint of economic analysis, this distinction proves 
upon examination to be less clear than it may at first 
seem, but it remains nevertheless a significant one, with 
a bearing on some of our subsequent recommendations. 

The two key conditions of "copyrightability" in 
Canada are the existence of a "work" and "originality". 
The "work" must include " ... a certain indefinable minimum 
of expense, labour, skill, judgment or imagination, 
expressed in a material or concrete form which is more or 
less permanent and capable of identification".l "Originality" 
means that the form in which the work is expressed must come 
from the author's own mind and that the work is not copied 
from another work. 

The two basic types of exclusive interest pro 
tected by copyright are the production or reproduction of 
the work or any substantial part in any material form 

1 Ibid. 
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whatsoever, and the public performance of the work or any 
substantial part of it. Recent technological changes have 
rendered increasingly difficult the task of the courts in 
determining what is meant by "material form" and "public 
performance". The latter concept, in particular, has 
never at any time been adequately clear from the language 
of the statute. 

The legislation enlarges upon its general 
definitions of protected matter by listing six particular 
types of activity which are included in (but not exhaustive 
of) the definitions. They are as follows: 

1. production, reproduction, performance or 
publication of any translation of the work; 

2. conversion of a dramatic work (e.g. a film) 
into a nondramatic work (e.g. a novel); 

3. conversion of a nondramatic or artistic 
work into a dramatic work by way of public 
performance; 

4. making a record, film or "other contrivance" 
by means of which a literary, dramatic or 
musical work may be mechanically performed 
or delivered; 

5. reproduction, adaptation and public 
presentation of a work by cinematograph; 
and 

6. communication of a work by radio 
communication.l 

Effectively, then, copyright protection in 
Canada embraces a wide range of media and forms of 
expression, including books and other graphic arts, 
writings, sculpture, paintings, engravings, photographs, 
architectural works, lectures, motion picture films, 
dance choreography, collective works and works of joint 
authorship such as dictionaries and encyclopedias, and 
phonograph records. It also extends to derivative works 
such as translations, abridgments, and film or other 

lSee Copyright Act, Section 3. 
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adaptations of works. The most obvious omission is live 
broadcasting (including radio and television) which appears 
to escape protection mainly because of a lack of fixation 
in "material form". Videotapes, however, do get copyright 
protection because they are "recorded" and in "material 
form". 

As under the Statute of Anne, copyright goes in 
the first instance to the author or other initial processor 
of information, but may be transferred down the line to 
publishers and other further processors. Initial as well 
as assigned copyrights may be held by corporate bodies, 
such as film-producing companies, and by the Crown. An 
intriguing but little-known fact, of significance for the 
development of computerized legal information systems, is 
that the Crown's copyright portfolio probably includes 
rights in statutes and in judgments handed down in the 
courts. 

The term of protection under Canadian copyrights 
runs in general for the life of the author plus 50 years, 
but in the case of some particular items such as phonograph 
records and photographs the term is a straight 50 years 
from the time the original master or negative is made. 
Crown copyright in work done under government direction or 
control runs, under the statute, for 50 years from first 
publication. I 

Registrat~on of copyright is not an essential 
condition in Canada, since protection begins automatically 
and without formality as soon as the substantive conditions 
of protection are met. (One unfortunate by-product of 
this is a virtually complete absence of meaningful copy 
right statistics.) There is, however, a provision for 
voluntary registration, utilized by some holders because 
of the advantages that it confers in disputes over a 
work's ownership. 

The statute provides for some limitations on 
the exclusive rights which it confers in two ways: by 
making provisions for statutory or compulsory licences, 
and by statutory defences against certain types of use 
considered "fair dealing" or non-infringing uses. 

IThis particular clause is subject to the condition that 
it be "Without prejudice to any rights or privileges of 
the Crown ... ," Ibid., Section 11. 
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The licences vary with the type of work. For example, a 
musical work that is recorded can immediately .be recorded 
by another producer at a statutory royalty. A book how 
ever can only be licensed if the Minister is satisfied 
that "the reasonable demands of the Canadian market" are 
not being met by domestic printers or if the author of 
any book has been dead for at least 25 years.l The 
importation restrictions of a copyright are not infringed 
by any individual importing one or two copies for his own 
use, by any Crown agency, or by a library or educational 
institution (when there is no Canadian printing of the 
book). The "fair dealing" provisions are mostly concerned 
with various uses related to news reporting and private 
study. The specific details depend on the type of work 
covered, and their complexity has caused a great amount 
of confusion in specific cases. Problems with these 
are growing rapidly in conjunction with the expanded use 
of new technologies for secondary multiplication of copy 
righted works, by devices such as photo-copiers .and tape 
recorders. 

What is happening in practice is that an 
increasingly unreasonable burden is being thrown on the 
consciences and amateur legal expertise of such people 
as librarians and copying-machine operators, the vast 
majority of whom doubtless have no great penchant for 
the role of law-breaker, even in the most technical and 
accessory sense. We may put it that as the law stands, 
there is a growing enforcement problem, largely left to 
persons without special legal knowledge whose efforts 
are at best likely to produce a very uneven and therefore 
discriminatory result. Given the continuing evolution of 
technolo1Y, it is questionable whether these amateur 
efforts can be substantially and for long improved 
by simply clarifying and amplifying the "fair dealing" 
provision of the statute, although this is certainly 
worth trying. On the other hand, to introduce into the 
total information system a large and officious force of 
professional copyright police would be utterly intolerable, 
and other solutions must obviously be sought. 

lExcluded from this provision, however, is any book written 
by a British subject or by a citizen of any country sig 
natory to one of the international Conventions. 
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Where infringement of Canadian copyright law 
occurs, possible remedies include private recovery for 
financial loss on the part of the copyright owner, 
prohibition of further unauthorized copying, and even 
penal sanctions. Under certain circumstances, which may 
be roughly described as those of knowing and flagrant 
infringement, the copyright owner may effectively recover 
multiple damages. 

CANADA AND INTERNATIONAL COPYRIGHT CONVENTIONS 

Canadian copyright law and policy have been 
importantly influenced by the fact that there exist two 
major international copyright Conventions and that 
Canada belongs to both of them. Partly as a reflection 
of the same technological and other developments that 
have brought about a need to re-examine and revise the 
Canadian domestic law, various governments and private 
groups around the world have been pressing strongly for 
revision of the international Conventions. A period of 
unusually active copyright diplomacy lies immediately 
ahead, and the development of an appropriate Canadian 
negotiating position has become an urgent necessity. 

In the eighteenth and nineteenth centuries, a 
number of countries followed Britain's lead in instituting 
copyright laws along the same general lines as the Statute 
of Anne. International co-ordination of these laws and 
reciprocal extensions of copyright protection were, however, 
longer in coming. Against a background of rapid improve 
ment in international communications and in levels of 
literacy and the availability of translation skills, this 
left the way open for widespread international piracy of 
works copyrighted in their home countries. For British 
authors, the absence of copyright protection for foreigners 
in the united States was an especially sore point. Charles 
Dickens was a noted victim of the resulting large-scale 
unpaid appropriation of British works. He did, however, 
obtain restitution of a sort by conducting remunerative 
public readings of his works in the United States -- 
a useful reminder that many authors have a choice of 
media, and that if the relative rewards of different 
media provide an incentive to switch, they are likely 
to do so, even if this results in fewer consumers being 
reached per hour of author's time expended. (Fewer 
public readings might have meant an extra novel, to the 
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resulting satisfaction of many millions of people in 
Dickens' own and subsequent generations.) The Dickens' 
case also demonstrates, however, the important point that 
exposure in one market can generate additional returns in 
another. (The previous circulation in the united States 
of Dickens' works in printed form undoubtedly enhanced his 
reputation, and consequently the earnings potential of his 
public readings.) 

In the late nineteenth century, the United States 
finally extended copyright protection to foreigners. At 
about the same time, the first multilateral copyright 
agreement made its appearance. This was the Convention of 
Berne, signed in 1886. It is open to all countries and 
has at present 58 national members. Canada is a member, 
but the United States, most Latin American countries, and 
the Soviet Union are not. In 1952, a new attempt was made, 
under U.N. auspices, to find common ground between members 
and non-members of the Berne Union. The result was the 
Universal Copyright Convention or "UCC". This was not 
meant to be a rival Convention; many countries such as 
Canada are members of both Berne and the UCC. The United 
States, however, belongs to the UCC only. The Soviet 
Union belongs to neither Berne nor the UCC. 

The original Berne Convention was revised in 
Berlin (1908), Rome (1928), Brussels (1948) and Stockholm 
(1967). Up to and including the Brussels revisions, 
changes were generally in the direction of lengthening 
and broadening copyright protection, with a good many ex 
tensions to cover new information media. Not all members 
of the original Convention assented to these revisions. 
For example, Canada and 14 other countries have thus far 
remained members at the "Rome level". 

The basic principles of the Berne Convention 
are "national treatment" (that is, the accordance by a 
member country to foreign authors of the same treatment 
that it gives its own authors) and an agreement by mem 
bers to observe at least certain minimum standards of 
protection. Authors receive protection within the union 
automatically upon publication; there are no formalities 
to be gone through. 

At the Rome level of the Convention, some pro 
tection is given to photographic works and to translations, 
adaptations and arrangements. Also, at the Rome level, 
the term of copyright is given as the life of the author 
plus 50 years, but individual member countries may modify 
this. In the Brussels revision, the "life-pIus-50" term 
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was made mandatory, and copyright disputes between member 
countries were made referrable to the International Court 
of Justice at The Hague. These two provisions, plus an 
expansion of the rights of authors in public performances 
of their works, and an extension of protection in the 
fields of cinema, radio and television, were given in the 
Ilsley Commission Report as the main reasons for recom 
mending against Canadian accession to the Convention at 
the Brussels level.l 

~ 
l. 

The Stockholm Conference of 1967 was attended 
by 51 of the 58 members of the Berne Convention, but only 
35 signed the revision. Among the nonsigners were Canada 
and Britain. (It should be noted that signing of a copy 
right convention or revision indicates only tentative 
approval; ratification must follow before any obligation 
arises and before implementation need take place.) Among 
the features of the Stockholm revision are the designation 
of an author's nationality as an additional basis for pro 
tection, the explicit recognition of the author's right 
to control th~ reproduction of his works, and further pro 
visions to clarify copyright in motion pictures. Much of 
the time of the conference was, however, taken up by another 
highly contentious provision: a Protocol to the Berne 
Convention2 designed to relieve less-developed countries, 

lThe Ilsley Commission noted that accession to the Berne 
Convention at the Brussels level might, or in some cases 
definitely would, require Canada to change some major 
features of her existing copyright law, and would pre 
vent Canada from making certain changes that she might 
wish to make in the future. One example of a required 
change in the existing law would be the elimination of 
the section providing for a copyright licence of right 
on a work 25 years after the death of the author. See 
Royal Commission on Patents, Copyright, Trade Marks and 
Industrial Designs, Report on Copyright, Ottawa, Queen's 
Printer, 1957, pp. 12-16. 

2The Protocol allows a developing country, which, "having 
regard to its economic situation or cultural needs, does 
not consider itself immediately in a position to make 
provision for the protection of all the rights as pro 
vided in the Act", to make any or all of five reserva 
tions to these provisions. These reservations allow for 
a shorter copyright term, less copyright protection of 
broadcasting, and more freedom to translate and to re 
produce works for educational, cultural, teaching, study 
and research purposes. 
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with their acute problems of raising levels. of literacy 
and education, from the stringent and costly copyright 
guarantees of the Convention while still permitting them 
to remain or become members of the Berne Union. This 
was the first time that such countries had been strongly 
represented at a Berne copyright meeting. Previous such 
meetings had tended to be dominated by countries that were 
heavy net exporters of information, and by national dele 
gations containing strong representation from author, 
publisher and like interests. The appearance in force 
at Stockholm of national delegations with a noticeably 
different composition and viewpoint considerably changed 
the tenor of the proceedings. I Because some information 
exporting countries took strong exception to the Protocol, 
it has not been implemented. However, an international 
conference is being prepared for the summer of 1971 to 
work on revisions of the two Conventions in order to give 
the developing countries some accommodation. 

Another major question mark in the international 
copyright picture remains the United States. Some American 
groups have pressed for the United States to join the Berne 
Union, and some recent international copyright diplomacy 
has attempted to make it easier for her to do so. But up 
to the present, a major bar has been that U.S. accession 
would require considerable revision of its domestic copy 
right law. One feature of that law, highly protectionist 
in its effect, and of special interest to other English 
language countries, is the so-called "manufacturing clause". 
This restricts U.S. copyright for American citizens or 
foreigners domiciled in the United States to works manu 
factured in the United States, so that foreign printers 
are unable to bring out new editions for the U.S. market. 
Foreign authors not living in the United States can obtain 
American copyright protection by use of a special set of 
identification marks on all copies. 

The United States has found it possible, how 
ever, to join the less ambitious UCC, which was indeed 
conceived for her benefit. Generally speaking, this 
provides for "national treatment" only in the sense that 
"published works of nationals of any Contracting State 

IThe Canadian delegation to the Stockholm Conference was 
also a more broadly based one than previous delegations 
to such conferences had typically been. 
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and works first published in that State shall enjoy in 
each other Contracting State the same protection as that 
other State accords to works of its nationals first pub 
lished in its own territory". 

The minimum term of copyright under the UCC is 
life-plus-25 years for most cases, or, under specially 
prescribed conditions, not less than 25 years for certain 
classes of works. Great efforts were made at the inception 
of the UCC to ensure that it would not be a competitor or 
threat to the Berne Union. One key clause provides that 
no country now a member of Berne that defects from that 
Union will be entitled to copyright protection under the 
UCC from countries in both Conventions. If, for example, 
Canada were to denounce Berne, she would also in effect 
be denouncing the UCC although only with respect to coun 
tries that are members of Berne. 

RELEVANCE OF NONECONOMIC GOALS 

Before proceeding to recommendations regarding 
copyright, a word is in order about what may be termed 
the "noneconomic" aspects and implications of the subject. 
We are fully conscious that copyright relates more to the 
cultural and artistic side of life than does any other 
form of intellectual and industrial property. We gave 
some attention to this side of life in our broad survey 
of innovation and information in Chapter 2, and it has 
not been forgotten in the formulation of recommendations 
for the present chapter. 

The problem is essentially one of bringing into 
the analysis, in some workable way, a number of the more 
important noneconomic goals and aspirations that appear 
to be widely held by Canadians, even though these goals 
have not yet been subjected to nearly as much thoughtful 
specification and systematic study as they deserve to be. 
What we have done on the basis of considerable, though 
necessarily largely impressionistic, evidence is to wrap 
these various goals and aspirations into one and assume 
that most Canadians desire for their country (full account 
being taken of its fundamentally bilingual and bicultural 
character) a strong and distinctive cultural identity. 
We have further assumed that, for this, most Canadians 
would be willing to pay some as yet undetermined economic 
price. 
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We would immediately add to this assumption an 
important qualification to the effect that the cultural 
identity sought should as quickly as possible become a 
sturdy and viable entity, capable of holding its own in 
the world without shame or inordinate special protection. 
A member of his creative staff once said of a certain 
television producer, "He doesn't want it good, he wants 
it Thursday." We assume that most Canadian information 
users want the domestic portion of their requirements to 
be both Canadian and good. To reduce the matter to a 
concrete example, any decision-maker responsible for 
foisting upon Canadian students a third-rate textbook 
simply because it is written and produced in Canada 
should consider himself overdue for an interview with 
his conscience and a careful contemplation of the long 
forward shadow cast by the quality of education. More 
generally, he might think too of the points made earlier 
about the feedback characteristics of information flows 
and knowledge production. Low-grade cultural parochialism 
does no service to the cause of a durable and creative 
Canadian nationalism -- quite the contrary. 

It is sometimes implied that where cultural 
goals are important, economic analysis, with its base 
associations of the market place, should take a back seat. 
But this involves a serious misconception of the proper 
and useful role of economic analysis. It may well be 
true that in the final analysis, economics is much more 
concerned with means than with ends, and that the really 
fundamental "achievement goals" of a society are largely, 
if not wholly, noneconomic in nature. It is also true, 
however, that,in practice, means can have an enormous 
influence on ends, whether for good or ill, and that as 
a result the systematic analysis of economic means is 
indispensable both in the specification of social goals 
and the planning of how to achieve them. In the case 
of cultural goals, among others, economic analysis can 
be of great help in bringing about a clearer identification 
of the goals in the first place, and then in planning for 
their attainment by the shortest, least costly and most 
perseverance-inducing route. 

It is particularly important that the relevance 
of cultural goals in a policy-planning situation should 
not be used as a smoke screen behind which material 
interests and conflicts between private and social interests 
are allowed to shelter unexamined. In an increasingly 
service-oriented and knowledge-based society, cultural 
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matters in the broadest sense are to a growing extent 
what economic life is all about. They must not fail to 
be studied in their economic as well as their other 
aspects. 

SOME GENERAL GUIDELINES 

One fact that became very clear during the 
process of the research behind this Report was that the 
outstanding problems in the field of copyright were 
exceptionally numerous and complex. It was neither 
feasible nor within the terms of reference of the study 
to make specific detailed recommendations about all, 
or even most, of these problems. The wisdom 6f this 
course is supported by a glance southward to the United 
States, where 15 years of intensive effort towards copy 
right revision have so far failed to produce a new statute. 
Some of this slowness may reflect the marked American 
taste for policy-making via processes involving sharp 
adversary confrontation between the interest groups most 
directly affected (e.g. between performing-rights soci 
eties and record manufacturers on the one hand, and 
juke-box operators on the other), but it also clearly 
stems from the inherent difficulty of the issues. 

What makes many of the issues even more 
difficult is that they are such rapidly moving targets. 
Wherever new technology is a major part of the problem, 
its further development may quickly render specific 
recommendations obsolete. 

Under the circumstances, the most useful course 
for the Economic Council to follow has seemed to be that 
of placing copyright in a broad framework of economic 
analysis, stating some general guidelines perhaps durable 
enough to assist policy-makers in meeting a succession of 
particular problems over the next decade or so, and, on 
the basis of the guidelines, making a limited number of 
more specific recommendations where the issues have 
become sufficiently clarified to justify such a step. 
Also, suggestions are made about machinery for dealing 
with evolving problems under conditions of rapid and 
continuing technological change. The resulting guide 
lines and recommendations form most of the remainder of 
this chapter. 
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The general guidelines are as follows: 

1. The labourer is worthy of his hire. The l-abour 
of authors and other practitioners of the art of idea 
expression, together with the subsequent inputs of pub 
lishers and other essential intermediaries between the 
original practitioners and their public, yield outputs 
many of which are of enormous value to society. These 
employments of intellectual and other resources should be 
appropriately compensated so that the work will continue 
to go forward vigorously in the future.l Subject to two 
important qualifications, compensation should be in pro 
portion to use and each user should pay his fair share. 
The two qualifications are that the system must make 
room for the effective operation of such institutions as 
libraries, which 'like the copyright system are a vital 
part of the broad, publicly sanctioned information policy 
of society, and that the system should be so designed as 
to be practicably enforceable, without excessively costly 
and oppressive policing, and without unreasonable intru 
sion into private homes and other sectors of small-scale 
information-processing and exchange. 

It has been customary in the past to commence 
most discussions of copyright policy with some much 
simpler and more ringing statement than the above, to 
the effect that the author has a property right in his 
work and that everything important about copyright really 
flows from this. Repetition of such a statement may 
serve some purpose in steering small-scale infringers 
back to the straight-and-narrow path and in persuading 
some institutions to maintain a closer check on their 
use of copying machines, but as a guide to resolving 
contemporary problems of copyright policy it has proved, 
in our experience, to be a much more ambiguous and less 
operationally useful statement than it purports to be. 
Even from a purely legal standpoint, the bald concept of 
a property right in almost anything has not the iron-clad 
certainty and issue-simplifying power that many authors 
and their associates hopefully believe it to have. Some 
further discussion of this point will be found in Ap 
pendix A, and readers interested in copyright fundamentals 

lIt should be kept in mind, however, that many creative 
persons -- particularly academics -- derive significant 
remuneration and incentive from a variety of sources in 
addition to copyright royalties. This point was elab 
orated in Chapter 2, together with the conclusion that 
good policy-making in the field of information should 
take into account the full range of incentives. 
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may also find it useful to refer back to Chapters 2 and 3 
in order to appreciate the conception of rights in rela 
tion to social purpose that is employed here and the very 
broad meaning that is assigned to the word "information". 

As elsewhere in this Report, therefore, we have 
found it more helpful and illuminating not to start with 
the grant by governments of legal protection to certain 
rights, but to commence at an earlier stage and focus more 
on the incentive purpose of the grant. This does not fur 
nish instant magic solutions either, but it is of consi 
derably more practical assistance in picking a way through 
the tangled problems of copyright in relation to new tech 
nology. We must emphasize that in not making the property 
right of the author the centrepiece of the entire discus 
sion, we intend no disrespect to authors and other creative 
persons. On the contrary, we regard the services of such 
people -- over the entire range, from the production of 
great literature to the singing of popular songs and the 
proffering of advice about how to grow flowers or pass a 
grade twelve examination -- as utterly indispensable to 
a civili~ed society. Among many other things, these un 
usually gifted members of the community are indeed the 
"unacknowledged legislators of the world", often skir 
mishing effectively with the ills of society and drawing 
attention to them well before social scientists and govern 
ments with their statistics and other heavy apparatus 
finally lumber on to the terrain. I 

But for people of this sort to be effectively 
helped and encouraged requires a good deal more than a 
general assertion of rights. At the very least, the rights 
must be spelled out in enough detail to be applicable to 
an enormous variety of practical situations, and this is 
likely to be done better if the underlying purpose of the 
grant of right is kept firmly in mind throughout. 

ICf. Ellen and Neal Wood: "Perhaps this is the place 
to note the disturbing fact that it is very seldom 
'professional' social scientists who bring attention to 
the most glaring problems facing American society. More 
often it is non-academic writers and 'dilettantes'." 
The authors cite the example of Michael Harrington's 
The Other Amerioa (Baltimore, Md., penguin, 1962), which, 
they argue, first drew major public attention to poverty 
as a political issue in the United States. (Ellen and 
Neal Wood, "The American Science of Politics", Close the 
49th Parallel: The Americanization of Canada, Ian Lumsden, 
editor, Toronto, University of Toronto Press, 1970, 
pp. 185-186.) 
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Also, the fact that copyright goes in the first 
instance to the author or other "original creator" must 
not be allowed to obscure another important point, which 
is that the initial copyright is more often than not as 
signed, in whole or in part, and that by the time the book 
or other information product reaches the consumer, many 
other people and enterprises such as publishers and broad 
casters will have acquired a major economic stake in the 
copyright. To a degree, this is entirely as it should be: 
a total innovative process is involved, and not only the 
author's investment of his time and other resources but 
also that of further processors is at risk. To the extent 
that protection, remuneration and incentive are justified, 
they should apply down the line. But this also means that 
copyright policy cannot realistically be debated or framed 
as though the main impact of changes in "levels of protec 
tion" would unvariably fall upon authors and like creators 
when in fact a much larger financial impact, at least in 
absolute terms, would normally be experienced by publishers 
and others. In the case of a book, perhaps 10 per cent of 
the total impact might be on the author and the remaining 
90 per cent on others. The whole picture -- the complete 
innovative chain -- must be kept clearly in view. 

2. While the interests and views of authors, pub 
lishers and others who are closely involved with the copy 
right system should continue to be treated with attention 
and respect, it must also be recognized that technological 
and other developments are rapidly increasing the general 
public interest in the total information system and every 
thing associated with it, including copyright. This general 
interest, embracing such matters as the desirability of 
maintaining ready, low-cost public access to information 
and minimal interference with the many complex processes 
by which human beings exchange ideas and other information 
with each other, should be adequately reflected in federal 
government policy-making, in the professional training and 
qualifications of the staff assigned to the Commissioner 
of Intellectual and Industrial Property, and in the com 
position of official Canadian delegations to international 
copyright meetings. 

3. As recommended for other forms of intellectual 
and industrial property, the Canadian copyright system 
should be aimed as exclusively as possible at its primary 
incentive function. It should not be used as an economic 
and informational trade barrier between Canada and other 
countries nor be extended beyond its basic grant of right 
into a vehicle for practices contrary to competition 
policy. 80 far as the nurturing of Canadian cultural 
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identity is concerned, some features of existing copyright 
policy purportedly directed towards this goal appear to 
have been both inefficient and ineffective for the pur 
pose, and we shall be recommending the exploration of 
alternatives. 

4. Even if Canada greatly improves its performance 
as a knowledge-producer and a purveyor of information 
internationally, its balance of international payments 
for information will likely be always heavily outbound, 
and this fact should be kept clearly in mind for purposes 
of international negotiation. The maintenance of good 
access to foreign information is crucially important for 
Canada, and it should be the lowest-cost access obtainable, 
consistent with Canadian consumers paying a fair share of 
a reasonable incentive to authors and other copyright 
holders and assignees the world over. In addition, a point 
already made concerning the Canadian patent system is also 
applicable here: that in so far as policy is specifically 
seeking to better the lot of Canadian authors, artists, 
etc., careful consideration should be given to the use of 
policy instruments other than the copyright law. This is 
because, under the international Conventions, the Canadian 
copyright system must be basically nondiscriminatory be 
tween nationals of different member countries, and because 
much the greater part of any additional producer income 
resulting from a raising of the level of Canadian copyright 
protection is likely to flow to foreign authors, broad 
casters, film-makers, etc. 
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5. A basic change in copyright protection should 
be made only if there is judged to be a large discrepancy 
between society's need for the copyright type of incentive 
and the amount of such incentive currently being provided. 
At the basic level, there does not appear to be in Canada 
any very firm evidence of a large discrepancy one way or 
the other. We are therefore not recommending any substan 
tial reductions in the basic amount or kind of protection 
offered to holders of Canadian copyright, but by the same 
token we urge that there be no substantial increases either, 
for the existing "levels of protection" seem already quite 
sufficiently high, incentive-producing and costly. We 
would not consider as increases in basic levels of pro 
tection simple lateral extensions of existing incentives 
purely to take account of the appearance of new media of 
information-processing, but we recommend that this be done 
very carefully, with no hidden or partly hidden basic ex 
tensions of copyright -- for example, into the protection 
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of ideas as such, supplementary to the traditional pro 
tection of idea-expression. Certain copyright problems 
relating to computers and computerized information systems 
are likely to be extremely tricky in this regard. 

6. It is sometimes urged that the copyright law be 
changed so as to alter the distribution of remuneration 
and incentive between the various participants in the 
innovative process. For example, a desire is often ex 
pressed to make the copyright law operate relatively more 
to the benefit of authors and relatively less to that of 
publishers and other more "commercial" participants in 
information-processing. There may indeed be a good case 
at times for alterations of this type, but they are often 
likely to be most effectively accomplished, not by changing 
the copyright law itself (for example, by adding new 
"neighbouring" or other statutory rights) , but iather by 
making changes in other relevant circumstances. 

The basic reason for this is that whatever may 
be the initial allocation of rights under the copyright 
law, a large part of them must be contractually assigned 
to others in order for them to be "activated" and rendered 
capable of returning significant streams of income to their 
original holders. For the most part, the author must deal 
with a publisher, the composer with a broadcaster or record 
manufacturer, and so forth. How well the author does on 
the deal is apt to depend rather less on the extent of the 
statutory rights which he initially possesses than on a 
host of other circumstances such as the quality of his 
manuscript, his accumulated reputation and popularity as 
an author, and the number and distributional efficacy of 
alternative publishers with whom he might bargain. It 
depends, in other words, on a variety of factors affect 
ing his relative bargaining strength. In the case of a 
singer dealing with a broadcasting network, the outcome 
may also be very significantly affected by whether or not 
most of the popular singers available to the network have 
organized themselves into what amounts to a collective 
bargaining unit. 

If, in an endeavour to strengthen a weak bar 
gaining position, an author is granted an additional 
statutory right affecting one part of his contract with 
a publisher, the object of the exercise may be wholly or 
partly frustrated by a compensating adjustment in the 
rest of the contract. If, for instance, the law were to 
prevent publishers from acquiring cinema rights to novels, 
or were to specify that the author must receive a certain 
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minimum percentage on any resale of cinema rights by a 
publisher, this would almost certainly affect the amount 
which the publisher was prepared to pay the author for 
the manuscript in the first place. Similarly, if the 
copyright law were to assure to a television actor a spe 
cific "piece of the action" on "residual" income arising 
from taping and repetition of the original broadcast, this 
would likely affect how much the network was willing to 
pay the actor over and above the now-guaranteed residuals. 
Just as in a collective bargaining situation a union 
desirous of obtaining substantial pension benefits from 
the employer may have to be satisfied with a somewhat 
smaller increase in basic wages, so a copyright owner 
wishing to assure himself a larger income in the rela 
tively distant future may have to take less in the nearer 
future.l 

Given these tendencies towards compensatory 
adjustment to changes in the copyright law, what other, 
surer means are there for redistributing income between 
the innovative participants? Authors may, of course, be 
directly subsidized by the State, but given the supply 
and demand schedules involved, this is likely to channel 
appreciable benefits to publishers, who will now have more 
manuscripts to choose from and acquire at lower prices. 
(Similarly, however, subsidization of publication, as 
sometimes practised by the Canada Council, results in 
some transfer of benefit to authors.) Generally, the most 
effective means of changing the income distribution are 
likely to be those which substantially alter the relative 
bargaining strength of the various parties to publications 
and performances of copyright-protected works. Organiza 
tion of actors, singers and musicians into collective 
bargaining units is one example. Another, which has the 
attraction of being likely to direct appreciable benefit 
to the final consumer, is the reduction of industrial con 
centration among publishers, broadcasters or other bodies 
to which original holders of copyright assign their rights. 
Thus the relative bargaining position of television per 
formers in Canada is likely to be strengthened, not only 
by higher Canadian content requirements, but also by the 
development of new, program-originating cable television 

lIf, however, the law were to secure to both actor and 
network residual income which had previously escaped 
them, both might end up better off. Some effect in this 
direction is likely to result from our later recommenda 
tion regarding broadcasting rights. 
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companies. For the prospective seller of original tele 
vision scripts and performances, new alternatives to the 
two major wireless networks are appearing, and this should 
tend to enlarge the total flow of income to such sellers. 

7. The ownership of a copyright should be easier 
to trace and the royalty more convenient to remit than 
is the case today. Ordinary book copyright is usually 
not much of a problem in this respect, but complex film 
copyrights are another story, and as various media of 
high-speed information transmission proliferate, lengthy 
searches for copyright owners and subsequent drawn-out 
negotiations with each of them will grow more intolerable. 
Technology already exists or is on the horizon to make 
the identification of a copyright owner and the billing 
of an information-user for royalties little more complex 
or time-consuming than the corresponding arrangements 
involved in a long-distance telephone call. What prin 
cipally remain to be innovated are the associated new 
legal and organizational arrangements. 

8. Like early railways and aircraft, much of the 
new information technology (particularly its software 
component) has proved to be somewhat accident-prone, to 
the dismay and cost of some and the ill-concealed joy of 
others; but its progress is just as irresistible, and it 
should be treated as capable in the end, if wisely managed, 
of producing enormous and widespread benefits to society. 
Its potential benefits are especially great for Canada, 
and Canadian policy should therefore move as quickly and 
efficaciously as possible to encourage its further de 
velopment and more general use, and to clear up copyright 
problems connected with it. 

9. In developing possible alternatives to, and 
variants upon, the existing copyright system -- and tech 
nology is making this virtually unavoidable in some areas 
the dangers of State or private censorship or monopoly must 
be effectively forestalled. These dangers may be illus 
trated by two of the many possible policy options: 

(a) Allow anyone to produce copies of an author's 
work but obligate him to di$close to the govern 
ment the number of copies made. The government 
then would pay the author some amount per copy 
from tax revenues. 

(b) Provide for private organizations which would 
accept assignments of a creator's rights, as 
is now done for musical composers with their 
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performing-rights societies. These organiza 
tions would act as agents for the copyright 
owners, and licences could be more expeditiously 
acquired and appropriate royalties paid to the 
copyright owners. 

Case (a) involves a clear danger of outright 
government censorship or, at the very least, government 
discrimination in setting rewards to authors. Case (b) 
is an already very widely used device whose inherent 
creation of private monopoly power may be countervailed 
by direct government regulation of royalty rates. 

The two cases given should be treated as only 
partially illustrative, and by no means exhaustive of 
the many ways in which private or State censorship or 
knowledge monopoly can arise. The seemingly unavoidable 
"natural-monopoly" characteristics of many actual and 
proposed electronic systems of information distribution 
make this danger one over which Parliament, the mass media, 
and the public should take care to exercise continuing 
surveillance. 

SPECIFIC POLICY PROPOSALS 

Because the Copyright Act has been unrevised in 
almost 50 years, there are a host of special and specific 
problems that need attention. Not all need revisions in 
the legislation since some are adequately covered by the 
present law if people were willing to exercise their rights. 
Others are likely beyond any form of effective control for 
practical reasons of policing. Nevertheless some specific 
matters do warrant attention and recommendations for change. 
In addition, the more detailed wording of the statute re 
quires careful revision in many areas. This should be 
undertaken by highly qualified legal experts rather than 
by a body such as the Economic Council of Canada. 

Term of Copyright 

It is implicit in the first and fifth of our 
general guidelines that there should be no lengthening of 
the basic term of copyright in Canada. The present term 
appears to give ample time for income to flow to copyright 
holders and their surviving dependants. 



Copyright 

Registration 

The principle enshrined in the Berne Convention 
and subsequently in the Canadian Copyright Act -- that 
copyright protection should commence automatically and 
without formalities more or less upon publication -- was 
an important boon to impecunious authors in an age when 
communications were slow and when the formal securing of 
copyright in a variety of countries would have been a 
lengthy, expensive and uncertain process. 

Today, with communications and other information 
technology greatly improved and with governments more con 
tinuously in touch with each other on copyright matters, 
formal national and intérnational registration of copyright 
in works could be carried through much more quickly, cheaply 
and certainly. The United States, it may be noted, already 
has a national copyright registration system. The advan 
tages of general compulsory registration, which if the 
system were well-designed would be primarily those of more 
rapid identification of owners and securing of rights, now 
appear to exceed the disadvantages. Canada should press 
for an examination of the possibility of instituting such 
a system on a multicountry basis under the international 
Conventions and should be prepared to set an example in 
her own domestic system if this would be likely to expedite 
matters. A reasonably simple system, unburdened with un 
necessarily onerous reporting requirements, for the regis 
tration of film copyrights, might be a good place to start. 
The money cost of setting up and running the basic regis 
tration system might best be borne in the first instance 
by governments, with partial or total cost recovery by way 
of relatively nominal registration fees. In terms of real 
social costs, a good registration scheme should be able 
to reduce the total amount of resources being expended, 
largely by private parties, on copyright search and on 
copyright lawsuits. These costs, which may otherwise tend 
to grow considerably larger in the future, can be reduced 
if there is a readily available source of the relevant 
copyright information. 

Advisory Committee and Appeal Board 

As has been stated, and as will become even more 
evident from the discussion of further specific recommenda 
tions, computers and other new information technology have 
already thrown up copyright questions too difficult to be 
answered within the limitations of time and resources 
available for this Report. Moreover, it can be expected 
in any case that further such questions will continue to 
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arise in rapid succession and that statutory revision will 
therefore have to be frequent. To assist this process, 
we recommend that there be set up a broadly representative 
and well-qualified Copyright Advisory Committee reporting 
~o the Minister of Consumer and Corporate Affairs. The 
duties of this body would be not so much to advise on all 
matters of copyright policy, many of which would be well 
within the competence of the Commissioner of Intellectual 
and Industrial Property and his staff, but rather to study 
in depth particularly difficult copyright issues referred 
to it. The Committee would be expected to publicize these 
issues and to solicit appropriate representation from 
directly interested producer and user groups as well as 
from consumer and other broadly based organizations. 

On a more day-to-day operating level, the in 
creased use that we foresee of compulsory licensing and 
other regulatory techniques associated with the performing 
rights-society approach to copyright enforcement will ren 
der more important the regulatory and arbitrating duties 
of the present Copyright Appeal Board. We recommend that 
the functions of this Board be absorbed into those of the 
more broadly based Appeal Board for all matters of intel 
lectual and industrial property that we recommend in 
Chapter 5. It might perhaps be best to assign copyright 
matters to a specialized subgroup of the Board, but even 
on this basis the maintenance of a single Appeal Board 
would offer important economies in the use of limited 
resources of relevant expertise, with probable financial 
savings as a consequence. 

As an illustrative example of how the Advisory 
Committee and the Appeal Board might operate together, we 
draw attention to the present royalty rate problem for 
sound recordings. Under the law, a musical work that has 
been issued as a sound recording can be recorded by anyone 
else subject to the condition that a statutory royalty of 
2 cents per "side" be paid. Both inflation and technology 
have called this rate and base into question. with long 
playing records and tapes, the 2 cents is now divided 
among many more composers than in the days of single-song 
78-rpm records. We have not been able to hit upon a new 
rate that would be any less arbitrarily determined than 
the old. We have, however, proposed an administrative 
mechanism by which old issues in new circumstances, such 
as the "2-cents-per-side" issue and royalty rates on 
video recordings, can be studied and decisions made on 
the most equitable basis possible. 
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We recommend that the Appeal Board survey, from 
time to time, the statistical and other techniques of 
royalty assessment being used by performing-rights socie 
ties and similar "copyright collectives" operating under 
its jurisdiction. It is important that the techniques 
used be fair to all members of such collectives, at least 
to the extent that this can be assured without incurring 
intolerable costs of monitoring and assessment. 

Copyright "Collectives", Licensing and Regulation 

While governments do well to be chary of en 
couraging combinations of producers that may have anti 
competitive effects, continuing technological change 
appears to make inevitable a greater use in the future 
of copyright "collectives" such as performing-rights 
societies, which on behalf of their members assess, col 
lect and distribute copyright royalties, and may also 
detect and prosecute copyright infringement.1 Future 
electronic systems of information distribution may well 
have built into them a performing-rights-society approach 
to copyright enforcement, and in a later recommendation 
we urge the exploration of an improved system for the 
distribution of certain printed materials that would, 
among other things, effectively discourage infringement 
via photo-copier and would employ a collective procedure 
of royalty assessment. 

We therefore recommend here an adjustment of the 
Copyright Act to permit the wider use of the performing 
rights-society approach, including its extension into the 
field of printed and other materials. With this must be 
associated another recommendation, that the powers of the 
Appeal Board to regulate the fees and royalties of such 
"collectives" and the powers of the Minister to issue 
compulsory licences must also be enlarged, so that the 
protection of the public that has necessarily gone along 
with the formation of performing-rights societies in the 
past can be provided. 

We should like to make it very clear that the 
extension of public regulation that we have in mind here 
would not be such as to force an author or other creative 
person to yield up his work to any particular processing 

Ipresently these performing-rights societies are concerned 
only with musical and dramatic works. They operate with 
international co-operation and look after one part of the 
copyright interests of authors and composers who, in the 
absence of this collective effort, would find supervision 
of these particular rights an economically unviable task. 
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and distributive system, or to submit to adaptations or 
mutilations of his work of which he did not approve. 
Instead, where an author had elected to use a particular 
distributive system to propagate his work, and where he 
was satisfied that the nonregulated aspects of his con 
tract with the system represented the best bargain that 
he could drive, he might find that his monetary remunera 
tion was a standard fee (e.g. a standard fee per page or 
per number of words or binary "bits") based on public use 
of the work. This type of arrangement appears necessary 
for electronic information systems in particular, in order 
to ensure that their advantages to the public of speed and 
convenience are not largely vitiated by prolonged haggling 
and by complicated and expensive copyright billing arrange 
ments for individual works. We would very much hope that 
in the present, early phase of development, when electronic 
systems must 'make their way against competition from older, 
better-established information systems, appropriate fee 
and billing arrangements will emerge as a natural result 
of competitive pressures, without the need for specific 
legislative intervention on this score. But if serious 
impediments emerge to the development of socially desir 
able systems, there should be fall-back provisions for 
their removal. Later on, when by contrast with their pre 
carious beginnings, certain electronic systems may come 
to dominate their markets, there must also be means by 
which their "input" and "output" prices can be publicly 
regulated, provided no better way is available of protec 
ting "creator" and consumer interests. 

Removal of Import Barrier 

It has long been common knowledge among Canadians 
who for one reason or another have a lot to do with books, 
that foreign books, many of which are distributed through 
domestically-owned or foreign-owned Canadian publishing 
houses acting as agents and licensees, are often very no 
ticeably more expensive in Canada than in their countries 
of origin -- this notwithstanding the fact that copyright 
protection applies in both of the countries involved. 
For example, a survey by the Economic Council on British 
and Canadian retail prices of a sample of books covering 
a range of subject matters has shown that, on the average, 
the Canadian prices in the sample are about 30 per cent 
higher. The results of the survey are summarized in 
Appendix B. 
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It is possible that Canada's geography and the 
conditions governing the character of its network of re 
tail book outlets, make for unavoidably higher book 
distribution costs. It seems highly unlikely, however, 
that the unavoidable differential -- the one that would 
prevail if the distribution system was as efficient as 
human ingenuity could make it -- would be of anything 
approaching the order suggested by our sample. 

At various times in the past, arguments have 
been put forward in favour of an appreciable price dif 
ferential of this sort on grounds that Canadian literature 
should be cross-subsidized out of profits on the distri 
bution of foreign books. It has been argued that some 
system of this kind is necessary for the maintenance of 
Canadian cultural identity and the survival of the Canadian 
publishing industry. We have already recognized the main 
tenance of cultural identity as an important and widely 
accepted noneconomic goal. We recognize too that the pur 
suit of such a goal involves the maintenance of indigenous 
information industries, including publishing, up to a 
certain degree of size and importance. There are certain 
vital things which a Canadian publishing industry can do 
that no foreign counterpart is likely to do. These include 
the early nurture of Canadian authors not yet ready for 
the big international markets, the generation of textbooks 
and other teaching materials for courses where Canadian 
content is a prime educational requirement, and the pro 
duction for a more general readership of such works as 
Canadian histories and biographies which are much in de 
mand domestically but enjoy little sale abroad.l 

lIn the context of this paragraph, "Canadian publishing 
industry" may be taken as meaning establishments located 
in Canada which engage in the activities described on a 
significant scale and which maintain continuing programs 
to develop Canadian books by Canadian authors. The 
criterion of definition is a performance rather than an 
ownership one. It should be noted that as part of the 
background research for this chapter, available infor 
mation regarding the Canadian publishing industry (e.g. 
the preponderance of textbooks in the total dollar 
volume of business and the high proportion of foreign 
works in total sales of copyrighted books in Canada) 
was gathered and analysed. This information is not, 
however, deployed here because much fuller information 
regarding the industry is being made available to the 
public as the result of a contract study commissioned 
by the Department of Industry, Trade and Commerce. 
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It is our conclusion, however, that the main 
tenance of prices as high as those now prevailing for many 
foreign books on general sale in Canada is a poor way of 
furthering the objectives mentioned -- a way more objec 
tionable even on cultural than on economic grounds. For 
Canadian publishers to capture scale economies by adding 
to their necessarily limited business in native Canadian 
works the "agency" distribution and sometimes the produc 
tion of Canadian editions of works originally published by 
their parent firms or other foreign firms may well be good 
business practice. But the price differential vis-à-vis 
the country of origin is quite another matter. How does 
it further the education of Canadian youth and the develop 
ment of Canadian culture and civilization, which still 
heavily depend on good informational links with their 
nearer foreign relations, to place such a high private tax 
on an important segment of reading matter? If there were 
some clear association between the amount of agency busi 
ness available to individual publishers on the one hand 
and their support of Canadian authors and production of 
Canadian textbooks on the other, the cross-subsidization 
argument might carry somewhat more weight. But no very 
definite pattern of this sort is apparent. Some Canadian 
publishers with agency business have indeed gone out of 
their way to foster Canadian textbooks and general litera 
ture and to "carry" native authors throuqh some very lean 
years. Not all, however, have acquitted themselves on any 
very large scale in this way. Meanwhile, a most encouraging 
recent development has been the emergence of small Canadian 
publishing houses, with little if any agency business, 
specializing in the handling of Canadian writers. 

We believe that it is time for policy to strive 
to bring down the prices of foreign books in Canada and 
to find other ways of supporting native literature. One 
possible "other way" is suggested in connection with a 
later recommendation. As for the reduction of Canadian 
prices of foreign books, a contribution towards this should 
be made by revising Sections 27 and 28 of the Copyright 
Act so that the law does not deny to anyone the right to 
purchase works protected by Canadian copyright in other 
countries where they also enjoy copyright protection, and 
to import these works into Canada. Some limited importa 
tion is already permitted under exception clauses in 
Section 28. It is also the case that owners of Canadian 
copyright must take certain positive actions in order to 
invoke some of the import-restricting effects of the two 
clauses and that such actions have been relatively rare 
in recent years. But the mere threat of the invocation 
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of Section 27 probably has some import-deterring effect. 
It would seem better, therefore, to revise the two Sec 
tions as recommended and then to study additional means 
of bringing the prices of foreign books in Canada down 
to more reasonable levels. 

Public policy must clearly operate to ensure the 
maintenance of a healthy Canadian publishing industry - 
in both official languages, and to some extent in others. 
But we believe that this can be done consistently with the 
removal of copyright as an import-restricting device. As 
was recommended in the case of patents, Canadian copyright 
law should not deny to anyone the right to purchase works 
protected by copyright in other countries where they al'so 
enjoy copyright protection and to import these works into 
Canada. 

Taxation of Copyright Earnings by Foreigners 

While the Canadian Income Tax Act has set out a 
provision for a 15 per cent withholding tax to be made on 
foreign income earned in Canada, there is a very specific 
exemption noted, in Section 106(1) (d), for copyright royalty 
income. It does not seem to be equitable to Canada to set 
out this one class of foreigners for an income tax exemption 
and it is recommended that this part of the tax law be 
changed. 

Infringement R~medies 

Under the present statute there are provisions 
for injunctions, damages, and even for seizure of the in 
fringing copies by way of a civil lawsuit, plus provisions, 
by way of summary conviction, for fines and even imprison 
ment with hard labour for infringement. While these appear 
to be thoroughly adequate in scope, we recommend that the 
government consider raising the severity of the penalties 
to a level more appropriate to modern conditions. It is 
also suggested that consideration be given to ways that 
would enable infringement cases to be processed with more 
dispatch and at a lower cost, since cer~ain cases of abuse 
have been brought to our attention in which greater speed 
of enforcement would solve certain problems. In this way 
the penalties' deterrent effects could become more relevant 
than the retributive ones. 
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Clarification of the Scope of Copyright 

The present Copyright Act is quite explicit in 
enumerating a variety of specific rights that go with the 
authorship of literary, musical and dramatic works. One 
of the effects of this is, of course, greater clarity and 
certainty for the authors. However, the full set of rights 
applicable for certain other works, such as sculptures and 
paintings, is not as clear as it might be. It is there 
fore suggested that the revision of the law set out the 
specific rights it intends to protect for each group of 
works covered in as clear and unambiguous a manner as 
possible. 

Moral Rights 

Moral rights may be defined as the rights of 
authors and others to prevent adaptations and mutilations 
of their works of which they disapprove and which they 
believe may reflect prejudicially on themselves. This 
matter is specifically referred to in one relatively brief 
passage of the Copyright Act -- Section 12(7). 

The section in question is one of those parts of 
the Act whose scope might well be clarified in accordance 
with the previous recommendation. An elaboration and 
greater spelling-out of the section might reinforce its 
capacity to further its own stated objective -- i.e. to 
give an author the right, " ... to claim authorship of 
the work, as well as the right to restrain any distortion, 
mutilation or other modification of the said work which 
would be prejudicial to his honour or reputation." 

At the same time, it has to be recognized that 
authors' tastes and circumstances vary widely, and that 
statutory provisions should not be so detailed and rigid 
as to hamper copyright owners in making arrangements that 
suit their individual situations. Some authors would do 
much to prevent certain adaptations of their works -- for 
example, the conversion of a novel into an unacceptable 
film version, with the author's name still among the credit 
lines; others might not mind this, provided the remunera 
tion were substantial. Some authors unconcerned with 
adaptations of certain of their works may prefer to assign 
all their rights in such works for one lump sum, believing 
that this is likely to bring them the greatest economic re 
turn, others may prefer much more reserved assignments - 
on moral grounds, economic grounds, or both. Good literary 
agents and authors' associations can do much to help an 
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author interpret the fine print of a contract proposal, 
consider what specific conditions he might be well-advised 
to specify in the contract regarding future adaptation and 
use of his work, and generally decide what would be the 
best set of arrangements for him in each individual case. 

Neighbouring Rights 

The basic copyright goes directly to the output 
of the originator. Another concept of rights, called neigh 
bouring rights, has more to do with persons who, for the 
most part, play a later intermediate role in the innovative 
process. Four separate groups of this sort are currently 
considered key participants in these distinct but related 
rights: broadcasters, sound recorders, publishers, and 
performers. 

We, as did the Ilsley Commission, recommend the 
provision of a broadcaster's right in a broadcast so that 
the broadcaster can authorize the recording and retrans 
mission of his broadcast, except in the case of complete 
program pick-up with simultaneous transmission by a cable 
television system. Thus if a cable system wishes to record 
a live program for transmission at another time (the only 
exception to this being "ephemeral" recordings, for example, 
to adjust for time zone differences during a single day) , 
it will have to negotiate with the originator of the broad 
cast based on the knowledge that the broadcaster clearly 
has such rights. In addition, the broadcaster will be 
given a legal position vis-à-vis the producers of audio 
visual records who are even now beginning to produce various 
forms of recordings for use on private play-back machines. 
We believe that with this protection, especially related 
t.o the impending new home play-back market for audio-visual 
recordings, there will be an incentive on the part of broad 
casters to improve the quality of their product based on 
this developing secondary market. 

In the case of publishers' rights, we do not 
advise any extension of present legal protection with one 
special exception related to the matter of "public domain" 
material that is reissued by a publisher. Currently the 
publisher, as the author's agent, does retain a certain 
protection. However, where a copyright no longer exists, 
and the publisher has gone to the expense of resetting 
this "public domain" material in a new typeset, then we 
recommend that he be given protection in the copyright 
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law, in that particular edition only, for a period of ten 
years, based on the type style as the indicator. What 
must be avoided here in any change is the reconstitution 
of an expired copyright in the basic original work simply 
because a new edition comes out. 

It is presently stated in the Copyright Act that 
a particular sound recording as such has a 50-year protec 
tion against direct copying, just as does a photograph. 
A major point at issue here is the associated performing 
right in such a recording whereby a record-maker would 
have, like the writer of the words and music, a legal 
claim to collect a fee from public users of his product 
above and beyond the original sale price of the recording. 
We continue to accept the concept of a performing right 
in the basic material because this is the only way in 
which a writer of such materials can get payment related 
to the use of his work in the market. The record-maker, 
on the other hand, in spite of many "creative" inputs by 
his staff, is really in the business of selling a physical 
item such as a disc or a tape, and it is this activity 
that should reimburse him. To say that he merits an extra 
fee each time his physical unit is publicly used is rather 
like saying that a book publisher should be paid an extra 
amount each time the book is read. Some countries have 
been persuaded by arguments for such a performing right 
in a sound recording, but we see no current shortage of 
recordings that would indicate inadequate incentives for 
their creation and justify what would be in effect a use 
fee on a physical good. Because the present Canadian law 
does allow a potential for such a right in sound recordings, 
we suggest it be removed. The same arguments should apply 
to the developing video recordings. 

The fourth member of this group ·of neighbouring 
rights is called the performer's right. Under its provi 
sions the person who performs a work -- be it a song, a 
play or a movie -- is given a statutory right to restrain 
subsequent use of any recording of the performance. Part 
of the reasoning behind the claims for this right, which 
has already been a part of the evolution of some laws in 
Europe, is based on the idea of a "moral right". This 
has been discussed above. 

There is, however, a second, more clearly eco 
nomic aspect to the claim for this performer's right. It 
appears to be believed that the extension of legal rights 
to permit the performer to exert a more specific, statu 
torily guaranteed control over subsequent re-use of his 
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original performance will redound to the performer's eco 
nomic advantage. But this is not necessarily true. Two 
cases may be distinguished. The first is a case where 
there was previously no statutorily guaranteed control, 
by anyone, over subsequent re-use of a performance. In 
this case, the institution of such a right is very likely 
to benefit performers, and we therefore expect that our 
recommendation for the institution of a broadcast right, 
if implemented, will benefit Canadian performers. But 
in a case where there already is a statutory right to 
control re-use -- for example, a right in a videotaped 
show held by a broadcasting network -- it is by no means 
certain that providing an additional or alternative sta 
tutory right by which the performer may also control re- 
use will make the performer better off. (Arguments in 
support of this conclusion will be found above in guide 
line 6.) The main effect may simply be to introduce into 
the system an extra element of legal complication and 
delay. 

A not unimportant feature of re-use of a perfor 
mance and of the extension of an original performance by 
such technique as satellite transmission, is that the re 
sulting additional exposure of the performer may to some 
extent "payoff" for him in other markets. This probably 
helps to explain the continued readiness of performers to 
record music written by others, notwithstanding the fact 
that the joint remuneration of the performers, record 
manufacturers and distributors concerned is based only on 
the sale of the records and not on the extent of their 
subsequent use. 

We conclude that a proliferation or a "layering" 
of secondary performing rights would be of dubious social 
benefit and that a performer's control of re-use of his 
performance should by and large be settled by private con 
tractual arrangements between himself and the holder or 
assignee of the primary rlgnts. As noted earlier, there 
are also other means, besides copyright, to foster and 
develop creative activities. With regard to performers, 
we suggest that where there may be a special need to en 
courage them, especially younger and less well known per 
formers, in certain classes of cultural activity, this 
could be done more effectively with an expanded use of 
selective grants and subsidies from public sources, such 
as the Canada Council. 
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Generally then, except in the case of broad 
casting where the medium really is the message, and for 
the limited typographical right noted, we do not recommend 
any extension of neighbouring-rights legislation, either 
domestically or through any treaties that Canada may sign 
in the future. And, in one specific case, we propose to 
remove an unnecessary section of the present Act which 
includes one such right, namely that in sound recordings. 

It should be clearly understood that our deci 
sion not to support all of the demands that have been made 
for the statutory extension of neighbouring rights in 
Canada does not imply a view that income and incentive 
should not flow to certain intermediary participants in 
the innovative process. Rather, the view is that such 
participants should continue to secure streams of income 
to themselves via their contracts with other participants 
in the process. 

New Technology 

(a) Copying Machines 

Apart from some possible clarification of the 
"fair-dealing" provisions of the Act, we do not recommend 
that any revisions be made to the copyright law specifi 
cally affecting copying machines. We have reached this 
conclusion on the basis of thoughtful analysis of the 
evidence suggesting that the so-called "photo-copying" 
problem which today greatly concerns many copyright owners 
is not primarily a problem of copyright evasion, and that 
if it is treated primarily as such, the result may well 
be both bad copyright law and a diversion of attention 
away from some serious but probably not insoluble techno 
logical and economic problems facing the publishing, 
printing and bookselling industries. 

The most important single piece of evidence to 
this effect is the fact that whereas the great majority 
of copying machines used today in business, in government, 
and in educational and other noncommercial institutions 
supply output at a cost of between 4 and 5 cents a page, 
most publishers' output can still be bought in the market 
at a price ranging from roughly half a cent to 2 cents a 
page. If people are using copying machines mainly to 
avoid paying authors' and publishers' royalties, they have 
chosen a rather expensive way of doing it! In fact, of 
course, it seems clear that they must have other important 
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reasons for resorting to the present generation of copying 
machines on the scale that they do.l 

To keep matters in perspective, the evidence of 
various surveys should be noted, suggesting that, up to 
now, much the greater part of short-run machine-copying 
has been of documents such as business letters and memo 
randa where no practical copyright issue normally arises, 
or of copyrighted documents on a single-reproduction basis 
for purposes falling well within the limits of the fair 
dealing exemption. Some of this survey evidence is sum 
marized in Appendix C. 

But some infringement of copyright is obviously 
occurring, and it will become extremely tempting for it 
to be expanded, as new versions of copying machines appear 
that are -- variously -- more compact, cheaper to buy or 
lease, and capable of delivering output, at a per-page cost 
ever more competitive with publishers' output produced and 
delivered via "standard" technology. In the light of the 
extraordinary development of copying machines in the recent 
past, and of research and development programs currently 
under way, it seems a fairly safe assumption that further 
significant improvements along the general lines suggested 
will soon take place. 

This does not, however, essentially alter the 
point illuminated by the existing cost ratios -- that the 
problem does not seem to be primarily one of copyright 
royalty avoidance. Why do people infringe copyright with 
machines, even on the present limited scale, when the sur 
face economics of the situation appear to argue so strongly 
against it? Since many readers of this Report will by now 
have been parties to this kind of infringement -- casually 
and inadvertently perhaps, and on a very small scale 
("only a little piece of pork") -- they will be able to 
explore the question introspectively. 

Individuals' motives vary, but for the copying 
population at large, the most plausible single hypothesis 
would seem to be one much used in modern transport eco 
nomics -- that people will often pay a high price for 
speed and convenience, and that when all their relèvant 

IThese reasons must also be apparent to most corporate 
treasurers and other financial controllers who allow 
heavy use of copying machines to go on, even in 
"subsidized" cases where no specific user charge is 
made per page copied. 
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economic circumstances are taken into account, this is by 
no means always an irrational decision. For a manufac 
turer or retailer caught with an inadequate inventory, it 
may be eminently rational to use air freight even if ground 
trarsport would seem on the face of things to be some cents 
per ton-mile cheaper. For a businessman with one or two 
off-the-beaten-track interviews on his schedule, it may 
be sensible to drive to work that day and pay heavy parking 
fees even though a commuter train could perform the home 
to-office-to-home portion of his transport needs more 
cheaply. 

In similar fashion, people paying double or 
triple the bookselle~'s price (plus a conscience price) 
for fast and convenient information may be infringing 
copyright, but not necessarily the canons of rational 
economic behaviour, for time is valuable, and searching 
out and waiting for information in readily usable form 
can be very costly. Moreover, to incur a heavy cost of 
this kind becomes increasingly exasperating when all about 
one may observe not just copying machines, but a growing 
variety of other devices delivering information rapidly 
and conveniently. A university professor who has just 
viewed a preliminary screen presentation of the results 
of a large-scale regression analysis, ordered the previous 
evening through a computer terminal in his own office, and 
who must now turn his attention to the securing of 15 copies 
of a textbook that may take six weeks to arrive, cannot 
but be struck by the performance gap between the two deli 
very systems. 

It would be premature, however, to conclude that 
the future of print technology, and of systematic special 
incentives to authors and others who use it, is hopeless. 
Reports of the imminent death of the book have been grossly 
exaggerated. As a subsystem of information distribution, 
storage, and retrieval, it retains significant inherent ad 
vantages; 'it is not dying, but its relative role is changing. 
The really important message of the copying machine to pub 
lishing and its more closely allied industries is not that 
people will break copyright every chance they get, but 
rather that time is money; competition is tougher; and the 
customers are more impatient and otherwise exigent than 
they used to be. They want faster delivery, "instant" 
special-purpose anthologies, and mixed-media packages; 
they are less disposed to wait while consumer demand builds 
up for a new edition of an "out-of-print" work; they fre 
quently want parts of books and journals rather than whole 
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books and journals; they are often prepared to pay well 
for distinctly spartan print-products provided they suit 
requirements and arrive quickly in the quantities desired. 

Given already-available and soon-to-be-available 
technology, it is hard to discern any very fundamental 
reason why the publishing group of industries cannot be 
fore very long meet many of these stiffer consumer demands 
remuneratively. In fact, many firms have already gone 
some distance towards doing so. Such developments as the 
paperback revolution, in which many Canadian firms have 
participated with distinction, have constituted important 
advances in information technology.l Patents notwith 
standing, much of the "opposition" technology has been 
remuneratively adopted, as was done by the railways when 
they introduced piggy-back freight service and rack 
transporters for new automobiles. Publishers and printers 
already use telecommunications and computers on a consider 
able scale, although, thus far, more in actual production 
and printing than in ordering and final distribution. As 
for electrostatic and other new copying processes, it must 
be remembered that any means of multiplying copies that 
can be used by a small-scale (and therefore hard-to-detect) 
infringer can also be used by a commercial printer -- and 
ordinarily used more cheaply, given the longer average 
production run. Here again, electrostatic and other new 
processes are already being employed to some degree in 
this way. 

It has been proposed that the "photo-copying 
problem" be met by a broader use of compulsory copyright 
licensing and by a legal requirement that all copying 
machines should incorporate a stamping and metering device 
to facilitate the determination and collection of copy 
right royalties. This contains some interestingly sug 
gestive pointers to a "solution", but as a comprehensive 
response to the larger problem of which the use of copying 
machines is a symptom, it seems too negative, defensive 
and partial. It would thrust directly on to consumers 
most of the initiative and cost of developing what would 
amount to a new and improved system for distributing pub 
lishers' products and collecting royalties. It would be 
very difficult to enforce. Who would ensure, for instance, 
that many of the tens of thousands of metering devices had 

lOne of the significant things that the paperback revo- 
lution has demonstrated is that a relatively spartan 
print-product can also, in some instances, be an ex 
tremely attractive one, measuring up to the highest 
aesthetic standards of book production. 
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not been tampered with? How much more difficult still 
would be the enforcement problem when copying devices be 
came (as some virtually are today) so small and cheap that 
aimost anyone could own one? Should the law so operate 
as to restrain appreciably such technological advancement 
via miniaturization when this could be of great value for 
informational purposes, many of which are completely in 
nocent? To draw an analogy from another medium, how would 
people feel about a similar metering requirement for com 
pact home tape recorders? 

We would prefer a more positive and comprehen 
sive solution, involving perhaps the development of some 
kind of intermediate, independent network facility for the 
fast and convenient delivery of non-infringing photocopies 
and other short-run, produced-to-order printed materials. 
No one would be legally compelled to use the facility; 
instead, it would be expected to make its way by offering 
good service to consumers and enlarged markets (notably 
markets for parts of works) to authors and publishers. 
Thus the basic strategy would be to supplement and improve 
the existing system of distributing printed products in a 
manner that would pick up royalties in the process, so that 
private economic interest rather than a vast new enforce 
ment mechanism would keep infringement within tolerable 
bounds. Such a new facility would presumably employ some 
kind of standard royalty schedule, and if the facility 
were both successful and the only one of its kind in Canada, 
the question of public regulation of its royalty rates and 
user prices might at some stage become relevant. Actual 
royalty remissions and user charges would be determined 
in relation to quantity of use, probably with the aid of 
monitoring and metering devices. These devices, however, 
would merely be part of the network facility and not a 
legal requirement on any owner of anything that might 
possibly be classified as a copying machine. 

All this may seem at first glance a very tall 
order, but the question must be asked whether there is 
any altogether different line of approach that is likely 
in the long run to be economically and also politically 
feasible. Once again, it would be foolish to try to spell 
out all the practical details when the underlying problem 
is evolving so fast. All that is recommended is that the 
general type of approach suggested be carefully explored, 
with the federal government materially assisting the ex 
ploration and possible later development of it. If good 
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progress were registered, this might become one of a number 
of much better means than the present copyright import bar 
rier by which public policy helped to maintain a Canadian 
publishing industry and Canadian cultural identity. 

We have seen some evidence that the ability of 
the Canadian publishing industry to meet consumer demands 
more rapidly and conveniently, and so head off infringe 
ment via photo-copiers, could be improved in some quite 
simple ways in the short run. The representative of one 
Canadian publisher noted for fast turnaround on book or 
ders attributed this in part to the company's non-use of 
computers. He went on to explain that as the company's 
business expanded, computers would almost certainly be 
phased in, but that in his view some Canadian publishers 
had made poor use of computers, in such a way as actually 
to slow down the ordering and delivery process. 

Other aspects of book promotion and distribution 
practices in Canada, such as the very generous distribution 
of free "desk copies" among school and university teachers, 
suggest questions about efficiency and costs. Possible 
reforms would of course raise troublesome issues in some 
instances. In the Province of Quebec, there is a consi 
derable network of small local bookstores and an under 
standable reluctance to forgo, in the interests of other 
dimensions of efficiency, the convenience to the indivi 
dual book-buyer that this network provides. There may, 
however, be ways of reconciling the interests of indivi 
dual book-buyers with those of large, bulk consumers, such 
as school corporations, and of reducing costs to both. 
New methods and new outlets of book distribution should 
be considered on their merits. It should not, for example, 
be thought demeaning to an author that he may reach some 
of his public via the paperback book-shelves of newspaper 
and magazine distributors: the important thing is that 
he reach them. 

Also, there seems no essential reason why, when 
short-run photo-copying is clearly the best way of meeting 
some urgent consumer demand, the publisher should not under 
take to provide this service, on a remunerative basis to 
himself and the author, either on his own or through the 
intermediation of some network facility such as we have 
outlined. Delivery could be directly by mail from the 
publisher or through some bookseller, librarian or other 
person designated as the publisher's or network facility's 
point-of-sale agent. Nor does there seem any reason why, 
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especially under the system of copyright registration that 
we have recommended, a combination of speedy copyright 
clearance and photo-copying cannot rapidly provide special 
purpose anthologies, as demanded, on terms acceptable to 
both buyers and sellers. 

As time goes on and more and more use is made of 
electronic techniques for distributing printed materials,l 
the distributive system is likely to acquire more collec 
tive and "natural-monopoly" characteristics, and the danger 
of State and private censorship and monopoly mentioned 
earlier will become more of a problem. To the extent that 
State regulation (e.g. of standard royalties) is required, 
it should be -- and be clearly seen to be -- a very "hands 
off" type of regulation so far as the substantive content 
of what is distributed is concerned. It might also be well 
to specify legislatively that collective, electronic sys 
tems for distributing print-products should operate on 
rigorously specified common-carrier principles, accepting 
on nondiscriminatory terms all traffic offered, whether 
from large or small, or domestic or foreign, publishers. 

It is implicit in the above suggestions that the 
copyright law should be widely known and seen to make sense, 
and that its enforcement should rely neither on intensive 
and costly snooping (whether public or private) nor to any 
great degree on the detailed interpretation by nonexperts 
of such a complex legal provision as even a clarified ver 
sion of the "fair-dealing" exemption is bound to be in 
some cases. The aim should instead be to make both the 
law and the distributive system for copyright-protected 
materials such that the law may easily be complied with. 

There is, however, one sector of the economy 
where "amateur policing" could reasonably be made more 
effective, and that is the public sector. Cases have been 
brought to our attention where sheet music and educational 
films were made available to public edùcational authorities 
on a sample or preview basis, where the samples and preview 
films were returned to their makers with refusals attached, 
and where it subsequently transpired that photo-copies and 
videotapes. had been made and the materials were being used 

lIn this context, "printed materials" may be interpreted 
broadly to include microfilm, microfiche, and any other 
relatively permanent and re-usable medium of delivery 
that permits a user to scan visually a set of alphabetic 
and numeric characters. 
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in school systems. In contrast to large-scale commercial 
infringement of music and film copyrights, such infringe 
ment is hard to detect and prosecute, in part because of 
the reluctance of music publishers and film-makers to get 
on the wrong side of educational authorities who may be an 
important source of future business. But one would think 
that provincial departments of education could readily see 
how destructive this type of practice is and why they should 
issue directives and take other steps to keep it from 
happening. If it is permitted to occur on a substantial 
scale, it is likely to drive out of business some Canadian 
sheet-music publishers who rely heavily on the educational 
market and to persuade some Canadian educational film-makers 
that they should shift resources into some other field such 
as the making of television commercials. Such a result 
would hardly tend to advance Canadian education. 

(b) Computers and Computerized Information Systems 

We recommend that no special new provisions for 
the payment of copyright royalties, over and above those 
already embedded in the initial purchase price of a pro 
tected work, be attached to computer input, but that such 
provisions should be attached to certain types of computer 
output where the case for payment of royalties is clear. 
Other types of computer output where the case is not clear 
should be referred to the proposed Copyright Advisory 
Committee for study. 

In considering the handling of copyrighted 
material by computers, an analogy may be drawn involving 
libraries, computers and earlier kinds of information 
processing machinery. It has always been legal in Canada 
for a library to purchase a single copy of a protected 
work, effectively remitting one royalty payment to the 
copyright owner in the process, and to store the work on 
its shelves. It has been equally legal for scholars and 
scientific researchers to come to the library, consult that 
book and others, make copious notes, and out of these and 
subsequent labours to construct something "new", non 
infringing and perhaps socially valuable. In some cases 
at least, the new product may also be commercially market 
able. If in asseIDbling and analysing their info~mation, 
such intellectual toilers employ a variety of mechanical 
aids such as card index files, Hollerith machines and desk 
calculators, this makes no legal or financial difference 
whatever to the owners of copyright in the books on the 
library shelves. Whether the library is a public, muni 
cipally supported institution, or part of the research 
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and learning facilities of an individual, a university, or 
a profit-making enterprise makes no effective difference 
in this respect either. Nor is it relevant for copyright 
purposes that the library, in cataloguing and storing its 
books, and in retrieving them upon user demand, may also 
employ various mechanical aids, ranging from simple dumb 
waiters to devices of considerably greater technical 
sophistication. 

If all this remains an acceptable set of arrange 
ments for the specific types of informational activities 
just described (and in their conventional form they have 
gone on for a long time on this basis with very little root 
criticism being directed at them), it is difficult to see 
why the insertion of computers into the situation should 
make any real difference from a copyright standpoint. It 
is difficult, in other words, to see why libraries and 
other organizations owning computers, or buying or leasing 
their services, should not have the same right as uncom 
puterized public and private libraries to buy copies of 
copyrighted works in the ordinary way and to place them 
on their "memory-shelves". It is also difficult to see 
why scholars and researchers, carrying out the functions 
described above, should have to obtain any special permis 
sion from copyright owners in order to add computers to 
their existing range of mechanical aids. 

In other words, if the suggested analogy stands 
up, and if the previously stated guideline is accepted - 
that copyright protection in Canada should not be funda 
mentally increased but only extended laterally to cover 
new media -- the much-discussed question of the copyright 
status of computer input seems to become virtually a non 
problem. So does the copyright status of the computerized, 
as opposed to the noncomputerized, manipulation of infor 
mation in ways and for purposes that have never previously 
been considered infringing. Existing law and practice, 
especially as it applies to libraries of all kinds, indi 
cates fairly clearly the road to be followed. 

The analogy changes, however, when attention 
turns more specifically to computer output, and to the 
observation of a computer or computerized information 
system in the act of delivering to somebody for a fee 
all or part of a copyrighted work under the following 
two conditions: 
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(a) the work is in its original form of expression 
or in one of the general classes of adaptations 
of original form that are enjoying copyright 
protection nOWi and 

(b) the medium of delivery, such as tape, print 
out, microfilm, or the placement of electric 
charges in the memory circuits of the fee 
payer's computer, is more or less permanent 
and re-usable, or directly activates a revenue 
producing performance of some kind. 

In such a case, it seems fairly clear that the 
computer is now behaving much more analogously to a book 
seller or a commercial cinema and that new royalties should 
be payable -- preferably via some highly streamlined system 
of recording and billing compatible with the high-speed 
devices being used. 

Thus far the analogy with pre-computer institu 
tions and practices may perhaps be stretched, but it is 
not nearly far enough. A large and expanding area of new 
and unanswered questions remains. What should happen, for 
example, if a distant fee-paying user of a remote-access, 
computerized legal information system, prior to his re 
ceiving a "hard copy" of a court judgment in a case, has 
previously been able to examine, as a guide to his final 
selection, an ephemeral television-screen presentation 
of the copyrighted "head-notes" or summaries of the case 
and others like it? (This is no fanciful example -- it 
is an actual copyright problem in Canada today.) Was the 
pre-selection display a library or a book-selling type of 
service? Should the charging of a fee for the service 
make a critical difference to the system's liability for 
copyright royalties? 

Again, problems arise in connection with the 
growing network of computerized links between libraries. 
For example, if two libraries share the cost of a com 
puterized link between them, and if one transmits to the 
other copyrighted material in any re-usable form that ef-· 
fectively makes it part of the second library's permanent 
collection, should the transaction be characterized as an 
interlibrary sale of a "new book" on which a royalty is 
payable? In the multimedia linked-library age that is 
dawning, even more troublesome questions may emerge, such 
as, "What is a library?", "Where does one library end and 
another begin?" and "What is a lending and what is a 
selling activity?". 
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It would be foolish to attempt to settle such 
questions here. But it would be no proper solution, either, 
to shuffle most of them off on the courts to be coped with 
jurisprudentially. The Canadian courts cannot reasonably 
be asked to do all the work of adapting social institutions 
and practices to a major technological revolution; they 
need new statutory guidance from Parliament. We therefore 
recommend that the above and other unanswered copyright 
questions relating to computers be referred to the Advisory 
Committee recommended earlier. It might be hoped that the 
group would bear in mind that the institution of the "free" 
(i.e. variously subsidized) library has been over the cen 
turies a mighty force for the advancement of knowledge and 
civilization, and that its basic modes of operation should 
only be intruded upon after profound deliberation. Making 
knowledge accessible without a specific use-charge per book 
or other item used is yet another of the ways in which 
society draws more resources into sectors of the total 
information system where there might otherwise be under 
distribution and consequent underproduction of knowledge. 
In that deeper sense, "free" libraries and the copyright 
system serve a common social purpose. 

Two other major points should be made about 
computerized information systems. For this purpose, a 
1966 prophecy made by a leading U.S. copyright expert is 
helpful: 

"You must imagine, at the eventual heart of things 
to come, linked or integrated systems or networks of 
computers capable of storing faithful simulacra of 
the entire treasure of the accumulated knowledge and 
artistic production of past ages, and of taking into 
the store new intelligence of all sorts as produced. 
The systems will have a prodigious capacity for mani 
pulating the store in useful ways, for selecting 
portions of it upon call and transmitting them to any 
distance, where they will be converted as desired to 
forms directly or indirectly cognizable, whether .as 
printed pages, phonorecords, tapes, transient displays 
of sights or sounds, or hieroglyphs for further ma 
chine uses. Lasers, microwave channels, satellites 
improving on Comsat's Early Bird, and, no doubt, many 
devices now unnamable, will operate as ganglions to 
extend the reach of the systems to the ultimate users 
as well as to provide a copious array of additional 
services. 
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"Conceived as conduits or highways for the 
transmission of signals, the systems will have in 
tense responsibilities of a 'public utility' type 
enforced by law -- if indeed the systems (or some of 
them) will not come under direct government owner 
ship and control. Horrors of Orwellian dimensions 
lurk in far-reaching official regulation of the 
communications pattern; but to say that is merely 
to sound a summons to wise public regulation. If 
the systems will have public duties, so will new 
intellectual productions once unbosomed and released 
by the authors -- the duties of submitting them 
selves to deposit in some form appropriate for ar 
chival purposes and to permit any manipulations of 
indexing, abstracting, and so forth needed to connect 
them, to key them in, with the existing store. This 
contribution made by new works need not involve their 
exposure to full-length use by unwelcome clients. 
At present, self-interest on the part of authors and 
publishers has usually resulted in adequate public 
access to works, and the law has rarely had to be 
come insistent. Probably the law of the future will 
lose patience rather quickly with the mere idio 
syncratic withholding of access. But I should hope 
there will ever be play for the humane development 
of the 'moral rights' of authors to prevent abuses 
in the exploitation of their creations. This will 
indeed be especially important if copyright itself 
recedes as a significant control." 

(At this point, the author suggests that copy 
right will recede in importance as an incentive to those 
who produce scholarly works mainly of interest to other 
scholars and researchers, that the already considerable 
importance of other incentives in this field will increase, 
and that the majority of "learned" output will in future 
be distributed electronically.) 

" For the rest, copyright will persist to 
serve its historic purposes. For various early, 
prime exploitations of particular new works, whether 
or not accomplished through the electronic systems, 
there will be individual accountings, with separate 
financial hazards and successes or failures. The 
secQndary and later exploitations will be largely 
through the systems. The ingenuity which devises 
the systems will no doubt be capable of welding-in 
bookkeeping apparatus that can continue for the 
whole copyright period to bill the customers monthly 
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or weekly with exact copyright charges per work 
used, as well as with system tolls, and then to make 
precise royalty remittances to the copyright owners. 
Perhaps this ingenuity will also be equal to the 
task of preventing unconsented-to private copying 
of works by duplicating machines or compelling it 
to leave traces on the machines that can be followed 
up by some omnicompetent bookkeeper. But what is 
suggested, on more sober reflection, is methods by 
which large repertories of works will be made avail 
able for a great variety of uses, and charges and 
remittances figured on a rough-and-ready basis, all 
with liberal application of some principle of 
'clearance at the source' to prevent undue bother 
down the line to the final consumer."l 

Four years have passed, and this prophecy, in 
corporating among other things an extension of the basic 
operating principles of a performing-rights society, has 
thus far stood up fairly well. The hopes once entertained 
for master "data-banks", serving a great variety of users 
in different fields, have considerably receded, but at 
the same time there has been a rapid development of more 
specialized information systems or utilities in such fields 
as stock exchanges, law and medicine. They have of course 
had their problems; they too have been accident-prone. 
But many of them have survived; they exist today in Canada; 
they "work" and will go on working better and better as 
time passes; and user interest is quite obviously growing 
and bringing with it inevitable copyright problems. 

Both the likely nature of the systems2 and the 
appropriateness for them of the performing-rights-society 
approach to copyright enforcement indicate a possible need 
for the same kind of direct public regulation that has 
often been found necessary for performing-rights societies 
in the past. This may at first be unpalatable to some, 
but development of the systems may well proceed in a way 

lBenjamin Kaplan, An Unhurried view of Copyright, op. cit., 
pp • 119 -122 . 

2A broad interpretation must here be attached to the word 
"systems". The systems involved might in many cases make 
use of the facilities of already existing publicly regu 
lated "electronic highways" such as telephone and cable 
utilities. 
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that causes people to change their opinions. At the 
present early stage, standardization of royalties, 
possibly backed up by public regulation, might mainly 
operate to avoid unnecessary delays in the development 
of the systems: 

"por example, take the problem of setting up 
an information retrieval system for use in medical 
research, whose objective would be to allow re 
searchers ready access to results reported in thou 
sands or research papers. The value of the system 
would depend upon the completeness of its coverage; 
but since most of the inputs would be protected by 
copyright, obtaining complete coverage would require 
the organizers of the system to locate and negotiate 
with the holders of the copyrights. This may be a 
very lengthy and expensive task, and perhaps some of 
the copyright holders would not be prepared to give 
their permission. The question therefore arises, 
Should the law smooth the path of the organizers of 
the system by eliminating the need to negotiate per 
missions and prices and substituting the requirement 
to pay a statutory fee?" 1 

It should not in practice be socially necessary 
to try to force anyone to yield up his information to any 
particular distributive system. Once it became clear that 
reasonable roya~ty rates had been statutorily set and that 
higher ones could not be negotiated, most holding-out would 
probably end. 

But once a system had become well-established 
had become, quite conceivably, the predominant mode of 
information distribution in its field -- the shoe might 
shift very much to the other foot. Authors and other 
"input" interests might find themselves dealing with some 
thing close to a natural monopoly (or from their point of 
view, "monopsony") and might appreciate State regulation 
of royalties. Also, of course, users of such a well 
established system would require protection against 
censorship and economic exploitation. 

lB. V. Hindley, The Economic Theory of Patents, Copyrights, 
and Registered Industrial Designs, op. cit., pp. 51-52. 
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Government might also have to act in order to 
ensure adequate freedom of access to well-established and 
predominant computerized information systems -- at both 
ends. Members of the legal profession, for example, may 
be understandably concerned about the ignorant use of the 
outputs of a legal information system by laymen. A client 
who handles his own case may well have a fool for a lawyer, 
and a little knowledge is indeed often a dangerous thing. 
But in the long run, liberal access to information seems 
to serve a democratic society best. 

Similar questions will almost certainly arise 
at the input ends of systems. Should a chiropractor, for 
example, be denied the opportunity to insert material into 
a medical information system that has become the premier 
mode of distributing information about the ills of the 
human body? Here again, the most liberal arrangements 
would seem to be best in the long run. 

(c) Copyright, Computers and the Federal Government 

The federal government's involvement with copy 
right, computers and computerized information systems is 
already a much more complex and many-faceted one than is 
generally appreciated. It is an involvement containing 
some important potential conflicts of interest and other 
dangers. We recommend that the government commission a 
searching, objective examination of this matter. 

The dangers in question arise from the fact that 
the federal government is at one and the same time a major 
copyright owner, a major user of computer services, a 
major developer of computer programs and internal infor 
mation systems, a major source of research and development 
support for other people's programs and systems, and a 
regulator of information utilities. In the future, it 
might conceivably also become -- though only, we would 
urge, after extensive study, exploration of alternatives, 
and informed public discussion -- an owner-operator in 
the computer-utility business. It will be very important 
to see that all of these functions are properly dis 
tinguished (though not of course isolated) from each other 
and that they are periodically reviewed, the more so be 
cause there seems to be something about the computer that 
makes people adopt proprietary attitudes towards infor 
mation where they did not do so before, and that activates 
or accentuates tendencies towards empire-building. These 
proclivities are likely to be no more, but also no less, 
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common along public servants than among comparable elements 
of the population at large. To take a specific example, 
it is important that when the government is assessing the 
value of an "outside" information project with a view to 
possible funding, the decision should not be left to per 
sons whose situation within the governmental structure 
places them under strong temptation to act less as judicious 
assessors than as rival project developers who would like 
nothing more than to take over the whole job. Any decision 
that effectively determines whether an important informa 
tion system is to be developed by the government or by 
somebody ~lse should be made with particular care and 
impartiality. 

Also, the federal government should be very con- 
, cerned not to set a bad, overly possessive example in the 

handling of its own copyright portfolio. It should be 
more conscious than any other body of the great "external" 
benefits to society that flow from the broad distribution 
of useful information. It should guard against the poten 
tial that a newly awakened consciousness of the market 
value of material subject to Crown copyright might in a 
few cases be used as a ground for withholding from the 
public information that the public ought to have. The 
fundamental purpose of new information technology should 
be seen as that of expanding access to information, not 
only internally within the government, but also externally, 
for the benefit of the public at large. 

(d) Cable Television 

Cable television systems provide an antenna 
service for television and FM radio stations as well as 
a delivery system for programs created in other facili 
ties. They are, in fact, a major component of what is 
referred to as the "wired city". At present the courts 
have placed these operations in a unique position as re 
lated to copyright, because they are not considered to be 
wireless "broadcasters" to the "public". This situation 
no longer seems to be justified for all purposes, and 
some changes in the copyright statute will be needed to 
adjust for this. There are several separate sets of 
circumstances. 

Copyright problems arise at the junction points 
or "interfaces" between wireless and cable radio-television 
systems. It should be clearly understood that what is said 
about them here is limited rather strictly to the copyright 
aspect and may require some modification in the light of 
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other important government policies affecting television 
that are now in the course of development. 

From purely copyright and creator-incentive 
standpoints, the easiest "interface" situation to analyse 
is one where a cable system picks up and retransmits, 
without alteration, the mixture of program material and 
advertisements broadcast by an entirely commercial wire 
less system. This situation might be virtually self 
adjusting. The advertisers on the wireless system would 
obtain extended market coverage; for this reason they 
could and should be charged higher rates, and the resulting 
higher revenue for the wireless system would provide an 
excellent basis on which performing-rights societies and 
other copyright owners could negotiate larger royalties. 
Some advertisers, such as those selling into geographic 
ally limited markets, might not greatly value the extended 
coverage provided to them by the cable system, but they 
would tend to be replaced by those who did, and to go off 
in search of more suitable broadcasters or other media. 

This would not work, however, if in retransmit 
ting broadcasts the cable system dropped some, or all, of 
the advertisements carried by the wireless system. Nor, 
of course, would it work if the wireless system was a non 
commercial, nonadvertising operation. In these cases, some 
more formal arrangements for directing an appropriate stream 
of income back from the cable system to the holders of copy 
right in the broadcasts of the wireless system would seem 
called for. As a general principle, good incentive policies 
should normally try to remunerate information-processors 
in proportion to the number of consumers that they reach. 

All this might be facilitated by a basic reporting 
rule that a cable system must always inform some central 
body, such as the Canadian Radio-Television Commission: 

(a) whether it is picking up and retransmitt~ng 
a wireless broadcast; and 

(b) M1ether in retransmitting that broadcast, it 
is altering it in any way, such as by dropping 
or replacing advertisements. 

Where alteration was occurring, or where the 
cost of the wireless broadcast was not carried by adver 
tising, the cable company might be required to provide 
appropriate recompense to copyright owners either by 
compulsory licensing or through negotiated arrangements 
with the wireless system. 
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The diffusion and extension of broadcasts over 
national boundaries -- whether by cable, satellite or other 
means -- raises further problems. Many of these problems 
are much more than copyright problems and a good number 
of them will have to be dealt with by international treaty. 
There will, however, be some associated copyright problems, 
and some of these, too, will have to be solved by inter 
governmental agreement. All such problems are likely to 
grow even more difficult when satellites capable of beaming 
programs direct to home receivers rather than through ground 
stations are shot into the sky. On this, as on other copy 
right matters affecting more than one department of the 
federal government, appropriate arrangements should be made 
for interdepartmental study and consultative action involv 
ing the Department of Consumer and Corporate Affairs and 
bodies such as the proposed Copyright Advisory Committee. 

Copyright problems also exist for programs car 
ried by the cable systems when the originator is not a 
wireless broadcaster. The cable owners may set up their 
own studios, or they may carry programs produced by others. 
Both of these options now exist collaterally in educational 
television and are expanding to other situations such as 
community cable programs. In accordance with one of our 
earlier guidelines, the technological mode of transmission 
to the public -- be it Hertzian waves or coaxial cable - 
should not in general make a difference to the copyright 
status of works being transmitted. Therefore, the law 
should ensure that producers of programs for direct trans 
mission by cable are in the same copyright position and 
have the same responsibilities towards authors, composers, 
etc., as those who produce programs for wireless trans 
mission. The direct line of responsibility to the author 
or other copyright owner should go from the program 
originator, who may sometimes be the cable operator himself 
and sometimes an outside contractor. 

CONCLUSION 

Given the nature of its subject, this chapter 
has necessarily been a long and detailed one, even though 
solutions to a good many important copyright problems 
have been left to the proposed Advisory Committee and 
Appeal Board. It may be well, by way of conclusion, to 
summarize briefly the specific recommendations made and 
to say something about the broader context of copyright 
in Canada. 
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The chapter of course sets forth some general 
guidelines designed to aid in the progressive evolution 
of Canadian copyright law and policy over the next decade 
or so. Its specific recommendations for changes in the 
existing law are, however, relatively few. They include, 
notably, the development of the copyright registration sys 
tem, the setting-up of a Copyright Advisory Committee, 
the reconstitution of the present Copyright Appeal Board, 
broader provision for the use and regulation of "copyright 
collectives" and the performing-rights-society approach 
to copyright enforcement, the removal from the present 
legislation of import barriers and of a potential (but a 
present inactive) secondary right in sound recordings, 
the provision of new broadcast and typography rights, and 
the specification of rights in certain kinds of computer 
output. Most of these recommendations would if imple 
mented tend to have a positive impact on the incomes of 
authors, artists, publishers, broadcasters and other pro 
ducers. The removal of import barriers would have its 
main direct impact (a negative one) on the incomes of 
distributors of foreign books in Canada, but there would 
be benefits to Canadian consumers. 

We would go far beyond both our terms of ref 
erence and the scope of our research were we to recommend 
solutions to all of the wide range of immediate problems 
faced by the Canadian publishing inqustry and other in 
formation industries. However, in two particular areas 
closely related to copyright, we have expressed a pref 
erence for positive and constructive as opposed to defen 
sive and protective solutions, and we would warn against 
policy remedies that might attempt to freeze information 
industries into set patterns. These patterns are under 
going a process of dynamic change as part of the informa 
tion revolution, and while this process should certainly 
be consciously managed and controlled, the many potential 
public benefits of the changes that are occurring should 
be recognized and accepted. 

It is highly relevant for our purposes here that 
in the long run, and notwithstanding some acute short-term 
difficulties, the cultural climate in Canada appears to be 
growing more favourable for artists of all kinds. Creative 
Canadians and their producers, publishers and other asso 
ciates should be able to look forward, if not to Easy 
Street, then at least to a more receptive and otherwise 
encouraging environment than they have known hitherto. 
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They have a larger, more literate and better-educated 
public with which to communicate; a rise of national con 
sciousness has helped to bring about a fresh growth of 
interest in the Canadian past, present and future; and a 
proliferating technology holds the promise of making the 
effective conveyance of messages from authors and others 
to the public very much cheaper and quicker. To realize 
this promise more fully, while making convenient, if some 
times comparatively novel, arrangements for a suitable 
return flow of income and incentives to further creative 
work, is the real crux of most copyright issues today. 
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CHAPTER 8 

TRADEMARKS 

In requesting the Economic Council to examine 
trademarks in the light of Canada's long-term economic 
objectives/the Government has, in effect, asked the Council 
to develop a view on the appropriate role of trademarks in 
our economic syst~m and on how this role may be most effi 
ciently carried out. An examination of the trademark 
system has accordingly been undertaken beginning with an 
outline of the history and development of trademark 
legislation and a summary of the major features of the 
present Trade Marks Act. Some economic features of the 
present system are then considered, including the problems 
that arise from the uncertain purpose of a trademark under 
current legislation. Finally some suggestions for remedying 
the problems and for enhancing the economic benefits that 
could be derived from the system of trademarks are made. 

A trademark is now used to distinguish wares or 
services manufactured, sold, leased, hired or performed by 
a particular trader. Certification marks and distin 
guishing guises are particular forms of trademarks. The 
former are used to indicate wares or services conforming 
to some owner-defined standard which may relate to the 
character or quality of goods, the working conditions 
under which they are produced, the class of persons in 
volved in producing them, or the area where they are made. 
"Harris Tweed", for example, is a certification mark and 
the specifications as to what constitutes "Harris Tweed" 
are carefully laid down by its owner. Distinguishing 
guises are recognizable shapes or modes of packaging meant 
to act in a manner that permits some form of recognition 
for one producer's product or wares compared with 
another's. 

A number of other terms are frequently mentioned 
in connection with trademarks. A trade name is the name 
under which a business is carried on, which may be the name 
of a corporation, a partnership or an individual. Regis 
tered or registrable trademark is a term applicable only 
to those trademarks which have been or will be accepted for 
registration by the Registrar of Trade Marks under the 
provisions of the Trade Marks Act. A brand name is only 
a popular term often used to mean one or another of the 
specific legal terms. 
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THE DEVELOPMENT OF TRADEMARKS 

Trademarks have a long and interesting history. 
In Egypt, the use of marks on jars, tools and building 
~tones was prevalent for 30 centuries before the Christian 
era. Coats of arms, silver marks and innkeepers' signs 
were later forms. In their original use, trademarks were 
probably simple marks of ownership, but they soon came to 
assume the role of identifying the maker of the goods to 
which they were attached. It was in this capacity that 
trademarks were used by the guilds to guarantee quality 
and to control entry to particular trades. The similarity 
to today's certification marks is apparent. "Desigri marks" 
as opposed to "word marks" may have been originally asso 
ciated with an illiterate clientele. The use of marks, 
however, was relatively limited as long as most purchases 
were made directly from the maker. It was not until the 
nineteenth century that they gradually began to expand 
their modern role as items of commercial property or assets 
used in the process of production and distribution. In 
this role, they may sometimes have considerable asset 
value -- a reflection of the goodwill associated with the 
mark. I 

Trademarks did not possess a strong role as 
symbols of goodwill so long as producer and consumer were 
in close contact. It was not until the second half of the 
nineteenth century, when the Industrial Revolution was well 
advanced, that trademarks received recognition from govern 
ments by statutes establishing registration systems. Prior 
to that time, such protection as they received was under 
common law in the courts, where procedures were costly, 
slow and uncertain, and a great deal of trouble and expense 
might be incurred in proving the identity or character of 
the goods which were passed off as the goods of another. 
One reason for passing trademark statutes was for the 
express purpose of making it easy to afford protection 
to traders at less expense and less trouble. 

IThis and following sections draw heavily upon Harold G~ 
Fox, The Canadian Law of Trade Marks and Unfair Competi 
tion3 Second Edition, Toronto, The Carswell Company 
Limited, 1956. 
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The Merchandise Marks Act of 1869 in England, 
the Federal Trade Mark Act of 1870 in the United States, 
the Law for the Protection of Marks in 1874 in Germany, 
and the Canadian Act of the Province of Canada in 1860 
formed the basis for subsequent development of statute 
law and for trademark systems based on registration in 
these countries. In England, the United States and Canada, 
the right to exclude others from the use of a trademark 
existed in common law quite apart from its registration, 
which merely confirmed this right. In Germany however, 
the right depended upon registration. The use of the mark 
was not a necessary precondition and in principle was not 
even a necessary accompaniment to the possession of the 
right. Thus the conditions for use vary with national 
laws. 

The law of trademarks today is regarded by the 
legal profession as a branch of the law of industrial 
property, directly related to the law on patents, copy 
right and designs. However, a trademark differs from 
these other forms of protection. The right represented 
by a trademark is in the device or symbol itself and not 
in the idea or the wares with which the mark is associated. 
The economic value of the trademark is, of course, related 
to the ideas which it conveys. As far as the trademark 
legislation alone is concerned, anyone is free to make 
identical wares or perform similar services; the exclusive 
right applies only to the use of the particular mark in 
association with these wares or services. Trademarks 
differ, too, in not being subject to a maximum term. The 
right to a registered trademark is contingent only upon 
use and renewal of the registration every 15 years. 

TRADEMARK LEGISLATION IN CANADA 

In Canada, federal authority over t.r ademarks is 
derived from federal powers in the field of trade and 
commerce. Patents and copyright, in contrast, are expli 
ci tly assigned to the federal government. Federal au t.h o.r i,« 
ty over trademarks nonetheless appears to be well estab 
lished. The Trade Mark and Design Act of 1868 was the 
first Act after Confederation to deal with trademarks. 
It established a trademark register, provided penalties 
for fraudulent use of trademarks (uses "intended to 
deceive") and gave the owner a right to sue any infringer 
who used the mark. Trademarks were defined, and adistinc 
tian was made between general and specific trademarks, 
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the latter applying to trademarks used in connection with 
the sale of a specific class of commodities only, while 
the former could be used for various articles produced or 
sold by the proprietor. The owner of a registered trade 
mark was offered more certain protection of his mark than 
the owner of an unregistered mark. The Act was amended a 
number of times and then largely repealed by the Unfair 
Competition Act of 1932. This in turn was replaced by 
the Trade Marks Act of 1953,1 which is the statute in 
force at present. 

The 1953 Act incorporated most of the recommenda 
tionsof the Trade Mark Law Revision Committee which re 
ported in January 1953. The Committee's appointment was 
precipitated by changing trade practices with respect to 
trademarks, in the light of which many of the provisions 
of the Unfair Competition Act of 1932 had become outmoded 
and unsuitable. In particular the practice of licensing 
trademarks was growing despite its illegality under the 
then-existing law. The Committee itself noted that 
" ... considerable numbers of trade marks now registered 
in Canada would necessarily be held invalid if examined 
in the light of the manner in which they have been used 
commercially. Many Canadian subsidiaries of foreign 
corporations have so used their trade marks as to in 
validate them .... "2 Shortly after the Committee reported 
and the Trade Marks Act was passed, trademarks along with 
other items of industrial and intellectual property were 
referred to the [IlsleyJ Royal Commission for further 
study. This Commission, finding itself fully occupied 
with patents~ copyrights and industrial design, asked to 
be relieved of trademarks, and its request was granted. 
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To be eligible for registration, a trademark or 
trade name must be used (or proposed to be used within 
six months), to distinguish wares or services. It must 
not be "confusing" with any other trademark or trade name, 
in the sense that its use would be likely to lead to the 
inference that the associated wares or services are 
manufactured or sold by the owner of the other mark. The 
use of certain emblems or symbols is prohibited, as are 

lResidual sections of the Unfair Competition Act were 
embodied in the Industrial Design and Union Label Act 
while parts of this other Act were put into the Trade 
Marks Act in an odd bit of statutory shuffling. 

2Report of the Trade Mark Law Revision Committee~ Ottawa, 
Queen's Printer, 1953, p. 38. 
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most names of individuals and all terms which are clearly 
descriptive or deceptively misdescriptive of the wares or 
services.l Applications for registration must designate 
the wares or services involved ano establish the use or 
proposed use of the mark. If a certification mark is 
sought, the particulars of the defined standard must be 
indicated in the application. 

After a preliminary review of the application 
to ensure that the trademark is registrable, it is ad 
vertised by the Registrar of Trade Marks. If the applica 
tion is not opposed, the mark is duly entered into the 
register. The register itself and all related documents 
in connection with the application are open to public 
inspection, although only at the Trade Marks Office. 
Registration of the mark must be renewed every 15 years. 
Marks may be licensed for use by someone other than the 
registered owner and ownership may be transferred, either 
separately or in connection with the whole or part of the 
goodwill of the business, to another owner. Such agree 
ments or assignments, which are discussed at greater 
length below, may be registered in the Trade Marks Office, 
but this is not now obligatory.2 

Registration of the mark may be cancelled 
(expunged) under certain circumstances. The Registrar 
has power to expunge the mark upon request of the owner 
or if investigation by the Registrar reveals that it is 
not in use in Canada. The Exchequer Court may order any 
entry in the register that "does not accurately express 
or define the existing rights of the person appearing to 
be the registered owner of the mark" struck out or amended.3 

lAmong the prohibited marks are governmental crests or 
coats of arms, the Red Cross symbol, the name Royal 
Canadian Mounted Police, and several other such symbols 
(Trade Marks Act, Sections 9 and 12). 

2The references to assignment and licences in the Trade 
Marks Act, sec t.Lons 47 and 49, are not fully clear. The 
Exchequer Court, Wilkinson Sword (Canada) Limited v. 
Arthur Juda, 19663 noted that assignments need not be 
registered to be valid. The status of registered users 
has not been decided yet,howeve~ and it is uncertain if 
the requirements are permissive or obligatory (Section 
49(1)). 

3Trade Marks Act, Section 56(1). 
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Applications for such changes may arise from the Registrar 
or any interested person who applies in the prescribed 
manner. 

The Act of 1953 made provision for the licensing 
of trademarks and, for the first time, a trademark could 
legally be applied to goods and services produced or 
marketed by someone other than the owner. In this wayan' 
historic function, as an indication of personal source or 
origin, was altered. In Canada, as in England, such 
licence agreements must be applied for and registered, 
with licensees being known as registered'users. 

Application for registered use must be filed with 
the Registrar by both the owner of the trademark and the 
applicant, who are required to furnish the Registrar in 
writing with: 

particulars of the relationship, existing or 
proposed, between them, including particulars 
of the degree of control by the owner over the 
permitted use which their relationship will 
confer; 

a statement of the wares involved; 

particulars of any conditions or restriction 
proposed with respect to the characteristics 
of the wares or services, to the mode or place 
of permitted use, or to any other matter; 

information about the proposed duration of the 
agreement; and 

other information as the Registrar may require.l 

Agreements are registered only after passing a 
"public interest" test by the Registrar. "The Registrar 
may approve a person as a registered user of the trade 
mark for any of the proposed wares or services, subject 
to any conditions or restrictions that he considers proper, 
if he is satisfi~d that in all the circumstances the use 
of the trade mark in association with such wares or ser 
vices by the proposed registered user would not be contrary 
to the public interest.,,2 

lTrade Marks Act, Section 49(5) (paraphrased). 

2Ibid.3 Section 49(7). 
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In pra~tice, not all applicants fully disclose 
the particulars of their relationship. In addition, the 
"public interest" criterion is very incompletely discussed 
in the law, and its interpretation is the Registrar's. 
With respect to agreements between unrelated companies, 
for example, the Registrar merely satisfies himself that 
the owner of the mark has made provision for inspection 
or sampling of the wares of the licensee at the owner's 
discretion. No assurance that such inspection will indeed 
be undertaken at regular intervals is required, and agree 
ments between related companies are not scrutinized for 
inspection or sampling provisions. ("Related companies 
[are]members of a group of two or more companies one of 
which, directly or indirectly, owns or controls a majority 
of the issued voting stock of the others.")l 

Registration of licensing agreements may be 
cancelled on the application of either party to the agree 
ment, by the Registrar, or by the Exchequer Court. The 
Registrar may cancel the agreement with respect to any 
wares for which the trademark itself is no longer 
registered. The Exchequer Court may cancel an agreement 
on several grounds: if a registered user has used a 
trademark "otherwise than by way of the permitted use", 
or in such a way as to cause confusion; if either the 
owner or the user has misrepresented or failed to dis 
close a relevant fact upon registration; if circumstances 
have changed in such a way that the application would, if 
currently made, be refused. 

The Trade Marks Act is administered by the Trade 
Marks Branch of the Department of Consumer and Corporate 
Affairs in accordance with the regulations issued under 
the Act. The Branch is under the direction of the 
Registrar of Trade Marks and employs about 70 persons. 
Its revenues in recent years have been as much as $300,000 
in excess of its expenditures.2 The Branch is responsible 

lIbid.~ Section 2(r). An examination of registered-user 
agreements undertaken in 1961 revealed that a rising 
proportion of the total number of agreements was between 
unrelated companies. 

2Persons applying for trademarks usually consult an agent. 
There are approximately 1,600 registered trademark agents 
in Canada. The cost of registering a trademark includes 
the agent's fee and $50.00 in fees payable to the Trade 
Marks Office. The renewal fee is $15.00 every 15 years. 
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for maintaining the trademark register and for pub 
lishing the Trade Marks Journal each week. The Journal 
contains current applications for trademark registration 
and has a circulation of about 500. Libraries and other 
government departments receive free copies. The number 
of registrations in several recent years is indicated in 
Table 8-1. The growing gap between applications and 
registrations reflects both the withdrawal of some 
applications and a backlog of applications awaiting 
registration. 

Table 8-1 

SELECTED TRANSACTIONS OF THE TRADE MARKS BRANCH 

1961-62 1962-63 1964-65 1966-67 1968-69 

Applications 6,672 6,465 7,355 7,988 9,351 
Registrations 4,438 4,620 4,824 5,704 5,976 
Renewals 1,961 2,657 2,821 2,914 3,504 
Expungements 1,609 1,675 1,872 1,618 2,142 
Transfers 3,335 2,887 3,685 4,155 5,449 
Registered-user 

registrations 2,775 2,577 2,784 4,142 4,837 
Registered-user 

cancellations 749 611 881 1,534 1,662 

Source: Information provided by the Trade Marks Branch, 
Department of Consumer and Corporate Affairs. 

The growing use of trademarks in commerce in 
Canada, to the degree that this can be inferred from the 
increase in applications, I is probably a reflection of 
their growing use on a worldwide basis. The growing 
number of registered trademarks may also reflect a growing 
desire to enter into licensing agreements. 

IThe number of unregistered marks is not known. Applica 
tions for registered trademarks increased from 4,146 in 
1950-51 to 9,351 in 1968-69. A total of 114,904 marks 
were on the register as of March 31, 1970. 
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The Registrar is required to exercise discretion 
in several different circumstances. The primary decision 
as to whether a mark is "confusing" and hence should be 
disallowed or restricted is initially his to make. In 
addition, he must decide upon the validity of circumstances 
excusing a failure to use a trademark. As noted above, he 
is also required to make a "public interest" evaluation 
with respect to the registered use of trademarks. Some of 
these discretionary activities, as will be evident later, 
may be of considerable interest with respect to the eco 
nomic ef£ects of the system. 

Trademark owners acting in their own interests 
to protect their mark provide the major source of support 
for an orderly trademark system. I The federal government 

ISome evidence on the volume of litigation with respect to 
trademarks was contained in the brief to the Economic 
Council by the Canadian Manufacturers' Association. 
Response from over 1,000 of the 6,400 member manufac 
turers (most of whom are small manufacturers) to whom a 
questionnaire was sent in 1967 revealed that a high 
proportion of companies in the food and beverage industry, 
the rubber, chemical, clothing, and nonmetallic minerals 
industries owned trad~marks. The chemical, rubber, 
textile, and paper industries reported the highest 
incidence of licensed users of trademarks owned by foreign 
companies. Of the 832 companies responding to a question 
asking whether they were involved in litigation with 
respect to trademarks, 12 per cent responded in the 
affirmative. The degree of this involvement appeared to 
be positively related to company size as well as to the 
industry in which the company was located. 

Size (by employees) 

Less than 100 
100 - 1,000 

1,000 - 10,000 
10,000 and over 

No. of 
Responses 

Percentage Involved 
in Litigation 

415 
345 
64 
8 

7 
12 
34 
50 
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can also initiate actions under the Trade Marks Act. Also 
the provincial governments, under the Criminal Code or the 
Trade Marks Act, can move to enforce the various prohibi 
tions on any unfair trade practices which are found. The 
Criminal Code also allows for actions to be initiated by 
private individuals. 

The International Convention for the Protection 
of Industrial Property, founded in Paris in 1883, contains 
provisions relating to trademarks which are designed to 
protect the interests of trademark owners of the member 
countries in their dealings in other member countries. 
The Convention has been revised a number of times, and 
member nations adhere to the Convention at different levels 
of revision. It is, however, only as the provisions of the 
Convention find their way into legislation in the ordinary 
way that they become binding upon Canadian subjects. In 
1951, by Order-in-Council, Canada adhered to the London 
revision of 1934. Provisions now embodied in the Act grant 
rights to foreigners which are similar to the rights 
granted to residents. In more recent years, Convention 
revisions appear to have been dominated by a concern for 
the rights of the industrial property holders. Canada 
should give careful consideration to the need for a more 
balanced view of the needs of users and producers of 
industrial property, that is, by giving some expanded 
concern for consumer interests. 

There are a number of other statutes, in addition 
to the Trade Marks Act, which deal either with the regula 
tion of unfair competition or the labeling and sale of 
various commodities. Among them are such Acts as the 
Canada Agricultural Products Act, the Food and Drugs Act, 
the Combines Investigation Act, the National Trade Mark 
and True Labelling Act, and the Timber Marking Act. There 
may well be a need for more co-ordination in the administra 
tion of these statutes, since they do interact in several 
ways. 

SOME ECONOMIC EFFECTS OF THE TRADEMARK SYSTEM 

Until recently the emphasis in studies of the 
trademark system has been on the interaction among business 
firms who wanted protection against their trademarks being 
used to misrepresent another's goods or services as their 
own. This is of course a proper approach for them to take 
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for they have nothing to gain by such "passing off" or 
misleading use of trademarks identifying their businesses. 
However, the indirect intention as far as the businessman 
sees it is simultaneously a direct effect as far as the 
buyers see it. Purchasers are interested in the trademark 
as an indicator of some identification with a particular 
producer and his quality. Since the two approaches are 
really different sides of the same general pattern of 
interest, they both warrant attention. However, since we 
believe the buyer's interests have received inadequate 
emphasis,we stress it in our review. Nevertheless both 
sides must continue to receive attention since they are 
both related to the long-term economic interests of all 
Canadians. 

The Buyer Interest 

Among the beneficial economic effects of trade 
marks, whether registered or unregistered, on which we 
concentrate attention, are those arising f r om the informa 
tion that trademarks may convey to buyers. On the other 
hand, trademarks may also impose costs on an economy 
arising from the rights granted to trademark owners. The 
direction and probable magnitude of these effects -- the 
"desirable" effect on the composition of output via better 
informed buyers' decisions and the "undesirable" effect on 
the efficiency with which this output is made available 
must be central considerations in an assessment of the 
trademark system in the light of long-term economic 
objectives. 

Some of the benefits of a trademark system are 
directly associated with the information it can convey 
about the source or origin of services or products and 
thus by implication about their performance. While a 
trademark may add little to the information of buyers 
faced with goods or services whose performance character 
istics are clearly visible, it is potentially very useful 
in connection with the growing number of services and 
products whose performance characteristics are not apparent 
upon inspection. A trademark system, for example, may be 
particularly valuable in connection with complicated 
consumer durables, or with products marketed in sealed 
packages or containers. It may also be valuable in 
connection with services, whose characteristics cannot be 
readily examined in advance of their purchase and may be 
employed only infrequently. Used to convey information 
about unusual "conditions of sale", such as wa~ranties 
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or guarantees and other buyers' recourses, which by their 
very nature are not apparent upon physical inspection, it 
is also helpful. 

The importance of good information was noted in 
the Interim Report on Consumer Affairs. 

"High standards of performance in the Canadian 
economy -- including particularly the maintenance of 
high employment, strong produçtivity growth and 
reasonable price stability -- will provide a basis 
for achieving important and continuing improvements 
in consumer welfare and real living standards. 
However, these improvements will only be realized 
fully and effectively if adequate attention is paid 
to the process of relating productive efforts as 
closely as possible to the needs and aspirations of 
consumers. To a large extent this can be achieved 
by the operation of flexible markets sensitive to 
changing consumer preferences. But there are some 
areas in which an active and continuing concern with 
public policies designed to protect and promote 
consumer welfare would lead to improvements in living 
standards. Mo r e generally, consumer' welfare will 
also be enhanced by measures which seek to improve 
consumer information, education and understanding. "I 

To the degree that trademarks add to buyer information by 
indicating the manufacturer or seller who "vouches for" a 
product, they open the way to more efficient purchasing 
decisions. The risk of unsatisfactory purchases is 
reduced, and expenditures of any given amount are likely 
to yield greater satisfaction. The time spent in searching 
for satisfactory products may also be reduced, time that 
must be regarded as a hidden, but nevertheless real, eco 
nomic cost. 

The improvement in market information provided 
by trademark information affects spending patterns. These, 
1n turn, affect the subsequent composition of output. This 
improvement in information also may increase the value of 
final output. Even without an increase in available 
productive resou~ces, the value of final output will be 
greater than it otherwise would be if consumers' wants and 

lEconomic Council of Canada, Interim Report on Consumer 
Affairs, Ottawa, Queen's Printer, 1967, p. 19. 
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the pattern of output are more closely matched. It is 
this improvement in decision-making as fewer wasteful and 
disappointing expenditures are made -- an improvement 
ultimately reflected in improvements in the composition 
of output -- which is a basic economic argument for a 
strong and effective trademark system. 

It is helpful to make some evaluation of the 
effectiveness of the trademark system as a conveyor of 
buyer information. The result of this seems to be that 
this function has not been served as well as it might. 
Among the reasons 'for this is the fact that the predomi 
nant emphasis in the law has been related to the protec 
tion of the producer's or seller's interests, which only 
indirectly serves the buyer's interest in having more 
complete and better information. This pattern of emphasis 
means that many of the potential benefits related to this 
aspect remain undeveloped. Another reason of course is 
that the trademark itself is only a very abbreviated way 
of expressing the full set of qualities of a product or 
service, and this constrains some of the extent of the 
product information role. Nevertheless important improve 
ments can and should be made. 

Historically the trademark was considered a mark 
of origin, an indicator of a particular manufacturer or 
seller that distinguished his wares or services. Various 
economic reasons created a set of circumstances where it 
was not considered feasible to restrict it to this original 
intent. Therefore the 1953 revision of the law made 
provision for legal licensing of registered users of a 
trademark. This was a major shift in policy and it had 
several potentially harmful effects related to the meaning 
of a trademark. Presently the legal profession is divided 
on the question of whether the statute, Section 49, makes 
it obligatory to register a licence because the term "may" 
can potentially mean the provisions are only permissive. 
A recent case, Wilkinson Sword v. Arthur Juda~ 1 clarified 
that an assignment of a registered mark, under Section 47, 
must be adequately publicized so that the public is not 
misled about the origin of the product after an assign 
ment. It seems reasonable to us that a similar result 
would be desirable in the case of registered users, or 
licensees, but so far no court decision has come about to 
clarify this situation. In addition, as situations 

lWilkinson Sword {Canada} Limited v. Arthur Juda~ 1966, 
op. cit. 
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sometimes arise in the market place, one court decision 
is never a guarantee that all business practices will 
conform to its decrees. There is, then, good reason to 
consider clarification of the statute and some attèmpts 
at a preventive policy, rather than wait until some buyers 
are misled and launch further court cases. 

Effectively then, ignorance about the full 
meaning attached to a trademark can stem from the confusion 
that is inherent in the present system. A mark may, for 
example, be a mark of origin, indicating the source of the 
product. It may, on the other hand, if used by a licensee, 
be intended to indicate not source but "quality". The 
Report of the Trade Mark Law Revision Committee in 1953 
suggested, without indicating how this was to be accom 
plished, that all trademarks should thenceforth indicate 
"quality".l The use of a trademark may be confined to 
the output of a single standard product, all of which bears 
the same mark. On the other hand, some part of this output 
may bear a different mark belonging to the same manufac 
turer, or be marketed under different marks by different 
makers. A particular mark may apply to a related or 
unrelated line of products, or to some or all of the 
different "quality" models of a product. It is reasonable 
to say that with so many uses a state of uncertainty 
prevails. Frequently it is merely a marketing device 
designed to attract attention. Since the owner is not 
required to disclose his intentions, and indeed may freely 
transfer the mark to another owner, the trademark as a 
symbolic device intended to convey information on "quality" 
to potential buyers is less meaningful than it might be. 

Such information that familiar trademarks could 
convey (and only a small fraction of trademarks in use are 
familiar to any single person) must therefore corne through 
other channels. It is by no means clear that, in its 
present state, a trademark adds anything to the information 
these other channels convey. The use of a trademark is 
neither a necessary precondition nor a necessary accompani 
ment for these other channels to become operative. Buyers 

IThere has been some question about the range of considera 
tions which were weighed by the Committee in coming to 
this conclusion. See N. M. Thurm, "Registered Users and 
the Public Interest", Bulletin, Patent and Trade Mark 
Institute of Canada, Series No.7, vol. 2, June 1962. 
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of trademarked products may invest a mark with meaning 
which comes not from the mark itself but from personal 
experience with a product or line of products; information 
informally obtained from friends or acquaintances; pub 
lished product test results; records of accidents or legal 
actions; recommendations made by professional persons 
prescribing particular items; product testimonials paid 
for by the producer; favourable or unfavourable comment 
provided by sales persons; and other similar sources.l 
Only when such information is associated with a trade 
mark by a potential purchaser of a product or service 
does the mark become invested with economic value; and 
only when such information reflects favourably on the 
trademark does it become invested with private worth to 
its owner. 

If a trademark has substantial value as a 
commercial asset (i.e. has significant revenue-generating 
potential), there should be a strong incentive to maintain 
this value. On the other hand, a firm with a mark that is 
playing only a small role in generating revenue could well 
be inclined to indifference or to experiment, and hence 
the significance of its mark may vary considerably from 
time to time or from product to product. The trademark 
system itself puts no particular pressure on trademark 
owners to maintain or enhance the value of this particular 
asset nor even to stabilize its meaning. When it is 
assigned to another owner, the original owner usually 
loses control over the services or products associated 
with the mark. 

The potential direct economic benefits of a 
trademark system for buyers, it must be concluded, are 
inadequately realized at the present time. In the current 
state of uncertainty as to the meaning of a trademark 
(Is it "origin", and if so how is this defined? Is it 
"quality" I and if so how is this defined? Or is it 
"conditions of sale", and if so what conditions?), wasteful 
and inefficient purchasing decisions are unlikely to be 
reduced to the degree they might be, were that uncertainty 

lIt has been suggested that trademarks are only intended 
to convey information with respect to repeat purchases 
directing the buyer towards or away from a product he 
has already tried. This theory breaks down, however, 
because there is no assurance that, over time, changes 
in product performance for either better or worse will 
be reflected in changes in the trademark. 
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removed. The discrepancy between what the system could 
accomplish in a direct way and what it actually is 
accomplishing in this dimension greatly abridges its 
potentially useful contribution to long-term economic 
objectives. 

It is also worth noting at this point that 
there are a number of methods, in addition to a trademark 
system, by which the objectives of better-informed markets 
can be pursued. Trademarks as conveyors of information 
must in fact take their place among a host of devices 
designed to convey information. These devices mayor may 
not be actually attached to the product. They include 
advertising, labeling, disclosure provisions, sales talks, 
grades and standards, consumer publications, catalogues, 
and instruction manuals. These are often used in conjunc 
tion with the use of trademarks. The practical role of 
the present trademark system must, to some degree, be 
weighed in the light of these alternatives, and possibly 
the expectations put on it re-examined. 

Set against the consumer benefits that a trade 
mark system can provide, are the economic and admin 
istrative costs entailed in its operation. The most 
significant of these costs arise from the grant to a 
trademark owner of the exclusive right to control the use 
of his trademark and the articles to which it is attached. 
Some of these costs are a necessary part of a well 
functioning trademark system. However, consistent with 
such a well-functioning system, it is important to 
consider appropriate ways in which such costs could be 
minimized, perhaps especially in the case of the largely 
invisible costs that may arise as a result of restrictive 
trade practices that can occur under the shelter of this 
grant of exclusive rights. Illustrations of such practices 
are contained in the hearings of the Special Committee on 
Drug Costs and Prices and the recently ~ublished Report of 
the Royal Commission on Farm Machinery. 

ISpecial Committee on Drug Costs and Prices, Minutes of 
Proceedings and EvidenceJ No. 34, Ottawa, Queen's 
Printer, 1967; and Royal Commission on Farm Machinery, 
Special Report on PricesJ Ottawa, Queen's Printer, 1969. 

196 



Trademarks 

The direct costs of a trademark system consist 
of the costs to both buyer and seller, and to the govern 
ment. They may embrace such elements as design cost, 
registration and renewal costs, agents' fees, the actual 
costs of marking or designating wares, the cost to the 
buyer of learning the significance of a mark, and the 
costs to the government of operating a registration system 
and system of courts for litigation. 

~~ile there will always be direct costs asso 
ciated with any trademark system, it may not be necessary 
to incur the present level of costs in order to realize 
the potential benefits of trademarks in improving the 
composition of output. There are many ways in which 
governments can and do intervene in economic activity to 
alter the composition of output, and the creation of a 
trademark system is but one of them. Registered trade 
marks constitute a deliberate grant of a right which 
confers economic power -- power which can unfortunately 
be misused by the recipient to restrain trade and to 
qualify the application of competition policies. In the 
case of the trademark system, the rights may be regarded 
as having been granted in order to encourage the use of 
symbols indicating the source of products. 

It has been argued above that the major purpose 
of a trademark system is to alter the composition of 
purchases in favour of goods having trademarks which have 
valuable and indicative meaning. The direct costs of 
establishing and operating such a system, as well as the 
indirect costs that may be incurred if the system itself 
shelters inefficiency, must be weighed against this 
objective of a more informed pattern of purchases. 

The Producer Interest 

The doctrine of "unfair competition" which 
regulates relationships between competitors is necessarily 
restrictive of trade in a literal sense. The trade prac 
tices which it restricts, however, must be regarded as 
being of a harmful nature. Unfair competition laws 
attempt to prevent disorderly and "confused" markets such 
as occur when competitors and consumers are damaged by 
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misrepresentation and fraud.l Restricting this type of 
trade practice and preventing unfair competition of this 
sort ultimately improves trade by reducing such risks. 
But of more immediate concern are the types of trade 
restrictions which might serve to regularize relationships 
between competitors without benefiting consumers, or which 
might actually damage consumers by shielding inefficient 
business practices. 

Legal protection of a trademark by the courts 
was originally available only when deliberate deception 
had occurred, but as the notion of proprietary rights in 
a trademark gradually developed, the law too developed to 
embrace the protection of this private property right. 
Thus a trademark, an "incorporeal franchise", is today 
protected against trespass in much the same way as real 
property is protected. The protection of the public 
interest against fraud and misrepresentation and the 
protection of the trademark owner against trespass are 
therefore not identical. In the early development of the 
common law, protection was only available to the extent 
that an owner's interests were damaged by a competitor. 
To gain relief against another person who was using his 
trademark, the owner had not only to establish his own 

lA prohibition of unfair trade practices is currently 
embodied in the Trade Marks Act, Section 7. It provides 
that "no person shall a) make a false or misleading 
statement tending to discredit the business, wares or 
services of a competitor; b) direct public attention to 
his wares, services or business in such a way as to cause 
or be likely to cause confusion in Canada, at the time 
he commenced so to direct attention to them, between his 
wares, services or business and the wares, services or 
business of another; c) pass off other wares or services 
as and for those ordered or requested; d) make use, in 
association with ware or services, of any description 
that is false in a material respect and likely to mislead 
the public as to (i) the character, quality, quantity or 
composition, (~i) the geographical origin, or (iii) the 
mode of the manufacture, proàuction or performance of 
such wares or services; or e) do any other act or adopt 
any other business practice contrary to honest industrial 
or commercial usage in Canada." 
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use and right to the mark, he had also to establish that 
his goods were sufficiently similar to the competitor's 
goods that public confusion and deception had resulted. 
The likelihood of confusion between wares of a related 
character was later regarded by the courts as adequate. 
At the present time, however, the protection ~fforded 
trademark owners is substantially greater than would be 
available were public damage or the likelihood of public 
damage the only criteria. "Proof of actual deception 
being unnecessary in an action either for infringement or 
for passing off, and proof of economic injury to any 
member of the purchasing public never having been offered 
in evidence in any case, it is apparent that it is not the 
public interest which in fact motivates the court but the 
improper invasion of the plaintiff's property rights."l 

The development of the law on trademarks is thus 
closely associated with the growth of policies governing 
many of the practices of businesses towards their competi 
tors. The development of the law on unfair competition - 
from the simple prohibition of fraud to the present provi 
sion which forbids any person from doing any act or 
adopting any business practice "contrary to honest indus 
trial or commercial usage .•. " -- has been concurrent 
with, and affected by, the changing role of trademarks, 
and there would be little purpose in considering one 
without having some regard to the other. The focus of 
the law on unfair competition is the relationship between 
competitors. As noted above, the public interest mayor 
may not be directly involved. When it is involved, the 
relationship between the public interest and the law on 
unfair competition is not always clear. It is, for 
example, possible that a law which protects competitors 
may, beyond some point, come in conflict with the public 
interest in maintaining competition.2 

General Resource Allocation Effects 

It has been suggested that a number of economi 
cally wasteful business practices may be sheltered under 
the protection afforded by the Trade Marks Act, protection 
for the most part related to doctrines of unfair competi 
tion. To the degree that the Act does afford some shelter 

IFox, op. cit'3 p. 728. 

2See for example, the Robinson Patman Act in the United 
States. 
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from competitive pressures, it would not of course be 
surprising that it should be used as one of a set of 
devices by which special positions could be established 
or maintained, and barriers erected against potential 
entrants. The economic undesirability of permitting such 
enclaves to develop, insulated from the necessity of using 
resources efficiently, was made clear in the Interim 
Report on Competition Policy: 

"The institution and maintenance of a competi 
tion policy such as presently exists in Canada may 
be taken to reflect a belief that, over the greater 
part of the economy, compet~tive market forces are 
potentially capable of allocating resources better 
and more cheaply, with a less cumbersome administra 
tive overhead, than any altern~tive arrangement such 
as government regulation of enterprise, or self 
regulation by large industrial units within a corp 
orate state. The function of competition policy is 
not to bring about a textbook regime of 'perfect' 
competition in all the various markets making up the 
system, but rather to encourage the liberation of 
the system's maximum competitive potential, 'imperfect' 
though this may be. The resulting competition is 
valued not for itself, but for what it can accomplish 
in putting resources to work efficiently and effec 
tively. Thus the market does the job, and the 
government's main responsibility, so far as effi 
ciency in resource allocation is concerned, is to 
see that the market is free to do the best job of 
which it is capable. Competition is relied upon as 
the prime mechanism of social control. 

"The legislation postulates the continuing 
existence of a free enterprise economy, actuated by 
the profit motive, in which those who wish to compete 
for economic gain should, to the largest extent 
possible, be allowed to compete free from artificial 
restraints imposed upon them by their competitors or 
other members of trade or industry. What Parliament 
contemplates, as expressed in this legislation, is 
the regulation of industry by the forces of competi 
tion rather than regulation by members of industry 
itself."l 

IEconomic Council of Canada, Interim Report on Competition 
Policy, op. cit., pp. 8-9. 
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The possibility that the present trademark 
system may be one of a set of devices that afford some 
escape from the social control exercised by competitive 
pressure is thus a cause for concern. If certain provi 
sions of the Act, alone or in conjunction with certain 
inherently restrictive provisions of other sorts including 
those contained in the Patent Act, can be used as non 
tariff barriers to trade both domestically and interna 
tionally, then it is important to balance their useful 
ness in encouraging the use of trademarks against their 
potential damage to competition. Among the practices 
which, it has been suggested, may be sheltered by the 
present Act are price discrimination, tying arrangements, 
exclusive dealing, ma~ket-sharing arrangements of various 
sorts, restrictive licensing agreements, exclusive distri 
buting arrangements,resale price maintenance and import 
restriction. Some of these practices are clearly undesir 
able; the desirability of others may depend upon a balanced 
judgment of their benefits and costs in particular circum 
stances. 

Evidence in support of the detrimental effects 
of some particular arrangements has recently appeared in 
investigations of the drug industry and the farm machinery 
industry. I The Special Committee on Drug Costs and Prices 
made the following observations, which subsequently led to 
an amendment in the Trade Marks Act with respect to 
pharmaceuticals: 

"Earlier your Committee considered that regula 
tions could not now be imposed that would prevent 
the use of brand names in the marketing and sale of 
drugs, as this could be out of character with present 
day commercial practice. Nevertheless, trade marks 
have an inhibiting influence on free and open 
competition in the pharmaceutical industry; and for 
this reason the Hall Commission recommended that the 
Trade Marks Act be amended to allow the importation 
of trade-marked drugs which have been produced by a 
company related to the Company owning or possessing 
the same Canadian trade mark, recognizing that trade- 

ISpecial Committee on Drug Costs and Prices, Minutes of 
Proceedings and Evidence~ op. cit.; Royal Commission on 
Farm Machinery, Special Report on Prices~ op. cit. 

201 



Intellectual & Industrial Property 

mark law can influence the level of drug prices 
directly and indirectly. Under present law the 
Canadian subsidiary of a foreign parent company can 
prevent the importation of drugs into Canada if these 
bear trademarks identical to those owned and used by 
it. This, of course, eliminates entirely any 
possibility of legally importing brand narne drugs 
which may be selling at lower prices outside Canada 
and which, in fact, may in many instances be identical 
to those drugs manufactured by the subsidiary from 
bulk active ingredients imported from the parent 
corporation. "I 

Another situation involving trademarks in the farm machin 
ery industry is cited in the Special Report on Prices 
issued by the Royal Commission on Farm Machinery. A 
warning was issued to a farm organization by a tractor 
manufacturer that violation of the trademarks legislation 
might be involved in the importation of tractors by 
persons other than dealers authorized by the company.2 
The possibility that there might be detrimental effects 
to Canadian resource allocation by virtue of the protec 
tion afforded by the trademarks legislation is suggested 
by evidence of a substantial difference between dealer 
prices in the exporting country and de~ler prices in Canada 
on identical trademarked products. In the case of other 
industries, such price differentials mayor may not be 
related to the use of trademarks as a nontariff barrier 
to trade, but at least in the case of the farm machinery 
and the drug industries, they appear to have been used to 
this effect. We are not sure where else they exist but 
the potential is there and this opportunity should not 
persist. 

Such economic costs arising from restrictive 
business practices are either clearly undesirable, or at 
least questionable, for reasons discussed at length in 
the Interim Report on Competition Policy. The public 
interest is presumed to be protected against these costs 
by Section 30 of the Combines Investigation Act {designed 

ISpecial Committee on Drug Costs and Prices, Minutes of 
Proceedings and Evidence, op. cit., p. 2643. 

2Royal Commission on Farm Machinery, Special Report on 
Prices, op. cit., p. 209. 
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to prevent abuse of trademark and patent rights) 1 and by 
the provisions of Section 49(7) of the Trade Marks Act 
(designed to prevent licensing agreements which might be 
against the public interest). That we are adequately 
protected is doubtful, in light of the narrow interpreta 
tion of "the public interest" placed on Section 49(7), as 
discussed above2 and unsatisfactory experience with 
Section 30. 

RECOMMENDATIONS TO IMPROVE THE TRADEMARK SYSTEM 

It is, of course, impossible to quantify, with 
any degree of precision, either the benefits or the 
domestic ~nd international costs to Canada of the right 
to restrict trade granted to a trademark owner. For 
trademarks, as with patents and other forms of industrial 
and intellectual property, restriction of trade takes the 
form of what is essentially an invisible and privately 
imposed trade barrier, one which may influence prices and 
the allocation of markets within Canada as well as the 
flows of international trade. The only measured costs 
consist of some partial statistics on royalty payments to 
foreign countries. There are no comparable measures of 
costs within Canada or of the extent to which imports 
bearing a trademark confusing with that used by a Canadian 
producer or distributor are refused entry to Canada. 

In respect of products produced abroad by an 
unrelated firm and bearing a trademark whose appearance 
is sufficiently similar to be confused with a trademark 
in use in Canada, either registered or unregistered, it 
is important that the Canadian trademark owner be allowed 
to exercise his right to restrict imports so that the 
entry of similarly marked goods into this country does 
not create confusion in the minds of buyers nor lead to 
charges of passing-off. However, in the case of foreign 
goods made by companies which have some equity relation-· 

ISection 30 sets forth the remedies available to the 
Exchequer Court in cases of the use of patents or trade 
marks unduly to limit production or to restrain or injure 
trade. 

2 Pp.182-183. 
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ship to the Canadian owner, and in respect of goods traded 
within Canada, recommendations will be put forward in a 
later stage of this chapter in an attempt to significantly 
lessen the danger that the trademark system is imposing 
an unnecessary economic cost on the Canadian economy. 

The present Canadian system, if judged in the 
light of long-term economic objectives, appears to require 
alteration in respect of three general areas -- the bene 
fits which the system is capable of generating need tobe 
enhanced, the economic costs inherent in its operation 
and enforcement reduced, and the meaning of the trademark 
clarified. The specific recommendations which follow 
attempt to provide ways and means of achieving desirable 
changes in these directions. 

Protection Against Misuse of Trademarks 

In order to give trademark owners a degree of 
protection sufficient to allow them to generate revenues 
and to continue to pursue the various desirable activities 
which a well-functioning trademark system can make 
possible, the system should enable owners of registered 
marks to defend at low cost their marks against passing 
off or infringement. The present Canadian law now 
gives the trademark owner the right to collect from a 
proven infringer damages for the injury to the goodwill 
of the owner or, at the option of the owner, an accounting 
of profits made by the defendant by reason of his infringe 
ment. In addition, the owner is entitled to claim from 
the Exchequer Court an injunction against further action 
on the part of the infringer. There are also provisions 
in the Criminal Code, Sections 349 to 354, that relate 
to trademark misuse. 

Apart from this prohibitory approach, the 
government should make every effort along positive lines 
to ensure that the cost of private action taken against 
alleged infringers is made as low as possible. For 
example, inspectors of the Department of Consumer and 
Corporate Affairs should assist in notifying owners of 
registered trademarks of suspected infringement. Also, 
the Office of the Registrar of Trade Marks should attach 
a high priority to keeping to a minimum the costs and 
delays of registering trademarks. 
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Reduction of Trade Restrictisn Potential 

The potential for trademark owners to 
impede both the domestic and international flows of 
trade and to engage in other forms of restrictive trade 
practices under the umbrella of their trademark imposes 
in many instances unnecessary costs in terms of adverse 
effects on efficient resource allocation within the 
Canadian economy. The following recommendations are 
designed to minimize such unnecessary costs. 

First, the right to restrict imports of goods 
bearing a trademark either identical or sufficiently 
similar to a mark currently in use in Canada as to cause 
confusion between the two marks in the minds of purchasers 
should be retained, but with two very significant excep 
tions. No owner of a Canadian trademark should be able 
to allege that the importation of goods produced by a 
related company -- that is, "members of a group of two or 
more companies one of which, directly or indirectly, owns 
or controls a majority of the issued voting stock of the 
others" 1 __ constitutes infringement of his mark. Simi 
larly, when owners of Canadian marks are linked, either 
directly or indirectly, to unrelated companies through 
licensing agreements, the Canadian owner of the mark 
should not be allowed to restrict the importation of goods 
produced by the other company. The implementation of 
these proposals would have the effect of allowing entry 
into Canada of goods produced abroad by a foreign parent, 
subsidiary or linked company, bearing a mark similar, if 
not identical, to that used on products of the same type 
and quality produced by the Canadian owner. In most other 
circumstances, owners of marks registered in Canada should 
be able to assert in full their right to prevent the 
importation of products of an unrelated company that is 
deliberately infringing or that is the rightful owner of 
an identical mark registered in another country. But in 
order to protect the public interest in competition, the 
proposed Commissioner of Intellectual and Industrial 
Property should have the power to refer to the Competitive 
Practices Tribuna12 any situation in which a trademark may 
be operating to inhibit imports in such a way as to have 
significant adverse effects on efficient use of resources 
in Canada. 

1The Trade Marks Act, Section 2(r). 

2Economic Council of Canada, Interim Report on Competition 
Policy, op. c-i t , , pp. 109-113. 
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None of the trade practices discussed in the 
Interim Report on Competition Polioy is essential to the 
effectiveness with which the trademark system achieves 
its objectives. In that Report, it was proposed that 
price-fixing, resale price maintenance, and geographical 
market allocation within Canada, should be banned 
completely; there is no justification for allowing the 
trademark to be used to shelter such arrangements. In 
addition, the practices which we suggested should come 
within the ambit of the proposed Competitive Practices 
Tribunal should be subjected to that scrutiny, whether 
or not trademark agreements are involved. In other words, 
the existence of a trademark should not confer any privi 
lege to engage in restrictive practices inconsistent with 
the operation of competition policy; nor should it in any 
way affect assessments by the Tribunal of the economic 
effects of various types of business practices. In this 
context, we have in mind such practices as tied sales, 
refusal to deal, and discriminatory pricing and fran 
chising arrangements. 

A prohibition of unfair trade practices is 
currently embodied in Section 7 of the Trade Marks Act. 
This Section deals with misrepresentation and passing-off 
and is used in private actions brought by owners of un 
registered marks. In the past, however, it has not been 
vigorously enforced by government authorities. If the 
proposal to implement new types of marks, presented in a 
later section of this paper, is adopted, the right to 
initiate private action -- that is, suits brought by one 
competitor against another -- should be supplemented by 
more effective means for government action to protect the 
public. In addition, membership in the Paris Convention 
for the Protection of Industrial Property (Article 10 bis) 
obliges Canada to provide effective protection against 
unfair competition. In view of this, we recommend that 
Section 7 be more actively enforced and that penalties 
in the form of fines and expungement be provided. More 
over, we further recommend that this Section should be 
administered either by the Combines Branch or the Consumer 
Bureau of the Department of Consumer and Corporate Affairs, 
in conjunction with Sections 33C and 33D of the Combines 
Investigation Act (dealing with misleading advertising in 
respect of price and other matters) to which it is clearly 
related. 
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Adjusting the Meaning of a Trademark 

Were trademarks entirely similar to other types 
of industrial property in that they too were the result 
of a once-far-all activity, it might be possible to stop 
at this stage, after setting forth proposals designed to 
promote the efficient administration of the system, and 
call the job done. However, to focus only on the preven 
tion of passing-off is to ignore the second and perhaps 
more important function of the trademark system as it is 
currently used: conveying to purchasers relevant informa 
tion to assist in their decision-making. If the trade 
mark system is to perform this function effectively, the 
meaning of a trademark requires clarification and the 
administration of the system must be made substantially 
more effective. 

The "registered-user" provisions were introduced 
into the Canadian trademark system in 1953. That change 
in the legislation has meant that those marks whose use 
has been licensed to persons other than the owner no 
longer play their historic role in signaling that the 
wares or services to which the mark is attached are those 
of the trademark owner. A mark licensed by its owner to 
another may attest to particular features of the product 
or service, but it is neither an indication of source, 
nor an assurance that buyers have recourse to the 
owner, should the performance of the product prove to 
be unsatisfactory. The very ambivalence pervading the 
marks that confront buyers in Canada today has resulted 
in a loss of much of the desirable economic effects which 
it would be possible to achieve were the meaning of the 
mark made considerably less ambiguous. 

There are a number of ways in which the situa 
tion could be remedied and clarification enhanced. One 
could, for example, withdraw the privilege of licensing 
trademarks so that marks would again revert to their 
pre-1953 role as indicators only of source or origin. 
However, in some cases, there are valid economic reasons 
for these registered-user provisions -- for example, 
where the characteristics of the product are such that it 
is not feasible for the domestic market to be served from 
one production centre. Alternatively, the registered 
user provisions could be retained on the condition that 
it be made clear to the potential buyer of the trademarked 
product whether the mark is intended to signify source or 
origin, or on the other hand to indicate characteristics 
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of the product or service to which it is applied, Another 
possible approach includes creating a new form of mark, 
concurrently used by the owner and by licensees, which 
would attest only to the features of the products. This 
new mark would, in other words, carry no implication as 
to source, as do many of the marks currently licensed. 
A similar objective could be achieved by treating licensed 
marks as certification marks. This latter mark testifies 
to the character or quality of the goods or services to 
which it is attached. However, this solution would re 
quire the removal of the restriction presently in the 
Trade Marks Act -- that the owner of a certification mark 
may not himself use the mark. 

Categories of Marks 

After careful consideration of these alterna 
tivèS, we have concluded that there is a need for clari 
fication of the forms of marks. Under the system that 
we propose, a person who wanted to register a mark would 
have three options: 

he could register the mark as a trademark in 
the historic meaning of the term as an indicator 
of source or origin used only by himself (a TM 
mark); 

he could register the mark as a "product mark" 
of which he is the sole user, but file 
"standards" which he defines on registration 
(a PM mark); if he licenses such a mark for use 
by others, this use should be registered (an 
LPM mark) ; 

he could register the mark as a certification 
mark which is licensed for use by others, but 
which he does not use himself, filing standards 
which he defines on registration (a CM mark), 

The similarity between the proposed new LPM 
mark and the certification mark raises the question of 
the possible desirability of merging the latter into the 
former. Nearly all current owners of certification marks, 
however, are organizations interested in the maintenance 
of certain independently defined standards, such as trade 
associations and standards organizations. There seems 
little to be gained in altering this pattern. Furthermore, 
the use of certification marks appears destined to increase 
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in the future, along with an anticipated rise in the 
formulation of performance standards under the sponsorship 
of the proposed Standards Council. We have therefore 
concluded that it appears to be desirable to leave un 
touched the present certification mark as an appropriate 
vehicle for this growth. 

In eliminating the possibility that a licensed 
trademark will mistakenly be taken to indicate source or 
origin, the proposed new LPM mark could help to remove 
confusion. At the same time, the owner of a mark who 
does not wish to license its use but who does wish his 
mark to convey information about the product he is 
selling -- information other than source or origin 
would be able to avail himself of this option via a PM 
mark. To strengthen their marketing capabilities, many 
owners might prefer to convert their present TM mark into 
a PM mark so that it would signal this type of information. 

The particular meaning of a PM mark would be 
established by the owner in the same way that the standards 
with respect to certification marks are now defined, and 
indeed in the same way that particulars are now set out 
and filed in agreements between trademark owners and their 
licensees. The standards and other particulars of such 
agreements would then become available for public inspec 
tion as is now the case for patents and the defined 
standard underlying certification marks, and the Registrar 
should conduct a public-interest examination as he is 
already required to do under present legislation. 

These changes should not pose any significant 
administrative difficulties. The applicant requesting 
registration under the proposed new forms of marks would 
be free to submit his defined standard in whatever terms 
he chose. Where the standards take the form of technical 
specifications, the Trade Marks Office could, upon request 
and with the co-operation of the applicant, undertake to 
assist in translating these specifications into terms 
more meaningful to potential purchasers. We emphasize 
again that this system should be purely voluntary. We 
do not recommend inspection or investigation procedures 
related to the voluntarily supplied characteristics or 
qualities of products or services carrying a PM or LPM 
mark. At the same time, any misleading information should 
be subject to the same procedures or recourses as are 
available in the case of any form of misleading ad 
vertising. 
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In addition to these changes, there are a 
number of other actions which should be undertaken to 
clarify and sharpen the significance and meaning of all 
trademarks, and to enhance the usefulness of the system. 
These relate to the register, its organization and 
administration, and to questions about the use of marks, 
expungement, assignment, renewal, recourse and disparage 
ment. 

The Trademark Register 

Central to the effective functioning of a 
trademark system is a well-ordered and readily accessible 
register of marks. with the continued growth of the use 
of trademarks, the Trade Marks Office, under an Assistant 
Commissioner, will have to expand to an extent necessary 
to facilitate the effective operation of the proposed new 
marks, registration, entry of new marks, and meeting the 
potential for consumer requests that will arise. 

Administrative Co-ordination 

Working relationships between administrators of 
the Trade Marks Act, the proposed Standards Council, and 
the administrators of other Acts such as the National 
Trade Mark and True Labelling Act should be expanded in 
the light of certain related responsibilities and in~ 
terests of these groups. The locus of responsibility for 
representing the public interest in appealing the 
Registrar's decision that a particular mark should or 
should not be granted registration should be clearly 
established, and a better definition of this should be 
provided. 

Possible inconsistencies between the trademark 
system and other legislation such as the Proprietary and 
Patent Medicine Act should be avoided. This latter Act, 
administered by the Food and Drug Directorate, sometimes 
sets somewhat narrower standards of acceptability with 
respect to drug names than does the Trade Marks Act. 
These narrower standards are designed both to prevent 
confusion between patent medicines by forbidding the use 
of similar-sound~ng names and to eliminate exaggerated 
claims, such as for the efficacy of curative powers, 
implied by certain names. A check for consistency at 
an early stage in the application procedure for a new 
trademark should be an obligation on the administrators 
of the trademark system. 
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International Treaties 

Under the terms of the International Convention 
£or the Protectibn of Industrial Property, at the level 
to ~hich Canada has adhered, this Gountry is obliged to 
grant similar ri-ghts to foreign applicants for tradeII\ark, 
registration as are granted to residents, except that 
priority is granted to foreign applications received 
wi thin six months a f't.e r the date of filing of the first 
application. abroad. There are a number .of other inter 
national agreements.affecting trademark registration_to 
which Canada does not belong. These include the Madrid. 
Agreement (composed mainly of European countries), the 
separate union conce~ning the International Registration 

~ of Trade Marks founded in The Hague, and the Agreement 
concerning Prevention of False Indications of Source', all 
of which were implemented in. the early 1890's. We see 
little. to be gained by Canadian participation in these 
unions at this time, but in case future developments offer 
the possibility that membership will at some stage be 
advantageous to Canada, we urge the Department of Consumer 
and 'Corporate Affairs to scrutinize these agreements, at 
five-year intervals, as well ~s any others which may 
emerge in the future, and to report on these reviews in 
its annual reports. 

Classification of Wares 

Canada appears to be one of the few countries 
which does not have a standard classification system for 
categorizing the wares to which a trademark applies. 
Instead, applicants for registered Canadian trademarks 
use their own terminology. As a result, potential buyers 
wishing to discover marks used in connection with any 
particular class of wares cannot readily do so. Nor can 
potential licensees or applicants for new marks now go 
to the trademark register and obtain a list of marks 
used in connection with any product available in Canada, 
such as men's shoes. They are likely to be scattered. 
through a variety of classifications, both broadly and 
narrowly defined. 

A separate union dealing with the International 
Classification of Goods,and Services to which trademarks 
apply was founded by the Agreement of Nice in 1957 and 
came into force in 1961. Its aim is to establish a 
standard international classification system to speed up. 
the searching task and reduce the possibility of error in 
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deciding whether or not to grant registration to a new 
trademark. However, neither Canada nor the United States 
is attending these meetings. We recommend that the 
government should consider whether it would be in Canada's 
best interests to participate in the development of an 
international classification of wares. Alternatively, 
Canada should at least actively explore the possibilities 
of using either existing Canadian standard product classi 
fications, or the classification system now in use in 
the United States. Consideration should also be given to 
exploring appropriate links between the trademark register 
and the information on products and trademarks which is 
collected by other federal government departments. 

Rejections of Registration 

There are certain aspects of the present Act 
that are unclear and unsatisfactory with regard to the 
provisions for rejection of registrations. While it is 
now possible for the public to make objections to registra 
tions, the scope for this needs to be clearer and more 
extensive than at present. These should apply to both 
foreign and domestic applicants and mark owners. The 
present time limit for objections should be reviewed for 
suitability. The Department of Consumer and Corporate 
Affairs should also give serious consideration to the 
developing of a single comprehensive register for all 
trademarks and trade names in Canada. And, in conjunction 
with building a greater positive public awareness of 
trademark registrations, we would like to see an equal 
program applied to expunged marks so that the public can 
be aware of these. 

Penalties for Misuse 

The major disciplinary procedure now available 
to control abuse of the trademark system is the power of 
expungement. The Registrar, at his descretion, may 
expunge a- mark from the register with the agreement of 
the owner or, in the absence of such agreement, may also 
expunge or amend the register on the grounds that the 
mark is not in use. However, the Exchequer Court has the 
power to deal with appeals from his decisions and to 
consider other reasons for expunging all or part of the 
registration of a mark. Noticeably absent from the cri 
teria set out in the Trade Marks Act to govern the deci 
sions of the Court in determining whether or not to ex 
punge a particular mark are issues involving restraint 
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of trade. Expungement on these grounds is however the 
subject of Section 30 of the CoIDbines Investigation Act. 
In the light of the revisions to the Combines Act proposed 
in the Interim Report on Competition PoZicy, we recommend 
that expungement of marks from the register be retained 
as a remedy to be used in cases of violations of the ban 
on per se offences. We also recommend that the Exchequer 
Court be given the power to expunge a mark where the owner 
has failed to comply with an injunction issued by the 
Competitive Practices Tribunal following a hearing in 
which the use of the mark was found to shelter one or more 
practices judged to be undesirable. 

Assignment Provisions 

It is important to both buyer and seller that 
there be no confusion as to what a registered mark is 
intended to signify. The elimination of such confusion 
is the basis upon which the statutes and jurisprudence 
concerning trademarks have developed and has been the 
major thrust of our recommendations thus far. One further 
area of possible confusion remains to be considered -- 
the sale or assignment of a mark to another party by its 
owner. The present legal provision which requires 
conspicuous public notification when such assignment 
occurs needs a clear and more explicit place in the 
legislation so that it will be carried out more in prac 
tice. The ownership of many marks changes hands in the 
course of a year. There were, for example, 5,449 assign 
ments of trademarks in the year ending March 1969. Our 
proposed new categories of marks should help to lessen 
confusion in this field. The new PM mark would of course 
be freely assignable. An appropriate means for notifica 
tion of the fact that a TM mark is under new ownership 
could be developed by the Consumer Information Section 
of the Department of Consumer and Corporate Affairs. 

Term and Renewal 

The present term is 15 years, with provision 
for repeated renewals for a similar term provided only 
that the mark is in use. We recommend that this be 
continued, but that affidavits be submitted every five 
years to confirm that the marks are still in effective 
commercial use and to provide updating and renewal of 
information on characteristics of PM, LPM and CM marks. 
In addition, owners of the latter marks should be required 
to file information on changed product characteristics 
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whenever s i.qn i f i.cant; changes occur. The discretionary 
power now given. to the Registrar under Section 44(3) of 
the Ac t., which a Ll.ows him to excuse non-use in certain' 
circumstances, should be retained. In addition, the Act 
should provide ·that when' a mark is expunged or is allowed 
to expire voluntarily, it cannot be reissued for a period 
long enough to allow the public's familiarity wi th it to 
disperse. 

Recourse 

One recommendation put forward earlier in this 
chapter was that certain information be made available to 1 
the general public on request directly from the Trade 
Marks Office. We have also suggested that relevant facts 
such as the existence of registered users of particular 
marks and that defined standards of goods or services 
covered by marks be disclosed. In situations in which 
the wares of the licensee are found by a buyer to be in 
default of these standards ·in some material respect, the 
buyer shoUld have recourse to the owner of the mark and/ 
or to his ~ Li cerisee, coupling them both in any action for 
damages. Similarly, the owner of a mark should have 
recourse· to- any licensed user who fails to conform to 
the standards he has imposed. 

Disparagement 

Finally, if the system is té function at all 
well~ there must be a certain amount of activity directed 
towards the making of product comparisons for the benefit 
of buyers. Sellers themselves may be induced to provide 
more of this type of information if Section 22 of the Act 
were to be changed. This Section forbids the use, in 
association with wares or services, of a trademark owned 
by another person in such a way as to depreciate the value 
of the goodwill attaching to the mark. This broad prohi 
bition needs to be narrowed in order to permit accurate 
statements by competitors as to the comparative advantages 
of their products. In conjunction with this, stronger 
penalties for false claims should be imposed. Appropriate 
provisions should be made to apply to governments and to 
buyers' testing organizations, since it is important that 
they understand themselves to be free from the threat of 
prosecution under this Section when they make correct 
statements about products. Comparative information across 
a whole product classification should also be developed, 
from time to time, by the Department of Consumer and 
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Corporate Affairs from the information filed in the Trade 
Marks Office. Since descriptive terms as to the standards 
imposed on licensees are supplied by the owner himself, 
such product tables as might be produced should not meet 
the usual objections that are made with respect to 
government-sponsored product test results. The Department 
might also be expected to make public other forms of 
useful information, such as new marks, new firms, new 
products, and any other relevant factors capable of assist 
ing purchasing agencies, including households, in their 
decision-making. I 
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CHAPTER 9 

CONCLUSION 

In this last of the three main Reports containing 
the Economic Council's policy recommendations under the 
government Reference of July 22, 1966, it is timely and 
appropriate to look back and review briefly some principal 
features of the general approach that has been adopted - 
an approach that has substantially affected the final out 
come in terms of analysis and recommendations. 

The Economic Council was asked to report on three 
areas of federal government policy: consumer affa-irs, 
competition policy, and policy -concerning intellectual and 
industrial property. The terms of reference clearly 
implied that the Council should try to bring all these 
hitherto rather specialized and under-researched policies 
more into the mainstream of economic policy-making in 
Canada and also to relate them better to each other. 

This has indeed been attempted in a variety of 
ways. For example, various opportunities have been used, 
in the course of the three Reports, to make illuminating 
references back to matters examined in an earlier Report, 
or to anticipate problems to be dealt with in a later 
Report. But an even larger part of the task of relating 
and tying together has been done through the employment 
hf the three underlying themes mentioned in the opening 
cil hapter of this Report: 

1. The importance of the general public and 
consumer interest in these as in other areas 
of economic policy. 

2. The importance of using efficiently, in a 
dynamic as well as a static sense, the real 
resources available to the Canadian economy. 

3. The economic importance of knowledge and 
information. 

During the period of our work, the first of 
these themes -- the consumer interest -- has for v~rious 
reasons corne to be expressed more forcefully in Canada 
and other countries. As with all awakenings, certain 
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expressions of it have at times tended to be exaggerated. 
Some businessmen have even wondered aloud whether the rise 
of the consumer movement means that the views of those who 
have worked for a long time in a· line of economic activity 
and learned its intricacies will no longer be properly 
heard and that significant information available from 
p roduce r and distributor sour ce s will not be taken 
adequately .i-nt;o account in the f,ormulatioJ,1: of gover.nment 
po l.i cy . 

It should not, of course, mean anything of-the 
kind; nor does it, in large part. T~e real significance 
of the consumer .movemerrt 'is twofold. First, in a market 
economy whose main ultimate purpose Ls the improvement of 

.general welfare, consumers have .a supr eme l.y important role 
to play. But their performance of this role is hampered 
by their very vastness .and amorphousne ss as a group and 
the consequent difficulties pf-getting concerted attention 
focused effectively on issues which, wnen the public is 
made properly'aware of them, are seen to be of widespread 
interest and'concern. Another major qifficulty is 
consumers' lac~ of solid and re1evant information (as 
opposed to "noise") about commodities and markets in a 
technologically and economically complex. society. Three 
fundamental purposes of the consumer movement,- therefore, 
have been, (1) to give consumers a greater measure of the 
self-awareness,· confidence and cohesion that many other 
interest groups in the cOIl)Itlunity have, long possessed; 
(2) to make consumers a great deal.better informed; and 
(3) to protect cons\lmers more directly against various 
hazards which are of such a character that information 
alone cannot do the job. 

Thersecond significance of the consumer movement 
and the .concept of the consumer interest is as a touchstone 
and guide to economic policy -~ particularly in situations 
where the decisions to be made are difficult enough 
inherently and;are rendereq;even ,more so by clashes of 
Lrrt.er e s t. between var i.ous groups and by angry controversy 
about such matters as "free enterprise versus socialism", 
"monopoly", "fair competition" and "property rights". As 
it happens, the areas of economic policy covered by our 
three Reports are especially thickly studded with situa 
tions of this kind, and the concept of the general public 
and consumer interest has proved inval~able in steering 
what we. hope will be accepted as a reasonably steady and 
consistent course through them. When an economic policy 
issue becomes. particularly angry, complex and impenetrable, 
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it is usually he l.pf u l to stop and ask the s i.mpLe but 
fundamental question, "What is the economic system ;really 
in-aid of?" Adam Smith's answer, that "Consumption is the 
sole end and purpose of all production ... " still has 
great power to resolve contentious policy questions 
satisfactorily. Its use does not mean that "the producer 
always loses". Rather, it means that in the long run the 
general body of producers will gain~ inasmuch as more of 
the right things are likely to be produced in the right 
places at the right times. 

There is a danger in what might be called "false 
confrontations" between consumer and producer interests. 
Such confrontations can sometimes obscure the real diffi 
culties .in a problem and persuade governments that the way 
to solve the problem is merely to find some middle-of-the 
road compromise between the positions taken by the most 
vociferous spokesmen on either side. The adversary 
technique for resolving issues has its rightfully honoured 
place in -Canadian society, notably in parliamentary debate, 
and in the court room. But there are some problems that 
can be put into much better shape for parliamentary and 
judicial consideration if they are not treated in the 
first instance as simple confrontations, between, for 
example, authors and the reading public in the case of 
copyright. The public has a very definite interest in 
getting more good books written; it is not opposed to the 
interests of authors in that sense. The real issue is 
more complicated -- the real task to discern and make 
effective the deeper, long-run interest of the public in 
seeing that the worthwhile expressions of authors are 
first made and committed to some suitable medium, and then 
conveyed to as many potentially interested people as 
pos s i.b Le , 

The second of the unifying themes of these 
Reports has been the efficient allocation of the resources 
of the Canadian economy. This, too, is an essential touch 
stone for policy-making, though not of course always an 
easy one to apply, especially in the face of such questions 
as whether a corporate merger policy or a change in the 
patent system will shift resources in certain directions - 
for example, towards more innovative activity -- that are 
likely to ~ncrease the general welfare of Canadians in the 
longer run. Ther~ are international aspects of these 
matters that can prove particularly perplexing in Canada. 
Nevertheless, like the consumer interest, the efficiency 
concept has proved to have considerable ~cutting-through" 
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power. It was especially helpful in arriving at proposals 
for a more consistent competition policy and in examining 
critically much of the traditional lore that has character 
ized both sides of the long-standing controversies sur 
rounding patent and copyright systems. 

The final unifying theme has been the growing 
importance of knowledge ana information in a society such 
as Canada's. This theme has been sounded particularly 
loudly in the present document, notably in the treatment 
of copyright and computerized information systems, but it 
also appeared in a major way in the first Report which 
focused special attention on the consumer's need for better jl 
information, and outlined some policy proposals designed 
to provide it. In the Canada of the future, an increasing 
proportion of economic issues are going to be information 
issues, and the economics of information is an area that 
urgently needs more research and analysis. 
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Arthur J. R. Smith, 
Chairman 
Otto E. ThOr, 
V iu-Chairman and 
Diredor 
MI'8. Sylvia Ostry, 
Director 

Paul Babey 
W. J. Bennett 
François E. C1eyn 

Robert M. Fowler 
Roger Gaudry 
David L. Kirk 
Walter C. Koerner 
William Ladyman 
Stanley A. Little 
Donald MacDonald 
Ian M. MacKeigan 
Maxwell W. Mackenzie 
William Mahoney 
Hugh A. Martin 

Fred Belaire, 
Seaetarr/ 
220 

One final comment is that a great deal of the 
subject matter covered by this Reference had the unmistak 
able earmarks, when we first encountered it, of material 
that had been lying about for much too long undisturbed, 
or at any rate very little disturbed. The world had 
changed, and some very significant areas of Canadian 
economic policy had not changed enough with it. This 
should not be allowed to happen again. The world is now 
changing, if anything, even faster, and future reviews of 
these policies should be more frequent and in some sectors 
virtually continuous. In addition, we suggest that a more 
formal and comprehensive public review of these policies 
should be undertaken at least once a decade. This review 
should cover the goals of the policies, the means employed 
for attaining them, and careful evaluation of the effective 
ness of these policies in serving the evolving needs of 
Canadians. 



APPENDIX A 

SUPPLEMENTARY NOTE ON PROPERTY RIGHTS AND 
INTELLECTUAL AND INDUSTRIAL PROPERTY 

A "mixed", quasi-capitalist economy such as 
Canada's, whose operation continues to rely heavily upon 
a decentralized market-price system, is characterized by 
the widespread holding of rights in tangible and 
intangible property of various kinds. The State itself 
directly holds some of these rights (for example, its 
rights in Crown lands and government buildings), but 
the majority are held by private individuals and groups, 
with the State providing a structure of law and admini 
stration one of whose functions is to define and enforce 
these private rights and so make them economically and 
otherwise significant. 

In a completely lawless society, private 
property rights would be significant only to the extent 
that the "owners" could personally enforce their claims 
to them. An "owner" might, for example, be able to hold 
on to a house and enjoy its shelter and protection by 
fortifying it, building a moat around it, and hiring 
armed retainers. Canadians, however, live under a rule 
of law, which effectively means that property rights are 
to a great extent what the law makes them. The law may 
do much to strengthen a private person's hold on a piece 
of property which he claims, but rarely, if ever, does 
it grant him the absolutely unrestricted use of it. 
This is why it is important, in an economic context as 
well as other contexts, to think in terms of "property 
rights" rather than simply "property" and to specify 
what these rights do and do not entail: 

"In everyday conversation we usually speak 
of 'property' rather than 'property rights', but 
the contra~tion is misleading if it tends to 
make us think of property as things rather than 
as rights, or of ownership as outright rather 
than circumscribed. The concepts of property 
and ownership are created by, defined by, and 
therefore limited by, a society's system of law. 
When you own a car, you own a set of legally 
defined rights to use the vehicle in certain 
ways and not in others; you may not use it as 
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a personal weapon, for example, nor may you 
leave it unattended beside a fire hydrant. 
Among the most important rights you do have 
are the right to prevent others from using 
the vehicle, except with your permission and 
on your terms, and the right to divest your 
self of your ownership rights in the vehicle 
by 'selling them to someone else. We may say, 
then, that ownership always consists of (1) ~ 
set of rights to use property in certain ways 
(and a set of negative rights or prohibitions, 
that prevent its use in other ways); (2) a right 
to prevent others from exercising those rights, 
or to set the terms on which others may exercise 
them; and (3) a right to sell your property 
rights. "I 

The extent of private rights in property can 
have great political and sociological significance, 
notably at times when, as in seventeenth-century England 
and eighteenth-century France, the extent and distribu 
tion of property rights becomes one of the central 
issues in a major political and social revolution. Even 
at such junctures, however, the underlying struggle ,is 
more likely than not to involve strong elements of out 
right economic interest as well, and at most times people 
appear to value the rights in property which the law 
grants them primarily for their ability to generate a 
stream of economic satisfaction of "income", using that 
word in its broadest sense. This "income" may take 
various forms. It may be the unmeasured satisfaction 
which a family obtains from its property right in a 
television set; it may be the imputed income which that 
same family derives from its equity in the family home; 
or it may be the money income which the head of the 
household obtains from his property right in a truck or 
a retail store. As a general rule, the broader and less 
circumscribed are the legal rights in a property, the 
greater will be the capacity of that property to return 

IJ. H. Dales, Pollution~ Prope~ty and P~ices, Toronto, 
Toronto University Press, 1969, pp. 58-59. 
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a stream of "income" to the person holding the rights, I 
and the greater, consequently, will be the selling price 
of those rights. 

The income-generating capacity and market 
value of any piece of property rarely stand still for 
very long, and may indeed fluctuate widely over time. 
Among the numerous factors responsible for such fluc 
tuations are various actions by the State. Some of these 
actions may impinge fairly directly upon property values, 
as when a municipality rezones an area to permit the 
construction of high-rise apartment buildings, to the 
advantage of those whose properties are snapped up by 
developers, but to the disadvantage of those whose 
properties become overshadowed. In other cases, the 
impact may be less direct, but not necessarily less 
significant on that account. If, for example, a central 
government pursues a sternly anti-inflationary policy, 
using "classical" weapons of fiscal and monetary 
restraint, and if it largely succeeds in its purposes 
but only at the cost of heavy unemployment and slow 
economic growth, some properties such as used construc 
tion machinery may, for the time :eeing at least, suffer 
declines in their earning potential and resale value, 
while the stage may be set for bther assets (such as 
bonds) to rise in value. 

The State, then, in its pursuit of various 
objectives of public policy, is constantly doing things 
that affect the economic value of private property 
rights, sometimes enlarging that value and sometimes 
contracting it. When the State takes the step of 
instituting laws of intellectual arid industrial property, 
it enlarges the economic value to certain persons of some 
kinds of ideas and expressions of ideas and the goodwill 
of trademark-using enterprises, It does so by making 
these things less easily appropriable by all and sundry, 
and more capable, therefore, of returning,appreciable 
streams of income to their first holders and contractual 

Ipor the stream of income to flow, there may of course 
have to be substantial applications of other productive 
inputs. Even a very fertile piece of farmland, for 
instance, will not yield income until significant 
amounts of labour and machinery are used to make it 
bear a crop. 
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assignees. Its main purpose, as mentioned earlier, is 
to shift more of society's real resources into certain 
informational and innovative activities. 

As with other property rights, the economic 
value of patents, copyrights, trademarks and registered 
industrial designs can be importantly affected by a 
great variety of factors, including other government 
policies. If a government places substantial orders for 
highly sophisticated defence hardware, the value of some 
patents may be enhanced. If it raises the minimum 
school-leaving age or increases the number of university 
places available, some book copyrights are likely to 
appreciate. If, on the other hand, it orders the with 
drawal from the market of a well-known product on health 
and safety grounds, some manufacturer's trademark may 
become considerably less valuable. 

In the light of all this, the simple declara 
tion that an inventor has a property right in his 
invention and an author a property right in his book is 
not really the fundamental and broadly illuminating 
proposition that it is sometimes made out to be. The 
legal property rights involved are more specifically 
limited than most, and they do not form part of any all 
encompassing universe of property rights in every sort 
of creative emanation of the human brain inasmuch as 
some of the most important of all such emanations enjoy 
no direct legal protection whatever. The key issue is 
rather one of whether, in the light of all the economic 
and other circumstances, the law is providing incentives 
for inventors, authors and others that efficiently 
promote the attainment of the innovational and informa 
tion goals of society: 

"Few writings on the subject of intellec- 
tual property expose the circular and issue 
begging use constantly made of the word 'property'. 
'Property', of course, means little more than 
legal protection for a claim made by a person. 
It usually refers to the guarantee of an entitle 
ment to exclude. The reasons for finding such 
an entitlement necessitate, in intellectual 
property law as in all other areas of law, an 
enquiry as to whether the conditions of protec 
tion are met. But whatever the precise 
definition of 'property', the point here is 
that it is not reason to say that something 
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deserves proteètion because it is 'property'; 
'property' is a shorthand description for a 
concZusion of law. It is meaningless, for ex 
ample, to claim protection on the ground that 
one has 'natural property rights' in some 
thing. Land and moveable goods are commonly 
called 'property' because they are typical 
subjects over which exclusive rights are 
recognized by law, but whenever the existence 
or extent of a right to exclude is challenged 
no assistance is gained by stating that one's 
interest is 'property'. Particularly must all 
fog be lifted for the next few years when some 
copyright law reform in Canada may reasonably 
be expected. Wringing hands or raising voices 
over 'expropriation of property' or 'piracy' 
or quoting the eighth commandment, will not 
contribute to the settlement of issues beyond 
providing an inarticulate point of view, 
without reasons, on policy questions concern 
ing both the fact and form of incentive to be 
provided to creators. "I 

As is argued in the above quotation, it does 
not essentially alter matters to characterize rights in 
intellectual and industrial property as "natural" or 
"fundamental" rights. This is not to deny the historical 
importance and the persisting political importance of 
"natural-rights" doctrines. They have played and continue 
to play a highly significant role in the evolution of 
human societies. People who firmly believe that they 
possess not just an interest in some objective, but a 
basic "natural right" in it, are likely to be more 
vigorous and indefatigable in the pursuit of that 
objective.2 But however passionately may be pressed 

IBruce C. McDonald, Review of second edition of H. G. Fox, 
"The Canadian Law of Copyright and Industrial Designs", 
Canadian Bar Review, vol. XLVII, 1969, p. 145. 

2"No taxation without representation", "equality before 
the law", and "no discrimination on account of race, 
sex, creed or colour" are examples of objectives which 
many people would hold to be "natural rights". 
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the claim to a set of rights -- whatever language may be 
used to indicate that the claims in question are believed 
to be of a superior order -- the granting of legal 
protection to property rights within a democratic society 
must usually be done by a legislature, the members of 
which, if they are wise, will be careful to ask what 
purposes are expected to be served by the extension of 
legal protection and whether on balance these purposes 
are likely to be in the best interests of society. 

It is often pointed out that in the United 
States, the rights of authors and inventors are enshrined 
in the Constitution. That document does indeed deal with 
such rights, but the context and language of the relevant 
passage are worth noting. The passage occurs not in the 
Bill of Rights, but in the enumeration of the powers of 
the Congress, which are stated to include, among other 
things, the power " ... to promote the Progress of Science 
and useful Arts, by securing for limited times to Authors 
and Inventors the exclusive Right to their respective 
Writings and Discoveries .... " In other words, a limited 
right is granted in order to promote a stated social end. 
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SOME INTERNATIONAL COMPARISONS OF BOOK PRICES 

Consistent with our concern for the inter 
national price discrimination that tends to exist to the 
disadvantage of the Canadian book buyers, ,it was decided 
to make a brief review of the prices for books in Canada 
and England. These two countries were chosen because 
there is no tariff between these two markets,l and if 
trade were as free and uninhibited as the law intended, 
then one could expect to find a price pattern that showed 
approximately equal prices, after adjustments for ship 
ping and handling charges. However, the Canadian copy 
right law restricts importation of books in quantity. 
Specifically, it restricts importation to two copies for 
one's own use, or one copy for any use. Even this limited 
importation is restricted to a country adhering to the 
Berne Convention. This barrier can, and in fact does, 
allow firms to practise price discrimination, even though 
a free-trade tariff policy is in effect. Publishers and 
distributors who control importation through copyright 
law may charge a different price for material sold in 
Canada than for that sold elsewhere, and evidence indi 
cates that the Canadian price is generally higher. In 
recent years many Canadians, particularly those in the 
academic community, have noticed such a price difference 
and have begun to purchase around the barrier. For 
example, in the catalogue for one famous bookstore in 
England, the advertising notice states: 

"Books from this catalogue will be supplied 
to cus-tomer-s overseas at the English net pub 
lished price (as given here), with a surcharge 
of about 7 per cent for postage and insurance. 
The resulting prices should be markedly cheaper 
than any current locally." 

Tb find whether such a consistent difference 
does in fact exist, prices of a sample of books -f r orn 
several Bz i.b Ls h and Canad.i an sources were compared. 

lWhile there are a variety of exemptions (for such items 
as educational books, religious books, and others) there 
is a Canadian tariff of 10 per cent on English language 
books imported to Canada. The British preferential 
tariff rates allow duty-free entry of their books. 
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In these comparisons, the suggested retail purchase 
prices of books in Canada were considered in relation 
to the total price of the same books purchased in England 
and imported to Canada under the provisions of the Copy 
right Act's Section 28. The Canadian prices were taken 
from retail price lists issued by several individual 
publishers, which include no delivery charges; I English 
prices were taken from the catalogues of several large 
British retail booksellers. The latter were then con 
verted to Canadian dollars at the official exchange 
rate and adjusted to include a 7 per cent postage and 
handling charge.2 In all cases, the comparisons were 
made on identical books from catalogues covering equiva 
lent points in time. In total, 125 title comparisons 
were made, divided among three booksellers and six 
publishers in the following manner~ 

Table B-1 

NUMBER OF COf.1PARISONS IN SAMPLE 

Brltish Retall Bookseller 

Can~dian Publisher 
Blackwell's 
Book Shop 

Foyle's Economist's 
Book Shop Book Shop 
(Per cent) 

Everyman's 
Dent Pub. Co. 
Clarke-Irwin 
Musson Book Co. 
Macmillan 
McGraw-Hill 

56 
12 
36 
1 

4 
4 

8 
4 

IThe suggested list prices tend to be followed by most 
bookstores. Typical author's rayaIt¥" co~tracts,do not 
allow tor royalties if the actual prl.ce l.S consl.dered 
one that is lower and intended to dispose of "remainders", 
i.e. items unsaleable at the s~gqested list price. 

2The 7 per cent surcharge is representative of th~t 
required by British booksellers for postage and In 
surance. 
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In all cases except two, the total price of 
the book imported from England was found to be signifi 
cantly lower than the Canadian suggested retail price. 
The two exceptions were Canadian psychology textbooks 
published by McGraw-Hill, and the comparisons in this 
case were with the Economist's Book Shop. For all books 
in the sample, the average delivered price for a book 
from a British source was about 30 per cent below the 
Canadian retail price.1 The average price differentials 
for separate publishers and booksellers are given in 
Table B-2. 

Table B-2 

PERCENTAGE NET PRICE DIFFERENTIALS* 

British Retail Bookseller 

Canadian Publisher 
Blackwell's 
Book Shop 

Foyle's Economist's 
Book Shop Book Shop 
(Per cent) 

Everyman's 
Dent Pub. Co. 
Clarke-Irwin 
Musson Book Co. 
Macmillan 
McGraw-Hill 

30.7 
32.8 
31. 9 
38.9 

31.4 
27.4 

20.9 
13.7 

Average Overall Price Differential ... 30 per cent 

*These percentage calculations are based on the Canadian 
suggested retail price less the British price including 
shipping costs divided by the former. 

IThere is, however, a delivery delay arising from the 
shipment of books (shipping is by sea and typically 
takes about six weeks). But delivery delays may also 
occur for out-of-stock books from Canadian sources, 
and in any event are nOt always of major importance 
to purchasers. 
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SOME SAMPLE SURVEYS ON THE USE OF 
PHOTOCOPYING MACHINES 

In view of the expanding use of photocopying 
machines and th~ potential copyright threat they pose, 
it is helpful to examine the evidence on the use of such 
machines as related to copyrighted material. While the 
available evidence is scarce, there are some data that 
can be indicative of the effect of these machines. 
Several results of a recent survey conducted at one 
major Canadian university and an earlier study done at 
American libraries are summarized below.l Based on these 
results, it does not appear that serious damage has as 
yet been done, in terms of reduced publications or sales, 
to Canadian publishers and authors, nor to commercial 
publishers and authors in general. 

In the Canadian sample, only 11 per cent of 
the pages copied were from Canadian publications.2 Among 
the six individual publishers copied most frequently, only 
one particular Canadian publisher, an academic press, stood 
out. Also, no more than 32 per cent of the total sample 

lR. H. Blackburn, "Photocopying in a University Library", 
Scholarly Publishing, vol. 2, no. l, October- 1970, 
pp. 49-58, and R. H. Blackburn, "Canadian Content in a 
Sample of Photocopying", Canadian Library Journal, 
vol.-27, no. 5, September-October 1970, pp. 332-34Q, 
which is a more extensive report of the same study. 
Also, G. B. Sophar and L. B. Heilprin, The Determination 
of Legal Facts and Economic Guideposts with Respect to 
the Dissemination of Scientific and Educational Infor 
mation as It Is Affected by Copyright - A Status Report, 
Washington, D.C.: Bureau of Research, Office of Educa 
tion, U.s. Department of Health, Education and Welfare, 
1967, p. iii. This Study involved a very detailed sur 
vey of six libraries and a less-detailed one of 60 others. 

2Studies in progress at other Canadian universities tend 
to indicate a similar, or even lower, level of Canadian 
content subject to photocopying. 
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of titles were, or had been, available from a Canadian 
source. An exami.nat i on of the smaller group of items 
copied, the Canadian monographs, showed that only 18 per 
cent of these were available on the current listings of 
Canadian publishers at the time of the survey. This 
latter finding tends to support the opinion that the 
lack of ready availability of the work is an important 
motivation in photocopying and that the copying done is 
not now of critical importance to Canadian publishers. 

A second set of points made in the two studies 
was that the greatest portion of copied work was from 
academic serial publications. In the Canadian study this 
group was 75 per cent of the total; in the American study 
copying of scholarly serials amounted to nearly 90 per 
cent of the total, as measured by titles. These scholarly 
journals are typically nonprofit publicationsl and they 
rarely pay any royalties to contributors. In fact it is 
becoming an accepted practice for certain of these 
journals to request from authors a "page-charge" prior 
to publishing. The author's desire here is of course 
for maximum dissemination of information possibly lead 
ing to greater professional prestige and advanced 
positions. Since it was also found, in both the American 
and Canadian studies, that the majority of copied works 
was from works published within the last ten years, it 
would appear that the photocopier's main use is for 
widespread dissemination of modern work in the nonprofit 
fields of research and education. 

A third interesting point noted in both the 
studies was that multiple copying of a work was very 
rare. In the Canadian survey only 1 per cent of the 
works were copied more than once, while the correspond 
ing American figure was 3 per cent. In the Canadian 
sample it was also found that the average number of 
pages copied on each occasion was only 12. These facts 
suggest that the photocopier is not being used to any 
significant extent for the mass production of textbooks 
for the student market. 

lMost learned journals are subsidized by governments or 
professional associations. See M. B. Nimmer, "New 
Technology and the Law of Copyright: Reprography and 
Computers", U.C.L.A. Law Review, vol. 15, no. 3, p. 945. 
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The foregoing is not a complete picture but 
only refers to details in two recent studies. However, 
there have been at least three other studies done on the 
practices of library photocopying, and their effects. 
In evaluating these studies, one author has concluded, 
"Publishers' claims that photocopying has led to a loss 
of sales are hardly supported by statistics of sales 
during the period in which photocopying has become in 
creasingly available, convenient, and inexpensive".l 
Thus it would seem fair to conclude from the available 
evidence that, at present, the photocopying machine is 
not a significant threat to Canadian publishers, espe 
cially where they have material available for purchase 
quickly and conveniently. 

IVerner W. Clapp, "Copyright: A Librarian's View", 
D. M. Knight and E. S. Nourse (eds.), Libraries at 
Large~ Tradition~ Innovation and the NationaL Interest, 
New York, R. R. Bowker Co., 1969, p. 260. 



APPENDIX D 

REVENUES AND EXPENDITURES OF THE 
PATENT, COPYRIGHT, INDUSTRIAL DESIGN AND 

TRADE MARKS BRANCHES 

Patent and Copyright Office 

With respect to patents, copyrights, and industrial 
designs:1 

Fiscal Year Ended 
31 March 1970 

Fees from all sources 
Total Expenditures 

$5,239,120 
$4,633,597 

Trade Marks Office 

Fiscal Year Ended 
31 March 1970 

Fees from all sources 
Total Expenditures 

$ 869,319 
$ 510,000 

IThese three branches are all operated under the office 
of the Commissioner of Patents and their accounting is 
therefore amalgamated. In fiscal year 1968-69 the regis 
tration fees for the Patent Branch were $1,242,865; for 
the Copyright Branch, $24,909; and for the Industrial 
Design Branch, $6,351. The expenditures in 1968-69 were 
broken down by the following approximate proportions: 
Patent Branch, 97 per cent, and the Copyright and Indus 
trial Design Branch, 3 per cent. The relatively high 
proportion for the Patent Branch is due primarily to the 
large staff of examiners employed therein. 
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LIST OF WR.ITTEN BRIEFS SUBMITTED 
TO THE ECONOMIC COUNCIL OF CANADA ON 
THE SUBJECT MATTER OF THE REFERENCE 

Person or Group Presenting Brief 

1. Arc Sound Ltd.; Bay Music Co. 
Ltd.; Canint Music Corp. Ltd. 

2. Association of Canadian Indus 
trial Designers 

3. Bakery Council of Canada 

4. BMI Canada Ltd. 

5. George M. Brownell 

6. The Canada Council 

7. Canadian Consumers' Protest 
Association 

8. Canadian Association of 
Broadcasters 

9. Canadian Association of 
provincial Liquor Commissioners 

10. Canadian Association of 
University Teachers and The 
Ontario Universities Television 
Council 

11. Canadian Booksellers 
Association 

12. Canadian Chamber of Commerce 

13. Canadian Copyright Institute 

14. Canadian Electrical Manufac 
turers Association 
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Subject Matter 

Copyright 

Industrial Design 

Combines 

copyright 

Patents 

Copyright 

Consumer Affairs 

Copyright 

Combines 

Copyright 

Copyright 

Combines 

Copyright 

Consumer Affairs, 
Combines, and I&IP* 



Person or Group Presenting Brief. 

15. Canadian Export Association' 

16. Canadian Football League 

17. Canadian Gas Association 

18. Canadian Manufacturers 
Association 

19. Canadian Music Publishers 
Association 

20. Canadian Pulp and Paper 
Association 

21. Canadian Record Manufacturers 
Association 

22. Chemical Institute of Canada 

23. Ciba Company; Geigy (Canada) 
Ltd.; Hoffman-Laroche Ltd.; 
Sandoz (Canada) Ltd. 

24. CAPAC (Composers, Authors and 
Publishers Association of Canada 
Lt.d ,) . 

25. Connaught 'Medical Researeh Labs 

26. Consumers Association of Canada 

27. Mr. Harper'crisp 

28. Charles E. Frosst·& Co. 

29. Greater Ottawa Truckers 
Association 

30. Grocery Products Manufacturers 
of Canada 

31. Imperial Oil Ltd. 
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Su'bject Matter.: 

Patents' '/ 

Copyright 

Consumer Affairs 

Combines, 
I&IP 

Copyright 

Combines 

Copyright 

Patents 

Patents 

Copyright, 

Patents 

Consumer Affairs, 
Combines 

Combines 

,Patents 

Combines' 

Consumer Affairs, 
Combines 

Combines 
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Person or Group Presenting Brief 

32. Kirkland Lake Inflation 
Fighters 

33. Laurentian Music 

34. Meat Packers Council of Canada 

35. Mitches and Mitches 

36. Maniacco's Auto Service 

37. National Automotive Trades 
Associàtion 

38. Northern Electric Company Ltd. 

39. ottawa Consumers' Protest 
Association 

40. Patent and Trade Mark Institute 
of Canada 

41. Pharmaceutical Manufacturers 
Association of Canada 

42. Quebec Women's League 

43. Retail Council of Canada 

44. Surnrnerlea Music 

Subject Matter 

Consumer Affairs 

copyright 

Consumer Affairs, 
Combines 

copyright 

Combines 

Combines 

Combines, I&IP 

Consumer Affairs 

I&IP 

Patents 

Consumer Affairs 

Consumer Affairs, 
Combines 

Copyright 

45. Gordon V. Thompson Ltd.; Chappel Copyright 
& Co. Ltd.; Leeds Music (Canada) 
Ltd.; Southern Music Publishing 
Co. (Canada) Ltd.; Boosey & 
Hawkes (Canada) Ltd. 

46. F. H. Walker Patents 

* I&IP is a short form for the words Intellectual and 
Industrial Property, the subject of the third part of 
the Reference. 
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