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- Reviewing CEPA: An Oveiview of_the lIssues". . U T T g

leonuc‘r oN

The Canadzan Envzronmental Protectzon Act (CEPA) was proclalmed in- 1988 and is'a -

- oomerstone of federal envu‘onmental plotect1on leg1slat1on Its orlglns stem fiom the: ma301 -
'A_'envn onmental issues of the early 1980s — the control of toxic substances At the time,: 1t _
- \:was becomlng clear that the Envlronmental Contaminants Act, the federal govemment S
" primary piece of legislation | to protect the environment and human health from - .27 >
. "'contamlnatron by chemlcals was 1nadequate to.deal with the multlphclty of ploblems o
‘ -assoc1ated w1th toxic substances CEPA was. 1ntended to flll in-the many gaps that ex1sted f L
o at that t1me in the management of tox1c substances :

In add1tlon to p1ov1d1ng a llfe cycle approach to the management of tox1c substances :
CEPA was. desrgned to consalidate, in-a single comprehens1ve env1ronmental protectlon

- .statute, d1spa1ate elements and authorrtres that weré ¢contained i in. five acts admlnrstered by o : ;

" :’_,f ~Environment Canada; to ensure greater consrstency in-enforcement; to increas¢ prev1ously L
©llow penaltles ‘for. env1ronmental offenses to provide for inter governmental agreements, '

to stipulate. fede1 al- prov1nc1al and pubhc consultatron on specific envnonmental matters

‘to allow citizens greater-accéss to the law to 1mp1 ove-the federal govemment S own S

L envnonmental performance and standards on fede1al lands, 1nc1ud1ng Ind1an reserves;.and” . - lg -
1o enable Canada to fulfll spec1f1c 1ntematlonal environmental: protectlon obhgatrons CEPA . o

- also’ 1equ11es the creatlon of environmental quahty obJectlves gu1de11nes codes of practlce v
“- and 1egula1 1eport1ng on the state of Canada s envnonment :

Sectlon 139 of CEPA requires a rev1ew of its adm1n1st1atlon by a comm1ttee of s

B Parhament w1th1n five years of its enactment and a 1eport to Parllament of any suggested
;_changes to the Actor 1ts adn11n1stratlon The five- -year ann1ve1sa1y was in’ June 1993 A"
. -motion 1efemng the matter to the Stand1ng Corninittee on the Environment was appr oved
by the House on. June 8,1993. The work of. the Parhamentary Comm1ttee d1d not: begln
. untrl 1994 because of the summer recess and the electlon -

Envnonment Canada and Health Canada have prepared this i 1ssues overvrew paper to

L ass1st the Palhamentary Commlttee Its pulpose isto 1dent1fy key i issues important for an’

examrnatlon of the adequacy of exlstrng provisions of CEPA and cons1deratron of new areas .

_ _'V~ 'needed to expand and strengthen the Act.” This paper also identifies the factors, ‘such as flscal- R
; 1est1a1nt and federal/p1 ov1nc1al/ter11tor1al 1oles and 1espons1b111t1es, that should be taken into, o o
_ account dur1ng the examination of the issites. It i also'intended to stlmulate d1alogue on R
. 1ssues 1elated to the Act and to fac1l1tate the sharlng of rdeas among 1nte1ested pames

As part of 1ts p1epa1atlon Envnonment Canada comm1ss1oned Resource Futures S

' Intemat}onal to do an 1ndependent evaluatlon of the! admrnrst1 atiofi of CEPA aga1nst
' the objectlves set out in.the Act. As well ‘the Depar tment examlned the Act and-its -

adnnnrstratlon against- a range of pollcy 1ssues not 1ncluded in: the Act. These 1ssues 1eflect

. fthe changlng econom1c and social context with which the legrslatlon w1ll ‘have’ to contend
. as well as emerglng opportunltles for use of altematlve apptoaches to env1ronmental
*. protection. Aside from’ seek1ng the adv1ce of 1nd1v1duals on these. toprcs a workshop was
- ;held in late November to discuss issues related to the Aét with ENGOs groups, 1ep1esent1ng N
I labou1 1ndust1y, and aborwlnal peoples ‘as well as othel govemment departments BRI




,':'_:Some Sueeesses Te Date

leen the relatlvely short time dur1ng wh1ch the Act could be expected to’ produce
. measurable effects, it is still too early to draw def1n1t1ve conclusmns regarding- the success
of CEPA in. meetmg its objectlves Strategles for managing most CEPA-toxic substances are’

still in the development stage. Moreover, it is dlfﬁcult to separate the effects, of act1ons taken' .

" under CEPA from those created by other federal legislation, provincial 1n1t1at1ves green .
" consumerism, mdustrral changes brought about by the globallzatron of the economy, -

“recession, free frade and technologlcal 1nnovatlon Nevertheless some prellmmary 1mpacts St

i can be attrlbuted to the Act

Strengthenlng Health Pmtectmn and Dlsease Prevennon } ,
It is difficult to measure the extent.to.which CEPA hias been effective at strengthemng
: health protection and disease preventlon by exammlng 1nd1cators of health alone. Many of
the health effects assoclated w1th ‘exposure to environmental contaminants are multifactorial -
* " and environmental exposures are normally lower than.those at which health effects would -
- be detectable in:the general Canadian. populatlon .The actions taken to date under CEPA, .
" however, are expected to contribute to health protectron by reducrng exposures to potentlally n
B harmful substances For example - : .o

o The Gasolme Regulatzons (Amendment), wh1ch requrred the phase out of leaded gasolme .
s largely responsrble for the reductlons in blood lead: leve]s seen in Canada in 1ecent
- years; » : : ' '

- Emlssmns of ozone-depletmg substances have been slgnlflcantly reduced through
: regu]atlons to control productlon consumptlon and 1mport 1nto Canada of those
substances

S "’I‘he four PCB regulatlons have resulted in lmproved management practlces for PCBS,
° ’Dloxm and furan regulat1ons for pulp and paper mllls have been developed

e .‘Not1ﬂcatlon regulatrons for new chemlcals and polymers have been completed and w1ll be f '

1mplemented in.1994. These preventative regu]atlons W1ll ensure that new substances will ~ -

. be screened for health and env1ronmental effects and cont1o]led where necessary, before :
enterm g Canadian commerce o

Improved C@nnecnons beiween Sclenee and Deem:@n Makm g -

Decrsmn makmg that makes use of sc1ent1ﬁc f1nd1ngs has 1mproved under CEPA. The
Prtortty Substances List (PSL) and the new substance prov1srons resulted in Env1ronment
" Canada-and Health Canada focusing their scientific efforts in a more systematlc manner, -
-improving coordmat1on between their sc1ent1ﬁc and regulatory arms. - Part IT of the Act also -
© increased the capac1ty of these depanments to assess and manage toxic substances A )
“number of regulatlons rangrng from controls on ozone -depleting substances, through pulp
and’ paper effluents, PCB- storage, 1mpr0ved appllcatron procedures for ocean dumplng
"permlts to new substances notlﬁcatlon regu]at1ons have been developed under CEPA

RlSk assessment methodologles have been developed Assessment of 44 PSL substances
has been completed and development of control mechamsms, where controls are identified '
as the best option, is on-going. “As we]] the. assessment. program required by the Acthas. -
T enab]ed Canada to part1c1pate 1n and benef1t from the sharmg of assessment 1nformatlon that L
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. .‘-rs occurrrng wrthrn the Organrzatron for Economrc Co- operatron and Development (OECD)
B “and other’ rntematronal forums, In’ addition, a knowledge base has been developed that wrll
- bé useful no matter what form of pollutron control strategy is adopted in the future Thrs is.

N 1emforced by regular reportrng on the state of the envrronment

lmpr@ved Dialogue wrth Publrc and lndust‘tj/

‘CEPA. contains a number of provrsrons desrgned ‘both’ to enhance publrc awareness- and

: Iknowledge ahout envrronmental issues and to authorrze publrc partrcrpatron in the’ regulatory SN
' development and enforcement process: The emphasrs on toxic substances created by the Act Co

*has raised publrc and industry: awareness of these issues; and the regulatory process has
'beneﬁtted fr om therr rncreased par trcrpatron under CEPA : :

The mcreased emphasrs on ear ly consultatron and rdentrﬁcatron of control optrons has
. .also 1mproved rndustry s satrsfactron with' the overall ‘priorities and drrectron of federal”

_. : ij."_" environmental control. In partrcular as a consequence of CEPA and’ related legislation, in ‘the® . .
©: . provinces, Europe and the us., rndustry now places more effort.on: attempts to anticipate ...

',and mihimize future 1egulatory oblrgatrons by controllrng the nature, processes and releases L

. totheé envrronment of new substances as they are developed by developrng new and cleaner
- 'productron processes ; and by. developrng better waste management technrques

Jmproved Inter governmental C@@rdmatl@a ‘ St
' o - Mechanisms established under CEPA to harmonrze 1ntergovemmental envrronmental
' .protectron 1esp0nsrbrlrtres have' resulted in more: frequent and structured. consultatrons

- -between federal and provrncral envrronmental departments As well several provmces have . '
2 strengthened their own envrronmental laws since: CEPA came’ into effect: Although CEPA "~ RIS
- cannot take.sole credrt for all these 1mprovements, the' pubhcrty surrOundrng the rntroductron V4

. of CEPA' may have induced a- nismber of provinces to. take this legrslatrve actlon Tti rs

- ’_wnotable that some of these laws have adopted elements of CEPA e L

Improved C@@rdmaa@n @f En wmnment Canada S Leglslatl@n

. "CEPA, consolidated most of: the envrronmental protectron authorrtres vested in the ~
l, ’ Minister of the Envrronment at the time. This consohdatron has helped foster a more

o unrform approach to envrronmental management . S :

‘_ : The l\lew Rea a"tnes

The ultrmate goal of the Acti is the protectron of the envrronment whrch 1s essentral to
: the well-being of Ganada. Views about How. best to. achreve this have evolved since CEPA
;._-'came into forc ce “The followrng factors can be expected to rnﬂuence envrronmental
management in the near future ‘ BT

.o The development and frrst frve years followrng the rmplementatron of CEPA occurred

during a perrod of dramatrc evolution in opinions and strategres concernrng envrronmental e

“and human health protectlon resource conservation, economic development ‘and Socral

“ responsibility. - The focus of this evolution has’ shrfted from envrronmental protectron t0: the-l L

T ._-broader concept of sustarnable development

:'."..Rel(iél“’illg GCEPA: An Overview of thelesues' -
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. Increasmgly, the management of env1ronmenta1 and health isstes is becommg an 1ntema—
tionally coo1d1nated activity where standards, targets and schedules are agreed to by

* countries or blocks of countries and then 1mp1emented throu gh domestlc action.. The scope ‘

_' and complex1ty of this international policy coordination is w1den1ng, and 1ntemat1onal

.

o regulatory harmonlzatlon is ach1ev1ng s1gn1f1cance, with i 1ncreas1ng emphas1s on voluntary BRI

o S standards and codes of practlce in addltlon to c0ntrols and regulanons

e Concem over- 1nternatlona1 competltlveness is fue111ng greate1 scrutlny of the relatlonsh1p
: between env1ronmental and econom1c pohc1es

e'_Intematlonal economic and env1ronmental agendas more frequently dr1ve domest1c : "
.agendas, and, therefore, the mtemat1onal communlty is likely to scrutlnxze Canada’ s
domestic- pollc1es more close]y The glow1ng recognition of links between trade and

~ environment has ledtoa number of env1ronmental concerns bemg addressed in the

o negotxatxon of trade agreements ‘Green protect1onlsm already exists in Europe throu gh

- pressure to create trade barr]ers and to boycott products and processes deemed to be.
unsustalnable, S )

o Today the worldw1de malket for env1ronmenta1 goods and serv1ces is valued at US $280
* billion‘a year, and it is expected to reach US' $580 billion a year by the end of the decade.
' ,The env1ronmenta1 technologies. and services industries sector compnses alinost 6,000 .

Canad1an comparies directly employing some 90,000 people w1th ‘annual domestlc
_'revenues of more than C $10 b11110n ' : : :

S e As the lxmxts toa pure]y regulatory approach become more’ ev1dent there has been a shlft

1ntemat1onally to an increasing reliance on.a mix of management solutions to environmen-_

" "tal problems. These solutlons include regulation, economic (market) instrumerits, volun— o
,jtary action by 1ndustry, promotmg the four Rs (reductlon, reuse, recychng, recovery) B
‘act1vat1ng soc1a1 pressure and settmg strateg1c prlorltles, v :

o ‘More burdensome fiscal pressures on Canadlan JUI‘ISdlCthI‘lS in the 19903 contmue to limit -

- the. resources available for environmental and health protect1on Govemments at all levels ', '
*can be expected to attempt mtegratlng their activities in order to capture the economic -
benefits from el:mmanon of over]ap and duphcatlon ' :

The new reahtles do. not call for reduced health and env1ronmental pxotecnon Rather

' | thereisa recogn1zed need to re-examme the means by which health and env1ronmental
B protectlon should be dehvered in thlS changlng cllmate

o Reviewing CEPA: An Overview of the Issues
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L . apphcatlon of ex1st1ng enforcement tools to parts of CEPA to Wthh they cannot

f'-' Ftehieuutng CEPA: An Overview of the Is\sues' o

SSUES F@R I S@USS @
ThlS part of the paper w111 1dent1fy some key issues f01 dtscussmn and poss1ble optlons - BVEE
for consrdelatton The 1ssues are grouped under nine btoad themes U

Sus’tannah e leue og@ment

How can the Act contubute to the attalnment of sustamable development" Should CEPA

make spec1f1c reference to blodlver51ty, and if $o, in what context? Does CEPA prov1de L

the necessary flexrblllty to adapt to the- changmg understandlng of ec0system

B management strategtes over the past f1ve years" How can CEPA contrlbute to coastal e RN

i zone management" T

Intergovemmentaﬂ Harmomza’tton and Coordmatt@n @t
Legts a’ttue and Regutatory Authorattee ‘

The flrst issue’ concems the extstlng ptov1s1ons 1n CEPA for fac1htat1ng federal— - L
p1 ov1nc1al/temtor1al cooperation. ‘The second:arises flom the current chmate that exists - .
"~ for gleater federal- prov1nc1a1/terr1tonal harmomzatron of envnonmental plotectlon S

' ’_ within’ Canada

Enunronmentaﬂ Management wathm ‘the Federaﬂ
Govemment o , :

The fn st 1ssue ‘concerns the 1nterface between CEPA and relevant pr ov1s1ons of othe1
- feder al env1ronmental leglslatlon The second concerns ‘the’] prov1s1ons for keeptng the -

federal house in order.. “The’ thlrd examlnes the opnon of amendtng the Act to exp11c1tly i

addtess env1ronmenta1 protectlon on reserve lands e e

.r:..,t

t@ ﬂtutaon Prreuentﬂon

The isSues rarsed p11mar11y 1evolve alound mechanlsms and tools for promotlng

pollutlon preventlon mandatory pollutlon preventlon planmng, voluntary and negotlated . L
T approaches, technology ass1stance mechamsms, economic inistruments; 1nformatlon R
f mechantsms/communlty ught-to know.: In addlthI‘l the i isstie-is ralsed of: whether CEPA o

should be amended to’ 1ncorpol ate provisions for. addlessmg env1ronmental emet gencres
parttcularly in the areas of preventlon and pteparedness as well as env1ronmental
damage . ~ S .

Ent@rcement

[N

Issues focus on the 1nclus1on 1n the Act of add1t10nal enfot cement tools and on the o

culrently be apphed




-Human Heeith and Env:ronmental Proteetlon

' Issues mclude publ1c input and pamclpatlon in the rtsk assessment process desxgnatxon g
" oof “toxxc, coordlnatlon of r1sk assessment and risk management for existing substances, :

 insufficient 1nformatlon accountablllty in CEPA; significant new uses; adjustmentsto . .

© new substances provisions; scope of new substances provxslons for biotechnology.
*products;’ provisions for reportmg adverse effects of exxstlng substances smgle .
. -substances versus complex mlxtures and stlateglc optlons '

En‘temetlonal? DimenSlon e
_ How does the development of new 1nternat10nal obhgatlons 1mpact on the present
: language and administration of CEPA, and on the mechamsms desrgned to pfomote

,' . federal- prov1nc1al/terr1t011al cooperatlon in the f1eld‘7 ‘What i s the future role of CEPA
- in the treaty 1mplementat10n process 1n Canada? : C

a ,»Admmnstrataon of GEPA

“The most 1mportant issue here is the manner in- wh1ch prlorltles are set and results S
' ,.deflned Other}lssues revolve_ around 1mplementatlon‘reso‘urces and organization.. ~ -

EER A

'Teehmeel Amendmeme

'The issue is whether there is any merlt in fast—tracklng certain techmcal amendments ‘

= : to CEPA whlle the examrnatlon of broader pollcy issues and questlons contlnues

E . Suetalnab e leuelopment

Sustalnable development — the. mtegratlon of economlc, envrronmental and socxetal
decmon makmg to mamtam the welfare of people and the global ecosystem for present and ~

* . future’ generations' — is supported strongly by a majority of Canadlans CEPA makes little =~ .~
© reference to the concept of sustainable development which was in 1ts mfancy durrng '
o 1986-87 when the Act was bemg developed ‘ SRS :

ThlS review provrdes an- opportumty to examme how the Act can cont11bu te to the g

- attalnment of sustalnable development

In addressmg th1s 1ssue several factors should be kept in mmd It is well recogmzed ’

. that sustainable development cannot-be promoted. entlrely by one level of govemment
o or through a single: piece of lenglathI‘l or other instrument. "The concept of sustamable : :
L 'development is broad, encompaSSmg 1ntematlonal ‘social, economiic, cultural human health S
- i “and ecologrcal issues. :Although sustamable development often focuses on the env1ronment
- and economy, the Brundtland Commlss10n also recognized human health as a l(ey

component wh1le the World Health’ Organlzat1on has noted the recrprocal relatlonshlp of

L human health and sustamable development —one depends on the other o

" Reviewing CEPAAn Overview of the lssues




Sustamable development is about behav1otal change It demands fundamental change SRR

in the de01slonnmak1ng processes of govemments, 1ndustry and the. genexal pubhc Its

',:;_-mstxtutlonallzatlon will requife. the metgmg of publlc pohcres, in part1cular those i 1n support B

o of competitiveness, job creation and the env1ronment And; pe1haps ‘most’ 1mportantly,
Pl 'sustalnable development calls for the 1nteg1ated pamclpatxon of all levels of govemment o
. "Athe pr1vate sect01 a d1ve1se an ay of 1nst1tutxons and 1nterest groups and the publlc at large ch

L plovmces and’ mun1c1paht1es as well as soclal and 1ndustr1al sectors have developed or',

‘ “‘The 1ole of CEPA in contubutlng to susta1nable development needs to be d1scussed
- ln the context. of current efforts to develop a: nat10na1 stlategy that sets out puncxples and

- cuterra for sustalnable development Canada committed itself’ o generat1ng sucha nat1onal .'A e

‘str ategy at the United Nations' Conferé ence on Env1ronment and Development Many

T a1e developmg theu own susta1nable development str ateg1es

Bﬂ@divereﬂt‘y . . , BN R
B10d1vers1ty — the varlablllty among llvmg organxsms and the ecologlcal complexes
of wh1ch they are, part — is receiving considerable atténtion at present Like sustamable
o development it is-a broad-based topic.- As well b10d1vers1ty and sustamable development

o are tightly’ linked. B1od1vers1ty encompasses 1esou1ces 'such:as wxld flora and fauna,

' ..\.landscapes fisheri 1€s, aguculture and forests, that are under the responsxbxlxty of d1fferent
. agencles within the fede1al govemment or. unde1 the const1tutrona1 purview-of, the | prov1nces

or.of abor 1g1nal peoples throu gh land: claims legrslatton CEPA contams no reference o

_ ,\btodtversxty, ‘but the 1mplementatxon of the Act in'its exlsttng fonn or with changes w111 _
‘.;have an 1mpact on, b10d1ve1s1ty Should CEPA make SpelelC reference to bxod1vers1ty, o B

R and 1f s0,in what context?

. Dlscusslon of the 1ole of CEPA vis: a -vis brodxvers1ty has to take 1nto account the
. .Canadlan B1od1ve1 sity Strategy that is culrently being developed through stakeholder

' _cohsultatlons “The strategy “will. add1ess the issue of. how’ Canada should or could ‘best meet : _' .
S its oblrgatlons under the, Un1ted Natxons Convention on Blolog1ca1 Drve1s1ty As part. of the . "

; -'A;plocess an 1nvent01y of fede1al pollcles programs and leglslatron was p1epa1ed so that'the .
- govemment could 1dent1fy necessary changes A similar exercise was undertaken at the

_ provmclal/temtoual level: In keeping with: COmmltmentS made at the Umted Nations - R
- Conference on Envnonment and Development and n accoxdance with: the Conventron on

' -"Blologrcal Drversxty, the abougmal peoples are key players in the preparatlon of Canada s
o nattonal bxodxvexsxty strategy : o . - :

Ecosyszt@m Approach S AR )
:One: aspect of sustainable development is the 1ncreas1ng emphasxs on movmg from the

o narrow concept of ¢ envnonmental qualrty to ‘the more encompassmg and integrated. vrew R
- -_.of “ecosystem ‘health;” Wthh implies 1ntegrated management of ecosystem components (arr

L ‘_.perspectlve Does CEPA pxov1de the necessary flex1btl1ty to support ¢ and adapt tothe. -
o changing understand1ng of ecosystem management str ateg1es that has taken place over the

_land, water, and b1ota 1nclud1ng humans}, all of wh1ch functton together to ma1nta1n the .-
' mteguty of the whole The ecosystem appxoach 1s not anew idea; but it 1s an evolvmg

CE past five.years?: Such a questlon 1nev1tably has to d1scuss the defxnxtxons of the tenns
- ecosystem approach” and ecosystem health 2. ‘A o =

" ” Reviewing CEPA:;.An'O\Ierview of the Issues ™ BN




' CEPA current]y does not proh1b1t the- adoptron of an ecosystem approach but nerther ,
. does its wording promote or encourage it. Tt is likely that thére would be wrdespread support, -
* for broadenmg the emphasrs 80 as to encompass the principles of an ‘ecosystern approach
~ - and ecosystem health goals Extendlng that emphasrs to address ecosystem vanatlon or.
) r'cumulatrve effects, whether it be through the use ‘of regulatlon economrc mstruments or
: voluntary actlon would be somewhat miore complex L -

- For one thmg, there is msufﬁcrent screntlflc knowledge to gu1de 1nformed decrsron e
s fmakmg on ecosystem funct1on1ng The knowledge base. must be extended before itcan <.
 be applied wrdely within the- currently rrgorous scrence/decrs1on makmg process w1th1n o
" CEPA. Current scrent1f1c uncertainty w1th regard to the ecosystem approach raises the L
: concept of the ¢ precautronaly approach ‘as described ini Pnnmple 15 of the Rip Declaratron
on Envrronment and Development “When there are threats of serious or 1rrevers1ble
damage, lack of. full scientific certainty’ shall not be-used as a reason for postponing cost-

“effective measures to prevent envrronmental degradatlon ” Should CEPA be amended o’ R

embrace th1s prrncrple" e

As well CEPA currently requlres that regulatrons dealmg w1th toxic substances be
- natronal in scope Any. change in that respect may modify the federal role i in regulatrng
toxic substances Ecosystem components are commonly managed 1ndependent ofone -
, another under a vanety of laws and 1nst1tutlonal arrangements The ecosystem approach . .
C s dependent on cooperatron amOng all levels of government It focuses on the deveIOpment '
" - of ecosystem health. objectrves and the str engths of each Jurlsdrctron rather than on the
: ,drvrsron of powers e -' - :

C@astal Z@ne Managememt : : :
Canada’s near—shore and shorehne areas have suffered from env1ronmental degradatron

habrtat loss and conflrcts among resource users.” These worsenlng condltlons have mcreased

" the long standmg interest in developlng and 1mp1ement1ng a coastal zone management
‘ (CZM) fr amework for Canada ‘The srtuatron is.common to’ other coastal nations. and. has
‘ resulted in mtematronal agreements —to wh1ch Canada has respons1b111t1es — that call for-
1ntegrated management of coastal areas

Agenda 21 of the Unrted Natrons Conference on Envrronment and Development .
recognlzed the specral 1mportance of the oceans and coastal zones in relatlon to sustarnable
o "development and,calls for coastal states to commit themselves to 1ntegrated management
. of and sustalnable development for: coastal areas and. the marine env1ronment
p .Recommendatlons adopted in 1992 by the OECD obhge member countrres to fac111tate

the, long -termi p]annmg and management of the1r marlne env1ronments '

Due to the mult1 faceted and multl-Jurrsdrctronal nature of CZM itis recognrzed that no

_srngle initiative can address it in Canada ina holrstlc manmner. A process mvolvmg a senes of B

steps, ‘some of which are already underway, and-a combination of policy tools. at the drsposal :
of governments would allow a more 1ntegrated effort to manage the coastal zones and their -
K _ecosystems in Canada. CEPA is one of the federal. 1nstruments that the federal government

o,

e could use to address rts responsrb'htres for protectmg and enhancmg the coastal zones of

- ‘ 'Canada

L Reviewing GEPA: An Overview of the lssugs
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Although all of CEPA may have some applrcatton to mar1ne or coastal actrvrtres Parts I
: and VI have the Triost, 1e1evance to CZM. Part Ias drafted has the’ potentral to contrlbute
towards such CZM goals as marntarnrng a hrgh qualrty coastal envrronment rarsrng publrc
- awareness and controllrng pollutron from land based sources

CEPA Part VI (Ocean Dumprng) 1s lrmtted to the drsposal of wastes at sea, whrch

‘ "._:accounts for only an estrmated 10 per- cent of the pollutants enterrng the marrne envrronment
et therefore lacks the comprehensrve scope requrred for CZM. Without major changes this
.+ . partof the Act cannot have a srgnrftcant role in CZM, bt its restrrctrons on ocean drsposal

: “are complemented by the requrrements and prohrbrtrons of other federal legrslatron At least
15 departments and agencres admrnrster oveér 40. pieces of leglslatron relating to marrne o

) o envrronment Whrle the existing legrslatrve framework has allowed the federal govemment
o to protect and _manage particular aspects of the marine envrronment the legrslatron was not .

. '~jdesrgned to protect and enhance coastal areas as ecosystems As a result not much attentlon
vhas been pard to the land/sea 1nterface o : oo

c nterg@uemmentaﬂ Harmonrzatu@n an@l @@@rd hat ﬂ@n@f o
- Legislation and R@QU at@ry Autherrtues ST

' Under the Constrtutron, responsrbrlrty for the envrronment is. shared by the federal and
: }»provrncral govemments ‘Not surprrsrngly, this has led to overlapprng envrronmental "

- responsrbrlrtres Interjuusdrctronal coordrnatron 1s essentral therefore, to'achieve effrcrent ,"'. : RS

* ~.and effective envrronmenta} protectron and to. progr ess towards su starnable development on: -
= a natronal basrs e , - . S

Y
NaE
A .

Exrst‘mg C@@peratwe Mechamsms ‘ . i SR
~ Several provrsrons in' CEPA. encourage federal and’ provrncral regulators to cooperate on-

s envrronmental matters of mutual 1nterest in order to avord overlap and. duplrcatron of effbrt

-The three major mechanrsms for: cooperatron rnvolve the Federal Provrncral Advrsory
- Committee (FPAC) equrvalency agreements and admrnrstratrve agreements .

Members of FPAC have expressed a general satrsfactron wrth the operatrons of. the '

L Commrttee Admrnrstratrve and- equrvalency agreements have been under negotratron for L

" geveral years with the current prrorrty berng placed on negotratrng admrnrstr ative. © -
N agreements ~The’ emphasrs in negotiations over.the last year or.so has been on the A

. development of a: one- wrndow approach whereby industry would be: provrded wrth a smgle

3 ,regu]atory éontact representrng the: rnterests of, both levels of government. Although no .
: “admrnrstratrve or equlvalency agreements have been srgned with the provrnces several are rn
»advanced stages of the negotratrons o '; e o . :

Recent negotratrons have focused on: 1equests by some provrnces for fundlng of costs

: r-_«rncun ed under’ admmrstratrve agreements ‘As for equrvalency agreements the major

L 1 legrslatron contaln prov1s10ns that meet the crlterron “for equrvalency defrned in sectrons 108
... to 110 of the Act. ‘At present only Saskatchewan and Alberta have such provrsrons Most '
. provrnces are. addresstng thrs issue, however and some are already preparrng the lecrslatron

o .Rev-iev\ring CEPA: An Overview of the issues . -




Harmomzat:@n of Enwronmental Protectton Regtmes in Canada ,

Proposed amendments to ex1st1ng cooperatlve mechamsms must be exammed in the. ’
. widercontext of. what is happenlng in the area of federal-prownc1a]f’terr1tor1al harmonization
" of envxronmenta] protectlon ObjeCthBS. The. perceptlon that envtronmental ptotectlon m

o Canada is expenswe, duphcatwe, unpredictable and a hmdrance to Canadian

: 'competrtlveness is W1despread Busmess mdustry and ENGOs often from d1fferent
"perspectlves are lobbymg govemments at all levelsto ratlonahze their envxronmenta]

o management reg1mes $0 as to: make admmlstratlve prov131ons more. efﬁcrent and effect1ve ,

Envtronment m1n1sters in Canada undet the ausplces of the Canadlan Councﬂ of N
: -'_M1n1sters of the Envrronment (CCME) ‘have been cons1stent over - the yeats in calhng for. -
greater harmonization of* envxronmental activities in Canada. Therr success has been

- irregular ow1ng to’ Jurlsdlctlonal protectlonlsm d1ffermg prlor1t1es among governments,
and failure to agree on fundamental d1v1s1ons of responslbxhty and- capac1t1es to act on -

o _‘env1ronmental issues. ‘ .

- The comm1tment now ex1sts wrthrn the broader pohttcal context; w1th consrderably
‘greater hopes for: success o ratlonahze the envxronmental management framework. The
. current spirit of agreement among govemments in.Canada for harmonlzatlon of pohc1es '
" and’ programs and for elimination of - regulatory duphcatlon and overlap offers 1mportant
' opp01tun1t1es for s1gn1ﬁcant progress : :

: CCME has recently undertaken a major new lmtlatlve to. harmomze euvuonmenta]

. management in Canada while mamtammg a con51stent and high level of env1ronmental
protectlon CCME mlmsters have agreed to proceed with an Envtronmental Management
Framework that does not require constitutional change: harmomzatlon is'to be achxeved ‘

. within existing jurisdictional limits; -‘The matchmg of roles and respons1b111t1es to 1espect1ve :

’ strengths and. capacmes within:fedéral and provmcral/temtorlal environniental departments
is regarded by-all jurisdictions as the key component of- efforts to harmomze envrronmental

‘ ',,management in Canada '

" The manner in wh1ch Parhament conducts the CEPA reV1ew will be s seen by the
prov1nces/temtor1es asa be]lwether of the federal govemment S commltment to -
. harmonization. The questlon of CEPA, its scope orientation, content as well as federa1~.
) provmclal/temtorral arrangements all are viewed as matters wh1ch should be addressed only

- after the 'CCME Task Force on Harmonization has rssued its initial report in May of thisyear -
“-on pr1nc1p1es and objectlves 10 guide the’ preparatron .of the Environmental Management .

Framework. Harmomzatlon efforts, 1t is-argued, will set the context and largely determlne
. how th1ngs are gomg to be done in. the futute. _An 1ntergovemmenta1 agreement on federal
~and prov1nc1a1/terr1tor1a] roles and respons1b1ht1es in the field. of envrronmental protectxon -
' could potentrally be apphed to CEPA and to the many other acts for wh1ch the federal
govemment is respons1b]e '
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| “ With the mtroductlon of CEPA the feder al government commrtted ltself to .
< _demOnstt at1ng mor al leade1 sh1p and respons1b111ty in. the f1e1d of envn onmental protectron
1nCanada T . s _

tnteﬁace betwean CE'PA ana’ t‘he Reievant mestons @f @iher
. Federal, Legislation " - .

- One of the objectives of CEPA when it was plOClalmed in’ 1988 was to consolldate some L

- of the envrronmental Pprotection authorrtres vested in the Minister of the Envrronment atthe-.

e times The consolrdatron of these ptovrsrons w1th1n CEPA has. helped foster a ‘more.uniform" -
BN approach to env1ronmental management than'was the case under the forrnerly drstrnct B
- ‘statutes 'CEPA tepresents amuch more pOWerful and mclusrve legtslatrOn than any. preV1ous

L 'fedetal envuonmental 1eg1s1atron By no means, however does it constrtute a
_rcomprehensrve env1ronmental protectlon act.’ ' T

Thete are some 50 statutes 1n a number of other federal mmlstrres that have R i

" E envn onmental protectron provrsrons ‘Moreover, the landscape of. federal envrronmental
L »plotectron legrslatron has changed s1gn1f1cantly The passage of statutes, 1nclud1ng the -
- Canadian. Envzronmental AsSessmentAct the Yukon Waters Act and'the Northwest

. Territories Waters Act, and thie. amendment of several other pieces of legrslatron such. as the

F zskerzes Aet, the Canada Shlppmg Act and the Motor Vehtcle Safety Act, have taken place

s1nce CEPA was proclarmed

One 1ssue for d1scussron concerns the 1nterface between CEPA and the relevant

: provrsrons of other federal legrslatron CEPA.is often crttrcrzed as exrstrng w1thrn a

»».patchwor k.of 1egulatrons and pohcres "Are federal responsrbrhnes being met m the most

’ ",effectrve and efficient manner? - It is abundantly clear from the p1eced1ng sectron that th1s R

o '1ssue must be. consrdered within the: wider context of what is gorng on today in- the area of
E fede1 al provrncral/tenrtorral harmon1zatron of envrronmental management 1n Canada

Keepmg the Federal House in @rder : S
As Canada s largest enterprrse and as the Crown. responsrble for the Yukon and

: NorthWest Terrrtorres the-federal government potentrally has a: huge 1mpact onthe.” i
o envrronment Wrthrn the cOntext of. CEPA and federal envrronmental stewardshrp, the o
- federal govemment has the opportunrty to demonstrate leader ship-and commltment All

+ ‘parts of' CEPA are brndrng on the Crown The key provisions to accomphsh the cleanrng

e of its’own’ house” are found in. CEPA Part IV - Federal Departments Agenc1es Crown

o '..Corpmatrons Works Undertaklngs and Lands To date very httle has been accomphshed in.
o 1mplementrng Part IV of CEPA . G ‘

There has been some cntrcrsm based on the perceptron that a double standard exrsts

. between the federal government and the prrvate sector-when it- comes to regulatlng

‘ operatronal 1equnements and. enforcrng toxics 1egu1atrons Part IV of. CEPA authonzes the S

" »" Minister to regulate specrfrc activities of federal agencies otherw1se controlled under

p10v1ncral Juusdlctron these include’ waste handlmg, drsposal practtces and the release.of -

~ emissions‘and effluents.. “The 1eg1slatron provrdes a mechanrsm to develop gurdellnes and- "

e regulatrons that apply to federal lands works and undertakrngs In some cases, the rmpact of

[
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_federal actlvmes has caused stramed relatlons between provmclal and federal agenc:es

e “ Abseénce of use of the provrsxons of: CEPA Part IV has been pointed to as evidence of the

lack of- federal commitnient to env1ronmental stewardshlp Asa result, mdustry questlons
the government’s moral authorlty to exert envrronmental quahty controls on the’ prlvate

- sector.

The 1ssues h1ghl1ghted above must be cons1dered w1th1n the context of federal mmatrves o
- -taken outside of CEPA to put the- government house in order — CEPA provrdes only one tool '
to. accomphsh this task. - : : - : S '

‘ Through the Green Plan the federal government made a comm1tment to operate its’
‘fac111t1es in an exemplary mariner. The. primary mechanisms mentloned were-the Code: of
g .Env1ronmental Stewardsh;p, environméntal audifs and the, establlshment of an Office of
Envrronmental Stewardshrp, as well as 1eg1slat1ve tools. In addmon Treasury Board
~“amended the Real Propeity Management Manual $0.as (o require. departments to include .
- envrronmental consrderatlons in the acquisition, management and disposal of- real property
- Departments were also requrred to prepare env1ronmental action plans and regular progress
.- Treports: that are avarlable to the pu bhc Federal departments in cooper ation with their
interrial-audit umts, have. started to 1mplement policies and procedures for env1ronmental |
E auditing. As indicated in the Stewardshlp annual report, departments are- making progress m
responslble env1ronmental StCWaI‘dShlp, although 1t may not be as fast or as comprehenswe
. as mtght be wxshed : - : :

It should be noted.also that many departments aheady follow provmc:al and local

e env1ronmental reqturements This.is: bemg done on policy grounds and not because federal

: departments are legally- bound by prov1ncral or local requiréments. meg to-variations in -
provincial environmental 1equ1rements, some federal departments choose, for operat;onal

. efﬁclency, to adopt the hrghest prov1nc1al standard which they can.use unlformly across the

. country. There may be 1ncremental costs to departments in, fonnally meetmg pl ov1nc1al

,requrrements ‘ < ' e

As well current d1scuss1ons about the pOssrble roles and functlons of an env1ronmental
: audltor general 1nclude addressmg the negat1ve perceptron of federal agencres '
' env1ronmental efforts : '

Réserve Lands S :

' When Part IV of the- Act was 1ncorporated into. CEPA speC1f1c reference was made to

- Indran reserves at the request of the prov1nces to reduce the Jpossibility of such’ lands being :
- used to avoid prov1nc1al anti- pollutlon laws, To date, Part IV has not been. used to develop

" ..regulatlons for Ind1an lands:’ At issue is whether the Act should be amended to exphcltly

- 'address envuonmental protect1on issues on reserve ‘lands.

Flrst Nat;ons, and federal and provmcral/temtorral govemments have ralsed concerns
» ’,'about environmental. problems on reserve lands, such as landﬁll/sohd waste sites, fuel
storage tanks contaminated water and soil (hydrocarbons) and .sewage treatment plants

‘ Many of the env1ronmental pr oblems on reserves are ot be1ng dealt with because ofa-

i regulatory gap. : : : ;
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Only some p1ov1nc1al env1ronmental protectlon leg1slat1on and regulat1ons apply to

- _‘reserves ‘Since the Constztutwn Act (1867) assigns Ju11sd1ct1on of. lands reserved for Indlans

to the federal govemment prov1nc1al env1ronmental laws relatmg to Tand usage likely do
“not apply to feserve lands. Because of this p1ovmc1al leg1slat1ve and 1egulatory £ap, F1rst

. "Nat1ons are. ot affo1ded the same level of protect1on as is provrded to other Canad1ans _‘ L »

The Indzan Act allows the M1n1ster of Ind1an Affalrs and Northem Development to pass

f'regulanons and ‘band counc1ls to pass by -laws, but because the Indzan Actis s11ent in- the area’ S

- of environmient, First Natlons and:the Minister : are pr olnb1ted from makmg by- laws or . _
o 1egulatlons in envnonmental pre otect1on unless they relate to the protectron and preservatron ol
of fur- bearmg an1mals preventron and spread of diseases, prov1s1on of sanltary cond1t1ons '
. :plevent1on of nu1sances and zonmg The Act is weak. and 1neffect1ve in terms of
; .envnonmental protect1on The maximum penalty for a regulat1on under the' Act is $100
*and $1,000 for'a ‘by-law. The Act has no-provisions for. env1ronmental mspectlon or -
1nvest1gat1on and does not provrde f01 effectlve enforcement powels such as sear ch and
j.'se1zure : -‘_K BTSRRI BT : :
_ - As. the c0merstone of federal env1ronmental protectlon leg1slat1on CEPA isa poss1ble Do
- Vehlcle for address1ng env1ronmental protect1on 1ssues on reserve, lands o

o In the development of a solutron to the leg1slat1ve and regulatory gap on reserve lands

a number of issues-must be addressed These iicludé the need for equ1valent standards and} s .
'levels of protection- on and off reserves, appropriate and effective enforcement mechan1sms o

' ﬂex1ble and: culturally appr opuate penalt1es “First Nat1ons law- makmg power, the need for

O ':-cons1stency with. the future direction towards devolut1on and self-govemment and".

o harmomzatron of federal pr ovmcral and Flrst Nations envnonmental management reg1mes ‘
. Some of theSe will require leg1slat1ve change F1rst Natrons must also have a vo1ce in '
Canada s Envnonmental Management Fr amework

D1scussron of the 1ssues h1gh11ghted above must take place w1th the act1ve mvolvement' o )

~.of Flrst Nations. “The federal government is commiitted to workmg in partnershrp with the X

abougmal peoples in fmdmg solutrons to critical problems Durmg the CEPA. rev1ew
‘ abougmal peoples must. be-provided. opportumtres to partrcrpate 1n dec1s1ons affectmg the

L -futuxe envnonmental protectron framework in. then communltles

: l@ Elutlon Preventuon

A growing body of ev1dence 1nd1cates that employmg pollutlon preventxon techmques Ay

will not’ only produce réal and- srgmﬁcant envrronmental benefits but also result i in -

. optrmrzmg economic: benefrts and reducrng economic and legal hab111t1es Consensus
o is emergmg among ENGOs labour mdustry and governments that pollutron preventron . i;’ :
. }"offers an effic1ent and effectlve approach to envrronmental protectlon ' : o
_ There are sever al d1ffe1ent expectatrons for and approaches to desrgnmg and
o :‘1mplement1ng pollutron prevent1on principles and practrces In some: areas there is.. .
agreement m others drsagreement Some argue for anat1onal legrslated pollutron L

\
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~'preventlon strategy developed under the ausp1ces of CCME w1th a strong federal leadershrp :
“role. Othiers argue for a natlonal pollutlon prevent1on strategy, but ot one that must be- -
legislated. Many agree, though for different reasons; that in the short term.the most reahstlc .
'approach for shaping the federal role within a national Ieglslattve framework for pollutlon
L prevention should begin w1th an. exammatlon of CEPA : '

. Supporters of CEPA mtroduced the Act in 1988 as a pollutron preventlon statute As
o currently written, CEPA has a great deal of potent1al for 1mplement1ng pollution’ prevent.lon
. ’fstrateg1es Indeed; a number of such strategles have’ already beén: 1mplemented and several .

~ others are planned for.the near future But, it can be argued that the concepts and strateg1es Ve

"~ of pollut1on prevention have evolved $o. rap1d1y in. the past’ five years, that even if CEPA was:
. séenasa pollutlon preventlon law in 1988 it must be re- exammed in llght of the current
understandmg of pollutlon preventron : - : -

A D1scuss1on of. the leglslatlve potent1al for pollutron preventron pr1nc1ples and strateg1es
in't the Act must be fully appreclatlve of the. llmrts of federal- and provincial authority. in this
. area. The vrs10n of pollution preventlon embraces every sector of Canadlan soc1ety and .

. '1ncludes local regional; natlonal and mtemat1onal d1mens1ons v : o

ID@fmrtion of Pollutlon Preven tion . A
‘Onej primary issue to constder in amendlng the Act to accommodate pollutron preventlon -

" is.the lack.of agreement on a common definition’ of pollutlon prevent1on Since it first came - -

* ‘to.prominence in the early 19805 the definition of- pollutlon prevention has actually shlfted

from a broad, inclusive meaning to a- collection of disparite, fragmented and, at trmes .
" mutually exclusxve defmmons - Any legislative efforts to incorporate a def inition of

s pollution prevention 1nev1tab1y is faced with clartfymg where pollutron preventlon ends and
el where pollutlon control begins. Should the defmltlon of pollutlon preventron focus on the -

i creatron and use of potentially harmful substances or on the release of potentlally harmful
substances?” Or should it focus on all three the creatlon use and release of potentlally

L 'harrnful substances" .

Mandar@ry Pollutlon Preventlon Plannmg .
' *Another major issue for debate concerns amiending the: Act to 1ncorp01 ate mandatory
' pollutron preventlon plans. - Envrronmental .and labour groups have argued for mandatory

o 'pollutron preventlon planmng leglslat1on similar to that adopted in many states in the U. S.

.- Industry, on the other hand, has argued that- pollutlon preventron is belng adopted W1dely, I R
" -that forcing all firms to produce plans i is unllkely to yield meamngful results and that '

- _ leg1slatlon should be restr1cted to cases where there 1s a clearly demonstrated need

Any d1scuss1on of amendmg the Act to accommodate pOlluthIl preventron plans should

' cons1der the extent to which-current provincial laws require pollutlon prevention plannmg,
“witha view to harmonizing the content and format of such plans for: federal and provmcral :

' 1egulators and the prlvate sector ' ' - '

Volun iaﬁj‘/ and Negot:ated A ppmaches S
o " Many argue, that voluntary and negotlated approaches are partrcularly well sulted to the
" development of pollutlon prevention strategies: “The main argument in thelr favour is that - ‘
“sueh approaches provide oné of the most cost-effectlve ways of movmg towards pollutlon
, iprevent1on and a sustamable economy At issiie is whether CEPA should be amended to
embrace voluntary action as a key meéans of developrng_pollutron’ preventlon planning. -
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The non 1egulatory nature of the 1nstruments outllned in sectron 8of the Act and the

‘ -w1de scope: g1ven to the Mrnrster in formulatlng these 1nstruments ensu1e that th1s prov1sron 3 -

is well- suited to the development of voluntary pollutron preventron strategres "To the’ extent

* that rndustry cannot meet the tar gets aareed upon in voluntary programs, some would- argue o R
' 'that a leglslatlve backdrop may be necessary in- order to meet envrronmental objectlves

Technology Assrsr‘anca Machamsms

- The 1mportancc ‘of technologlcal development and transfer in the shrft towards pollutlon’ S
' ‘_ p1eventron cannot be- stressed. enough Abundant evidence exists that clearly rdentlfres many - -
: of the new and emerglng technologres as 1mportant bu11d1ng blocks. of a sustalnable SR
o _economy Productron _processes and operatrons that avoid, ellrnrnate or greatly reduce -

_ " the generatron of pollutants often also increase the competltrveness and proﬁtabrllty of - .
+.- 1 industries. ~The pollutron preventron opportunrtles prov1ded by mechanisms that can be used '
_for technologrcal assrstance such as tax write- offs and govemment loans and- grants are

' consrderable ‘At issue is whether the Act. should be amended to enable ﬁnancral rncentrves
:dnected at pollutron preventron rmtratrves ' ’

The use of the feder al spendmg power along w1th the statutory mandate provrded

a by section 7 of the Act provide the: Mrnrster with. the necessary authorrty to implement -

. technology assistance 1n1tratrves Many argue ‘however, that consrderatron should be .
_given'to amendrng the sectron to include.a specrfrc reference 10 technologrcal assrstance
',mcchamsms directed at pollutron preventron initiatives. - Any drscuSSron of thisi issue must

B . recognize that statutory authorrty enablrng such 1ncent1ves can resrde in legrslatron other -
- than the CEPA. : - '

Economrc Insirumenrs _ B : § .
Any drscussron on pollutron preventron and 1ts role in CEPA has to: consrder the role of

économic rnstruments such as emrss1ons tradrng pr ograms, taxes and charges In 1988, the . JRREI,
L federal govemment favoured a strong regulatory. approach to’ pollutron control .as. did many o0
~other Jurisdictions both in Canada and abroad. Five: years. later, the emp‘}asrs is broadenrng] ER .
' ;-.as the costs of; and llmrts to; a solely reﬂulatory approach are becomrng 1ncreasrngly evrdent
:.-The issue at hand is whether the current command- and~control tools alone can do the _]ob or o
. ._ whether econom1c 1nstrumcnts are also needed ’ E ’

Many in Canada 1ecogmze the contrnued 1mportance of command and control tools

i wrthln the: Act part1cularly when actlon is needed to protect from rmmedrate serious threats B
to’ human health and the envrronmcnt But there are other 1nstances when the avarlable o0l

. within the Act provrde limited flex1brlrty in securing compllance with the- law.i in an: efﬁcrent

and effectrve way.. ‘Some. regulatrons partrcularly those designied:to specrfy product '

" char acterrstrcs orto limit the dlscharge of substances, pr ovide little 1ncentrve to.more raprd
o technologrcal 1nnovatron and progress on: both envnonmental and economrc fronts The .
main ar gument in favour of economic 1nstruments is that they prov1de 1ndustry with both .

. the incentive and flexrbrlrty to minimize the aggregate costs of pollutlon abatement and to ,
S develop cleaner methods of productlon and more effectrve technologres -

An rmpor tant consrder atron is the rssue of effectrve complrance,,verrfrcatron mechanlsms

' ‘ and enforcement standards Economrc 1nstruments sometimes cannot “stand. alone ‘but must -
" be supported by a command and control devrce settrng a l1m1t or cerlrno (e g a regllatron) o

_Revlewing CEPA: An Overview of the lssues R R E 1;5




that would be used in the event of non comphance The potcntlal tmportance of command-
and control tools in supportmg economrc 1nstruments in, certam sxtuattons must be explored

lnformatron Mechamsms/c‘ommumty-R:ght—to-Kmw
_ Clarrfrcatlon of the legislative’ authority for collecting and. complhng natlonal
' 1nventor1es and pubhc reporting of 1nformat1on lie at the. heart of any dlscussmns on
' "mformatlon mechamsms within CEPA. The need for clauflcatton results from: 1ncreased
3 -mterest 1n applymg the concept of commun1ty~r1ght-to know which could mclude pubhc :
" access to 1nformat10n on all aspects of the life.cycle of a substance manufactured processed,
- imported, produced asa by -product, released to the environment, stored, used in a prodict;
- transferred to another place or transferred to'a recovery or waste-dlsposal fac111ty ‘This" ..

concept has been favoured by env1ronmental labour-and other voluntary sector organizations

in Canada for purposes such as emergency plannmg, monitoring progress in pollution -

* prevention and trackrng éither voluntary or mandatory reduction requirements.- Industry has
e expressed concerns about the, safeguardmg of confrdentnal busmess mformatlon that relates. -

] tor the use storage and processmg of substances

Sectlon 16 is part1cular1y relevant to the generatron of 1nformat10n for pollutlon '
prevention: purposes “Currently, 1eg1s1at1ve authorlty for the Natzonal Pollutant Release”
- Inventory (NPRI) 4 c0mprehens1ve 1nventory of specrfied substances released 1nt0 the

e Canadlan env1ronment 11es 1n sectron 16

The questlon to be eXplored mvolves whether to expand the Act to allow the. collectmg
“and reportmg of information contained in inventories, such as the: NPRI The- or1gma1 '
" concept for'the NPRI was derived from a similar inventory in the Unlted States (the- Toxics ™

Release Inveniory) established in: 1986 under the U.S. Emergency Plannmg and Commumty- h

nght to-Know leglslatlon This 1nventory allowed the U.S. government to collect
information on transfers and on-site use and storage of toxtcs and other hazardous

R substances, as we11 as release 1nformatlon

At the-time. of its. development the NPRI was mtended 0 collect substance release

'mformatron on an annual basis and’ make it avarlable to the pubhc A 1993 CEPA section 16

" notice requrres ‘individuals mieeting- ‘the NPRI repomng criteria to submit mformatlon on
" releases and transfers of. NPRI listed substances. to the thster by June 1, 1994, The need
- for leglslatlve review arises- because section 16 was not. designed. spectflcally to gather
- annual information or to make mventory information publicly accessible. In addmon as
‘ CEPA stands, 1nd1v1duals who do not want reported information made public could

, challenge the basis on which 1nformat10n was acqu1red and made pubhc or 31mply make a “ S

" clalm for conf1dent1ahty

The NPRI represents a flrst step towards 1mplementmg commumty -right-to- know in

"Canada but the inventory 1tself and the commitment to make reported and other 1nformatlon o
publ1c has no basis in law. The 1ssue of collectron and pubhc release of mf ormauon that was A

unresolved dur1ng the deve10pment of the NPRI needs to be explored
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Enwmnm@nt&llé’mergencres e e

- In 1988, when: CEPA became law, it was consrdered premature to rnclude envnonmenta] N .v

o ‘i.emer gency provisions.. The 1nternatronal regulatory regrme *had not’ eVOIVed sufficrently to. -

provrde appropriate. models Secondly, as an: 1n1tra1 strategy, the federal government had
i »chosen to support voluntary approaches rn cooperatron with of supportrng rndustry The »
. five: -year review, explrcrtly included in CEPA allowed suffrcrent timeé to evaluate the degree )
‘to whrch these appr oaches mrght meebthe federal govemment S envrronmental emer gency '

R goals ol T

A Many favour confrrmrng in law a ‘shift in envrronmental emer gency focus from _
respondrng to rncrdents to preventrng them, in a par adrgm srmrlar to shrftrng from pollutron S

- -control to. pollutron prevention. Although itis- recognrzed that berng prepared for and - :

- 4respondrng to-emergencies will always remain-a hrgh prrorrty, and that adequate laws must o

©exist to requiie efficient and expedrent responses ‘more emphasrs is needed on preventron SN
i -The cun ent combination of federal statutes, and regulatrons that deal with envrronmental .
‘ emei gencres leaves slgnrﬁcant gaps, partrcularly in the areas of prevention and. preparedness. '

Some see weaknesses in the Act’s present event— (1 €. response) driven mandate at a trme e

L ’-when publrc bodres are Increasrngly focussed on rrsk reductron and preventron

A prrmary consrderatron in amendrng the Act to pr omote an; enhanced preventron focus v

f %,:13 the lack of- agreement on the, approprrate balance between legrslated requrrements and
. Arself»regulatron by rndustry Sonie see the CEPA revrew as an oppor"tunrty ‘to rationalize an
‘ ‘,_envrronmental emergency: framework by creatrng complementary and consistent standards

. for all. facrlrtres and operators handlrng oil and hazardous materrals The degree to- whrch -
. envrronmental emergency provrsrons in an amended CEPA could be harmonrzed with

N . exrstmg provrsrons of other-federal legrslatron ‘with those of the provrnces/terrrtorres and
© o owith those of partres to the North American Fr ee Trade Agreement (NAFFA) and the North . ) L
_Amerrcan Agreement on. Envrronmental Cooperatron (NAAEC) would have to be examrned B T

~Sucha ‘national framework would enable Canada also to meet rts rntematronal oblrgatrons : o
o 'for emer gency preventron and preparedness Lo : "

Another consrderatron is whether or not the partres causrng emergencres shouId be lrable TN e

) for provrdrng full compensatron for ¢ any envrronmental damage. Clairis could include.’
. compensatron for: both drrect and rndrrect economrc losses arrsrng from damages to the
L .natural envnonment : - :

| iEnt‘ orcement

Wrth the rntroductron of the Canadlan Envuonmental Plotectzon Act a new drrectron

‘was announced for federal envir ‘onmental enforcement ‘a drrectron whrch promrsed ri gorous o

- enforcement using a range’ ‘of tools from wamrngs through 1nspector s.directions to trcketrn )
o prosecutron ‘arid crvrl surts Desprte the new: emphasrs on enforcement as a prrmary tool for

. -achieving complrance wrth the Act that enforcement has not been as successful as had been W - EN
':f'-hoped - ' ‘ R g e

| A prrmary consrderatron in drscussrons on enforcement under CEPA concerns the »
pr actrce of using the courts to address vrolatron of 1egulatrons through the frial- and-. -

o _.'l 'punrshment process of the Justrce system A corollary to thrs issue, is the proposal rarsed

"Reviewing CEPA: An'Overview of the Issues - T LI R (A




. in the Government S Creatmg Opportumty document to exdmine giving members of the
""pubhc access to.the courts as a last recourse if the federal governmerit pers1stently fails to
- enforce an environmental law.” The courts are only beglnmng to drop their reluctance to
- view envuonmental offenses in the same category as tradmonal cr1m1na1 offenses, and
*‘recognition by the courts Of the serlousness of env1ronmental offenses is comlng steadlly

. 'fbut slowly

A prlncrple that underhes any effect]ve enforcement and comphance program is that
v1olatlons must be ‘handled without undue delay. The process of a criminal prosecutlon can -
. take.anywhere from 18 months to four: years —.a con31derable perlod For this reason; there

" is greater interest in us1ng admlnrstranvely rmposed penaltles n addltron to resortmg to"
 the criminal court system Ttis argued that this' combmatlon would put less pressure on °
: Canada s criminal court system,.as only the most serious cases would justify formal court” . S
. action: damage or.risk of damage to the environment, poor. compllance history of an alleged : ,'
, Av1olator and unw1ll1ngness of an alleged v1olator to correct the v1olatron and/or prevent '
- recurrence : :

Any d1scusslon of amendments to the Act to 1ncorporate new enforcement methods ’

o must takeé into account current 1n1t1at1ves for federal- prov1nc1al/terr1tor1al harmomzauon

) of env1ronmental management Enforcement tools under CEPA would form part of that '
dralogue L : :

Aoim:mstmtwe Penaltles S
" If administrativée penaltles were available. under CEPA sanct1ons could be 1mposed
; w1thout the neéd of prosecution in order to obtam a conviction in court. If the Acti is
amended ‘however, to allow.for the establlshment and use of admrmstratrve tribunals and
a penaltles it must be recognized that there 1 may be cons1derable costs assoc1ated w1th the
» creatron ‘of an adm1n1strat1ve penaltles scheme '

Negotlated Settlements/Comphance Guarantees - o

- . CEPA does not authorize the development of negotlated settlements or. compllance o

' guarantees These instruments are sometimes viewed as being “back room deals™ '

“softening or delaymg tactlcs “When used properly, however, they can result in’ creatrve '
solutlons which protect; enhance or restore the environment more- SW1ft1y than-through a.

' “criminal trial process and without' the legal costs that such: trlals impose. If- CEPA is

L amended to provide the authorlty for negotlated settlements and comphance guar antees, :

" “then the questlon of penaltles to- ensure comphance w1th those settlements and guarantees '
. has to be addressed : : ‘ . o o

Admmlstratlve Orders : : : ,
There are few prov1slons in CEPA authonzmg the use of admlnlstratlve drrectlves Such

N -powers are useful in situations where swift action is necessary They are found in provmcral

» " statutes, and are -being added to new federal legislation such as the révised Pest Control -
_ ; 'Products Act. -Should CEPA be prov1ded w1th srmllar pOWers and the crrcumstances and
,condmons surroundlng the1r use” ‘ S SRR
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R Human Health artc‘] Enutr@nmerttal Protection

inspact‘or e P@wers o : : . .
Another issue for discussion concems provrsrons for 1nspector s powers One problem f

L wrth the exrstrng pOWClS is that they do. not adequately address the s1tuatlon whe1e the .
' ,occupant does not consent to the 1nspectlon of the premlses Should the‘Act; be amended to - -

provide walrants for inspectors to inspect’ business premiises, where an owner or operator

-refuses consent? Another problem arises from the fact that- mspectors lack’ authouty to o :
© . secure compliance when directing that non- complrant activity be stoppedor that: preventrve o
- or conectwe action be taken, except in. 1nstances where there is an unauthonzed release of a- S

‘ regulated substance ot the 1IkellhOOd of such a release. Moreover, the. ex1st1ng authority for . SR

mspectms to'issue directions when thete is.an actual unavithiorized release or the hkehhood

‘of such a release is not.consistent: throughout the Act™ it is not ava1lable under Part VI in.
relatron to ocean dump1ng An add1tlonal Question to explore arises from the request of ~
.mspectors for powers to serve subpoenas and summons in accordance w1th sectlons 509(2)

- and 701 (1) of the Crzmznal Code = o : ~

Human health 1s 1nextr1cably 11nked to the env1ronment throu gh the a1r we b1eathe the

. :wate1 we dunk and the food we eat Envnonmental quallty is often percelved by the pubhc
~*as a health issue: half of the respondents in public opinion surveys (1989 92) felt that' their
‘health had been affected by pollution.: CEPA isan 1mportant instrument for assessrng and -
- mariaging the health and envnonmental risks related to toxic substances ‘It.is ‘ene of several -
©acts. deallng wrth the management of toxiC:substances’ for wh1ch Health Canada and/or . . e
Ce Envnonment Canada have 1espons1b111t1es (e1ther on then own ‘or shared w1th other .'55_ T
- departments) 1nclud1ng the E ood and Drugs Act, the Hazardous Products Act and the Pest
. Comrol Products Act w :

Pubttc tnput‘ anol Pamticrpatlon in the R:sk Assessment Procees
Whrle the transparency ‘of the assessment process under CEPA has been 1ncreased by

“such documents as “Deterrmnatlon of ‘Toxrc Under Paragraph 11(c)y of the Canadzan A
Envzronmental Protectzon Act,” certain- 1ndustry groups have requested greater input 1nto the T
- assessment process Important issues.to be consrdered include the role of stakeholde1s in the’ Lo
L piiority’ substarices process, the need to protect the scientific 1ntegr1ty of risk assessment the
v 1ole of socretal values in risk management and the potentral 1ncrease in‘time. and resources =
S necessary to complete stakeholder assessments ' e L

Des:gnailon of “Tox:c” o : s
- Both the word “toxrc ‘and- its def1nrtlon in CEPA have been sub_]ect to cr1t1c1sm The

- ‘def1n1t1on of “toxic” in CEPA contains the notlon of risk (encompassrng both toxie pr opertres - R
R and _exposure). and is cons1stent ‘with current pr1nc1ples of risk assessment “This definition, "
" “however, is not consistent w1th the screntrﬁc defrmtron or the publrc 8 understand1ng of the
© Word. Consequently, thele are m1sunderstand1ngs about’ the meanrng of conclud1ng thata -
~substance is or:is not “toxic under CEPA.™ Itis 1mportant to consider how the- results of 11sk
' assessment under CEPA can be communrcated more cleatly than through the word toxrc

;R_eviewing‘CE?PA:-l'\'r_!_‘(v')verviewtofthe Issues . T C T 19
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C@or@lmah@n of Fhsk Assessment and Htsk Managem@m t’@r

- Existing Substances R ¥ B

- Various: stal(eholders have expressed concem about the risk assessment process to date
' -'under CEPA, focusing on priority-substances. The risk assessment phase whichisnow . .
complete for the first Przorzty Substances List, is a scientific exercise that helps determme -
whether a substance is “toxic™ as deflned in CEPA Soc1etal Judgements concerning - ',
acceptablhty of health or environmental risk are not cons1dered part of rtsk assessment but
‘ .part of the subsequent stages of risk management . :

Current practice under CEPA results in three opt1ons followmg risk assessment (t e.,
tox1c not consrdered to be ¢ tox1c or rnsufftc1ent data for assessment . Conmderatton
" may be glven to other. optrons such-ds risk assessment resulting in a 1anl(mg of pnontles for

" further action, Another 1mportant issue is whether closer coordmatton is needed between e

' risk assessment and risk management in CEPA

lnsumctent lnf@rmatl@n o .
Some priority" substances could not be assessed for health or envuonmental effects S

: ,"because of” 1nsufﬁc1ent sc1ent1f1c mformatlon JAn issue to cons1der is whether the’ acqulsmon' ‘

. of additional data for compIetmg assessments should be fonnally mcorporated into the '
, priority substances process and how to mtegrate that step mto the t1me limits for completmg
; assessments : = :

/loc@umabtltiy in G&PA

One’ strength of CEPA lies in tmposmg mechanisms of accountabtllty on various -

- programs, mcludtng time limits, publtcatton of assessments and opportunity. for public 1nput B

7The need for accountability mechan1sms for risk’ management and the nature of these -
. mechanisnis- should be consrdered "It will be important to consrder the. impact of exrstmg
time limits (new substances pnor1ty substances) and any new t1me limits; On TEeSOUICES,
' 'potenttal loss: of ab111ty to control substances and qualtty of assessment and management ,' :
optlons o -

@t@mfr@ant New Uses - ) .
Part II of CEPA prov1des for the assessment of new and ex1st1ng substances New nses

~ ofa substance prev1ously assessed as not being tox1c, However, may increase its exposure B

. and therefore the risk, and the substance could then bé considered “toxrc as defined in -
. CEPA An important issué for discussion will be’ the need for a process of reassessment of.

- V’ substances if they are used i ina new or- dtfferent way

/l@]justmenis fo New Substances Prowsl@ns , R

-"Minor technical 1ev1s10n of a number of legal and techmcal items would 1mprove the
_ 1mplementat1on of the new substances prov1s1ons of CEPA Part I for both govemment
~and. 1ndustry A = - : - S

_ Under the present-structure. of CEPA "irnportatlon"or manufacture of a notified substance -~ .|
s cannot commence until the regulatory prescribed period of assessment has exptred “To avo1d T
L unnecessary compl1cattons for government and the. regulated pames the issue of prov1d1ng
- govemment with the statutory authorrty to permit: 1mport and manufacture after the .

: vassessment has been completed if the substance has been found to be non tox1c, should be

o consrdered( greenhghtmg”)
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Thete isa need to modrfy the Domestrc and Non Domestrc Substances Llsts for

A : j-admrntstratrve purposes For example a moie, appropuate name for achemlcal may be O
: ‘_--u'developed more cunent 1nformatron regardrng the 1dent1ty of : a substance may.| become

'avarlable, adm1n1strat1ve errors may ocgur, and there is a- commttment to. begtn updatmg

. 'the Non- Domestrc Listin 1995: Although substances may be. added to or deleted from’ the
e Domestrc and Non-Domesttc LlStS in accordance w1th the specrﬁc procedures noted in the

o statute cons1de1atron shiould: be: glven to the addltlon ofa general provision in CEPA to.
. perrmt the Mlnlster to amend the lists from tlme to. t1me in order to- correct enors and ‘

e - fac111tate applrcatlon of the regulatlons

Scop@ of New Subst‘ances Prowsions f@r Btoteehnoiogy Proe’ttcts
. " The federal framewoxk for 1egulat1ng the raptdly emerging: products of blotechnology
o calls for. the use of. existing leglslatron The1 efore, many acts: and departments will. be .
- _.,.'mvolved The new substances plOVlSlOHS of CEPA set out crtterta for determlnlng whether f
W \substances subject to. othet acts can be 1eported under. CEPA It rnay be necessary- to
' "_1eaffum whether thése provrsrons provrde the best mechamsm for ensurmg health and

. envrronment protectton and efftClent 1egu1atton of btotechnology products N

mes:@ns for Reportm J Adverse E ﬁects ot‘ E’xrstmg Subsi‘ances

_ . Sectron 17 ofiCEPA 1equ1res reportmg of adverse effects of exrstlng substances but does :A o 8
" :not specify: ‘what actions should be taken’ after the information i is. assessed The connection”

between this reported 1nformatton and. mechamsms for further actron, partrcularly for - o o

L ,substances regulated under othe1 federal acts, needs to be exammed

Sm Jz?e Substanees l/ereus Complex Mtxtures ,
The CEPA ‘definition‘of a, substance is broad enough that almost anythmg could be

: ..-__defrned asa substance for the purpose of the Act. In fact, the first Priority Substances Lzst B B
S contamed substances that were effluents mlxtures, and classes of" chemlcals There have ‘

; \been calls, however f1 om- some quar ters f01 greater focus on complex mlxtures such as -
. emrssrons effluents and wastes. 'An examination of the beneﬁts and limitations of: assessmg

o “single- chemrcals and complex mixtures should con81der the avarlabrlrty of methodologres for

- . each apptoach and- the approprrateness of resulttng control strategres for envrronmental and

. human health nsks

Strategtc @pttons : DU : S
' Oncea substance has been assessed unde1 the PSL process and declared CEPA-toxrc
:an assessment of management ‘options is. under taken Thete are three main types of tools
- for addressmg env1ronmental problems: command and conttol economic 1nstruments and

_ - _voluntary actrons Each | may be tegarded as a strategic optron havmg very drfferent nnpacts S
: 4"~upon 1nnovatron, industrial competttrveness and the economy One issue for consxderatron is-
o how CEPA can do a better job of assessing = at. the earliest: posstble stage — the various -

strategic optlons for limiting t the env1ronmental and health effects and the ecortomlc lmpacts .

* that are associated with the telease ‘of toxrc substances to the envnonment In the past, .

. there has been a tendency to select: command and- contr ol without due: cons1deratton of the
" _economic impacts ‘of this option. compared to the- othe1 two. The economic costs must be
"-'compated to the envuonmental and eCOnomlc benéfits of conttollmg usehelease of the .
‘ substance ThlS early analysrs should dri 1ve the selectton of stt ategtc opttons

' Reviewing CEPA: An Overview of the lssues *~ *= . " " . Cal e e




I]ntematlonaﬂ Dtmensmn

*The preamble to CEPA notes that “Canada must be able to fu1f11 1ts 1ntematronal

. _,obhgatlons in respect of the envrronment » This sectron Iooks at the role ¢ or CEPA in.

"_achieving thrs objectnve iri.a penod of rapid expansior and change in the scope and nature
of these mtematlonal obligations.- CEPA is one of the statufes-in the env1ronmenta1 area .
“which serves this purpose. “Other statutes, such-as. the Flsherzes Act the Migratory Birds .-
.. Convention Act, the Internattonal Boundary Waters. Treaty Act, the Internattonal River-
: Improvements Act, and the Arctic Waters Pollution Prevention Act; also serve as vethles '
for 1mp1ementat1on of Canada ] 1ntemat10na1 envrronmental obhgatrons ER

GEPA as a Tool for implementmg lnternat:onal @bilgatmns

. CEPA provrdes leglslatlve author1ty for the 1mp1ementatlon of three areas of
1ntematlona1 agreements. Part VI 1mp1ements parts ‘of the 1972 London Dumping - - :
Conventlon Part 11 1ncludes spemflc provisions wh1ch enabled the enactment of the Export o
and Import of Hazardous Wastes Regulations in November 1992, to 1mp1ement the. Basel L
Conventlon and- other 1ntematlonal agreements on the transboundary movement of hazardous

. wastes. Pazt V provides general enabhng prov1slons for the 1mp1ementatlon of 1ntematlonal

o v'alrpollutlon obllgatlons SR p : :

CEPA also provrdes through its enablmg provrsrons on toxic substances the ab111ty to - '

1mplement the prov1s1ons of those international’ agreements wh1ch regulate matters ﬁttmg the
.- CEPA definition ‘of toxic substances. To date, they have been used to 1mp1ement the - .

"prohrbmons and limitations of the 1987 Montreal Protoeol on Substances that Deplete the
Ozone Layer, and its 1990 London amendments o : :

Beyond these prov1s1ons CEPA also provrdes ‘general enabhng prov1srons that can
‘contribute to; fulf1]hng some. of the procedura] requirements at the international level. These
- include. reporting on Canada’s 1mp1ementat1on of international environmental obhgatlons
establlshlng air quality and emission 1nventor1es, state of the environment reporting through
~ international bodies, and other such requ1rements Oné issue that could be examined i is .
whether the conﬁdentlahty provisions of CEPA constraln the prov131on of mformatlon
. under international agreements : e '

: Another issue that could be exammed concems Part v, whrch 1ncorporates prov1s1ons .
:of the now repcaled Clean Air Act. Part V. was established as a residual authority which the
* federal government could ise to address international air pollution. Prior to makmg a '
' 'recommendatlon to the Govemor -in-Council ori a regulatlon for this purpose the Minister of
. Envrronment must be satisfied that the provmce or provinces in which the regulated entities
are located are not e1ther able or willing to make the requ1red regulatlons Part V of CEPA"

. has not been used since the Act was ‘created. The 1992-93 CEPA Annual Réport concluded
- that Part V has fiot béen utilized because the provinces-have fesponded effectlvely '

’ANevertheless the-conditions which must be met before it could be utilized are Con51dered by
- - some to be a barrier to its 1mp1ementatlon in the future This: ralses the quest1on of whether
j,Part V should be amended )
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The F’uture Role of CEPA in Implementmg lnternatlonal Obllgatlons
Cons1derat1on of the fiture role of CEPAas a tool for the’ 1mplementat1on of. Canada s

j g '1ntemat1onal env1ronmental obllgat1ons should take 1nto account the rap1d changes that .
are occumng in the area. Since. 1988, there has been a vast increase in the number of
e '_1nternat10nal env1ronmental agreements ‘and negot1at1ons _This:increase has’ been fuelled in”
Jlarge measure 'by the growing. acknowledgement of.the r1sks fac1ng the earth’s env1ronment
. 1nclud1ng the atmosphe1e, and the need to address these rrsks ina global fashion. As well
‘. the growing recogn1t1on of links’ between trade and env1ronment has led toa number of
envuonmental concems belng addressed in the negot1at1on of trade agreements ‘

The complex1ty of the lntematlonal env1ronmental agreements has also grown

' ~31gn1f1cantly ‘The 1992 Fr amework Convent1on on Climate Change is'a clear example of
o this.” Even a cursory 1ead1ng of its p1ov1s1ons reveals the extent to which almost every aspect
: of day-to-day life has been. reﬂected from the | use of calbon d10x1de (CO ) emitting | fuels in

the north for energy, heatmg or transportanon to. the cuttrng of trees for cooking fuel or

ishelte1 in the south, to international flnancmg, technology development and’ ass1stance and -
e capac1ty bu1ld1ng in developmg countries. The’ Conventlon on B1010g1ca1 D1vers1ty s1m11a11y
a gcontams a number of paragraphs dealing w1th mtellectual property rlghts and- b1otechnology
e among its other dlverse aspects In’addition, the deve10pment of broad ecosystem §
S approaches to envrronmental protectron and conservatron work to expand the scope of

the negotrat1ons.v e o : - ‘

The above changes have gene1ated an 1ncreased d1vers1ty m the fo1m of 1nternat10nal

. obl1gat1ons retated to envir ‘onmental- protectron Traditional agreements ‘were 11m1ted ,
S generally to the sett1ng of an 1ntemat1onal law standard which states were free to: rmplement s
Lo in the I manner they chese. ‘Now at least f1ve types of commitments can be 1dent1ﬁed These

1nclude framewo1k agreements ‘which set out common understandmgs on wh1ch to: pu1sue

fuither negotrauons 1ntemat1onal standard settlng of the tradrtronal type mandatrng the

' harmonrzat1on of domest1c standards procedural commrtments at the 1ntemat1onal level such
as reporting or dlspute 1esolut10n processés and at. thie domest1c level for’ such th1ngs as.
.procedural due process ‘and pubhc rights of part1c1pat1on in envuonmental dec1sron mak1ng,

and the enforcement of one s domestrc envrronmental law

- The sheer number of 1ntemat1onal env1ronmental negotlat1ons ongo1ng and planned

A"V1a1ses the quesuon of appropuate leg1slat10n for 1mplement1ng the obhgat1ons Tt should be
noted that not all 1ntemat1ona1 obl1gat1ons must be 1mplemented through legal means

The posstble artrculat1on w1th1n CEPA: of a broader autho1 1ty for- the 1mplementatron of

i Canada S 1ntemat1onal env1ronmental obl1gat1ons requtres an evaluat1on of the best means
for Canada to respond to these developments bea11ng in mind past trends and performance
. in‘this field. Other ex1st1ng federal leglslatlon t0 1mplement 1nternat1onal obl1gat1ons in the -
_,envuonmental freld as well as. p10v1nC1al Jurlsdrctrons should also be cons1dered In this ™~
" regard, both govemment officials and a-number of énvironmental groups have been -
- concemed about the lack of at least a residual author1ty for 1mplement1ng 1ntemat1onal
env1r0nmental obhgatrons in CEPA beyond its ex1stmg authorrty
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CE’PA as the Ob/ect of Internat:onal Obhgatlons

Another critical aspect.of the 1nternatronal dimension is the notron of the content and
- enforcement of. CEPA 1tself as the object.of the obhgatlons a notlon partictilarly relevant
©in the context of the- North American Free Trade Agreement (NAPTA) and the North .

.Amer1can Agreement on Envrronmental C00peratron (NAAEC). These agreements 1mpose Lo
_ commiitmients with the United States ahd Mexico in many aieas, 1nclud1ng the env1ronmental S

area. For example the’ NAAEC 1mposes an ob11gatron to ¢ effectrvely eriforee’”
. envrronmental law’in the three countrres ‘and provides mechanlsms including 1nternatronal
- panels to address complarnts of non:enforcement. There i is also an obhgatron to report °

annually on. enforcement practlces through the newly created Comm1ss1on for Env1ronmental L

. Cooperatron These provrsrons will impose addrtlonal challenges on the admrnrstratron of

e « CEPA, as well as'on other federal and prov1nc1al envrronmental laws

o Admmlstratuon of CEPA

. "CEPA is complex leglslatron to admrnlster because of its multr faceted natute: The CL
b federal government has established new management and, coordination structures o -
1mp]ement the Act recruxted staff, released assessments of 44 substances on the- PSL, refmed o
o o the assessment process, deve10ped 12 new regulatrons 1mproved its compliance ; and

. enforcement capacxty, liaised extenswely with the provinces, launched the Envnonmental 2
' Ch01ce Program, -and- made 1mpoxtant changes in the apphcatxon of the ocean dumprng '

" ,prov1srons

Although an extended leammg process has occurred and many actrons have been taken :
- to resolve drfﬁcultres some admlnrstr atrve problems persrst '

Prronty Settmg i 4 : : :
- CEPA sets out a large range of statutory obhgat1ons No clear expressron has ever been
made of the ‘criteria to be applied in rmplementrng the CEPA array of mechanisms and *
A 1nstruments The setting of prrormes has been determrned Targely by the oper ational -
" . requisites of CEPA delivery, among which PSL assessments were grven the greatest werght o
. 'The lack of criteria for determining priorities is. widely criticized and bel1eved to hamper
* administration of the Act. The challenge now is to set out the obJectlves and des1red results -
e that should gu1de pr1or1ty settrng o T

Ff?esults Defmltlon : : L
“As noted above, a number of posmve achrevements resulted from the f1rst f1ve years of,
E CEPA adminstration. Since.it is premature to expect substantral measurable effects at the -

o ‘time of th1s review, measur1ng CEPA performance has had to relate more to the completron
*'.of activities, suchas the number of PSL assessments completed ‘The challenge now is to.

'defrne specrfrc env1ronmental and human health results to be accomplrshed throu gh CEPA

L ) The issue of results-driven perfoxmance measurement also needs to be explored Results '

-definition, in furn, will lrkely gurde pr1or1ty settlng and deﬁne the necessary adm1n1strat1ve
.and 1nst1tutronal arrangements :
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Resource Atloeatlon S
The total: f1ve~year cost for admrnrstratron of CEPA has been approxrmately $250

L {mrlhon CEPA resources are a. comblnatlon of. those A- Base resources ded1cated to exrstlng :

- . envnonmental plOteCtIOIl measures subsumed by CEPA when it was promulgated new :
' _resources allocated for admmlstratron of the Act by the Treasury Board, ~and Green Plan
‘fundmg Green: Plan funds, which aré scheduled to end i in 1996 97 currently account f01

: '.‘appr ox1mate1y half of CEPA~related expenses Modrficatrons to CEPA erther inits

' admmlstratlon or powers, w111 of necessrty have 1mplrcatlons for CEPAs resource
.1equuements. ST U . ;

o _.\,

Admmlstratron of CEPA currently costs Envnonment Canada and Health Canada about .
:_$72 mrlhon annually, havmg risen from apploxrmately $21 mrllron in the f1rst fiscal year of .
-CEPA’s operatrons This incr ease in fundlng has resulted from the 1mp1ementatlon of. such

N B 'g‘key areas ‘as momtormg, enforcement and state of—the env1ronment report1ng As ‘well, -
S fund1ng has been targeted for the Prlonty Substances Lrst Assessments strateglc optlons o o
- _reports for substances deemed toxrc under the Act and regulatory 1mpact analysls statements R

‘ i for proposed regulatlons

Orgamzatlon - : : S -
. - Environmeit Canada and Health Canada share respons1b111ty for CEPA Slnce the "

-~ introduction of the Act ‘a good workrn g partnershrp has been forged between the two
departments Although both depaitmerits take part in the assessment; regulatory and’

: gurdehne development processes, the Envnonmental Protectron Serv1ce within Envrronment : N

. Canada s respon81ble for coordlnatron of CEPA. W1th1n the Department 1esponsrb111ty

* for CEPA is.shared among. several branches Because of the complexity of CEPA | _
V'.:--i'tadmlnrstratron pohcy elaboratron, regulatory development and enforcement actlvrtles have .
" been assrgned to dlfferent managers .The challenge is.to ensure that CEPA-related act1vrt1es
are coordlnated from an admrnrstratrve point of view and 1ntegrated from a pol1cy R

e petspect1ve

' : Techmcal Amendments E o S

Amendments to a statute can be classrfred 1nto two bload categor 1e5' substantlve or

"; polrcy amendments and techmcal amendments Although there is'ho- unrversal defmmon N
. foreither category; there is general agreement that techn1cal amendments 1nvolve non- N
Ry -controverslal changes aimed at clar1fy1ng spec1f1c sect1ons in an act.’ Unliké pollcy orlented )

amendments that shlft the dnect1on or emphasis ofa statute technlcal amendments are

e 'almed at mmor 1mprovements often of a housekeeprng nature

_ Is there any merrt in fast-trackmg certarn technrcal amendments of CEPA to 1mprove 1ts A A'
- '.operat1onal efﬁcrency in the sholt term wh1le the exam1natlon of broader polrcy issues and
- ,f.questlons contlnues‘? -..‘ O o
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Opportumtie., for Fast-Trackmg TechmcalAmendmenta to CE’PA

Durmg its ﬁve years of operation, CEPA has ‘génerated several hundred comments from

- ':VaI‘lOUS stakeholders concernmg su ggested amendments A comprehensxve analys1s of these :
' comments revealed the followmg ' E

e A’I‘he vast maJonty of the comments recommended substantxve or polrcy amendments such
-as changes in the way CEPA regulates tox1c substances, TR

e 'Approx1mately 40 comments dealt with. techmcal amendments Of these most had cleat
—policy- 1mp11catlons (approx1mately 30). For example several cominents recommended
v seemingly. minor housekeepmg changes to 1mprove 1nformatron access and disclosure -
o rules This subject matter, however, is by defmmon controvers1al and complex, and. o
' 1mpl1cates other federal laws (the Access to Informatwn Act) Therefore, whlle the -
-‘changes may seem mmor they have 51gn1f1cant pollcy 1mpllcatlons that cannot be easﬂy

. separated : : .

e '.Only a handful of comments mvolved techmcal amendments thh lxttle or no pOlle

_ ' 1mphcatlons Examples inclide.the need to clanfy the definition of fplace” in s. 100(1)

.- toinclude “a means of transport or tor ensure that the Engllsh ‘and French vers1ons of
s 71 @ Both refer to Schedule 1. :

leen the dtfﬁculty and the questlonable beneflt of separatlng and fast—trackmg

. techmcal amendments having policy’ 1mphcatlons and the ¢ concern that any fast-tracked
. amendments to CEPA would have to be re- -examined when the review of the substantxvc

) vlssues is complete, it may be more efﬁcrent to analyze all recommended techmcal changes s
} ‘at the same time as, the substantlve issues are analyzed and resolved ' '
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