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Introduction

over the last ten years, there has been an
enormous increase in social and governmental concern
over the impact of communications systems on Canadian
society. With this increased concern has come a
deepening of government involvement in communications
regulation which is likely to continue at an even
greater pace into the foreseeable future. The com-
pl:xity and importance of the issues involved in
communications regulation is also increasing rapidly,
particularly in a country like Canada where communi-
cations policy issues are complicated by a number of
factors. Among these are the galloping technology which
in some areas threatens to outpace the capacity of
government to deal with it; the fact that communi-
cations in Canada is provided by a mixed public-
private enterprise system, which raises difficult
questions for public funding and competition policy,
and the fact that communications policy is inevitably
affected culturally, economically, and technologically
by the presence of the United States.

These comments are familiar ones. But they
also lead to a clear conclusion, namely, that there
is a rapidly developing need for intelligent and per-
ceptive resource people to deal with legal and
economic policy issues in the communications field in
Canada. This need has already become apparent both
in industry and government, and it will undoubtedly
increase steadily over the next few years. To deal
effectively with these problems, lawyers and economists
will be required who are thoroughly conversant with
communications policy issues, regulatory alternatives,
and institutional realities in the Canadian context.

This study constituted one of a number of
related research projects undertaken at the Faculty
of Law, University of Toronto, in the period from
1972 to 1978, in order to increase knowledge and
expertise in the field of communications and public
policy in Canada. Among the projects undertaken was
the collection and abstracting of all telecommunications
regulatory decisions at the federal and provincial
level in Canada, a study of the Quebec Regie des Services
Public, a historical review of telecommunication
legislation in Canada, and a study of competition
policy and the Canadian telecommunications carriers.



The purpose of the present study was to review,
abstract, categorize and set out in bibliographical
form all legal and economic research studies,
periodical articles, textbooks and other reference
material, whether from Canada, the United States or
elsewhere, relating to communications law and policy.
Special attention was paid to materials having rele-
vance to Canadian policy issues. The completion of
this project proved particularly difficult because
the number of sources of interest turned out to be
substantially higher than anyone had expected. In
the end, over 6,000 studies, articles and other
sources relating to communications and public policy
were discovered, from which the selection was made for
the present work.

The completion of this project was made
possible by financial support from a number of govern-
ment agencies, whose assistance to the research pro-
gram at the Faculty of Law, University of Toronto, is
gratefully acknowledged. Primary funding was provided
by the federal Department of Communications. Supple-
mentary funding was supplied by the Canadian Radio-
television and Telecommunications Commission, the
British Columbia Department of Transport and Com-
munications, the Manitoba Department of Consumer,
Corporate and Internal Services, the Ontario Depart-
ment of Transportation and Communications, and the
Quebec Department of Communications.

The research for this study was done by law
students working under my direction at the Faculty
of Law in the period from 1972 to 1978, many of whom
participated in other related studies as well. Basic
preliminary work was carried out in 1972-75 by Paul
Baston, Mary Eberts, Paul Emond, John D. Gregory,
John J.L. Hunter, Lesley Lane, John Loosemore,
Paul D. Morrison, Gordon Norsworthy, Nicholas Poppenk,
Elizabeth Stewart, Wendy J. Thompson and Rosalind
Zisman. Reorganization and updating was carried out
in 1976-77 with the assistance of Rick Burgess, Anne
Clendenning, Alexandra Hoy, Ann Scott, Ronald swiddle
and Dave Thompson. In preparing this work for publi-
cation I have added a number of more recent sources
which have come to my attention since 1977. In its
present form, therefore, the study includes reference
up to March, 1979. The contribution of the students who
participated in the research is particular}y.acknow—
ledged, although I take ultimate responsibility for
any errors or omissions. ’

Peter S. Grant

April 1, 1979
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CHAPTER 1

COMMUNICATIONS PERIODICALS,
STATISTICAL SOURCES
AND BIBLIOGRAPHIES

Research into communications and public policy,
as in other major fields, requires a combination of dedi-
cation, method and imagination. There are few areas of
study, however, which involve the e¢lectic variety of
sources that characterizes the communications field. As
will be seen elsewhere in this volume, a substantial
amount of articles, reports and studies already exist on
major subjects in the communications field. In addition,
however, the researcher should be aware of-sources
that are not as familiar to students @f law and economics,
but which are indispensable to informed discussion. The
present chapter deals with a number of these sources,
many of which are unavailable at university libraries but
which are obtainable through industry or government agencies.

Most of the sources discussed below are recur-
ring publications, including newspapers, trade periodicals,
statistical reports, annual financial reports, annual
directories, and broadcast rating services. While these
publications rapidly become dated, their topical character
is particularly valuable for studies which are directed
towards future policy in the communications field, since
they include current financial or economic data in rapidly
changing areas of technology. The chapter concludes
with a table of other bibliographies which relateé to specific
areas of study in the communications industry and which
may be useful.

This chapter is organized into four parts:
1.1 Newspapers and Tradeé Periodicals

1.2 Legal and Economic Periodicals



Statistical Sources

Other Bibliographies



1.1 NEWSPAPERS AND TRADE PERIODICALS

A source which is invaluable to researchers
consists of the major Canadian newspapers. 1In recent
years, the business press in Canada has devoted =
increasing space to industry and regulatory developments
in the communications field. Although the best coverage
appears in the Financial Post, the Financial Times of
Canada, and the Globe and Mail's recently expanded
Report on Business, reference can also be usefully
made to the business sections of other newspapers.
Access to clippings from these sources depends on the
researcher. A number of communications organizations,
including the CRTC, subscribe to commercial clipping
services, which clip from all Canadian dailies, week-
lies, trade and consumer publications in English and/
or French as well as select American publications, to
the customer's specifications. The clippings are
submitted to the customers at the end of the specified
time period and no files are kept. This of course
means that there is no back-issue search except through
the customer's own file.

In Toronto there are two clipping services which
offer the basic services with some additions. Bowden's
Press Clippings offers the above mentioned service plus
coverage of the Canadian Press and Broadcast News wire
services subject to any restrictions governing timed
release. They also publish a media directory of
Canadian and American dailies and weeklies. Canadian
Press Clipping Service, operated by Maclean-Hunter
Limited, offers the regular service, excepting French
weeklies, and also has a Radio Monitor Service. They
regularly monitor four Toronto stations on a set
schedule but will secure old broadcasts and set up
future monitoring on specific broadcasts not carried
on the four specific stations. 1In addition Maclean-
Hunter offers a reader service covering the Financial
Post.

If a researcher requires press-clippings from
the past then it is advisable to contact the library
departments of various newspapers which clip their
stories and arrange them by subject index. 1In
addition the CBC Reference Library in Toronto has a
subject index file going back 25 years and covering
the major Canadian and American dailies and weeklies.
These files are particularly extensive on stories
relating to broadcast regulation and the CBC. The
CRTC also maintains an extensive clipping file going
back to 1969.

A second major source of information regarding
Communications and public policy is the large number
of trade periodicals that serve the various sectors



of the communications industry. Although much of the
material in the trade periodicals tends to be of a
transitory nature, particularly in regard to new
products, trade news, personnel shifts, and so on, a
surprising amount of useful material is also presented,
including comment on recent regulatory decisions,
interpretations of current rules and regulations,
editorial reaction to current and forthcoming legal

or regulatory developments, and forecasts of tech-
nological change and their impact on the industry.

The major problem presented by the trade perio-
dicals, however, is the great number of periodicals
involved, and the difficulty in finding one's way through
this material. A useful way of cutting down the time
required to research these periodicals is to make use
of the standard periodical indices, which are found in
most public libraries, and which provide a guide to
the major subject headings covered. The major indices
are the following:

Business Periodical Index
Canadian Periodical Index

Public Affairs Information Service
Bulletin

Readers' Guide to Periodical Literature
Social Sciences and Humanities Index

Listed below are the trade periodicals found
to be of most significant benefit to policy research-
ers in the communications field. For ease of
reference, they are listed under basic industry
categories, along with brief notes as to the nature
of their content.

Advertising

Advertising Age. This American newspaper of marketing
1s 1ssued weekly, and includes current news regarding
the magazine, broadcasting and newspaper industries.
Published in Chicago.

Canadian Media Directors Council Media Digest. This
reference tool published by Marketing magazine (see
below) is useful for estimates of trends and as a
frame of reference for comparative studies. It
contains basic market information as well as
detailed data on television, radio, newspapers and
magazines in Canada. .




Canadian Media Rates and Data. A publication out
of Skokie, Illinois by Standard Rate and Date
Service Inc., containing broadcast data of use to
advertisers and agencies who advertise in Canada,
organized by province and city.

Editor & Publisher Market Guide. A New York
publication which contains market information of
use to newspaper advertisers and includes the
relevant Canadian statistics.

Marketing. A newspaper of marketing communications
in Canada with particular reference to advertising
agencies, commercial and industrial marketers, and
their interrelationships. Published by Maclean-
ITunter Limited, in Toronto.

Marketing/Communications. This American weekly
magazine formerly called "Printer's Ink" is
concerned with advertising and marketing. Published
in Orange,Connecticut.

S.les Management Survey of Buying Power. An American

publication out of New York which includes estimates
of population, income and retail sales in U.S. on
several demographic breakdowns, with similar infor-
mation for Canada.

Book Publishing

ACP Notebook. This newsletter is published bi-
monthly by the Association of Canadian Publishers,
Toronto. It contains brief notes on trade develop-
ments with an emphasis on government relations.

The Bookseller: The Organ of the Book Trade. This
is the British counterpart of Publishers' Weekly.
Published in London, it contains notes and news on
the book trade.

Quill & Quire. A monthly publication covering the
book publishing industry in Canada, published in
Toronto.

Publishers' Weekly: The Book Industry Journal. A
weekly American publication published in Ann Arbor,
Michigan which is considered one of the best trade
journals, featuring news of the bock publishing
industry, plus annual publication statistics and
summary of trends in c¢ontent and sales.

Film and Theatre

American Cinematographer. This American monthly




published in Los Angeles contains articles on
technical aspects of the motion picture industry.

Back Stage. An American weekly published in New York
dealing with theatrical and non-theatrical films,
radio and television shows and commercials, and
theatre.

Boxoffice. Although an American publication,
Boxoffice has a "Canadian edition" featuring
contributions from correspondents across the nation.
It is published weekly, in Kansas City, Missouri.

Calendar of International Film and Television

Events. This is an annual publication of the
International Film and Television Council in Rome.

It covers meetings of the Council's member organi-
zations and keeps track of film and television events
throughout the world. Also included are inter-
national festivals, conferences and exhibitions.

Canadian Film Digest. This Canadian monthly contains
commentary on the commercial Canadian and inter-
national film industries. Published by Film
Publications of Canada Limited, in Toronto.

Cinema Canada. A Canadian bi-monthly journal
published in Toronto containing Canadian film
industry news, including technical development news.

cinéma-Québec. This is a Canadian critical film
magazine published in Montreal in the French
language which gives heavy emphasis to developments
in Quebec cinema, but also contains articles on the
international film scene.

Film Quarterly. An American quarterly published in
Berkeley, California, formerly known as the
Hollywood Quarterly, contains informed and scholarly
opinions on current developments in the motion
picture industry, including reviews of recent film
releases.

Films in Review. Published monthly in New York
(except June - July and August - September, when
bi-monthly), this periodical contains articles, both
gossipy and informative, as well as extensive film
reviews, regular columns and book reviews.

Monthly Film Bulletin. A monthly publication of the
British film industry, published in London containing
reviews of major international film releases,
including information regarding cast and production.

Motion. A Canadian bi-monthly magazine publisheq
in Toronto devoted to coverage of events concernlng



the film, theatre and television industries in
Canada. It presents newsy profiles of media
personalities as well as information regarding
current happenings, new books and film releases.

New Canadian Film/Nouveau Cindma Canadien. Published
by the Cindmatéque québdcoise in Montreal, this
magazine contains information on Canadian film
production and upcoming events.

Performing Arts in Canada. An established Canadian
quarterly of the performing arts, published in
Toronto, with regular coverage given to cinema,
theatre and dance.

The Reel Thing. Published on an irregular basis by
the Ontario Film Association, Barrie, Ontario, The
Reel Thing contains information on new film releases,
plus frequent interviews with filmmakers.

Screen. Published irregularly by the Media Division
of the National Film Board in Montreal, Screen
contains articles and commentary of interest to
media personnel.

Sight and Sound: The International Film Quarterly.

A British quarterly devoted to film reviews anda
articles on current movements in film content and
technique. An independent artical magazine
sponsored and published by the British film industry.

Take One. A Canadian bi-monthly published in
Montreal containing news of the motion picture in-
dustry, production notes and reviews. Considered
to be one of the best critical periodicals in this
fielad.

That's Showbusiness. This Canadian Variety-style
newspaper of the entertainment industry is
published bi-weekly. It contains news of current
media happenings as well as inside industry gossip.

Variety. An American weekly newspaper which offers
complete coverage of the entertainment industry,
including films, video, radio, music and stage.
Generally contains reports of current events and
government action and regulation of the "show
business" industry.

Music and Recordings

Billboard. An American weekly published in New York
concerned with the music and recording industries.
Articles on current trends and popular recording
artists are common.



Cashbox. Calls itself the International Record-
Music weekly, this trade magazine is published in
New York.

Le Compositeur Canadien/The Canadian Composer. A
Canadian periodical published bi-monthly by the
Composers, Authors and Publishers Association of
Canada Ltd., containing Canadian music composition
and publication news.

The Music Scene. A Canadian periodical published
six times a year by the Performing Rights
Organization of Canada (formerly BMI Canada)
containing Canadian music industry news and
promotion.

Opera Canada. Canadian guarterly published by the
Canadian Opera Association in Toronto.

Rolling Stone. Published by-weekly in San Francisco,
containing news and opinion by American new-wave
journalists. Also up-to-date music coverage and
rock industry news.

RPM. A cCanadian weekly publication from Toronto,
containing popular music recording and radio broad-
casting news. Occasional articles on aspects of

CRTC regulation of FM format and the Canadian content
rule.

Sound. Monthly Canadian publication published in
Toronto featuring articles and reviews by music
industry personalities, plus independent laboratory
reports on new developments in stereo and sound
equipment.

Journalism, Mass Media
and Communications Research

Canadian Communications Research Information Centre
Newsletter. This excellent newsletter is published
regularly on a bilingual basis by the Canadian
Communications Research Information Centre in Ottawa
and contains notes on current research, updated
bibliographical references to current literature

in the Communications field, and a calendar of
events.

Canadian Journal of Communication. Formerly Media
Probe, this magazine in typed format is published
quarterly in Toronto and contains research articles
on mass media and communications studies.




Columbia Journalism Review. A U.S. bi-monthly
journal containing articles by professors,
academics and professional journalists on current
issues in the field of news reporting, publishing
and broadcasting. Scholarly perspective. Some
international commentary. -

Communication Research. Concerned with the study
of communication processes at all levels. This
journal, published in Los Angeles on a quarterly
basis, focuses on explication and testing of models
that explain the processes and outcomes of
communication.

Communicontents. Published by Arizona State
Jniversity, this journal contains abstracts and
critical reviews of current communications
publications.

Content. A monthly newsletter for Canadian

TT——— . . . s
Journalists, including commentaries, letters, gossip
columns and miscellany on both print and electronic
media. Also includes subscription to Carleton
Journalism Review, a research-oriented quarterly in
tabloid form which is published by the School of
Journalism, Carleton University, Ottawa.

Editor & Publisher. An American newspaper-oriented
weekly published in New York, E&P carries an adverti-
sing news section, articles on newspaper management,
circulation material and spot news of the newspaper
industry.

Gazette: An International Journal for Mass
Communications. A quarterly journal published in

the Netherlands which contains articles by academics
and professionals on press, radio, TV, advertising,
public opinion and propaganda, as well as occasional
special sections. Includes bibliography, book
reviews and news of current international activities.

In Search/Enqudte. Subtitled "The Canadian
Communications Quarterly," this bilingual quarterly
magazine is published by the Department of
Commurnications, Ottawa, and offers a selection of
articles touching on different fields of
communications in Canada intended for the level of
the general reader.

Journalism Quarterly. An American journal published
in Minneapolis which concerns itself with research
in journalism and mass communications. Each issue
carries a listing, under 25 subject headings, of
major articles from the standard trade periodicals
and scholarly journals that are concerned with the
communications field.
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Professional Associations in the Mass Media.
Updated regularly, this UNESCO handbook gives
details concerning national and international press,
film, radio and television associations -~ including
a brief history and account of their current
activities. -

Radio and Television

AV Communication Review. Published quarterly by
the Association for Educational Communications and
Technology in Washington, D.C. contains topics
related to media of concern to educators.

Access. This activist journal is published every
two weeks by the National Citizens Committee for
Broadcasting, Washington, D.C. 1In addition to
feature articles, the magazine contains regular

news on citizens groups at the FCC and in the courts.

Access. Published quarterly by the Alberta
Educational Communications Corporation, Edmonton,
containing material of interest to educators.

ACT. Action for Children's Television, founded in
1968, is a U.S. organization dedicated to child-
oriented quality television without commercialism.
The ACT newsletter is published in Newtonville,
Massachusetts.

Broadcast Management/Engineering. A monthly technical
journal on radio and television broadcasting,
including a separate section on cable, published in
New York.

Broadcaster. A Canadian monthly published in Toronto
with articles of a general nature on radio and
television broadcasting and advertising; notes on

new products and services. Includes one-sentence
statements of recent CRTC decisions on radio,
television and cable.

Broadcasting. A U.S. weekly periodical from
Washington, D.C., containing broadcasting industry
news and reportage and commentary on current events
of concern to broadcasters. Also includes data
relating to establishment of new TV, AM and FM
stations, renewal of licenses, actions and
applications, and ownership changes. Also available
annually: Broadcasting Yearbook, Cable Sourcebook.

Cable Communicators. A monthly magazine published
in Toronto of interest to those involved in the
cable television industry in Canada.
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Canadian Telephone and Cable Television Journal.
Five issues per year of cable television and
telephone industry news. Special issue on cable
television published in May. Published in Toronto.

CATV and Station Coverage Atlas. An annual -
publication from Television Digest Inc., Washington,
D.C., containing 35-mile 2zone maps of all television
stations and construction permits, as well as
statistics relevant to the cable TV industry.
Includes advertisor's index and reports on state of
FCC regulatory activity.

CCTA News. A short monthly bulletin with current
news of the cable television industry, published in
Ottawa by the Canadian Cable Television Association.

Communications and Cable TV Business. A monthly
publication from Toronto containing Cable Industry
news.

EBU Review. A bi-monthly magazine published in
Geneva by the European Broadcasting Union. The
"Programmes, Administration, Law" edition contains
articles on radio and television broadcasting,
primarily in Europe. A separate section covers
notes on comments on radio and television law.

Educational Broadcasting Review. An American bi-
monthly published by the National Association of
Educational Broadcasters in co-operation with Ohio
State University. Contains "Open Forum" section
for opinions on current broadcasting, and articles
on a wide range of aspects of media research.

Journal of Broadcasting. An American quarterly
published by the Broadcast Education Association,
containing scholarly articles and research notes

on the broadcast media - both legal and educational
aspects.

Modulation. A bilingual newsletter published
regularly by the Department of Communications, Ottawa,
covering radio and television technical developments,
including the rf spectrum and communications
satellites.

Pulse. Published in Toronto, this publication bills
itself as the "Film and TV Newsletter". Contains
notes on current television and film production,
along with general industry and festival news.

Radical Software. A monthly (except July, September
and December) U.S. periodical with a radical view-
point, dealing with innovative techniques for use

of visual media. Published in New York, the
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emphasis is upon experimentation and diversity of
expression of ideas, thoughts and activities of
those persons working in video.

Radio-Television Daily. This American daily news-
paper of commercial radio and television contains
up-to-the-minute media news and commentary.
Published in New York.

Television. An American magazine for management
personnel in broadcast advertising, Television is
published monthly in New York and includes an
annual index.

Telecommunications Carriers and
Data Communications

Canadian Communications Reports. A short newsletter
published twice monthly by Maclean-Hunter Limited,
Toronto, which covers new developments in the
regulation of telephone, cable and satellite
communications.

Canadian Datasystems. A trade journal published by
Maclean~-Hunter Limited in Toronto given to promotion
and discussion of the computer field in general;
only occasional topical commentary on computers as
related to communications.

Canadian Interconnection. A short newsletter
published monthly by Maclean-Hunter Limited, Toronto,
which focuses on government developments in the
customer-owned attachments and system interconnection
fields in Canada.

Communications of the ACM. A publication out of
New York of the Association for Computing
Machinery, a group dedicated to the development of
information processing as a discipline and to the
responsible use of computers in an increasing
diversity of applications.

Communitronics. A technical journal of
communication and electronics, published by-monthly
in Pointe Claire, P.Q.

Computer Data. Calling itself the "Canadian
Computer Magazine", this monthly magazine is
published in Toronto by Whitsed Publishing Ltd.,
and covers trends and forecasts in the data
processing industry in Canada.

Datamation. A monthly journal of computer industry
news, published in New York. .
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Electronics and Communications. A Canadian monthly
published in Toronto which states in its editorial
purpose: to bring new component and product
information to the electronics industry and to
potential users of electronic communications, control
and instrumentation equipment in general indusiry,
science and medicine, research and development,

and to report on the development of new products and
their practical application.

Fiber Optics and Communications Newsletter. A monthly
newsletter published by Information Gatekeepers, Inc.,
in Brookline, Massachussets covering U.S. and news
on fiber optics, communications and related fields.

Moody's Public Utility Manual. Moody's is a
comprehensive source of information published in
New York on public utility enterprises of all
descriptions, including much Canadian coverage.

Public Utilities Fortnightly. An American journal
published every two weeks in Washington, D.C.,
containing current regulatory, financial and utility
news and commentary.

Telecommunications Reports. This weekly newsletter
is published 1n Washington and covers government
regulation of the telephone, telegraph and radio
communications fields. PFamiliarly known as the
"Yellow Peril”, it is probably the best of the
insider newsletters on telecommunications regulations,
and includes substantial excerpts from pleadings,
submissions and decisions in the United States.

Telephone Engineer and Management. Calling itself
the "telephone industry magazine", this American
publication is bi-monthly, and contains technical
information and general news of interest to all
sectors of the telephone industry - management,
engineering, plant-installation, maintenance and
operating, commercial, marketing, traffic and
accounting.

Telesis. A monthly technical journal of Bell-
Northern Research published in Ottawa containing
articles by professional engineers on new develop-
ments in telecommunications technology.

Telephony. A U.S. weekly published in Chicago
containing telephone industry news, notes of new
products, and brief reports of court and regulatory
agency decisions.
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1.2 LEGAL AND ECONOMIC PERIODICALS

An increasing number of articles in legal and
economic periodicals deal with the regulation of com-
munications. These journals are indexed in the same
way as the trade periodicals in the various legal- per-
iodical indexes, available at all law school libraries.
In particular, reference should be made to the following:

Canadian Index to Legal Periodicals
Index to Periodicals relating to Law
Index to Legal Periodicals (U.S.)
International Index to Legal Periodicals

A number of periodicals in the legal and economic
field have a particular emphasis on communications
policy. These are listed below:

American Bar Association: Annual Report of Sections.
Three sections of the ABA publish annual journals or
reports which deal frequently with communications
regulation, namely, the Administrative Law Section,
the Antitrust Law Section, and the Public Utility

Law Section.

Broadcast Management/Engineering. This monthly maga-
zine, published in New York, contains a regular col-
umn on the interpretation of the FCC Rules & Regu-
lations. ’

Canadian Communications Law Review. An annual journal
published at the Faculty of Law, University of Toronto,
containing articles and case notes on communications
and public policy in Canada, most of them developed
from the research program in communications law at

the Faculty of Law.

EBU Review. A bi-monthly journal published by the Ad-
ministrative Office of the European Broadcasting Union.
Includes a separate section of articles on radio and
broadcasting law and regulation, primarily focusing

on Europe.

Federal Communications Bar Journal. The official
journal of the Federal Communications Bar Association,
containing articles and case comments on communica-
tions regulations by lawyers and FCC commissioners.

Motion Picture Law Review. A U.S. monthly published
in Los Angeles which supplements Motion Picture Law
Digest.

Performing Arts Review. An American quarterly pub-
lished in New York which is subtitled, "The Journal
of Management and Law of the Arts." Covers relevant
commercial, non-profit and academic sectors of the
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performing arts, including theatre, motion pictures,
television, music, and dance. Coverage is also given
to subsidy, legislation, subsidiary rights, technol-
ogical developments in the arts, and pertinent fine
and graphic arts.

Perry's Broadcasting and the Law. This newsletter
appears twice a month to report and interpret current
court and FCC rulings affecting broadcasting practice
and operations.

Publishing, Entertainment, Advertising and Allied
Fields Law Quarterly (P.E.A.L.). Reprints of U.S.
law review articles relating to the named industries,
published in Mundelein, Illinois.

Rutgers Journal of Computers, Technology and the
Law. A law journal published twice a year by the
Rutgers Law School, Newark, N.J., focusing on legal
aspects of data processing. (Formerly the Rutgers
Journal of Computers and the Law).
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1.3 STATISTICAL SOURCES

This part deals with a number of statistical
and financial sources which are invaluable to research-
ers in the communications field in Canada. Almost all
of the sources identified below are issued on at-least
an annual basis, so that statistics can be updated
year by year. Four basic sources are discussed: (1)
the annual reports by Statistics Canada on the communi-
cations industry; (2) the availability of the annual
financial reports of the public companies in the in-
dustry; (3) a table of the annual trade directories
issued in Canada; and (4) a note on the broadcast
rating services in Canada.

Statistics Canada Reports

These are a critical source of information
for Canadian public policy. Listed below are all
the present regular reports issued by Statistics

Canada on the broadcasting, cable, telecommunications,

computer and motion picture industries.

Other reports, not noted below, are  available
in regard to the publishing industry and the sound
recording industry.

Cable Television (Catalogue No. 56-205). Published
annually, this pamphlet contains current data on
wireline facilities, subscribers and contracts by
area, and operating revenue and expenses by area

and by revenue group. Employee statistics by area
are recorded as well as financial information reg-
arding income, surplus accounts, assets, liabilities
and net worth.

Communications Service Bulletin (Catalogue No. 56-001).

This short newsletter is published about 20 times a
year for industry, government and others who wish

to have the most recent summary information on tele-
communications. Included are the telegraph and cable

industry, the.telephcne industry, radio. and television

broadcasting, cable television, plus information of
general interest concerning new technological devel-
opments or new regulations by government agencies.

Motion Picture Production (Catalogue No. 63-206) .
This annual publication breaks down Canadian motion
picture production into four categories: number of
employees, the salaries involved, the gross revenue
from each production, as well as an analysis of the
various types of films produced.

Motion Picture Theatres and Film Distributors (Cata-
logue No. 63-207) . This annual statistical report
gives figures relating to the admission figures,
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numbers of features distributed and shown, prices
and resulting revenues to the immediate partici-
pants in this area of the motion picture industry.

Radio and Television Broadcasting (Catalogue No.
56-205). This is an annual statistical report_on
revenue and expenses of the broadcasting industry.
Also included are notes as to property, plant and
equipment as well as employee statistics.

Telegraph and Cable Statistics (Catalogue No. 56-201).
This annual report deals with basic statistics of

the telegraph and cable companies operating in Canada,
including CN and CP Telecommunications, Teleglobe
Canada, and a number of smaller companies.

Telephone Statistics (Catalogue No..56-203). Basic
statistics of telephone operation are included,

such as number of telephone calls, type of service,
wire and pole-line mileage, as well as assets and
liabilities. Also documented are employee statistics
and a breakdown of revenue and expenditure by province.

Telephone Statistics - Preliminary Report on Large
Telephone Systems (Catalogue No. 56-202), This

short pdmphlet gives statistics for the large systems,
including telephones by type of service, certain em-
ployment and financial data and number of telephone
calls.

Annual Reports of Public Companies

A source often overlooked by students of media
concentration or competition policy is the annual
financial reports of the public companies operating
in the communications field. Such reports can furnish
valuable information as to the current holdings, recent
acquisitions and current profit and loss position of
the principal companies in the industry.

In the event that a search for public companies
operating in certain fields is required, it is best
to consult the current Canadian Key Business Directory
published by Dun & Bradstreet, Toronto. Businesses
are listed by their area of interest (e.g. Communica-
tions, Electronic Equipment, Printing, Publishing and
Allied Industries, etc.) and names and addresses are
supplied. It is usually possible to obtain their most
recent financial report by writing to the Secretary
or checking the files of the Provincial Securities
Commission or Stock Exchange. Similarly, most busi-
ness school libraries have a file containing annual
financial reports of most Canadian and American pub-
lic companies.
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It may also be useful to consult the Financial
Post Survey of Industrials, published annually by,
Maclean - Hunter Ltd. This publication surveys the
annual reports of broadcasting, cable, and telephone
companies, and equipment manufacturers. To assist
in understanding the information in these annual
reports, reference should be made to Financial Report-
ing in Canada, published by the Canadian Institute of
Chartered Accountants, Toronto.

Annual Trade Directories

The directories listed below are issued on An
annual basis, or sometimes more frequently, by the
trade periodicals serving the communications industry.
They contain extremely useful data on numbers of com-
panies, subscribers or coverage patterns, trade associ-
ations, and industry executives.

Broadcaster Directory. A useful basic directory to
the Canadian broadcasting industry, this publication
is issued twice yearly. It provides detailed list-
ings for all broadcasting stations and cable systems,
as well as data on government agencies, video pro-
duction, and unions.

Broadcasting Yearbook. Contains information regard-
ing business and operation of radio and television
enterprises in the U.S. Special market information
concerning audience viewing and listening patterns
is included.

Canadian Film Digest Yearbook. This annual publica-
tion 1s 1ncluded 1n a subscription to Canadian Film
Digest magazine. A handy reference source for
information regarding production, distribution and
exhibition of commercial films in Canada, it also
lists valuable statistical information, censorship
boards and rates, recipients of Academy and

Canadian Film Awards, and provincial amusement

taxes and theatre licence fees.

Editor & Publisher International Yearbook. Published
annually by Editor & Publisher magazine, this year-
book contains factual information about the Canadian,
U.S. and foreign newspaper industries.

Film Canadiana. Billed as a "Yearbook of Canadian
Cinema", this annual publication, published in
Ottawa, contains information on film and television
organizations, production and distribution companies,
and general data on Canadian television and cinema.

International Media Guide, Radio- -~ Television.
Contalns data on television and radio stations and
networks plus ownership statistics on an inter-
national basis., Published in New York.
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International Motion Picture Almanac. This almanac
gives a complete who's who and statistical summary
of the U.S. movie industry, and also gives data on
theatre circuits in Canada.

International Television Almanac. Primarily con-
cerned with information on U.S. television, but also
contains data on the television industry in Canada,
including names of stations.

Radio Facts. This publication, more properly en-
titled "Digest of Basic Canadian Radio Facts," is
issued annually by the Radio Sales Bureau of Canada
(RSB) in Toronto. Contains useful information on
radio audience, no. of sets in use, average hours
tuned, FM radio penetration, and revenue figures.

Radio - Television Yearbook. Chiefly a reference work
for U.S. broadcasters, this yearbook contains data on

advertisers, professional associations, and personnel

in the broadcasting field.

standard Directory of Advertisers. This definitive

resource book gives information on 16,000 U.S. ad-

vertisers including product trade names and amounts
of money spent for advertising.

Television Factbook. A prime reference source for in-
formation on coverage, circulation and other tele-
vision industry statistics in the United States.

TV Basics. A short pamphlet annually published by
TVB of Canada Inc. in Toronto, which provides a con-
cise overview of television trends and developnents
in Canada. It contains statistics relating to Cana-
dian television audience composition and viewing pat-
terns.

TV - Film Filebook. This well-researched publication
issued in Toronto, contains complete information on
the Canadian television and film industry. Areas
covered include: government film departments, sound
recording studio, and market research organizations,
as well as all other major categories of interest to
professionals in TV and film.

Writers' and Artists' Yearbook. This directory, pub-
Tished in London, England, for writers, artists, play-
wrights, screenwriters, photographers and composers,
gives details regarding the state of the market for
publication and broadcast. It includes Canadian en-
tries.

Yearbook of the Canadian Entertainment Industry. An
annual publication with directory information pub-

lished by Film Publications of Canada Ltd., Toronto.
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Broadcast Rating Services

Since the viewer response to the broadcast
media determines the ultimate disposition of the
advertising dollar, the Canadian rating services
are obviously key tools in the analysis of the
economics of competition in the broadcast industry.
In addition, researchers may find statistics of
viewing and listening patterns of more general
interest. Information provided by the rating
services could be particularly useful in determining
which media are reaching which groups of people, and
the potential costs and revenues of new broadcast
undertakings.

Currently over 100 firms in Canada provide market
research in a variety of areas related to advertising
and the media. For an up-to-date listing, see Finan-
cial Post Survey of Markets, published annually by
Maclean-Hunter Ltd., Toronto. A variety of special-
ized services are offered by these firms, including
advertising penetration studies, consumer surveys,
economic and industrial analysis, new product testing,
and general market surveys. The firms alsoc provide a
variety of broadcast audience measurements, in most
cases tailored to specialized uses. The two basic
broadcast rating services in Canada in general use
are those of the BBM Bureau of Measurement and the
A.C. Nielsen Company of Canada Ltd.

The BBM Bureau of Measurement is a federally-in-
corporated non-profit organization, the membership of
which is made up of advertisers, advertising agencies,
radio and television stations and networks, and associ-
ated suppliers. National surveys of radio and tele-
vision stations are conducted in the spring and fall,
covering all of Canada except the Yukon and Northwest
Territories. Reports are based on personal diary
surveys which measure normal radio and television use
over a two-week period. Projections are made accord-
ing to groups divided by age and sex, with further
projections made on the basis of "official language
spoken," and by ethnicity in areas where the majority
group forms at least 10% of the population.

370 "sampling cells" are delineated, most of
which are counties, metropolitan areas or census
divisions. An initial selection of households is made
with a random starting point, and individuals are
selected from the compiled list of about 400,000
persons who comprise the chosen households. The diary
completed by the members of the sample is of a closed-
end design. It includes a brief questionnaire re-
guiring demographic information (including data on cable
TV) and a daily journal to record, by 15-minute segments,
the person's radio listening and television viewing over
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a 7-day period. Diaries are then returned by mail,
edited manually, and then re-checked and analyzed
electronically and by computer.

In a typical BBM report, individual stations
are identified in the left-hand column, with figures
representing proportion of audience placed in the
boxes on the right. The percentage of viewers
watching particular shows is shown, with a breakdown
of the figures according to sex and age.
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1.4 OTHER BIBLIOGRAPHIES

Although the present volume provides a basic
bibliography of legal and economic sources relating to
Canadian Communications, there are a number of other
bibliographies which may be useful, particularly in
regard to specific subject areas. These are listed
below, in alphabetical order by author.

Reference should also be made to the Canadian
Communications Research Information Centre Newsletter,
issued regularly in Ottawa by the Canadian Communications
Research Information Centre and containing extensive up-
dated bibliographical material, and reports and abstracts
of research studies on communications in Canada.

Applied Computer Research, Quarterly Bibliography
of Computers and Data Processing. A Subject/Author
Index to Computer literature. Phoenix, Arizona:
ACR, quarterly.

Baxendale, J.C.L. "Index and fourth selected bibli-
oqraphv on computers and the law (May 1972 through
Dec. 1972)," (1972) 2 Rutgers Journal of Computers
and Law 248.

"Bibliography of the History of the Canadian Press,"
(1941) 12 Canadian History Review.

Blum, Eleanor. Basic Books in the Mass Media (Urbana
University of Illinois Press, 1972).

Canadian Radio - Television Commission. Bibliography:
Some Canadian Writings on the Mass Media. Ottawa:
Information Canada, 1974.

Cooney, S. and Mertz, Kenneth, "Bibliography of art-
icles about Broadcasting in Law Periodicals: 1920~
1955; 1956-1968," (1969) 23 Federal Communication
Bar Journal 85; (1969) 14 Journal of Broadcasting
83.

"Copyright: Bibliography." Bulletin of the Copy
right Society of the U.S.A. (updated annually).

Catlipp, Scott M. A Public Relations Bibliography.
Madison: University of Wisconsin Press, 1965.

Danielson, Wayne A. and Wilhoit, G.C., Jr. A Com-
puterized Bibliography of Mass Communication Research,
1944-1964. New York: Magazine Publishers Association

Inc., 1967.

Hansen, Donald A. and Parsons, J.H. Mass Communication:
A Research Bibliography. Berkley, Calif.: Glendessary
Press, 1968.




23

Harris, Dale B. Children and Television: An An-
notated Bibliography. Urbana, I1linois: NAEB, 1959.

Harrison, Annette, The Problem of Privacy in t@e Com-
puter Age: Annotated Bibliography. Santa Monica,
Calif.: RAND Report RM - 5495 - PR/RC, The RAND Corp.,

1967.

Heinz, Catherine. Television and Education: A Bib-

liography. New York: Television Information Office,
1962.

Higginbotham, P.E. "Trial Lawyer's quick index to
antitrust," (1973) 36 Texas Bar Journal 39.

Hunt, Florence E. Public Utilities Information Sources:
An Annotated Guide to Literature and Bodies €oncerned
with the Rates, Economics, Accounting, Regulation,
History and Statistics of Electric, Gas, Telephone and
Water Companies. Detroit: Gale Research Co., 1966.

Lasswell, Harold D. et al. Propaganda and Promotional
Activities: An Annotated Bibliography. Chicago:
University of Chicago Press, c. 1935, 1969.

Le Duc, Don R. "A Selective Bibliography on the Evo-
lution of CATV: 1950-1970," (1971) 15 Journal of

Broadcasting 195.

McCoy, Ralph E. Freedom of the Press: An Annotated
Bibliography. Carbondale: Southern Illinois Univ-
ersity Press, 1968.

Mowlana, Hamid. International Communication: A Sel-
ected Bibliography. Dubuque, Iowa: Kendall/Hunt,1971.

Mueller, C.E., "Lawyer's guide to the economic litera-
ture on competition and monopoly: an introduction to
the doctoral dissertations," (1972) 5, 6 Antitrust
Law & Economic Review 83, 67.

Nafziger, Ralph Otto. International News and the Press:
An Annotated Bibliography. New York: Wilson, 1940.

Owen, Bruce, et al. (comps.). A Selected Bibliography
in the Economics of the Mass Media. Stanford, Calif.:
Research Center in Economic Growth, 1970.

Price, Warren C. and Dickett, Calder M. An Annotated
Journalism Bibliography 1958-1968. Minneapolis: Univ-
iverslty of Minnesota Press, .

Price, Warren C. The Literature of Journalism: An
Annotated Bibliography. Minneapolis University of
Minnesota Press, 1959.
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Pride, Armistead S. (comp.). The Black Press: A
Bibliography. Minneapolis: University of Min-
mesota, 1968.

Research Center in Economic Growth. Studies in the
Economics of Mass Communication, compiled by_Bruce
Owen, David Grey, James Rosse, Stanford, Calif.:
Stanford University, 1970.

Rivers, William L. and Slater, William T. Aspen
Handbook on the Media: Research; Publications,
Organizations. Palo Alto, Calif.: Aspen Program
on Communications and Society, 1973.

Shervis, Katherine. Legal and Political Aspect of
Satellite Telecommunication: An Annotated Bibli-
ography. Madison, Wis.: EDSAT Center, University
of Wisconsin, 1971.

Skolnick, Roger. A Bibliography of Selected Pub-
lications on Foreign and International Broadcasting.
East Lansing: Michigan State University, 1966.

Smith, Bruce Lannes et al. International Communica-
tions and Political Opinion: A Guide to Literature.
Princeton, N.J.; Princeton University Press, 1956.

Smith, Bruce Lannes et al. Propaganda, communica-
tion and Public Opinion: A Comprehensive Reference
Guide. Princeton, N.J.: Princeton University Press,
1946.

Source Catalogue No. 1 - Communications. Chicago:
Swallow Press, 1971.

Sparks, Kenneth (comp.). A Bibliography of Doctoral
Dissertations in Television and Radio. 3d ed. Syra-
cuse, N.Y.: Syracuse University, Newhouse Communica-
tions Center, 1971.

United States Public Health Service. Television and
social behavior: An annotated bibliography of research
focussing on television's impact on children. Wash-
ington, D.C.: National Institute of Mental Health,
1971.




CHAPTER 2

CONSTITUTIONAL JURISDICTION
OVER COMMUNICATIONS

In any federal state, an important question
is the extent to which jurisdiction to regulate com-
munications devolves upon the local or national gov-
ernment. In Canada and the United States, questions
of constitutionality are determined by reference to
the written constitution of each country. The recent
First Ministers' Conference on the Constitution, held
in Ottawa on February 4-6, 1979, singled out communica-
tions as a prime area for discussion, and agreement was
reached by the federal government and nine of ten pro-
vinces on a change in the jurisdiction to regulate cable
television. As the cases and articles in this part make
clear, the constitutional gquestions relating to com-
munications remain complex and controversial.

In Canada, the division of legislative powers
between the provinces and the federal government is
determined by the provisions of the British North
America Act. Section 92, which gives the provinces
éxclusive power to make laws in relation to matters
coming within certain classes of subjects, includes
among these classes, 92(13) (Property and Civil Rights
in the Province”) and 92(16) (“Generally all Matters of
a merely local or private Nature in the Province").
Section 92(10) also grants provincial legislative power
in regard to "Local Works and Undertakings other than
such as are of the following Classes," and adds three
exceptions, including paragraph 92(10) (a) which reads

"Lines of Steam or other Ships, Railways,
Canals, Telegraphs, and other Works and
Undertakings connecting the Province with
any other or others of the Provinces, or
‘extending beyond the Limits of the Pro-
vince."
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A further provincial legislative power is set
out in section 93, which (subject to provisions having
for their purpose the protection of religious minorities)
commits education exclusively to the responsibility of
the provincial legislatures. The opening paragraph of
section 91 gives the Dominion a general residual power
"to make laws for the Peace, Order and good Government
of Canada" in relation to all Matters not within section
92, and then sets out, by way of example, 29 specifically
enumerated classes of subjects over which the exclusive
legislative authority of the Dominion is declared to
extend. None of these classes expressly refer to com-
munications as such, although paragraph 29 incorporates
into section 91 the exceptions to paragraph 92(10) noted
above, including paragraph 92(10) (a) regarding inter-
provincial undertakings.

As noted further below, a number of judicial
decisions have explored the issue of constitutional jur-
isdiction to regulate communications facilities and
undertakings in Canada. In general, the questions raised
in these decisions touch on five matters. First, what
communications services would be caught under federal
jurisdiction as constituting interprovincial undertakings
under section 92(10) (a)? Second, how does the consti-
tution deal with areas like broadcasting, cable tele-
vision, or computer/communications, where the technology
was unheard of at the time of the Confederation? Third,
are any of these new communications technologies em-
braced by the "peace, order and good government" clause,
and so caught under federal authority? Fourth, what
authority do the provinces acquire in regard to communi-
cations activities by virtue of their authority over
"local works and undertakings" and over "education"?
Finally, is it possible to make a distinction between
control over the technical hardware involved, and control
over matters such as program content or cultural impact?

The chapter is divided into three parts:

2.1 Judicial Decisions relating to Constitutional
Authority over Communications

2.2 Canadian Articles and Studies on Constitutional
Jurisdiction
2.3 Constitutional Jurisdiction over Communications

in the United States
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2.1 JUDICIAL DECISIONS RELATING TO CONSTITUTIONAL
AUTHORITY OVER COMMUNICATIONS

Set out below is a summary of each of the prin-
cipal judicial decisions relating to constitutional
authority over communications in Canada. The cases are
set forth in chronological order. The focus in these
cases is on the constitutional authority to requlate
communications services and facilities and no attempt
has been made to include cases on the gquestion of
freedom of expression. On this issue, reference should
be made to Walter S. Parnopolsky, The Canadian Bill of
Rights, 2nd edition revised, Toronto: McClelland and
Stewart, 1975, at chapter 5.

1. City of Toronto v. Bell Telephone Co. of Canada.
[1905] A.C. 52, affirming 6 O.L.R. 335, which reversed
3 0.L.R. 465, 3 C.R.C. 93 (House of Lords, Judicial
Committee of the Privy Council, Lord Macnaghten Laerd

Davey, Lord Robertson, Lord Lindley and Sir Arthur
Wilson, November 11, 1904).

Bell Telephone had been incorporated under fed-
eral legislation in 1880 (S.C. 1880, ¢.67) which
authorized it to acquire any lines for the trans~
mission of telephone messages "in Canada or else-
where," and to construct and maintain its lines
along, across, or under any public highways,
streets, bridges, watercourses...’ either wholly
in Canada or dividing Canada from any other
country, subject to certain conditions. An
Ontario law passed in 1882 on application by Bell
Telephone required it to obtain municipal consent
before constructing lines in a municipality.

The Privy Council held that notwithstanding Bell's
"legislative bargain", the company had acquired
from the federal legislature "all that was neces-
sary to enable it to carry on its business in
every province of the Dominion", and that "no
provincial legislature was or is competent to
interfere with its operations, as authorized by
the Parliament of Canada". The governing con-
sideration was the powers granted to the company
by its charter rather than powers which it has
actually exercised. Accordingly the Ontario
statute was ultra vires, as interfering with the
operations of an undertaking falling within the
exclusive jurisdiction of Parliament under s.
92(10)(a) of the B.N.A. Act. Lord Macnaghten
also noted that the undertaking authorized by

the federal statute "was one single undertaking"
and the contention that its local and long-
distance business might be divided so that the
former fell under provincial jurisdiction was

not tenable. An amendment to the federal statute
passed in 1882 (S.C. 1882,c. 95) declared the
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works of the company to be for the general ad-
vantage of Canada and gave the municipal engineer
a voice in the location of Bell lines. It was
held that this added nothing to the jurisdiction
already established over Bell Telephone under

s. 92(10) (a): moreover the necessity for con-
sulting with a municipal engineer did not give
him any veto power over Bell's activities.

(Bell Telephone had sought and obtained provincial
enabling legislation in Ontario, Quebec, Manitoba,
New Brunswick and Nova Scotia in 1882 after an
adverse decision had been rendered in the Quebec
Court of Appeal holding that Bell was a local
undertaking in the absence of any connection
between provinces or declaration for the general
advantage of Canada: see R. v. Mchr (1881),

7 Q.L.R. 183. This decision was expressly over-
ruled by the decision above, and the Ontario
statute, and by implication the other provincial
acts, declared ultra vires.)

2. Re Regulation and Control of Radio Communication
in Canada (Radio Reference), [1932] A.C. 304, [1937]

2 D.L.R. 81, [1932] W.W.R. 563, 39 C.R.C. 49, affirming
[1931] S.C.R. 541, [1931] 4 D.L.R. 865 (House of Lords.
Judicial Committee of the Privy Council, viscount
Dunedin, Lord Blanesburgh, Lord Merrivale, Lord Russel
of Killowen and Sir George Lowndes, February 9, 1932)

Following the signing and ratification by Canada
of the International Radiotelegraph Convention
(Washington, 1927), the Governor in Council
referred the following question to the Supreme
Court: "Has the Parliament of Canada jurisdic-
tion to regulate and control radio communication,
including the transmission and reception of
signs, signals, pictures and sounds of all kinds
by means of Hertzian waves, and including the
right to determine the character, use and loca-
tion of apparatus employed?" In the Supreme
Court of Canada, it was held that radio com-
munication was subject to federal authority,
although two of the five judges were unwilling
to call this authority exclusive. On the basis
of known technology, it was clear that radio waves
could not be confined within a single province:
hence radio could not be said to be a "local
matter" under section 92(16) of the B.N.A. Act.
Anglin,J. held. that the combined effect of sections
91(29) and 92(10)(a) brought radio communication
within the federal sphere, adopting a broad def-
inition of "telegraph". Newcombe and Smith, JJ.
found that the regulation of radio was ancillary
to a number of s. 91 heads and that its national
dimensions would also bring it within the "peace,
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order and good government" clause. Moreover,
Canada's international treaty obligations also
brought the matter within federal jurisdiction.
Lamont and Rinfret, JJ., dissenting, held that
Parliament's jurisdiction was not exclusive but
was limited in certain respects because a receiv-
ing antenna which merely picks up a wave and trans-
lates it into an understandable message could be
considered a "local work" under s. 92(10) (a).

On appeal to the Privy Council, held affirming
the majority judgement of the Supreme Court, the
guestion must be answered in the affirmative.
While the Radiotelegraph Convention was not
strictly speaking an "Empire treaty" within
section 132 of the B.N.A. Act, it came "to the
same thing", as being an international obligation
that could only be effectively enforced in Canada
by Deminion legislation. Per Visccunt Dunedin:
"It is Canada as’'a wholé which is amenable to
the other powers for the proper carrying out of
the Convention; and to prevent individuals in
Canada infringing the stipulations of the Con-
vention it is necessary that the Dominion should
pass legislation which should apply tco all the
dwellers in Canada..." As legislation to give
effect to the Convention is not mentioned expli-
citly in either sections 91 or 92, it must fall
within the general words at the opening of sec-
tion 91 respecting peace, order and good govern-
ment.

The Privy Council also rejected the provincial
argument that the operation of a receiving in-
strument, since it might not cause a disturbance
beyond a limited area, was a local matter. Apart
from the Convention, radio broadcasting falls

under section 92(10) (a) of the Act since it comes
within both the words "telegraphs" and the gen-

eral words "undertakings connecting the Province
with any other or others of the Provinces or ex-
tending beyond the limits of the Province." Per
Viscount Dunedin: "The argument of the Province
really depends on making, as already said, a sharp
distinction between the transmitting and the rec-
eiving instrument. In their Lordships' opiniop
this cannot be done. Once it is conceded, as 1t
must be, keeping in view the duties under the con-
vention, that the transmitting instrument must be so
to Speak under ‘the Céntrol of the Dominion, it £561-
lows -in their Tordships'‘'opinion that the receiving
instrument must share its fate.  Broadcasting as a
systen cannot exist without both a transmitter and

a receiver. The receiver is indeed useless without
a transmitter and can be reduced to a nonetity if
the transmitter closes. The system cannot be divided
into two parts, each independent of the other...
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‘Undertaking' is not a physical thing but is an
arrangement under which of course physical things
are used. Their Lordships have therefore no
doubt that the undertaking of broadcasting is

an undertaking 'connecting the Province with
other Provinces and extending beyond the limits
of the Province.; But further, as already said,
they think broadcasting falls within the des-
cription of 'telegraphs'. No doubt in everyday
speech telegraph is almost exclusively used to
denote the electrical instrument which by means
of a wire connecting that instrument with another
instrument makes it possible to communicate
signals or words of any kind. But the original
meaning of the word 'telegraph' as given in the
Oxford Dictionary is: 'An apparatus for trans-
mitting messages to a distance, usually by signs
of some kind.' Now a message to be trans-
mitted must have a recipient as well as a trans-
mitter. The message may fall cn deaf ears, but
at least it falls on ears. Further, the strict
reading of the word 'telegraph', making it
identical with the ordinary use of it, has al-
ready been given up in Toronto v. Bell Telephone
Co., {1905] A.C. 52... As their Lordships' views
are based on what may be called the pre-eminent
claims of s. 91, it is unnecessary to discuss
the question...whether, if there had been no
pre-eminent claims as such broadcasting could
have been held to fall either within property
and civil rights,' or within 'matters of a
merely local or private nature'... Although

the question had obviously tc be decided on

the terms of the statute, it is a matter of
congratulation that the result arrived at seems
consonant with common sense. A divided control
between transmitter and receiver could only

lead to confusion and inefficiency."

[The statement of the historical development

of radio communication upon which the argu-
ments in the Radio Reference were based is
reproduced at [1931] S.C.R. 541l. 1In 1937, in
the Privy. Council judgement in the Labour Con-
ventions case, Lord Atkin stated that the "true
ground of the [Radio Reference] decision was
that the convention in that case dealt with
classes of matters which did not fall within
the enumerated classes of subjects in s. 92

or even within the enumerated classed in s. 91.
Part of the subject matter of the convention,
namely, broadcasting, might come under an en-
umerated class but if so it was under a heading,
"Inter-provincial Telegraphs," expressly ex-
cluded from s. 92...": see A.=G. Can. V. A.-G.
ont., [1937) A.C. 326 at 35l. [1937] 1 D.L.R.
673 at 681.]
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3. R. v. Ontario Labour Relations Board, ex parte
Dunn, [1963] 2 O.R. 301, 39 D.L.R. (2d) 346 (Ont.
Supreme Court, McRuer, C.J.H.C., April 16, 1963)

Prior to a certification proceeding involving
employees at the Bramalea plant of Northern
Electric Co. Ltd., an application was brought

to prohibit the Ontario Labour Relations Board
from taking a vote, on the ground that Northern
Electric was subject to federal jurisdiction

in respect to its labour relations. The Bramalea
plant was devoted exclusively to the manufacture
of crossbar automatic switching equipment. Held,
the application should be dismissed. Prima
facie, labour relations is a matter falling
within provincial legislative competence, and

to bring the relations between a manufacturing
company and its employees within federal juris-
diction because the company is almost wholly
owned by Bell Telephone Co., an enterprise
coming within the exception in s. 92(10) (a)

of the B.N.A. Act, and t6 which it sells {ts
output depends on proof of facts and not on -
abstract propositions of constitutional law.
Although the labour relations of the Bell Tele-
phone Company and its employees are subject to
federal labour legislation, it cannot be said
that those between the Northern Electric Co.

and its employees at an Ontario plant are
similarly subject to federal jurisdiction merely
because the latter company is almost wholly
owned by Bell which purchases a large part of
Northern's output of equipment for use in its
telephone communication system. The process of
manufacture does not thereby become an integral
part of Bell's operations, since it could as
easily be carried on by any other company or

the equipment could be purchased in many other
places.

Section 2 of the Bell Telephone charter, as
amended in 1882, empowered Bell "to manufacture
telephones and other apparatus connected therewith"
and section 4 of the 1882 legislation stated

that "the said Act of incorporation as hereby
amended, and the works thereunder authorized, are
hereby declared to be for the general advantage
of Canada." Held, the declaration had no meaning
in so far as the operatlons of the company in-
volved connectlng 1nterprov1n01al and inter-
national lines since it is only works wholly
situate within a Province that are covered by the
declaratory jurisdiction given by s. 92(10) (d)

of the B.N.A. Act. Moreover, section 4 covered
only works authorized under the Acts of incorp-
oration and did not extend to manufacturing
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operations carried on by another company in
which Bell had a controlling interest.

Re Public Utilities Commission and Victoria

Cablevision Ltd., et al. (1965), 52 W.W.R. (N.S.)

51 D.L.R. (2d) 716 (B.C. Court of Appeal,

Davey, Sheppard, Lord, Maclean and Bull, JJ. A.,
March 22, 1965).

wWhen three cable television systems objected

to a demand for information served upon them

by the B.C. Public Utilities Commission, the
Commission brought three stated cases on ques-
tions of law to the B.C. Court of Appeal to
determine whether such systems were within the
jurisdiction of the province. The three

systems were each licensed by the federal Dept.
of Transport to operate a land station per-
forming a "commercial broadcasting receiving
service" subject to the Radio Act, with the
right to receive by air programs from certain
designated television stations located in B.C.
and in the state of Washington. Held, the cable
television systems are outside of provincial
jurisdiction and hence we are not subject to
regulation by the Public Utilities Commission.
Per Sheppard, J.A., vavey, Lord and Bull, JJ.A.,
concurring: "The receiving of the programs by
air is beyond doubt within the exclusive juris-
diction of the Dominion... The question remains
whether as contended by counsel to the Commission
the transmission by cable of the programs re-
ceived by the antennae is a distinct and sep-~
arate business and within the jurisdiction of
the Province. The facts do not support that
contention... The reasons for the antennae and
their operation by the respondents is to pick
up and convey for reward programs to sub-
scribers who otherwise would receive them im-
perfectly or not at all. The rental is the pay-
ment for the program, that is, for its receipt
by the antennae and its transmission to the
customer, and not merely for the transmission
by cable: the cable merely extends the effective
range for transmitting the programs received by
the antennae. It follows that the cable and
the rentals are an integral part.of.the under-
taking controlled by the Dominion..." The
principle of indivisibility of undertaking
enuciated by Lord Porter in A.~-G. Ont. et al.
v. Winner, [1954] 4 D.L.R. 657. [1954] A.C. 541.
71 TR.T.C. 225, applies. "If the cables and
rentals paid by the customers were subject

to provincial legislation, then the Legislature
could restrict the right conferred by the Dom-
inion. The Public Utilities Act, if applicable,
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would impose restrictions upon the respondents
as follows, viz., to furnish adequate service
(s. 5), not to abandon a service without per-
mission of the Commission (s. 7), to obey

orders of the Commission (s. 9), to furnish
information to the Commission (s. 10), ndt to
begin construction or operation without a cert-
ificate of public convenience and necessity

from the Commission (s. 12), to charge rates
fixed by the Commission (s. 22). Such sections
(e.g. ss. 5, 12, 22) even if applied to cables
and rentals only, must operate upon the antennae
to such an extent as to invoke the comments of
Lord Porter "but can you emasculate the actual
undertaking and yet leave it the same undertaking".
In other words, if the Provincial Legislature
purport to operate on the cables and rentals,
nevertheless it must affect the operation of the
antennae so as to entrench upon s. 92(10)a),

and therefore to enact that which is ultra
vires of the Province and within the Iegislative
jurisdiction of the Dominion." Per Maclean,
J.A., Davey, Lord and Bull, JJ. A. concurring:
"In my view the exclusive legislative juris-
diction of Parliament extend up to the point
where the T.V. signal is received by the sub-
scriber and that the undertaking of the res-
pondents is nothing more or less than an in-
tegral part of the receiving facilities."

Regina v. City of New Westminster, ex parte

Canadian Wirevision Ltd. (1266), 55 D.L.R. (2d)

613,
277,

54 W.W.R. (N.S.) 238, affirming 50 D.L.R. (2d)
53 W.W.R. (N.S.) 373 (B.C. Court of Appeal,

Norris, Lord and McFarlane, JJ. A., October 21, 1965).

A federally incorporated cable television com-
pany had received a licence from the Minister of
Transport in accordance with the Radio Act,
"authorizing" it to provide service within
certain technical limitations "to Vancouver-
Burnaby-Richmond-New Westminster, B.C. only."
The company then applied for a trade licence
from the New Westminster City Council. Under
the B.C. Municipal Act, the Council could refuse
in any particular case to grant a licence but
its discretion could not be exercised "unreason-
ably." In fact the council considered (1) that
it would be economically unsound for more than
one company to operate in the city, (2) that
the owners of a competing licence applicant

were local residents known to council, and con-
sidered reliable, (3) that the city would derive
revenue from the competing applicant, and (4)
that the business was akin to a public utility.
The council unanimously refused to grant the
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company a trade licence, and the company moved
for the issue of a writ of mandamus. Held, the
motion should be dismissed. Refusal of a licence
even if it in effect prohibits the company from
carrying on its business within the municipality,
does not destroy or sterilize the company!s
powers nor its status as a company. Dominion
companies are bound by provincial laws of general
application where they are not directed against
such companies so as to interfere with their
powers and status as such. The licence granted
under the Radio Act did not purport to authorize
the appellant to carry on its business without
regard to relevant provincial laws or municipal
regulations. The use of the word "only" in-
dicates that the stated condition was a limit-
ation rather than an authorization. Therefore
the principle applied in City of Toronto v.

Bell Telephone Co., [1905] A.C. 52, did not
apply. Nor did the council refuse the licence
unreasonably. wnone of the grounds applied were
irrelevant or alien grounds indicating a fallure
to exercise discretion.

[This decision must now be considered of doubt-
ful authority in view of the next decision
below. ]

6. Commission du Salaire Minimum v. Bell Telephone
Co. of Canada, [1966] S.C.R. 767, 59 D.L.R. (2d)

145, affirming [1966] Que. Q.B. 301, 59 D.L.R. (2d)
106, which reversed [1963] Que. S.C. 433 (Supremne -
Court of Canada, Taschereau, C.J.C., Fauteux, Abbott,
Martland, Judson, Ritchie and Hall, JJ., October 4.
1966)

Further to a by-law enacted under the Minimum
Wage Act, R.S.Q. 1941, c. 164, the Minimum.Wage
Commission of Quebec sought to impose a wage
levy upon Bell Telephone Co. in respect of the
year 1959. Bell contended that it was not sub-
ject to the Minimum Wage Act. The action was
maintained at trial but was reversed by the
Quebec Court of Appeal. On further appeal to
the Supreme Court of Canada, held, the appeal
should be dismigssed. The Minimum Wage Act,
being a statute which regulates to an extent
the wages to be paid by an employer to his
employees, does not apply to Bell because the
company is an undertaking of the kind descrlbed
in subsection 92(10)

Act. Per Martland, J.: "In my opinion all
matters which are a vital part of the operation
of an interprovincial undertaking as a going
concern are matters which are subject to the
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exclusive legislative control of the federal
parliament within s. 91(29)." The determination
of such matters as hours of work, rates of wages,
working conditions and the like, is a vital

part of the management and operation of any
commercial or industrial undertaking. Regula-
tion of the field of employer and employees'’
relationships in an undertaking such as that of
Bell is a "matter" coming within the class of
subjects defined in s. 92(10) (a) of .the B.N.A.
Act and, consequently, is within the exclusive
legislative jurisdiction of the Parliament of
Canada. Decisions upholding provincial juris-
diction to enact workmen's compensation legis-
lation binding on interprovincial undertakings
could be distinguished in that such legislation
did not regulate the employment contract. Any
provincial leglation dealing with a matter

which would have been the subiect matter of
contract between employer and employer, while
valid in respect of employers not within exclu-
sive federal legislative jurisdiction, cannot
apply to emplcyers who are within that exclusive
control.

7. Oshawa Cable T.V. Ltd. v. Whitby, [1969]
2 O.R. 18, 4 D L.R. (33) 527 (Ontario Supreme Court,
Stark J., February 4, 1969)

The applicant, a cable television system that
had commenced the extension of its Oshawa system
into the Town of Whitby, applied to quash a by-
law which had been passed by the Town under
section 379 (1), para. 99 of the Municipal

Act, R.S.0. 1960, c. 249. Paragraph 99 per-
mitted municipalities to pass by-laws "author-
izing and regulating the erection and maintenance"”
of communications equipment along highways and
public places. The Whitby by-law prohibited

the applicant's operations unless it first
obtained a permit from the town engineer,

which could not be issued unless. .an agreement was
entered into "prescribing the consiuerations,
terms and conditions" of the grant of user by
the town. Stark,J. held that the by-law ex-
ceeded the very limited authority given muni-
cipalities under the Act, which did not con-
template a power to prohibit, but only an
authority to authorize and regulate. The by-
law also offended in delegating authority to

the engineer, in imposing a licence fee or tax,
and in the discrimination inherent in the agree-
ment. If the Act purported to grant the power
to pass such a by-law, it would be ultra vires.
Although the provinces can pass legisIlation
designed to regulate traffic and the placement
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of equipment on highways, CATV operations are
exclusively within federal jurisdiction. A
by-law within the limited effect of para. 99
would not be ultra vires, however. The provision
in the draft agreement providing for a payment
of a percentage of the company's gross rewenue

to the town would also appear to be outside

the competence of the province since it con-
stituted an indirect tax.

8. R. v. O.L.R.B., ex parte Northern Electric,
[1970] 2 O.R. 654, 11 D.L.R. (3d) 640 (Ontario
Supreme Court, Lacourciére, J., January 80, 1970)

Northern Electric manufactured and installed
telecommunications equipment for customers
operating telephone, telegraph, satellite,
television and microwave transmission and com~
munications networks throughout Canada and
internationally. Its principal customer was
its parent company, Bell Canada. 1In the course
of its installation, Northern was obligated to
"test the equipment to ensure that it was opera-.
tional, often involving systems across provin-
cial borders. Once installed, the system would
normally be operated by the customer, but
Northern would often undertake extensions,
modifications, maintenance and repairs. A
trade union was certified by the Ont. Labour
Relations Board as bargaining agent for em-
ployees in the installation department of
Northern in Ontario. On a motion for cert-
iorari by Northern, Lacourciére, J. held that
the Board was without constitutional jurig-
diction to make such a decision. As Northern's
customers operated lines of communication ex-
tending across provincial boundaries they were
exclusively subject to federal jurisdiction
under s. 92(10) (a) of the B.N.A. Act, 1867.
Northern's installation operations formed an
integral and necessarily incidental part of

the operation of at least its principal cust-
omer, Bell. Moreover, Northern operated lines
of communication extending across provincial
boundaries on a temporary basis. Hence North-
ern's installation department was within
federal not provincial jurisdiction. Lac-
ourcikre, J. also discussed the meaning of

the terms "work" and "undertaking" in s.

92(10) (a).

9. Benson and Hedges (Canada) Ltd. v. A.-G. B.C.
(1972), 27 D.L.R. (3d) 257, [1972] 5 W.W.R. 32
(B.C. Supreme Court, Hinkson, J. April 28, 1972)
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A number of plaintiffs, including newspaper pub-
lishers and advertising agencies, sought dec-
larations that two statutes of British Columbia
were ultra vires. The first, a 1971 amendment
to section 83 of the Government Liguor Act,
prohibited advertising of the sale of liglor
within British Columbia. Held, this was part
of valid legislation aimed at regulating the
sale of liquor within the province and is not
an invasion of the field of criminal law.

Once it is established that the Province may
prohibit the sale of liquor, including the
advertising of such sale, it then becomes a
matter for the Legislature rather than the
Courts as to the extent to which that power

is exercised. Nor was section 83 an attempt
to indirectly interfere with rights of trade
and commerce under s. 9(2) of the B.N.A. Act,
1867. The prohibitions in s. 83 are directed
against acts done within the Province. The
statute does not prohibit the sending into
B.C. of newspapers and journals from outside
the province containing liquor ads. Nor does
it prohibit any communication with B.C. from
abroad. Furthermore, section 83 is not aimed
at the status and powers of a Dominion company,
but rather is restrictive of the rights of the
public in the Province generally. Nor would
s. 83 expunge any trade marks relating to
liquor. The manufacturers of liquor products
are still entitled to use their registered
trade marks to identify their products.

The second statute attacked was the Tobacco
Advertising Restraint Act, Stat. B.C. 1971,

c¢. 65, which prohibited the advertising of
tobacco in any form, including the exhibition,
display, publication, distribution, broad-
casting, or telecasting of tobacco ads. Held,
the statute was ultra vires. A Province

has legislative authority to regulate indivi-
dual forms of trade confined to the Province
and in so doing may include therein enforce-
ment provisions. Advertising is employed to
induce people to acquire the product advertised
and is a part of the business of selling the
product generally. The impugned statute regu-
lates the selling of tobacco products within
the Province to the extent that this aspect

of their sale is not permitted. It is not
necessary that regulation of tobacco adver-
tising be part of a general regulatory scheme
of the tobacco business. While legislative
authority in relation to health is not exclu-
sively committed to either the Federal Par-
liament or the provincial legislatures, this
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statute cannot be sustained on this basis since
it makes no reference to health and does

not directly restrict the manufacture, sale

or consumption of tobacco products.

10. Regina v. Chapman and Grange, [1973] 2 O.R.
290, 11 C.C.C. (2d) 84, 20 C.R.N.S. 141, 34 D.L.R.
(3d) 510 (Ont. C.A., Gale C.J.0., Evans and Arnup,
JJ. A., December 27, 1972)

Two accused were charged with conspiring to
effect an unlawful purpose, contrary to s. 423(2)
of the Criminal Code, to wit: acquire knowledge
of certain telephone conversations not addressed
to them and divulge their purport. The charge
arcse from the accused having wiretapped the
Beil Canada telephone line of a union office
during a labour dispute. Once of the accused,

a police officer, was found removing tapes

from a recorder set to automatically monitor

the telephone line and it was subsequently
established that he had earlier turned over
other tapes to the other accused, a strike-
breaker. Section 112 of the Telephone Act,
R.S.0. 1970, c. 457, made it an offence to
acquire knowledge of any telephone conversation
and to divulge the purport thereof except

when lawfully authorized to do so. On appeals
by the accused from conviction, held, the appeals
should be dismissed. The act of one accused in
handing over the tapes to the other no doubt
constituted "divulging" of the conversation,
although such a finding was not necessary.

The agreement was to collaborate in the un-
lawful purpose and the offence was complete
when the agreement was made, even if nothing

had been done to carry it out.

Arnup, J.A., per curiam, rejected the argument
that s. 112 of the Telephone Act was not intended
to apply to Bell Canada lines a matter of con-
struction, even though other sections of the

Act were expressly made applicable to federal

as well as provincial lines, and s. 25 of the
Bell Canada Special Act, S.C. 1880, c, 67,

made it an offence to intercept messages.

The principle underlying s.-112 is the privacy

of telephone conversations, not the manner.of
operation of the system. Section 112 is not
legislation in relation to criminal law and thus
ultra vires the legislature. 1Instead the section
seeks to create a right of privacy and penalize
its breach and is therefore legislation in
relation to a "civil right" under s. 92(13)

of the B.N.A. Act, 1867. The intent of the
legislation was that s. 112 apply to both
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federal and provincial lines.

1l. Re C.F.R.B. Ltd. and A.-G. Canada, [1973] 3 O.R.
819, 38 D.L.R. (3d) 335, 14 C.C.C. (2d) 345 affirming
[1973] 1 O.R. 79, 30 D.L.R. (3d4d) 279, 9 C.Cc.C. (24)
323 (Ont. C.A., Schroeder, Kelly and Evans, JJ, A.,
June 21, 1973)

The licensee for station CFRB, Toronto, was
charged with broadcasting a program of a partisan
character in relation to a provincial election

on the day before such election, contrary to
section 28(1l) of the Broadcasting Act. The
station brough a motion for judicial review
prohibiting the prosecution on the grounds

that section 28 ultra vires the Parliament

of Canada and contravened the Canadian Bill

of Rights.
Following a transfer of the matter from the
Divisional Court to a Judge of the Supreme
Court of Ontario sitting in Chambers (see Re
C.F.R.B. Ltd. and A.-G. Canada (No. 1), [1973]
1 0.R. 57, 9 Cc.C.C. (2d) 320, 30 D.L.R. (34)
257), the motion was dismissed by Grant, J.
The station appealed this decision to the
Ontario Court of Appeal, arguing that the
constitutional basis for federal jurisdiction
over broadcasting established in the Radio
Reference, [1932] A.C. 304 was confined to
the physical means whereby radiocommunication
effected, and did not extend to the program
content as distinct from the signal of a
broadcast. '

Kelly, J.A., per curiam, dismissed the appeal.
The scope of the exclusive legislative authority
of the Parliament of Canada is relation to radio
communication, a matter that has attained such
dimensions as to affect the body politic of
Canada, includes the whole of the undertaking

of broadcasting and is not limited to the
"carrier system". "It would be flying in the face
of all practical considerations and logic to
charge Parliament with the responsibility for the
regulation and control of the carrier system

and to deny it the right to exercise legis-
lative control over what is the only reason

for the existence of the carrier system, i.e.,
the transmission and reception of intellectual
material." Although section 28 affects pro-
vincial elections, "that alone is not a
disqualifying factor if the section is properly
in relation to the subject-matter of radio
communication." Radio communication "makes use
of certain physical qualities of space which
are, and have been declared to be public
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property." 1In the implementation of the broad-
casting policy enunciated in the Broadcasting
Act, franchises are granted conferring on the
holder the exclusive right to use certain
frequences in the electromagnetic spectrum.
Parliament has a duty to ensure. that the *
franchises should not be used so as to pre-
judice the public interest. That public interest
requires that the electors' choice in a demo-
cratic election not be unduly influenced by
pressures put upon them. "The proven influence
of the radio message, its rapidity of circulation,
as well as its almost universal coverage of those
within its sphere of reception and its unique
ability to infiltrate into the homes of the
ele~tors, properly made Parliament apprehensive
as .0 its use during elections and particularly
its misuse at a time when any misunderstanding
created by a broadcast would be difficult,

if not impossible to overcome." The restriction
was for a period of comparatively short duration
indicating an intention not to put restrictions
on the use of radio at times when statements
made could be denied or discredited before

they had an effect on the election. Further,
the restriction applied only to broadcasting
transmitting or receiving undertakings for which
a licence is required. Since the carrier system
is beyond the reach of provincial regulation

the statute does not trench upon or encroach
upon the field of the provincial legislature

in passing laws governing provincial elections.

[A motion for leave to appeal this decision
to the Supreme Court of Canada was dismissed
with costs on November 13, 1973. See C.F.R.B.
Ltd. v. A.-G Canada, [1973] S.C.R. ix.

12. Regina v. Communicomp Data Ltd. (1974). 6 O.R.
(2d) 680, 20 C.C.C. (2d) 213, 53 D.L.R. (3d) 673,

19 C.P.R. (2d) 230 (Ont. County €ourt, Shapiro, Co.
Ct. J., June 10, 1974)

Communicomp Data, the subsidiary of a property
developer in Mississauga, Ontario, was charged
with operating a broadcasting undertaking
without a licence, contrary to s. 29(3) of the
Broadcasting Act and ss. 3 and 11 of the

Radio Act. Communicomp had set up an antenna
which received television programs from
Canadian and U.S. stations, "cleaned" the
transmission, converted UHF channels to VHF,
changed channels of local stations to
eliminate ghosting, but did not add
locally-originated programs. The signals
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were then passed on to subscribers along a
coaxial cable. All the subscribers were in two
apartment buildings owned by the parent company
and a group of condominiums whose co-operative
owned a share in the accused company and each
subscriber paid a fee in some form. The accused
conterided (1) that its operation was not a
"broadcasting receiving undertaking”, (2)

that the regulation of its enterprise was ultra
vires the Parliament of Canada, and (3) that
the prosecution was an abuse of process in that
it was discriminatory. At the first trial,
August, P.C.J. found against the accused on

the first two grounds but acquitted it on the
last. On an appeal by way of trial de novo
from this acquittal, held, the appeal should

be allowed and the accused convicted.

As to the constitutional question, held, the
Parliament of Canada has legislative authority
to license and regulate cable television as

part of its authority to legislate in relation
to broadcasting - television as well as radio
broadcasts - and this authority extends to

a cable television operation wholly within

the Province of Ontario, and in fact all within
one city. The receiving and distribution equip-
ment of a cable company cannot be divorced trom
the transmitting television stations, many of
which are outside the Province or carry pro-
grams which originate outside the Province,

and the reasoning which justifies federal juris-
diction over television transmission applies
equally to cable television which is itself part
of the broadcasting system and a conduit for
transmission telelvision broadcasts. The fact
that cable television transmits these signals
through cable rather than through the air is
immaterial - both means must be within the ambit
of the federal legislation so as to permit

the effective carrying out of the broadcasting
policy set out in the Act.

13. Capital Cities Communications Inc. et al. v.
Canadian Radio-Television Commission et al. (1977},
36 C.P.R. (2d) 1, affirming [1975] F.C. 18, 52 D.L.R.
(3d) 415, 19 C.P.R. (2d) 51, 7 N.R. 18 (Supreme Court
of Canada, Laskin, C.J.C., Martland, Judson, Ritchie,
Spence, Pigeon, Dickson, Beetz and de Grandpré, JJ.,
November 30, 1977).

Rogers Cable TV Ltd. and two associated cable
television licensees applied to the CRTC for an
amendment of their licence "to permit commercial
deletion and substitution on a random basis"

in respect of the signals of U.S. television
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stations carried on the kasic service. Three
Buffalo television stations affected intervened
before the CRTC but the Commission granted the
applications, authorizing the deletion of
commercial messages from U.S. television ]
signals, but on condition that only public service
announcements be substituted rather  than pro-
motional messages for Rogers. When the Buftalo
stations appealed the three decisions to the
Federal Court of Appeal, the court unanimously
dismissed the appeal, holding that the decisions
were within the jurisdiction of the Commission.
Thurlow, J., added that in his view the appli-
cants had no status to bring the appeal in that
they had no proprietary or other legal rights in
the iignals transmitted into Canadian airspace
from their stations in the U.S. The stations
appealed further to the Supreme Court of Canada,
on five question: (1) whether Thurlow, J.,
erred in his comments on status, (2) whether the
Broadcasting Act was ultra vires the Parliament
of Canada insofar as it purported to regqulate

or authorize the CRTC to licence and to regulate
the content of programs carried by CATV systems
situated wholly within provincial boundaries,

(3) whether the CRTC had jurisdiction under

the Act to regulate cable systems which receive
and distribute television signals, (4) whether
the Commission had exceeded its jurisdiction in
attempting to regulate in accordance with a
policy statement, and by stating that. Rogers
should obtain CRTC consent before entering into
terms of settlement in a concurrent civil action
launched by the Buffalo stations which might
inhibit its ability to conform to Commission
requirements, and (5) whether the decisions
were contrary to the Inter-American Radiocom-
munications Convention (Havana, 1937).

In the Supreme Court cf Canada, the appeals
were dismissed, Pigeon, Beetz and de Grandpré,
JJ., dissenting. Per Laskin, C.J.C., Martland,
Judson, Ritchie, spence and Dickson, JJ. con-
curring: As to the constitutional question,
the court rejects the argument that legislative
jurisdiction is divided in respect of the regula-
tion of television signals received by cable
systems, so that exclusive federal jurisdiction
applies to the reception of signals at the
antenna but any subsequent distribution within
a particular province is a matter exclusively
for that province. This contention would
distinguish and limit the effect of the Radio
Reference, [1932) A.C. 304, on the basis that
the Hertzian waves end at the antennae of the
cable distribution systems. The observations
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of Stewart, J. in Fortnightly Corporation v.
United Artists Television, Inc. (1968), 392

U.s. 390 at 399 viz., "Essentially, a CATV

system no more than enhances the viewer's capa-
city to receive the broadcaster's signals...

(the basic function the equipment serves 4s
little different from that served by the equip-
ment generally furnished by a television viewer, "
are apt for the purposes of the present case.
"The systems are clearly undertakings which reach
out beyond the Province in which their physical
apparatus is located... The common sense of which
the Privy Council spoke in the Radio case seems
to me even more applicable here to prevent a
situation of a divided jurisdiction in respect

of the same signals or programmes according

to whether they reach home television sets and
the ultimate viewers through Hertzian waves

or through coaxial cable. The fallacy in the
contention...of the appellants is their reliance
on the technology of transmission as a ground

for shifting constitutional competence which the
entire undertaking relates to and is dependent

on extra-provincial signals which the cable
system receives and sends on to its subscribers."
Nor can the contention that Parliament cannot
regulate program content but only the equipment
or machinery be accepted. "To put the matter

in another perspective, it would be as if an
interprovincial or international carrier of goods
could be licensed for such carriage but without
federal control of what may be carried or of the
conditions of carriage. This submission

amounts to a denial of any effective federal
legislative jurisdiction of what passes in inter-
provincial or international communication,
whether by radio or television, and is in truth
an invitation to this Court to recant from the
Radio case...I hold the view that the Radio case
was correctly decided under the terms of ss. 91
and 92(10) (a) ... Programme content regulation

is inseparable from regulating the undertaking
through which programmes are received and sent

on as part of the total enterprise." No view is
expressed however as to the regulatory authority
over programs locally originated by such systems,
which were not involved in the facts of this case.

14. Regie des Services Publics et al. v. Dionne et al.
(1977) 38 C.P.R. (2d) 1, (Supreme Court of Canada,
Laskin, C.J.C., Martland, Judson, Ritc@ie, Spence,
Pigeon, Dickson, Beetz, and de Grandpr€, JJ., November
30, 1977).

Francois Dionne was issued a licence for a broad-
casting receiving undertaking by the CRTC on
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April 30, 1974. The licensed area included
Rimouski, Mont-Joli, Matane and the Matapedia
Valley, P.Q. Dionne also applied to the Public
Service Board of Quebec and the Board issued an
order on September 13, 1974 in which it granted
part of the same area to Dionne and the other part
to another applicant, Raymond D'Auteuil. " Later,
the.Board also issued two supplemental orders
and Dionne appealed all three orders _under s. 44
of the pPublic Service Board Act to the Quebec
Court of Appeal. The Court of Appeal unanimously
allowed the appeals, declaring the three orders
null and void on the basis that cable television
was exclusively subject to federal jurisdiction.
Following the appeal judgements in the Victoria
Cablevision and Carital Cities cases, the court
held that section 23 of the public Service

Board Act and the Regulation respecting cable-
distribution public services adopted pursuant

to section 3a of the Communications Department
Act, 5.Q. 1969, c. 65, were ultra vires insofar
as they applied to Dionne's undertaking. On
further appeal to the Supreme Court of Canada

on the constitutional question, held, 6-3,

the appeal should be:dismissed.

Per Laskin, C.J.C., Martland, Judson, Ritchie,
Spence and Dickson, JJ., concurring: The
constitutional issue raised here was also argued
in the Capital Cities case (noted above), and
this court concluded that there was exclusive
federal jurisdiction to regulate cable television
systems and their programming, at least where
such programming involved the interception of
television signals and their retransmission to
cablevision subscribers. More should be said,
however, about the provincial submission that
since the cable distribution operation was locally
situate and limited in its subscriber relations
to persons in Quebec it was essentially a local
work or undertaking within provincial competence.
"The fundamental question is not whether the
service involved in cable distribution is limited
to intraprovincial subscribers or that it is
operated by a local concern but rather what the
service consists of...(the inquiry must be as to
the service that is provided and not simply as

to the means through which it is carried on.
Divided constitutional control of what is fun-
ctionally an interrelated system of transmitting
and receiving television signals, whether directly
through air waves or through intermediate cable
line operations, not only invites confusion but
is alien to the principle of exclusiveness of
legislative authority, a principle which is as
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much fed by a sense of the constitution as a
working and workable instrument as by a literal
reading of its words. 1In the present case, both
the relevant words and the view of the constitu- .
tion as a pragmatic instrument come together to
support the decision of the Quebec Court uvf
Appeal...The suggested analogy with a local tele-
phone system fails on the facts because the

very technology employed by the cable distribu-
tion enterprises in the present case establishes
clearly their reliance on television signals

and on their ability to receive and transmit

such signals to their subscribers."

Per pigeon, J., Beetz and de Grandpré, JJ., con-
curring, dissenting. "In my view, the question
in this case is whether the unchallengeable
federal jurisdiction over radiocommunication
involves exclusive legislative authority over

all cabledistribution systems making use of
signals received by radiocommunication or whether
such exclusive authority extends only to what

I will call the radiocommunicative aspect."
Federal jurisdiction over some activities or
operations does not necessarily mean that any
undertaking involved in such activities auto-
matically comes under federal jurisdiction.
Hertzian waves are used by provincially regu-
lated telephone companies, for example, and by
truckers, taxicabs, police forces, power
companies, and citizens band users. "All those
communications are undoubtedly subject to the
federal licensing power and there is no specific
limit to the possible extent of the conditions
that may be appended to the licences. However,
it seems clear to me that it would be an abuse

of this licensing power to require that every
undertaking obtaining a licence should become
subject to federal jurisdiction." 1In regard to
cable systems, from a physical point of view with
respect to the material set-up, the provincial
aspect is by far predominant: moreover, the
developing technology of cable may supplant radio
with local program distribution. The federal
power over radiocommunication implies complete
federal control over technical aspects of radio
reception, but should not involve control over
economic aspects. And even if the federal licence
can be denied on non-technical grounds, this would
give rise to a political not a legal conflict.
This should not invalidate the provincial legis-
lation which would only be sterilized, not

ruled ultra vires.
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15. Procureur General du Quebec v. Kellogg's
Company of Canada et al. (1978), 19 N.R. 271, revers-
ing [1975] Que. C.A. 518 {Supreme Court of Canada,
Laskin, C.J.C., Martland, Judson, Ritchie, Spence,
Pigeon, Dickson, Beetz and de Grandpré, JJ., January
19, 1978)

Under the authority of section 102(0) of the
Consumer Protection Act, $.Q. 1971, c. 74, the
Quebec cabinet enacted General Regulations,
Division xI-A of which was added in 1972 to
deal with advertising intended for children.
Section 11.53 provided that "no one shall prepare,
use, publish or cause to be published in Quebec
advertising intended for children which... (n)
employs cartoons." After four complaints had
be=»n filed against Kellogg's alleging breaches
of this regulation in connection with ads
broadcast on television stations in Montreal
and Sherbrooke, the Attorney-General of Quebec
sought an injunction against Kellogg's to re-
strain further infractions. the ads in question
had been prepared in Ontario. At trial, the
injunction was granted but this decision was
reversed by the Quebec Court of Appeal (2-1).

A further appeal was taken to the Supreme Court
of Canada on the constitutional guestions.
Held, 6-3, the appeal should be allowed and the
judgement at trial restored.

Per Martland, J., Ritchie, Pigeon, Dickson,
Beetz and de Grandpré, JJ., concurring: "As

its name indicates, the purpose of the Consumer
Protection Act is the protection of consumers in
Quebec by regulating the commercial conduct of
persons engaged in the sale of goods in that pro-
vince...In my opinion, this regulation does

not seek to regulate or to interfere with the
operation of a broadcast undertaking. 1In re-
lation to the facts of this case, it seeks to
prevent. Kellogg from using a certdin kind of adver-
tising by any means. It aims at controlling the
commercial activity of Kellogg. The fact that
Kellogg is precluded from using televised ad-
vertising may, incidentally, affect the revenue
of one or more television stations but it does
not change the true nature of the regulation...
Kellogg is not exempted from the application

of restriction upon its advertising practices
because it elects to advertise through a medium
which is subject to federal control. A person
who caused defamatory material to be published
by means of a televised program would not be
exempted from liability under provincial law
because the means of publication were subject

to federal control. Further, he could be
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enjoined from repeating the publication. 1In

my opinion, the position of Kellogg in relation
to this regulation is analogous. It cannot
justify conduct which has been rendered illegal
because it is using the medium of television.
Throughout these reasons I have ;stressed <he
fact that it is Kellogg and not the television
station which is sought to be enjoined. The
guestion is whether Kellogg's conduct has been
regulated by the provincial legislation.
Whether the regulation could be applied to the
television station itself or whether an injunc-
tion against Kellogg would bind such station
does not arise in this case and I prefer to
express no opinion with respect to it."

Kellogg also contended that because its ads were
produced in Ontario, the regulation encroached
on the federal power respecting interprovincial
trade. "In my opinion the contention fails.

The aim of regulation (n)was certainly not to
control interprovincial trade in television
programs and it does not do so. The impact of
the regulation may affect such trade, but only
indirectly..." It is also questionable whether
this case really involves interprovincial trade,
and in any case, a province is entitled to
regulate the use within its own borders of a
product made in another Canadian province, e.q.
the prohibition of the sale of food unfit for
human consumption. As to the argument that
Parliament has already legislated on broadcast
advertising and that this is paramount, in fact
the CRTC has not exercised this power and so

it is unnecessary to determine whether a con-
flict exists.

Per Laskin, C.J.C., Judson and Spence, JJ., con-
curring, dissenting: "We are not concerned

here with the use of advertising in any general
sense or as related to some activity, whether

it be a local trade or the practice of a pro-
fession, which is within provincial legislative
jurisdiction.. We are concerned rather with the
right to resort to a particular medium which is
within exclusive federal competence, and the
generality of the challenged provincial legisla-
tionand regulation does not aid the Province in
extending its prohibition of advertising to a
medium which is outside of its legislative
jurisdiction... This case, on its facts, does
not raise an issue as to the power of a Province,
under the legislation and regulation now before
us, to apply them to forbid an advertiser to

use a telecast originating in another Province
but seen in the legislating Province. That
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would be to reach into extraprovincial activity
as well as into a medium which is within
exclusive federal competence even in respect of
purely intraprovincial operations. I put this
situation simply to expose the assertion of

the appellant herein for what it is, namely an
attempt to control the content of television
programmes. I do not think a rational distinc-
tion can be drawn between television programmes
which originate with the television station

or come in from outside the Province and those
which are bought and paid for by a commercial
advertiser. Whether and in what circumstances
he can use that medium is for its regulatory
agency to determine under competent federal
legiszlation.”

[Although Martland, J. was inaccurate in stating
that the CRTC has enacted no regulations res-
pecting broadcast advertising--see e.g. sections
8, 9, 10 and 11 of the Television Broadcasting
Regulations --it remains true that the Com-
mission has not enacted regulations respecting
children's advertising which expressly conflict
with the Quebec regulation.]
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2.2 CANADIAN ARTICLES AND STUDIES
ON CONSTITUTIONAL JURISDICTION

Set out below is a summary of the existing lit-
erature on constitutional jurisdiction in the com-
munications field in Canada, arranged in chronological
order.

Campbell, B.L. "Quebec Moving Pictures Act:
some constitutional notes," (1965) 11 McGill Law
Journal 131.

The author compares the basic principles of
public law which are solely reserved to the
federal power in Canada and those which under-
lie the Quebec Moving Pictures Act. He con-
cludes that grave doubts exist as to the con-
stitutionality of the provincial legislation.

Laskin, Bora, "Transport and communication: works
for the general advantage of Canada," Chapter 8

in Canadian Constitutional Law. 3rd ed. Toronto:
Carswell, 1966.

Dixon, R.C. "Constitutional issues of Educational
T.V." (1968) 3 Manitoba Law Journal 75.

This article is conerned with the constitu-
tional question of increasing the use of ETV
(educational television) and the practical
problems of the creation of an ETV agency and
the implementation of an effective ETV policy.

McNairn, C. "Transportation, Communications and
the Constitution,” (1968) 47 Can. Bar Review 355.

This article is concerned with the adequacy of
the scope of federal constitutional authority,
as presently delimited, over transportation
and communication. In particular it analyzes
section 92(10) of the B. N. A. Act which as-
cribes to Ottawa jurisdiction over interpro-
vincial "works and undertakings," and proceeds
to discuss the scope of these "works and under-
takings" as demonstrated in the case law.

Alyluia, Kenneth. "Constitutional Aspects of Cable
Television: Notes on the case law and a Questionnaire
to Municipalities,"” (1969) 1 Canadian Communications
Law Review 47.

Although cable television has existed in certain
areas of Canada since the early 1950's, the
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question of constitutional jurisdiction over
this form of communication has not been con-
clusively answered by 1969; there has been

but four reported cases on the subject of cable
television, the earliest dating from 1965. With
the increase in number of cable television
operations in Canada, it becomes increasingly
important to determine the degree of control
which the federal and provincial governments
may validly exercise over cable television
operations. In the first part of this research
paper, Mr. Alyluia discusses the case law.in
this ‘area.up to 1969. The second part of the
paper is devoted to a practical analysis of
funicipal regulation of cable television, based
on the returns from questionnaires gent to
municipal officials across Canada.

Atkey, Ronald G. "The Provincial Interest in Broad-
casting under the Canadian Constitution, " (1969)
1 Canadian Communications Law Review.

In this very to-the-point article, Atkey discusses
the problems posed by the "constitutional para-
dox" of educational broadcasting: to wit, provin-
cial control over education in face to federal
control over broadcasting.

The article commences with a historical review
of federal-provincial interrelationships in
broadcasting. There follows a brief review of
educational jurisdiction, and details of recent
developments in dealing with the constitutional
paradox.

In the next section, Atkey reduces the problem

to one of definition: what is educational broad-
casting? A list of proposed definitions and
positions follows.

The article closes with some of the author's
recommendations for the constitutional landing
of educational broadcasting and general broad-
casting.

Dalfen, Charles M. "Constitutional Jurisdiction over
Interprovincial Telephone Rates,” (1970) 2 Canadian
Communications Law Review 177. -

This brief note begins by outlining the current
division in practice of jurisdiction over inter--
provincial telecommunications. The core of the
article is an analysis of jurisdiction on a con-
stitutional basis, in light of section 92(10)(a)
of the B.N.A. Act, and follows three criteria:
extraprovincial service; extraprovincial physical
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éxtension; and relationship, if only . in an in-
corporate capacity, to a national systein. There
is also a brief review of possible federal control
in the field via the peace, order and good gov-
ernment power, Or by 92(10) {a).

Shaw, Richard A. "Municipal Regulation of CATV,"
A Case Study in Vaughan Township," (1970) 2 Canadian
Communications. Law Review 70.

Mr. Shaw's research focused on the cable strug-
gle in vaughan townshlp just north of Metro-
politan Toronto in 1967 1968 and 1969. Al-
though such competltlon has since given way to
a situation in which CRTC licensing precludes
municipal "auctions," the history of municipal
involvement in the cable field prior to the
acception of the CRTC provides a fascinating
introduction to the complex legal issues

raised by the growth of cable systems.

Cable Television,’'the Broadcasting Act and the Can-
adian Constitution. Report prepared for the Can-
adian Radio~Television Commission by Environics
Research Group Ltd., 1971.

This report, initiated by the CRTC in response
to provincial claims to jurisdiction over cable
television, reviews the nature and validity of
these claims in the context of Canadian con-
stitutional law and practice in the field

and the existing regulatory framework at the
federal level. It supports the view that the
CRTC has jurisdiction to regulate in this field,
although pure cablecasting operations may be
outside this authority. Hybrid operations
likely fall into CRTC jurisdiction as well.

The report concludes by outlining a series of
alternative :courses of action open to the federal
government and/or the CRTC to resolve the
problems of constitutional jurisdiction.

Canada, Dept. of Communications. Telecommission
Study 1 (a), "An analysis of the constitutional

and legal basis for the regulation of telecommuni-
cations in Canadar" Ottawa: Information Canada 1971.

This brief report is based on a study of the'
constitution and legal basis for the regulation
of telecommunications in Canada, done by rep-
resentatives of government industry and the
academic community.

It includes a detailed compilation_and brief
description of federal and provincial tele-
communication legislation, an in depth analysis
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of the constitutional and legal basis for requ-
lation, and an outline of an alternative to con-
stitutional jurisdiction over interprovincial
rates.

The report canvasses the relevant readings of
the B.N.A. Act and the corresponding legal,
provincial regulatory power or exclucive federal
jurisdiction and also notes that the jurisdic-
tional issue is complicated by the nature of
telecommunications itself; a service that is in
some respects local, while in others national.
The federal government recgulates Bell Canada,
B.C. Tel and CNCP Tel;  the provincial govern-
ment regulates telephone services in the Mari-
times and Prairie provinces; and in many smaller
areas the municipality reoculates the local
telephone company. The result is an incon-
sistency of policy which adds further uncer-
tainty to the regulation of telecommunications
in Canada.

Kaiser, Gordon. "Constitutional aspects of the
regulation of the Canadian computer technology,”
(1971) 1 Queen's Law Journal 97.

The underlying assumption of this analysis is
that federal regulation of computer technology
is desirable. 1In justifying this position,

it recommends that the requlation of Canadian
computer technology be seen as involving two
distinctly separate issues: first, the reou-
lation of data banks, and second, the regulation
of data-transmission technology. The article
reviews these issues from a constitutional point
of view, looking to matters of protection of
basic individual richts, interrelation of data
transmission to telecommunications, competition
policy, international telecommunication policies,
and national technological goals.

Fine, J.D. "Whither goes the wire? The extent of
federal competence to regulate CATV," (1972) 18
McGill Law Journal 615.

In this short note, the author develops the
thesis that even the extreme physical limit of

a CATV system, its connection lines to tenants

in apartment buildinos is a matter falling
squarely within the sole purview of the appro-
priate commissions and departments of the national
government.
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Jordan, F.J.E. Privacy, Computer Data Banks, Com-
cunications and The Constitutlion. A report of a
task force established jolntly by Department of
Communications/Department of Justice. Ottawa:
Information Canada, 1972.

A study of the constitutional aspects of infor-
mation processing and transmission systems

which seeks to identify the respective areas

of federal and provincial legislative and regu-
latory competence under the British North America
Act, 1867.

"Jurisdictional and legal aspects of computer/
communications in Canada," in Branching out, (Report
of the Canadian Computer/Communications Task Force),
Volume 2, Ottawa: Information Canada, 1972.

The object of this part of the report is three-
fold: first, to briefly outline the nature of
the legislation affecting the computer/com-
munications industry in order to provide an
overview of the present jurisdictional setting;
second, to examine the present role of the ad-
ministrative agencies affecting computer/
communications; and finally, to comment on a
variety of constitutional and jurisdictional
issues raised by the role of computer/ com-
munications in Canada.

Lederman, W.R., "Telecommunications and The Federal
Constitution of Canada," in English, H. Edward (ed.).
Telecommunications for Canada: An Interface of Busi-
ness and Government. Toronto: Methuen. K 1973.

The theme of this paper is the federal division
and distribution of public legislative powers

in Canada, as these things relate to the requ-
lation of the country's telecommunication systems,
and as they relate to the legal environment
generally in which the companies of the tele-
communications industry operate. The author treats
the following specific topiés: the division of
utho¥ity to incorporate companies and to regulate
the telecommunications industry; cable television
networks and computer service networks; gnd "co-
operative federalism" and telecommunications.

Mullan, David and Beaman, Roger. "The Const%tut@onalu
Implications of the Regulation of Telecommunications,
(1973) 2 Queen's Law Journal 67.

The article explores the constitutional validity
of any' future claims by the fede;al'government
to :jurisdiction over the whole field of tele—_
communications. The authors examine each medium:
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telephones, radio, television, satellites

and computers, discussing the relevant case and
statute law relating to the question of juris-
diction over it. They conclude that there are
strong arguments in favour of federal regnlation
of all facets of the industry. Indeed, a com-
prehensive nationally controlled telecommunica-
tions policy would benefit the nation as a whole.
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2.3 CONSTITUTIONAL JURISDICTION OVER
COMMUNICATIONS IN THE UNITED STATES

Set out below is a table of articles in American
legal periodicals relating to the cuestion of state vs.
federal regulation of communications in the United States.

Davis, John A. "Control of Community Antenna Systems,"
(Television Transmission, Inc. v. Public Utilities
Commission (Cal) 301 P 2d 862). (1956-1957) 11
Arkansas Law Review 93.

Note, "State regulation of radio and television,"
(1959) 73 Harvard Law Review 386.

Sampson, R. "Federal-state conflicts and utility
regulation," (1961) 68 Public Utilities Fortnichtly
729.

Note, "Jurisdictional disputes since the CBS decision,"
(1964) 39 New York University Law Review 657.

Willis, E.I. "Transportation and communications
utilities - the cross fire of federal-state regula-
tory conflicts," (1964) Public Utilities Fortnightly.

Note, "Community antenna television: the new federal
exercise of jurisdiction," (1966) 51 Iowa Law Review
366.

Note, Beelar, D.C. "Cables in the sky and the struggle
for their control," (1967) 21 Federal Communications
Bar Journal 26.

Note, "Federal, state and local regulation of CATV
- after you, Alphonse," (1967) 29 University of
Pittsburg Law Review 109.

Note, "CATV regulation - a complex problem of reg-
latory jurisdiction," (1968) 9 Boston College
Industrial & Commercial Law Review 429.

Note, "FCC jurisdiction over CATV: a need for reins?
Buckey Cablevision, Inc. v. F€C (387 F 24 220},"
(1968) 56 Georgetown Law Journal 546.

Witt, John. "CATV and local regulation,” (1968)
5 California Western Law Review 30.

Hutchin .and ‘Kenniff:  "ThHe conctept-of interstate
commerce: a U.S Canada and Australia case study,"”

«tS e g

(1968) 10 Cahiers 72T.
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Taylor, R.H. "Case for state regulation of CATV
distribution systems," (1969) 23 Federal Communica-
tions Bar Journal 110.

Botein, M. "CATV regulation: a jumble of jurisdic-
tions," (1970) 45 New York University Law Review 816.

Note, "Constitutional law - procedural gquidelines
involved in municipal control of motion pictures,”
(1970) 41 Mississippi Law Journal 611.

Perlman, Stephen B. Legal Aspects of Selected Issues
in Telecommunications. Momtvale, N.J.: S
Press, 1970.

Willis, E.I. "Federal - state regulatory conflicts -
there ought to be a law," (1978) 86 Public Utilities

Fortnightly 64.
Note, "Federal and state regulation of cable tele-

vision: an analysis of the new FCC rules," (1971)
Duke Law Journal 1151.

Ruddy, F.S. "American constitutional law and res-
trictions on the content of private international
broadcasting," (1971) 5 The International Lawyer 102.

Note, "Administrative law ~ communications - radio
and television - FCC's jurisdiction over CATV under
the communications act of 1934 includes authority to
impose program origination recuirements," (1972)

41 University of Cincinnati Law Review 983.

Barnett, S.R. "State, federal, and local regulation
of cable television," (1972) 47 Notre Dame Law 685.

Note, "Administrative law - FCC jurisdiction over
CATV - origination cablecasting regulation held
within FCC!s authority," (1973) 4 Rutgers Camden Law
Journal 391.

Note, "Administrative law - FCC's origination re-
quirement for CATV upheld by Supreme Court," (1973)
22 Journal of Public Law 301.

Note, "Administrative law - telecommunications - FCC
rule requiring CATV systems to operate as local
outlets by cablecasting is reasonably ancillary to
the performance of the commission's responsibilities
for the regulation of TV broadcasting," (1973)

22 Catholic University Law Review 708.

Note, "Cablecasting: A Myth or Reality -- Authority
of the Federal Communications Commission to regulate
local program origination on cable television -- an
evaluation of the Commission's cable-casting rules
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after United States v. Midwest Video Corporation
(92 U.S. 1860) ," (1973)26 Rutgers Law Review 804.

Note, "FCC Jurisdiction -- television interference
caused by construction of tall buildings in urban
areas," (1973) 59 Cornell Law Review 158.

Haydock, R.S. "Public utilities and state action:
the beginning of constitutional restraints," (1973)
49 Denver Law Journal 413.

Note, "FCC Jurisdiction Over extra-territorial
Radio Broadcasting," (1974) 6 Law and Policy in
International Business 608.

Sparkes, V.M. Municipal agencies for the regulation
of cable television: a study of current developments
and Iissues. (Ph.D. thesis, Indiana University, 1974).

Kohn, R.I. "Cable Television: to what extent may
the state regulate?" (1974) 49 Los Angeles Bar
Bulletin 513.

Mills, Moynahan, Perlini and McClure. "Constitutional
considerations of multiple media ownership regulation
by the Federal communications commission," (1975)

24 American University Law Review 1217.

Mahony, S. "Cable television's jurisdictional dispute,™
(1975) 24 Catholic University Law Review 872.




CHAPTER 3

ROLE AND STATUTORY JURISDICTION OF THE
COMMUNICATIONS REGULATORY AGENCIES

This chapter is concerned with the function
and statutory jurisdiction of the administrative
agencies which regulate electronic communications in
Canada. The problem of "regulation" is unique to those
countries, such as the United States and Canada, which
have determined that radio, television, cable television,
telephone, telegraph and computer/communications should
be furnished by private firms and individuals. Where,
as in many countries, electronic communications is
provided solely by the state, the question of regulation
by an.independent agency does not arise; instead, control
may be exercised directly through the medium of ownership.
As will be apparent throughout this chapter, the field
of administrative law is one of the fastest growing
areas of public policy today. The problems presented
by the communications regulatory agencies share many
elements with agencies involved in other fields, such
as transportation, energy and local business licensing.
In some respects, however, the problems of regulating
communications are unique, particularly in regard to
the difficulties presented by the combination of
"carrier" regulation, and its affinities with utility
regulation, with "content" regulation, with its unique
issues relating to freedom of expression.

The chapter is organized into five parts:

3.1 A Chronology of Government Reports Affecting
the Role and Jurisdiction of the Communications
Regulatory Agencies

3.2 The Independent Regulatory Tribunal and
the Question of Accountability

3.3 Administrative Agencies and Judicial Review

58
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Practice and Procedure before the Regulatory
Agencies

How to Find Regulatory and Judicial Decisions
in the Communications Field
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3.1 A CHRONOLOGY OF GOVERNMENT REPORTS AFFECTING
THE ROLE AND JURISDICTION OF THE COMMUNICATIONS
REGULATORY AGENCIES.

Set out below is a table, in chronological
order of all reports of governments, Royal Commissions,
or task forces, which relate to the functions or
jurisdictions of the regulatory agencies or of government
communications in Canada.

Canada: Report of the Royal Commission on Radio
Broadcasting. (Aird Report). Ottawa: King's Printer,
1929,

Canada: Report of the Royal Commission on National
Development 1n the Arts, Letters and Sciences.
(Massey Report). Part I, section 11, "Mass media";
part III, section XVIII, "Broadcasting". Ottawa:
Queen's Printer, 1951.

Canada: Report of the Royal Commission on Broadcasting.
(Fowler Report). 3 vols. Ottawa: Queen's Printer,
1957.

Canada: Report of the Royal Commission on Publications.
(O'Leary Commission). Report. Ottawa: Queen's Printer,
1961.

Canada: Report of the Royal Commission on Government
Organization. (Glassco Report). 5 vols. Vol.4,
Special Areas of Administration, "Canadian Broadcast-
ing Corporation", Ottawa: Queen's Printer, 1963.

Canada: Secretary of State, Report of the Committee
on Broadcasting. (Fowler Report). Ottawa: Queen's
Printer, 1965.

Canada: Secretary of State. White Paper on
Broadcasting. Ottawa: Queen's Printer, 1966.

Canada: Report of the Roval Commission on Bilingualism
and Biculturalism. 6 vols. Book IV, The Cultural
Contribution of Other Ethnic Groups, chap. Vi1, "The
media of communication”. Ottawa: Queen's Printer,
1969.

Canada: Report of the Special Committee of the Senate
on Mass Media (Davey Report). 3 vols. Ottawa:
Information Canada, 1970.

Canada: Department of Communications. Instant World:
A Report on Telecommunications in Canada. Ottawa:
Information Canada, 1971.
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Quebec: Ministére des Communications. Pour une
politique des communications. Quebec: Editeur
Officiel du Quebec, 1971.

Canada: Department of Communications. Branching Out:
Report of the Canadian Computer/Communications Task
Force. 2 vols. Ottawa: Information Canada, 1972.

Ontario: Report of the Royal Commission on Book
Publishing. Toronto: Queen's Printer, 1972.

Quebec: Commission Parlementaire sur la Liberté de
la Presse. Les travaux de la commission de 1969
(Rapport Pierre Beausoleil). Quebec: Assemblee
Nationale, 1972.

Canada: Minister of Communications. Proposals for

a Communications Policy for Canada: a Position Paper
of the Government of Canada (Green Paper). Ottawa:
Information Canada, 1973.

Canada: Minister of Communications. Computer/
Communications Policy: A Position Statement by the
Government of Canada. (Dark Green Paper) Ottawa:
Information Canada, 1973.

Canada: Minister of Communications. Communications:
Some Federal Proposals, (Grey Paper). Ottawa:
Information Canada, 1975.

Canada: Minister of Communications. Statemént on
Proposed Constitutional Amendments with Respect to
Cable Distribution Systems. Ottawa: Department of
Communications, February 13/ 1979.
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3.2 THE INDEPENDENT REGULATORY TRIBUNAL AND
THE QUESTION OF ACCOUNTABILITY

One of the most controversial issues raised by
the creation of the independent regulatory tribunal is
the relationship between the regulator and the government
of the day. A related issue is the familiar criticism
that regulatory agencies inevitably become captive to
the interests of the industry they regulate. In Canada,
the literature on these subjects is still relatively
undeveloped. However, a number of recent studies have
begun to examine these questions in earnest. The issue
has become particularly topical with the proposal in
Bill C-16 that the federal government be enabled to
direct the Canadian Radio-television and Telecommunicat-
ions Commission as to the policy which it should apply
and the specific means it must employ in carrying out
such policy.

canadian Studies And Articles

Hull, W. H. N. A Comparative study of the problems .
of ministerial responsibility in Australian an@ .
Canadian broadcasting. (Ph.D. thesls, Duke University,

~

1959). >
Penney, Ronald G. "Telecommunications policy ;nd _
ministerial control," (1970) 2 Canadian Communications

Law Review 8.

Should broadcasting in Canada be regulated
beyond the allocation of frequencies? And if
regulation of programming is dictated by
considerations of national policy, are these
considerations inherently self-defeating
because of the nature of the medium? And once
brought under regulation, is broadcasting in
Canada inevitably governed by partisan politics?
Or is "politics" a useful antidote to the
particular problems inherent with the )
independent regulatory commission? In this
paper, Mr. Penney examines the develop@ent of
the agencies controlling broadcasting in
Canada, and considers a number of arguments

on both sides of these gquestions.
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Doern, G. B., and others. "The structure and
behaviour of Canadian regulatory boards and
commissions: multi-disciplinary perspectives,"”
(1975) 18 canadian Public Administration 189.

This article reviews the basic issues and
approaches raised regarding the structure, -
functions, and behaviour of administrative
and regulatory agencies, boards, and
commissions. Multidisciplinary perspectives
suggest the elementary need to treat such
units of government as living, breathing
organizations and hence counsel against
simplistic explanations or descriptions of
their structure and behaviour.

Baum, D. J., "Broadcasting regulation in Canada:
the power of decision," (1975)13 Osgoode Hall Law
Journal 693.

Professor Baum suggests that by not accepting
some of the restraints that were written on the
face of the Broadcasting Act and by permitting,
or even pressuring, the CRTC to make unauthor-
ized use of conditions of licensing power,
Parliament has effectively created a broad-
casting parliament in the CRTC. His ultra
vires arqument is developed by reference to

the role the agency assumed in the CBC license
renewal hearings, the issues of children's
advertising, and cable regulation.

Janisch, Hudson N., "The Role of the Independent
Regulatory Agency in Canada," (1978) 27 University
of New Brunswick Law Journal 83.

In this excellent study, Professor Janisch
reviews four issues involving the CRTC - -
commercial deletion. Manitoba cable television,
pay television, and the CBC inquiry - - to
assess the independence of the regulatory
process in communications regulation in Canada.
His article is particularly useful in
developing the arguments for and against

" independence" vg. "accountability", and includes
comparative references to transport regulation
in Canada and the U.S. literature.
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Janisch, Hudson, and others. "Political
Accountability for Administrative Tribunals," pp.l-
99 in Proceedings of the Conference on Administrative
Justice, Ottawa: University of Ottawa, 1978.

This conference involved the presentation_of
a paper by Professor Janisch on the issue of
accountability vs. independence, followed by
comments from Judge Yvon Coté, Guy Roberge
and Robert Buchan.

Janisch, Hudson N., "Policy-Making in Regulation:
Towards a New Definition of the Status of Independent
Regulatory Agencies in Canada," (1979) 17 Osgoode
Hall Law Journal 1.

This lengthy study includes an update by
Professor Janisch of all of the material
dealt with in his previous articles, along
with an attempt to bring together the issues
and problems raised by recent developments.

American Books and Articles

Kreslov, Samuel and Muslof, Lloyd D. The Politics
of Regulation. Boston: Houghton, Mifflin, 1964.

Nagel, S. "Regulatory commissioners and party
politics," (1964) 17 Administrative Law Review 39.

Loevinger, L. "Administrative agency as a paradigm
of government - a survey of the administrative
process," (1965) 40 Indiana Law Journal 287.

Redford, E. S. "President and the regulatory
commissions," (1965) 44 Texas Law Review 288.

Friedman, R. S., Klein, B. W., Romani, J. H.
"Administrative agencies and the publics they serve,”
(1966) 26 Public administrative Review 192.

Smith, J. B. "Administrative commission - pestilence
or prophylaxis," (1966) 6 Washburn Law Journal 75.

Welborn, D. M. "Presidents, regulatory commissiongrs
and regulatory policy," (1966) 15 Journal of Public
Law 3.

Cary, W. L. Politics and the Regulatory Agencies.
New York: McGraw-Hill, 1967.

Jones, M. G. "Role of administrative agencies as
instruments of social reform," (1967) 19
Administrative Law Review 279.
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Edelman, M. "Public regulatory bodies: economic
functions and political functions," (1968) 35 I.C.C.
Practitioners' Journal 747.

Kohlmeier, L. M. The Regulators. New York: Harper
and Row, 1969. -

Unnevehr, C. "Is it time to review the regulatory
process?" (1969) 84 Public Utilities Fortnightly 15.

MacAvoy, Paul W. (ed.). The Crisis of the Requlatory
Commissions: An Introduction to a Current Issue of
Public Policy. New York: W. W. Norton & Co., 1870.

Shepherd, W. G. "Regulation and its alternatives,"
(1970; 22 Stanford Law Review 510.

Swidler, J. C. "Comments on the case for de-~
regulation," (1970) 22 Stanford Law Review 510.

MacIntyre, A. E. "Status of regulatory independence,"
(1969) 29 Federal Bar Journal 1; (1971) 38 I.C.C.
Practitioners' Journal 354.

Johnson, Nicholas. "New Fidelity to the Regulatory
Ideal” (1971) 59 Georgia Law Journal 869.

Goodsell, C. T., and Gayo, C. C. "Appointive control
of federal regulatory commissions," (1971) 23
Administrative Law Review 291.

Bernstein, M. H. (ed.). "Government as regulator,”
(1972) 400 Annals of the American Academy 1.

Hilton, George W. "Basic behaviour of regulatory
commissions,” (1972) 62 American Economic Review 47.

Johnson, Nicholas. "Consumer rights and the
regulatory crisis," (1972) 24 stanford Law Review
1092.

Posner, R. A. "Behaviour of administrative agencies,"”
(1972) 1 Journal of Legal Studies 305.

Sampson, Roy J. "Inherent advantages under regulation,”
(1972) 62 The American Economic Review 55.

Moore, John E. "Recycling the regulatory agencies,"
(1973) 32 Public Administration Review 291.

Pgeffer, Jeffrey. "Administrative regulation and
licensing: social problem or solution?" (1974) 21
Social Problems 468.

o
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Wiley, Richard E. "The extent of independence of
federal regulatory agencies," (1974) Public Utilities

Fortnightly.

Dixon Jr. Robert G. "The independent commissions
and political responsibility," (1975) 27 Admin-
istrative Law Review 1. -
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3.3 ADMINISTRATIVE AGENCIES AND
JUDICIAL REVIEW

This part examines the relationship between
regulatory agencies and the courts. This area is one
of the traditional fields of legal study, and is treated
in most law schools under the heading "administrative
law". Included within this subject are the nature of
statutory appeals from agency decisions on questions of
law or jurisdiction and the history and development of
the prerogative writs. Very little of the literature
focuses on a particular regulatory tribunal or on the
communications regulatory agencies as such; instead,
the literature is directed towards administrative law
in general.

The following material has been divided into
four parts. The first part consists of a basic list of
Canadian and Commonwealth textbooks on administrative
law. The second is a table of articles from Canadian
and Commonwealth law periodicals on administrative law
questions. The third is a table of American articles
on the general problems in administrative law in the
United States, primarily in the context of the
Administrative Procedures Act. Finally, a table is
presented of articles on the impact of judicial review
on the Federal Communications Commission.

Canadian and Commonwealth Textbooks

de Smith, S. A. Judicial Review of Administrative
Action, 2nd ed. London: Stevens, 1968.

Dussault, René. Le Controle Judiciaire de
1'Administration_au Quebec. Quebec: Les Presses de
1'Universite Laval, 1969.

Hewitt, D. J. The Control of Delegated Legislation.
Sydney: Butterworth, 1953.

Hodgson, J. S. Public Administration. Toronto:
McGraw-Hill, 1969.

Jackett, W. R. The Federal Court of Canada - A
Manual of Practice. Ottawa: Information Canada, 1971.

Mullan, D. J. Administrative Law. Toronto: Carswell,
1973.

Mundell, D. W. Manual of Practice on Administrative
Law and Procedure in Ontario under the Statutor
Powers Procedure Act. Toronto: Queen's Printer, 1971.
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Reid, Robert F. Administrative Law and Practice.
Toronto: Butterworths, 1971.

Rubinstein, Ammon. Jurisdiction and Illegality.
Oxford: Clarendon Press, 1965.

Wade, H. W. R. Administrative Law, 2nd ed. Oxford:
Clarendon Press, 1967/.

Canadian and Commonwealth Articles

Willis, John. "Section 96 of the British North
America Act." (1940) 53 Harvard Law Review 251.

Willis, John. "Delegatus Non Potest Delegare, (1943)
21 Canadian Bar Review 257.

Shumiatcher, M. C. "Section 96 of the British North
America Act Re-Examined," (1949) 27 Canadian Bar
Review 131. D—

Laskin, Bora. "Certiorari to Labour Boards: The
Apparent Futility of Privative Clauses,” (1952) 30
Canadian Bar Review 986.

Aikman, C. C. "Subdelegation of Legislative Power,"
(1960) 3 vict. U of Well. L.R. 69.

Dreidger, E. A. "Subordinate Legislation," (1960)
38 Canadian Bar Review 1.

Willis, John. "Administrative Law in Canada," (1961)
39 Canadian Bar Review 251.

Angus, W. H. "The Waning Jurisdiction of the Courts,"
(1963) 28 Saskatchewan Bar Review 133,

Arthurs, H. W. "The Three Faces of Justice - Bias
in the Tripartite Tribunal," (1963) 28 Saskatchewan
Bar Review 147.

McAllister, G. A. "Administrative Law," (1963) 6
Canadian Bar Journal 439.

Gordon, D. Marshall. "Administrative Tribunals,"”
(1964) 12 Chitty's Law Journal 92.

Note, "Jurisdictional error in administrative law,”
(1965) 5 Sydney Law Review 89.

Note, "Jurisdiction of the courts over domestic
tribunals - natural justice,” (1966) 2 Adelaide
law Review 414. -
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Carter, Roger. "The Apparent Virility of Privative
Clauses," (1967) University of British Columbia
Law Review - C.de D. (Centennial Edition) 219.

Hendry, J. M. "Some Problems of Canadian
Administrative Law," (1967) 2 Ottawa Law Review 71.

Morden, J. W. "Recent Developments in Administrative
Law," Law Society of Upper Canada Special Lectures,
1967 Toronto: de Boo p. 275.

Wade, H. W. R. "Unlawful administrative action: void
or voidable?" (1968) 83 Law Quarterly Review 499,

Keith, K. J. "Appeals from administrative tribunals,"
(1969) 5 Victoria University of Wellington Law
Review 123.

Molot, Henry L. "Annual Survey of Canadian Law:

Administrative Law," (1969) 3 Ottawa Law Review 465.

Norman, K. "The Privative Clause: Virile or Futile?"
(1969) 34 Saskatchewan Law Review 334.

Northey, J. F. "The Changing Face of Administrative
Law," (1969) 3 N.Z.U.L.R. 426.

Smillie, J. A. "Jurisdictional Review of Abuse of
Discretionary Power," (1969) 47 Canadian Bar Review
623,

Wade, H. W, R. "Constitutional and Administrative
Aspects of the Anisminic Case," (1969) 85 L.Q.R.198.

Arthurs, H. W. "Regulation-making: the creative
opportunities of the inevitable," (1970) 8
Alberta Law Review 315.

Yardley, D. C. M. "The Abuse of Powers and its
Control in English Administrative Law," (1970) 18
American Journal of Comparative Law 565.

Christie, I. M. "The Nature of the Lawyer's Role
in the Administrative Process," Law Society of
Upper Canada Special Lectures, Toronto: de Boo, 1971.

Gordon, D. M. "What Did Anisminic Decide?" (1971)
34 Modern Law Review 1. .

Henderson, G. F. "Federal Administrative Tribunals
in Relation to the New Federal Court of Canada,”

Law Society of UEEer Canada Special Lectures.
Toronto: de Boo, 1971.
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Hogg, P. W. "The Jurisdictional Fact Doctrine in
the Supreme Court of Canada," (1971) Osgoode Hall
Law Journal 203,

MacKinnon, B. J. "Appeals from Provincial Admin-
istrative Tribunals," Law Society of Upper Canada
Special Lectures. Toronto: de Boo, 1971.

Molot, H. L. "Annual Survey of Canadian Law:
Administrative Law," (1971) 4 Ottawa Law Review
458.

Thomson, C. R. "Provincial Tribunals and the
Prerogative Writs," Law Society of Upper Canada
Special Lectures. Toronto: de Boo, 1971.

Abel, Albert. "The dramatis personnae of admin-
istrative law," (1972) 10 Osgoode Hall Law Journal
61.

Molot, H. L. "Self-created rule of policy and other
ways of exercising administrative discretion,"
(1972) 18 McGill Law Journal 310.

Angus, William H, "Judicial review: do we need it?",
(1974) 26 Administrative Law Review 301; The
Individual and the Bureaucracy (ed. Daniel J. Baum).
Toronto: Osgoode Hall Law School/York University,
1975.

Hogg, Peter W. "Judicial review: how much do we
need?" (1974) 26 Administrative Law Review 337;
The Individual and the Bureaucracy (ed. Daniel J.
Baum). Toronto: Osgoode Hall Law School/York
University, 1975.

Bdrgeat, L. "La place de l'appel dans le droit du
controle judicaire de l'administration," (1975) 16
Cahiers de droit 125.

Fera, N. M. "Judicial review under sections 18 and

28 of the Federal Court Act," (1975) 21 McGill Law
Journal 255.

Wexler, S. "Non-judicial decision making, " (1975)
13 Osgoode Hall Law Journal 839.

Jones, D. P. "Supreme Court of Canada and admin-
istrative law," (1976) 14 Alberta Law Review 1.

Clark, D. H. "The Supreme Court of Canada, the House
of Lords, the Judicial Committee of the Privy Council
and administrative law," (1976) 14 Alberta Law Review
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American Articles - General

Berger, R. "Administrative arbitrariness and judicial
review," (1965) 65 Columbia Law Review 55.

Fisher, B. C. "Rule making activities in federal
administrative agencies,"” (1965) 17 Administrative
Law Review 252,

Fuchs, R. F. "Agency development of policy through
rule-making,” (1965) 59 Northwestern University Law

Review 781.

Nagel, S., Curris, C. "Exercise of procedural
discretion by the regulatory agencies," (1965) 17
Administrative Law Review 173.

Sultan, A. "Supreme Court review of "informal" or
threatened agency action," (1965) 18 Administrative
Law Review 55.

"Abuse of discretion: administrative expertise vs.
judicial surveillance," (1966) 115 University of
Pennsylvania Law Review 40

Davis, K. C.""Judicial control of administrative
action; a review," (1966) 66 Columbia Law Review
635.

Jaffe, L. L. "Administrative law: burden of proof
and scope of review," (1966) 79 Harvard Law Review
914.

Shapiro, M. M. "Supreme Court and government
planning: judicial review and policy formation,"
(1966) 35 George Washington Law Review 329.

Hannon, P. J. "Administrative law making," (1967)
42 Journal of the State Bar of California 661.

Byse, Ginnane, Wollenberg, Solomon, McGowan.
*Judicial review of agency action," (1967) 20
Administrative Law Review 147.

Note, "Intermediate appellate review boards for
administrative agencies," (1968) 81 Harvard Law
Review 1325,

Forkosch, M. D. "Credibility gap in judicial review
of administrative determinations," (1969) 18
Cleveland-Marshall Law Review 257,

Note, "Review of administrative rulings:'the
anomaly of district court fact-finding," (1969) 19
Catholic University’'Law Review 215, °




72

Towle, W. H. "Non-reviewability problem under the
administrative procedure act," (1969) 2 John Marshall
Journal 271.

Zamir, I. "Administrative control of administrative
action," (1969) 57 California Law Review 866.

Kaufman, I. R. "Judicial review of agency action:
a judge's unburdening," (1970) 45 New York University
Law Review 201.

Koslow, S. "Standardless administrative adjudication,"
(1970) 22 Administrative Law Review 407.

Note, "Scope of judicial review of decisions of
administrative agencies," (1971) 23 South Carolina
Law Review 472.

Vining, G. J. "Direct judicial review and the doctrine
of ripeness in administrative law," (1971) 69 Michigan
Law Review 1443.

American Articles on Judicial Review
and the FCC

Willis, J. W. "Judicial review of FCC decisions,
1966-1967," (1967) 21 Federal Communications Bar
Journal 111.

Collins, D. F. "Judicial review of FCC decisions,
1968-1969," (1969) 23 Federal Communications Bar
Journal 57.

Note, "Administrative law - judicial review -
decision of FCC renewing TV license orerruled as
not supported by substantial evidence,"” (1970) 83
Harvard Law Review 1412,

Swift, R. F. "Judicial Review of F.C.C. Decisions
1969-1970," (1970 - 1971) 24 Federal Communications
Bar Journal 86.

Beizer, R. A., Quale, J. C. "Judicial review of FCC
decisions: 1972," (1973) 25 Federal Communications
Bar Journal 251. '

Note, "Judicial scrutiny -of the FCC: the illusion
of usurpation,” (1972) 52 Boston University Law
Review 659. . :
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Swift, R. F. "Judicial review of FCC decisions: 1970-
1971," (1972) 25 Federal Communications Bar Journal
66.

Berman, P. J. "CATV leased access channels and the
FCC: the intractable jurisdiction question," (1975)
Annual Survey of American Law 623; (1975) 51 Notre
Dame Law 145.

Note, "F.C.C. lacks jurisdiction over two-way, non-
video intrastate on cable television leased access
channels," (1976) 89 Harvard Law Review 1257.




74

3.4 PRACTICE AND PROCEDURE BEFORE THE
REGULATORY AGENCIES

The issue of procedural reform has recently
emerged as a major issue of concern before the -
regulatory agencies involved in communications
regulations, particularly the CRTC. The impetus for
reform has come from the growing realization that
people want the right to participate in decisions
that affect their lives and regulatory procedures have
all too often favoured industry participants who are
more knowledgeable about regulatory procedures and
policies.

In recognition of this, one of the first
initiatives of the CRTC following its assumption of
jurisdiction over the federally-regulated tele-
communications carriers in 1976 was to call a hearing
into revisions of the practices and procedures for
telecommunications regulation. The decision of the
Commission on this question was released on May 23,
1978, and constituted a thorough-going reform of the
pre-existing procedures to facilitate public
participation. See Telecom Decision CRTC 78-4.

More recently, the CRTC convened a hearing in
November 1978 into its procedures respecting the
regulation of broadcasting and cable television, based
on a lengthy announcement dated July 25, 1978. The
decision of the Commission on this question has not
yet been issued, but it is expected that the result of
the proceeding will be to further facilitate public
involvement in the hearing process. The transcripts
of hearing for both the broadcasting and telecommunica-
tions proceedings into Practices and Procedures
constitute significant source material for studies into
the regulatory process in Canada.

The material below is divided into two parts.
First are a number of Canadian articles on procedures
before the regulatory agencies. The second part
consists of articles from American law periodicals
relating to two issues: first, general problems in
administrative procedure in the United States and
second, the issue of standing before the FCC.
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Canadian Articles

Goodman, Edwin A. "Advocacy before administrative
tribunals,” (1971) Pitblado Lectures 23.

In this very forthright article, the author
expands on the role and techniques of counsel
before administrative agencies. The topic is
examined against three backdrops: the
importance of knowing the board's policy on
an issue; the means and importance of getting
facts before the board; and the use and
presentation of law before the tribunal, in
contrast to its presentation before a bench
or a jury.

Johrston, C. Christopher. "Notes on procedure at
CRTC public hearings;" (1972) 4 Canadian
Communications Law Review 130.

The author outlines pre-~hearing procedures,
order of appearance, presentation of evidence,
cross~examination, role of solicitors and
appeal procedures at CRTC publie hearings.

McCallum, S. K., and Watkins, G. "Citizen's costs
before administrative tribunals," (1975) 23 Chitty's
Law Journal 181.

In discussing the merits of a submission made
to the Canadian Transport Commission as to
whether the commission should award costs to
parties or intervenors that appear before it,
the authors touch upon the CRTC's regulatory
style and attitude towards costs.

Gotlieb, A. E. "The Individual and the Tele-
communications Regulatory Process in Canada,"

p 5-41 of The Individual and the Bureaucracy (ed. D.
J. Baum) Toronto: Osgoode Hall Law School, 1975.

Gotlieb discusses the process of interaction
between the individual and the various admin-
istrative authorities for which the Minister
of Communications has a direct or ultimate
authority. The article deals, as well, with
some of the remedies available to the
individual in the face of decisions which
affect his "right to communicate" and considers
some of the problems and potential solutions.

An introductory section provides a useful
background of the regulatory responsibilities
of the Minister of Communications and the
constitutional and legal basis for the exercise
of these functions.
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Grant, Peter, and others. "Public Participation in
the Administrative Process," pp. 229-262 in
Proceedings of the Conference on Administrative
Justice, Ottawa: University of Ottawa, 1978.

This conference involved the presentatich of
a paper by Mr. Grant on the issue of public
participation and the awarding of costs to
intervenors at CRTC rate hearings, followed
by comments from Andrew J. Roman, Geoffrey
Stevens and Colin K. Irving.

American Articles - - General

Beeler, Donald C. "American Bar Association's Program
for Improvements in Administrative Procedure and
Practice," (1956) 15 Federal Commission's Bar Journal
86.

Foell, Darrell W. "Are Ex Parte Representations
Permissible in Administrative Agency Rule~Making
Function?" (1959) 28 University of Cincinnati Law
Review 338.

Lovett, L. G. "Ex parte and the FCC: the new
regulations," (1967) 21 Federal Communications Bar
Journal 54.

Cohn, S. L., Zuckman,H. L. "FCC v. Schreiber: in
camera and the administrative agency," (1968) 56
Georgetown Law Journal 451.

Koch, M. J. "Non-litigation proceedings before
administrative agencies," (1968) 17 Cleveland-
Marshall Law Review 162.

Sager, W. H., Shapiro, L. S. "Administrative practice
before federal agencies," (1969) 4 University of
Richmond Law Review 76.

Raney, J. T. and Murray, J. P. "Delays and bottle-
necks in the licensing process affecting attitudes:
the role of improved procedures and advanced
planning,"” (1970) Duke Law Journal 25.

Robinson, G. O. "Making of administrative policy:
another look at rulemaking and adjudication and
administrative procedure reform," (1970) 118
University of Pennsylvania Law Review 485.

Note, "Democratizing the administrative process:
toward increased responsiveness," (1971) 13
Arizona Law Review 835.
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American Articles on the Issue
of Standing before the FCC

Note, "Federal Communications Act - Manufacturer
Has Standing to Protest Renewal of Broadcasting
License Held by Competitor's Subsidiary," (1958) 44
Virginia Law Review 1327,

Note, "Federal Communications Act - Manufacturer in
Competition with Parent Company of Station Licensee
Has Standing to Protest FCC Renewal of License,"
(1959) 72 Harvard Law Review 770.

Note, "Procedure - right to intervention in F.C.C.
ratemaking proceedings," (1963) 61 Michigan Law
Reviw 978,

Note, "FCC v. Schreiber -~ a new weapon in the admin-
istrative arsenal?" (1966) 20 Southwestern Law
Journal 374.

Singer. "Church of Christ: standing at the evidentiary
hearing," (1966) 55 Georgia Law Review 264.
|
|

Note, "Standing of television viewers to contest FCC
orders: the private action goes public,” (1966) 66
Columbia Law Review 511.

Note, "WORZ, Inc. v, FCC (345 F 24 85) - a new rule
of procedure in television licensing," (1966) 114
University of Pennsylvania Law Review 939.

Note, "Administrative law - community representatives
have standing to challenge FCC license renewal,"

(1967) 65 Michigan Law Review 518.

Note, "Administrative law - F.C.C. - responsible
representatives of the listening public granted
standing to intervene at FCC hearings," (1967) 4
San Diego Law Review 141.

Note, "Administrative law - expansion of "public
interest" standing," (1967) 45 North Carolina Law
Review 998,

Note, "Standing to challenge administrative agency
conduct: recent developments in the federal common
law," (1969) 44 Tulane Law Review 95.

Note, "Public participation in license renewals and
the public interest standard of the FCC," (1970)
Utah Law Review 461.

Hanes, C. "Citizen participation and its impaét upon
prompt and responsible administrative action," (1970)
24 Southwestern Law Journal 731.
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Note, "Television: the public interest in license
renewals," (1970) 20 Catholic University Law Review
328.

Note, "Standing for review of actions by federal
administrative agencies: a new test," (1970) 23
University of Florida Law Review 206. -

Note, "Implications of Citizens Communications Center
v. FCC," (1971) 71 Columbia Law Review 1500.

Note, "Standing to challenge administrative action:
the concept of personal stake," (1971) 39 George
Washington Law Review 570.

Note, "Public participation in federal administrative
proceedings,"” (1972) 120 University of Pennsylvania
Law Review 702.
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3.5 HOW TO FIND REGULATORY AND JUDICIAL
DECISIONS IN THE COMMUNICATIONS FIELD

Access to regulatory and judicial decisians
is obviously critical to the study of communications
policy in Canada. Until recently, however, there has
been a real problem in obtaining access to decisions
particularly at the regulatory level. Even more
serious has been the lack of an annotated guide to
past decisions. 1In this part, we discuss the sources
that are now available to assist in the research of
judicial and regulatory decisions in the communications
field.

Canada

Judicial Decisions. There are over 200 decisions
of courts relating to aspects of communications
regulation in Canada. Until recently there was no
consolidated reference to these decisions. However,
this problem has now been resolved. A complete
summary of all judicial decisions from 1857 to 1979
is now set out in Part 4 of Grant, Peter, Canadian
Communications Regulation (Toronto, Law Society
of Upper Canada, forthcoming). 1Included within
Part 4 is also an alphabetical list by case name
and an index by subject-matter.

Federal Regulatory Decisions. Access to decisions

of the CRTC and 1ts predecessor regulatory agencies
has been uneven until recently. On the broadcasting
side, the only general source consisted of the Annual
Reports of the CRTC, which have included summaries

of leading decisions organized by subject-matter

since 1969. The actual text of the decisions was
reproduced in the Annual Reports from 1971 to 1975

and since 1975 has been reprinted in CANADIAN RADIO-
TELEVISION AND TELECOMMUNICATIONS DECISIONS AND POLICY
STATEMENTS, cited as C.R.T. Until recently, no subject
index existed to CRTC decisions, and no index of any
kind for broadcasting decisions prior to 1968. On

the telecommunications side, access to decisions since
April 1, 1976, has been greatly increased by the
publication on a monthly basis of the Telecommunica-
tions Bulletin by the CRTC which summarizes decisions,
orders and the current status of proceedings respecting
the telecommunications carriers for the previous month.
Until recently, however, no index of any kind existed
for the over 300 telecommunications regulatory
decisions prior to 1976.

Both problems have recently been resplved. A
complete summary of all federal regulatory decisions
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in both broadcasting (1958-1979) and telecommunications
(1903-1979) cross-indexed by subject-matter, will
appear in Parts 2 and 8 respectively of Grant, Peter,
Canadian Communications Regulation (Toronto, Law
Society of Upper Canada, forthcoming).

Provincial Regulatory Decisions. This area still
presents considerable difficulties for the in-
dependent researcher. There is as yet no consoli-
dated reference to all decisions of the provincial
regulatory agencies relating to communications,
although well over 1,000 decisions are involved. 1In
the interim, reference must be made to the Annual
Reports of the boards or commissions involved, some
of which include the text of the important decisions,
or inquiries can be made to the particular regulatory
board itself. Two recent studies also provide a
general guide to the decisions of particular
provincial boards: (1) Gregory, John D. "Telephone
Regulation in Quebec: A study of the Quebec Public
Service Board," (1973) 5 Canadian Communications

Law Review 1l; and (2) Janisch, Hudson, and Huber,
Paul, "A Critique of Provincial Regulation of
Telecommunications in the Atlantic Provinces," (1976)
8 Canadian Communications Law Review 1 (forthcoming).

United States

Access to judicial and regulatory decisions in
the communications field in the United States is
obtained through three publications: FCC Reports,
Public Utilities Reports and Pike & Fischer Radio
Regulation, each of which is discussed below. All
three services are subscribed to by the CRTC, Ottawa.
The first two sources are notoriously delayed, however,
and therefore it is usually necessary to refer to
current trade periodicals, noted in Part 1.1 above,
for notes on decisions within the past year.

Federal Communications Commission Reports (F.C.C.)
Now in their second series, FCC Reports are issued

in pamphlet form and later reissued as hardcover
volumes, The reports are indexed by date, locality,
and title of decision, with a subject index on a key-
word basis.

Public Utilities Reports (P.U.R.) This extensive
reporting service includes regular volumes, digest
volumes and keyword indexes. The P.U.R. Digest
operates in the same way as the Canadian Abridgement.
P.U.R. Digest 2nd has yearly updates. For the
period from 1954 to 1973, reference should be made
to P.U.R. 3rd, which also has annual digest volumes.
The period from 1974 to the present is covered in
P.U.R. 4th.
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Pike and Fischer Radio Regulation (R.R.) This is

a comprehensive reporting service on all facets of
federal broadcast regulation in the United States.
The service originated in 1945 and after some
experimentation with extent and format, began a
second series in 1963. A two-volume consolidated
Digest exists for the first period, and the

decisions and reports are indexed in the Finding
Aids section of the Current Service of the present
series, mentioned below. Radio Regulation now
comprises three parts. The Current Service volumes
contain the Communications Act, as amended, other
relevant statutes, and related material including
Congressional committee reports, treaties and
international agreements, and the Rules and

Regul. tions of the Federal Communications Commission
relat:ng to broadcasting, including proposed
amendments. The Decisions volumes, entitled Cases:
Second Series, report and headnote decisions and
reports of the FCC and court decisions since

July 1963. Finally, these Digest volumes reprint

the headnotes of all the decisions in section keyed
to the material in the Current Service volumes.
Volume One of the Current Service contains an
extensive Finding Aids section, which cites all

the decisions, excerpts and court cases in R.R. first
series by name, title and docket number. FCC Reports
are cited in R.R. 24 by docket number, as are Proposed
Rulemaking by docket and section number. There are
lists of citations both of R.R.2d cases in later
decisions and of rehearing and review of FCC decisions
by the Commission and the Courts. A cross-reference
service gives the citation in FCC Reports of R.R.2d
decisions and R.R.2d citations for FCC Reports cases.
Likewise the section numbers found in FCC Rules and
R.R.2d are cross-referenced. A master index gives
section numbers in the Current Service and the Digest
for subject classes and subheadings.




CHAPTER 4

COMMUNICATIONS TECHNOILOGY

One of the realities of the field of communica-
tions is that it is at the forefront of technological
change. The significance of this for those involved
in making public policy is obvious -- will technology
overtake and overwhelm the regulator, or can technological
change be anticipated, understood and directed to the
public benefit? "After all," said Edward Burroughs,
the Bishop of Ripon, in a sermon to the British Associ-
ation for the Advancement of Science on September 4,

1927, "we could get on very happily if aviation, wireless,
television and the like advanced no further than at
present..." But that was a forlorn hope. Technological
change has developed an aura of inevitability which has
swept all before it.

In dealing with the new tecinology, 'a néw priest-
hood has also developed: A priesthood of people who under-
stand and work comfortably with the concepts and vocabu-
lary of the technology. In the communications field,
more than any other, it is important that lawyers,
economists and policy-makers be aware of the scope and
limitations of the technology since this has a direct
impact on public policy.

The purpose of this chapter is to set out a
number of basic reference sources which explain the new
fields in communications technology to the layman. The
chapter also examines the growing literature on the nature
and impact of technological change.

The chapter is organized in three parts.

4.1 General Books and Studies on Communications
Technology

4.2 Books and Studies on Particular Aspects of
Communications Technology

4.3 Studies relating to the Control of Technological
Change. :
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4.1 GENERAL BOOKS AND STUDIES
ON COMMUNICATIONS TECHNOLOGY

In this part, a number of general reference
sources are listed which provide a good introduction
to the communications technology field. All of the
sources listed in this chapter can be read by the in-
telligent layman and the following sources are particu-
larly useful in giving a general overview to the entire
area. Although some of the studies below are now some-
what dated, the general discussion of technological
change is still relevant.

Canada, Dept. of Cunmunications. -Telecommission
Study 4 (a), "The Future of Communications Tech-
nology." Ottawa: Inforrmation Canada, 1971.

This report presents a detailed survey of
existing technology in the communications
field and comments on future trends. It points
out that technological discoveries take two
decades to have significant social impact so
that depending on cost factors, major system
changes in the next 30 years will be based on
known techniques. The bulk of the report out-
lines projected developments in-the following
areas: (1) common carrier networks, particu-
larly with respect to data services, (2)
broadcasting especially expanded cable system
multi receiver households and the growth of
audio-visual playback devices (3) mobile com-
munications (4) data storage and processives
involving opposing trends toward large memory
banks and minicomputers (5) transmission tech-
nology and (6) switching technology. Finally
the report predicts that the system as a whole
will become more integrated and that greater
efficiency will result from over increasing
economic trade-offs.

Beck, A.H.W. Words and Waves: An Introduction to
Electrical Communications. New York: McGraw Hill,
1967.

Gerbner, George et al. (eds.). Communications
Technology and Social Policy: Understanding the New
TCultural Revolution."” New York: Wiley - Inter-
science, 1973.

Hamsher, Donald H. (ed.). Communication System En-
gineering Handbook. New York: McGraw - Hill, 1967.

Hellman, H. Communications In the World of the Future.
Evans & Co., 19689.
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Maddox, B. Beyond Babel: New Directions in Com-
munications. New York: Simon and Schuster, 1972.

Pierce, J.R. Symbols, Signals and Noise: The Nature
and Process of Communication. New York: Harper
and Row, 1961l. -

President's Task Force on Communications Policy
(Rostow Report). Staff Paper 1, "A:Survey of tele-
communications technology."” Washington: 1969.
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4.2 BOOKS AND STUDIES ON PARTICULAR
ASPECTS OF COMMUNICATIONS TECHNOLOGY

This part sets out a number of sources on tech-
nological developments in particular fields of communi-
cations. The treatment is in most cases much more detailed
than in the general sources noted in part 4.1. The fields
dealt with below are telecommunications carriers, computer/
communications, television, radio, cable television, satel-
lite communication, f£ilm, videotape, and printing and pub-
lishing. cCanadian sources are usually listed first, fol-
lowed by American sources.

Telecommunications Carriers

Bell-Northern Research, Telesis. Ottawa, Bell-North-
ern, 1966~

This monthly periodical presents articles on
new developments- in Canadian telecommunications
technology of consistently high cquality.

Canada, Dept. of Communications, Telecommission
Study 7(1), "Postal Services and Telecommunications,"
(Ottawa, Information Canada, 1971).

A brief study of the possibility of converting
some of the present postal service to an elec-
tronic system.

Canada, Dept. of Communications. Telecommission
Study 8(6) (ii), "Interconnection between TCTS and
CN/CP."™ (Ottawa: Information Canada, 1971).

This study includes a technical description of
the message record systems, TELEX and TWX, of
the two principal carrier groups in Canada.

Angelakos, D.J. and Everhart, T.E. Microwave Com-
munications. New York: McGraw - Hill, 1967.

Brown, Ronald. Telecommunications: The Booming

Technology. New York: Doubleday and Co., 1970.

Costigan, Daniel M. FAX: The Principles and'Prac-
tice of Facsimile Communication. Philadelphia:
Chilton Book, 1971.

Woodruff, H. 1arles. ABC's of Microwaves. Indian-
apolis, Ind.: Howard W, Sams, 1965.
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Computer/Communications

Parkhill, D.F. The Challenge of the Computer Utility.
Don Mills, Ont.: Addison-Weslev Publishing Co.,
1966. '

The purpose of this book is to facilitate the
growing discussion of "computer utilities"

by providing a broad overview of the subject
that will reveal something of the history,
technology, and economics of the computer
utility, and explore some of its possible
implications for our society. The book is not
confined to technology, but stresses the close
relationship between technological change and
the economic, political and social evolution.
Topics fall under four main headings:

(1) principal historical and technological
develcp:ents leading to computer utility;

(2) the technology of computer utilities;
(3) economic and legal considerations;

(4) future possibilities.

. Canada, Report of the .Canadian Computer/Communica-

tions Tasl: Force. Branching Ont. Ottawa, Inform-.
ation Canada, 1972.

An excellent study prepared for the Department

of Communications concerning the current and
desirable trends in computer/communications.

The study first presents a concise overview of
the whole industry and then outlines some general
policies and recommendations for it. It then
looks to computer/communications from several
aspects: data processing, data communications,
the data services envirenment stimulation of
development and the role uf institutions.
Throughout, the Task Force has made recommenda-
tions for government action. Volume 2 of the
study treats some specific items. Jurisdictional
and legal aspects of computer/communications

are presented. Then the applications of the
industry to three social fields are analyzed:
automation of payments and credit, applications
in education, and Canada health care delivery
systems.

Canada, Dept. of Communications. Telecommission_ :
Studv 5(9), "Problems in data transfer, particularly
of visual data." (Ottawa: Information Canada, 1971).
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This is a general but fairly detailed study of
the prospects, possibilities and problems of

the use of computers in producing and trans-
mitting visual displays, whether text and numbers
(alphanumerics) , graphics or animation. This
includes, among others, teletypwriters, Tathode-
ray tubes and light boards. The report deals
with the technology - hardware and software -
potential social effects of computer graphics,
and recommends more encouragement (public and
private - including universities) and Canadian
content to this field. A brief NRC report is
appended.

Bennett, William R. and Davey, James R. Data Trans-
miss'on. New York: McGraw - Hill, 1965,

Lucky, R.W. et al. Principles of Data Communications.
New York: McGraw - Hill, 1968.

Martin, James. Telecommunications and the Computer.
Enaglewood Cliffs, N.J.: Prentice - Hall, 1969.

Murphy, Donald E. and Kallis, Stephen A. Introduction
to Data Communication. Maynard, Mass.: Digital
Eguipment Corp., 1968.

Sprague, Richard E. Information Utilities. Englewood
Cliffs, N.J.: Prenctice - Hall, 1969.

Winkler, S. (ed.), Computer Communications: Impacts
and Implications (First International Conference on
Computer Communication, Washingington, D.C., 1972.

Television

Abbot, Waldo and Rider, Richard L. Handbook of Broad-
casting: The Fundamentals of: Radio and Television.
New York: McGraw - Hill, 1957.

Alkin, E.G.M. Sound with Vision: Sound Techniques
for Television and Film. New York: Crane, Russak,
1973.

Chester, Giraud et al. Television and Radio. 4th ed.
New York: Appleton - Century - Crofts, 1971.

Chinn, Howard A. Television Broadcasting. New York:
McGraw - Hill, 1953.

Other books in the McGraw - Hill series on
television include:

Bretz.- Technicues of Television Receivers
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Deutsch. Theory and Design of Television Re-
ceivers

Dome. Television Principles

Fink. Television Engineering, 24, ed.

Fink. Television Engineering Handbook

Fowler & Lippert. Television Fundamentals -
Theory, Circuits and Servicing

Grob. Basic Television: Principles and ser-
vicing

Kiver. Color Television Fundamentals

Wentworth. Color Television Engineering

Coleman, H.W. (ed.). Color Television. New York:
Hastings House, 1968.

Fink, Donald G., and Lutyens, David M. The Physics of
Television. New York: Doubleday and Co., 1960.

Hilliard, Robert L. (ed.). Understanding Television:
An Introduction to Broadcastina. New York: Hastings
House, 1964.

MacRae, Donald L. et al. Television Production: An
Introduction. Toronto: Methuen, 1973.

Millerson, G. The Technique of Television Production.
New York: Hastings House, 1968. :

NAB Broadcast Engineering Conference Technical Papers.
Blue Ridge Summit, Pa.: TAB Books, annual.

National Association of Broadcasters. NAB Engineering
Handbook. 5th ed. New York: McGraw - Hill, 1960.

Oringel, Robert S. (ed.). Audio Control Handbook For
Radio and Television Broadcasting. 4th ed. New York:
Hastings House, 1972.

Pawley, Edward. BBC Engineering 1922-1972. Welwvn
Garden City, Herts.: Broadwater Dress, 1972.

Radio Corporation of America. Closed - Circuit Tele-
vision Systems: Color and Monochrome. Camden, N.J.:
RCA, 1958.
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Waters, Farl J. ABC's of Radio and TV Broadcasting.
Indianapolis, Ind.: Howard V. Sams, 1967.

Radio

Belt, Forest H. Easi - Guide to Citizens Band Radio.
Indianapolis, Ind.: Bobbs-Merrill, 1973.

Coddington, Robert H. Modern Radio Broadcasting:
Management and Operation in Small - to - Medium
Markets. Blue Ridge Summit, Pa.: TAB Books, 1969.

Feldman, Leonard. FM from Antenna to Audio. Indian-
apolis, Ind.: Howard 1. Sams, 1969.

Hilliard, Robert L. (ed.). Radio Broadcastinc: An
Introcduction to the Sound Medium. New York: Hasting
House, 1967.

Klapper, Jacob (comp.). Selected Papers On Frequency
Modulation. New York: Dover Publications, 1970.

Laport, Edmund A. Radio Antenna Engineering. New
York: McGraw - Hill, 1952.

Moore, James M. Radio Spectrum Handbook. Indianapolis,
Ind.: Howard W. Sams and Co., 1970.

Nisbett, Alec. The Use of Microphones. London: Focal
Press, 1974.

Noll, Edward M. First - Class Radiotelephone Licence
Handbook. Indianapolis, Ind.: Howard W. Sams and Co.,
1970.

Olson, Harry F. Modern Sound Reproduction. New York:
Van Nostrand Reinhold, 1972.

The Radio Amateur's Handbook: The Standard Manual of
Amateur Radio Communication. Newington, Conn.: Ameri-
can Radio Relay League, annual.

Sands, Leo G. 101 Questions and Answers About AM, FM
and SSB. Indianapolis, Ind.: Bobbs-Merrill, 1972.

Sessions, Ken W. The 2 - meter FM Handbook: Using
FM for Amateur Radio. Blue Ridge Summit, Pa.: TAB
Books, 1972.

Cable Television

Cable Television Information Center. Technology of
Cable Television. Washington: 1973.

Cooper, Robert B., Jr. CATV System Management and
Operation. Thurston: TAB Books, 1966. - .
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National Cable Television Association. Technical
Volume: 22nd Annual NCTA Convention Official Trans-
cript. Washington: NCTA, 1973,

Ray, Verne M. (ed.). CATV Operator's Handbook.
Thurmont: TAB Books, 1967. -

Schlafly, H.J., The Real World of Technological
Evolution in Broadband Communications. New York:
Sloan Commission on Cable Communications, Research
Paper, 1970.

Ward, John E. Present and Probable CATV/Broadband
Communication Technology, rev. ed. New York: Sloan
Commission on Cable Communications, 1972.

Satellite Communications

Gatland, Kenneth W. (ed.). Telecommunication Satel-
lites: Theory, Practice, Ground Stations, Satellite
Economics., Englewood Cliffs, N.J.: Prentice-Hall, 1964.

Mueller, G. and Spangler, E., Communications Satel-
lites, New York: John Wiley & Sons, 1964.

UNESCO. Communications in the Space Age -~ The Use of
Satellites by the Mass-Media. Amsterdam: UNESCO, 1968.

Film

Ewing, Sam. Don't Look at the Camera: Shortcuts to
Television Photography and Filmmaking. Blue Ridge
Summit, Pa.: TAB Books, 1973.

Happe, L. Bernard. Basic Motion Picture Technology.
London: Focal Press, 1971.

Malkiewicz, J. Kris. Cinematography: A Guide for Film
Teachers. New York: Van Nostrand Reinhold, 1973.

Spottiswoode, R. The Focal Encyclopedia of Film and

Television: Techniques. New York: Hastings House, 1969.

Zettl, Hervert. Sight Sound Motion: Applied Media Aes-
thetics. Belmont, Calif.,: Wadsworth Publishing, 1973.

Videotape
The Video Handbook. New York: Media Horizons, 1972.

Batz, Jean - Claude and Kiefer, Jean - Claude. La Video-
cassette: Naissance d'un Medium. France: Maison Mame
1973.
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Marsh, Ken. Independent Video: A complete Guide to
the Physics, Operation and Applicability of the New
Television for the Student, The Artist, and for Com-
munity TV. San Francisco: Straight Arrow Books, 1974.

Mattingly, Grayson and Smith, Welby. Introducting the
Single - Camera VTR System: A Layman's Guide to
Videotape Recording. New York: -Charles Scribner's
Sons, 1971.

videofraex. The Spaghetti City Manual. New York:
Praeger, 1973,

White, Gordon. Video Recording. London: Newnes
Butterworths, 1971.

Printing and Publishing

Arnold, Edmund C. 1Ink on Paper 2: A Handbook of the
Graphic Arts. New York: Harper and Row, 1972.

H.S. Bailey, Jr., The Art & Science of Book Publishing.
New York: BHBarper & Row, 1970.

Hattery, Lowell H. and Bush, George P. (eds.). Tech-
nological Change in Printing and Publishing. Rochelle
Park, N.J.: Bayden Book, 1973.
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4.3 STUDIES RELATING TO. THE CONTROL
OF TECHNOLOGICAL CHANGE

This part sets out a number of reports and studies
dealing with the general impact of innovation and tech-~
nological change and the need for research and develop-
ment in the Canadian environment. Also included are cer-
tain studies which touch on the social impact of tech-
nological change.

Canada, Senate Committee on Science Policy, A Science
Policy for Canada, Ottawa: (Queen's Printer, 1970).

This report was submitted by the Lamontagne
Special Committee on science policy. The first
volume traces the history of Canada's policy

from W.W. I, touching on the between-wars period,
W.W. II and the non-policy period of the 50's,
and the attempts in the 1960's of the Glasco
Commission to create a science policy. The an-
alysis of the present situation includes a com-
parison between Canada's performance and that

of other countries, an over-all survey of Canada's
research and development effort, a chapter on
universities and provincial research organizations,
comments on industrial research and the need to
co-ordinate it with government. The concluding
chapter states basically that a science policy

is needed in Canada and that there should be

some over-all government guidance of reeearch

and development in Canada rather than a pro-

gram of devoting large sums of money to science
and allowing it to develop on its own.

Canada, Dept. of Communications. Telecommission Study
4(b), "Research and development policies and programs."
Ottawa: Information Canada, 1971.

This report gives a quantitative and qualitative
description of research and development (R&D)
activities in Canada. It determines that tele-
communications ‘R&D is justified in government,
industry and university levels in that it enhances
and strengthens telecommunications, reinforces
independence from other economies and advances
Canadian industry at home and in the world market.
Further, the study concludes that although R&D
policies, when measured against broad goals,

have contributed and been relatively effective,
on'a narrower scale they tend to be self-feeding.
It further concluded that there is an acute need
for agreement on the relative priorities that
should be given to basic and applied gese§rch.

The final chapter outlines telecommunications

R&D plans and policies for the 70's including
vertical integration ©of R&D functions with operating
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and manufacturing function; inclusion of esti-
mation of sociological effects of communications
in R&D research; the establishing of communica-
tions goals to which R&D can be directed; and
the need for long term R&D planning

canada, Dept. of Communications. Telecommission
Study 6(a), "Report on the Seminar on Telecommuni-
cations and Participation." Ottawa: Information
Canada, 1971.

This report was based on the Seminar on Tele-
communications and Participation, held at the
University of Montreal, April 3 to 5 1970. The
object of this seminar was to consider ways by
which telecommunications technology and systems
can be developed in order to increase the oppor-
tunities for participation and to propose guide-
lines for such development.

It was observed by the study that the combina-
tion of media and information technology is
challenging inherited values and that the prin-
ipals product of this is a desire by citizens
to participate in making decisions which affect
their lives. The seminar warned that partici-
pation should not simply be a panacea nor should
it be completly uncontrolled for fear too much
participation may lead to a collapse of con-
sensus.

The seminar's specific recommendations .and con-
clusions were: (1) that as technology frag-
ments the media and increases attention to
specialized audiences, local identity is re-
inforced and the regions as a result

come potent political forces; (2) that oppor-
tunity must be made for creative participation
through date banks and demand television, so
that localities and individuals may send as
well as receive messages; (3) that the key to
effective participation is education for John-Q
Citizen in technological know-how; (4) that
full use be made of our present technology
before using new designs; = (5) that interdis-
ciplinary study and research is necessary if
democratization of the media is to be achieved.

Canada, Dept. of Communications. Telecommission
Study 6(b), "Report on the Seminar on Access to
Information." Ottawa: Information Canada, 1971.

This report is based on the Seminar on Tele-
commuiication and the Arts held at York Univ-
ersity April 30 to May 3, 1970. The object of
the seminar was to evaluate the impact of ad-
vanced telecommunications on the Arts in Canada
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and to make recommendations for government and
industry to consider. The underlying feeling
was that technology should not be a substitute
for human interaction, but a tool to enhance it.

The basis recommendations of the seminar-were:
(1) that communications networks be used pri-
marly for, by and about Canadian society; (2)
| that hardware and software already within the
community receive riore urgent and higher prior-

ity than new hardwares; (3) that creative com-
munication center labs for research and ex-
perimentations be formed; (4) that a national

information system be fromed for the Arts; (5)
that a program for education for artists in the
new technology be established; (6) that broad-
casting include in current information programs
news concerning the Arts, science and technology;
(7) that the CRTC study the possibility of com-
pelling all broadcasting systems to provide min-
imum percentages of experimental broadcasting;

(8) that there be greater access to TV facilities
for all; (9) that prime time national arts shows
devised by artists be aired on C:8.C.; (10) finally,
that the Government hire artists as consultants.

Capion, W.M. (ed.), Technological Change in Regulated
Industries. Washington, D.C.: Brookings Institution,

The essays in this volume are the outcome of a
conference held at the Brookings Institute in
February 1969. They seek to determine whether
the effects of regulation vary significantly
among industries, and if so, whether this results
from variations in the regulatory approval, the
organization of the firms or the nature of the
technology. Of special interest is the essay

by William G. Shepherd which examines the com-
munications industry.

Mansfield, Edwin, The Economics of Technological Change.
London, Longman's, 1969.

The book begins with a macroeconomic examination
of the elements responsible for technological
change and an account of the ways in which the
economy is affected by it. A part of the book
is an account of the implications of innovation
in the particular context of automation, redun-
dancy and public policy.



CHAPTER 5

INTERNATIONAL COMMUNICATIONS
AND SATELLITES

One of the distinguishing features of tele-
communications facilities and services is their interna-
tional character. And in addition to their role as a
link to other countries, telecommunications undertakings
make use of two resources - the radio frequency spectrum
and the geostationary orbit - which by their very nature
transcend national boundaries and require a framework
of international cooperation and regulation. Section 3
(b) of the proposed Telecommunications Act (Bill C-16)
recognizes this in part with the statement that "the
radio frequency spectrum is public property that should
be administered in the public interest and in accord-
ance with international agreements and conventions to
which Canada is a party".

This chapter is devoted to studies and articles
on the framework for international communications,
including the international institutions which regulate
the radio frequency spectrum and the geostationary orbit.
Reference is also made to the growing literature on
the cultural and economic effects of broadcasting across
borders, an issue made more urgent by the growing
availability of direct broadcast satellites. Finally,
the chapter concludes with a review of the literature
on domestic satellite communication in Canada and the
United States, including the role of Telesat Canada.

The increasing impact of international agree-
ments on the structure and content of domestic 11cens§ng
and regulation of telecommunications makes it imperative
that these agreements be fully understood. Until recently
there was no comprehensive guide to the international
treaties relating to telecommunications. However, a
chronological table of all such treaties will shortly
be available, along with the text of the important

95
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treaty provisions, in Part 5 of Grant, Peter,
Canadian Communications Requlation (Toronto: Law Society
of Upper Canada, forthcoming).

This chapter is divided into three parts:

5.1 International Communications and
International Institutions

5.2 - International Broadcasting and
Communications Satellites

5.3 Domestic Communications Satellites
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5.1 INTERNATIONAL COMMUNICATIONS AND
INTERNATIONAL INSTITUTIONS

This part refers the reader to texts and
articles dealing with the development of international
communications, the history and role of the Inter-
national Telecommunication Union (ITU), Geneva, and
the development of the International Telecommun1cat1ons
Satellite Organization (INTELSAT).

Interest in this area has recently been
heightened by the World Administrative Radio Conference
(WARC) , scheduled to be held for 10 weeks commencing
September 24, 1979, in Geneva, by the ITU. More than
1500 representatives from 154 countries are expected
to participate. At the 1979 WARC, the current
International Table of Frequency Allocations, establlshed
in 1959, will be revised. The general problems of the
ITU in administering the spectrum is also the subject
of many of the articles and studies listed below.

A substantial part of the literature below
focuses on the development of INTELSAT and the long
arduous task of working out Definitive Arrangements
which satisfy both the commercial needs of the organiz-
ation and the demand of developing countries for an
equal voice in INTELSAT policy and management. The
INTELSAT arrangements have been the subject of renewed
interest in the light of the feasibility of cross-border
access to U.S. and Canadian domestic satellites by
both countries. The literature below also reviews the
INTELSAT issue in the context of the development of
a coherent "law of space".

Finally, the literature below includes a
number of historical studies relating to the evolution
of international communications. This is an area which
has been virtually ignored in Canada, and there is a
substantial need for good studies of the evolution of
Teleglobe Canada and its role in Canadian communications.

The books and articles listed below are set
out in chronological order.

Jessup and Taubenfeld. Controls for Outer Space.
New York, 1959

Haley, Andrew G. Space Law and Government. New York:
Appleton-Century Crofts, 1963.

McDougall, Laswell and Vlasic. Law _and Public Order
in Space. New Haven: Yale University Press, 1963.
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Cohen, Maxwell. "Towards a legal regime in space,"
(1963)1 Manitoba Law School Journal 147.

Cohen points out the need for a swift develop-
ment of the law of space, particularly that
which would affect the operation of space
communications. He suggests that clear
language embodied in specific documents is
necessary, rather than a painful adaptation

of customary rules.

Schick, F., "Space law and communication satellites,"”
(1963) 16 Western Political Quarterly 14.

Thrnop, A.E., "Some legal aspects of satellite
comanunications,” (1964) American Bar Association

Section of International & Comparative Law 61.

Begal, B.G., "Communications satellites - progress
and the road ahead," (1964) 17 vVanderbilt Law Review
677.

Johnson, J.A., "Satellite communications: the challenge
and the opportunity for international cooperation,”
(1964) 19 Federal Communications Bar Journal 88.

Estep, S.D., "International lawmakers in a tech-
nological world: space communications and nuclear
energy," (1964) 33 George Washington Law Review 162.

Gatland, Kenneth W. (ed.). Telecommunication
Satellites: Theory, Practice, Ground Stations,
Batellite Economics. Englewood Cliffs, N.J.:
Prentice-Hall, 1964.

Jaffe, Leonard. Communications in Space. New York:
Holt, Rinehard and Winston, 1964.

Btolusky, W.G., "Unauthorized interception of space-
oriented telecommunications," (1965) 25 Federal Bar
Journal 412

Inte:nationallTelecommunications Union. From
Semaphore to Satellite. Geneva: I.T.U., I965.

Marks, L.H., "Early Bird - a new horizon for broad-
casters,"” (1965) 16 EBU Review 41(No.93).
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Jenzo, Space Law. London, 1965.

Glazer, J.H. "Some interpretive grapeshot concerning

the application of the International telecommunications

convention to military radio installations," (1965)
25 Federal Bar Journal 307.

Levin, H.J., "Organization and control of
communications satellites," (1965) 113 University of
Pennsylvania Law Review 315,

Menter, "Government regulation of space activities,"
(1965) 7 Airforce JAG Law Review 55.

Simsarian, J., "Interim arrangements for a global
commercial communications satellite system,” (1965)
59 American Journal of International Law 344.

Doyle, S.E., "International satellite communications
and the law," (1965) 11 McGill Law Journal 137.

This article begins by questioning the
incongruent coexistence of advancing
technology and poverty and underdevelopment.
The structure and control of international
satellite communications is then outlined.
Following is a submittal of the thesis of

I. Chepnau that the satellite network is
dominated by U.S. monopoly capital.

Lyall, Francis. Law and Space Telecommunications.
(LL.M. Thesis, McGill University, 1965).

Vlasic, Ivan A., "The developing law of outer space,”
(1966) 7 Chitty's Law Journal 241,

The author examines specific problems of
space law, and comments on the status of
the UN space resolutions.

Goedhuis, Prof. D. "Reflection on the Evolution of
Space Law,"(1966)Netherlands International Law
Review 1.

Fox, H., "Introduction to space law for the business
community," (1966) 4 American Business Law Journal
151,

Farmer, "International regime.in outer space,"
(1966) 31 Saskatchewan Bar Review 32.

Note, "International telecommunications union, "
(1966) 31 saskatchewan Bar Review 41.
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Woetzel, R.K., "International cooperation in
telecommunications systems," (1967) 61 American
Society of International Law Proceedings .

Martin, P., "Outer Space Treaty," (1967) 19
External Affairs 86.

Throop, A.E., "Some legal facets of satellite
communications," (1967) 17 American Union of
Law Review 12.

Doyle, S.E., "Communication satellites: inter-
national organization for development and control,"
(1967) 55 California Law Review 431.

Johnson, J.A., " International cooperation in
satellite communications systems," (1967) 61
American Society of International Law Proceedings
24,

Note, "Symposium: the impact of science and tech-
nology on international law (communications satellites) ,®
(1967) 55 California Law Review 419.

Colino, R.R., "INTELSAT: doing business in outer
space,™ (1967) 6 Columbia Journal of Transnational
Law 17.

Trooboff, P.D., "INTELSAT: approaches to the re-
negotiation," (1968) 9 Harvard International Law
Journal 1.

J.R. Washburn, "Arbitration procedures for INTELSAT's
legal disputes™, (1968) 23 Arbitration Journal 97.

Note, "Exploration and peaceful uses of outer space:
U.N. Conference, Vienna 1968," (1968) External Affairs
403.

Musolf, L.D., (ed), Communications Satellites in
Political Orbit. San Francisco, Chandler Publishing
Co., 1968.

President's Task Force on Communications Policy

(The Rostow Reports). Staff Paper 1I, "Organization
of the U.S. International Communications Industry”.
Washington: U.S. Government Printing Office, 1968.
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He surveys the growth of international tele-
communications from the telegraph, through
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by which a natural resource available to all
nations - the radio frequency spectrum - is
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it examines in detail the International
Telecommunication Union, the international
institution responsible for regulating the

use of the spectrum and the international

law establishing rules of conduct that govern
such use.
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the several aspects of cooperation among
nations that have been involved.
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This brief note sets out some of the problems
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Union. Basically the problems revolve around
the logistics of the formulation, adoption,
implementation, and enforcement of ITU
policies. T
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20 University of Toronto Law Journal 287.
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Canada, 1971.

This short report was prepared for thg
Department of Communications by a project team
made up of representatives of various organ-
"izations. The majority of the report outlines
in descriptive fashion: (1) Canadian tele-
communication enterprises involved in a direct
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international role, and (2) the issues

affecting their interests such as international
operating services, information flow, the role

of consultants, and export problems. The
general conclusions of the report are: (1)

that further study be given to the problem of
access to the growing quantity of information

on international telecommunications planning,

(2) that there should be joint review of projects
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manufacturers for classification of their roles,
(3) that the World Plan Meeting CCITT/CCIR 1971
consider mutual briefing on the status of
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developing nations.
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1971.
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national #2 (International telecommunication
from Canada to Continental U.S., Mexico,
Alaska, Hawaii, Puerto Rico and St. Pierre/
Miquelon) and International #1 (the rest of
the world). Particular items for attention
noted by the study were: (1) that present
telephone routes via AT&T to points outside
U.S. be replaced with routes of maximum
Canadian content, (2) that International Direct
Dialling be established via COTC, (3) that
regular coordination be established between
international and domestic carriers, (4) that
international standards be improved in quality
conformity, (5) that interconnection between
Canadian Telex and U.S. TWX be effected, (6)
that Telex service be fully automated where
possible and (7) that telegraph service from
all foreign countries be provided through
COTC to achieve maximum Canadian content.
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Canada, Department of Communications. Tele-
commission Study 3(a), "International Implications

of Telecommunications; the Role of Canada in Intelsat
and other Relevant International Organizations".
Ottawa: Information Canada, 1971.

This brief Telecommission Study examines the
international implications of telecommunications
and the role of Canada in international
organizations. The bulk of the study is a
descriptive overview of international tele-
communication organizations whether they be
governmental, non-governmental or professional
and industrial. The prime conclusion of the
study was that Canada's participation in all
international organizations concerned with
telecommunications is justified in terms of
national interest and should be reviewed
"periodically and improved in accordance with
Canadian national policy. More specific
recommendations were that (1) industry be
consulted preparatory to meetings of the U.N.
and its agencies, (2) Canada should move to
ensure greater coordination among these
organizations in order to improve effectiveness
and maximize benefits for all, (3) structures
and procedures of ITU and its sub-agencies
should be reviewed, (4) Canada's role in CCIR
should be strengthened and its working structure
and methods improved in view of rapid advances
in radio communications, (5) the structure and
working method of CCITT should be improved,

(6) the disposition of present treaties with

an eye to future treaties should be done on an
inter~departmental basis within.Canada.
Consultations should include government depart-
ments, agencies and industry.

Canada, Department of Communications. Telecommission
Study 3(c), "International Legal Problems Concerning
Transfer and Storage of Information". Ottawa:
Information Canada, 1971.

This Telecommission report sets out a limited
study of the legal problems that could emerge
from trans-border flow and the foreign storage
of data. The study isolates two main types

of legal problems. The first is classified

as political. These include such problems

as security, the protection of privacy and
access to information. The study recommends
contracts and bilateral agreements as the best
safeguards in this area. The second type of
problem is classified as classically legal.
This includes such issues as: property
interests in data, data banks and computer
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programs; competition and anti-trust issues
peculiar to the communications industry;
import and export controls; and problems of
taxation of data. In this second area the
study finds the laws of copyright, confidence,
patents and contracts to be vague and in-
adequate. Further, the study points out
problems of conflictions, objectives in
Canadian and American reform of combines and
anti~-trust law. The major recommendation of
the study was to develop international agree-
ments on the above issues with regard to
information systems.
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Galloway, Jonathan F. The Politics and Technology
of Satellite Communications. Lexington, Massachusetts:
Lexington Books, 1972

This study examines the technological

innovation of satellite communications as it
relates to three basic processes: the relation
of innovations in communications technology to
innovations in policy and the policy-making
process; the distinction (or lack of it) between
domestic and foreign policy-making; and, the
processes of rational decision-making character-
istic of an appropriate for issues which are
complex because of the consequences of tech-
nological innovations. It looks to early
developments in space communications, the 1962
Communications Satellite Act, national security
and INTELSAT and INTERSPUTNIK with regard to
American-Soviet relations in this area.

Grimin, K.D. The international requlation of
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University of Tennessee, 1972).
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balance sheet," (1973) 6 Ottawa Law Review 266.

Note, "Proceedings of the conference on inter-
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March 23-24, 1973)," (1973) 5 Canadian Communicat-
ions Law Review 125.

This conference included a number of papers

and panel discussions concerning the future

of the ITU and Intelsat particularly from a
Canadian perspective. In particular, see
Walker, B.A. and Torobin, A.J., "Problems
Associated with the Creation of Operational
Institutions for International Satellite
Communications," (1973) 5 Canadian Communicat-
ions Law Review 126; Panél Discussion, "The Impact
of Satellite Technology on International Tele
communications Operation and International
Institutions,” (1973) 5 Canadian Communicat-
ions Law Review 140; and Panel Discussion, "The
Present and Future Role of the ITU in the
Management of International Telecommunications,"
(1973) 5 Canadian Communications Law Review 175.
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5.2 INTERNATIONAL BROADCASTING
AND COMMUNICATIONS SATELLITES

This part deals with a rapidly growing
problem area in international law, the field of
international broadcasting. Originally limited to
radio, an extensive literature had developed around
the use of radio broadcasting for war propaganda and
political purposes. With the advent of television across
international borders, the concerns expressed have
widened to include cultural sovereignty. The matter
has become particularly controversial with the
introduction of "direct broadcast satellites", i.e.
satellites in geostationary orbit with a high enough
power to reach a dish antenna on the roof of any
private home in a nation. The concerns over the control
of "program-carrying signals" has led to a number of
efforts to develop treaties or declarations to
establish principles of international law acceptable
to all countries. The conflict between cultural
sovereignty and the desire for free flow of communicat-
ions is nowhere so evident as in this area.

Two recent international documents relate to
satellite broadcasting and have been a focus of atten-
tion. One is the Final Acts of the World Broadcasting-
Satellite Administrative Radio Conference, Geneva, 1977.
This Conference agreed upon a detailed plan giving orbital
positions to all countries in Regions 1 and 3 for event-
ual operational broadcasting-satellite systems in the
12 GHz band. This plan came into force on January 1, 1979.
A similar plan will be worked out for Region 2 (the
Americas) at a regional conference to be held in 1982.
Until 1982 the Region 2 countries have agreed to restrict
themselves to experimental broadcasting-satellite systems
(such as Hermes, the Canadian-designed satellite which
was launched on January 17, 1976) rather than operational
systems, and to reserve enough orbital positions to
provide for operational needs after 1982, A second
document which was considerably more controversial was
the UNESCO Declaration of Guiding Principles Governing
the Use of the Mass Media in Strengthening Peace and
International Understanding and in Combating War
Propaganda, Racism and Apartheid. After bitter debate
at the General Conferences of UNESCO in 1974 and 1976, a
version of this declaration more acceptable to Western
countries was finally approved at the General Conference
in 1978.

The books and articles listed below are set
out in chronological order.
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New house, W.J., Jr., "The Constitution and Inter-
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Havinghurst, A. Larson (The Present Status of
pPropaganda in International Law), R.T. Davies
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International Political Communications - a View
of "Free Europe"), Y. Bobrakov (War Propaganda:
A Serious Crime Against Humanity), K. Grzybowski
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(A Comment on Professor Newhouse's Paper), W.W.
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of Warmongering), . von Glahn (The Case for
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O'Brien (International Propaganda and Minimum
World Public Order), J.B. Whitton (The Problem
of Curbing International Propaganda), and R.A.
Falk (On Regulating International Propaganda:

A Plea for Moderate Aims).

UNESCO, Cormunic¢ations’in the Space Age: the Use of
Satellites by the Mass Media. . Amsterdam: - UNESCO, 1968.

This book outlines the social implications of
the flow of news and education by satellites and

! as well examines the cultural opportunities and
new dimensions for radio and TV which will res-
ult. Finally, it warns of a need for new inter-
national agreements in the broadcasting field
and gives some of its own recommendations in
this regard.
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John Wiley & Sons Inc., New York, London, 1968.




114

Mass media is playing an increasingly important
role in the formation of world opinion, and gov-
ernments in order to survive are forced to sup-
plement formal diplomatic relations with a dir-
ect appeal to the people of other countries.

Powell, J.T., "Satellites, sovereignty and specula-
tion," (1968) 22 Federal Communications Bar Journal
218,
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of Law & Economics 8.
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Rand Corporation Paper 4333.

Prepared for the 7th Space Congress, April 1970,
this paper explores the opportunities for provid-~
ing new TV broadcast services and a variety of
social benefits from broadcasting with satellites
and CATV. The relative costs of the various alt-
ernatives are outlined, and new regulatory and
operational policies are suggested. The paper is
intended to raise international concern about the
control of satellite broadcasting in order to gain
support for permissive frequency allocations.
Also, it attempts to stimulate the interest of
vested interests by outlining a wealth of novel
opportunities available under the suggested new
policies.

Gotlieb, Allan E. and Dalfen, Charles M., "Direct
satellite broadcasting: a case study in the develop-
ment of the law of space communications,” (1969) 7
Canadian Yearbook of International Law 33:; (1970) 2
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This is an article devoted to a review of the
problem facing implementation of direct satel-
lite broadcasting, as well as proposed on re-
searched solutions to the problems. A large
section is devoted to surveying the sources and
principles of law relating to satellite tele-

communications generally.

The four main sources

are the laws of space, international telecom-
munications, satellites, and broadcasting. The
last section reports on the evolution of legal
norms for direct satellite broadcasting.

"Direct

broadcasting from satellite: the case for

regulation,” (1970) 3 New York University Journal of
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UNESCO,

Broadcasting from Space. New York: UMESCO -

Publications Center, 1970.

Gotlieb: A.E. "Recent Developments in the Law of Space

Communications: Some Current Satellite Ouestions,"
(1970) 20 University Toronto Law Journal 359.

Gotlieb emphasizes the need for a major inter-~
national co-operative effort to avoid monopoly

of
to

satellite systems and their equitable use.

satellite broadcasting by a few countries and
establish conditions for the development of
Pol-

itical questions of representation on a possible
international regulatory body are considered.
Finally, the relative advantages and disadvant-
ages of satellite broadcasting are looked at -
Gotlieb maintains that the former far outweigh
the latter, as long as co-operation is the key-
note.
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Ivan. "International Legal Problems of Dir-

ect Satellite Broadcasting," (1970) 20 University of

Toronto
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Problems of direct satellite broadcast are con-~
sidered, and the "piecemeal" approach to long-
range planning is contrasted with a more all-
embracing, normative orientation suggested by
Profegsor Vlasic. The most immediately pre-
dictable difficulties are discussed, particu-
larly the broadcasting of undesirable political

or
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cultural content to other countries.
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Direct satellite broadcasting involves trans-
mission of the message directly into the home
by space satellite: it is an agent of speedy
global communication. Dalfen canvasses some
problems of editing and/or standardization of
program content, access to the satellite by
participants in the hypothetical international
agreement, and arrangements in the realm of
financial, technical, and cultural input to
the satellite program.

Lee, Edward G., "Unesco meeting on space communica-
tions: Legal issues", (1970) 20 University of Toronto
Law Journal 375.

This is a report on a meeting on international
arrangements in the space communications field
held at the UNESCO headquarters in Paris December
2-9, 1969 under the chairmanship of Eric W.
Kierans, the then federal Minister of Communica-
tions. Among the subjects under discussion were
the free flow of information, problems of content
control, and the protection_of satellite tele-
vision transmissions against unauthorized use.

Canada, Department of Communications. Telecommission
* Study 3(b), "Communications and the Canadian Assist-

ance Program for Developing Countries”. Ottawa: In-
formation Canada, 1971.

This Telecommission report describes the organ-
ization, scope and impact of Canadian assistance
programs with regard to communications. It out-
lines three aspects of Canadian contribution in
the past and present including,; (1) the Cana-
dian International Development Agency, (2) multi-
cultural aid through agencies of the UN and World
Bank, and (3) the private sector, including CUSoO,
CBC, Export Development Corporation, International
Development Research Center, National Film Board
and Department of Communications. The study con-
cludes that assistance in imporving telecommuni-
cations in developing countries is a valid act-
ivity leading to improved social well being. The
suitability of Canada's technology combined with
an intimate understanding of problems of develop-
ing nations was stressed. However, the study
cautions that the rate of introduction of tele-
communications should be geared to the cultural,
economic and social priorities of the recipient.
To this end, the rpport recommends,: (1) that
assistance programs be coupled with research into
relationships between communication and the devel-
opment process, (2) that appropriate software
development studies accompany systems implement
ation, (3) that government aid be used to encour-
age training programs for developing countries.
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Bezencon, M., "Television via direct broadcagt satel-
lites: iighé or damper?" (1973) 24 EBU Review 14

(No. 4)



ils

Lee, Comm. R.E., "Broadcasting via satellite." (1973)
24 EBU Review 21 (No. 3).

Masouyé, C., "The distribution of signals transmitted
by satellite (or the 'Nairobi turning-point')," (1973)
24 EBU Review 40. (No., 5).

Chayes, Abram; Fawcett, James, and others. Satellite
Broadcasting. New York: oOxford, 1973. -

Note, "Mexican-United States Border Broadcasting Dil-
emma,"” (1973) 4 California Western International Law
Journal 141.

EBU Department of Legal Affairs, "EBU memorandum con-
cerning the Draft Convention Against the Unauthorized
pDistribution of Programme-Carrying Signals Trans-
mitted by Satellites,” (1973) 24 EBU Review 49 (No. 3).

Fruitkin, A.W., "Space communications and the develop-
ing countries”, in Communications Technolo and Social
Policy (edited by George Gerbner et al.). New YOrk:
John Wiley, 1973.

palfen, Charles M, "Direct Satellite Broadcasting: In-

ternational Responsés,” (1973) 5 Canadian Communications
Law Review 227.

Panel Discussion, "Direct Satellite Broadcasting: Legal
and Institutional Issues,” (1973) 5 Canadian Communica-
tions Law Review 227.

Juneau, Pierre, "International groadcasting: Diversity
or Uniformity?" 1(1973) 5 Canadian Communications Law
Review 206.

Nichols, J.C., "Some aspectg of direct satellite broad-
casting,” (1974) 25 EBU Review 10. (No. 3)

Masouyé, Claude, "A new international convention (the
convention Relating to the Distribution of Programme-
Ccarrying Signals Transmitted by Satellite),” (1974)
25 EBU Review 46. (No. 5)

Dittrich, Robert, "The Brussels Satellite Convention,”
(1974) 25 EBU Review 60. (No. 6)

Straschnov, G., "Convention Relating to the Distribu- .
tion of Programme-carrying Signals Transmitted by Satel-

lite", (1974) 21 Bulletin Of the Copyright Society of
the U.S.A. 369.

Symposium, "Control of Program Content in International
Telecommunications,” (1974) 13 Columbia Journal of Trans-
national Law 1,




119
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Antinomy of Policy and Function in the Law of
Telecommunications," with Comment by Leive, D.,
Nichols, J. and Nixon, F.G.; "A Discussion of
General Principles,"” with Chayes, Friendly.
Olsson, Shakespeare and Webster:.and "Direct
Broadcasting to the Third world," with Jasent-
uliyana, de Seixas Correa, Nichols, Singer, and
Chayes.

Ferrier, M.A., "Proposals for anrinternational con-
vention on direct broadcasting,” (1975) 26 EBU Review
35. (No. 2)

Poulantzas, Nicholas M. "Direct Satellite Telecom-
munications Sovereignty and Freedom of “Ififormatiodn,”
(1975) 23 chitty's Law Journal 87.

EBU Department of Legal Affairs. "Memorandum on dir-
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5.3 DOMESTIC COMMUNICATIONS SATELLITES

Although the initial impetus for communications
satellites came from their suitability for international
communications across borders, increasing use has been
made of such satellites for domestic purposes. In this
context, a geostationary satellite operates as a "micro-
wave tower in the sky" and can provide an efficient
technology for delivering signals to remote areas, parti-
cularly on a single-point to multi-point basis. 1In Canada
the space segment for satellite systems is provided by
Telesat Canada, a statutory corporation created in 1969.
with mixed public-private ownership. Until recently, all
earth stations were also required to be owned and provided
by Telesat Canada as well. On February 27, 1979, however,
the federal Minister of Communications announced a new
earth station licensing policy under which broadcasters,
cable television licensees and recognized telecommunica-
tions common carriers would be permitted to own and operate
television receive-only terminals; common carriers could
also apply for licences for transmit/receive earth stations
to operate with Anik C satellite system (12/14 GH2), sched-
uled for service in 1981.

The existing literature on Telesat Canada is still
in an embryonic state, focusing as it does on its original
creation and proposed role. There has been no analysis to
date in the literature of the impact of the arrangement by
which Telesat Canada joined the Trans-Canada Telephone Sys-
tem, following a controversial proceeding before the CRTC
in 1977. 1In its decision, the Commission had declined to
approve the proposed agreement between Telesat and TCTS for
a number of public interest reasons. See Telesat Canada,
Proposed Agreement with Trans-Canada Telephone System (1977),
3 C.R.T. 265. However, the declsion was reversed by cab-
inet in Order in Council P.C. 1977-3152, November 3, 1977.
The transcripts and evidence of the Telesat proceeding con-
tinue to be an invaluable source material for study. Aspects
of Telesat's marketing policies are also expected to be
examined in the current CRTC proceeding into TCTS rates,
initiated on August 4, 1978.

Also included in a separate section below is the
American literature on domestic satellite communications
in the United States. The regqulatory policy of the FCC
towards satellites has been based on an "open-sky" approach
since the early 1970's and the growth of satellite-based
communications systems since then has been phenomenal.
The articles noted are listed in chronological order.
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Canada

Robb, W., "Telesat Canada", (1969) 42 Canadian Busi-~
ness 13.

Dalfen, Charles M., "The Teleasat Canada domestic com-
munications satellite system", (1969) 1 Canadian Com-
munications Law Review 182.

The author addresses the ramifications of the
decisions to adopt for Canada a domestic communi~
cations satellite system under three headings-
policy, hardware, and the Telesat Canada Corp.
Under the first heading he examines the whys and
wherefores of the structure, financing, building,
and control of the system. Under the second head-
ing, the problems with procurement are canvassed.
Under the third heading, Telesat Canada is.examined
to determine priorities with respect to its regu-
lation, its jurisdiction, its ownership and con-
trol, users of. the system, and regulation of the.
system. The conclusion surveys the questions.re-
maining to be considered or likely to arise with
respect to this project.

Boothy A., "Telesat", (1970) 1 Canadian. Bar Journal
(N.S.) 25. ‘ .

‘In this brief note, the author describes the corpor-
ate structure of Telesat Canada, established to pro-
vide a domestic satellite telecommunications system.

Stach, Erwin. "Communications in the North," (1970) 2
Canadian Communications Law Review1145.

Canada, Department of Communications. Telecommission
Study 8(c), "Report on northern communications”. Ottawa:
Information Canada, 1971.

This 115 page study stresses a new definition of
"the North" extending beyond the trsditional area
autlined by geographers as being 60 paral%el lati-
tude ~ inhe suggestea new definition would include
Northern B.C., Alberta, Manitoba, Saskatchewan,
ontario, Quebec and Newfoundland - since tele-
communications inadequacies stretch further sogth.
The report stresses the need to develop communi-
cations systems to accompany and support the pace
of industrial development as well as to sustain
cultural and social growth. The preliminary chap-
ters of the report (ch. 2-7) give surveys of pre-
sent and prospective development in the north (1)
in the economic and industrial sphere (mineral,
oil and gas potential): (2) of existing tele-
communications and the relationship of these to
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such factors as industrial growth and population
density (3) a survey 6f existing broadcasting

and information services (4) outline of terres-
trial information services to serve north (High
Frequency, Low Frequency, radio relay and tro-
pospheric scatter systems with special emphasis

on present problems and future trends (5) survey
of satellite options for Northern Commun‘cation
with special emphasis on the use of the ANIK satel-
lite by Telesat Canada. This basic survey included
a report on the Northern Communications Conference
which stated its purpose as a public focus on
relevance of communications to northern needs and
aspirations (included cultural, educational, social
and economic - usually from point of view of com-
munity units). In addition the report includes
submission by Metis, Indian and Eskimo organiza-
tions expressing concern that broadcasting and in-
formation services be oriented to and reflect their
culture and provide for their participation. The
basic conclusion of the report was that to bring
the level of service to the north to the standard
of the south required a co-operative approach and
that there was a legitimate role for the Federal
Government as co-ordinator and catalyst for this
action foreseen by Parliament in the establish-
ment of the Department of Communications. Joint
Federal-Provincial co-operation is seen as essen-
tial (cohesive program of academic research, rate
of taxes).
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CHAPTER 6

RADIO AND TELEVISION LICENSING

This chapter reviews the rapidly growing litera-
ture on the licensing and regulation of radio and tele-
vision stations in Canada. While radiocommunication has
been regulated since 1906 and broadcasting licences have
been issued since 1922, it is only in the last 20 years
that interest in broadcast requlation and the impact
of the broadcasting system has really come into its own.
This period has coincided with the creation of an inde-
pendent regulatory agency -- first, the Board of Broadcast
Governors (BBG) from 1953 to 1968, then the Canadian
Radio-television Commission (CRTC), from 1968 to 1976,
and now the Canadian Radio-television and Telecommunica-
tions Commission (CRTC), from 1976 to the present --
to "regulate and supervise" the Canadian broadcasting
system. The transcripts of the public hearings of the
BBG and CRTC provide an invaluable and relatively un-
tapped source for researchers concerned with broadcasting
and public policy.

A number of issues relating to radio and tele-
vision licensing and regulation are dealt with in other
chapters, to which the reader is referred. For sources on
constitutional jurisdiction over broadcasting, see
Chapter 2. For references on the statutory jurisdiction
of the CRTC, on its status as an independent regulatory
agency, and on its practices and procedures, see Chapter
3. For literature on international broadcasting and
the use of satellites, both international and domestic,
see Chapter 5. For the growing literature on cable
television, pay television and subscription television,
see Chapter 7. For sources on advertising regulation,
see Chapter 1ll. For references to the questions of
access to the media, including the applicability of a
fairness doctrine for broadcasters in Canada, see
Chapter 12. And for the question of violence on tele-
vision and other issues relating to the social impact
of radio and television, see Chapter 13.

This chapter is divided into the following
four parts:

6.1 Radio Spectrum Allocation and Assignment
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Licensing and Regulation of Broadcasting
in Canada

Licensing and Regulation of Broadcasting
in the United States

History and Regulation of Broadcasting
in other Countries.
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6.1 RADIO SPECTRUM ALLOCATION AND ASSIGNMENT

As noted in Chapter 5, the use of the radio
frequency spectrum inherently requires an international
regulatory framework in order to prevent harmful inter-
ference. The literature on the international aspects
of radio spectrum allocation, including the role of the
International Telecommunication Union, is noted in
Chapter 5. 1In this Part, on the other hand, the
literature on the domestic aspects of radio spectrum
allocation and assignment is set out. In Canada,
there has been relatively little study of the role
of the federal Department of Communications in licen-
sing radio spectrum users. 1In the United States,
by contrast, there has been a growing interest in
the process of frequency assignment, and the litera-
ture includes a number of studies of how the licen-
sing process could be rationalized with a form of
auction system.

The sources set out below are divided into

Canadian and U.S. references and are listed in
chronological order.

Canadian Studies

Canada. Department of Communications. Telecommission
Study 2(c). "Spectrum Management - Alternatives and
Economic Implications." Ottawa: Information Canada,
1971.

This paper, prepared by a study group at
McMaster University, outlines alternative
methods of spectrum allocation under con-
ditions of excess supply or excess demand,
the latter occurring at present only in
limited areas in Canada. Brief discussions
of bank reallocation (defraying cost by a
premium on license fees) and of other
technological measures to increase spectrum
space or the efficiency of present uses
precede a lengthier examination of

economic value as a criterion for allo-
cation. The study deals with means of mea-
suring the spectrum's economic value to its
users preferring a market mechanism of.
some kind to determination by experts in
the central government. A summary, including
the social benefits to be considered by
regulators, and a flow chart for all allo-
cation decisions, rounds off the study. An
appendix shows the fallacy of using cost of
spectrum as a measure of its economic value,
since this will show only value (revenue)
in the last user's calculation; a "consumer
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surplus" value must be added to the cost to
show the value of spectrum use.

Canada. Department of Communications. Telecommission
Study 2(h). "Re-appraisal of the Present 'lanagement of
Radio Spectrum."” Ottawa: Information Canada, 1971.

This gives conclusions and recommendations of
task forces set up by the Canadian Radio
Technical Planning Board (CRTPB) to study
aspects of spectrum allocation. There was no
unanimity among groups in their discussion of
broadcast spectrum, mobile and fixed services,
microwave and other areas. The reports
generally favour DOC policy and emphasize

the social utility of spectrum use. Appendices
contain ‘the responses and reservations of
various private industry groups, including
broadcasters, electrical equipment manu-
facturers, TCTS, and others. The complete re-
port of all the task forces is available for
$40.00 from the CRTPB.

Perkins, Craig. "Protection Against Interference on
the AM Broadcast Band," (1971) 3 Canadian Communi-
cations Law Review 173.

This study considers the various rights and
remedies of the public, the licensing authori-
ties, the broadcaster interfered with, and the
causer of the interference in situations where
the reception of an AM broadcasting station

in Canada is blocked out or made objectionable
because of faintness or noise.

Grant, Peter S. Broadcasting and Cable Television
Regulatory Handbook. 2 volumes. Toronto: Law
Society of Upper Canada, 1973.

Part E of this extensive compilation, at pp.
585~-990, sets out the complete text of all
Department of Communications regulations,
rules, radio standards specifications, broad-
cast procedures, and notices to broadcast
consultants, affecting broadcasting or cable
television in Canada.

Gotlieb, Allan. "The Individual and the Telecommuni-
cations Regulatory Process in Canada," (1973) 25
Administrative Law Review 175. Also published in
Baum, D.J. (ed.) The Individual and the Bureaucracy.
Toronto: Osgoode Hall Law School, 1974, at pp. 5-41.

This paper reviews the departmental responsi-
bilities of the Minister of Communications
under the Radio Act and examines the process of
consultation with affected persons in develop-~
ing radio standards and policies.
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Grant, Peter S. Canadian Communications Regulation.
2nd edition. 2 volumes. Toronto: Law Society of Upper
Canada, forthcoming.

Part 6 of this two volume work includes up-
dated references to the relevant DOC docu-
ments respecting radio spectrum licensing and
assignment.

U.S. Studies

Note, "Allocating Radio Frequencies between Common
Carriers and Private Users: The Microwave Problem,"
(1961) 70 Yale Law Journal 954.

Metzger, S.D. and Burrus, B.F., "Radio Frequency
Allocation in the Public Interest: Federal Govern-
ment and Civilian Use," (1965) 4 Duguesne University
Law Review 1.

Rosenblum, V.G. "Low Visibility Decision-Making by
Administrative Agencies: The Problem of Radio
Spectrum Allocation,” (1965) 18 Administrative
Law Review 19.

Note, "Crisis in Electromagnetic Fregquency Spectrum
Allocation: Abatement Thru Rate Distribution," (1967)
53 Jowa Law Review 437.

Dingell, J.D. "The Role of Spectrum Allocation
in Monopoly or Competition in Communications,”
(1968) 13 Antitrust Bulletin 871.

Levin, Harvey, J. "The Radio Spectrum Resource,"
(1968) 11 Journal of Law and Economics 433.

President's Task Force on Communications Policy
(Rostow Report). Staff Paper 7 "Use and Management
of the Electromagnetic Spectrum". Washington: U.S.
Government Printing Office, 1968.

A discussion of the characteristics of the
spectrum, its present use, regulation, over-
crowding, and suggestions for amelioration.
The basic approach is that there is no good
in maximizing frequency use for its own sake,
but only in aiding services which need
spectrum space. It outlines a theory of
efficient spectrum use, not to be measured
by cost of equipment, but by marginal benefit
analysis, modified by the special charagter-
istics of the spectrum. It deals specifically
with the possibility of non-block allocation
and the separation of government use. After
a look at two alternate approaches -- a market
approach, which is found deficient, and an




- 130 -

interesting spectrum engineering system to
increase use potential, which, however, was
also inadequate -~ the report sets out con-
clusions. These are: optimum use is not good
enough; more consideration should be given to
economic and engineering factors. A review

is presented of current urgent problems in
various areas of spectrum, notably in the VHF-
lower UHF ranges; in microwave; and in milli-
meter range. Finally, the institutional arrange-
ment is criticized, and a consolidation of

FCC and DTM (now OTP) urged —-- though FCC is
acknowledged competent in making social judg-
ments about licensees for broadcasting as it
now stands. Seven substantial appendices
follow, dealing generally with more technical
analyses of spectrum, its use and requirements
for its use, especially in public service and
by carriers. Management is also discussed.

President's Task Force on Communications Policy
(Rostow Report). Staff Paper 7: Appendix H."Legal
Aspects of Subjecting the Electromagnetic Spectrum
to a Market Mechanism". Washington, U.S. Government
Printing Office, 1968.

This is a legal study annexed to Appendix G,
the TEMPO investigation of a market model

of spectrum assignment, favouring such a
scheme. This staff paper offers a critique

of the market approach. The author first
describes the creation of the property right
in the spectrum, showing how land and water
have also been transferred from the government
to private users. The spectrum right would be
rectangular, defined as the streng of
signal on a given bandwidth at a given fre-
guency at the boundaries. It would be totally
alienable, subdivisible, and so on; a registry
would be set up. There is a discussion of
rental or sale from the government, and of
why there should be no prescriptive rights

in this property. Next, enforcement is
discussed, mainly in terms of the definition
of the property right and its effect on
enforceability, but also with regard to
measurement of breach of duty, who could
enforce, who is liable and what judicial
tribunals and remedies (injunctions, not
fines or licence suspensions) are available.

Hult, J.L. The Promise of U.H.F. Satellites for
Mobile Broadcast, and Low-Cost Services & Related
New Communications Allocations, Operations &
Policies. Rand Corporation Paper, P-4071, May,
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Proposals for new policy and regulation
approaches that would contribute to the
efficient and economicial utilization of

the UHF spectrum. A new allocation scheme
for space services above 450 MHz is suggested
that would accommodate the needs of the
proposed UHF satellites, and exploit those
portions of the remainder of the spectrum
that are amenable to intensive sharing by
terrestrial and satellite services. The
available spectrum can be doubled by two-
way independent {up and down) polarization
and by placing satellite up-links at much
higher frequencies unsuitable for down-links.
The government should provide and manage the
transmission medium and sell broadcast time
to program producers who may use it for pay,
free, or subsidized TV. A choice of best~
quality TV channels between 710 and 1215

MHz would be available at less producer cost
than at present and at less consumer cost than
CATV. Ground networks to facilitate the
"wired city” of the future will also be
needed to permit the satellite relay service
to be used for vehicles and remote areas.
Service could begin as early as 1975,

Johnson, Nicholas. "Towers of Babel: The Chaos
in Radio Spectrum Utilization and Allocation,"
(1969) 34 Law & Contemporary Problems 203.

Note, "Property System for Market Allocation of

the Electromagnetic Spectrum: A Legal - Economnic
study (De Vany, Eckert, Meyers, O'Hara, Scott),"
(1969) 21 stanford Law Review, 1499.

Robinson, G.0. "Radio Spectrum Regulation: The
Administrative Process and the Problems of
Institutional Reform," (1969) 53 Minnesota lLaw
Review 1179.

Standford Institute. A Study of Land Mobile
Spectrum Utilization. Stanford, Cal.: Stanford
Research Institute, 1969.

Hult, J.L. Sharing the U.H.F. between Space and
Terrestrial Services. Rand Corporation Paper,
P-4436. September, 1970.

Report prepared for the Proceedings of the
National Electronics Conference, Chicago,
December 7-9, 1970. The demand for spectrum
at UHF has exceeded the supply for ex-
clusive use of the contending services.
Satellite relays offer great promise for
area coverage servcies to small terminals
that will involve more direct users and
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greater investment than all other services
combined. The UHF is the choice portion of
the spectrum for these services from the
standpoints of both the satellite relay
performance and the total system costs. In
addition, UHF, with its complete sharing
reuse for the new highest-quality space ser-
vices, can provide double duty without
hindering the current terrestrial services
or limiting their future development. The
most difficult case of sharing between the
two types of TV broadcast service was
examined in detail; the study showed that
sharing will be feasible with adequate
margins using earth terminals with small
receiving antennas.

Levin, Harvey J. The Invisible Resource - Use and
Regulation of the Radio Spectrum. Washington,
D.C.: Johns Hopkins Press, 1971.

Professor Levin describes and analyzes the
economic characteristics of the radio spec-
trum, giving a detailed account of the
workings of the communications systems as
they relate to spectrum use. He also dis-
cusses procedures and institutions that might
be feasible alternatives to the present
regulatory machinery. He suggests the most
practicable course in the U.S. may be some- -
where between the present system where
market considerations play almost no part

in spectrum allocation, and a full-fledged
market for the spectrum.

Note, "Power to Some People: The FCC's Clear Channel
Allocation Policy," (1971) 44 Southern California
Law Review 811.

Klein, H.S. "Legal Aspects of Radio Jamming,"
(1973) 4 Performing Arts Review 101.

Note, "Chaos on the Citizens' Band - Regulatory
Solutions for Spectrum Pollution," (1975) 26
Hastings Law Journal 797.

Minasian, J.R. "Property Rights in Radiation: An
Alternative Approach to Radio Frequency Allo-
cation," (1975) 18 Journal of Law and Economics
221.

Note, "Twentieth Century Music Corp. v. Aiken (500
F 2d 127): Are Broadcasting Signals Dedicated to
the Public?" (1975) 36 University of Pittsburgh
Law Review 994. ’




- 133 -

6.2 LICENSING AND REGULATION OF BROADCASTING
IN CANADA

Since 1968, when the Broadcasting Act was re-
vised to create the Canadian Radio-Television Commission
and to give it expanded powers to license and regulate
broadcasting undertakings, the broadcasting industry
in Canada and the nature and extent of broadcast regu-
lation has changed dramatically. The issues confronted
by the CRTC since 1968 have included matters which go
to the heart of the broadcasting system. BAmong these
issues are the extension of alternative (second) English
and French television service to the smaller markets in
Canada, and the role of CTV; the introduction of third
English and French television service to principal
Canadian markets; removal of the freeze on FM licensing,
and the reform of FM regulations and licensing policy;
the introduction of cable television to Canada and the
development of cable regulations and licensing policy;
inquiries on such matters as controversial broadcasting,
the relationship of police with the media and cross-
ownership; examination of the role of the CBC; review
and reform of the Canadian content regulations, in-
creasing the quota for television, and introducing
a 30% quota for music on AM radio; and the introduction
specialized television services, including pay tele-
vision and multilingual television. Needless to say,
many Of these issues have not yet been resolved and
there continues to be substantial controversy over the
many of the CRTC regulations and policies.

This part revies the growing literature on CRTC
regulations and policies and also includes sources on the
history of broadcasting in Canada. The references are
listed in chronological order. As noted at the outset of
this chapter, sources relating to cable television
licensing and regulation are set out in Chapter 7 and
references to access and fairness in broadcast pro-
gramming are provided in Chapter 12. The statutory
role and procesures of the Commission are reviewed in
Chapter 3.

Edwards, C.P. "A Historical Sketch of Radio Communi-
cations,”" (1932) canada Yearbook 607.

Charlesworth, H. "The Canadian Radio Broadcasting
Commission," (1933) Canada Yearbook 731.

Hodgetts, J.E. "Administration and politics: the
case of the Canadian Broadcasting Corporation,"
(1946) 12 Canadian Journal of Economics and
Political Science 454.
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McCormack, T. "Canada's Royal Commission on Broadcasting,”
(1959) 23 Public Opinion Quarterly 92.

Beswick, Peter Allan. The Board of Broadcast Governors
and the Public Interest. (M.A. Thesis, Carleton
University, 1962)

Quatter, Terence H. "Politics and broadcasting: case
studies of political interference in national broadcasting
systems," (1962) 28 Canadian Journal of Economics and

Political Science 225.

Raymond, Bruce. "Radio," in 1Irving, J.A. (ed.) Mass
Media in Canada. Toronto: Ryerson, 1962.

Hull, William H.N. "The public control of broadcasting:
the Canadian and Australian experiences," (1962) 28
Canadian Journal of Economics and Political Science 114.

Lambert, Richard S. School Broadcasting in Canada.
Toronto: University of Toronto Press, 1963.

Gilmor, R. Paul. The Canadian Broadcasting Corporation
and Parliamentary Responsibility. (M.A. Thesis, Assumption
University, 1963)

Shea, Albert A. Broadcasting the Canadian Way. Montreal:
Harvest House, 1963.

The author takes a look at Canadian broad-
casting focusing particularly on the period
from 1958 to 1962, when second television
stations were introduced and the Grey Cup
dispute occurred.

Black, John Buchanan. Aspects of the Regulatory Power
of the Board of Broadcast Governors (M.A. Thesis,
University of Western Ontario, 1964).

Weir, E. Austin. The Struggle for National Broadcasting
in Canada. Toronto: McClelland & Stewart, 1965.

A basic and substantial study of the history
of the CBC and public broadcasting in Canada
and the development of government policy
towards the Corporation in the period from
1920 to 1963.

Jamieson, Don. The Troubled Air. Fredericton,
Brunswick, 1966.

A former broadcaster looks to some of the
problem issues found in the broadcast
industry, including the extension of
alternative service.
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Peers, Frank W. "The nationalist dilemma in Canadian
broadcasting," in Russell, Peter (ed.) Nationalism in
Canada. Toronto: McGraw-Hill, 1966.

Trotter, Bernard. "Canadian broadcasting Act IV, scene
67, or double talk and the single system," (1966) 73
Queen's Quarterly, 461.

Andras, Andy. "The Broadcasting Act", (1968) 13
Canadian Labour 13.

Thomas, Paul Griffith. A Study of the Canadian House of
Commons Committees on Broadcasting, 1958-1967. (M.A.
Thesis, University of Manitoba, 1968)

Alleyn, Jacques R. "Developments in Canadian broad-
casting law," (1968) EBU Review 47 (No. 116)

Dixon, Richard C. "Constitutional Issues of Educational
Television” (1968) 3 Manitoba Law Journal 75.

In this article, the definitions and the legis-
lative rights of federal and provincial govern-
ments with respect to education and communication
are considered. The constitutional questions of
increased use of ETV are explored, and attention
is given to the practical problems of the
creation of an ETV agency and the establishment
of a workable ETV policy.

Grant, Peter S. "The regulation of program content in
Canadian television: an introduction,” (1968) 11
Canadian Public Administration 322,

A lengthy study of the evolution of the
Canadian content regulations from 1958

to 1968, and an examination of the prin-
cipal changes brought about by the 1968
Broadcasting Act and the creation of the
CRTC. The article looks at the sanctions
available to the BBG and CRTC., viz
prosecutions, license suspension or
revocation, and the history of their use
by the BBG. The nature of the CRTC's
powers to annex licence conditions
relating to programming is also examined.
Brief notes are added on the constitu-
tionality of federal legislation respecting
broadcasting and cable television and the
applicability of the Canadian law of copy-
right to cable television. The article
concludes with comments on the economic,
political and structural limits to
administrative action by the CRTC.

Note, "Keeping in touch with the American expire:
what price Canadiana?" (1969) 6 Canadian Dimension 5.
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Norwood, John G. "Judicial review of the condition
making power in the 1968 Broadcast Act: ultra vires
and the principles of natural justice,"” (1969) 1
Canadian Communications Law Review 24.

Under Section 17 of the Broadcasting Act, the
CRTC is given the power to annex conditions
to licences issued for broadcasting under-
takings. 1In this paper, Mr. Norwood

examines some of the legal limits on the
Commission's ability to annex such conditions.
In Part 1, he focuses on the substantive
content of various possible licence conditions
and asks what specific conditions would or
would not be ultra vires. 1In Part 2, he
examines some of the procedural aspects
relating to the imposition of licence con-
ditions and discusses whether the Commission
is bound in such proceedings to observe the
rules of natural justice.

Bennett, John. "The licensing of feligious radio
stations in Canada," (1969) 1 Canadian Communications
Law Review 1.

In this study, the policy gf the Board of
Broadcast Governors and the Canadian Radio-
Television Commission towards the licensing
of religious radio stations is discussed.

The five applications since 1958 where this
question was raised are examined in detail,
and comments are offered on the reasons for
refusal in each case. Mr. Bennett speculates
briefly on the adequacy of the reasons of the
Board and the Commission and the possibility
of requiring fuller reasons. The paper
concludes with an evaluation of the present
policy on religious broadcasting and a review
of the alternatives open to the Commission to
increase the availability of religious
programming.

Peers, Frank W. The Politics of Canadian Broadcasting,
1920-1951. Toronto: University of Toronto Press, 1969.

In this comprehensive analysis of the

] development of Canadian broadcasting
policy, Professor Peers describes the
contending forces, the politicians,
pressure groups, newspapers, and business
interests that joined in the conflict.
He explains how struggles between broad-
casters and government leaders, between
political parties, between members of the
same party and between broadcasters them-
selves went on both openly and behind the
scenes, and places the significance of such
power struggles in the development of the
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Canadian broadcasting system in perspective.
Professor Peers also examines the two royal
commissions and eleven parliamentary
committees which investigated radio broad-
casting between 1928 and 1951. He assesses
their influence and effectiveness as well as
the role played by parliamentary debates
during the period. This is an exhaustive
account of the development of Canadian broad-
casting, and an excellent case study of the
political process.

Peers, Frank W. "Oh say, can you see," in Lumsden,

Ian (ed.), Close the 49th Parallel. Toronto:

University of Toronto Press, 1970.

Nichols, Robert William. Interest Groups and the
Canadian Broadcasting System. (M.A. Thesis,
Carleton University, 1970).

Pattenden, David. The Board of Broadcast Governors
and the Public Interest. (M.A. Thesis, Queen's
University, 1970)

Penney, Ronald G., "Telecommunications Policy and
Ministerial Control," (1970} 2 Canadian Communication
Law Review 8.

Should broadcasting in Canada be regulated
beyond the allocation of frequencies? And
if regulation of programming is dictated

by considerations of national policy, are
these considerations inherently self-
defeating because of the nature of the
medium? And once brought under regulation,
is broadcasting in Canada inevitably
governed by partisan politics? Or is
"politics"” a useful antidote to the
particular problems inherent in the
independent regulatory commission? In this
essay, Mr. Penney examines the development
of the agencies controlling broadcasting in
Canada, and considers a number of arguments
on both sides of these questions.

Toogood, Alexander Featherston. Canadian Broadf
casting: A Problem of Control (Ph.D Thesis, Ohio
State University, 1970). Also available from the
Canadian Association of Broadcasters, Ottawa.

Beke, A. John, "Government Regulation of.Broadcasting
in Canada,” (1970) 2 Canadian Communications Law
Review 104; (1971-72) 36 Saskatchewan Law Review 39,

235,

In the first part of this comprehensive
two-part study, Beke examines the
necessity for and extént of legal control
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of broadcasting, both generally and in
Canada today. A brief historical summary
follows of the mechanics (mostly
commissions) that have been used in the
past to define and recommend the goals of
broadcasting in Canada; this is completed
by a look at the substantive goals that
have been expressed to date. The second
half of Part I of this article is a study

of the licensing process as used to control

broadcasting in Canada. The criteria
employed in awarding licences initially,

the use of licence renewals, power increases,
and frequency transfers, are all looked at as

regulatory techniques. The final sections

reveal that the licensing process is not as
effective in regulation as it could be; there
is a brief analysis of natural justice in this

context, and recommendations for more
efficacious use of the process by which
licences are controlled.

Boyle, Harry. "Responsibility in Broadcasting,"
(1970) 8 Osgoode Hall Law Journal 119; (1970) 2
Canadian Communications Law Review 191.

In this article, Boyle, then CRTC Vice-
Chairman, supports the policy that tele-
vision should cater to a wider public
interest through a diversity of programs.
He expresses a concern that the structure
of the industry has prevented diversity
and freedom of communication. This
communications medium requires under-
standing and cooperation from both broad-
casters and regulators so that it can
properly achieve maximum social potential.
He feels that regulation is required to
elevate it from a purely commercial tool,
but that regulation must be carefully
controlled to avoid paternalism and
authoritarianism. A postscript is added
which contains relevant excerpts from the
transcript of the Trade Regulation Round
Table, 1969, including comments and dis-
cussion concerning Boyle's paper.

Chercover, M. and Templeton, C. "Comment," (1970)

8 Osgoode Hall Law Journal 171.

Random comments and observations on the
television industry are made by two
persons intimately concerned with the
development of Canadian broadcasting.
The authors predict great leaps forward
for technology and programming in
television, but warn that certain
problems of state-measured public
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interest, increased Americanization of
programming, and high cost of local
production could be viewed as obstacles
to the goals of the Broadcasting Act.

Simard, "Loi de 1'office de radio-telediffusion
du Quebec", (1970) Cahiers 89.

Charbonneau, M. and Lawrie, R. "The Financing
of Non-Commercial Radio in Canada," (1970) 2
Canadian Communications Law Review 47.

This paper explores the problems inherent
in financing the conventional FM station
on a private non-commercial basis without
breaching federal government policy.

The paper discusses a number of expedients,
including subscription financing (used by
the Pacifica Foundation in the United
States but so far not in Canada), the
support of broadly based community groups
like INTERCOM, and the possibility that
the licence be transferred to the CBC so
that an arrangement similar to that
currently utilized by CICA-TV, the
provincially operated ETV station, can be
worked out.

Halyk, L. "Tv-radio; sixty percent Canadian,"
(1970) 7 Performing Arts. 38

Note, "Canadian content: CAPAC proposals
incorporated in CRTC's new radio regulations,”
(1970) 52 Canadian Composer, 14.

Note, "CLC to CRTC: much U.S. TV is 'mediocre',
(1970) 15 Canadian Labour 5.

Note, "Make TV more Canadian," (1970) 35 World
Affairs 13.

Stack, E. "Communications in the north," (1970) 2
Canadian Communications Law Review 145.

This article describes the existing
communications systems in the North
(primarily the territory lying above

the 55th parallel): radio, telephone,
television and the press. The author
outlines the technological problems
involved in providing service to this
vast, spread-out area and notes the
difficulties posed by the lack of
economic return. There is a description
of the technology and prospects for
satellite communication as well as an
outline of the operation of Telsat Canada.
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The author also discusses CRTC policy with
regard to the north and examines the socio-
cultural impact of modern communications,
particularly television.

Canada Department of Communications. Telecommission
Study 8(c), "Report on northern communications”.
Ottawa: Information Canada, 1971.

For a summary of this study, see Chapter 8,
at Part 8.3.

Stursberg, Peter. Mister Broadcasting: The Ernie

Bushnell Story. Toronto: Peter Martin Associates
Lfm{tea, 1371,

Spry, Richard. "On the cheap [CRTC, Canadian content
on TV and cablecasting]," (1971) 10 Content 2.

McGregor, W. D. "In reply [to Richard Spry on Canadian
content]," (1971) 11 Content 14.

Lavoie, Elzear. "L'Evolution de la radio au Canada
francais avant 1940," (1971) 12 Recherches
Sociographiques 17.

Maistre, G. "L'influence de la radio et de la
t&lévision americaine au Canada," (1971) 12
Recherches Sociographiques 51.

Janisch, Hudson N. et al, "Campus broadcasting on
carrier current systems," (1971) 3 Canadian
Communications Law Review 222,

This article studies the report prepared
by the Campus Broadcasting Project and
submitted to the CRTC for its considera-
tion on the matter of licensing student
broadcasters on carrier current systems.
The study also reviews the responses to
a questionnaire sent to Ontario
universities and colleges and sets out
the Commission's announcement of May 4,
1972, which adopted most of the Project's
recommendations.

Boyle, Harry J. "From Crystal Set to Satellite:
History of Broadcasting in Canada," (1972) 24
Content 13.

Richardson, Keith. "Real TV about Real People [The
People Behind Toronto's City-TV]," (1972) 25 Content 2.

Ross, Sam. "The Airwave War of Webster! Lamgrsh and
Murphy, [Competition for the largest listening
audience in Vancouver among hotliners]," (1972) 23
Content 5.
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Singer, Benjamin O. (ed.) Communications in Canadian
Society. Toronto: Copp Clark, 1972.

A collection of articles intended to deal
with communications from a social science
perspective. A number of studies relate

to broadcast regulation, namely, Stewart,
W. Brian, "The Canadian Social System and
the Canadian Broadcasting Audience";

Peers, Frank W., "Broadcasting and National
Unity"; and Boyle, Harry J., "The Media
Control Institutions in Society: Canada and
the U.S. Compared".

Gailitis, Maris M. The Costs of Information Retrieval
Television: A Case Study in the Cost-Effectiveness of
Educational Media. Toronto: O0.I.S.E., 1972.

Proulx, Gilles. Pour Une Radio Reformée. (Editions
du Jour, 1973).

Suggestions by a former Quebec broadcaster
to improve Canadian radio service.

Grant, Peter S. Broadcasting and Cable Television
Regulatory Handbook. 2 volumes. Toronto: Law
Society of Upper Canada, 1973.

A comprehensive collection of all the
relevant regulatory materials, including
regulations and procedures under the
Broadcasting Act; other statutes,
regulations and codes relating to
advertising and program content; statutes
relating to judicial review of adminis-
trative action; international treaties,
and channel allocation and assignment
lists; and regulations and procedures
under the Radio Act.

Sikstrom, Mark A. et al. Community Programming on
Radio: A Report on the Attitudes of Broadcasters
and Community Officers on Public Service Programming
in Calgary, Alberta. (Calgary: The Queen's Printer,
1974) .

Note, "Resurgence of Canadian nationalism and it§ '
effect on American Canadian Communications relgtlons,'
(1974) 9 Journal of International Law & Economics 149.

Peers, F.W., "Canadian Radio-Television.Commission on
the state of Canadian broadcasting and its prospects”,
(1974) 17 canadian Public Administration 654.
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Professor Peers comments on CRTC
stipulations for renewal of the CBC
broadcasting licences, and evaluates
its policy objectives.

Note, "Saving the CBC" (1974) 53 Canadian Forum 4.

Porteous, John. Please Stand By: A History of
Broadcasting in Canada. Toronto. Lester and
Orpen, 1974.

Romanow, Walter Ivan. The Canadian Content
Regulations in Canadian Broadcasting: An Historical
and Critical Study. (Ph.D. Thesis, Wayne State
University, 1974; Ann Arbor, Mich.: Xerox University
Microfilms, 1975).

An extensive study of the problems of
Canadian content in Canadian broad-
casting and Canadian ownership of
Canadian broadcast operations, with an
explanation and evaluation of BBG and
CRTC positions on these matters.

Hudson, H. E. Community communication and development:
A Canadian case study. (Ph.D. Thesis, Stanford
University, 1974)

This is a study of a project sponsored

by the federal Department of Communica-
tions which provided inexpensive
facilities to two regions in the Canadian
North for two-way communication and
broadcasting. Native people in both
regions live in isolated villages where
access is generally only by plane and
two-way communication has been possible
only by radio-telephone.

Baum, Daniel J. "Broadcasting Regulation in Canada: The
Power of Decision" (1975) 13 Osgoode Hall Law Journal 693.

Allard, T. J. The C.A.B. Story, 1926-1976: Private
Broadcasting in Canada. Ottawa, Canadian Association
of Broadcasters, 1976.

An anecdotal review of the history of the
trade association of private broadcasters
in Canada.

Cabatoff, K. "Radio-Québec: une institution publique
a la recherche d'une mission,"” (1976) 19 Canadian

Public Administration 542.

Pepin, Ren&. "Introduction a 1'&tude du phé&noméne de
la propriet& des mass media électroniqugs au Canada,"
(1976) 7 Revue de droit de 1'Université de Sherbrooke 49.
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Babe, R. E. "Regulation of private television
broadcasting by the Canadian Radio-Television
Commission: a critique of ends and means,"
(1976) 19 Canadian Public Administration 522

Charland, W. "Multilinqualism and the CBC
mandate: an example of ineffectual regulation,”
(1977) 4 Dalhousie Law Journal 1966

Peers, Frank W. The Public Eye. Toronto:
University of Toronto Press, 1979.

Grant, Peter S. Canadian Communications Regulation.
Second Edition. 2 volumes. Toronto: Law Society of
Upper Canada, forthcoming.

Parts 1 and 2 of this extensive work
provide a comprehensive guide to all
CRTC regulations, circulars, policy
statements, and licensing decisions
affecting broadcasting stations in
Canada, along with editorial notes on
the evolution of the regulations and
the results of CRTC prosecutions.
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6.3 LICENSING AND REGULATION OF BROADCASTING
IN THE UNITED STATES

This Part sets out references to the literature
relating to the history and government regulation of
broadcasting in the United States, in chronological order.
The references below include studies of the licensing
policies of the Federal Communications Commission relating
to radio and television broadcasting, but does not address
the question of FCC policies on cable television. For
sources on cable television and subscription television,
including pay television, see Chapter 7 below.

This Part also excludes sources relating to the
FCC's fairness doctrine and the equal-time rule. For the

literature relating to these policies, see Chapter 12 below.

The general role and statutory jurisdictions of the FCC is
dealt with in Chapter 3 above, along with sources on the
question of FCC independence and accountability, FCC
procedures, and availability of FCC decisions.

Stern, Robert H. The Federal Communications
Commission and Television. The Regulatory
Process in an Environment of Rapid Technical
Innovation. (Ph.D. Thesis, Harvard University,
1953).

Fowler, P.C. The Formulation of Public Policy
for Commercial Broadcasting by the Federal
Communications Commission. (Ph.D. Thesis,
Indiana University, 1956).

Note, "The Criteria Employed by the Federal
Communications Commission in Granting Mutually-

Exclusive Applications for Television Facilities,"(1956-57)

45 Georgetown Law Journal 265,

Note, "Economic Injury in FCC Licensing: The Public
Interest Ignored: Southeastern Enterprises, 13 Pike
& FPischer Radio Reg. 139," (1957) 67 Yale Law
Journal 135. :

Brown, Ralph S. Jr., "Character and Candor Require-
ments for FCC Licensees," (1957) 22 Law & Contem-
porary Problems 644.

Rowse, Arthur. Slanted News. Boston: Beacon Press,
1957.

Note, "Harris Subcommittee Report: 50 Years of

Broadcasting Regulation," (1958-59) 3 Journal of
Broadcasting 56.
Goldman, Eric F. (ed.). Broadcasting and Government

Regulation in a Free Society. S§nta.Barbara: Center
for the Study of Democratic Institutions, 1959.
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Irion, H. Gifford, "FCC Criteria for Evaluating
Competing Applicants," (1959) 43 Minnesota Law
Review 479.

Note, "State Regulation of Radio and Television."
(1959) 73 Harvard Law Review 386, 2 P.E.A.L. 246.

Ellis, E. I. and Reinsch, L.J. Radio Station
Management. New York: Harper & Row, 1960.

This book discusses what were, at the time
of writing, new concepts in broadcasting,
the method of starting a new station,
organization and administration and related
topics. An easy-to-read sourcebook for the
newcomer to station operations.

Thomas, Lowell S. Jr. "Federal Communications
Commission: Control of 'Deceptive Programming,'"
(1960) 108 University of Pennsylvania Law Review 868.

Sarner, Harvey, "Assessments for Broadcast Licenses,”
(1961) 21 Federal Bar Journal 209.

Ford, Frederick W., "Economic Considerations in
Licensing of Radio Broadcast Station," (1961) 17
Federal Communications Bar Journal 191.

Levin, H. J., "Federal Control of Entry in the
Broadcast Industry," (1962) 5 Journal of Law &
Economics 49.

Note, "Federal Communications Commission and
Program Regulation - Violation of the first
amendment?" (1962) 41 Nebraska Law Review 826,
5 P.E.A.L. 263.

Note, "Regulation of Program Content by the FCC,
(1964) 77 Harvard Law Review 701, 8 P.E.A.L. 129.

Hilliard, Robert L. (ed.). Understandigg_
Television: An Introduction to Broadcasting.
New York: Hastings House, 1964.

Loevinger, L., "The Role of Law in Broadcasting,"
(1964) 8 Journal of Broadcasting 113.

Minow, Newton. Egual Time: The Private Broad-
caster and The Public Interest. New York:
Atheneum, 1964.

Irion, H.G., "Need for broadcast service" - a
key phrase in communications law,"” (1964) 19
Fed. Communications Bar Journal 13, 6 P.E.A.L.
400
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Cox, K. "FCC, the Constitution and Religious
Broadcast Programming,” (1965) 34 George
Washington Law Review 196.

Note, "Conditional broadcasting licenses:
defining the legal perimeters," (1965) 33
George Washington Law Review 764.

Skornia, H.J., Television and Society - an Inquest
and Agenda for Improvement. New York: McGraw-Hill,
1965

This book discusses the business corpora-
tion as a controller in broadcasting,
leadership, the managers and networks, the
problems of regulation, the hidden
economics of broadcasting, the effects of
radio and TV broadcasting and international
relations.

Coase, R. H. "Evaluation of public policy relating
to radio and television broadcasting: social and

economic issues," (1965) 13 U. of Chicago Law School
Record 23. ‘

Loevinger, Lee. "Issues in Program Regulation,"
(1966) 20 Federal Communications Bar Journal 3.

Note, "National Policy and the 'Public Interest' - A
Marriage of Necessity in the Communications Act of
1934," (1966) 114 University of Pennsylvania Law
Review 386.

Barnow, Erik. A Tower of Babel: A History of
Broadcasting in the U.S. to 1933. New York:
Oxford University Press, 1966.

Summers, Robert E. and Summers, Harrison, B.
Broadcasting and the Public. Belmont, Calif.:
Wadsworth, 1966.

Hilliard, Robert L. Radio Broadcasting. New York:
Hastings House, 1967.

Alexander, S.S. The Public Interest in Public
Television. Rand Corporation Paper, P-3676,
September 1967.

The proposal of the Carnegie Commission

for Educational Television to build, with
federal support, a public broadcasting
system, provides the basis of this
examination of the suitability of and
necessity for social scientists to deal
with questions involving value judgments --
an area of inquiry they have resolutely
avoided. Reasonable, moral men, through
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rational inquiry, can agree on what is

"in the public interest,” but this will
often challenge generally accepted values.
Although the attempt to achieve excellence
rather than acceptability must be made, the
real question is whether Congress will, or
can, continue support of an institution
which does so. (Presented at a Conference
on the Use and Regulation of the Radio
Spectrum, held at Airlie House, Warrenton,
Virginia, September 11-~12, 1967.)

Cox, Kenneth. "Does the FCC Really Do Anything?"
(1967) 2 Journal of Broadcasting 97.

Doyle, S.E., "Do We Really Need a Federal Department
of Telecommunications?" (1967) 21 Federal Communica-
tions Bar Journal 3.

Herman, W. Land Associates. The Hidden Medium:
A Status Report on Educational Radio in the U.S.
Washington, D.C.: National Association of
Educational Broadcasters, 1967.

Carnegie Commission on Educational Television.
Public Television -~ A Program for Action: The
Report of the Carnegie Commission on E.T.V.

Toronto, London, New York: Bantam Books, 1967.

The report concludes that a well-financed,
well-directed educational TV which is

larger and more pervasive must be brought
into being if the full needs of the American
public are to be served. It advocates free-
dom from constraints of commercial TV, free-
dom from pressure of inadequate funds and
freedom to create, innovate, and to be
heard.

Koenig, Allen E. and Hill, Ruane B. (eds.). The
Farther Vision: Educational Television Today.
Madison: University of Wisconsin Press, 1967.

F. J. Kahn, (ed.), Documents of American Broad-
casting. New York: Appleton-Century-Crofts, 1968.

This excellent collection of original
documents, statutes, policy statements

and court decisions traces the develop-
ment of regulatory power over broadcasting
in the United States from the Wireless Ship
Act of 1910 through the Communication Act

of 1934, which established the FrcCcC, to
the Com Sat Act of 1962. Specific chapters
deal with the regulation of programming (the
Blue Book, the self-regulation codes),
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broadcast journalism (including the fairness
doctrine and its application) the regulation
of competition, and educational broadcasting.
After each chapter is a specialized
bibliography on the subject treated therein.

Fowlgr,.P. C. "The Policy of the Federal Communications
Commission with Respect To Programming," (1968) 2 Journal
of Broadcasting 99.

Quagl, Ward.L: and Martin, Leo A. Broadcast Management,
Radio Television. New York: Hastings House, 1968.

President's Task Force on Communications Policy.
(Rostow Rgpgrt). Staff Paper 6. "Future Opportunities
for'Telev151on“. Washington: U.S. Government Printing
Office, 1968.

Barnouw, Erik. The Golden Web: A History of Broad-
casting in the U.S., 1933-1953. New York: Oxford
University Press, 1968.

Udell, Gilman G. (comp.). Radio Laws of the U.S.
Washington : Government Printing Office, 1968.

Wilsgn, H. T. The Requlation of Standard Radio Broad-
casting; 1934-1952: Defending The Public Interest
Through Licensing Policies., (Ph. D. Thesis, Rutgers
University, 1968)

Olson, H. R. (Chairman), Business and Legal Problems
of TV and Radio. New York: Practising Law Institute,
1968.

This book discusses financing the creation of
programs (investigation, safeguards, agree-
ments); the acquisition of the broadcast
product (program packages, negotiations, and
agreements) ; music performance and recording
(practices and licences); sporting events
(negotiation and acquisition of rights);
program advertising content (claims and
litigation in the defamation, privacy, copy-
right, and unfair competition fields);
ancillary use of program features (i.e.
licencing manufacturers of merchandise); the
relationship and relations between stations
and networks (NBC Television affiliation
agreement, CBS Television Affiliation Agreement
and ABC Primary TV affiliation Agreement),
relations with sponsors, agents, labour
organizations; station licences and contracts
for transfers and control of broadcasting
stations. The book ends with a discussion of
the equal opportunity and fairness doctrine
and section 315 of the Communications Act.
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Aleinikoff, E.N. "Educational Television - A Non-
Commercial Viewpoint," (1968) 53 Iowa Law Review 880.

Note, "Television Service and the FCC," (1968) 46
Texas Law Review 1100.

Skornia, H. J. and Kitson, J. W. (eds.) Problems and
Controversies in Television and Radio. Palo Alto:
Pacific Books, 1968.

Brundage, Gloria Swegman. The Nature and Development
of the Concept of Public Interest in Program Service
of Radio Broadcasting. (Ph.D. thesis New York
University, 1969)

Gillmor, Donald M. and Barron, Jerome A., "The
Regulation of Radio and Television Broadcasting.
Some Problems of Law, Technology and Policy", in
Mass Communication Law: Cases and Comments. St.
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6.4 HISTORY AND REGULATION OF BROADCASTING
IN OTHER COUNTRIES

This Part sets out a number of useful sources
relating to the development and regulation of broad-
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States. The sources are set out in alphabetical order
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This British work looks at the public broad-
casting system from the point of view of the
contribution which it could make to a modern
educated society. It concentrates on the
framework of the system rather than its
content, and on the determination of policy
and the avenues of policy execution rather
than the detailed production processes.

There is a discussion of the triangle of
forces which determines the output of the
broadcasting services, namely controllers,
producers and consumers. The last chapter
discusses the choices open and the principles
on which such choices might be based if
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CHAPTER 7

CABLE TELEVISION AND
SUBSCRIPTION TELEVISION

It is a well-known truism that Canada is the most
heavily cabled country in the world. Close to 50% of Cana-
dians are now cable subscribers and over 80% of Canadians
live within the licensed area of a cable television operator.
Although cable television began as early as 1951 in Canada,
most of its development has occurred since 1968, when the
new Broadcasting Act brought the technology under the juris-
diction of the Canadian Radio-Television Commission (CRTC).
(In 1976, the CRTC was superseded by the Canadian Radio-
television &nd Telecommunications Commission). It is prob-
ably not an exaggeration to say that the development of a
rational regqulatory approach to cable television by the Com-
mission has been accompanied by more public hearings, dis-
cussion and controversy than any other regulatory area in
Canadian history.

Nor has the issue shown any signs of receding.
Controversy continues over the introduction of pay tele-
vision, the offering of non-programming services by cable .
television, and whether cable should be classified as a utility
subject to rate regqgulation, or as a programmer, subject to
the controversial questions of content regulation. These
issues have also been greatly complicated by the continuing
debate as to the appropriate level of government to regulate
cable television. Although the Supreme Court of Canada fin-
ally ruled in 1977 that cable was exclusively under federal
jurisdiction, recent federal-provincial negotiations have
moved significantly toward a two-tier system, whether by
constitutional amendment or administrative negotiation.

A number of issues relating to cable television are
dealt with in other chapters, to which the reader is referred.
For sources on the constitutional jurisdiction question, see
Chapter 2. For the role of the regulatory agencies, see
Chapter 3. For literature on the Canadian radio'and tele-
vision broadcasting system, see Chapter 6. For issues re-
lating to the use of international or domestic communications
satellites by cable television systems, see Chapter 5.
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For disputes relating to the telecommunications carriers,
see Chapter 8. For sources on the question of access to the
community channel and the applicability of the fairness doc-
trine, see Chapter 12. And for the question of cable tele-
vision and copyright, see Chapter 15. '

This chapter is divided into the following three parts:
7.1 Cable Television in Canada
7.2 Cable Television in the United States

7.3 Pay Television and Subscription Television



164

7.1 CABLE TELEVISION IN CANADA

This part sets
ture on the development
in Canada. The sources

In addition to

out
and
are

the

research source consists of
policy statements of the CRTC on cable televisions from

1968 to the present. These are indexed and summarized in
Grant, Peter S., Canadian Communications Regulation (Tor-

the legal and economic litera-
regulation of cable television
listed in chronological order.

studies listed below, a major
the hearings, decisions and

onto: Law Society of Upper Canada, forthcoming) in Parts

1 and 2 respectively.

Harris, Neil H., "Contractual terms of cable
television pole agreements in Canada: a preliminary
analysis," (1969) 1 Canadian Communications Law

Review 85.

In this research study, the contractual
relationship between cable television
licensees and telephone and other utility
companies is examined. Basing his analysis
on a detailed examination of representative
agreements entered into prior to the end of
1969 between pole owners and cable television
operators, Harris discusses the typical terms
relating to such matters as the ownership of
the poles and coaxial cable, responsibility
for installation and maintenance, pole reloca-
tion, construction costs, treatment of
amplifiers and service drops, contractual
safeguards for the utility (indemnification,
bonding, use of utility's name), restrictions
as to service and charges, rental charges,
term and termination clauses, and rights of

" assignment.

Alyluia, Kenneth. "Constitutional Aspects of Cable
Television: Notes on the Case Law and a Questionnaire
to Municipalities,” (1969) 1 Canadian Communications

Law Review 47.

Shaw, Richard A. "Municipal Regulation of CATV:
A Case Study in Vaughan Township," (1970) 2
Canadian Communications Law Review 70.

De Mercado, J., "Switched Multiservice Cable Systems
(1970) Cable Television.

- The Wired System,"

"Dim outlook for cable TV," (1970) 43 Canadian

Business (March 1970)

11
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Pither, W.G., "Outlook from the private sector:
the CATV industry position," (1970) Canadian
Telephone & Cable TV Journal (September-October).

Bilton, Kent et al., "The Anatomy of the Cable
Television Licensing Policy of the CRTC: a Practical
Case Study," (1970) 2 Canadian Communications Law
Review 79.

This study tries to answer some of the
questions concerning the priorities and
interests held by the CRTC in its cable
licensing practices by examining cable
television licensing decisions made after
comparative hearings held in a number of Cana-
dian cities in 1970. The basic terms of refer-
ence were to examine the new cable applications
for Toronto, Burlington, Calgary, Edmonton,

and Halifax and to attempt to reach some
common conclusions as to Commission licensing
policy. The study included a review of the
previously issued CRTC policy guidelines for
cable television, the written briefs filed

in each case, and the transcripts of the
Commission hearings.

Clery, V., "Cable and the community," Canadian
Forum, Vol. 50 (October 1970), pp. 231-2.

"Cable TV and community programming (CAC brief to
CRTC)," (1971) 1 Canadian Consumer (July-August
1971), 134.

Burke, Stanley, "Dialogue is a Participatory Thing
(Community cable television; the need for changes),"
10 Content (August 1971) 3.

Canada, Canadian Radio-Television Commission. Cable
Television in Canada. Ottawa: Information Canada, 1971.

Canada, Department of Communications. Tele-
commission Study 6(d), "Report on the Seminar on
the Wired City". Ottawa: Information Canada, 1971.

This report was based on a seminar on the

"Wired City" held at the University of Ottawa,
June 26, 27, 28, 1970, the objective of which
was to determine ways by which urban needs

could be shaped or advanced by telecommunications
technology and the consideration of the
feasipility of a "wired city pilot project”
involving government, industry and universities.
The seminar considered divergent views on the
best development of existing technology. The
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basic conclusions of the seminar were: (1) that
the "wired city" was a convenient label for the
concept of total communications in urban areas
which would come inevitably, planned or not,

(2) that whatever its technical structure the
"wired city" implies social change of such
magnitude that it requires study and planning;
(3) that such study could take the form of a
formal task force and pilot project or specialized
research into critical areas, (4) that all
recommendations were premised on the notion that
preliminary studies were essential, multi-
disciplinary staff a must, and that a prime
objective of any project should be accounting
for the needs of the ordinary citizen in the
realm of privacy and for the needs of low income
groups.

Canada, Department of Communications. Telecommission
Study 8(d)," Multiservice cable television sytems

- the Wired City". Ottawa: Information Canada,
1971.

This report contains general comments on the
need for a future "total" telecommunications
system, a review of existing systems and
comments on desirable changes. Increasing
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