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EXECUTIVE SUMMARY

To examine Canadian industry attitudes, praétices and -interests with
respect_fo intellectual property rights, the federal government established
a éteering Committee, conSisting of répreseﬁtatives from the Departments of
Industry; Science and Technology Canada and Consumer and Corporate Affairs
Canada and'the Science. Council of Canada. Intellectual property rights
(IPRs) inélude patents, trade marks, copyrights, trade secrets/know how
agreements, industrial designs, integrated circuit designs and plant

breeders' rights.

Price Waterhouée was contracted by the Steering Committee in August, 1988 to
conduct a survey that would provide information on the impact of IPRs on the
economic and trade performance of specific Canadian industries and on

investment and other business decisicns of Canadian companies. The specific

objectives. of the study were to:

) gather information on industry experience with and
-attitudes towards intellectual property protection;

= ‘determine the adequacy of Canada’s current intellectual
property system and identify possible gaps in the range
and type of intellectual property protection provided to
Canadian industry; '

r  ildentify where the IPR system has encouraged or
discouraged Canadian firms from carrying out research or
developing new technologies;

#  identify where Canadian firms have encountered problems
or disincentives in domestic sales in the export of
goods or services because of laws or practices related
to intellectual property protection in Canada and other
countries; : .
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= identify where Canadian firms have encountered
difficulties in gaining access to foreign technologles
particularly as a result of the protection of
intellectual property rights or as a result of
technological protectionism; and

B assess how intelleétual‘property rights and practices,
are likely to evolve in relatlon to new technologles and
the trading environment.

The primary data collection method used was a telephonme survey of 900 firms,
involving firms in high, medium and low technology industries as well as
major users of copyrights.  The Steering Committee proposed that a quota

sample of 900 firms be broken down into the following groups:

© Top R&D Performers . 100
" High Technology - 300%
] Medium and Low Technology 400

o Major Copyright Users . .- . 100
Six key findings from'the'study are discussed below.

1. There is Variation in Satisfaction With Canadian Intellectual Property

~ Rights by Sector and Size of Firms

Generally, interviewees are satisfied with Canadian IPRs. Of those
dissatisfied, there is variance by sector and size of the firm. Firms
in the software development and biotechnology sectors as well as
smaller firms, in general, expressed the most dissatisfaction with

Canadian IPRs.

The sample of high technology firms was selected randomly. In our
initial selection, 20 firms from the Top R&D Performers were selected.
An additional 20 firms were selected to ensure 400 firms were contacted
from both groups. ‘As a result, 320 firms from the High Technology
group were surveyed.
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The dissatisfaction indicated by software developers must be considered
in the proper context. In June 1988, the Copyright Act was amended to
improve copyright protection for software. Firms responding to the

full survey are.likely to have different levels of awareness and

exposure to the amended Act. For example, some firms may in fact be

commenting on the nature of protection prior to the amendment, others

may‘ohly'partially appreciate .the impact of the new Act, while others

may be fully aware and still have concerns.

Firms involved in biotechnology indicated high levels of
dissatisfaction over the fact that Canadian legislation for plant
breeders’ rights.and biotechnological materials has not yet been
enacted. Several biotechnology firms indicated they have had to adopt

serious measures because of the lack of Canadian legislation, such as

- registering their intellectual properties in another country and then

licensing them in Canada to gnsufevprotection,_not using intellectual
propérty in Canada because of,their perceived inability to discourage
infringement/counterfeiting or decreasing the amount of R&D they
conduct in Canada. These firms stated that Canadian IPRs do not

provide sufficient protection-nor have they kept pace with

technological development in this field.

Smaller firms (with sales under $5 million) tend to make less use of
IPRs and to indicate lower satisfaction levels. This is partly
explained by the fact that software developers tend to be small and, as

indicatedAabové,-are dissatisfied.with'Canadian IPRs.

A Large Percentage of Firms Have Difficulties with

Counterfeiting/Infringements in Canada

‘A second major finding of the study -is that_a high percentage of firms

reported difficulties with counterfeiting/displacement. Between 31 and
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40 percent of the firms in the four groups felt that their IPRs had
been infringed upon or violated in' the last four years in Canada. To
some extent this was felt to be caused by insufficient/incomplete

protection and/or poor enforcement. For examplé; some firms indicated

that because their intellectual property was not completely protected

under current legislation it could be easily copied. Other firms felt
that insufficient enforcement enabled. firms to infringe upon their

rights.

In the High Technblogy group, the highest percentage of firms had their

IPRs infringed upon or'violated in the communication and other’

electronic equipment sector (63 percent), primary resource industries
(50 percent), and software development sector (40 percent). These

findings were fairly consistent with the results of the Top R&D

. Performers survey. The distinction between these two groups, as

discussed below; was their satisfaction with the courts to either stop,

or compensate for, infringements.

A large percentage of furniture manufacturers and firms from the

cultural/entertainment sector indicated they had been infringed upon.

While. almost 200 firmé stated they had been infringed upon, only fifty-
"four firms indicated how much revenue/income they had lost domestically
in 1987. Those able to estimate their losses indicated that they had

lost $104 million in total.

A Large Percentége of Firms Are Dissatisfied With Litigation Concerning

Intellectual Property‘Rights

Many firms, especially smaller ones, indicated dissatisfaction with the
remedies/penalties for infringements of IPRs. Litigation was stated to

be too expensive and time consuming to be an effective deterrent
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against infringements/violations. Some. respondents stated. that larger

firms used the courts as a tool for achieving their desired results

because they could stall the process until the harm was done and/or

exhaust the resources of smaller firms.

There were many proposed:solutions, including more criminal sanctions,
increased compensation and disputes arbitrated or submitted to experts

or bureaucrats.

Foreign Intellectual Property Rights-ArefNot‘Felt to be Impediments to

Conducting Business Abroad

Interestingly, the study indicates that a small number of firms
encountered IP-related impediments in conducting their business

outside Canada. Between 8 and 21 percent of the firms in each of the
four groups have encountered problems or disincentives in tﬁe export of
goods or services. Firms in the po R & D Performers group and the
High Technology group (21 percent and 17 percent respectively), which
hold IPRs abroad, have encountered the most problems. The losses,
estimated by sixteen firms able to provide data, totalled $27 million

in 1987.

The country mentioned the most frequently for problems/disincentives
abroad is the United States. It received 15 of 63 mentions. The fact
that such a lafge percentage of Canadian exports go to the United
States explains why Canadian firms do not regard foreign IPRs as a
serious: impediment to doing business. Infringements of IPRs is not a
serious problem in the United States and the volume that Canadian firms
export to other countries may not be sizeable enough. to indicate

whether there are major impediments.
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Several Firms Have Insufficient Knowledge/Expertise on. Intellectual

Property Rights and Require More Information

A significant number of respondent firms stated that they have

insufficient knowledge or expertise with respect to IPRs. Not

surprisingly, most of the Top R&D Performers, with substantive R&D
capabilities, feel.they have adequate resources with respect to IPRs.
However, 22 to 35 percent of the firms in the other groups feel they
do not have sufficient expertise, considering both internal and
external respurces; In fact, many firms are iptefested in receiving
infdfmation on the appropriateness of various IPRs for their
bﬁsinesses; Firms with smaller sales were more likely to state they

had insufficient.expertise,.

Several Firms Have Had Difficulty Registering Intellectual Property
Rights '

Firms from all sectors, with the exception of Major Copyright Users,

have difficulty with the registering of IPRs. Common difficulties are

" the cost and time associated with registering/obtaining an IPR.

Patents and trade marks were identified most often as being expensive
or time consuming to register. There were only a few firms in the

Major Copyright Users group expressing problems with the registry of
IPRs. This is the anticipated result since copyrights do not need to
be registefe&.tO‘be protected and there is little effort involved in

registering them.

A related finding was that a large percentage of firms were using

informal sources to acquire information on IPRs rather than use the

Canadian registries. A few firms, particularly small- and medium-

sized, suggested that literature should be more readily available.
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INTRODUCTION

This report presents the findings of an industry survey of intellectual
preperty rights (IPRs) in Canada. The survey was conducted by Price
Waterhouse on behalf of Industry, Science and Technology Canada, Consumer

and Corporate Affairs Canada and the Science Council of Canada.

The report is organized into seven .chapters. The remainder of this' chapter
presents background information on the study, the study objectives and
outlines .our approach to the work. Key findings from the study are
presented inIChapter'II. The detailed findings for each of the four

categories examined, the TepAlOO Research and Development (R&D) firms in

' Canada, High Technology firms, Medium -and Low Technology firms and Major

Copyright Users, are presented in Chapters IITI to VI. A summary of the

major.findings'is'provided in Chapter VII.

1.. Baekground

" Originally, intellectual property referred to the rights given to an

individual/business through copYright (for example, in a book, artistic
performanee, and/or-musical recording). Now, itirefers to a much bfoader
range of rights defined as "industrial property". The three primary forms
of IPRs currently in use are éaﬁents, trade marks and cepyrights. Other
forms of intellectual property include trade secrets/know how agreements,
industrial designs, integrated circuit designs and plant breeders’' rights.

This study examines.all IPRs, which are described briefly in Appendix A.

IPRs help prdvide a balance to the innovation process., They are used to

~ protect the works of a .creator or inmovator as. well as to diffuse knowledge

throughout society. On the one hand, IPRs ensure that creators or
innovators receive adequate returns on their investments by preventing works

from being easily copied. If the intellectual property could be easily




copied it could be marketed at a lower price, since the initial costs

.involved in investing or creating the work would not be incurred. This

would prevent the creator or inventor from receiVing the full benefit of
innovation. In such an environment, innovation would be discouraged since
there would be a reduced econoﬁic incentive to create or invent. On the
other hand, it is necessary that intellectual property protection not be so
stringeﬁt that it impedes the diffusion of knowledge or technology within
thefsbciety., New technology is one of the key forces in sustaining economic
'growth. The spreading of technical information resulting from innovation or
creations helps promotevthe development of new ideas and new produéts and

processes.
2. Study Objectives

The federal government has established a Steering Committee to examine
Canadian industry'’s attitudes, practices and interests with respect to IPR.
The committee consists of representatives from the Department of Industry,
Science and Technology Canada, Consumer and Corporate Affairs Canada and the

Science Cbuﬁcil of Canada.,

Price Waterhouse was contracted by the Steering Committee in August, 1988 to

conduct a survey to -identify the impact of intellectual property on the
economic and trade performance of specific Canadian industries and on the
investment and other business decisions of Canadian companies. The specific

objectives of the study, as stated in the Terms of Reference, were to:
) construct a profile of how Canadian industry uses
" intellectual property rights in its activities;

= gather information on industry experience with and
attitudes to intellectual property protection;

. gather details on the problems encountered by high,
medium and low technology firms;




= determine the adequacy of Canada'’s current intellectual
property system and identify possible gaps in the range
and type of intellectual property protection provided to
‘Canadian industry;

= identify domestic IP laws, practices or administrative
procedures which create difficulties for Canadian firms
‘during the innovation, transfer of technology or
productlon stages,

" identify where the IPR system has encouraged or
discouraged Canadian firms from carrying out research or
developing new technologies;

" identify where Canadian firms have encountered problems
or disincentives in domestic sales because of laws or
practices related to intellectual property protection
in Canada and other countries;

" identify where Canadian firms have encountered problems
or disincentives in the export of goods or services.
because of laws or practices related to intellectual
property protection; .

= identify where Canadian firms have encountered
difficulties in gaining access to foreign technologies,
particularly as a result of the protection of
intellectual property rights or as a result of
technological protectionism;

= assess how intellectual property rights and practices
are likely to evolve in relation to new technologies and
the trading environment.

3. Approach
The approach. to. the study on intellectual property included the.foliowing:

= a review of the current literature on IPRs in Canada and
abroad identified by the Steering Committee, industry
associations, experts in the field and a literature
search; ,

) interviews with relevant individuals from Consumer and
Corporate Affairs Canada and Industry, Science and’
Technology Canada; and.




= a. telephone survey of 900 firms in selected sectors of
the Canadian economy. ’

The primary data collection approach was the telephone .survey of selected
sectors of the Canadian economy. The questionnaire, which is presented in
Appendix B, was administefed to firms in high, medium aﬁd low technology
industries as well as major users of copyrights. The Steering Committee
proposed that the sample of 900 firms be allocated to the selected groups as
follows: | | .

L Top R&D Pefformers _ o 1 100\

8 High Techrology | . 300*

& . Medium and Low .Technology 400

e Major Copyright Users 100 .

Price Waterhouse surveyed 100 firms reported as. the Top R&D:Performers in

 Canada. The list of. firms was compiled using the following sources: the

results of a survey :conducted annually by'the FinancialiPost; the Statistics
Canada "Directory of Indusfrial Research and Development Facilities in
Canada, 1986": the AdVancéd-Industrial Materials 1988 Canadian Sourcebook
and the 1988 Canadian Biotechnology Industry Sourcebook. The list of the

Top 100 R&D.Performers which were interviewed is presented in Appendix C.

Also surveyed was a sample of firms from the High Technology, Medium and Low
Technology, and Major Copyright Users groups. The 320 firms in the High
Technology‘group~Were raﬁdomly sampléd from a population of 1,850 firms.
This sample size ensures that the findings are statistically reliable,

within two percentage points, 99 percent of the -time.

8
W

The sample of high technology firms was selected randomly. In our
initial selection 20 firms from the Top 100 R&D Performers were
selected. An additional 20 firms were selected to ensure 400 firms
were contacted from both groups. As a result, 320 firms from the High
Technology group were surveyed.




-SECTORS INCLUDED IN THE SURVEYS OF MEDIUM AND 1OW

TECHNOLOGY FIRMS . AND MAJOR USERS OF COPYRIGHT

. Medium and Low Technology

m =2 @M
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clothing;

food processing; : -
breweries, wineries and distilleries;
dairy industry;

furniture;

metal fabrication;

agricultural implements;

motor vehicles and parts;

jewellery manufacturers; and
sporting goods and toys.

Majoxr Copyright Users

Entertainment/cultural sectors

B
o

sound recording and music publishers;
film producers; and
book publisher.

Business sexrvices sectors

architects;
advertising; and
consulting engineers.

EXHIBIT 1.3.1




The survey of the Medium and Low Technology group and the Major Copyright
Users group included firms from several sectors, as indicated in Exhibit
1.3.1, on the opposite page. The sectors included in these groups were

determined based on discussions with the Steering Committee and interviews

- with Consumer and Corporate Affairs Canada. Sectors were included if it was

felt that they use or had significant potential for using IPRs. The sample
size selected allowed the identification of issues and major trends in
particular sectors. The sample size was not sufficient to provide

statistically significant quantitative information,

Appendix D provides the detailed methodology for the study, which includes

the bibliography .used during the study and the analysis plan.




OVERVIEW OF FINDINGS
1. Introduction

The findings have been organized into five chapters. This first chapter
provides key findings and similarities between groups, including the overall
résponse rate'fof the survey. The remaining four chapters present more
detailed findings on each of the  groups. examined: the Top 100 R&D
Performers, High Technology firms, Medium and Low Technology firms and Major

Copyright Users.
Each chapter provides information on the following:

profile of responding firms;

use of Canadian intellectual property rights;
-satisfaction with Canadian intellectual property rights;
use of and satisfaction with licensing agreements;
effects of foreign intellectual property rights on
Canadian firms' external interests;

"problems with counterfeiting/displacement in Canada;
involvement with litigation concerning IPRs;

use of and problems concerning the importation of IPRs.

As indicated in the approach section, the objectives related to the four
groups of firms were different. The objective of the Top 100 R&D survey was

to obtain information on the firms conducting a large percentage of R&D in

‘Canada. For High Technology, a sufficiently large random sample of High

Technology firms was drawn in order that the findings could be extrapolated
to all High Technology firms in-Canada. On the other hand, the number of
Medium and-Low Technology'and Major Copyright Users surveyed were primarily

for issue identification. Given the diversity in the study'’s objecfives and

 the variance in the percentage of the population surveyed for each group,

the findings cannot be reported for all firms. As a result, this chapter
will not attempt to draw overall conclusions but to demonstrate

similarities and differences among the groups.




For ease in reading the findings, we have sometimes substituted the

following words for the actual percentages:

very few . 1 - 10%

a minority 11 - 40%
about half 41 -_66%‘
a large number 61 -.80%
most © 81 -100%

In addition, the 5-point Likert scale used in the questionnaire was
collapsed into a 3-point scale. This was done in order to conduct analyses
that would provide meaningful and.statistically significant results. The

following diagram displays the way in which the scale was collapsed:

1 2 3 4 5
NOT AT ALL SOMEWHAT _ A GREAT DEAL
A\ 4
1 3 5

NOT VERY MUCH- SOMEWHAT . VERY MUCH
2. Profile of Responding Firms

By December'S, 1988, 733 questionnaires had been completed, for a response
rate of 81 percent, as ihdicated in Exhibit 3.2.1.  Only 729 firms actually
responded to the survey, but three firms had their divisions respond
separately to the survey. Of the 900 firms selected for the survey, 22
firmsvwe;e not applicable (i.e., they were not a manufacturer or a service

provider) and 3 firms had moved or closed. While attempts were made to




EXHIBIT 3.2.2

OVERALL

TOP 100 R & D
| PERFORMERS

HIGH
TECHNOLOGY
FIRMS

MEDIUM
: AND LOW

TECHNOLOGY

MAJOR
COPYRIGHT
USERS




replace respondents outside the scope of the study, time did not permit the
selection of alternate firms. Excluding these 25 firms, the response rate

was 83 percent as indicated below.

EXHIBIT 3.2.1.

- Number Percentage *
Completed A 729 ' 83 %
‘Refused . 74 8 %
No Response 72 8 %
TOTAL . 875 100 %

Ed

Does Not Add Up Due to Rounding

The response rate for each of the study areas is reported in. Exhibit

3.2.2., on _the opposite page. ‘There were 19 completed questionnaires (18
firms) appearing in both the survey of the Top R&D Performers and the High
Technology group due to the random selection of 20 firms from the Top 100
R&D list.

Reported sales for firms in the four groups varies tremendously, as
indicated in Exhibit 3.2.3. The Top R&D Performers have the highest sales
v(aimost 70'p§rcent have sales over $100 million), followed by High
Technology, Medium and Low Technology and‘MajorVCopyright Users. As
expected, there is a correlatién between the sales of firms and the number

of employees.




EXHIBIT 3.2.3

1987 SALES OF RESPONDENTS
SALES | | Medim & | Major
‘ \ " Top R & D High Low Copyright
(IN MILLION $s) Performersj Technology]Technology* Users* |- TOTAL
$1 or Less | 22 | 29% 30% 53z | 29%
$1.1 to $5 2% 22% 1% 28% 25%
$5.1 to $2.5 9% 22% 25% 12% 20%
$25.1 to $100 | T 15% 8% 6% 11%
$100.1 to $500 4% 7% 4, - 8%
Over $500 Coasz | syt | s - 7%

* Does Not Add Up Due to Rounding

The R&D expenditures of the four groups also varies significantly. The Top
R&D firms have the highest R&D. expenditures ﬁer firm. 'Nineteen percent of
the firms in the Top R&D Performers group conducted over $25 million in R&D
in 1987. ‘ '

Firms'’ ratings on whether they have sufficient expertise or kﬁowledge
(considering both internal and external resources) with respect to IPRs

also varies significantly. Not surprisingly, most of the Top R&D
Performers, with substantive R&D capabilities, feel they have adequate
resources with fespect to IPRSL However, between 20 and 35 percent of the
firms in the other groups feel that.the necessary expertise is not .
available to them. With respect to firms in the High Technology group,

the smaller firms were more likely to state that they do not have sufficient

expertise or knowledge.
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3. Use of Canadian Intellectual Property Rights
The use of IPRs among the four groups varies significantly, as indicated in

Exhibit 3.3.1. Only 3 percent of the Top R&D Performers groﬁp_do not use

any IPRs compared to 29 percent of Medium and Low Technology firms.

EXHIBIT 3.3.1 -

PERCENTAGE DISTRIBUTION OF INTELLECTUAL
'PROPERTY RIGHTS
NUMBER ' Major
OF Top R & D High Medium & Low .{ Copyright
IPRs USED| Performers | Technology*] Technology Users TOTAL
(n=093) | (n=269) (n = 307) (n = 83) f{(n=733)
. None 3% , 17% 29% 24% C21%
One 3% 15% , 37% 46% - 26%
‘Two 10% 26% - 14% | 21% 19%
Three 30% 26% 13% 6% 19%
Four - 30% 14% 5% 2% 10%
Five | 247, 3% 2% 1% 5%

© * Does Not Add Up Due . to Rounding

Not only is there variation among the four groups in the percentage of

. firms using a particular type of IPR, there is also variation between
sectors. For éxample, fi;ms‘in software development, in both the Top R&D
Performers and High Technology groups, differ from other firms where the
most frequently used IPR is trade marks. Firms in software development
favour copyrights, as do firms in the Major Copyright Users group. In

almost all instances, sectors in the Top R&D Performers group have a higher
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" percentage of firms using IPRs than sectors in the High'Technology group,

which is not surprising given the size of these firms.

Both registered and unregistered trade marks and’ copyrights are included in
the study data. With respect to these IPRs, protection is not dependent on
registration and, hence, many‘firms‘do not register their trade marks or
copyrights. While efforts were made to indicate whether firms had
registered or unregistered IPRs, this information was not always  reported by
firms. Firms often knew they had a trade mark but were not certain whether
it was actually registered.  As a result, we have combined our data on both
registered and unregistered IPRs. In a similar vein, we have combined
information on trade secrets with data on confidentiality agreements and

non-disclosure agreements, since they relate to the same set of statutes.

The four groups spent differing amounts,‘considering government, légal and

. administrative costs, on registering/obtaining an IPR. In all groups that

indicated both the number and cost of registering/obtaining IPRs, the
average amount spent was $1,500 for copyrights,_$4,200 for patents, $3,100

for industrial designs and $1,800 for. trade marks.

The averagé expenditure for a patent ranged from a high of $7,200 in the
Medium and Low Technology group to a low of $3,600 in the Top R&D

Performers group. One would expect unit costs to be highef for firms that
use IPRs the ieast often and feel that they do not have sufficient expertise
or knowledge available’on IPRs, such as those in the Medium and Low
Technology group. Similafly, it is. not surprising that the per unit cost
for a patent is the loweét for the Top R&D Performers that use IPRs
extensively. The findings indicated decreasing marginal costs for all

groups as firns obtained more than one patent.

The average expenditures.for a copyright or industrial design appear high.

Registration of copyright in Canada is optional, not compulsory.
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Essentially a person can register a copyright for approximately $100 and
reeuests for régistratien are not opposed‘in any way. ' The only requirement
is a one page submission in standard format, as per the Copyright Rules,
available at no charge from the Canadian Government Publishing Centre.
Similarly, the average cost of industrial designe is.quite high coﬁsidering
the work required. Because of tﬁepapparent discrepancy, these numbers were
double checked for accuracy. A possible expianation could be that

negotiation costs were included.

Interestingly, the percentage of firms ueing IPRs to acquire information
also varies. Information on other firms' IPRs is useful for improving or
enhancing products/services/technologies, accelerating research, decreasing
costs, etc. The Top R&D Performers (79 percent) .compared to the other three

groups (between 26 and 55 percent) are much more llkely to use IPRs to

“acquire informatiom. This is probably because’ they have the resources and

are aware of the advantages of using IPRs for this purpose

For all groupstlinformal discussion with other firms is the technique used
most frequently.to acquire information. It is not>surprising that firms
prefer -informal methods to acquire information rather than examining
registries/systems. The Caﬁadian‘patentpsystem, while in theory a public
system available to everyone to look for and obtain_eopies of patents, is
not extremely accessible. - The Patent Office publication, which is published
several times a year, oniy»contains the title of patents granted and the
.name of the owner. It does not_iﬁclude a description of the patent. UWhile
this information can be»made avallable, it must be pursued by interested
parties. The Industrial. Design Office has no publication at all. The Trade
Marks Office has a falrly informative publication but thls really only
relates :to trade marks that are belng applled for and cannot readily be used
as a source for technologlcal information. The Intellectual Property
Directorate of CCAC is planning.to fully automate its three offices in an

effort to address these concerns.
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At least half of firm in the Top R&D Performers group and theAHigh

Technology group, who had the following corporate goals, indicated the

Canadian IPRs had somewhat or a great deal facilitated the achievement of

their goals:

B acquiring exclusivity in a product or service;

® acquiring domestic technologies from other companies;

B encouraging‘in-house creative and/or innovate activity;
" maintaining/increasing domestic market shares;

5 establishing joint ventures in Canada; and

®  obtaining adequate return on investments.

4. Satisfaction with Canadian Intellectual Property Rights

Satisfaction with the protection given by. Canadian intellectual property

laws is comparable for all groups (between 39 and 42 percent of the firms

are very satisfied), except High Technology where only 27 percent of the

firms are satisfied. The dissatisfaction rates among the four groups, shown

in Exhibit 3.4.1. on the opposite page, ranged from a high of 30 percent for

High Technology firms to a low of 15 percent for the Top R & D Performers.

One possible explanation for the higher_diésatisfaction.levels by the High
»Technology group could be that these firms, which 'indicate more use of IPRs
than:Medium and Low Technology‘and Majof Copyright Users, are more aware of
problems with Canadian intellectual property laws that especially confront
small busineéses. Over fifty percent of firms in the High Technology group

have sales under $5 millon. As discussed in more detail below;wit is not

. surprising that the Top R&D Performers, which have large sales, indicate
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high satisfaction levels. The study indicates that larger firms (i.e., with
higher‘sales) are more inclined to be satisfied with IPRs and smaller firms

are more inclined to be dissatisfied. Smaller firms believe they are caught

in a system that protects larger firms, but offers insufficient protection

for smaller firms that cannot afford the costs to register and enforce their

rights.

Within the High Technology group, firms in: software development have the
highest dissatisfaction levels (45 percent). Software developers in the Top

R&D Performers group also have high dissatisfaction levels, although the

levels are lower than firms in the High Techﬁology group. The difference in
these two groups may be partially explained by the fact that smaller firms
tend to be more dissatisfied-and that firms in the High Technology group on

average are smaller. The dissatisfaction levels of software developers were

not reflected in the findings for other Major Copyright Users, such as book

publishers, film producers and sound recorders.

It should be noted that the findings from software development should be

‘viewed with some caution. Since the Copyright Act was only recently amended

in June 1988 to improve oopyright protection for software, firms indicating

dissatisfaction may reflect three different perspectives:

e those firms commenting on the inadequate protection for
software based on their knowledge of the Act before it
was amended;

LR those firms commenting on the new Act but without fully
appreciating its impact on the protection of software;
‘and '

® those firms commenting that while they are aware of the

'new Act, they still have concerns about the level of
protection it provides. ' '

High levels of dissatisfaction were also expressed by firms in

biotechnology (both in the‘TopiR&D Performers and in the High Technology




EXHIBIT 3.4.2

REASONS FIRMS- ARE DISSATISFIED WITH
CANADIAN INTELLECTUAL PROPERTY RIGHTS

PERCENTAGE, OF TOTAL MENTIONS

BY SURVEY
Top ) Medium Major
R&D High and Copyright] TOTAL*
Performers)Technology| Low Users (n=

(n=68) (n=149)%*| (n=100)| (n=24) 323) %

Insufficent/Iﬁcomplete

Protection 22 % 24 % 28 % 38 % 26 %
Protection Is Too Long/

Expensive/Tedious to 19 % 13 % 13 % 4 7% 14 %
Acquire '
Legislation is Needed 13 % 9 % - - 6 %
Enforcement is Not

Sufficient 12 % 14 % 14 % 29 % 15 %
International Registry/

Protection is Needed 6 % 3% - - 1%
Courts/Lawyers Are

Expensive 6 % 10 % 25 % 17 % 14 %
Length of Protection

is Not Sufficient b % 4 % - - 2 %
Information Required

Too Detailed - 6 % ' 2 % 4 % 4 7
More Information Needed

on IPRs - 4% 1% - 2 %
Other 18 % 11 % 17 % 8 % 15 %
* Totals do not match the totals of the four groups because of firms in

both the Top R&D Group and the High Technology Group.

%%  Does Not Add Up Due to Rounding. -
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groups). It is their contention that IPRs have not.kept pace with changes

in technology.

Exhibit 3.4.2., on_the opposite page, indicates the major reasons why firms
in each group are dissatisfied. As illustrated, the greatest number of
firms refer to insufficient/incomplete protection. Almost fifty percent of

the comments on'insufficient/incomplete protection refer to copyrights, many

-of these by software developers and Major Copyright Users. Firms in the

Medium and. Low Technology group, especially firms involved in the
manufacture of clothing, furniture and jeweliery, state that protection is
not sufficient because their competitors could make only the slightest

chaﬁge and steal their designs.

Dissatisfaction related to the enforcement of IPRs was primarily directed at
copyrights and patents. This concern was mentioned the most often by Major
Copyright Users. Over half of these firms were dissatisfied with the

ﬁidespread photocopying of copyrighted materials.

Several firms expressed dissatisfaction with registering/obtaining IPRs.

Concerns included the length of time it took to get intellectual property

. registered, the cost of registration and the paperwork. Most firms were

dissatisfied with the registering of patents. One firm remarked that the
costs are excessive - 4 to 5,000 dollars for registering a patent as well as
maintenance costs. ‘A few firms felt the Canadian Patent Office was too slow
in processing. Concerns were also expressed over registering/obtaining
other IPRs. One firm stated it was faster to 1icenée other firms to use

‘their trade mark than obtaining the trade mark.

Most firms feel that Canadian IPRs have a neutral or positive impact on the
level of R&D they conduct in Canada. Firms from the High Technology group
are the most inclined (14ipercent) to feel that Canadian IPRs discourage the

amount of R&D they conduct in Canada. Within the High Technology Group,
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biotechnology firms, in partioular, feel that GCanadian IPRs discourage their
Canadian R&D (39 percent). This finding isboonsistent with other concerns
expressed by Biotechnology firms. Although Canadian legislation has been
proposed from time to time for plaht breeders’ rights and biotechnological
materials, interviewees indicated that the absence of such legislation in
Canada has-caused them to take measures to avoid infringement or

counterfeiting. For example, firms reported that they have decreased their

R&D in Canada, registered their intellectual property in other countries and

_then licensed it in Canada and/or have decreased or stopped using their

intellectual property in Canada.

5. Use of and Satisfaction with Licensing Agreements
A total of 139 firms reported high earnings ($287 million) from licensing
agreements wifh'other firms in Canada and the United States. Firms in the
Top” R&D Performers group accounted for 73 percent of ‘the royalty paymentsf
A higher percentage of firms reported earnings from licensing agreements

with firms outside Canada.

There are more firms entering into licensing agreements as the licensee
than as the licensor. ~Interestingly, the Top R&D Performers and the High
Technology firhs were obtaining much more revenue for licenses then they
were paying for licenses. There were few firms that were both the licensee

and the licensor.

Substantial revenues are being paid to acquire licensing agreements. The
amoont spent on royalty payments for licensing agreements varies among the
groups, from a high of $129 million in total (average of $3 million per
firm) for the Top R&D Performers to a low of $20 million in total (average
of $346,000 per firm) for the Medium and Low Techmnology group. Tﬁis is not
surprising since Canada has always been a net importer of technology and

consequently a net exporter of Canadian dollars for that technology.
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The majdrity.bf firms are satisfied or neutral about the conditions of

their licensing agreements. - Dissatisfaction ranged from a high of 13

percent with Medium and Low Téchnology firms to a low of 4 percent for
Major Coﬁyright Users. These numbers,:glthough not large, are surprising
given the fact that the'fifmé.entered into,the,égreements. Successful
licensing agreements are a matter of negotiatidh*followed by the proper
drafting of the‘contracf;--Tﬁe numbers may'méan»thét,the skills of the
negotiators are inadequate and/of that the professional support is not up to

standard in this specialty in Canada.

Firms dissatisfied with their licensing agreements. are mostly dissatisfied-
with the conditions of the agreements, the cost, or the protection given.

Firms indicated that restrictive conditions on their licensing agreements

-include restricting their territory, giving a short time frame and

preventing them from sub-licensing. Costs refer to the royalty payments as

well as whether the firms»receiﬁed'value for their money.

“6, . Problems with Counterfeiting/Displacement_in Canada

.Between 31 and 40 percent of the firms in all of the four groups feel that

their IPRs have been infringed upon or violated in the last three years in
Canada. The degree of seriousness of the infringement/violation varies

among firms and-by IPR as shown in Exhibit 3.6.1.
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© EXHIBIT 3.6.1

PERCENTAGE OF FIRMS THAT INDICATED
INFRINGEMENTS/VIOLATIONS WERE QUITE SERIOUS
‘ Medium & | Major :

INTELLECTUAL Top R & D'| High Low Copyright

PROPERTY RIGHTS . Performers|Technologyj Technology Users TOTAL.
Copyrights _ 36% 48% 70% 33% 49%
Patents = 53% | 64% 43% - 54%
Industrial Designs - 20% 43% 4L6% - 41%
Trade Secrets 17% 50% 29% - 35%
Trade Marks 29% 23% 469 33% 37

It is iﬁtefesting to note that the Top R&D firms consider infringement of
their patents more serious than violation of their trade secrets. These are

the firms that have the resources to enforce their rights. It may be that

‘they feel the courts are not pro-patent. It is, however, consistent with

the trend to favour trade secrets over patents for technology protection in

some areas.

While the percentage of firms in the Medium and Low Technology group
consider infringements on copyrights: to be quite high, only ten firms

responded to the question.

In the High Technology group, the largest percentage of firms that have
been infringed.dpon or:violated are in communication and other electronic
industries equipment (63 percent), primary resource industries (50 percent)
and software development (40Ipercent). These findings are similar to the

findings by sector ofrthe Top R&D Performers. In the Top R&D group, a large
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percentage of pharmaceutical manufacturers (50 percent) were also infringed

upon.

A large percentage of furniture manufacturers, in the Medium and Low
Technology group, and firms from the cultural/entertainment sector, in the

Major .Copyright Users Group, indicated they had been infringed upon.

0f 54 firms responding, the  total losses in revenue/income domestically in

1987 due to counterfeiting were $104 million. The distribution of the

‘losses between the four groups was as follows:

» Top R&D Performers | $57 million
. High Technology $10 million
= "Medium and Low Technology - $32 million
® Major Copyright Users $ 5 million

The large losses reported by the Medium and. Low Technology group are

primarily from one firm.

7. Effects of Foreign Intellectual Property Rights on Canadian Firms'’

External Interests

The pércentage of firms holding IPRs abroad varies among the groups, as

indicated on the following page.

s - Top R&D Performers 73 percent
® High Technology 42 percent
® Medium. and Low Technology 33 pefcent

LR Major Copyright Users 34 percent

In the High Technology group the sectors least likely to have IPRs abroad

are pharmaceutical companies (23 percent) and software developers (32




EXHIBIT 3.7.1

PROBLEMS OR DISINCENTIVES ENCOUNTERED

ABROAD

BY SURVEY

PERCENTAGE OF TOTAI. MENTIONS
FOR ALL GROUPS
Top Medium Major
REASONS R&D High and Copyright| TOTAL**
Performers|Technology| Low Users ‘
(n=26)* (n=37) (n=20) (n=3) (n=79) .
i % i % # | % 1# % # 1%
1]
Infringements/Piracy
Counterfeiting 5 |23 % 4 19 |51 %) 4 |20 %Y 2 |40 % 28135 %
Lack of Penalties/
Remedies 5123 9% 4 111 %4 1 4 {20 %} - - 11|14 %
Restrictions or Practices
of Foreign Governments 6 |27 % 3 8 % 1 5 %y - - 10(13 %
Expense/Length of Time
To Register IP 2191% 3 8 % 9 145 %} 1 |20 % 15119 %
Difficult to Learn
International Laws/
Procedures 1 5% 31.81% 1 5 % - - 5( 6 %4
Countries Refusing to
Pay Royalties 1 5 % 1 3% - - 1120 % 21 3 %4
Other 21 9% 4 |11 % 1 Sl L1 |20 % 8110 %
1 I L
* Does Not Add Up Due to Rounding
ok Totalé do not match the totals of the four groups because of firms in

both the Top R&D Group and the High Technology Group.
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percent). There is a significant relationship between the size of the firm
and whether it holds IPRs abroad. .Firms with large sales are the most
likeiy‘to hold IPRs abroad.

The Top R&D Performers have the largest pércentage of firms exporting (over
90 percent); while Major Copyright Users gfoup have the fewest firms
exporting (25 percent). The extensive amount of exporting by the Top R&D
firms is not surprising given the established linkage between R&D

performance and exports.

As indicated previously, 139 firms reported earning of $287 million from

licensing‘égreements with other firms in Canada and abroad. Firms in the

VTop R&D group accounted for 73 percent of the royalty payments.

Between 8 and 21 percent of the firms across the four groups have

encountered problems or disincentives in~expofting. Firms in the Top R&D
Performers group, which hold the most IPRs abroad, have encountered the most

problems (21 percent).

SixteenAfirms'estimated their total losses in revenue in 1987 at $27

million because of problems or disincentives faced abroad. Twelve of these

firms are in the Top R&D or High.Technology group. Four of the firms in the
Top R&D Performers accounted for $14 million in lost revenue and 8 firms in

the. High Technology group accounted for $12 million in losses.

Problems or disincentives encountered ébroad are listed in Exhibit 3.7.1, on.
the opposite page. As indicated, a major difficulty listed by all sectors
is infringements, counterfeiting and piracy (35 percent of the total

mentions).

In the High Technology group, over fifty percent of software developers

stated that infringements are a problem abroad. Many countries were
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identified by firms as areas where infringements occur. The area mentioned

‘most often was Asia/Far East (7 mentions). The countries mentioned in

Asia/Far East include Japan (2), newly-industrialized countries (1) and the
remainder of Asia (4). The areas where firms stated they had

problems/disincéntives-related_toﬂIPRs include:

Asia/Far East. o 7 mentions
United States K ' 3 mentions
Central/Latin/South America 3-mentions

" All countries, many countries 10 mentions

Asia/Far East, followed by Central/Latin/South America, were also the areas

.~ identified the most often for other problems or disincentives encountered

abroad. The country~mentioned most frequently for problems/disincentives
was. the United Stateé (15 mentions). This is accounted for by the large
amount of Canadian exports goiﬁg to the U.S. Indeed, the fact that most
Canadian exports ‘go to the U:S. probably explains why Canadian firms do not
regard forelgn IPRs as a serious lmpedlment to. doing business. Their volume
of exports is not sizeable enough in other countries to determine whether

there are maJor impediments for doing business.

8. - Use of and Problems with the Importation of IPRs

Few firms in each of the. four groups have been hindered or prevented from

importing components/materlals, machinery/equipment or technologles that

embodied IPRs

TheitYpes of difficulties that‘have been.encountered by the firms included
problems with re-exports and foreign and Canadian customs
practices/policies. ‘The countfy mentioned most frequently is. the: United

States.
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9. Involvement with Litigation Concerning IPRs

Most firms have not to-date.been involved in a court case related to IPRs,
with the exception of the Top R&D Performers, where approximately 50 percent.
of the firms have>been involved: in iitigation. With respect to the other
groups, between 31 to 40 percent have considered launching or have been
threatened with legal éction. Larger firms are much more. likely than

smaller firms to be involved in a court case..

For those filrms involwved in a court cése, the IPRs involved vary among
groups. The Top R&D group and the High Techmology group are more likely to

have a case revolve around patents, while the court cases of the Medium and

~Low Technology firms are more likely to focus on trade marks. Not

' surprisingly, the cases of the Major Copyright Users involve copyrights.

The cost of the litigation varies tremendously within each group, from a low
of one thousand dollars to a high of $1 to 3 million. Altogether, 106 firms

estimated their court costs to total $22 million.

Of the firms involved in a court case, the percentage dissatisfied with the
court process ranges betweéﬁ 30 and 56 percent across the groups. Major
Copyright Users and High Technology (both over 50 percent) have the largest
percentage of dissatisfied firms. While firms from the Top R&D group tend
to list the outcome/result of the litigation as their major reason for

dissatisfaction, the other groups point to the cost of the court case.

Smaller firms were only slightly more dissatisfied with the court case.
This is partly explained by the fact that smaller firms were much less
likely to use litigation. Smaller firms especially complain that
litigation is expensive and often a tool to be used by the powerful firms
that have the resources to dissuade newcomers or smaller firms, or to delay

the proceedings to exhaust the smaller firms'’ resources.
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TOP 100 RESEARCH AND DEVELOPMENT ' PERFORMERS- IN. CANADA
This‘Section reports the findings from the survey conducted with the Top 100

R&D Performers in Canada.  The list of R&D performers was derived using

published lists of firms' R&D expendltures such ‘as the Financial Post survey

Jand government d1rector1es on. R&D.

The major findings-relatedftd the Top 100 R&D-Perfor@ers are provided below.

« Most firms are using Canadian and foreign IPRs. The type of
Canadian IPRs which the largest percentage of firms indicated they
are using are trade marks, patents and trade secrets. In terms of
the number registéred, the most popular IPR is patents.

" Most firms stated that they are neutral or very satisfied with
: Canadian IPRs. Firms from the biotechnology sector tended to be
 the most dissatisfied. The . two major reasons given by firms for
dissatisfaction with Canadlan IPRs are 1) that they provided
1nsuff1c1ent/1ncomplete protectlon or 2) that it takes too long/is
too costly to register IPRs. A larger percentage of firms in the
'semi-refined materials and primary resources, software development
and electrical and electronic. products ‘industries. indicated
reasons for dissatisfaction.

‘,“‘ Only a handful of firms stared that they have encountered problems

or disincentives related to intellectual property protectlon
abroad. .
= eAquty~percent of the firms stated that their IPRs have been

infringed upon or violated in the past three years.
Infringements/violations on patents were identified as the most
serious. Six firms indicated that they lost approximately $57
million in total income/revenue in 1987 due to counterfeiting.

E Approximately half of the firms: surveyed have been involved in a
~ court case and half of the remaining firms have considered
launching or have been:threatened with legal action regarding
. IPRs. Alwmost 40 percent were dissatisfied with the court case,
primarily because of the outcome/result. :




EXHIBIT 4.1.1

DISTRIBUTION OF THE TOPR & D PERFORMERS’
RESPONSES BY THE SECTOR IN WHICH INTELLECTUAL -
PROPERTY RIGHTS ARE THE MOST SIGNIFICANT*

9% | » | CLOCKWISE FROM TOP

"] Semi-Refined Materials and Primary
) Resourees (n = 21)

Aircraft and Aircraft Paris
industries (n = 12)

Ej Machinery and Fabricated Metals (n = 5)

Chemical and Chemical Products
industries (n = 11)

&\\\ Soitwa;e Development (n = 11}

Electrical and Electronic Products
Industries (including Power Generation)
(n=17) ‘ ' h

Communication and Other Electronic

Equipment {n = 8)

13% | - Other (n = 8)

* Does Not Add Up Due to Rounding
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More detailed findings'are reported under the following:

profile: of responding firms;

use of Canadian intellectual property rights;
satisfaction with Canadian intellectual property rights;
use of and satisfaction with licensing agreements;
problems with counterfelting/displacement in Canada;
effects of foreign intellectual property rights on
Canadian firms’ external interests;

use of and problems concerning the importation of IPRs;
E involvement with litigatlon concerning IPRs.

1. Profile of Responding Firms

Ninety-two firms, out of the 100 contacted, completed a questionnaire. One
firm completed two.questionnaires, in order to adequately cover two
distinct sectors. We have included both of these questionnalres in the

results.

Firms were asked to restrict their responses to the sector in which they
feel IPRs are the most significant. Generally, the sectorbthat firms
identified as being the most significant in terms of IPRs is also the sector
in which they obtained the majority of their sales. Exhibit 4.1.1., on the

opposite page, indicates the responses of firms by sector. - Firms'’ respounses

have been categorized based oﬁ the Standard Industrial Classification (SIC),
with the exception of software development, which has been kept separate for
analysis purposes. BiotechnologyAwas also kept separate for analysis but is
often collapsed into the "other" category to ensure confidentiality of

responses.

The largest percentage of firms restricted.their responses to semi-refined
materials and primary resources. (23 percent). This group consists of the
following industries: crude petroleum aﬁd-natural gas; refined petroleum
and coal products; plastic_produéts; ceramics, paper and allied products;

and primary metals and mining. Electrical and electronic products,
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including power geéneration, represented 18 percent of the responding firms.

Exhibit 4.1.2. indicates' the ﬁoﬁal worldwide sales of responding firms for
1987 by sector. Sixty-two firms (69 percent) indicated that their sales
were above $100 million in 1987. Only 12 firms (i3-percent) had sales below
$25 million. a

EXHIBIT 4.1.2

1987 SALES OF TOP R&D PERFORMERS BY SECTOR

SECTORS Under $25.1 To | $100.1 To |Over $500
o . 1825 Million 100 Million|500 Million| Million
(n =12) (m=16| (u=31)] m=31)

Communicatioh & Oﬁherl
Electronic Equipment . :
Industries® : - u 25% 38% 38%

Electrical & Electronic .
" Products Industries 31% 13% . - 25% 31%

- Software Development , 18% 27% 46% 9%

Chemical and Chemical
Products Industries - o - . 30% 40% 30%

- Aircraft and Aircraft
Parts Industry ‘ 9% 46% 36% 9%

Semi-Refined Materials
and .Primary Resources¥ - 10% . - 29% 62%

Machiﬁery and : ' . . :
Fabricated Metals 20% : - © 60% 20%

Other* 13y 13% 25% 50%
Total® - b 13y 18% 34% 34%

* Does Not Add up Due to Rounding
Missing: 3
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Consistent with their sales, most of the firms interviewed are large, with
over 500 employees (77 percent), as indicated in Exhibit 4.1.3.
EXHIBIT 4.1.3

NUMBER OF | NUMBER |  PERGENTAGE OF
EMPLOYEES | @=9) RESPONDING FIRMS
-Under 100 i 3 3%
101 to 250 | 7 8 %
251 to 500 11 12 %
500 or more | 70 ( 77 %

Missing: 2

There were 77 firms that disclosed their R&D éxpenditures for 1987. Only 5
percent of the firms had R& expenditures under $1 million, while 19
percent had expenditures over $25 million. The breakdown of R&D
expenditures by size of expenditure is presented in Exhibit 4.1.4 (Appendix
E). The average R&D expenditure was approximately $42 million in 1987.
The -average R&D expenditures_based on the size of the firm is indicated iﬁ
Exhibit 4.1.5. |

EXHIBIT 4.1.5

1987 SALES AVERAGEREﬁrgNDITURE‘
’ _ ($000s)
. Under $25 million ‘ $5,695
$25;1 to 100 million | $10,309
$100.1 to 500 million| $22,332
over $500 million | $70,962
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The majority of firms feel that Canadian intellectual property laws either
have had no effect or have had a positive impact on the amount of R&D they
conduct in Canada. Only two perceht'feel the laws, or lack of them,
discourage the amount of R&D they conduct in Canada. There is no
statistically significant relationship between firms’ ratings of the effect

of Canadian IPRs on the amount of R&D their firms conduct in Canadd and the

. sector of the firm nor on the amount of R&D the firms conducted in-Canada in

1987.

Over half (57 percent) of the firmé surveyed are over fifty percent

Canadian-owned. Of the firms that are not Canadian-owned, as expected, a

' large number (64 percent) have their parent company located in the United

States. Analysis of firms’ responses with respect to ownership did not

indicate any significant differences.

Most firms feel there is sufficient expertise or knowledge available to
their firm (considering internal and external resources) on IPRs. Only two

peréent of the firms éurveyed feel that they have insufficient expertise.
2. Use of Canadian Intellectual Property Rights

Most firms responding to.the Top R&D Performers survey are using Canadian
IPRs.. Eighty-four percent of the firms indicate they are using three or
more types of IPRs (i.e., patents, copyrights, trade marks, etc.) to protect

‘their innovations/creations. Only three firms indicated they are not using

any IPRs.

The percentage of firms. in each sector using particular IPRs is indicated in

Exhibit 4.2.1. Firms were not questioned on the degree of their use (e.g.,
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Whether~they have 1 or 20 patents) but only if they use that particular
IPR. The largest number of firms indicated they use trade marks. (66
percent), trade secrets (51 percent) and patents (43 percent). Software

developers are most likely to use copyrights, trade marks and trade secrets.

EXHIBIT 4.2.1

INTELLECTUAL PROPERTY RIGHTS USED BY THE TOP
R&D PERFORMERS .

Industrial] Trade | Trade

SECTOR Copyrights] Patents Designs |Secrets] Marks
- (n=58) (n=81). (n=36) (n=73)] (n=79)
Communication and Other | ~ 88 % | 100 % | 71 % 88 % | 88 %
Electronic Equlpment :
Industries
Electrical and © 53 % . 88 % 29 % 71 % 9% %
Electronic Products
Industries
Software Development - 91 % | 55% 18 % 82 % 90 %
Chemical and Chemical 64 4 85 % 73 % - 60 % 82 %
Products Industries i
Aircraft and Aircraft 75 % 100 # 17 % 67 % 67 %
Parts Industry '
Semi-Refined Materials 48 % 95 % 29 % 95 % 95 %
and Primary Resources |
Machinery and Fabricated 20 % 80 % - 80 % 60 % 60 %
. Metals '
Other | 63 % | 883 50 % 100 % | 88

Firms were also asked how many IPRs they have registered over the last three
years. Several firms were not able to provide us with the number of IPRs

registered over the last three years in Canada and, most firms did not have
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readily available information on, the govermment, legal and administrative
costs of registering the IPRs. Thevresponses of the firms that indicated
they did register an IPR is indicated in Exhibit 4.2.2. (Appendix E). There
is a tremendous range in the number of IPRs registered by firms. For
example, with respect to patents, 6 firms stated that they had each obtained
one patent in the past threé years, while 3 firms stated that they had
obtained over 500fpatents each. There were 9 firms that indicated they use

patents but had not obtained any over the last three years.

There is also a great deal of variability in the expenditures of firms,
considering government, legal and administrative costs, in obtaining IPRs.
For example, three firms spent $1,000 to register their copyrights while one
firmlspent $75,000. Since firms vary in the number of IPRs they have, it is
useful to examine the average amount firms spent to register an IPR (listed
in Exhibit 4.2.3). The average cost for obtaining‘an IPR ranged from
approximately $3,600, per'firm for a patent to $800 pef'firm for a
copyright.

The percentage of firms thatblicensed other firms to use . their IPRs over
the l;st'three yeafs‘ranged from a high of 50 percent for patents (38
firms) to 1l percent for industrial designs (4 firms). The number of
licenses firms have in Canada and abroad is.fairly evenly split. Sixty-
three firms indicated how muéh they had earned, during the last three
years, from licensing agreements. Altogether, $209 million was earned from
43 firms (13 firms‘stated~they did not earn any money). Based on the firms
that provided a breakdown of their earnings, a slightly higher percentage
was earned from licensing technology abroad than from domestic licensing.
Interestingly, while more firms had obtained .a license (licensee) than the
number that had licensed other firms (licensor), the average amount‘ébtained
for the license was greater then the aVerage amount spent ($4.9 million

compared to $2.8 million). Few firms were both a licensee and licensor.




EXHIBIT 4.3.1

TOP R & D FIRMS® SATISFACTION WiTH THE PROTECTION GIVEN BY
CANADIAN INTELLECTUAL PROPERTY RIGHTS

MO PP = Z MO DT mM T

NOT VERY NEITHER SATISFIED VERY
SATISFIED NOR DISSATISFIED SATISFIED
(n=13) (n=38) (n=33)

* Does Not Add Up Due o Rounding
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A large number of firms (79 percent) indicated that they use IPRs to
acquire information.  The percentage of these firms that indicated they use
a particular source "quite a bit" to obtain information is presented in
Exhibit 4.2.4, (Appendix E). Of the questions asked directly to firms, the
highest percentage (47 percent) acqﬁire information through discuésions
with other firms. Thirty-eight pefcent of the firms examine patents "quite

a bit" to obtain information.

Three-quarters of thé firms that had "acquiring exclusivity in a product or
service" as a corporate goal, indicéted that Canadian IPRs had either
somewhat or a great deal facilitated the achievement of the goal. Sixty-
nine percent indicated that IPRs encouraged in-house creative and/or
innovative activity and 68 percent stated IPRs helped them acquire domestic

technologies from other companies.
3. Satisfaction with Canadian Intellectual. Property Rights

Exhibit 4.3.1., on _the ogposite page, indicates firms’ satisfaction with the
protection- given by Ganadian intellectual. property laws. Approximately
forty percent of the firms indicated they are satisfied. Firms in the
biotechnology sector (67 percent) are the most dissatisfied with the
protection given by CanadianvIPRs. Firms in Ontario. tended to be more
dissatisfied than firms in other regions. There is mo difference in

satisfaction levels by type of iPRAused;

Firms that are satisfied with Canadian IPRs were asked to rate their ..
satisfaction with the terms of protection given, the subject matter, manner
of enforcement and remedies/penalties. As indicated in Exhibit 4.3.2., a.
large number of firms are very satisfied with the term of protection
provided by the IPR. These firms are most dissatisfied with the

enforcement of and remedies/penalties relating to Ganadian IPRs.
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EXHIBIT 4.3.2

TOP R&D PERFORMERS'
SATISFACTION WITH CANADIAN
INTELLECTUAL PROPERTY RIGHTS
"Not Very Somewhat Very
Satisfied Satisfied Satisfied
Term of Protection Given (n=31)% 7 % 29 % 65 %
Subject Matter (n=31) : 16 % © 29 % 55 %
Manner of Enforcement (n=24)% 21 % 38 % 42 %
Remedies/Penalties (n=23) 22 % 35 % 43 %

* Does Not Add Up Due to Rounding

Firms that ranked their satisfaction between 1 and 3 on the. 5-point scale,
were asked to indicate why they were dissatisfied. Exhibit 4.3.3. (Appendix

E) summarizes their responses. Firms were allowed to mention up to three

IPRs and up to three reasons per IPR. As indicated, the two reasons cited

most often by firms.are that the IPR gives insufficient/incomplete
protection and that it takes too long, costs too much money or is tedious to
acquire protection. Patents and copyrights are the IPRs with which firms
are the most dissatisfied. Of the 15 mentions by firms of
insufficient/incomplete'protéction, 9 of these are directed at copyrights.
Moreover, over half of the mentions of the long, costly process of

regiétering an IPR-refer to patents.

Compared to other sectors, a larger percentage of firms in the semi-refined

. materials and primary resources, software development and electrical and

electronic products industries indicated reasons for dissatisfaction. While
there is no statistically significant relationship between reason given for

dissatisfaction and sector, 35 percent of the reasons given by the semi-
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refined materials and primary resources -sector concern the length of time

and cost associated with obtaining an IPR.

To further pursue their satisfaction with Canadian IPRs, firms were asked if

there were IPRs they would like to use to protect their

innovations/creations but do no use for some reason (i.e. not aware of IPRs,

laws needed currently do not exist, current laws not sufficient, etec.).

Seventeen firms (19 percent) indicated that there are IPRs that they would
like to use to protect their innovations/creations. Firms involved with
software development were the most likely to state there are IPRs they

would like to use.

The IPR mentioned most often by firms as the IPR they would like to use is
patents (over 60 percent of the total mentions). The reasons given for not
currently using the desired IPR are listed. in Exhibit 4.3.4. (Appendix E).
The mostVfrequently mentioned reason is.that the intellectual property
protection is not availablé in Canada. This answer’was primarily given by
firms involved in software protection, plant breeders’ rights and chemical

and chemical products (pharmaceuticals).

Over half of the firms (54 percent) do not believe measures are needed to
facilitate freer movement of products protected-by IPRs in international
trade, while 33 percent feel there is such a need and 13 percent indicated
they do not know. The. majority of firms feei that the adoption of any
measures wWould have no impact on their sales/revenue. Approximately 30
pércent’of the firms indicated that any measures would have a positive

impact on their sales.




4. Use.of and Satisfaction With Licensing Agreements

Three-quarteré of the firms (68) surveyed stated they had obtained a
license from another firm over the last three years. Exhibit 4.4.1
indicates the number of licensing agreements firms entered over the last .
three years. For those firms able and willing to give the number of
egreements, the highest nﬁmber of agreements (195) were for trade '
secrets/kﬁow hew agreements. Although it varied for some IPRs, firms

generally acquired licenses for foreign technology and foreign

products/services.
EXHIBIT 4.4.1
NUMBER OF LICENCING:
‘ _ AGREEMENTS HELD BY THE NUMBER OF
-INTELLECTUAL TOP R&D PERFORMERS IN THE FIRMS
PROPERTY RIGHTS LAST THREE YEARS
Copyrights - 148 11
Patents ' - ; 112 ' 44
Industrial Designs 22 5
Trade Secrets/Know How
Agreements ' 195 19
Integrated Circuit Designs 6 2
Plant Breeders’ Rights - ’ | -

Expenditures pertaining to royalty payments, by the 46 firms that reported
an amount, totalled $129 million over the last three years. The range was

immense: one firm indicated it spent $9,000, whilé another spent $15 million
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(6 firms indicated they did not spend anything). Over 90 percent of the

royalty payments were for licensing agreements with firms abroad.

A large number of the firms (66 percent) reported they are satisfied with
the conditions of their licensing agreements. Eleven firms (16 percent)
stated that licensing agreements in which they are theAlicensee have
imposed excessive restrictions or created difficulties. Five of these
firms feel that the restrictions or difficulties have affected the
profitability of their firm somewhat or a great deal,

, N
Firms responding that they were dissatisfied, as well as those indicating
they were neither satisfied nor dissatisfied with the conditions of their
licensing agreement, were asked to state reasons. Their responses are
indicated in Exhibit 4.4.2. (Appendix E). The cost of the agreements and
the fact that the terms of the agreements are too rigid were the most

frequently mentioned.

Firms that stated their licensing agreements imposed excessive restrictiomns
or created difficultiés were asked to specify the type of problem. These
are presented in Exhibit 4.4.3. (Appendix E). Four firms stated that the
conditions of their agreements were too restrictive. Canadian and foreign
firms (14 mentions), asAopposed to governments (6 mentions), were largely
identified as the source of the restriction or difficulty.

Only one firm had obtained a compﬁlsory license.
5.  Problems With Counterfeiting/Displacement in Canada
Forty percent of the firms stated that their IPRs had. been infringed upon or

violated in Canada in the past three years. The result does not vary

significantly by sector.
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Firms indicating that IPRs had been infringed upon were asked to rate the
seriousness of the infringément/violation for the particular IPRs in use, as
indicated in Exhibit 4.5.1. It is intefesting to note that firms feel that
infringements/violations are the most serious for patents and the least

serious for trade secrets. These are the firms that have the resources to

‘enforce their rights. It may be that they believe the courts are not pro-

‘patents. The percentage of firms very dissatisfied with their court case

was 50 percent for firms using patents and 25 percent for firms using trade

secrets.
EXHIBIT &4.5.1
TOP R&D PERFORMERS’ RATINGS ON THE
'SEVERITY OF INFRINGEMENTS

INTELLECTUAL . Not Very Somewhat
PROPERTY‘RIGHTS ‘Serious ' Serious . Serious
Copyrights (n = 11)  36% 27% 36%%
Patents (n = 15) ; 33% 13% 539
Industrial Designs (n = 3) 80% - 20%
Trade Secrets (n = 12) 42% S Y 17%%
Trade Marks (n = 17) - o 59% 12% 29%

* Does Not Add Up Due to Rounding

Ten of 36 firms (28 percent) state that their Canadian sales have decreased
due to counterfeiting or other infringements. A smaller number (1l percent)
feel that counterfeiting or other infringements have depressed the domestic
price for their product. Six firms indicated that they lost approximately
$57 million in total incdme/revenue domestically in 1987 due to

counterfeiting.
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6. Effects of Foreign Intellectual Property Rights on Canadian Firms'
External Interests ’

Most firms had foreign links. Over 91 percent of the firms exported.
Indeed of the 75 firms that exported, 56 percent stated that exports
accounted for at least half of their worldwide sales in 1987. As expected,

the United States was identified by most firms as their largest market..

As indicated previously4~the percentage.of firms that licensed other firms
to use their IPRs over the last three year ranged from a high of 50 percent

for patents to 1l percent for industrial designs.

A large number of firms (73 percent) hold IPRs abroad. Firms in the
aircraft and aircraft parts sector are the most likely to hold IPRs and

firms in the chemical and chemical products industries (pharmaceuticals)

~are the least likely.

The responses of the firms able to .identify the number of IPRs registered
over the last three years, are indicated in Exhibit 4.6.1. (Appendix E).
The number of IPRs registered by firms ranged from 1 to 1100. Fifty firms

registered 4,508 patents in the last three years.

Variabiiity in firms' expenditures in obtaining IPRs abroad, considering

- government, legal and administrative costs was high. For example, although

- cost 1s expected to be influenced by the number of IPRs held, one firm spent

$2,000 to obtain.its patents while another firm spent $5 million on
obtaining its patents. The average amount firms spent to register an IPR is
listed in Exhibit 4.6.2. (Appendix E). This amount ranged from
approximately $4,100 to obtain a patent to $500 to‘register a copyright.’

Of the firms exporting, a large number (79 percent) stated they have not
encountered problems or disincentives related to intellectual property

protection -abroad. Of the 17 firms that have encountered difficulties, 11
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firms (65 perceﬁt) indicated that foreign markets or sales have been lost.

Four firms indicated that they had lost revénue of $14 million in 1987

because of problems with respect to intellectual property protection.

Firms also specified the type of problem or disincentive they are

encountering abroad. The 22 problems or disincentives mentioned are

presented in Exhibit 4.6.3. The restrictions or practices of foreign

governments- is the most frequently given response (27 percent of total

mentions). Almost fifty percent of the reasons given refer to patents.

EXHIBIT 4.6.3

PROBLEMS OR DISINCENTIVES ENCOUNTERED PERCENTAGE OF TOTAL
ABROAD BY THE TOP R&D PERFORMERS * MENTTIONS*%
. ' (n=26)
Restrictions or Practices of
Foreign Governments 27 %
/ . .

Infringements/Piracy/Counterfeiting 23 %
Lack of Penalties/Remedies 23 %
Expense of/Length of Time to
Register IPRs 9 %
Difficult to Learn International’
Laws/Procedures o 5%
Countries Refusing To Pay
Royalties 5 %
Other 9 %

* Firms were able to list three IPRs and three reasons for each.

The above are the total reasons given.

*%  Does not add up due to rounding.
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Thirty-one percent of the problems or disincentives stated were attributed

to "other countries" generally. The area of the world mentioned the most
is Central/Latin/South America (33 percent). Three of the 6 firms' stating
that problems or disincentives have been incurred in this area of the world
point to the respriétions or practices of the government. Three problems
have been encountered in Western Europe and two problems in the United

States.
7. Use of and Problems Concerning the Importation of IPRs

Approximately 60-65 percent of the firms stated that their imports embody
IPRs. Most of the these firms, when asked if their imports had been
hindered or preveﬁted, indicated no difficulties, as shown in Exhibit 4.7.1.
(Appendix E). Of firms. indicating they had Been hindered, the largeét

percentage (12 percent) indicated they‘had béen‘hindered in importing

Jcomponents/materials because of IPRs.

The firms that stated they experienced difficulties were asked to elaborate
on the reasons. The five responding firms indicated problems related to
patents, trade secréts, copyrights ‘and all IPRs generally. The

difficulties indicated,byAthese firms are presented in Exhibit 4.7.2.
(Appendix E). There were severai references to difficulties with respect to
conditions on re-exports. These were mostly made by one firm that had the
same problems on re-exporting for different\types of IPRs. The problem was

encountered with the United States Government.
8. Involvement With Litigation Concerning IPRs

Approximately half of the firms surveyed (45 percent) had been related to in
a court case involving IPRs. Moreover, of the 49 firms that had not been
involved in a court case, 26 firms (53 percent) had considered launching, or

had been threatened with, legal action regarding IPRs.
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For those firms involved in a court case, the IPR involved in the most
recent case is indicated in Exhibit 4.8.1. For almost 60 percent of the
firms that had been in a court case concerning IPRs, the most recent case

had related to patents.

EXHIBIT 4.8.1

INTELLECTUAL . - DISTRIBUTION OF COURT CASES
PROPERTY RIGHTS - | OF THE TOP R&D PERFORMERS
Copyrights (n=39) ‘ 15 %
Patents (n=39) 59 %

Industrial Designs (n=40)] -

Trade Secrets (n=39) 10 %
Trade Marks (n=39) 21 %
Other (n=39) _ 3%

The majority of the court cases had been in Canada, followed by the United

States, Japan and then Western Europe.

A larger percentage of firms (64 percent) indicated that they claimed to own
‘or control the IPR in question compared to firms (36 percent) alleged to
have infringed. Most firms (81l percent) stated that their most recent case

was a civil matter dealing with an infringement suit.

Of the 35 firms able to provide the total expenses of their most recent
1itigation; costs ranged from $4,000 to-$3 million. The total costs for the

35 firms were $13 million.
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Firms are fairiy evenly split over the satisfaction with the court case. A
slightly higher percentage of firms are dissatisfied (39 percent) than
those that are quite satisfied (32 percent). There was no relationship

between satisfaction and type of case, expense of litigatiom, type of IPR

~involved or whether firms were claimants or defendants.

Of the 21 indicating a reason for why they were dissatisfied, the major

reason given was the outcome/result of the litigation.

Of those ‘firms that had considered legal‘action over the last ten years, the
majority were concerned with patents, primarily in Canada and the United
States. The high cost of litigation and the fact that threatening legal
action helped firms stop infringement were the major answers for why action
was not taken. Nine firms were threatened with legal action concerning '

patents, primarily by other Canadian firms.
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HIGH TECHNOLOGY FIRMS

This section presents:the findings from the survey conducted with 320 high
technology firms. While the preceding section examined the findings from .
interviews with the top 100 R&D firms, this section highlights the findings
of a sample of all high tecﬁnology firms. Because random sampling was used
on a.well-defined'population of firm and the results‘reported are
statistically significant, extrapolations can be made to all high technology

firms.

Major flndlngs from the. interviews with hlgh technology firms are

summarized in the follow1ng paragraphs More detailed findings follow.

B Most firms are u51ng Canadian IPRs either to protect
their creatlons/lnnovatlons or to obtain information.
Almost 30 percent of the firms are dissatisfied with
Canadian IPRs. Dissatisfaction is higher among smaller
firms. o

= Approximately twenty percent of the firms do not believe
they have sufficient expertise or available knowledge,
considering internal and external resources, on IPRs. This
percentage rises to. 34 percent when smaller firms are
examined.

. The survey indicated that 14 percent of the firms, the
majority of which are biotechnology firms, feel that Canadian
IPRs dlscourage the amount of R&D they conduct in Canada.

™ 'Of the firms exportlng, less than 20 percent have encountered
problems ‘or disincentives related to intellectual property
protection. Total losses in 1987 estimated by 8 firms were
over $12 million.

- Over 30 percent of the firms indicated that their IPRs had
been infringed upon or violated in the past three years in
Canada. Twenty-eight firms reported that counterfeiting had
caused total losses in income/revenue of approximately $10
million in 1987.
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. Larger firms were more likely to have been involved in a
court case than smdller omes. Smaller firms expressed
greater dissatisfaction with the remedies available to them.
They view the courts as a vehicle for the larger, stronger
firms that have the resources to win or delay the proceedings
to their advantage.

1. Profile of Responding Firms

Of the 320 firms surveyed, 269 questionnaires were completed, for a
response rate of 84 percent. One firm responded twice, for two different

sectors. Both these questionnaires have been included in the findings.

The_sectors, on which firms based their responses, are presented in Exhibit
5.1.1., on_the opposite pége. The largest percentage of firms (30 percent)
are in software development, followed by the eleetrical and electronic
products industry (excluding software) and the chemical and chemical

products_industry (including pharmaceuticais). Firms in the semi-refined

materials sectors are largely involved in- the manufacture of advanced

materials. Firms in primary resource industries include firms conducting

large amounts of R&D.

The majority of the firms responding to the survey are located in Ontario
(64 percent), followed by Quebec (20 percent) and British Columbia and the

Territories (10 percent).

Exhibit 5.1.2. indicates the total worldwide. sales of the responding firms

for 1987. The largest number of firms have sales under $1 million.
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EXHIBIT 5.1.2

1987 SALES OF HIGH TECHNOLOGY FIRMS BY SECTOR

SALES . .

: - Number Percentage of
(in million $s) (n=252) Responding Firms
Under $1 74 29%
$1 to 5 56 22%

1$5.1 to 25 55 227
$25.1 to 100 38 15%
Over $100 29 122

Missing: 17

Over half of the high technology firms responding have less than fifty

employees, as indicated in Exhibit 5.1.3. (Appendix E). Software developers

are more.likely to have underlfifty employees (83 percent) than firms in

the other high' technology sectors.

Firms in primary resource industries and

transportation equipment industries (56 percent and 53 pércent)-have the

highest number of employees.

v

Three-quarters of the firms spent under $1 million on R&D in 1987, as

indicated in Exhibit 5.1.&.
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EXHIBIT 5.1.4

$101,000 to $1 million
$1.1 to $5.0 million
$5.1 to $25 million

- Over $25.1 million

HIGH TECHNOLOGY FIRMS'’ ‘ PERCENTAGE OF
EXPENDITURES ON RESEARCH AND RESPONDING FIRMS -
DEVELOPMENT ' (n = 192)
Under -$100,000 . 31z
44

17%

6%

3%

‘Missing: 14
‘Do not know: 63

The average R&D expenditure in 1987 was approximately $3 million. The

average R&D expenditures based on firm's sales is indicated in Exhibit

5.1.5.

EXHIBIT 5.1.5

1985 SALES . AVERAGE R & D .EXPENDITURES
(IN MILLION $s) ($000s)

Under $1 $862

$1 to 5. $771

$5.1 to 25 $758

$25.1 to 100 $4,740

Over $100 $18,805
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Over 70 percent of the firms feel that Canadian intellectual property laws
have no effect on the amount of R&D performed in Canada. An equal numﬁer of
firms feel that Canadian IPRs encourage and discourage R&D in Canada.
Biotechnology firms are the most likely to state that Canadian intellectual
property. laws discourage~their‘Canadién R&D efforts (39 percent). Firms in
this sector indicated that they are severely hindered by Canada not having

an IPR for plant breeders'’ rights.

Three-quarters of the surveyed firms are over 50 percent Canadian-owned.
Of the 67 firms that are not, most of their parent companies are in the

United States.

Approximately three-quarters of the firms export their products or

services. There is a direct positive relationship between sales and

‘exports. The higher the firms’ sales the more likely it is to export.

For approximately 25 percent of exporting firms, exports account for over

75 percent of total worldwide sales. The United States is the most

“important international market for over 80 percent of the firms.

Twenty-two percent of the firms do not believe they have sufficient
expertise or available knowledge, in terﬁs of internal and external
resources, on IPRs. Over half of the firms feel they have sufficient
expertise. = The larger the firms’ sales the more likely they are to feel

they have sufficient expertise.
2. Use of Canadian Intellectual Property Rights

The survey findings iﬁdicated that. Canadian IPRs are being used by high
technology firms. Most firms (83 percent) stated they are using one or
more types 6f IPRs to protect their creations or inmmovations. Indeed; over
40 pefcent are using 3 or more IPRs. The highest percentage of firms

-reported they use trade marks, trade secrets and patents for protecting




BY HIGH TECHNOLOGY SECTORS

INTELLECTUAL PROPERTY RIGHTS ﬁSED

EXHIBIT 5.2.1

INTELLECTUAL PROPERTY RIGHTS

Indust-
rials Trade Trade
SECTORS Copyrights Patents {Designs Secrets Marks
(n = 108) (n = 116) j(n = 38)} (n = 138)| (n = 178)
Communication &
Other Electronic
Equipment 30% 50% - 50% 50%
Biotechnology 26% 42% 21% 68% 63%
Electrical &
Electronic
Products
Industries 6% 53% 197 61% T9%
Software
Development 68% 127 5% Lby, 61%
Power Generation 40% .90% 11% 60% 70%
Chemical and
Chemical Products .
Induscries 28% 66% 14% 50% 69%
Aircrafc and
Aircraft Parts
Industries 37% 53% 21% 58% 58%
- Semi-Refined .
Materials 33% 47% 27% 53% 80%
Primary Resource
- Industries 13% 50% 6% 449 63%
Metal -
Manufacturing 19% 50% 31z 12% 62%
Other 207% 90% 20% 80% 90%
Total 40% 437 14% 52% 66%
Significance Level . 0000 .0000 .0513 .3616 L4417

Statistical Test: Chi-Square

-\ - - -?



BE U BN UE - - n . -

46

their innovétions; The degree to which particular IPRs are used by the
various high technology sectors is illustrated in Exhibit 5.2.1., on the
opposite page. ‘As shown, software deVelopers are the most likely to use 1
or more dopyrights.and firms involved with power generation are the most
likely to use 1 6r more patents. Theré'is a direct positive relationship
between number of employees and the percentage of firms using patents. The
larger the firm, in terms of employees, the more likely it is to use

patents.

Exhibit 5.2.2. (Appendix E) indicates, for those firms responding, the
number of IPRs registered over the lastfthree-years in Canada and the cost
per firm, considering governmént, legal'and administrative costs. The
highest cost was for obtaining.a patent, which averaged approximately $5,200

per patent.

The percentage of firms that licensed other firms to use their IPRs over the

_ last three years ranged from a high of 23 percent for copyrights to 16

percent for industrial designs. Responding firms had granted slightly more
licenées abroad than in Canada. Over the past three yéars, approximately
$71 million was earned from 58 firms, although 18 of these firms had not
éarned anything during this period; Most of the revenue was obtained from

licensing agreements with firms abroad.

Similar to the Top R&D Performers, the average amount obtained for a
license was greater than the average amount spent ($1.2 million compared to

$650,000).

Over fifty percent of the firms are using IPRs to acquire information.
Larger firms are more likely than smaller firms to:use IPRs to acquire

information.
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Exhibit 5.2.3. (Appendix E) indicates the percentage of firms that stated
they use a particular source "quite a bit" to obtain information. The
largest percentage of firms stated that they discuss information with other
firms and examine copyrighted méterials (47 and 40 respectively) in order to
derive information. .When asked if there are other sources of information,

a large number also use literature, trade shows and information from their

parent or subsidiary.

Sixty-five percent of the firms that had "aéquiring exclusivity in a product
or service" as a corporate goai indicated that exisfing Canadian IPRs had
somewhat or a great deal helped to facilitate the goal. Sixty-four percent
indicated that Canadian IPRs had helped them maintain or increase their
domestic market share. The smaliest percentagé (39 percent) stated that
IPRs had eiﬁher somewhat or greatiy.helped them to hire highly qualified

personnel.
3. Satisfaction With Canadian Intellectual Property Rights

Exhibit 5.3.1., on the opposite bagg, indicates firms’ satisfaction with the

protection given by Canadian intellectual property laws. A higher
percentage of firms (30 pércent) are dissatisfied than satisfied (27
percent). .The percentage of firms dissatisfied with Canadian intellectual
property laws by sector is indicated in Exhibit 5.3.2. As indicated, firms
in the aircraft and-aircraft parts industry sector tended to be the most

satisfied..
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EXHIBIT 5.3.2

SECTORS - V PERCENTAGE OF HIGH TECHNOLOGY
FIRMS DISSATISFIED WITH
CANADIAN IPRs

Communication and Other

- Electronic Equipment.(n = 7) : 142
Biotechnology (n = 13) | | 39% .
Electrical & Electronic
Products Industries (n = 29) : 247
Software Development (n = 60) 45%

| Power Géneration (n = 10) _ 26%

Chemical. and Chemical.
Products Industries. (n = 24) : 38%

"Aircraft and Aircraft Parts
Industries (n = 15) - - 7%

Semi=RefinedIMaterials (n=11) -

Primary Resource Industries . 10%
(n = 11)

Metal Manufacturing (n = 16) o 25%
Other (n = 12) , 46%

Statistical Test: Chi-Square
Significance Level: .0281

Smaller firms (sales under $5 million) are more dissatisfied with Canadian
IPRs than firms with. sales over $100 million (39 percent compared to 15
perceﬁt). One explanation for the dissatisfaction levels is that many small
firms are in the software development and biotechnology sectors, which had

high levels of dissatisfaction.




EXHIBIT 5.3.4

- REASONS HIGH TECHNOLOGY FIRMS ARE DISSATISFIED
WITH CANADIAN INTELLECTUAL PROPERTY RIGHTS

NOMBER OF TIMES MENTIONED*
. . Percentage '
REASONS Copy- |PatentsfIndus- |Trade |TradejOther| of Total .
right trial |SecretsiMarks Mentions**| g
Designs n = 149) l
Insufficient/Incomplete 18 7 2 1 2 6 24 %
Protection l
Enforcement is Not Sufficient | 10 5 - 1 1 4 14 %
Protection Is Too Long/ 2 9 1 - 6 2 13 % .
Expensive/Tedious to Acquire .
Courts/Lawyers Are Expensive 4 7 - - 2 2 10 % .
Legislation is needed 4 2 - 3 - 4 9 % l
Information Required Too - 8 - . - - 1 6 % . ‘
Detailed |
Length of Protection 1s Not - 6 - - - - 4 % l |
Sufficlent ' T
Information is Needed on IPRs 1 .2 - - - 3 4 % l
Compensation is Not Sufficientf & 1 - - - - 3%
International Registry/ 1 1 - - 2 - 3% '
Protection is Needed
Protection. Given is Too Broad - 1 - - - 1 . 1% I
Other 3 2 - 3 - 3 7% -
Tk Firms were able to list three IPRs they were dissatisfied with and three reasons
related to each IPR. The above are the total reasons listed. l
*%  Does Not Add Up Due to Rounding. .
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Firms using copyrights are the most dissatisfied with the protection given
by Canadian IPRs. Aimost 45 percent of the firms using copyrights are
dissatisfied compared to 22 to 32 percent of the firms using other IPRs. A
large portion of this dissatisfaction is‘attributable to firms in software

development.

Firms stating they had sufficient expertise on IPRs were more likely to be

satisfied with Canada IPRs.

A higher percentage of the firms satisfied with Canadian IPRs are satisfied
with the terms of protection given and the subject matter than with the"
remedies/penalties or the - enforcement of the IPRs. This is shown in Exhibit
5.3.3.

EXHIBIT 5.3.3.

HIGH TECHNOLOGY FIRMS’ SATISFACTION
WITH CANADIAN INTELLECTUAL
PROPERTY RIGHTS

Not Very ‘Somewhat | Very
Satisfied | Satisfied| Satisfied
 Term of Protection Given (n=50) 3 20 % 76 %
Subject Matter (n=418) _ 6 % 25 % 69 %
Manner of Enforcement (n=40)%* 13 % 38 % 50 %
Remedies/Penalties (p;34) 11 % 36 % 53 %

>

Does Not Add Up Due to Rounding

Firms that ranked their satisfaction between 1 and 3 on the 5-point scale
were asked to indicate any reasons why they are dissatisfied with Canadian

intellectual property laws. Exhibit 5.3.4., on the opposite page, indicates
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that the major reasons cited by high technology firms are incomplete or
insufficient protection given by the current IPRs, insufficient enforcement
and the delays/expense/tedium in acquiring protection.

The IPRs that firms are the most dissatisfied with are patents (34 percent
of total mentions) and copyrights (32 percent). Forty-two percent of the
responses were made from firms in software development, primarily stating
their isiinsufficient/incomplete‘protection and insufficient enforcement of
IPRs. . Firms in the biotechnology sector are more inclined to state that

legislation is required.

One-third of ﬁhe respondents (85 firms) indicated that there are IPRs that
their firm would like to use but are not currently using. Firms in the
commuhication and other electronic industries and software development
sectors were the most likely to indicate that there are IPRs they would

like to use (50 percent and 48 percent respectively).

The reasons given by the firms for not using IPRs are listed in Exhibit
5.3.5. (Appendix E). Insufficient or incomplete protection from IPRs
received. the highest percentage of total mentions (34 percent). Most

responses referred to copyrights (37 percent) and patents (33 percent).

Twelve of the 19 firms indicating that more information is required are
from the software development sector. Thirty-seven percent of software
development firms stated that the protection given by IPRs is insufficient
or incomﬁlete. Five of the 15 references to the need for an IPR in a

particular area came from biotechnolbgj”firms.

A little less than fifty percent of the firms (45 percent) feel that

measures are needed to facilitate freer movement of products protected by
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IPRs in international trade. Thirty-five percent feel measures are not
needed and 20 stated they do not know. Approximately half of the firms feel
such measures would have no impact on their sales and 47 percent indicated

they would have a positive impact.
4. Use of and Satisfaction with Licensing Agreements

Approximately half of the firms (46 percent) had obtained a licensing
agreement from another firm over the last three years. There is a -
significant positive relationship between the size of firms and whether they
have liceqsing agfeements. Almost 68 percent of firms with large sales
(ovér $100.million) have licensing agreements compared to 39 percent of
firms with small sales of under $1 million.

The numbér of licensing agreements that firms entered into during the last
three years‘is>indicated.in Exhibit 5.4.1. (Appendix E), for those firms
able to provide data. The highest number of firms entered into licensing

agreements dealing with patents (58 entered into 267 agréements). Most

'1icensing_agreements dealt with foreign products/services and technologies.

Of those firms able to provide information, the total expenditures on

-royalty payments for licensing agreements was $64 million, or an average of

$860,000 per firm. The range that firms spent on royalty payments was

$l,QOO to $12 million (19 firms stated they'did not spend anything). Most

‘of the royalty payments were made outside Canada.

A large number of firms (63 percent) are satisfied with the conditions of
the licensing agreements. Oﬁly 7 percent of the firms are not satisfied.
There is no significant relationship between satisfaction with the licensing

agreements and sector or size of firms.

Reasons giveniby firms on why they are not satisfied are listed in Exhibit

5.4.2. (Appendix E). The major response given by firms is that the
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conditions of the licensing agreement are too rigid (8 responses). As well,
six firms stated that the protection given is incomplete or insufficient.
Most of the dissatisfaction is directed at patents (12 responses) and

copyrights (8 responses).
Ten firms (8 percent) stated»that their licensing agreements have imposed

firms) feel that the restrictions have- substantially affected their

profitability.

Eight firms that do not have a licensing agreement but have attempted to

enter into one stated they have encountered difficulties. These firms, as

well as the ten firms that have had excessive conditions placed on their
licensing agreements, were asked to specify the type of restriction(s) or
difficulty(ies). Their remarks are indicated in Exhibit 5.4.3. (Appendix
E). Firms were able to_list up to threeVI?RS"and up to three _
restrictions/difficulties;for each IPR.. The major reason given is the high
costs associated with securing the licensing agreement (i.e., from
royalties, legal fees). While~restrictions/difficulties are encountered
with all IPRs, copyrights and patents are identified as being restricted or
involved in a difficulty the most often. The source of the difficulties is

predominantly foreign firms.

Interestingly, few responding firms have compulsory licenses. Only seven
firms surveyed had a compulsory-license over the last ten years. Three of
these firms were not satisfied with the license, primarily because the
procedures to secﬁre the license took too long and the royalty rate was too

high.
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5. Problems with Cbuﬁterfeiting/Displacement in Canada

Thirty-one peréent‘of the firms stated that their IPRs have been infringed
upon or violated in the past three years in Canada. Exhibit 5.5.1.
indicétes the peréehtagerof firms in the high technology sectors that had
their IPRs -infringed. As:illustrated, firms in the communication and other
electronié equipment sector were more likely to identify problems. Firms in

the aircraft and aircraft part sector stated they had not been infringed.

EXHIBIT 5.5.1

PERCENTAGE OF HIGH TECHNOLOGY FIRMS
THAT HAVE BEEN INFRINGED BY SECTOR

SECTOR ‘ _ ~ Yes No

Communication and Other .

Electronic Equipment 63% - 38%
Biotechnology ' 13% | 88%
.Eiectrical and Electronic

Products Industries 28% 72%

Software Development 40% 60%

Power Generétion . 20% 80%

‘Chemical and Chemical -
Products Industries 232 77%

Aircraft and Aircraft’

Parts'Industry ' - 100%
Semi-Refined Materials - asu 75%
Priﬁary Resource Industries 507 50%
Metal Manufacturing _' . 40% 60%
Other o - 33% 67%
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Firms that had been infringed or violated, rated the seriousness of the
violations. This appears in Exhibit 5.5.2. (Appendix E). Firms feel that
infringements/violations are the most serious (64 percent) for their patents

and the least serious for trade marks (23 percent).

A large number of firms (65 percent) that had been infringed upon believe
that'their‘sales have decreased because‘of.the violation. Approximately
half of the firms believeithat»the violation has decreased the domestic
price of the product. Twenty-eight firms reported that counterfeiting had
caused losses in income/revenue of approximately $10 million in 1987.
Exfrapolating this to the entire High Technology population reveals that
between $45 and 71 million was lost in total in 1987 due to counterfeiting.

6. Effects of Foreign Intellectual Property Rights on Canadian Firms'’
External Interests

_Approximately 40 percent of the firms hold IPRs abroad. Exhibit 5.6.1.

(Appendix E) indicates the-number of IPRs registered abroad, for those firms
able to provide data. The most variation is with patents, where nine firms
have obtained 1 over the last three. years and one firm has obtained 1,500

patents.

The average cost per firm for registering or obtaining an IPR abroad,
considering government, legal and administrative costs, ranged from a high

of approximately $7,700 for patents to a low of about $1,320 for trade

- marks.

Of the firms exporting, 17 percent have encountered problems or

" disincentives related to intellectual property protection. Twenty of these

thirty firms stated that foreign markets have been lost or sales affected
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because of the problems. The 1987 estimated total losses by the 8 firms

able to provide numbers were estimated to be over $12 million.

In addition to the above twenty firms, three firms, not currently
exporting, indicated that ﬁhey had.attempted or considered exporting but do
not currently. export because of problems or disincentives with respect to
IPRs. The problems specified by these firms are listed in Exhibit 5.6.2.
Infringements, piracy and counterfeiting are listed the most frequently.
Over fifty pércent of software deQelopers‘sﬁated that infringements are a
problem abroad. Most problems are associated with patents and copyrights

(together they accounted for 70 percent).

EXHIBIT 5.6.2

- PROBLEMS OR DISINCENTIVES ENCOUNTERED 'PERCENTAGE OF TOTAL
ABROAD BY HIGH TECHNOLOGY FIRMS* - - - MENTIONS** (n = 37)

Infringements/Piracy/Counterféiting ' 51 %

Lack of.Penaltieé/Remedies ) 11 %

Difficult to Learn International
Laws/Procedures _ 8 %

Restrictions or Practices of
Foreign Governments : : 8 %

.Expense/Length of Time to

Register IP : 8 %4.
Countries Refusing to Pay Royalties 3%
Other ' 11 %

* Firms were able to list three IPRs they were dissatisfied with and
three reasons related to each IPR. The above are the total reasons
listed.
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Approximately 35 percent of the responses did not specify a country where

the problem or disincentive was encountered. Twenty-eight percent of the

problems  occurred in the United States.

Half of the firms indicating they encountered problems or disincentives
related to IPRs also indicated that their IPRs had been infringed or

violated in the past three years in Canada.
7. Use of and Problems Concerning the Importation of IPRs

Between 35 and 50 percent of the firms stated that their imports embody
IPRs. Most of these firms indicated that the IPR has not hindered or

prevented them from importing (Exhibit 5.7.1. in Appendix E).

The types of difficulties that firms are experiencing are indicated in
Exhibit 5.7.2. (Appendix‘E). Most problems are with patents and trade
secrets in the United States. Four firms referred to difficulties with
respect to re-exporting. Only one of the seven firms stated that the

difficulties have affected their profitability.

8. Involvement With Litigation Concerning IPRs

. Most firms (82 percent) had not been involved in a court case concerning

IPRs. However, 68 firms (36 percent) that have not been involved in a court

case had considered launching,. or had been threatened with, legal action.

Larger firms (with sales over $25 million) are more likely to have been
involved in a court case (34 percent) as opposed to smaller firms (8 percent

with sales under $1 million).

Of those firms previously involved in a court case, the IPR involved in the

most recent case was largely patents (51 percent), as indicated in Exhibit
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5.8.1. (Appendix E). The firms’ most recent case predominantly took place

in Canada and the United States;

Most firms stated their most recent case was a civil matter dealing with an

infringement suit.

Of the 35 firms able to provide the cost of their most recent litigation,

the range was from $3,000 to $1 million. The total cost for these 35 firms

‘was $7 million.

Over half of the firms stated they are not satisfied with the court case,

while 33 percent are quite satisfied. There is no relationship between

"satisfaction and sector or size of firm. The high costs and the

outcome/result of the litigation are the major reasons given by firms for

not being satisfied with the court process.

Of those firms that had considered legal action over the last ten years, but
had not launched action, the majority involve patents and copyrights in
Canada and the.United States. Most firms did not proceed because. they
settled out of court. Other frequently mentioned reasons for not taking

action were the high costs incurred and uncertainty as to who would win.

Twenty-seven firms had been threatened with legal action over the last ten

years, primarily with respect to patents and by other Canadian firms.
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MEDIUM AﬂD LOW TECHNOLOGY FIRMS

. In this section the findings from the survey of medium and low technology

firms are presented MaJor findings are summarized in the followmng

paragraphs and more detalled findings follow.

Firms in the Medium and Low Technology group are using IPRs but
to a lesser degree than high technology firms. The most popular
type of IPR for protecting innovations/creations is trade marks
although the type of IPR used varies between sectors.

Thirty-five percent of the flrms stated they do not have
sufficient expertise or knowledge available on IPRs.

- Most firms are satisfied with Canadian IPRs. Dissatisfaction
‘levels vary among the sectors.. Most firms are dissatisfied with

the protection offered by IPRs and expense and time involved with
the court . system.

Most firms exporting stated they have not encountered
difficulties related to IPRs.

Over 30 pexcent of the firms indicated that their IPRs had béen
infringed upon or violated during the past three years.
Infringements related to copyrights were more likely to be seen as
very serious. .

The detailed findings are organized under the following:

P8 B B B 2

profile of responding firms;

use of Canadian intellectual property rights;
satisfaction with Canadian intellectual property rights;
use of and satisfaction with licensing agreements;

- problems with counterfeiting/displacement in Canada;

effects of foreign intellectual property rights on Canadian
firms’' external interests;
use of and problems concerning the importation of IPRs;

_ involvement with litigation concerning IPRs.
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EXHIBIT 6.1.2

MEDIUM AND LOW TECHNOLOGY

RESPONSE RATE BY SECTOR

10 (7%)

1(18%)

5 [y

> -
RN

2 (13%) 7

3 (12%)

Ciothing Industries {n=54)

Food Industries (Food Processing and
Dairy industry) (n=41)

Sporting Goods and Toys (n=38)
Furniture and Fixtures Industries (n=38)

Fabricated Metal Industries (n=28)

Machinery Industries (Agricultural implements)
(n=25)

Beverage Industries (Breweries, Wineries

and Distilieries) (n=25)

Transportation Equipment Industries
(Motor Vehicles and Parts) (n=20)

Jewellery and Precious Metals Industries and
Texiile (n=18)

Other (n=20)

e e e
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1. Profile of Responding Firms

Three hundred and seven of the 400 firms sampled completed the survey for a
response rate of 77 percent. The response rate for each of the sectors
sampled within medium and low technology is presented in Exhibit 6.1.1.

(Appendix E).

The sectors that firms operated in and were seen as being the most
significant with respect to IPRs are presented in Exhibit 6.1.2., on_ the

opposite page. Firms were asked to restrict their responses to these

sectors.

Approximately half of the firms responding to the survey are from Ontario
(52 percent), followed by Quebec (21 percent) and Manitoba, Saskatchewan and
Alberta (18 percent).

Approximately 61 percent of firms in this group have sales under $5 million,
as indicated in Exhibit 6.1.3. Jewellery and precious metals and sporting
goods and toys sectors tend to have the smaller firms (over 80 percent have

sales below $5 million).
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EXHIBIT 6.1.3

1987 SALES OF MEDIUM AND
LOW TECHNOLOGY FIRMS BY SECTOR
. : (IN MILLIONS $)
* SECTORS’ .
Under $1} $1.1 }$5.1 to] $25.1 to $100 or
: to 5 25 100 more:
‘Beverage Industries 29 . 42 %] 8 % 13 % 8 %
Food Industries 11 % 18 % 21 % 13 % 37 %
Jewellery and Precious
Metals Industries¥* 59 % 24 % 6 % 12 % -
Clothing and Textile .
Industries = _ 27 % 40 % 31 % 2 % -
Fabricated Metal '
Industries ’ - 18 % 32 % 32 % 18 4 -
Furniture and Fixture
Industries¥ 16 % 53 % 22 % 8 % -
Transportation :
Equipment Industries 5% 26 4| 53 % 5% 11 %
Sporting Goods and Toys*| 65 % 15 4| 18 % 3% -
Machinery Industries 42 % | 29 %) 25 % . b %
Other . 35 % 25 4| 30 % 10 % -
TOTAL* 30 % 3L %2} 25 % 8 % 7%

_ * Does Not Add Up Due To Rounding
Missing : 8

. Do not know : 16

Sixty percent of the responding firms have less than fifty employees. There

rare 37 firms with over 250 employees. Jewellery manufacturers have the

- smallest percentage of employees (78 percent ) and food industries have the

largest (43 percent).
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Over sixty pércent of the firms spent under $100,000 in R & D in 1987 as
- indicated in Exhibit 6.1.4. (Appendix E). . _

The average R & D expenditures iﬁ 1987 was $361,000. The average R & D

expenditures based on firm’s sales as indicated in Exhibit 6.1.5.

EXHIBIT 6.1.5

1987 SALES AVERAGE R & D EXPENDITURES
(IN MILLION $s) ~ ($000s)

Under $1 | $344

$1.1 to 5.0 $90

$5.1 to 25 ' $331

$25 to 100 ) $649

Over $100 $967

Approximately 80 percént of the firms feel that Canadian intellectual
property laws have had no effect on the amount of R&D their firms conduct
in Canada.. Twelve percent of the firms feel that Canadian IPRs discouraged
R&D in Canada. Twenty-two percent of furniture and fixture manufacturers
as well as sporting goods and toys manufacturers feel that Canadian IPRs

discourage Canadian R&D.

Ninety percent of the firms are over 50 percent Canadian-owned. Of the 31
firms that are not Canadian-owned, most of their parent companies are in

the United States.
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Approximately two-thirds of the firms surveyed export their products or

services. Firms in the fabricated metals, machinery and transportation

" equipment sectors (86%, 83% and 75% .respectively) are more likely to export

than firms in the other sectors. For most firms (88 percent), exports

accounted for less than 50 pércent of their total worldwide sales.

Thirty-five percent of the firms stated they do not have sufficient

- expertise or knowledge available on IPRs, considering both internal and

external resources. As indicated in Exhibit 6.1.6., firms in the jewellery
and precious metals sector and clothing and textile sector were the most
likely to state that théy»do not have sufficient expertise.

EXHIBIT 6.1.6

: . . " PERCENTAGE OF FIRMS IN
SECTORS MEDIUM AND LOW TECHNOLOGY
: INDICATING THEY DO NOT HAVE
SUFFICIENT EXPERTISE
' (n = 289)
Beverage‘Industriés : 33 %
Food Industries - ' - 23 %
Jewellery and Precious Metals _ - 56 %
Clothing and Textile Industries 55
Fabricated Metal Products : 29 7%
Furniture and Fixtures Industries : g 42 %
Transportation Equipment Industries .30 %
Spdrting Goods and Toys 29 %
Méchinery Industries . 25 %
Other : : 30 %
TOTAL - ‘ 35 %

Missing: 18
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2. Use of Canadian Intellectual Property Rights

Medium and low technology firms use intellectual property laws but to a
lesser extent than high technology firms. Seventy-one percent of the firms
stated they are using one or more types of IPRs to protect their creations
or imnovations. The most popular IPR for protecting works is trade marks,
as indicated in Exhibit 6.2.1. (Appendix E). It should be noted, however,
that there was some confusion by firms over the term trade mark. The number
recorded‘in trade marks may include items that firms mistakenly thought

were trade marks, such as trade names, product names, product lines, etc.

Some sectors are more likely to use a particular type of IPR than other
sectors, as shown in Exhibit 6.2.2. For example, machinery and fabricated
metal industries are more likely to use patents than other sectors, while

food industries were the largest users of trade secrets.
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-~ . EXHIBIT 6.2.2

-INTELLECTUAL PROPERTY RIGHTS USED BY
MEDIUM AND LOW TECHNOLOGY FIRMS BY SECTOR

: - » 4 - }Industrial} Trade Trade
SECTORS Copyrights] Patents| Designs |Secrets | Marks
] (0 =51) |(n=71)] (n=237) (n = 53)|(n =195)
Beverage Industries. 28y |16 % " 212 | 13% | 84 %
Food Industries . 27 % 20 % 10 % 43 % | 85 %
Jewellery and Preclous _ 6 % - 6 % 17 % 78 %

Metals Industries

Cldthing and Textile. S
Industries I 9% 4 % 4 % 9 % 57 %

Fabricated Metal o : * ,
Industries N S VA 56 % S 14 0% 18 % 61 %

 Furniture and Fixture |. - | 16 % 11°% 11% | 2972
Industries ' :
‘Transportation 207 | 15 % 5 % 0% | 50 %
Equipment Industries o '
Sporting Goods - 329 27% | 241 16 % | 66 %
and Toys - ’
" Machinery Industries 202 | 64 % 12 % 2 % | 72 %

Other: ] 107 | 35%] 21% 25 % | 65%

Exhibit 6.2.3. (Appendix:E)'indicates, for those firms responding, the
number of IPRs régistered éver the "last three years‘in\Canada and the
average cost per firm considering govermment, 1éga1 and admiﬁistrative
coéts,' As 1Indlcated, 873 trade marks were regilstered-by 104 firms. The
average cost per trade mark Was approximately $2,400. Obtaining a patent

was the most expensive, at an average cost of approximately §$7,200.

- Over the last .three years, the number of firms that granted a license to

another firm to use their .IPRs ranged from.22. for trade marks to

64



EXHIBIT 6.3.1

MEDIUM AND LOW TECHNOLOGY
FIRMS’® SATISFACTION WITH THE PROTECTION GIVEN BY

CANADIAN INTELLECTUAL PROPERTY RIGHTS*®

42%

VERY
SATISFIED
(n=81)

=71)
-

NEITHER SATISFIED
NOR DISSATISFIED
(n

oes Not Add up Due to Rounding

42)

Ny W= m i

NOT VERY
SATISFIED
(n

50

45| 1]
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1 for industrial designs. Firms had granted more licenses in Canada than
abroad. Over the past three years, approximately $4 million was earned by
27 firms from licenses; however, 9 of these firms did not earn anything.
More revenue was earned from licenses in Canada than. abroad, as more

licenses were signed in Canada.

Only 26 percent of the firms surveyed are using IPRs to acquire
information. Firms in the food industries sector are the most likely to use
IPRs for information while firms in the jewellery and precious metal

industries are the least likely (40 percent versus 6 percent) .

The percentage of firms that indicated they use a particular source "quite a
bit" to obtain information is presented in Exhibit 6.2.4. (Appendix E). The
most frequently identified sources of information are discussions with other

firms and the examination of patents.
3. Satisfaction with Canadian Intellectual Property Rights

Firms are generally satisfied with.the protection given by Canadian IPRs,
as indicated in Exhibit 6.3.1., on the ogﬁosite page. Firms from the
clothing and furniture sectors (32 and 31 percent respectively) are the
most dissatisfied, while firms from fabricated metals, transportation
equipment and food processing (19, 18 and 17 percent respectively) are the

most satisfied.

Of the firms satisfied with Canadian IPRs, more firms are satisfied with
the term of protection given and the subject matter than the
remedies/penalties or the manmer of enforcement, as indicated in Exhibit
6.3.2.. (Appendix E). There is no statistical relationship between

satisfaction and sector.
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Reasons  firms gave for being dissatisfied with Canadian IPRs are listed in

Exhibit 6.3.3. As indicated, the hlghest number of firms are dlssatlsfled

with the protection offered by Canadian IPRs,

which they feel is

insufficient or incomplete, and the courts and lawyers, which they feel are

expensive and time consuming. Firms are mostly dissatisfied with ‘trade

marks (33 percent of total mentions) and patenﬁs‘(BO.percent)h

" EXHIBIT 6.3.3

REASONS WHY THE'MEDIUM‘AND LOW‘TECHNOLDGY - PERCENTAGE OF TOTAL

FIRMS ARE DISSATISFIED WITH CANADIAN MENTIONS#*

INTELLECTUALvPROPERTYVRIGHTS' (n = 100)
Insufficieﬁt/lncompieﬁe Protection’ 28 %
Courts/Lawyers Were Expensive/Lengthy | 25 %
‘Enforcement>Is Not éufficient' Vl& %
”Protectlon Was Too Long/Expen51ve/ 13 %

Tedlous to Get

‘Compénsatlon-leen’th Sufficient. = 3%
Information. Required Too Detéiled. 2 %
ﬁard‘to'Prove Have Been Cobied 2 %
Information Needed on IPRs 1%
' O£her 12 ¢

* Firms were able to.list three IPRs they were dissatisfied
with and three reasons related to. each IPR. The above are

the total reasons listed.

Of firms not using IPRs, almbst thirty percent of the firms stated that

there are IPRs they’ would like to use to protect their:

;nnovatlons/creatlonst Firms from the jewellery sector ‘and the sportlng

goods and toys séctor (44 and 43 percent) are the most likely to state
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there are IPRs they would like to use, while firms in the beverage

industries sector (17 percent) are the least likely.

The reasons given for not using the IPR are listed in Exhibit 6.3.4.

(Appendix E). The most common reéasons stated were:

B that it takes too.much time or expense to register (30
percent of total mentions);

B that the protection giveh is incomplete or insufficient (23
percent); and :

. that more information is needed on IPRs (12 percent).

The IPR mentioned most often is patents (39 percent of total mentions),

followed by industrial ‘designs (18 percent) and copyrights (14 percent).

On the question of whether measures are needed to facilitate freer movement
of products ﬁrotected by IPRs in international trade, the respondents are
evenly split between ihdicgting measures are needed (35 pefcent), not
needed (33 ﬁercent) or not sure (32 percent). Thgre is no significant.

relationship between sector and support for freer movement of products.
4. Use of and Satisfaction with Licensing Agreements

Three-quarters of the firms had not obtained a licensing agreement from
another .firm over  the last three years. Firms in the food industries sector
were the most likely to obtain a licensing agreement (39 percént), while

firms in the furniture sector were the least likely (11 percent).

The highest number of agreements were for. trade secrets (134) and the least
for industrial designs (7). With the exception of trade secrets, which were
primarily for foreign technology, most agreements were for foreign

products/services and some were for Canadian products/services. Exhibit
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6.4.1. (Appendix E) indicates the number of agreements for firms that had
entered into an agreement and were able to provide information on the number

of agreemeénts.

Fiftyaseven firms reported their total expenditures on royalty payments.
Most of the payments were made outside Canada and totalled approximately $20

million over the last three years.-

A large number of firms (75 percent) are satisfied with the conditions of
the licensing agreements. Thirteen percent are not very satisfied., A
higher percentagé of firms in the furniture sector and the transportation
equipmenﬁ seéctor are dissatisfied (25 percent each), while firms in the

food industries are the less likely to be dissatisfied (7 percent).

The reasons given by firms for being dissatisfied are indicated in Exhibit
6.4.2. (Appendix E). The reason stated most frequently was that the license
did not provide the firm with what they were expecting or hoped. Most of

the concerns were related to patents or trade marks.

Eight firms (thirteen percent) stated that their licensing agreements had
impésed excessive restrictions. or created difficulties. Six of these firms
feel that the restrictions/difficulties have somewhat or greatly affected

their profitability.

Seven firms that do not have a licensing agreement but had attempted to

obtain one, stated that they had encountered.restrictions/difficulties.
These firms, as well as the eight firms that had exceésive conditions placed
on their licensing agreements, specified the type of difficulties they
encountered. The most frequehtly mentioned reasons involved the condition
of the licensing agreement and the lack of communication or cooﬁeration with
the licensor. Exhibit 6.4.3. (Appendix E) indicates which IPR was mentioned

for which reason. The IPRs méntioned the most were trade marks and
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copyrights. The source of the restriction appearing the most was foreign

firms.
5. Problems with Counterfeiting/Displacement in Canada

Over 30 percent of the firms indicated that their IPRs had been infringed
upon or violated in the past three years.: The largest number of firms that
believed~their:fights had been infringed upon were in the furniture industry
(52jpercent), while the smallest number was iﬁ the beverage industry (15

percent).

The seriousness of the violations, according to the firms that had been
infringed upon or violated, is indicated in Exhibit 6.5.1. Firms felt that
infringements on their copyrights were the most serious (70 percent) and the
least serious infringements regarding trade secrets.(29 percent).

EXHIBIT 6.5.1

DEGREE TO WHICH THE INFRINGEMENTS -
: ARE SERTOUS

INTELLECTUAL PROPERTY RIGHTS  Not Very Somewhat Quite

Serious Serious Serious
Copyrights (n=10) , 10 % 20 % 70 %
Patents (n=14) | 14 % 43 % 43 %
Industrial Design (n=11) . 27 % | 27 % 46 %
Trade Secrets (n=7) 43 % 29 % 29 %
Trade Marks (n=35)V | _ . 20 % 34 % 46 %

* Does Not Add Up Due to Rounding
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A large number of firms (43 percent) that had been infringed upon believed
that their sales had decreased as a result. Approximately 30 percent stated
that counterfeiting or other infringements had depressed the domestic price
fér their product. Eleven fifms indicated that they lost approximately $32
million in 1987 due to couﬁterfeiting, Most of this amount was indicated by

one firm. Twenty firms were not able to estimate their lost income/revenue.

6. Effects offForeign Intellectual Property Rights on Canadian Firms'’
External Interests

One-third of the firms hold IPRs abroad. Firms are more likely to hold
IPRs abroad if they are in the beverage, food or sporting goods sectors
(50, 42 and 48 percent, respectively) while firms in the jewellery and

precious metals sector are the least likely.

The forty-three firms that were able/willing to provide information
indicéted that they had registered a total of 453 trade marks. The average
cost per firm for registering or obtaining an IPR abroad, considering
goverhment, legal and administrative costs, ranged from approximately $9,900
for patents to $2,500 for industrial designs. Exhibit 6.6.1. (Appendix E)

indicates the number of IPRs registered abroad.

" Most firms (92 percent) exporting had not encountered difficulties related

to IPRs. Half of the firms encountering difficulties (6. firms) stated that
foreign markets had been lost or sales affected because of the difficulties.

The total losses estimated in 1987 by four of these firms was. $305,000.

Three firms, not currently exporting, indicated that they had attempted or
considered exporting’bﬁt did not because of @roblems or disincentives they
had encountered. The problems specified by 13 firms, which included firms
attempting ﬁo.export as well as those that encountered difficulties while

exporting, are listed in Exhibit.6.6.2. (Appendix E). As shown, the major

response was the length of time or expense of registering IPRs, of which
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two-thirds concerned trade marks. The three countries. cited most often as
the locations of the difficulties are the United States, Western Europe and

Japan.
7. Use of and Problems Concerning the Importation of IPRs

Between 18 and 34 percent of thé responding firms indicated that their
imports embody IPRs.. Most of these firms (over 94 percent) stated that the

IPR has not hindered or prevented them from importing.

The firms that stated they experienced difficulties were asked to elaborate
on the difficulty. There were seven difficulties mentioned by five firms.
Five difficulties concerned Canadian customs (paperwork and time) and two
concerned the condition of the IPR or licensing agreement. The difficulties
were mentioned in relation ‘to industrial designs, patents and trade secrets.

Most problems were with imports from the United States. .
8. = Involvement With Litigation Concerning IPRs

Most firms (85 percent) had not been involved in a court case involving
IPRs. However, almost forty percent of these firms had considered, or been

threatened with, legal action concerning IPRs.

Of those firms previously involved in a court case, the IPR involved in the
most recent. case is indicat@d in Exhibit 6.8.1. Most of the court cases

were in Canada and the United States.
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EXHIBIT 6.8.1

PERCENTAGE DISTRIBUTION OF
COURT CASES OF MEDIUM AND LOW
TECHNOLOGY FIRMS THAT INVOLVED

INTELLECTUAL PROPERTY RIGHTS THE FOLLOWING IPRs
Copyrights (n=35) , | ' 17 %
Patents (n=35) : 29 7
Industrial Designs (n=35). ‘ 14 %

Trade Secrets (n=35) ' -

Trade Marks (n=35) ‘ ‘ 46 %

Other (n=35) : » 3%

More firmé_(GO percent) stated they owned or controlled the IPR involved in
the court case while 40 percent stated they were alleged to have infringed
the IPR. Most firms indicated their most recent case was a civil matter

dealing with an infringement suit.

Of the 27 firms able to provide the total expenses of their most recent
litigation, the costs ranged from $1,000 to $1 million. The total cost for
the 27 firms was $2 million. Approximately 30 percent of the respondents
are not satisfied with their court case. The high cost is the major reason

cited by firms.

0f the firms that had considered, but had not taken, legal action over the

- last ten years, the majority involved trade marks (23 mentions), patents (13

mentions) and copyrights (1l mentions). GCanada, the United States and

Western Europe were the countries most frequently mentioned as areas where
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legal action was considered. Most firms did not proceed with litigation

because settlement was reached out of court.

Thirty-five firms had been threatened with legal action, primarily for trade
marks (16 firms) and patents (13 firms), and largely by other. Canadian

firms.




EXHIBIT 7.1.1

SURVEY RESPONSE RATE FOR
FOR MAJOR COPYRIGHT USERS

Number of
Firms . Sample Response
Responding Size Rate
CULTURAL/ENTERTAINMENT
Music/Sound Recording 7 8 86%
Film Production 20 25 80%
Book Publishing 16* 17 94%
Sub Total - 43 50 86%
BUSINESS SERVICES
Advertising 8 o 89%
Consuiting Engineers 12 16 75%
Architects 72%
: : 18 25
Sub Total a8 50 76%
Total 81 100 81%

¥* (18 surveys)

-
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MAJOR GOPYRIGHTS USERS -

. This section presents the findings from the survey with major copyright

users in Canada.' As reported previously, the focus of the 100 interviews
was with business services (Such‘as'adVerﬁising, consulting engineers,
architects)'and,cultﬁral/enterteinmentvindustries (such as motion picture,
aﬁdio and. video production.and distribution and printing, publishing and

allied industries).

The major findings. are highlighted.below with the detailed findings
following: - ' '

5 Most major copyright users surveyed are uslng Canadian IPRs. As
anticipated, the IPR used the most by firms in this group 1is
copyrights. Only 23 percent of the firms are dlssatlsfled with
Canadian IPRs.

- There is much varlatlon between sectors on- the number of IPRs
held abroad. Firms in. printing, publishing and allied industries
are the most 11kely to have IPRs abroad (59 percent) and firms in
the business services are the least 11ke1y (12 percent).

© Thirty-five firms stated that their IPRs had been infringed upon
or violated in the past three years. Firms in the
cultural /entertainment sector were more inclined to indicate they
had been infringed upon than firms in the bu51nesses services
sectors.

1. Profile of Responding Firms

Eighty-three of 100 firms contacted completed a questionnaire, for a
response rate of 83 percent. The response rate by sector is indicated ir

Exhibit 7.1.1.; on the opposite page.




EXHIBIT 7.1.2

MAJQB COPYRIGHT USERS’ RESPONSE RATE BY SECTOR

46%

Business Services {inciudes advertising
consulting engineers and architects)

{n=38)

Printing, Publishing and Allied Industries
(includes book publishing) (n = 23)

1%

Motion Picture; Audio, Video Production
and Distribution {includes film and music/
sound recording) {n = 21)

- Other (n = 1)

25%
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Firms were asked to restrict their. responses to the sector where IPRs are
the most significant. The sectors to which firms responded is indicated in
Exhibit 7.1.2., on the opposite .page. To correspond to SICs, film

production and music/sound recording'are‘placéd under motion picture: audio,

‘video production and distribution and book publishing are placed under

printing, publishing and'élliéd‘industriés.

Over half’of_the‘firms-surveyed‘have sales under 81 million. Firms from the

motion picture, audio and video sector are more likely to have sales under

- 81 million (70 percent) thén:from business services (47 percent) or printing

and publishing (46 percent) as indicated in Exhibit 7.1.3.

EXHIBIT 7.1.3

1987 SALES OF MAJOR COPYRIGHT USERS
: BY SECTOR
. SALES - Printing, - , | Motion Picture,
(in Publishing ' ‘ ‘ Audio, Video
Million $s) and Allied - } Business Production and
. Industries* | Services* Distribution TOTAL*
(n = 23) (n = 38) (n = 21) (n = 82)
Under $1 w62 - | 47 % ‘ 70 % 53 %
$1to5 147 40 % 25 % 28 ¥
85.1 to 25 23 % : 11 % 5% 12 %
$25.1 to 100f. 18% . | 3% - 6 %

* Does Not Add'Up*Due to Rounding

Missing : 1

Most of the firms have under 50 employees (84 percent). Only six percent of

the firms have over 250 employees. (Exhibit 7.1.4. - Appendix E).
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There were 29 firms that disclosed their expenditures on R&D. Approximately
70 percent of these firms spent under $100,000 on R&D in 1987. The amount
spent by firms ranged from $2,000 to $5 million and averaged $359,000 per

firm. 'The.R&D'expenditures.by firm’s sales- is indicated in Exhibit 7.1.5.

EXHIBIT 7.1.5

1987 SALES AVERAGE R & D EXPENDITURES
(In Milliop $s) - ($000s)

Under $i » : $71

$1.1 to 5.0 | $100

$5.1 to 25 - $176

$25.1 to 1000 | . $2,013

Most firms believe that Canadian .intellectual property laws either have no
effect or encourage the amount  of R&D they conduct in Canada. Only 6
percent of the firms feel fhat Canadian IPRs discourage their Canadian R&D.
A greater percen;ége of firms from printing and publishing feel that
Canadian IPRs encourage R&D in Canada (53 percent compared to 30 percent for

motion picture, audio and video and 7 percent for business services).

Over half of the firms export their products and services. Firms from the
cultural/entertainment group are much more inclined to export than firms in
the bﬁsiness‘servicesfcategory (76 percent compared to 23 percent).
Approximaﬁely 70 percent.ofiexpoftihg firms stated that exports account for
under 25 percent of their total worldwide sales in 1987. As expected, the

United States was identified as the firms' most important market.
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Most firms (96 percent) are over fifty percent Canadian-owned. The

remaining firms' parent companies are located in the United States.

Almost thirty percent of the firms do not feel they have sufficient
expertise on the . IPRs which are available, either through internal or
external resources. Firms from the business services group are most

inclined to feel that ﬁhey have insufficiént'exPertise.
2. Use of Canadian Intellectual Property Rights

Most firms respbnding are using Canadian intellectual property laws.
Seventy-six percent of the firms indicated they are using at least one type
of IPR to protect their innovatiOn/creatipn7 As expected, the largest
number of firms use copyrighté for protection (61 firms). As indicated im

Exhibit 7.2.1., most of the firms in the cultural/entertainment sectors use

. copyrights, compared to just over fifty percent of the firms in the business

services sectors.
‘EXHIBIT 7.2.1

INTELLECTUAL PROPERTY RIGHTS USED BY
SECTORS OF THE MAJOR COPYRIGHT USERS
Printing, .| Motion Picture,
RESPONSE| Publishing Audio, Video TOTAL

’ and Allied Business Production and

Industries | Services Distribution

(n = 23) (n = 38) (n = 21) (n = 82)
Yes 100 %4 55 % 8l % 74 %

|

No - 45 % 19 % 26-%

Missing : 1




EXHIBIT 7.3.1

MAJOR COPYRIGHT USERS’ SATISFACTION WITH THE PROTECTION GIVEN

BY CANADIAN INTELLECTUAL PROPERTY RIGHTS
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Based on the 53 firms able/willing to provide numbers, of the 1,450 IPRs

registered or obtained over the past three years, 1,400 are copyrights. Of

‘the firms able to provide information on the cost of registering/obtaining

their IPRs, considering government, legal and administrative costs, the

average cost per firm for registering a copyright was approximately $1,300

per firm.

One-third of the firms with copyrights (16 firms) allowed other firms to
obtain a license. Over the past three years, 137 copyright licenses were
granted in Canada and 97 abroad.. Licensing firms who responded have earned

$16 million over the last three years. Approximately two-thirds of these

" revenues were earned in Canada. -

Over a third of the firms (35 percent) indicated that they use IPRs to
acquire information. There is no relationship between the sector ‘and

whether IPRs are used to acquire information.  Of the firms that do use IFRs °
to acquiré,iﬁfofmation, eleven stated that they discuss information with
other firms (42 percent), and examine copyrighted materials (41 percent)
"quite a bit". ‘Firms.infthe business services sectors are more likely than
other firms to discuss information with other firms. Six firms also
mentioned that they examine literature and magazines. Both Canadian and

foreign sources tend to be used by firms.
3. Satisfaction with Canadian Intellectual Property Rights \

Exhibit 7.3.1., on the opposite page, indicates firms’' satisfaction with the
protection given by Canadian intellectual property laws. Twenty-three

percent indicated that they are dissatisfied. By sector, the printing, é
publishing and.allied productéfindustry is the most dissatisfied while the

motion picture, audlo, video production and distribution section is the

least dissatisfied.
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Firms that are satisfied with Canadian IPRs were asked to rate their

- satisfaction in various areas. ' As-indicated in Exhibit 7.3.2., firms are

the most satisfied with the terms of the protection. There is no

significant relationship‘betWeen-sectdf and firms’' level of

satisfaction.

EXHIBIT 7.3.2

THE MAJOR COPYRIGHT USERS’ S
. SATISFACTION WITH CANADIAN Not Very Somewhat Very
INTELLECTUAL PROPERTY RIGHTS Satisfied' ‘Satisfied Satisfied.
Termlof Protection Given (nﬁ18)- - 17 % 83 %
Subject Matter (n=18) 6 % 4h 9 50 %
Manner of Enforcement (n=15) 20 %0 47 % 33 %
_Remedies/Penalties (n=12) 254 50 % 25 %

Firms were asked to indicate why they are dissatisfied with Canadian IPRs.

Exhibit-7.3.3., summarizes firms' responses, and illustrates that the major

responses are related to concerns about inSufficient/incomplete protection

offered by some.IPRs and insufficient enforcement. Copyright was the IPR

mentioned the most often (apﬁrokimately 80 percent).

79
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"EXHIBIT 7.3.3

REASONS MAJOR COPYRIGHT USERS ARE

DISSATISFIED WITH CANADIAN INTELLECTUAL NUMBER OF -

PROPERTY RIGHTS TIMES MENTIONS#*
(n = 24)

Insufficient/Incomplete Protection » 38 %

Enforcement Is Not Sufficieht 29 %

Courts/Lawyets Are Expensive/Costly ' 17 %

Information Required Too Detailed . ' 4 %

Protection Is Too Long/Exbensive/ 4 %

Tedious to Get
Other ' _ ; 8 %

* Firms were able to list three IPRs they were dissatisfied
with and three reasons related to each IPR.. The above are
the total reasons listed.

Fourteen firms (17 pereent) indicated that there are IPRs that they would
like to use to protect their innovations/creations. Of these firms, 7
mentioned copyrights and 5 referred to all IPRs. The reasons given for not
using the desired IPRs are listed in Exhibit 7.3.4. (Appendix E). The most
frequently mentioned reason (38 percent of total mentions) is that the
intellectual property protection available is insufficient or incomplete
There is no SLgnlflcant relatlonshlp betweeén the sectors and the reason for

dlssatlsfactlon

There 1s an equal split between firms that believe measures are needed to
facilitate freer movement of products protected by IPRs in international
trade and those that do not (36 percent answered in the affirmative, 40

percent in the negatlve and 24 percent do not know). Approximately half of
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the firms feel that adopting measures to facilitate freer movement of
products would have no impact on their sales/revenue, while 18 percent feel

they would have a negative or extremely negative impact.
4, Use of and Satisfaction with Licensing Agreements

Approximately one-third of the firms (25) indicated that they had obtained a
license from another firm over the last three years. Firms in the printing
and publishing sector (65 percent) were more likely to have obtained a
licensing agreement than firms in the motion picture, audio and video sector

(29‘percent); and the businesses services sector (8 percent).

Exhibit 7.4.1..(Appendix E) indidates the number of licensing agreements
firms entered into over the last three years, according to those firms able
to provide data. The largest number of licensing agreements were for
copyrighted materials (490 of the 502 negotiated). The agreements were
split approximatély 50/50 between Canadian products/services and foreign

products/services.

Royalty payments for licensing agreements, according to the 20'firms'that

reported, totalled $36 million over the last three years. For those firms
that could break down their expenditures almost all of the payments were

made in Canada.

Most firms are satisfied with their 1icehsing agreements. - A large number
of the firms (76 percent) stated they are satisfied with the conditions of
the licensing agreements. Only one firm stated it is not satisfied.
Moreover, 2 out of 23 firms (8 percent) indicated that their licensing
agreements have imposed.excessive restrictions or created difficulties.
Both firms feel that the restrictions had greatly affected their
profitability.
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5. Problems with Counterfeiting/Displacement in Canada

Thirty-five perceﬁt of the firms stated that their IPRs had been infringed

upon or violated in the past three years. Firms in the

culﬁural/entértainment sectors were more inclined to indicate their IPRs had

been infringed (41 percent), than firms in the business services sectors (26

percent).

Firms indicating that their IPRs had been infringed upon were asked to rate
the seriousness of the infringement/violation for the particular IFRs they
used. Of the 15 firms responding from the Major Copyright Users group, two-
thirds felt the infringement was between somewhat and extremely serious.
There was no relationship between sector and firms'’ ratings on the

seriousness of the infringement.

Two-thirds of the firms that indicated their IPRs had been infringed believe
their Canadian sales have decreaséd as a result. The firms in the
cultural/entertainment sectors (76 percent) were more likely to feel the
infringement had affected their saies than firms in the business services
sector (43 percent). Only four firms feel that counterfeiting or other

infringements has depressed the domestic price for their product.

'Eleven firms indicated that’ they had together lost approximately $5 million’

in income/revenue domestically in 1987 due to counterfeiting and other

infringements.

6. Effects of Foreign Intellectual Property.Rights on Canadian Firms'’
External Interests

Only 34 percent of the firms surveyed hold IPRs abroad. As indicated in
Exhibit 7.6.1. firms in printing, publishing and allied industries are more

likely to have IPRs abroad (59 percent) than firms in motion picture, audio
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and video industries (29 percent) and those in the business services sector

(12 percent).

EXHIBIT 7.6.1

- NUMBER OF INTELLECTUAL. PROPERTY RIGHTS
REGISTERED ABROAD OVER THE LAST THREE
YEARS BY MAJOR COPYRIGHT USERS

Motion Picture, Printing, C
Audio, Video Publishing Business .
RESPONSE] Production and and Allied . Services TOTAL
Distribution Industries
 Yes 27 % 59 % 12 % 34 %
No 63 % ’ 45 % 89 % 66 %

Missing : 16

Of the firms able to provide the data, there were in total 821 copyrights,
patents, industrial designs and trade marks registéred/obtained over the
last three years. The majority (94 percent) involved copyrights. The cost
for registering a copyright, considering government, legal and

administrative charges, averaged approximately $1,900 per firm.

Of"the firms exporting, most (83 percent) stated they have not encountered
problems or disincentives related to intellectual property protection
abroad. Of the firms that did encounter difficulties, all ‘indicated that

their foreign markets had been lost or fdreign sales affected.

Four firms indicated their problems with copyrights and specified the
country where the problem was encountered. Two firms were infringed in

Asia. -This is indicated in Exhibit 7.6.2. (Appendix E).
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7. Use of and Problems Concerning the Importation of IPRs

Approximately 9 to 22 percent of the firms indicated that their imports
embody IPRs. Of these firms, only one firm indicated its imports have been
hindered or prevented. This firm stated that it has experienced

difficulties with export restrictions in Japanese and Canadian customs.
8. Involvement with Litigation Concerning IPRs

Most firms (84 pefcent)»had not been involved in a court case involving
IPRs. However, a third of these firms (18 firms) had considered launching

legal action or had been threatened with legal action in the last ten years.

Firms from the printing and publishing sector were more likely to have been
involved in a court case than firms froﬁ the other sectors\(30 percent
compared to a total of 14 percent for all sectors). Of tﬁe firms previousiy
involved in a court case, the majority had -their most recent case involving
copyrights. Seven of the cases were in. Canada and two in the United States.
Seven of the cases were civil matters - six deaiing'with infringement suits
and one with a contractual matter. One of the caseé involved a criminal

proceeding.

Five of the nine firms were dissatisfied with the court case. The major
reason for firms’ dissatisfaction was the high cost of the litigation (57
percent). Thgvfirms’ expénses ranged ffom $8,000 .to $120,000 for a total
cost of $248,000 for the nine firms. Other reasons identified are listed in

Exhibit 7.8.1.
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EXHIBIT 7.8.1

REASONS MAJOR COPYRIGHT USERS ARE PERCENTAGE OF
DISSATISFIED WITH LITIGATION -] RESPONDING FIRMS
High Cost - . 57 %
Time Invqlved. 43 7
Complex or Onerous Requirements 29 %

to Bring Evidence Before the

Court '
Outcome/Result of the. Litigation | "29 %
Ability to Enforce the Ruling - ' 14 %

0f the firms that had considered legal action over the last ten years,
the majority involved copyrights, primarily in Canada. The major reasons
why action was not taken were because the matter was settled out of court

and the cost of litigation was high.

Five firms had been threatened with legal action concerning copyrights,

primarily by other Canadian firms.
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'SUMMARY OF KEY FINDINGS

The purpose of this study is to identify the impact of intellectual

. property on the economic and trade performance of specific Canadian

industries and on the investment and other business decisions of Canadian
companies. The findings, based on the specific objective of the study, are

summarized below.

Construct a Profile of How Canadian Industry Uses Intellectual Property
Rights in its Activities

L] IPRs are widely used by many firms in Canada to protect
their innovations/creations.

L Within the four groups examined, namely Top R&D
Performers, High Technology, Medium and Low Technology
and Major Copyright Users, there is tremendous
variation in the level of use and type of IPR used to
protect innovations/creatiomns. Firms in the Top R&D

' Performer group are the largest users of IPRs, with 97
percent using at least one type of IPR in the last three
years. The lowest use appears in the Medium and Low
Technology group of firms. Twenty-nine percent of

- Medium and Low Techmology firms have not used any IPRs
‘to protect their innovations/creations during the last
three years.

= There is also significant variation among sectors on
the extent and type of IPR used. As would be expected,
copyrights are predominantly used by firms in software
development and the Major Copyright Users group. The
highest percentage of firms used trade marks. In the
Top R&D Performers and High Technology firms, most
firms used trade marks, particularly the semi-refined
materials sector and the electrical and electronic
products industries. In the medium and low technology
group, the food and beverage industries were the most
likely to use trade marks. Trade secrets and patents
followed trade marks as the IPRs used the most by firms
in the Top R&D and in the high technology group. In
the Top R&D group, all firms telecommunications and in
the aircraft and aircraft parts industry used patents.
Biotechnology firms were more likely to use trade
secrets and firms involved in power generation were
more likely to use patents.
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IPRs are also used by firms, in varying degrees, to

acquire information. Not surprisingly given the size
and nature of their work, the highest number of firms

.using IPRs to acquire information are in the Top R&D

Performers.group. All groups use informal discussions
with other firms the most often to acquire information.

Gather_Infdrmation on Industry Experience With and Attitudes Towards
Intellectual Property Protection

A significant number of firms believe they have
insufficient knowledge or expertise with respect to
IPRs. Twenty to thirty-five percent of the firms in the
High Technology, Medium and Low Technology and Major
Copyright Users indicated that their expertise
(considering both internal and external resources) is
insufficient.. Only the firms in the Top R&D group
generally feel that have sufficient expertise. Lack of
IP expertise was particularly a concern of smaller
firms.

Many firms- asked for information on the appropriateness
of various IPRs for their business. A few firms,
especially those small- and medium-sized businesses,
suggested that literature should be more readily
available. ‘

Determine the Adequacy of Canada’s Current Intellectual Property System and
Identify Possible Gaps in the Range and Type of Intellectual Property
Protection Provided to Canadian Industry. Gather Details on the Problems
‘Encountered by High, Medium and Low Technology Firms

Firms’ satisfaction with intellectuwal property rights,
both domestically and abroad, was generally positive.
Between 72 and 85 percent of the firms in the four
groups stated that they are satisfied with the

‘ protection given by Canadian intellectual property laws.

Firms tend to be most satisfied with the term of
protection and the subject matter and the least




88

satisfied with the manner of enforcement and the

‘remedies/penalties.

The group most dissatisfied with Canadian IPRs is High
Technology. Sectors particularly dissatisfied within
this group are software developers and biotechnology
firms.

Several firms in the biotechnology sector indicated
that information retained was being registered in other
countries and licensed in Canada to ensure protection or

‘was not being used 'in Canada for fear of

infringement/counterfeiting.

Dissatisfaction expressed by firms in software must be
viewed in light of recent changes to the Copyright Act.
Firms will have different levels of awareness with
respect.to the impact of the new Act. Comments may
reflect three different perspectives: those commenting
on the Copyright Act before it was revised to improve
protection for software; those commenting on the new Act
but without fully appreciating its impact; and those
firms dissatisfied with the new Act.

Domestic Intellectual Property Laws, Practlces or Procedures Which Create
leflcultles For Canadian Flrms

Firms from all sectors indicated difficulty
with the registry of IPRs. Common
difficultiés mentioned are the cost and time
associated with registering/obtaining an
intellectual property right. A few firms also
expressed concern over the lack of
thoroughness- and accuracy of the registration’
office in accepting applications.

Several firms also. expressed an unwillingness to
register an IPR because of the detailed information
required. It was stated that such information could
help their competitors by diffusing the firms'’
technology.

Many firms, especially smaller ones, indicated that,
because of the cost'and time involved, they do not find
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the court system a useful vehicle for stopping or
rectifying infringements/violations. The courts are
seen as a vehicle to be used by the larger, stronger
firms that have the resources to win their case.

Identlfy Where the IPR System Has Encouraged or Discouraged Canadlan Firms
From Carrying Out Research. or Developlng New Technologies

Most firms feel that Canadian IPRs have a neutral
or positive impact on the level of R&D conducted in
Canada. .

Firms in the biotechnology sector are more inclined to
indicate that the lack of plants breeders’ rights has
affected the amount of R&D they conduct.

Identify Where Canadian Firms Have Encountered Problems or Disincentives in
Domestic Sales Because of Laws or Practices Related to Intellectual Property
Protection in Canada and Other Countries -

Many difficulties with counterfeiting/displacement were
reported. Between 31 percent and 40 percent of the
firms in the four groups believe their IPRs have been
infringed upon or violated in the last three years in
:Canada. Some"respondents reported those problems were
caused by insufficient/incomplete protection, especially
in areas such as software and biotechnology. However,
to a large degree, firms attribute the infringements to
‘poor enforcement and a lack.of remedies/penalties.

Two hundred firms indicated they had been infringed
upon; however, only 54 were able to indicate the
revenue/lncome lost domestically in 1987. Of the 54
firms able to estimate losseés, the total amount reported
was $104 million. In the High Technology category, 30
firms estimated total losses of $10 million in 1987.

‘When extrapolated to the total population this

represents losses of between $45 and $70 million for all
High Technology firms in Canada.
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B Of the 31 firms that stated the licensing agreements
they had signed imposed excessive restrictions or
_created difficulties, 58 percent indicated that the
‘restrictions had affected the profitability of their
firm somewhat or a great deal.

Identify Where Canadian Firms Have. Encountered Problems or Disincentives in
the Export of Goods and Services Because of Laws or Practices Related to
Intellectual Property Protection -

g  Between 8 and 21 percent of the firms in the four groups
have encountered problems or disincentives in the export
of goods or services.

" The losses, estimated by sixteen firms able to provide data,
totalled $27 million in 1987.- Four firms in the Top R&D
Performers reported losses of $14 million and 10 firms in the
High Technology group indicated losses of $12 million.

2 The small number of firms that feel foreign IPRs are serious
impediments to conducting business abroad may be explained by
the fact that such a large percentage of Canadian exports go
to the United States, which has generally adequate IP laws.

Identify Where Canadian Firms Have Encountered D1ff1cu1t1es in Gaining
Access to Foreign Technologies.

. Few firms identified problems in gaining access to
- foreign technologies. One reason reported for
difficulty in acquiring IPRs was due to the question of
re-exports, especially to communist countries.
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Evolution of IPRs in Relation to New Technologies and the Trading
Environment

= Several firms indicated that IP statutes have not kept pace
with new technologies. Many interviewees pointed out the
length of time required recently to overhaul some of the
Canadian legislation. Several others referred to the
insufficient protection for software and lack of Canadian .
protection for biotechnology.

® A number of interviewees feel there should be more
emphasis on international standards and international
registries in order to ensure better protection and less
burden on firms' resources.

= The findings indicate that many firms have licensing
agreements from other firms.. This is: not surprising
since Canada is a net importer of this technology.
Surprisingly, substantial revenue is obtained from many
Top R&D and High Technology firms for licenses. With
the implementation of free. trade with the United States,
the number of licensing agreement, between Canada and
U.S. companies. will likely increase. '

In conclusion, this study examined Canadian firms’ use and satisfaction with
Canadian IPRs. While firms reported they are generally satisfied, several
probiem areas were identified. Primarily, these are the lack of Canadian
protection for plant breeders’ rightsj the large number of
infringements/violétions in Canada; and the lack of suitable penalties or
remedies .for firms, difficulties encountered in registering IPRs and
problems acquiring information on Canadian IPRs.

-
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