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Preface

The Competition Bureau (the “Bureau”), as an independent law enforcement agency, ensures that
Canadian businesses and consumers prosper in a competitive and innovative marketplace. Headed by the
Commissioner of Competition (the “Commissioner™), the Bureau investigates anti-competitive practices
and promotes compliance with the laws under its jurisdiction, including the Competition Act (the “Act”).!

Competition among firms underpins a robust economy, incentivizing the creation of value and rewarding
entrepreneurship and innovation. When firms compete on the merits, market forces generally deliver the
most efficient and beneficial economic outcomes for society.

In some cases, however, dominant firms can frustrate this process by engaging in conduct that under-
mines competitive market forces, leading to inefficient outcomes. In these rare circumstances, the Bureau
may rely upon the abuse of dominance (and other) provisions of the Act to address specific conduct and
restore the competitive process.

These guidelines describe the Bureau's general approach to enforcing the abuse of dominance pro-
visions (sections 78 and 79 of the Act). They supersede all previous guidelines and statements of the
Commissioner or other Bureau officials regarding the administration and enforcement of the Act's abuse of
dominance provisions.

The Abuse of Dominance Enforcement Guidelines do not replace the advice of legal counsel and are not
intended to restate the law or to constitute a binding statement of how the Commissioner will proceed in
specific matters. The decisions of the Commissioner and the ultimate resolution of issues will depend on the
particular circumstances of the matter in question.

Throughout these guidelines, judicial decisions are referenced by abbreviations. Full citations may be
found at the end of the document. Any reference to jurisprudence represents the Bureau's interpretation of

the law.

Final interpretation of the law is the responsibility of the Competition Tribunal (the “Tribunal™) and the courts.

! RSC 1985, ¢ C-34.
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Executive Summary

Abuse of a dominant position occurs when a dominant firm or a dominant group of firms engages
in a practice of anti-competitive acts, with the result that competition has been, is, or is likely to be
prevented or lessened substantially in a market. Simply being a dominant firm, or even a monopoly,
does not in and of itself engage the abuse of dominance provisions of the Act.

Three elements must be established to constitute an abuse of dominance under section 79 of
the Act:

. one or more persons must substantially or completely control a class or species of
business throughout Canada or any area thereof;

. that person or those persons must have engaged in (within the previous three years)
or be engaging in a practice of anti-competitive acts; and

. the practice must have had, be having or be likely to have the effect of preventing or
lessening competition substantially in a market.

To evaluate the first element, dominance, the Bureau generally first defines a market(s), and then
evaluates whether the allegedly dominant firm (or firms) substantially or completely controls that
market, i.e., has a substantial degree of market power within that market. In this context, markets are
defined in reference to both a product and geographic dimension, based on demand substitution in
the absence of alleged anti-competitive conduct. The Bureau then considers evidence of the exist-
ence and magnitude of market power, such as market shares and barriers to entry.

The second element considers the purpose of the impugned acts: whether the dominant firm
(or firms) has engaged in a practice of conduct intended to have a predatory, exclusionary or disci-
plinary negative effect on a competitor. Exclusionary acts may make current or potential competitors
less effective, for example by increasing their costs. Predatory acts involve a firm deliberately setting
the price of a product(s) below an appropriate measure of its own cost to eliminate, discipline, or deter
entry or expansion of a competitor. Disciplinary acts involve actions intended to dissuade an actual or
potential competitor from competing vigorously, or otherwise disrupting the status quo in a market.
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When evaluating the purpose of an act, the Bureau considers both subjective evidence of intent (for
example, business documents describing the purpose of an act) as well as objective evidence in the
form of the reasonably foreseeable consequences of an act. The Bureau will weigh any evidence of
anti-competitive intent against evidence that the act was engaged in pursuant to a legitimate busi-
ness justification, that is, evidence that indicates the purpose of the act was efficiency-enhancing or
pro-competitive.

The final element involves an analysis of whether competition — on prices, quality, innovation, or any
other dimension of competition? — would be substantially greater in a market in the absence of the
anti-competitive conduct. This assessment is a relative one, comparing the level of competitionin a
market with and without the alleged anti-competitive conduct, rather than an assessment of whether
the absolute level of competition in a market is sufficient. The Bureau considers effects on both static
competition (e.g., short-run prices and output), as well as dynamic competition (e.g., rivalry driven
by product or process innovation).

On application to the Tribunal, the Bureau must establish each element of section 79 on the bal-
ance of probabilities. To this end, when evaluating conduct under section 79, the Bureau considers
whether clear, convincing, and cogent evidence exists in support of each element. The Bureau evalu-
ates the body of evidence on the whole, and may consider the same evidence in reference to more
than one element. As a result, the Bureau's analysis of different elements is often interconnected.

Where all three elements of section 79 are present, the Tribunal may prohibit the person (or persons)
who engaged in the conduct from continuing to do so. In addition, or alternatively, if the Tribunal con-
cludes that a prohibition order is not likely to restore competition, it may make an order directing the
person (or persons) who engaged in the conduct to take any action that is reasonable and necessary
to overcome the anti-competitive effects of the practice, including the divestiture of assets or shares.
Finally, if the Tribunal issues a remedial order, it may also order the respondent to pay an adminis-
trative monetary penalty of up to $10 million (or $15 million for each subsequent order) to promote
practices by that person (or persons) that are in conformity with the purposes of section 79.

To simplify the discussion, unless otherwise indicated, the term “price” in these guidelines refers to all dimensions of compe-
tition, such as quality or innovation. References to an increase in price encompass an increase in the monetary price, but may
also refer to a reduction in quality, product choice, service, innovation or other dimensions of competition.



When enforcing section 79, a significant consideration for the Bureau is to avoid chilling or deterring
pro-competitive or efficiency-enhancing conduct. The Bureau recognizes that it is often challenging
to distinguish anti-competitive conduct from aggressive competition on the merits, as in many cases
the goal of aggressive competition is to marginalize rivals or eliminate them from a market. The
Bureau recognizes that firms may acquire a dominant position by simply out-competing their rivals,
for example, by offering higher quality products to consumers at a lower price. In these cases, sanc-
tioning firms for simply being dominant would undermine incentives to innovate, outperform rivals
and engage in vigorous competition. Such vigorous competition is the sort of competitive dynamic
that the Act is designed to preserve and, where possible, enhance, as it ultimately leads to a more
efficient allocation of resources.

In considering enforcement action under section 79 of the Act, the Bureau carefully evaluates
allegations of abuse of dominance on a case-by-case basis, in the context of structural and other
market-specific characteristics. In the course of an examination or inquiry, the Bureau will typically
afford parties the opportunity to respond to the Bureau's concerns regarding alleged contraventions
of section 79 and discuss an appropriate resolution to address them.



Dominance

1. Paragraph 79(1)(a) of the Act requires an assessment of whether “one or more persons substan-
tially or completely control, throughout Canada or any area thereof, a class or species of business.”
In other words, this first element of the Act’s abuse of dominance provision requires a finding
of “dominance”.

2. Four factors are relevant to assessing dominance: (i) a “class or species of business” — generally, a
product market; (ii) “in Canada or any area thereof” — generally, a geographic market; (iii) “control” -
a substantial degree of market power; and (iv) “one or more persons” — joint dominance.?

3. Market definition in abuse of dominance cases is an analytical tool that may assist with the determin-
ation of whether a firm is dominant.* The Tribunal has recognized that often it is neither possible nor
necessary to precisely define a market (or markets) in proceedings under section 79.5 In some cases,
it may be clear that a firm is dominant under all plausible market definitions.

4. While the following discussion contemplates defining markets in the context of selling goods or ser-
vices, a similar exercise can be conducted when defining input markets from the perspective of a
dominant buyer.

3 For the remainder of this document the terms “firm”, “person”, and “entity” will be used interchangeably. Similarly, unless
otherwise indicated, any reference to a single allegedly dominant person should be read to include reference to either a single
dominant person or multiple dominant persons.

4 As discussed further below, the Bureau may define different markets for the purposes of paragraphs 79(1)(a) and 79(1)(c).
As such, market definition is also relevant to the assessment of competitive effects.

5 TREB CT at para 132.



A. A"Class or Species of Business™:
Product Market

For the purposes of paragraph 79(1)(a), the Tribunal has held that a “class or species of business” is
synonymous with a product market(s).®

Defining product markets usually begins by examining the product in respect of which the alleged
abuse of dominance has occurred or is occurring, and determining whether close substitutes exist
for that product, focusing on demand responses.’

The “hypothetical monopolist test” provides a useful framework to conceptualize substitutability
between products — an analytical framework the Tribunal has recognized can be helpful in cases
under section 79.8 The Bureau considers whether a profit-maximizing hypothetical monopolist
would impose and sustain a small but significant and non-transitory price increase for a candidate
set of products above a given benchmark. In general, the smallest set of products in which the price
increase would be sustained, including the product in respect of which the alleged abuse of domin-
ance has occurred or is occurring, is defined as the product market.

Typically, the initial candidate market considered is a product in respect of which the alleged abuse of
dominance has occurred or is occurring and its closest substitute. If a hypothetical monopolist could
not impose a small but significant and non-transitory price increase above the benchmark, assum-
ing the terms of sale of all other products remained constant, the candidate market is expanded to
include the next-best substitute (which could include the products of other firms). The analysis is
repeated until the point at which the hypothetical monopolist would profitably impose and sustain
such a price increase over the candidate market.

NutraSweet at 9. The term product also encompasses services (see subsection 2(1) of the Act).

The Bureau considers supply responses, or the ability of potential competitors to begin supplying in response to a price
increase, when assessing the “control” element of paragraph 79(1)(a), such as when assessing market shares and partici-
pants, rather than when defining markets.

TREB CT at para 124.
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For purposes of the hypothetical monopolist test, the Bureau generally considers a 5 percent price
increase above the price level that would prevail absent the alleged anti-competitive act(s) to be
significant and a one-year period to be non-transitory. Market characteristics may support using a
different price increase or time period.

It is important to note that, in the context of abuse of dominance cases, the current price may not
be the appropriate benchmark to use when defining the market, as some products that appear to
be good substitutes at that price level might not be considered substitutes at price levels that would
have prevailed in the absence of the alleged anti-competitive act(s).® Inclusion of these products
could lead to an overly broad product market definition because these products do not discipline
the market power of the dominant firm, but rather are only considered substitutes for products in
the market at price levels where market power has already been exercised.

Direct evidence of buyer switching (i.e., changes in quantities purchased) in response to relative
price changes can demonstrate substitutability for the purposes of market definition.’° However, in
practice, such direct evidence may be difficult to obtain.

For the above reasons, market definition for the purposes of section 79 will often focus on indicators
of substitutability. Such indicators include:

. Views, strategies, behaviours and identity of buyers: Whether buyers have substi-
tuted between products in the past, and whether they plan to do so in the future, can
indicate whether a price increase in a candidate market is sustainable. Industry sur-
veys, industry participants and industry experts may also provide helpful information
with respect to products that may be substitutable. Documents prepared by the firm
in question in the ordinary course of business may also prove useful in this regard.

. End-use and physical characteristics: Functional interchangeability between two
products is generally a necessary, but not sufficient, condition to warrant inclusion in
the same market. In general, as buyers place greater value on the actual or perceived
unique physical or technical characteristics of a product, the more likely it is that the
product will fall within a distinct market.

TREB CT at paras 129-130.

When detailed data on the prices and quantities of the relevant products and their substitutes are available, statistical meas-
ures may be used to define product markets. Demand elasticities indicate how buyers change their consumption of a product
inresponse to a change in the product’s price (own-price elasticity) or in response to changes in the price of another identified
product (cross-price elasticity). While cross-price elasticities do not directly measure the ability of a firm to increase price,
they are particularly useful for determining whether differentiated products are close substitutes for one another.
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. Switching costs: Transaction costs that buyers would have to incur to, among other
things, retool, repackage, adapt their marketing, breach a supply contract or learn
new procedures may render product substitution an unlikely response to a small but
significant and non-transitory price increase.

. Price relationships and relative price levels: The presence of a strong correlation in
price movement between two or more products over a significant period of time may
suggest that the products fall within the same market.

The Bureau may consider it appropriate to define markets in reference to particular types of pur-
chasers in certain circumstances, such as where sellers engage in price discrimination between
different sets of buyers. For example, the Bureau may define two separate markets if a seller is able
to effectively price discriminate between commercial customers and individual consumers. Similarly,
the Bureau may define markets in reference to a particular level of a supply chain: for example, when
assessing if a manufacturer is dominant in an industry where manufacturers sell through retailers,
the Bureau may define a market as sales to retailers.

In some cases the Bureau may consider it appropriate to analyse several different (or potentially
different) product markets together for the purposes of market definition. This could occur when evi-
dence indicates that there may be more than one product market but that competitive conditions are
sufficiently similar in each market such that analyzing them together does not affect the assessment
of dominance. Where appropriate, the Bureau may analyse several geographic markets (discussed
below) together in the same manner.

The Bureau may define a market as a group of diverse products that are not themselves substitutes
for each other in cases where a sole, profit maximizing seller would increase the price of the group
of the products because a sufficient number of buyers would not respond to the price increase by
purchasing individual products from different sellers. This may occur, for example, where there are
sufficiently large transaction costs associated with dealing with multiple sellers.

Special considerations arise when applying the hypothetical monopolist test to “multi-sided” plat-
forms. For a multi-sided platform, demand for one “side” depends on use of another; one example
would be an advertising service that matches buyers and sellers of a product, where greater buyer
use increases the attractiveness to sellers, and greater seller use increases the attractiveness to
buyers. Depending on the facts of a case, the Bureau may define a product market as one side of
a multi-sided platform (i.e., consider the effects of a price increase on one side of the platform).
However, when considering if a hypothetical monopolist would find it profit maximizing to impose
that price increase, it may be necessary to account for the interdependence of demand, feedback
effects, and changes in profit on all sides of the platform." In other cases, the Bureau may view it
appropriate to define a market to include multiple sides of the platform.

See Visa at para 189. Similarly, where the Bureau has defined a market as one side of a platform the Bureau, where appropri-
ate, may consider effects of conduct on multiple sides of the platform when evaluating issues beyond market definition.
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Additionally, challenges may arise in the application of the hypothetical monopolist test where
services are offered at a zero-monetary price (for instance, where services are offered for free
to attract users to a multi-sided platform that depends on advertisers for monetization). In such
cases, firms may compete on dimensions other than monetary price, such as product quality.
Although the Bureau may seek to analyze whether a hypothetical monopolist would find it profit
maximizing to decrease a relevant non-price dimension of competition by a small but significant
amount for a non-transitory period of time, this may not be feasible in practise. As a result, the
Bureau's analysis may focus on qualitative indicators of substitutability. This analysis will generally
be similar to assessing substitutability based on qualitative indicators in other cases, as discussed
above.

B. “Throughout Canada or any
Area Thereof”: Geographic Market

The Tribunal has held that the phrase “throughout Canada or any area thereof” is synonymous with
a geographic market(s).?

A geographic market consists of all locations or supply points regarded as close substitutes by buy-
ers. From a buyer perspective, a geographic market may include territory outside of Canada. Similar
to product market definition, the Bureau will generally apply the hypothetical monopolist test to
examine the dimensions of buyer switching, from suppliers in one location to suppliers in another,
in response to a small but significant and non-transitory price increase. A geographic market will
consist of all locations or supply points that would have to be included for such a price increase to be
profitable. As with product market definition, the geographic parameters of the market may be over-
stated if they include areas that would not be included at the price level that would prevail absent the
alleged anti-competitive act(s).

The Bureau may consider if the area in which the allegedly dominant firm operates constitutes a
geographic market. However, the Bureau may ultimately define geographic markets more broadly
or more narrowly. In the latter case, where an allegedly dominant firm operates in more than one
geographic market, the Bureau will seek to assess if competitive conditions materially vary across
those markets. If competitive conditions are similar in several geographic markets, the Bureau may
consider them together for analytical purposes.

NutraSweet at 20.



21 The Bureau will also consider indirect evidence of substitutability between locations or supply points
when defining geographic markets, such as:

. Views, strategies, behaviours and identity of buyers: Considerations relating to
convenience or the particular characteristics of the product (e.g., fragility, perish-
ability) may influence a buyer’s choice of supplier in the event of a price increase.
The Bureau will examine past and potential future behaviour of buyers as new
options are made available, through, for instance, advances in technology, which
may impact the geographic dimension of a buyer’s purchases. Third parties who
are familiar with the industry in question may provide information regarding past
and potential future industry developments that helps to define the geographic
market. The extent to which distant supply locations are taken into account in busi-
ness plans, marketing strategies and other documentation of the firm in question
and of other sellers may also be useful indicators of geographic market definition.

. Switching costs: Transaction costs that buyers would have to incur to adapt their
business to obtain the product from another source may render substitution to
sources of supply from other geographic areas an unlikely response to a small but
significant and non-transitory price increase.

. Transportation costs, price levels, and shipment patterns: In general, where prices
in a distant area have historically exceeded or been lower than prices in the candi-
date geographic market by more than transportation costs, this may indicate that
the distant area constitutes a separate market, for reasons that go beyond transpor-
tation costs. Conversely, if significant shipments of the product from a distant area
in response to a price increase are likely, this may suggest that the distant area falls
within the geographic market. In either case, the Bureau will assess whether a small
but significant and non-transitory price increase in the candidate geographic market
would change any locational pricing differential to the point where purchases from
distant sellers may be able to constrain a price increase.

22. While the principles above apply equally to domestic and international sources of competition, other
considerations, such as tariffs, duties, quotas, regulatory impediments, government procurement
policies, intellectual property laws, exchange rate fluctuations and international product standard-
ization may be relevant when considering whether supply points located outside Canada should be
included in the geographic market.
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C. “Substantially or completely control™:
Market Power

The Tribunal has held that the phrase “substantially or completely control” contemplates a substan-
tial degree of market power.®* The Supreme Court of Canada has defined “market power” as “the
ability to ‘profitably influence price, quality, variety, service, advertising, innovation or other dimen-
sions of competition’”;** the Tribunal has characterized a substantial degree of market power as
one that “confers upon an entity considerable latitude to determine or influence price or non-price
dimensions of competition in a market, including the terms upon which it or others carry on business
in the market”.*®* Market power may be reflected in an ability to restrict the output of other existing or
potential market participants, and thereby profitably influence price (the “power to exclude”).*®

When assessing if a firm holds a substantial degree of market power, the Bureau considers the body
of relevant information and/or documents on the whole in order to determine the extent to which a
firm has the ability to influence the market. The exact nature of the Bureau's analysis and the weight
accorded to any particular piece of information or document will depend on the circumstances of
the case.

Market power can be measured directly or indirectly. Direct indicators of market power, such as evi-
dence of supra-competitive profitability or pricing, are not always conclusive or indeed possible to
assess; practical difficulties can arise in defining the “competitive” price level and the appropriate
measure of cost to which prices should be compared.”’

In many cases the Bureau examines a number of indirect indicators, both qualitative and quanti-
tative, in conducting its analysis of market power, such as structural characteristics of a market
(including market shares and any barriers to entry), the extent of technological change, the effects
of a practice of anti-competitive acts, and customer or supplier countervailing power. The Bureau's
analytical approach to the assessment of these indicators is discussed in greater detail below.

TREB CT at para 173.
m at para 44.
TREB CT at paras 174.
TREB CT at para 176.

The Tribunal has accepted some direct indicators as evidence of market power, such as a high price-to-average-cost margin
and corresponding high accounting profits. Similarly, significant variations in price by region, along with the ability to lower
prices in response to increased competition or entry, has been accepted by the Tribunal as evidence of supra-competitive
pricing in higher-price regions. In these cases, direct indicators alone were insufficient to establish market power, which was
substantiated through the use of indirect indicators. See Tele-Direct at 101 and Canada Pipe CT at para 161.
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A firm that does not compete in a market may nonetheless substantially or completely control
that market.’® When assessing if a firm holds a substantial degree of market power in a market in
which it does not compete the power to exclude current or potential competitors will often be the
focus of the Bureau's analysis. Conversely, indicators of market power such as market shares or
supra-competitive profits may not be relevant in such circumstances, whereas they may be central
to assessing market power where the allegedly dominant firm does compete in the market.

In the context of paragraph 79(1)(a), the relevant level of market power includes not only a firm'’s
pre-existing market power (i.e., any market power held by the firm notwithstanding any alleged
anti-competitive conduct), but also market power derived from any alleged anti-competitive conduct.?®

. Market Shares and Barriers to Entry

Jurisprudence has often relied on a combination of high market shares and barriers to entry as evi-
dence of market power. While there is no definitive numeric threshold, the Bureau is of the view that
high market share is usually a necessary, but not sufficient, condition to establish the existence of a
substantial degree of market power.?°

All other things being equal, the larger the share of the market held by competitors, the less likely
it is that the firm in question would be capable of exercising a substantial degree of market power.
The ability of customers to switch to competitors if a firm attempts to increase price may be dem-
onstrated by a large market presence of those competitors. In such cases, switching by a significant
portion of a firm’s customer base may be enough to render any increase in price unprofitable.
However, the ability to switch may depend on various factors such as the speed and ease with which
rival firms are able to accommodate increased demand for their products as the prices of rival sup-
pliers increase, or any switching costs.

In addition to considering the market shares of current sellers of relevant products, the Bureau may
also consider the shares of potential sellers that would participate in the market through a supply
response if prices rose by a small but significant and non-transitory amount. In such a case, a firm
could be considered a participant in the market if significant sunk investments are not required to
enter, and it could rapidly and profitably divert existing sales or capacity to begin supplying the mar-
ket inresponse to such a price increase. For those firms that would participate in the market through
a supply response, market share calculations will include only the output or capacity that would likely
become available to the market without incurring significant investment.

20

TREB FCA 1 at para13.

The Tribunal has held that the use of the present tense in paragraph 79(1)(a) means that at the time a person engages
in a practice of anti-competitive acts, they must be in a position of dominance in the market (Direct Energy at para 40).
The Bureau may conclude that paragraph 79(1)(a) is satisfied where a firm attains dominance through a practice of
anti-competitive acts, provided that the firm is dominant at some point in time when the practice is ongoing.

However, as discussed in more detail below, in exceptional cases the Bureau may consider firms with relatively low market
shares to possess a substantial degree of market power where other evidence establishes its existence.
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Market shares can be measured in terms of revenues (dollar sales), demand units (unit sales), cap-
acity (to produce or sell) or, in certain natural resource industries, reserves. If products in the market
are homogeneous and firms are operating at capacity, relative market shares should be similar
regardless of the unit of measurement. If firms have excess capacity, market shares based on cap-
acity may best reflect their relative market position if they can easily increase supply in response
to anincrease in price. In the case of differentiated products, market shares based on dollar sales,
demand units and/or capacity can lead to varying inferences with respect to firms' relative competi-
tive positions, and shares based on revenues or demand units may be more probative in this regard.
When calculating market shares, the Bureau will use the measurement that it considers best reflects
the current and future competitive significance of competitors.

In contested abuse of dominance cases to date, market shares of those firms found to have abused
their dominant position were very high, suggesting that, in those instances, customers were left with
too few alternatives to discipline a price increase or other conduct by the firm that substantially less-
ened or prevented competition.?

In many cases, the Bureau uses market shares as an initial screening mechanism to assess allega-
tions of abuse of dominance. The Bureau's general approach is as follows:

. A market share below 50 percent will generally only prompt further examination if
other evidence indicates the firm possesses a substantial degree of market power, or
that it appears the firm is likely to realize the ability to exercise a substantial degree
of market power through the alleged anti-competitive conduct within a reasonable
period of time while that conduct is ongoing;

. A market share of 50 percent or more will generally prompt further examination; and

. In the case of a group of firms alleged to be jointly dominant, a combined market
share equal to or exceeding 65 percent will generally prompt further examination.

In circumstances where the Bureau has not reached a final conclusion regarding the boundaries of
the market, several plausible market definitions may present themselves. Where at least one plaus-
ible market definition exists that indicates an allegedly dominant firm possesses a substantial degree
of market power, the Bureau may investigate further.

21

In Tele-Direct, at 83, the Tribunal stated that it would require evidence of “extenuating circumstances, in general, ease of
entry” to overcome a prima facie determination of control based on market shares of 80 percent and higher; whereas, in
Laidlaw, the Tribunal observed that a market share of less than 50 percent would not give rise to a prima facie finding of
dominance. However, this does not preclude the possibility that a substantial degree of market power could be found below
that threshold.
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The Bureau will also examine the durability of market shares in a particular market. If market shares
have fluctuated significantly among competitors over time (for example, because firms regularly
develop new technologies to “leapfrog” their competitors), a current high market share may be less
indicative of a substantial degree of market power.

Market shares are not the only factor the Bureau considers, and where other evidence provides
sufficient indication that a firm may be dominant regardless of a relatively low market share the
Bureau may investigate further.??2 The types of evidence that may prompt the Bureau to investigate
further include:

. Direct evidence of market power: Where available, evidence of supra-competitive
pricing;
. Significant Commercial Leverage: Market or demand characteristics may provide

the allegedly dominant firm sufficient commercial leverage over upstream or down-
stream firms such that it may exercise a substantial degree of market power, for
example, through the ability to affect a supplier’s dealings with other customers;

. Effects of the Anti-Competitive Acts: An ability to cause prices to be higher in the
market than would exist in the absence of the firm's conduct may be evidence of the
existence and or/magnitude of market power on the part of that firm;?3 and

. Other evidence of influence: where a firm has otherwise demonstrated “considerable
latitude”?* to determine or influence a relevant dimension of competition.

The Bureau anticipates that, all else equal, these types of evidence are less likely to exist if the market
share of the potentially dominant firm is small. However, there may be circumstances where market
shares do not factor into the Bureau's analysis, for instance, where a firm controls a market through
the ability to exclude, as discussed below.

A high market share is not itself sufficient to establish a substantial degree of market power. A
firm’s attempt to exercise market power may be thwarted by expansion or entry of existing and/or
potential competitors on a sufficient scale and scope if expansion and/or entry are expected to be
profitable. As a result, the Bureau considers the extent to which barriers to entry or expansion may
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The Tribunal has recognized that firms with relatively low market shares may possess some degree of market power. For
example, in the context of other provisions of Part VIII of the Act, the Tribunal has found a firm to possess market power with
a share as low as 33 percent (Visa at para 267), and has recognized that market shares may either overstate or understate
a firm’'s market power (Hillsdown at 318).

See, for instance, TREB CT at para 196.
See TREB CT at para 174.



limit the ability of rivals to respond to any exercise of market power. Barriers to entry or expansion

can take many forms, including:

Sunk costs of entry or expansion: Costs are sunk when they cannot be recovered if
the firm exits a market. Sunk costs may pose a barrier to entry or expansion where
the anticipated rewards to entry or expansion are anticipated to be less than the
associated sunk costs, or there is sufficient risk that this will be the case as to have a
deterrent effect;

Regulatory barriers: In addition to their relevance to geographic market definition,
regulatory controls relating to entry, tariff and non-tariff barriers to international or
domestic trade may impede entry or expansion by competitors;

Economies of scale and scope: Economies of scale occur when the average cost of
producing a product declines the more of a product is produced, whereas economies
of scope occur where the average costs of producing a product decline with the pro-
duction of other products. Instances where such economies can be barriers to entry
or expansion include when economies of scale prevent viable entry on a small scale
or require entry to be on a sufficiently large scale to depress market prices, or where
economies of scope require that a viable entrant must begin production of various
products at once;

Market maturity: Where market demand is not expected to increase, entry or
expansion may be more difficult as any additional business must be converted from
incumbents, rather than growth in market demand. Similarly, it may be easier to
enter a market when it is young or growing, or less attractive to invest in assets that
may be stranded due to decline in market demand;

Network effects: Network effects occur when demand for a product depends on use
of that product by others, and can be direct or indirect. Direct network effects occur
when the demand for a product or service directly increases with more users, such
as how the value of a communications network for an individual may increase with
the number of other users of the network. In contrast, indirect network effects occur
where greater use of a product or service by members of one group creates value for
members of another group, potentially causing feedback effects. For example, in the
case of a website that matches buyers and sellers of various products, the website
becomes more valuable to buyers the more sellers use the website, and vice versa.
All else equal a buyer may be indifferent to the number of other buyers that use the
website, but if additional buyers attract additional sellers, a buyer indirectly benefits
from greater use of the website by other buyers. Network effects may provide signifi-
cant advantages to incumbent firms, making entry or expansion more difficult; and
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. Access to scarce or non-duplicable inputs: An inability to access significant
inputs that are required to be a viable competitor in a market may prevent entry
or expansion.

The Bureau will examine the nature of any barriers to entry, including those created by the alleged
practice of anti-competitive acts,? to assess whether entry would be timely, likely, and sufficient
in scale and scope to make the exercise of a substantial degree of market power unsustainable.
“Timely” means that entry will occur within a reasonable period of time; “likely” refers to the expect-
ation that entry will occur; and “sufficient” means that entry would occur on a sufficient scale to
prevent or deter firms from exercising a substantial degree of market power. When assessing if entry
will satisfy these criteria, the Bureau will generally seek to determine if the threat of entry or expan-
sion has an appreciable effect on the allegedly dominant firm’s conduct.

ii.  The Ability to Exclude

As noted above, the Tribunal has recognized that the ability to exclude — the ability to restrict the
output of other actual or potential market participants, and thereby profitably influence price — con-
stitutes market power.?® Where through the impugned conduct assessed under paragraphs 79(1)(b)
and 79(1)(c) a firm has demonstrated its ability to exclude rivals, this provides evidence that it has
market power.?’

Assessing the existence and degree of market power through the ability to exclude is particularly
relevant when a firm does not compete in a market in which the alleged anti-competitive effects are
alleged to be occurring. A firm that does not compete in a particular market may nonetheless control
it, for example, through control of a significant input to competitors in a market, or the ability to make
rules that effectively control the business conduct of those competitors.?® The Bureau does not view
these two mechanisms as mutually exclusive: for example, a firm may leverage control of a signifi-
cant input in order to impose and enforce rules that affect the business conduct of competitors in
a market.

When assessing whether a firm controls a significant input in a market in which it does not compete
(e.g., a downstream market), the Tribunal has indicated it is not necessary to define and estab-
lish dominance in an additional market defined around that input (e.g., an upstream market).?°
However, for the purposes of assessing if control of that input provides the ability to exclude, the
Bureau will consider the extent to which substitutes exist to the input provided by the allegedly
dominant firm, as well as the extent to which that input is necessary to compete. In the absence of
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Laidlaw at 331; Tele-Direct, at 95; Canada Pipe CT at paras 138, 146; Canada Pipe FCA 2 at paras 24-25, 36.

TREB CT at para 176.

TREB CT at paras 182, 190, 254(n).
TREB FCA 1at paral3.

TREB CT at paras 203-207.
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acceptable substitutes, and if competitors in the market are unable to effectively compete without
access to the input, the Bureau will conclude the allegedly dominant firm has a substantial degree
of market power in that market (in the examples above, in the downstream market).

When assessing if a firm has the ability to impose rules that govern the conduct of competitors,
the Bureau may consider the extent to which any rules are adhered to, or could be enforced by the
allegedly dominant firm. If such rules are not adhered to or enforced, the Bureau is not likely to con-
clude the allegedly dominant firm has a substantial degree of market power on that basis.

iii.  Other Factors

The Bureau may examine other potentially relevant indicators when assessing the existence and/or
magnitude of market power, including:

. Countervailing power: A customer or supplier may have the ability and incentive to
constrain a firm'’s attempt to exercise a substantial degree of market power, such as
by vertically integrating its own operations; refusing to buy or sell other products or in
other geographic markets from the firm; or encouraging expansion or entry of exist-
ing or potential competitors; and

. Technological change and innovation: Evidence of a rapid pace of technological
change and the prospect of firms being able to “innovate around” or “leapfrog” an
apparently entrenched position of an incumbent firm could be an important con-
sideration, along with change and innovation in relation to distribution, service, sales,
marketing, packaging, buyer tastes, purchase patterns, firm structure and the regu-
latory environment.

D. “Oneor more persons’:
Joint Dominance

Section 79 contemplates that a group of firms may jointly substantially or completely control a
market, satisfying paragraph 79(1)(a). The Bureau's analytical framework for assessing joint dom-
inance is similar to that employed in examining single-firm dominance, and likewise focusses on the
existence of a substantial degree of market power. Similar to single-firm dominance, the Bureau
considers the ability of a firm or firms to exercise a substantial degree of market power, taking into
account market shares, barriers to entry and expansion and any other relevant factors. However, in
the case of joint dominance, this exercise also requires an assessment of whether those firms that
are alleged to be engaged in a practice of anti-competitive acts jointly control a class or species of
business such that they hold a substantial degree of market power together.
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As with single-firm dominance, the Bureau will assess the extent to which competition from existing
rivals and from potential rivals (i.e., entrants) outside the allegedly jointly dominant group is likely to
defeat the profitability of a price increase by the firms that are alleged to be jointly dominant. If these
two sources of competition are not likely to constrain a price increase, the Bureau will then consider
the nature of competition within the allegedly jointly dominant group.

In the absence of a sufficient competitive constraint from outside an allegedly jointly dominant
group, if competition among group members is also insufficient to constrain prices to the competi-
tive level, members of that group will be able to jointly exercise a substantial degree of market power.
As a result, when assessing joint dominance, the Bureau may accord significant weight to how vig-
orously the allegedly jointly dominant firms compete with each other.2° In the absence of vigorous
competition the Bureau may conclude that the lack of mutual competitive constraint permits them
to exercise a substantial degree of market power.

Similar or parallel conduct by firms is insufficient, on its own, for the Bureau to consider those
firms to hold a jointly dominant position. Further, evidence of coordinated behaviour by firms in the
allegedly jointly dominant group may be probative insofar as it may explain why members of the
allegedly dominant group are not vigorously competing. However, the Bureau does not consider
such evidence as necessary to establish that a group is jointly dominant, if there is other evidence
that competition among members of the allegedly dominant group is not sufficient to discipline their
exercise of a substantial degree of market power.

As with single-firm dominance, the ability to exercise a substantial degree of market power on a col-
lective basis is not in and of itself sufficient to raise an issue under the abuse provisions of the Act.
While a group of firms may collectively be able to exercise a substantial degree of market power, itis
still necessary to establish that these firms’ conduct constitutes a practice of anti-competitive acts
that is preventing or lessening competition substantially. It may, however, be the case that a practice
of anti-competitive acts facilitates joint dominance. For example, joint dominance may be enabled or
reinforced through disciplinary conduct, as discussed below.
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Prices that appear to be at or near the competitive level could be evidence of vigorous competition. Other factors may include,
but are not limited to, price competition among competitors, instability of market shares over time, attempts to solicit rival’s
customers, or “leapfrog” competition through innovation. Conversely, the absence of these factors on the part of firms within
the allegedly jointly dominant group could indicate that these firms are not competing vigorously with one another.
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Paragraph 79(1)(b) requires that a firm or firms “have engaged in or are engaging in a practice of
anti-competitive acts”. This element consists of two factors, the Bureau’s approach to which is dis-
cussed below: (i) a “practice”; and (ii) anti-competitive acts.

A. A “Practice”

While a “practice” normally involves more than one isolated act, the Bureau considers that this element
may be satisfied by a single act that is sustained and systemic, or that has had or is having a lasting
impact in a market.3! For example, a long-term exclusionary contract may effectively prevent the entry
or expansion of competitors despite the fact that the contract itself could be viewed as a single act.

B. Anti-competitive Acts

Section 78 of the Act enumerates a non-exhaustive list of acts that are deemed to be anti-
competitive in applying section 79.32 An anti-competitive act is defined by reference to its purpose,
and the requisite anti-competitive purpose is an intended negative effect on a competitor that is
predatory, exclusionary, or disciplinary.3 While many types of anti-competitive conduct may be
intended to harm competitors, the Bureau considers that certain acts not specifically directed at
competitors could still be considered to have a predatory, exclusionary, disciplinary, or some other
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Canada Pipe FCA 1 at para 60.

In addition, subsection 79(5) states that “For the purpose of this section, an act engaged in pursuant only to the exercise of
any right or enjoyment of any interest derived under the Copyright Act, Industrial Design Act, Integrated Circuit Topography
Act, Patent Act, Trade-marks Act or any other Act of Parliament pertaining to intellectual or industrial property is not an anti-
competitive act.” For information on the Bureau'’s approach to reviewing business conduct involving intellectual property, see
the Bureau'’s Intellectual Property Enforcement Guidelines.

Canada Pipe FCA 1 at para 66.
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anti-competitive purpose.3* On the latter, by way of example, conduct aimed at undermining the
competitive process and the vigour with which other firms may compete may be considered as hav-
ing the requisite anti-competitive purpose.

When assessing whether an act is anti-competitive, the purpose of an act may be established dir-
ectly by evidence of subjective intent, inferred from the reasonably foreseeable consequences of the
conduct, or both. Although verbal or written statements of a firm's personnel may assist in estab-
lishing subjective intent, evidence of subjective intent is neither strictly necessary nor completely
determinative.® In most cases, the purpose of the act can be inferred from the circumstances, and
persons are assumed to intend the reasonably foreseeable consequences of their acts.3®

In some cases, when evaluating the overall character of a practice, evidence that the conduct was
motivated by a legitimate business justification can outweigh evidence of anti-competitive purpose
when the two are balanced against each other. The role of business justifications in evaluating the
purpose of conduct is discussed further below.

For the purposes of paragraph 79(1)(b), a competitor is a person who competes in a market, and
need not be a competitor of the allegedly dominant firm.¥ Thus, a firm that does not compete in a
market may nonetheless engage in a practice of anti-competitive acts directed toward competitors
in that market.
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The Federal Court of Appeal and Tribunal have acknowledged that paragraph 78(1)(f) does not contain an explicit refer-
ence to a purpose vis-a-vis a competitor. The Federal Court of Appeal has characterized the conduct in paragraph 78(1)(f)
as reflecting “a self-serving intent, not a relative one intended to harm a competitor”, and that on the premise of its earlier
jurisprudence “requiring a predatory, exclusionary, or disciplinary negative effect on a competitor in all cases would render
paragraph 78(1)(f) meaningless” (TREB FCA 2 at para 54).

Canada Pipe FCA 1 at paras 72-73.
NutraSweet at 35.

TREB CT at para 277; TREB FCA 1 at paras 17-20.




57.

58.

59.

60.

Where a firm that does not compete in a market is alleged to have engaged in a practice of anti-
competitive acts, the Tribunal has indicated that it must be satisfied that the firm has a “plausible
competitive interest” in adversely impacting competition in that market.?® As noted above, the
Federal Court of Appeal has characterized anti-competitive acts as those that have an intended
negative effect on a competitor that is predatory, exclusionary, or disciplinary. Although the Bureau
will typically consider the incentives of a dominant firm to limit competition, the Bureau may con-
clude that a firm that does not compete in a market has engaged in a practice of anti-competitive
acts where an exclusionary, predatory, disciplinary, or other anti-competitive purpose can be
demonstrated.

In assessing whether a particular act is likely to be anti-competitive, the Bureau is of the view that
anti-competitive conduct generally falls into three broad categories: (i) predatory conduct; (ii) exclu-
sionary conduct; and (iii) disciplinary conduct.

. Predatory Conduct

Predatory conduct involves a firm deliberately setting the price of a product(s) below an appropriate
measure of its own cost to incur losses on the sale of product(s) in the market(s) for a period of time
sufficient to eliminate, discipline, or deter entry or expansion of a competitor, in the expectation that
the firm will thereafter recoup its losses by charging higher prices than would have prevailed in the
absence of the impugned conduct.® Predatory pricing may be implicit (through discounts or rebates,
for example), or explicit.

The Bureau considers that average avoidable cost is the most appropriate cost standard to use when
determining if a dominant firm'’s prices are below cost.*° Avoidable costs refer to all costs that could
have been avoided by a firm had it chosen not to sell the product(s) in question. Whether a cost is
avoidable depends in part on the duration of the alleged predation as, in general, more costs become
avoidable over time. Where the firm’'s pricing of the product(s) does not cover its own average avoid-
able costs, the Bureau will consider the pricing to be predatory in the absence of evidence that the
overriding purpose of the conduct was in furtherance of a credible efficiency or pro-competitive
rationale. For example, it may be reasonable for a firm to sell excess, obsolete or perishable products
at below-cost prices. Similarly, companies may use below-cost promotional pricing to induce cus-
tomers to try a new product.

38

39

40

TREB CT at paras 279-282.

The Bureau will typically consider the question of whether a firm can recoup any losses incurred in predation in the analysis of
whether the conduct has given rise to a substantial lessening or prevention of competition pursuant to paragraph 79(1)(c). In
many cases the ability to recoup losses from predation will depend on barriers to entry that prevent new entry in response to
supra-competitive prices, or re-entry by predated firms. In the absence of recoupment in the past, present, or likely recoup-
ment in the future, the Bureau would not typically consider paragraph 79(1)(c) to be satisfied.

Air Canada at paras 76, 80.
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There are difficulties inherent in applying a price-cost test to identify predatory pricing, all other
things being equal. The Bureau generally uses various “screens” prior to conducting an avoidable
cost analysis. Specifically, the Bureau will examine whether the alleged predatory price can be
matched by competitors without incurring losses (suggesting that discipline or exclusion, and sub-
sequent recoupment, is unlikely to occur), as well as whether the alleged predatory price is in fact
merely meeting competition by reacting to match a competitor’s price.

ii.  Exclusionary Conduct

In general, the Bureau is not concerned with conduct that forces competitors to be more effective,
but rather with conduct that makes it more difficult for competitors to be effective. Vigorous com-
petition on the merits (e.g., offering superior services at a lower price) may force competitors to be
more effective or result in their exit from a market, but does not engage the abuse of dominance
provisions. In contrast, exclusionary conduct is designed to make current and/or potential rivals less
effective, to prevent them from entering the market, or to eliminate them from the market entirely.
Such conduct often does so by raising rivals’ costs or reducing rival’'s revenues.

In a non-exhaustive list, section 78 describes various means by which a firm may engage in exclusion-
ary conduct. These include: margin squeezing of a downstream competitor by a vertically-integrated
supplier; vertical acquisitions; pre-empting scarce facilities or resources; adopting incompatible
product specifications; and exclusive dealing. Other exclusionary strategies can include tying and
bundling, and conduct that increases customer switching costs. All such activities can, in certain cir-
cumstances, serve to increase a rival’s costs and/or reduce their revenues, which may make it more
difficult for the rival to compete or result in its exclusion from the market.

The following is a brief discussion of three types of exclusionary conduct that may raise issues under
the abuse of dominance provisions: exclusive dealing, tying and bundling, and refusals to supply.
These are not the only categories of exclusionary conduct, nor are they mutually exclusive. Indeed,
in the Bureau's experience, individual anti-competitive acts may be viewed as part of more than one
category, or otherwise blur the lines between them. For instance, the implementation of a tie can
have the effect of inducing a firm'’s customers to exclusively purchase a tied product from that firm.
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Exclusive Dealing

Exclusive dealing occurs when a firm supplies its product or products to a customer on the condi-
tion that the customer or supplier buy and/or sell only those versions of the product(s). In addition
or alternatively, exclusive dealing may also occur when a firm requires that customers (or suppli-
ers) do not buy (and/or sell) products of competitors. Exclusive dealing can also take the form of a
firm requiring or inducing its own suppliers to deal only with the firm itself and not with that firm’s
competitors. Exclusivity may be mandated explicitly, or induced through other methods, such as
technological incompatibilities, requirements contracts, meet-or-release clauses, most-favoured-
nation (MFN) clauses, or other contractual practices.

Exclusive dealing is not necessarily anti-competitive, and is often engaged in for reasons other than
to exclude competitors. For example, exclusive dealing may solve “free rider” problems where a firm
supplying a product to a downstream retailer also provides some service component, technological
information, or aftermarket support that improves the product for consumers. If the retailer can
use this information to improve the products of rival suppliers as well, the firm, without contractual
protection, will have little incentive to provide this support. In such a case, exclusive dealing may pre-
serve such an incentive to offer these services, which is generally to the benefit of consumers.

However, by inducing exclusivity from a sufficient quantity of suppliers or customers, a dominant
firm may raise barriers to entry or expansion by raising rivals costs. Examples of how this may be
achieved include denying rivals sufficient business to achieve economies of scale, preventing rivals
from accessing necessary inputs, forcing rivals to compensate customers for the penalties incurred
for switching, or inducing rivals to inefficiently vertically integrate.

Tying and Bundling

Tying occurs when, as a condition of obtaining or using one product (the “tying” product), a firm
requires or induces a customer to purchase another product as well (the “tied” product). Closely
related, bundling typically refers to situations whereby products are sold together in fixed propor-
tions. Tying and bundling are ubiquitous in many industries, as many items for sale can be viewed as
distinct tied products or a bundle of different components. In many cases there are often strong cost
efficiencies that motivate tying and bundling.

However, to the extent a tying or bundling strategy excludes, predates, or disciplines a competitor
it may raise concerns under the abuse of dominance provisions of the Act. In particular, the Bureau
will consider whether the tie excludes competitors in whole or in part by increasing their costs or
reducing their revenue. For instance, a tie may result in a firm with a substantial degree of market
power in one market creating, enhancing or maintaining its market power in a second market. Like
exclusive dealing, tying may increase switching costs for consumers, deny rivals economies of scale
or scope necessary for efficient production, or induce inefficient production choices by rivals.
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Before concluding that a firm is engaging in tying, the Bureau will seek to determine whether the
alleged tying and tied products are in fact separate products. A central question in the inquiry is the
extent to which separate customer demand exists for the tying and tied products. The Bureau may
also consider efficiencies that arise from a tie; if, for example, implementing a tie gives rise to effi-
ciencies such that it is not commercially viable to offer the products separately, the Bureau would not
conclude the tying and tied products to be separate products notwithstanding consumer demand.

Refusals to Supply

As a general matter, there is no obligation on any business to supply to, or buy a product from,
another business. However, in some exceptional circumstances, refusals to supply may engage the
abuse of dominance provisions.

In some cases, a firm may explicitly refuse to supply a product. However, concerns may also arise in
relation to “constructive” refusals, where a firm agrees to supply on terms that are sufficiently oner-
ous as to have the same effect as an explicit denial (e.g., charging a prohibitively high price).

For the Bureau to conclude that a refusal to supply is an anti-competitive act, it must be the case that
the product or service being denied is both competitively significant and cannot otherwise be feas-
ibly obtained (for example, from other suppliers or through self-supply). Where this is the case, the
Bureau may conclude that it was reasonably foreseeable that the purpose of a refusal was to exclude
a competitor, in the absence of a legitimate business justification.

When exercising its enforcement discretion in relation to refusals to supply, the Bureau is aware that
competitively significant inputs are often the result of significant and costly investment and innova-
tion, and forcing firms to supply may undermine incentives for firms to develop new and beneficial
products and services.

ii.  Disciplinary Conduct

The Bureau considers that a dominant firm engages in disciplinary conduct where it undertakes
actions intended to dissuade an actual or potential competitor from competing more vigorously, or
otherwise disrupting the status quo in a market. Such conduct may not have a predatory or exclu-
sionary purpose, but rather, be intended to soften competition. Section 78 provides two examples
of potentially disciplinary conduct: paragraph 78(1)(d) contemplates the use of fighting brands to
discipline a competitor, and paragraph 78(1)(i) refers to discipline through selling articles at a price
lower than their acquisition cost.
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Disciplinary conduct may play a role in facilitating, maintaining, or inducing coordination among
firms. In many cases when firms engage in coordinated conduct, each participant faces an incen-
tive to deviate from the coordinated outcome. For example, where firms coordinate in order to raise
prices in a market, each participant in the coordination may have the incentive to lower its own prices
in order to win additional sales from the other participants at the elevated prices. As a result, one
of the requirements for coordinated behaviour to likely be sustainable is the ability to respond to
any deviations from the terms of coordination through credible deterrent mechanisms. Disciplinary
conduct may provide such a mechanism: by engaging in disciplinary conduct, a dominant firm can
induce or preserve coordination by punishing — or credibly threatening to punish — deviations from a
coordinated outcome.

Disciplinary conduct may also include actions that do not directly punish rivals, but rather, facilitate
punishments or increase the credibility of threats to punish rivals. For example, if a firm adopts con-
tractual terms with its customers that provide the firm with more information about the extent to
which rivals are deviating from supra-competitive pricing, thereby increasing the likelihood discipline
will occur, the Bureau may consider the contractual terms to be disciplinary conduct.

In assessing whether the purpose of a practice is disciplinary, the Bureau may be more likely to
rely on subjective evidence of intent than when assessing other types of anti-competitive acts, par-
ticularly where the alleged disciplinary conduct consists of pricing behaviour alone. Because such
disciplinary acts may be particularly difficult to distinguish from vigorous competition on the merits,
the Bureau may be hesitant to conclude that an act has a disciplinary purpose based solely on its
reasonably foreseeable consequences.*! When evaluating evidence of subjective intent, the Bureau
will typically look for evidence of “something more” than the typical intent of a firm to best its com-
petition. For example, where evidence indicates that a firm engaged in an aggressive competitive
response not to meet (or beat) competition from a rival, but instead to induce that rival to compete
less vigorously, the Bureau may conclude that “something more” is present.

Given the above, the Bureau anticipates that it would investigate allegedly disciplinary conduct in
limited circumstances, and that it would generally have to be satisfied that the alleged conduct is
disciplinary on its face.*
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Exceptions to this approach may exist. For example, if a firm engaged in similar behaviour after being sanctioned for disciplin-
ary conduct, or if the Bureau observed substantially similar conduct in a market in which disciplinary conduct had previously
taken place, the Bureau may put less of a focus on subjective evidence of intent.

The Bureau recognizes that difficulties may arise identifying an appropriate remedy for disciplinary anti-competitive acts.
As with other conduct actionable under section 79, the appropriate remedy for a disciplinary act will ultimately depend on
the specific facts of any given case. When determining the appropriate remedy for disciplinary conduct the Bureau will have
regard to the spectrum of options afforded by section 79, including administrative monetary penalties where appropriate.



80.

81.

82.

Iv. Business Justifications

An additional factor in the determination of whether an act is anti-competitive is whether it was in
furtherance of a legitimate business objective. A business justification is not a defence to an alleg-
ation that a firm has engaged in anti-competitive conduct, but rather, an alternative explanation
for the overriding purpose of that conduct. Proof of the existence of some legitimate business pur-
pose underlying the conduct is not sufficient. Rather, the Federal Court of Appeal has said that “a
business justification must be a credible efficiency or pro-competitive rationale for the conduct in
question, attributable to the respondent, which relates to and counterbalances the anti-competitive
effects and/or subjective intent of the acts.”** Depending on the circumstances, this could include,
for example, reducing the firm'’s costs of production or operation, or improvements in technology
or production processes that result in innovative new products or improvements in product quality
or service.** Compliance with a statutory or regulatory requirement may also constitute a business
justification, where an act is required to comply with that statutory or regulatory requirement.*

Although the Bureau will consider any business justifications posited by the allegedly dominant firm,
as the courts have recognized, where an allegedly dominant firm asserts a business justification it
ultimately bears the burden of proof to establish it.#®

In assessing the overriding purpose of an alleged anti-competitive act, the Bureau will examine the
credibility of any efficiency or pro-competitive claims raised by the allegedly dominant firm, their
link to the alleged anti-competitive act, and the likelihood of these claims being achieved. In this
assessment, the Bureau may seek evidence as to the role the asserted efficiency or pro-competitive
justification played in the allegedly dominant firm's decision-making. In the absence of contempor-
aneous evidence that the asserted business justification rationally motivated the allegedly dominant
firm, the Bureau will be less likely to conclude that the business justification is credible.
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Canada Pipe FCA 1 at para 73.

However, as the Tribunal has recognized, it is necessary to consider all known circumstances; for example, cost reductions
that may be contemplated or realized by driving one’s rivals from a market would not suffice to shield conduct that was pri-
marily motivated by a predatory, exclusionary or disciplinary purpose (see TREB CT at para 295).

TREB FCA 2 at para 146.
TREB FCA 2 at para 144.
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Additionally, after finding evidence in support of both an anti-competitive purpose and a claimed
business justification, when assessing the overall character of a practice the Bureau may consider
whether the claimed efficiency or pro-competitive benefits could have been achieved by credible
alternate means that would have had a lesser impact on competitors, where appropriate. In con-
ducting this analysis the Bureau would typically only consider alternative methods to achieve a
business objective where either subjective evidence establishes the allegedly dominant firm con-
sidered those alternatives or there is clear objective evidence that it would be unreasonable for that
firm to not have considered those alternatives (e.g., if a firm changes the manner in which it pursues
a business objective, the Bureau would generally presume the firm considered maintaining its previ-
ous course of action).

Consistent with an approach noted by the Tribunal, when assessing the overall character of a practice
the Bureau may consider if the alleged anti-competitive acts made no economic sense but for their
anti-competitive effect on a competitor.#” Conduct that makes no reasonably foreseeable economic
sense but for an anti-competitive effect is likely to have an overarching anti-competitive purpose.
However, circumstances may arise where the Bureau finds a practice satisfies paragraph 79(1)
(b) even when, evaluating its reasonably foreseeable consequences, it may make economic sense
without an anti-competitive effect on a competitor. Such cases may include where evidence of
subjective intent establishes an anti-competitive purpose, or where the reasonably foreseeable eco-
nomic benefits resulting from exclusion are sufficiently large compared to the other profits derived
from the practice to make it clear that the overarching purpose was an anti-competitive effect on
a competitor.*®

47

48

TREB CT at paras 311-318. In addition, the Tribunal indicated that it may also have regard to whether the acts involved the
sacrifice of short-term profits that would not be recouped but for the exclusion of a competitor. The Bureau’s approach to
such analysis is similar to what is set out above with respect to the no economic sense analysis.

When analyzing whether conduct made no reasonably foreseeable economic sense but for the exclusion of a competitor, the
Bureau will not always consider the appropriate counterfactual scenario (against which to assess relative economic benefits)
to be the one in which the firm took no action whatsoever. For instance, where a firm is presented with two options and elects
to pursue the one in which it foresees deriving greater profits due to exclusion (and lower profits from other sources) than the
alternative, the Bureau would consider this to make no economic sense but for the exclusion of a competitor.
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Business justifications are relevant to the assessment of anti-competitive purpose and do not dir-
ectly bear on the analysis of competitive effects pursuant to paragraph 79(1)(c).*® The Bureau is not
required to quantify any efficiencies resulting from a practice of anti-competitive acts, but will con-
sider any such efficiencies within the purpose-focussed assessment of paragraph 79(1)(b).5°
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Canada Pipe FCA 1 at para 87.

The Tribunal has recognized that business justifications “do not give rise to the quantitative assessment contemplated by the
efficiency exception in section 96 of the Act” and that “it would be much more difficult, and perhaps even completely intract-
able, in the section 79 context” (TREB CT at para 291).



86.

87.

88.

ompetitive
ffects

Paragraph 79(1)(c) requires that the conduct in question “has had, is having or is likely to have the
effect of preventing or lessening competition substantially in a market”. In other words, having deter-
mined that the firm is dominant and has engaged in a practice of anti-competitive acts, it remains
necessary to determine whether this practice has resulted or is likely to result in substantial harm to
competition in one or more markets.5! Generally speaking, a substantial lessening or prevention of
competition occurs when an impugned practice causes a materially greater degree of market power
to exist than in the absence of the practice.

Demonstrating a substantial lessening or prevention of competition does not entail an assessment
of whether the absolute level of competition in a market is substantial or sufficient, but is instead a
relative assessment of the level of competitiveness in the presence and absence of the impugned
practice. In carrying out this assessment, the Bureau’s general approach is to ask whether, but for
the practice in question, there would likely be substantially greater competition in the market in the
past, present, or future.®

To satisfy paragraph 79(1)(c), conduct can either lessen or prevent competition. The Tribunal has
recognized that the general analytical approach is similar in either case, but important differences
exist. Conduct that lessens competition typically permits the exercise of new or increased market
power through lessening the constraint posed by current or potential competitors. Conduct that
prevents competition, in contrast, typically preserves existing market power by preventing new com-
petition that would have materialized in the absence of the impugned practice.>®
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When assessing competitive effects pursuant to paragraph 79(1)(c) the Bureau analyzes effects in reference to a market,
which in turn engages the concepts of market definition. The Bureau is of the view that the markets for the purposes of
paragraphs 79(1)(a) and 79(1)(c) need not be the same; that is, section 79 may apply where a firm is dominant in one market
but substantially lessens or prevents competition in another (see, for instance, Tele-direct at 214). When necessary, the
Bureau applies the same approach to market definition for the purposes of paragraph 79(1)(c) as it does in reference to
paragraph 79(1)(a), discussed above.

This test was accepted by the Federal Court of Appeal in Canada Pipe FCA 1 at para 38. The Court stated that other tests

might also be appropriate depending on the circumstances.

TREB CT at paras 472-474.
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In many cases, a substantial lessening or prevention of competition is accomplished by erecting
or strengthening barriers to entry or expansion. Through increased barriers to entry or expansion,
competitors or potential competitors are inhibited or deterred from competing as vigorously as they
otherwise would, thereby disciplining the exercise of market power.>* In examining anti-competitive
acts and their effects on barriers to entry or expansion, the Bureau focuses its analysis on deter-
mining the state of competition in the market in the absence of these acts. If, for example, it can
be demonstrated that, but for the anti-competitive acts, an effective competitor or group of com-
petitors would likely emerge within a reasonable period of time to challenge the exercise of market
power, the Bureau will conclude that the acts in question result in a substantial lessening or preven-
tion of competition.®

Although the Bureau’s conceptual approach focusses on increased barriers to entry or expansion,
the Bureau may also assess the effects of a practice of anti-competitive acts on various indicators
of the intensity of competition. Such indicators include whether, in the absence of the practice of
anti-competitive acts, the extent to which:

. monetary prices would be lower;
. product quality, service, innovation, or choice would be greater; or
. switching between products or suppliers would be more frequent.
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This could include causing rivals to adopt more accommodating competitive reactions.

When assessing a reasonable time period for potential competitors to provide effective competition in the absence of the
anti-competitive acts, the Bureau will assess the time required for competitors to develop products and marketing plans,
to build facilities or make adjustments to existing facilities, and to achieve a level of sales sufficient to prevent or discipline a
material price increase by dominant firms. The Federal Court of Appeal has held that a duration of two years will usually be
sufficient to establish an effect (TREB FCA 2 at para 64). -
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Whether any lessening or prevention of competition is substantial is assessed in terms of its degree,
duration, and the extent to which it extends throughout the market. There is no definitive threshold
past which a given lessening or prevention qualifies as substantial. Rather, substantiality is assessed
based on market specific factors, including the market power of the allegedly dominant firm. As the
Tribunal has confirmed, “where a firm with a high degree of market power is found to have engaged in
anti-competitive conduct, smaller impacts on competition resulting from that conduct will meet the
test of being “substantial” than where the market situation was less uncompetitive to begin with.” %6

When assessing whether a practice of anti-competitive acts gives rise to a substantial lessening or
prevention of competition, the Bureau may rely on either qualitative (e.g., business documents, views
of industry participants, etc.) or quantitative evidence (e.g., econometric studies).>” The Bureau
seeks to evaluate the causal impact of the practice of anti-competitive acts by comparing the state of
competition in the market to a counter-factual scenario where the practice did not take place. In con-
ducting this assessment, the Bureau may seek evidence that directly speaks to the counter-factual
scenario (e.g., the views of market participants), as well as evidence from natural experiments in the
market at issue or in other markets.

Natural experiments are often useful to assess a counterfactual by examining historical events that
link changes in competitive conditions (e.g., entry or exit of firms, presence of certain competitors,
products, services, or contractual practices) to changes in observable effects. In appropriate circum-
stances, the study of events and their impact on competition in one market can be very informative
to an assessment of likely effects in another market. For example, the Bureau may seek evidence
on how competitive outcomes differ in similar markets where the impugned conduct did not take
place, or examine evidence relating to the state of competition in the market before and after a
practice of anti-competitive acts (or other events, such as the exit of a competitor) to determine its
causal effect.

When assessing the impact of a practice of anti-competitive acts, the Bureau may consider effects
on both static competition (e.g., the impact on prices and output) and dynamic competition (e.g.,
rivalry driven by product or process innovation). Indeed, conduct that creates or enhances barriers
that reduce dynamic competition, such as innovation, which the Tribunal has characterized as “the
most important form of competition”,% is of particular concern to the Bureau. However, due to its
forward-looking and uncertain nature, effects on dynamic competition are often more challenging
to assess than effects on static competition. In such cases, natural experiments from other markets
(where available) may assist in establishing competitive effects.
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Tele-Direct at 247.

Although in certain circumstances the Bureau may undertake quantitative studies of competitive effects when assessing
potential abuses of dominance, it is not necessary for the Bureau to adduce quantitative evidence to establish a substantial
prevention or lessening of competition (TREB FCA 2 at paras 101, 104).

TREB CT at para 712.
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The potential for enforcement action to chill dynamic competition in favour of increased static
competition is an important consideration for the Bureau in determining whether to pursue an
enforcement action, or even what remedy to pursue if enforcement action is warranted. Healthy
dynamic competition may result in sequential “winner take all” competition for a market based on
product quality or innovation, with the result that the successful firm acquires market power. Often,
itis the prospect of market power that provides the incentive for firms to engage in dynamic competi-
tion. Focussing enforcement on static outcomes may result in longer term harm as it may undermine
the incentives for firms to engage in beneficial dynamic competition, and caution must be exercised
when intervening in fast-moving markets. However, this potential result does not give dominant firms
a license to lessen or prevent competition. In particular, where a dominant firm raises barriers that
prevent more (or potentially more) innovative rivals from challenging its position, the Bureau will not
hesitate to take action where appropriate.
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emedies

The Bureau considers potential remedies early in any investigation or inquiry under section 79
in order to determine the nature, scope, and the means by which a remedy may be implemented.
Where the Bureau is satisfied that the evidence supports a conclusion that section 79 is engaged, a
number of avenues to remedy the situation are available.

A. Consensual Resolutions

Generally speaking, in using the range of enforcement tools available, the Bureau encourages
and facilitates voluntary compliance and will often attempt to achieve a negotiated settlement in
response to a breach of section 79.5°

Where the Bureau has concluded section 79 is engaged, in most circumstances the Bureau will
require that any proposed remedy agreed upon be formalized in a consent agreement and regis-
tered with the Tribunal pursuant to section 105 of the Act.®® Consent agreements entered into
by the Bureau and a respondent must be based on terms that could be the subject of an order of
the Tribunal. Upon registration, consent agreements have the same force and effect as orders
of the Tribunal.
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See also the Bureau's Competition and Compliance Framework.

Where the Commissioner has concluded the elements of section 79 are satisfied, the Commissioner will not typically discon-
tinue an inquiry or application if the dominant firm unilaterally ceases its practice of anti-competitive acts unless the dominant
firm enters into a consent agreement. This provides certainty and predictability to the Bureau and market participants that
the anti-competitive conduct will not be resumed. In some cases the Bureau may seek compensation for investigative costs
as part of a consent agreement. Additionally, the Bureau may seek administrative monetary penalties in consent agreements,
where appropriate.
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B. Orders of the Competition Tribunal

Where the Bureau is satisfied that the evidence supports an application to the Tribunal under sec-
tion 79 and the Bureau cannot resolve a case on a consensual basis, or where a consensual remedy
is not considered appropriate in the circumstances, the Bureau may make an application to the
Tribunal for a remedial order.%

Where the Tribunal finds that the elements of section 79 are met, the Act grants the Tribunal broad
discretionary remedial powers to address the anti-competitive conduct in question. This includes the
ability to impose both behavioral and structural remedies, varying from prohibition orders (subsec-
tion 79(1)), prescriptive orders requiring that certain corrective action be taken (subsection 79(2))
and the imposition of administrative monetary penalties (subsection 79(3.1)).

. Prohibition and Prescriptive Orders

Pursuant to subsection 79(1), the Tribunal may issue an order prohibiting a respondent from
engaging in the impugned practice of anti-competitive acts. In addition or alternatively, if the Tribunal
finds that an order prohibiting the practice is not likely to restore competition in the affected mar-
ket, subsection 79(2) provides that the Tribunal may issue an order directing the respondent to take
any such actions as are reasonable and necessary to overcome the effects of the practice of anti-
competitive acts, including the divestiture of assets or shares.®? Other actions may include, for
instance, changes to contractual terms, or the establishment of a corporate compliance program.
The Bureau typically views prohibition and prescriptive orders as complementary and, where appro-
priate, may seek orders that both prohibit the anti-competitive conduct and direct the respondent to
take positive steps or actions as are necessary to restore competition in the market.
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The Commissioner is the only party that may make applications to the Tribunal under section 79. See subsection 79(1) of
the Act.

Subsection 79(2) permits the Tribunal to grant both prescriptive behavioural remedies (e.g., compelling a respondent to
undertake certain mandatory conduct) and structural remedies (e.g., the divestiture of assets). The Bureau does not seek
structural remedies to abuses of dominance in the vast majority of circumstances, but may consider doing so where an abuse
of dominance causes structural changes in a market such that competition cannot be restored by a behavioural remedy alone.
For example, where a practice has removed effective pre-existing competitors from a market where barriers to entry (that are
not created or enhanced by the abuse of dominance) have increased over time with the result that new entry is not feasible,
the Bureau may seek a divestiture that would permit a new entrant to be a viable competitor. This could either be in lieu of or
in addition to a prohibition order under subsection 79(1) and/or a prescriptive behavioural remedy under subsection 79(2).

33
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Failure to comply with an order rendered under section 79 (other than subsection 79(3.1)) or a con-
sent agreement registered with the Tribunal under section 105 is a criminal offence.®3

ii.  Administrative Monetary Penalties

Where the Tribunal issues an order pursuant to subsections 79(1) and/or 79(2) of the Act, it may
also, pursuant to subsection 79(3.1), order the respondent to pay an administrative monetary pen-
alty (“AMP™). Such a penalty may not exceed $10 million for the first order, or $15 million for each
subsequent order. The purpose of an AMP in an abuse of dominance case is to promote practices by
the person from whom an AMP is sought that are in conformity with the purposes of section 79, not
to punish the respondent for the anti-competitive conduct.®* Failure to pay an AMP by a respondent
may be enforced civilly as a debt due to the Crown.®®

The Bureau generally considers AMPs as a complement to other remedies available under section 79
that are designed to restore competition. Given their purpose to promote practices by the dominant
firm that are in conformity with the purposes of section 79 the Bureau's decision to seek AMPs and
their amounts will depend to a great extent on the facts specific to each case.

When assessing whether an AMP is appropriate, the Bureau will consider factors such as: (i) the
respondent’s willingness to collaborate in a timely manner with the Bureau in the context of the inves-
tigation or inquiry, including to immediately cease the impugned conduct when the Bureau raises
competition concerns; (ii) the respondent’s history of compliance with the Act; and (iii) whether the
evidence suggests the respondent intended not to comply with the Act, or showed a wanton or reck-
less disregard for the Act.
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See section 66 of the Act.

See subsection 79(3.3) of the Act.

See section 79.1 of the Act.
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When the Bureau determines that an AMP is warranted in the circumstances, the determination of
its amount will be guided by the aggravating and mitigating factors set out in subsection 79(3.2) of
the Act:

. The effect on competition in the market;

. The gross revenue from sales affected by the practice;

. Any actual or anticipated profits affected by the practice;

. The financial position of the person against whom the order is made;

. The history of compliance with the Act by the person against whom the order is being
made; and

. Any other relevant factor.

The amount of an AMP is to be determined based on the totality of the relevant considerations in the
circumstances; no single factor is determinative.

In cases where an AMP is sought, the Bureau will be mindful to seek AMPs of the quantum neces-
sary to ensure that AMPs do not merely become the “cost of doing business” for a dominant firm
engaging in anti-competitive conduct, within the statutory limits, while also ensuring that they are
not excessive or disproportionate in the circumstances and serve their statutory purpose, i.e., to pro-
mote conduct that is in compliance with the purposes of the abuse of dominance provisions.

The Bureau is guided by similar considerations and factors when determining whether to include an
AMP in consent agreements in respect of abuse of dominance and in establishing the amount.
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The following examples are designed to illustrate the analytical framework that may be applied by the
Bureau in the enforcement of section 79. These examples are not intended to provide an exhaustive
catalogue of all conduct that may raise issues under section 79, and depending on the facts of any
individual case the Bureau may depart from the analytical approach set out below. As with these
Guidelines generally, the Bureau's discussion of the examples below does not replace the advice of
legal counsel and is not intended to restate the law or to constitute a binding statement of how the
Commissioner will exercise discretion in a particular situation. The enforcement decisions of the
Commissioner and the ultimate resolution of issues will depend on the particular circumstances of
the matter in question.

A. Example 1 - Mere Exercise of
Market Power

HO3 and SANTA are firms that compete in respect of the supply of Santa hats in Canada. These two
firms are the most important players in the market with market shares of 65 percent and 20 percent
for HO3 and SANTA respectively. High barriers to entry make it difficult for a new entrant to enter
the market. Recently, HO3 unilaterally raised the prices for the Santa hats it sells in Canada by over
250 percent. The Bureau has received complaints that HO3 has abused its dominant position.

Analysis

Although it is necessary for a firm to possess a substantial degree of market power in order to contra-
vene section 79, this alone is not sufficient to raise issues under the abuse of dominance provisions
of the Act. Even where a firm may be dominant, it must also be engaging in a practice of anti-
competitive acts that gives rise to a substantial lessening or prevention of competition. The Bureau
would not view HO3's price increase as an anti-competitive act as it does not exclude, predate, or
discipline a competitor or a potential competitor. Further, because the price increase is a result of
HO3's pre-existing market power, not a practice of anti-competitive acts, paragraph 79(1)(c) cannot
be established.
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B. Example 2 — Market Definition

DUTY is one of several manufacturers of heavy-duty drills in western Canada. During the last year,
SMASH, a manufacturer with a great reputation in the market for high-end hammers, started
marketing “hyper-duty” drills to retailers in western Canada. These “hyper-duty” drills are 20 per-
cent more expensive than the ones offered by DUTY, but they are also 30 percent more powerful.
SMASH, DUTY, and all other drill manufacturers in western Canada only sell their products through
unaffiliated retail channels.

Different drill manufacturers operate in eastern Canada, and shipments of drills between the two
regions are limited, accounting for approximately 5 percent of drills purchased in western Canada.
The share of eastern Canadian produced drills purchased in western Canada has remained relatively
stable despite price fluctuations between the two regions. However, within western Canada, prices
generally follow each other across the region and shipments of drills are observed in response to
price differentials.

SMASH has complained to the Bureau, alleging that DUTY has engaged in a practice of anti-com-
petitive acts relating to certain of DUTY's contracting practices. As part of its complaint, SMASH has
presented evidence that its costs, and consequently its prices, have increased as a result of DUTY's
conduct, while the prices of DUTY and other traditional drills remained stable.

Analysis

This example will focus on product and geographic market definition.

To initially conceptualize substitutability, the Bureau would generally use the hypothetical monop-
olist test. In order to do so, the Bureau may seek data on substitution patterns between different
drill types and manufacturers. In addition, the Bureau would seek information on qualitative fac-
tors relating to substitutability; as set out above, these include (i) functional interchangeability, (ii)
views, strategies, behaviour and identity of buyers, (iii) trade views, strategies and behaviour (inter-
industry competition), (iv) price relationships and relative price levels, and (v) switching costs. For
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example, the Bureau would seek to examine if the additional power or higher cost from the “hyper-
duty” drills prevents or limits substitution, or if the hyper-duty drills are interoperable with existing
equipment. Such information may be sought from sources including contractors, retailers and other
drill manufacturers.

In this instance, as all drill manufacturers only sell their products through retailers, the Bureau
would likely seek to define a market relating to the sale of drills to retailers, rather than consumers.
However, as substitution at the retail level could be informed by consumer demand, evidence on
end-consumer preferences and substitution patterns may be relevant.

When defining markets for the purpose of section 79, it is necessary to assess substitutability at
the price that would have prevailed absent the impugned conduct. In this case, the Bureau may
accord particular weight to evidence of substitutability from before the period DUTY engaged in the
alleged conduct. However, the Bureau would consider the evidence that the increase in price for
“hyper-duty” drills was not correlated with an increase in price for traditional drills to be indicative
that they are not in the same market.

Similarly, the Bureau would use the hypothetical monopolist test to examine the bounds of the
geographic market, i.e., the extent of retailer switching from drill manufacturers in one region to
manufacturers in another region. Generally, the Bureau would look at whether an area is sufficiently
insulated from price pressures emanating from other areas so that its unique characteristics can
result in its prices differing significantly in any period of time from those in other areas. Due to the
pricing differentials with eastern Canada, different competitors, and limited imports that do not
vary with the price differential, the Bureau would likely conclude that eastern Canada should not be
included in the same geographic market as western Canada. The fact that drill manufacturers com-
pete across western Canada and that prices and purchases track each other across the region would
support the conclusion that western Canada is the appropriate geographic market.

C. Example 3 — Market Power

SUBSTANTIAL is Canada’s premier supplier of toques. Toques are sold in specialized boutiques;
although toque retailers usually stock several brands of toque, they do not typically sell unrelated
products. SUBSTANTIAL has a market share of 40 percent. There are six other competitors who
evenly account for the remainder of the market.

Information gathered by the Bureau suggests that a substantial number of consumers have a strong
preference for SUBSTANTIAL's products, and only shop at retailers that stock them. Other custom-
ers do not share this preference, and are willing to consider other substitutes, but no other brand of
toque attracts similar customer loyalty. Consumers view SUBSTANTIAL's products as key to estab-
lishing credibility as a toque boutique, and a retailer that does not carry SUBSTANTIAL toques will be
significantly disadvantaged against its rivals as a result. For these reasons, SUBSTANTIAL is able to
obtain considerably more favourable support from retail channels, including favourable placement
and expenditure on promotional activities.
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A competitor of SUBSTANTIAL has complained to the Bureau, alleging that SUBSTANTIAL has
engaged in a practice of anti-competitive acts relating to SUBSTANTIAL's contractual terms with
retailers which have excluded itself and other competitors. They have provided credible evidence
that as aresult of SUBSTANTIAL's practice, the price SUBSTANTIAL charges for toques has risen by
more than 33 percent.

Analysis

The purpose of this hypothetical is to illustrate the Bureau's approach to assessing market power in
the context of abuse of dominance. For the purposes of this analysis, the Bureau has already deter-
mined that the market is toques sold to retailers in Canada.

The Bureau will typically begin with an assessment of whether a firm holds a substantial degree of
market power based on structural considerations. This involves determining the market and then
assessing market shares and barriers to entry. In the absence of other evidence, based on these
factors alone, the Bureau will not typically find dominance in cases where the allegedly dominant firm
has a market share of less than 50 percent. However, in some cases, contextual factors may suggest
that market shares may not be representative of the full extent of a firm's market power and may
prompt further investigation by the Bureau.

In this case, evidence of SUBSTANTIAL's leverage over retail channels and the competitive impact
of SUBSTANTIAL's actions would likely prompt further investigation. When assessing the extent to
which SUBSTANTIAL has commercial leverage over its retail channels, one factor the Bureau would
consider is whether SUBSTANTIAL is willing and able to discipline retailers that do not comply with
SUBSTANTIAL's terms, or if the threat of punishment is sufficient to exert leverage over retailers.
If SUBSTANTIAL is able to unilaterally demand and receive considerably more favourable terms
than other suppliers or dictate the level of support other brands of toque receive, the Bureau may
consider this an indicator of market power. A key element of the Bureau's analysis would be exam-
ining the underlying consumer demand for SUBSTANTIAL's products, and the amount of switching
that would occur if the prices of SUBSTANTIAL’s products increased notwithstanding any alleged
anti-competitive acts. The Bureau may also consider that the evidence that SUBSTANTIAL's toque
prices increased by more than 33 percent as a result of SUBSTANTIAL's alleged anti-competitive
conduct suggests SUBSTANTIAL has market power.

Given these factors, the Bureau may conclude that SUBSTANTIAL substantially or completely con-
trols a market within the meaning of paragraph 79(1)(a), that is, it possesses a substantial degree of
market power, notwithstanding SUBSTANTIAL's market share of 40 percent.
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D. Example 4 — Joint Dominance

BUDDY, PAL, and CHUM are manufacturers of tandem bicycles, who sell their products through
retailers. All three are roughly the same size, and each has a market share of approximately 33 per-
cent. These market shares have remained stable over the past five years. Evidence suggests that
BUDDY, PAL, and CHUM do not materially attempt to solicit the customers of the others, and there
is very little customer switching between the firms.

BUDDY, PAL, and CHUM engage in long-term contracts with retailers that include automatic renew-
als, significant liquidated damages clauses in the event of early termination, and meet-or-release
clauses that apply for a period subsequent to a contract being terminated in accordance with its con-
ditions. These contracts both limit incentives for BUDDY, PAL, and CHUM to compete among each
other and make it more difficult for new entrants to acquire customers.

FRIENDLY has unsuccessfully attempted to enter the market for tandem bicycles. Despite offering
lower prices, FRIENDLY was unable to secure a sufficient number of customers due to the con-
tracting practices of BUDDY, PAL, and CHUM. Without the ability to realize the economies of scale
necessary to compete with the incumbents, FRIENDLY was forced to abandon its efforts to enter
the market.

Analysis

This hypothetical will focus on assessing whether BUDDY, PAL, and CHUM are jointly dominant,
rather than the other elements of section 79. The Bureau has already established that the product
market is tandem bicycles, and the geographic market is Canada.

First, the Bureau would seek to assess whether firms outside the allegedly dominant group, either
existing competitors or potential entrants, can discipline any exercise of market power by BUDDY,
PAL, or CHUM. In this case, as there are no other firms in the market, the focus of this assessment
would be on potential entrants. The Bureau would consider the barriers to entry that exist, as well
as the history of failed entry by FRIENDLY. Unless the Bureau found that barriers to entry were low
(including barriers created by the conduct at issue), the Bureau may conclude that potential entrants
could not discipline the joint exercise of market power by the incumbents.

The Bureau would then examine if competition between BUDDY, PAL, and CHUM is sufficient
to prevent a joint exercise of market power to a substantial degree. Relevant information to this
assessment includes factors such as the stability of market shares over time, the lack of active
solicitation of the others’ clients, and low customer switching, which would suggest that BUDDY,
PAL, and CHUM jointly possess a substantial degree of market power. That BUDDY, PAL, and
CHUM have adopted similar contractual terms may be relevant to this analysis to the extent they
lessen the vigour of competition among the three, and therefore facilitate the joint exercise of mar-
ket power.
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As a result, the Bureau could conclude BUDDY, PAL, and CHUM are jointly dominant in the market
for tandem bicycles in Canada, satisfying the requirement of paragraph 79(1)(a).%

E. Example 5 - Predatory Pricing

CHATEAU and DOMAINE are two Canadian maple-infused ice wine producers. Both produce only
one type of wine, which is unique to these two vineyards. Indeed, both are located on a major hill in
Gatineau with a particular micro-climate that cannot be found anywhere else in the world and this
gives their products a distinctive taste which is sought after by connoisseurs.

Following a change in the leadership of CHATEAU, last year its new management substantially
increased production and now offers customers a $40 rebate to the regular $50 price on each bottle
of this year’s vintage of its classic ice wine. Following this, DOMAINE contacted the Bureau alleging
that this constitutes predatory pricing.

Analysis

Allegations of predatory pricing are examined under section 79 of the Act. Predatory pricing occurs
when a firm deliberately prices below its own costs in order to eliminate or discipline existing rivals
or to deter entry. This can substantially lessen or prevent competition when the firm engaging in the
predation can subsequently recoup its losses by charging prices above the level that would otherwise
have prevailed. For the purposes of this example, assume that the wines of CHATEAU and DOMAINE
constitute the product market, the geographic market is Canada, and that CHATEAU holds a sub-
stantial degree of market power within that market.

As a pre-condition for predatory pricing, the Bureau considers it necessary for the relevant prod-
ucts to be priced below their average avoidable costs. Regarding this particular fact situation, a
relevant initial way to assess the validity of DOMAINE’s concerns would be to seek information from
DOMAINE on its own costs and profitability. If CHATEAU's price is above DOMAINE’s own costs,
the Bureau would conclude that DOMAINE is not likely to be excluded by the pricing strategy and as
a result, the requirements of paragraph 79(1)(c) are not likely met. Further, this would cast doubt
on the assertion that CHATEAU is pricing below its own costs.

When assessing CHATEAU's average avoidable costs, the Bureau's focus will be on determining
those costs that would have been avoided had CHATEAU not produced and sold the wine subject to
the pricing strategy, including any opportunity costs. For simplicity, assume that there are four cat-
egories of costs that CHATEAU incurs:
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In addition to the above factors, the Bureau would also consider any other relevant evidence that a substantial degree of mar-
ket power exists on the part of BUDDY, PAL, or CHUM, such as direct evidence of market power, or an ability to exclude.
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. Bottles: CHATEAU purchases bottles shortly before bottling a given vintage based on
the quantity it needs;

. Barrels: CHATEAU has a fixed stock of aging barrels, which is larger than what it typ-
ically requires at any time and CHATEAU rents excess barrels out to other vineyards;

. Labour: CHATEAU has a permanent staff who can only be fired in extreme cir-
cumstances, and hires seasonal labour to assist with grape planting, harvesting,
processing, and bottling; and

. Land: CHATEAU is 68 years into a 100 year lease for the land the vineyard is situated
on, cannot increase or reduce the amount of land it leases, and cannot use the land
for any other purpose.

Because the quantity of bottles CHATEAU purchases varies based on the amount of wine CHATEAU
produces, the Bureau would view this as an avoidable cost. Conversely, because CHATEAU cannot
increase or reduce the amount of land it leases, the Bureau would not view land as an avoidable cost
regardless of what share of CHATEAU's total costs the lease represents.

Because CHATEAU rents out barrels to other vineyards, when it uses them to age its own wine
CHATEAU incurs an opportunity cost for the foregone rent it otherwise would have received. As a
result, this foregone rent becomes an avoidable cost even if CHATEAU would not have purchased
additional barrels.

Certain elements of CHATEAU's labour costs would likely be avoidable, while others may not be. Any
seasonal labour CHATEAU retained for the purposes of producing the wine subject to the pricing
strategy would be avoidable. If CHATEAU would not have hired any additional permanent employees
to produce the wine, and as CHATEAU is limited in its ability to terminate permanent employees,
these costs would not be avoidable, depending on the duration of the pricing strategy. To illustrate,
if the pricing occurs for a short period, CHATEAU may not be able to alter its costs related to perma-
nent employees. However, if it persists for a longer time such that permanent employees may quit
or retire and CHATEAU would have discretion as to whether to hire replacements, permanent labour
costs may become avoidable.

The Bureau would typically also seek to determine if there is credible evidence of a legitimate busi-
ness objective on the part of CHATEAU - e.g., if they were meeting a price set by a competitor, selling
excess, obsolete or perishable inventory, or seeking to induce customers to try a new product.

Having determined CHATEAU'’s avoidable costs, the Bureau would then compare this to the price
of the wine subject to the pricing strategy. In the absence of a credible business justification,
if CHATEAU is pricing below its average avoidable cost, the Bureau would likely conclude that
CHATEAU has engaged in a practice of anti-competitive acts.
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In addition, even where a firm is pricing below its average avoidable costs, in order to substantially
lessen or prevent competition and thereby raise issues under the Act it must be likely for a firm to
recoup the losses it incurred through its pricing strategy. If any attempt to subsequently raise prices
would be thwarted by timely new entry, re-entry, or remaining competitors, the below cost pricing
will not give rise to a substantial lessening or prevention of competition. In such cases, if the domin-
ant firm successfully raises prices, and barriers prevent new entry, re-entry or expansion of existing
competitors from being sufficiently timely or sufficient to discipline the exercise of market power on
the part of the dominant firm, competition will be substantially prevented or lessened.

Barriers to entry may be created or strengthened by the predation. For example, by developing a
“reputation for predation” a dominant incumbent may create the perception that entry will be
unprofitable, deterring actual or potential entrants.

In this case, the Bureau would evaluate if any attempt by CHATEAU to raise prices and exercise mar-
ket power would be thwarted by re-entry by DOMAINE, or by new entry. In this case, if re-entry by
DOMAINE is unlikely or would not discipline CHATEAU's market power and a new entrant would be
unable to obtain the land, assets, or know-how necessary to produce a competing wine, or would
face significant reputational barriers due to being an unproven entrant that would prevent it from
disciplining CHATEAU’s market power, the Bureau may conclude that recoupment is possible and
that the conduct substantially lessens or prevents competition.

F. Example 6 — Exclusive Dealing

A panopticon is a consumer electronic device that has become ubiquitous since its introduc-
tion three years ago. Most major consumer electronics manufacturers started developing their
own panopticons and are competing to offer the best panopticons to consumers with the most
advanced features.

Panopticons collect a significant volume of data on their users, including location and spending
habits. Realizing the value of this data, several companies, known as panopticon data aggregators,
started buying panopticon data directly from the panopticon manufacturers in order to analyze
it and monetize the intelligence mined from the data. One of the key uses of aggregated panopti-
con data is providing insights into consumer preferences and purchases for advertising and
marketing purposes.

In Canada, unlike in the United States where there are three major panopticon data aggregators, only
one firm is offering these services. That firm, named THOTH, has been collecting panopticon data for
the last two years and uses this data to enhance the capabilities of its algorithm, making its product
even more desirable to customers. Having two years of Canadian panopticon data in its algorithm
gives THOTH a significant competitive advantage over any entrant in the market for panopticon data
aggregation in Canada. Further, THOTH collects data on how its customers use THOTH's aggregated
data, which permit it to further improve the quality of its algorithm.
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Over the last year, THOTH has started signing new ten-year contracts with all its suppliers of panopti-
con data in Canada. These contracts include significant monetary penalties for early termination, as
well as bonus payments for providing THOTH exclusive access to data. THOTH claims that these
contractual terms are necessary in order for it to recoup the significant investments it has made in
integrating the data from its suppliers into its algorithm. Further, THOTH claims that the exclusivity
payments incentivize data suppliers to technologically integrate themselves with THOTH's platform,
increasing the quality of data THOTH collects and improving the analysis it can provide to customers.

ENKI, THOTH's largest competitor in the United States, has complained to the Bureau that because
of these contractual terms ENKI cannot secure the data it would require to enter the Canadian mar-
ket and compete with THOTH.

Analysis

For the purposes of this hypothetical, assume that the Bureau has already defined a product market
around panopticon data aggregation in Canada, and that THOTH is dominant in that market.

When assessing if THOTH has engaged in a practice of anti-competitive acts, the Bureau would
likely focus its analysis on the payments for exclusive access to panopticon data.®” In particular, the
Bureau would seek to determine if the purpose of the payments was to foreclose access to panopti-
con data in order to exclude rivals.

When assessing the purpose of the contractual terms, the Bureau may examine evidence relating to
the negotiation of the contractual terms. This analysis may consider whether the contractual terms
were included at the request of THOTH or the suppliers. In the latter case, the Bureau may assess
THOTH's intent in agreeing to the supplier’s request, or any modifications to the supplier’s request
that may have been made at the behest of THOTH.

As part of the Bureau'’s investigation, in addition to seeking any subjective evidence of intent on the
part of THOTH, the Bureau may seek to determine if excluding ENKI was a reasonably foreseeable
consequence of the contractual terms. This may include gathering information on the extent to
which substitutes exist for the data suppliers subject to the THOTH contracts, whether additional
suppliers could enter or ENKI could self-supply with data, and if the payments for exclusivity have the
effect of inducing some or all data suppliers to not deal with ENKI. The Bureau would also assess the
extent to which ENKI requires data from all suppliers to be viable in the market. The Bureau may also
examine whether, even without the exclusivity payments, it was reasonably foreseeable that panopti-
con data suppliers would not have supplied data to ENKI. If the contractual terms have the effect
of preventing a sufficient number of data suppliers from dealing with ENKI and there are no viable
alternatives, the Bureau could conclude that a negative exclusionary effect on a competitor was rea-
sonably foreseeable.

67

Because the contractual terms have been consistently inserted into ten-year agreements with data suppliers, the Bureau
would consider THOTH to be engaged in a practice.
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The Bureau may also assess any relevant business justifications for the contractual terms advanced
by THOTH. Here, it argues that the exclusivity payments incentivize beneficial technological integra-
tion. If, for example, there was no contemporaneous evidence at the time the contractual terms were
entered into that the payments would improve technological integration and thereby product quality,
the Bureau would be unlikely to find THOTH's justification credible. Even if there is some evidence
of the benefits of the payments, if there was contemporaneous evidence suggesting THOTH con-
sidered other options to achieve similar outcomes through less restrictive means (e.g., contracting
for similar services instead of requiring exclusivity) the Bureau may not consider THOTH's business
justification persuasive.

The Bureau may also consider whether THOTH's exclusivity payments made economic sense but
for the exclusion of competitors. This would involve trading off the costs of the exclusivity payments
against any revenues that would be derived from benefits other than exclusion (e.g., increased
sales of aggregated panopticon data due to higher quality, if any). In the absence of demonstrated
revenues that do not depend on exclusion, the Bureau could consider this an indicator that the exclu-
sivity payments have an anti-competitive purpose.

The Bureau would then consider whether the contractual terms substantially lessened or prevented
competition in the market for panopticon data aggregation, i.e., if the contractual terms permit
THOTH to exercise materially greater market power in the past, present, or likely in the future.

In this circumstance, the Bureau would seek to determine the extent to which barriers to entry
are the result of THOTH's contractual terms, as compared to characteristics of the market itself.
For instance, in an industry characterized by network effects, the extent to which barriers to entry
already exist must be taken into account when assessing the effect of the clauses on competition.
Here, THOTH's superior algorithm resulting from two years of panopticon data aggregation and
customer use data may create sufficiently strong barriers that the contractual terms have no incre-
mental effect.

The Bureau would seek to determine if, in the absence of THOTH's contractual terms, entry would be
timely, likely, and sufficient to discipline the market power of THOTH. In order to assess the effects
of the contractual terms, the Bureau may seek information on the state of competition in the United
States where there are no exclusivity clauses, and the views of other potential entrants. If evidence
indicated that entry would be unlikely because of the market structure even in the absence of such
clauses, it would make the Bureau significantly less likely to conclude that there has been, is, or is
likely to be a prevention of competition resulting from the clauses.

If the contractual terms are having the incremental effect of deterring entry, the Bureau would seek
to assess the competitive significance of that entry. This may include examining evidence on the
relative state of competition in markets for panopticon data aggregation where no such exclusivity
clauses with suppliers exist, such as the United States. If evidence indicated that prices paid for
panopticon data would be substantially lower, quality of services higher, or that there would be sub-
stantially more innovation in the absence of the contractual terms, the Bureau could conclude that
THOTH’s conduct has substantially prevented competition.
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G. Example 7 — Tied Selling

GORDIAN produces hitches, which are used in a variety of industrial applications. Use of a hitch
requires rope, which quickly degrades and often needs to be replaced.

As late as two years ago there were four different producers of rope, including GORDIAN. At that
time a rival producer, ALEXANDER, began developing plans to introduce a competing product to
GORDIAN's hitches. ALEXANDER planned to leverage synergies between hitch and rope produc-
tion to reduce costs and offer hitches at a price 20 percent below GORDIAN. Shortly afterward,
GORDIAN introduced a policy requiring that only GORDIAN rope may be used with its hitches
in order for the hitch to qualify for warranty coverage. Following this, the vast majority of hitch
users switched to GORDIAN rope. As a result ALEXANDER and other third party rope manufactur-
ers exited the market, and, as ALEXANDER was no longer able to rely on production efficiencies
between hitches and rope, abandoned its efforts to compete with GORDIAN hitches.

GORDIAN claims that this policy was implemented because of low quality third party rope causing
damage to its hitches, increasing GORDIAN'’s costs to provide service and lowering the reputation of
its products.

Analysis

For the purposes of this hypothetical, assume that the Bureau has already defined a product market
around hitches, and that GORDIAN is dominant in that market. Further, subject to hitches and rope
being separate products (as discussed below), assume that the Bureau has defined rope to be a
product market. In both cases, assume that the geographic market is Canada.

The Bureau would seek to determine whether the alleged tying and tied products are in fact separate
products. A central question in the inquiry is the extent to which separate customer demand exists
for the tying and tied products. The Bureau may also consider efficiencies that arise from a tie; if, for
example, implementing a tie gives rise to efficiencies such that it is not commercially viable to offer
the products separately the Bureau could not conclude the tying and tied products to be separate
notwithstanding consumer demand.

In this case, when evaluating whether separate demand exists, the Bureau may consider the history
of hitches and rope being purchased from different manufacturers, as well as the views of current
and potential rope purchasers. Based on these facts, the Bureau could conclude that separate
demand exists.
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The Bureau could also consider whether implementing the tie gives rise to efficiencies such that it
is not practical to offer hitches and rope as separate products. Because the economies of scope
between rope and hitches rely on their joint production rather than the tie, the economies of scope
would not be considered as part of this analysis. Here, the Bureau could consider the history of the
two products being sold separately to be dispositive, and conclude that hitches and rope are separ-
ate products.

The Bureau may then turn to assessing whether GORDIAN's purpose in implementing the tie was
anti-competitive; in this case, focussing on whether the tie was intended to exclude one or more
competitors in the market for rope . This would involve examining evidence of GORDIAN's subjective
intent in implementing the tie, as well as the reasonably foreseeable effects of the tie.

The Bureau would typically examine the extent to which the tie is binding, that is, the extent to which
the tie was likely to divert demand in the market for rope to GORDIAN. For instance, if hitch users can
readily turn to effective substitutes for GORDIAN's warranty services at a sufficiently low cost, exclu-
sion from the change to the warranty policy is not likely to be reasonably foreseeable (and similarly, if
the tie is not binding, it is unlikely to prevent or lessen competition substantially). The Bureau would
also examine the extent to which entry would be effective both into the market for hitches in the
absence of economies of scope between hitches and rope, as well as the feasibility and effectiveness
of entry into both markets simultaneously.

The Bureau would also consider any business justifications posited by GORDIAN. In this case, this
may include gathering evidence on the extent to which third party rope caused hitch breakdowns
prior to the tie, whether breakdowns have decreased following the tie, and if customer satisfaction
with hitches has improved.

If subjective or objective evidence suggests the tie was instituted with exclusionary intent, and that
evidence in support of the business justification was not compelling, the Bureau could conclude that
GORDIAN has engaged in a practice of anti-competitive acts.

The Bureau would then consider whether the tie has, is, or is likely to cause a substantial lessening or
prevention of competition in either the market for hitches or the market for rope. For example, if the
Bureau concluded that the tie had raised barriers to entry in the market for hitches by denying econ-
omies of scope with rope production, the Bureau could conclude that there has been a substantial
prevention or lessening of competition.
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H. Example 8 — Trade Association Rules

SOL is a provincial trade association of solar panel manufacturers. Among other activities, SOL
coordinates industry quality and performance standards for exclusive use of its members, and
certifies compliance with these standards. Purchasers of solar panels have come to recognize
and demand the certification SOL provides, and uncertified solar panels see markedly lower sales.
Because of the significant benefits these standards provide, virtually all solar panel manufacturers
in the province are members of SOL. There are similar trade associations to SOL in other provinces,
who engage in similar activities. SOL is purely a trade association: it does not produce solar panels,
and has not been provided with any powers or regulatory role by any federal or provincial statute.

There are many solar panel manufacturers that are members of SOL, and no individual member has
a market share of more than 5 percent. The past several years have seen various solar panel manu-
facturers enter and exit the market.

SUNNY is a highly successful solar panel manufacturer outside the province in which SOL operates.
Unlike other solar panel manufacturers who sell homogenous solar panels through traditional retail
channels, SUNNY has pursued a business model where customers may order personalized solar
panels through the internet, which are then shipped directly. Many consumers consider SUNNY's
solar panels to be more convenient, of higher quality relative to those of its competitors, but at a
comparable cost. SUNNY has grown rapidly in its native province, and is considering expanding its
operations across the country.

Around the time SUNNY began rapidly expanding, SOL passed rules prohibiting its members from
selling customized products directly to consumers. SOL claims that because customized solar
panels are more varied, if they bypass traditional retail channels (where they can be more readily
monitored) they cannot be subject to the same level of testing and cannot be certified as part of the
standard for panels established by SOL. SUNNY has complained to the Bureau, stating that it wishes
to begin operating in SOL's province, but is prevented due to the rules of SOL. SUNNY claims that
without certification by SOL, demand for SUNNY's products will be markedly reduced and as a result
its entry based on its current business model will not be viable.
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Analysis

For the purpose of this hypothetical, assume the Bureau has determined the market to consist of
solar panels sold in the province in which SOL operates.

Having defined the market, the Bureau would assess whether SOL substantially or completely con-
trols that market. Although the Bureau may seek to understand if substitutes exist for the services of
SOL - for example, if alternate certifications exist that SOL's members can effectively substitute for
SOL's — the Bureau may not engage in a separate market definition exercise around the services of
SOL or assess its market power in that second market. However, the existence and feasibility of sub-
stitutes for SOL's services may be relevant in assessing if SOL holds a substantial degree of market
power in solar panels, the reasonably foreseeable effects of SOL's restrictions, and if such restric-
tions give rise to a substantial lessening or prevention of competition.

When determining whether SOL substantially or completely controls the market for solar panels,
the Bureau could consider the extent to which SOL can influence factors such as price, quality, var-
iety, service, advertising or innovation in the market for solar panels. This would typically include an
examination of whether membership in SOL and access to its certification is commercially neces-
sary to compete in the market, and the extent to which SOL can enforce its rules on its members. If,
for example, SOL can effectively exclude competitors or types of competition from the market, the
Bureau could consider this requirement satisfied. In this case, the Bureau may seek to assess the
extent to which consumer demand for a manufacturer’s solar panels depends on SOL's certification.
If consumer demand was sufficiently reduced for uncertified solar panels as to make it infeasible to
compete, the Bureau could conclude SOL has a substantial degree of market power.

The Bureau will then seek to understand if SOL has engaged in a practice of anti-competitive acts. As
SOL does not compete in the market for solar panels, the Bureau may seek to determine if SOL has
a plausible competitive interest in negatively affecting competition in the market for solar panels. As
SOL is a trade association that acts in the interests of its members, the Bureau would likely conclude
that it has such a competitive interest.

The Bureau would seek to evaluate the purpose of the rules adopted by SOL. This may include exam-
ination of contemporaneous evidence of SOL's intent, such as documents or statements by SOL's
officers, that speak to the intent behind SOL'’s rule changes. The Bureau may also consider whether
exclusion of business models such as SUNNY's was a reasonably foreseeable consequence of the
rules adopted by SOL. The Bureau would also consider any business justifications put forward by
SOL, evaluate their credibility, and determine whether these business justifications outweigh any evi-
dence of anti-competitive intent. When evaluating the justification that individualized products may
not conform to the standards set by SOL, the Bureau may evaluate the experience from areas where
comparable restrictions are not adopted and the extent to which SOL conducted any studies to sup-
port the need for its restrictions. The Bureau may also have regard to whether the restrictions made
economic sense, but for the exclusion of disruptive competition.
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The Bureau would then seek to evaluate whether the restrictions give rise to a substantial less-
ening or prevention of competition. In doing so, the Bureau would consider whether there would be
substantially greater competition among the members of SOL in the absence of the restrictions.
Notably, the Bureau would not consider the relatively small market shares of the individual members
of SOL or entry and exit (i.e., the absolute level of competition in the market), as dispositive in this
regard. The Bureau’s concern could be that the rules of SOL exclude or impede entrants (or potential
entrants), as well as innovation among the members of SOL, leading to reduced dynamic compe-
tition. Relevant factors would include if the restrictions increased barriers to entry and expansion,
whether the restrictions reduced the range of solar panels offered or their quality, and whether the
restrictions have reduced innovation. The Bureau may find natural experiments in other markets per-
suasive, as well as the projections of businesses regarding the services they could offer but for the
restrictions. The Bureau would also seek to assess whether other members of SOL would be offering
higher quality services, be more innovative, or otherwise be engaging in more vigorous competition
in the absence of the restrictions.

. Example 9 — Disciplinary Conduct (1)

STATIC is Canada’s largest provider of Secured Lending Cross-swaps (SLCs), a type of consumer-
facing financial product, selling 60 percent of all SLCs in Canada. STATIC has one competitor,
DYNAMIC, who accounts for the remaining 40 percent of sales. Since the entry of STATIC and
DYNAMIC, significant tax incentives for the industry have been terminated and regulatory require-
ments for new entrants were increased, making new entry prohibitively difficult.

Competitive conditions in the SLC market — market shares, fee levels, and service offerings — have
remained generally stable over the past decade. Documents gathered by the Bureau suggest that
each market participant has historically realized that they benefit from less vigorous competition
between each other, and have not traditionally attempted to solicit each other’s customers, reduced
their prices, or improved their service offerings.

Six months ago, DYNAMIC hired a new CEO who publically stated that DYNAMIC would begin a new
program of customer acquisition, cutting fees by 10 percent and developing a new and more conven-
ient smartphone application for customers to monitor and manage their SLCs. Shortly thereafter,
STATIC launched a second branding of SLCs, QUANTIFY, through which STATIC began selling SLCs
at a 70 percent discount to regular fees. After one month, DYNAMIC announced it would continue
with its pricing; STATIC immediately further dropped the fees of the QUANTIFY brand to 20 per-
cent of historical levels, announcing that it would continue to offer these fees as long as DYNAMIC
continued with its customer acquisition program. The following month, DYNAMIC's CEO stated they
would abandon their customer acquisition program, citing changed competitive conditions. STATIC
withdrew the QUANTIFY brand from the market.
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Following a complaint to the Bureau and a preliminary investigation, evidence indicates that STATIC
was not pricing below its average avoidable costs at any point. However, internal correspondence
and memos indicated that, through launching QUANTIFY, STATIC intended to punish DYNAMIC for
adopting a new fee strategy and deter DYNAMIC from continuing its low fees, rather than simply
matching or beating DYNAMIC's pricing. STATIC has told the Bureau it was simply a pro-competitive,
aggressive response to DYNAMIC's pricing.

Analysis

Assume the Bureau has defined the market as SLCs sold in Canada, and concluded that STATIC
holds a substantial degree of market power.

When assessing if STATIC's conduct is an anti-competitive act, the Bureau may accord particular
weight to subjective evidence of intent, in order to distinguish a disciplinary act from aggressive com-
petition on the merits. In particular, the Bureau may look for evidence that, in launching QUANTIFY,
STATIC was attempting to punish DYNAMIC for its customer acquisition program, and restore mar-
ket conditions to the historical status quo. When evaluating the overarching purpose of STATIC's
conduct, the Bureau could also consider documentary evidence that other competitive responses on
the part of STATIC would have been profitable had DYNAMIC not abandoned its customer acquisi-
tion program.

If the Bureau were satisfied that STATIC’s conduct constituted a practice of anti-competitive acts,
the Bureau would seek to determine if it caused a substantial lessening or prevention of competition.
This could involve assessing the fee levels that would have likely prevailed if STATIC had adopted a
different response and DYNAMIC had persisted in its customer acquisition strategy, as well as any
non-price effects from DYNAMIC abandoning its new smartphone application.

J.  Example 10 - Disciplinary Conduct (2)

WILDERNESS is the largest retailer of outdoor equipment in Canada, and sells products primarily
online. Due to advantages such as sophisticated recommendation algorithms driven by consumer
data, WILDERNESS enjoys significant customer loyalty. WILDERNESS is well known for using algo-
rithms and the automated collection of data to monitor and respond to market trends.

For the past three years, WILDERNESS has sold over 85 percent of tents purchased in Canada.
There are two producers of tents, YURT and BIVOUAC.
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FRONTIER is a rival e-commerce retailer that has recently commenced operations in Canada, and
has begun selling tents, produced by both YURT and BIVOUAC. To date, FRONTIER has made min-
imal inroads to the Canadian market and at present facilitates sales of only 4 percent of tents.

Until recently, prices for tents on FRONTIER's platform have been comparable to those on
WILDERNESS's. In the past few months FRONTIER has begun competing more aggressively on
sales of tents, offering discounts up to 20 percent below WILDERNESS's prices. However, when
FRONTIER began doing so, both YURT and BIVOUAC found that orders of their products were being
shipped substantially slower to customers by WILDERNESS, and their products featured notably
less favorable placement on WILDERNESS's website. Although WILDERNESS has not confirmed
that this is the direct result of FRONTIER's pricing behavior, both YURT and BIVOUAC have taken
steps to prevent FRONTIER from undercutting WILDERNESS on tents. When they did so, previous
service levels and website placement with WILDERNESS resumed.

FRONTIER has complained to the Bureau in relation to WILDERNESS's conduct.

Analysis

For the purposes of this hypothetical, assume that the Bureau has defined a relevant market that
consists of the retail sale of tents in Canada, and that the Bureau has concluded that WILDERNESS
has a substantial degree of market power in that market.

Depending on the facts and evidence the Bureau could evaluate WILDERNESS's conduct as
either exclusionary or disciplinary, or both. To the extent that WILDERNESS intended to increase
FRONTIER's costs in order to make FRONTIER a less effective competitor in the market for tents, the
Bureau may view WILDERNESS as engaging in exclusionary conduct. Alternatively, if, for example,
WILDERNESS intended to deter FRONTIER from competing more vigorously without affecting its
ability to compete, the Bureau may view this as disciplinary conduct.

In either case, to evaluate FRONTIER's claims, the Bureau may seek evidence from WILDERNESS
with respect to the operation of its monitoring algorithms, fulfillment services, and decisions with
respect to website placement, including the extent to which sales of YURT and BIVOUAC's products
were indeed contingent on FRONTIER's lower pricing.
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In order to evaluate if WILDERNESS's conduct gives rise to a substantial lessening or prevention of
competition, the Bureau would seek evidence that but for the impugned conduct, prices would be
lower in the market for tents. This would likely involve examining the extent to which FRONTIER would
lower its prices in the absence of the impugned conduct. As part of this analysis, the Bureau would
likely analyze the extent to which YURT and BIVOUAC are impacted by WILDERNESS's conduct, the
causal impact of WILDERNESS's conduct on YURT and BIVOUAC's decision to prevent FRONTIER
from undercutting WILDERNESS, as well as the extent to which FRONTIER would capture a signifi-
cant share of WILDERNESS's former consumers if WILDERNESS continued to degrade its quality
of service in relation to tent orders. The Bureau would also assess the duration of the lessening or
prevention of competition; for example, if FRONTIER was engaging in promotional pricing for a lim-
ited period of time with little lasting benefit to FRONTIER's ability to compete with WILDERNESS, the
Bureau would be less likely to conclude competition is substantially prevented or lessened.
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