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The Growth of Govermmsnt Activities Since Confederation

EDITORTAL FOREWORD

Professor J, A, Corry of the Department of Economics
and Political Science at Queen's University was retained by
the Royal Commission on deinion-Provincial Relations to prepare
& review of the growth of government activities since Con-
federation, enaelyzing the causes and nature of the development,
and indicating current trends,

The method of presentation and any expressions of
opinion are sclely the resronsibility of the author, and not
of the Commission,

Professor Corry's study substantiates and illuminates
the following passage from the Order in Council which created
the Royal Commission on Dominion-Provincial Relatiors:

"...as a result of economic and social developments

since 1867, the Dominion and the provinciel governments

have found it necessary in the public interest to
accept responsibilities of a character, and to extend
govermmental services to a degree, not foreseen at
the time of Coafederation.™
The author shows that the growth of government activities in
Canada since 1887 paralleled a similar extension in all other
industrial countries, but that it was much more than a mere
imitation of political or social fashions elsewhere; - that it
was a development bound to accompany the transformation of
simple farm and woodland economies into the complex, integrated
and interdependent industrial society of modern Canada,
Professor Corry argues that in many cases the enhancement of
government activity and the corresponding increase in the cost
of government were inevitable if the personal security, largely
based on family solidarity, of the simple economy was to be
Preserved in the new enviromment, and if the potential benefits

available from collcctive action in a closely-knit society were
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to be realized. The conquest of man over nature and the
obstacles of distance and topography, the conservation of
natural resources, the proteétion of man, his crops and his
flocks, against diseases and pests, the distribution of the
costs of social and physical distress, the protection of
persons against complex and subtle forms of dishonesty possible
in en intricate commercial world, all cried for a variety
of knowledge and informed action which the individual was no
longer able to supply. As a result, the state has become an
instrument of scecial adjustment and control.

In the beginning, each of these developments in
government intervention was undertaken as an experiment in
ad justment to meet changing economic and social conditions.
Some of them may now be regarded as having passed the experi-
mental stage and proved their social value. Others are
experimental and controversial, subject to revision or
rejection in the light of their operaticn.

The study opens with an introductory section which
outlines the method of approach and notes some of the outstanding
characteristics of government activities in Canada. It also |
explains the reasons for the attendant growth of a great
number of ad hoc administrative boards exercising not only
edministrative functions but legislative and judicial functions
as well. It then discusses the question of whether a system
of administrative courts to control administrative discretion
might be preferable. The following sections discuss the growth
of government regulation of various business activities, and
the expansion of government respensibilities in the fields of
public health and social services.

This study was substantially completed in August
1938, although a certain amcunt of revision has since been done,

and it is based on legislation and develcpments up to, but not

beyond, that time.
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THE GROWTH OF GOVERNMENT ACTIVITIES SINCE CONFEDERATION

I. INTRODUCTORY

The period since Confederation has seen a steadily
accelerating increese in the activities of governments. We tend
to think of this &s an increase in ebsolute terms, eclipsing in
renge and intensity all previous state interference. This, of
course, is quite unhistorical. In all ages prior to the nine-
teenth century, strong governments had interfered quitc freely
and generally, quitc arbitrarily in cvery espect of humén affairs.
Regarded in proper perspcctive, the rctrecat of thec state from
the overhcad dircction of human affairs was & brief interlude
roughly coincident with the first half.of the nincteenth centurye
The re;reat was very marked in Britain. The rapid development
of the United States during this period was pushed by private
enterprise with governments giving encoﬁragcment but 1ittle‘
dircction and control. However, on the continent of Europe, state
activity never went into the doldrums to apything like the extent
it did in England end in the Unitrd Statese

Therefore, when we speak aboutl the inerease in the
functions of government, we must adopt as a base-line some point
in this period. The high point in the influence of the doctrine

of leissez faire and the low point in government intervention

lies somcwhere about 1850, Little, if any, distortion would be
involved in selecting 1887 as the date. Sincc that time, there
hes becen a considerablc increase in the activitics conducted by
governments but it is an increase relative to the i;mediatoly
preceding period end not relative to all past recorded historye
In 1867, Canadg had not yet been swept into the full
current of the Industrial Revolution which has so transformed

the world. The progrecss of that movement clscwherc had led to a

considerable though varying demand for the ;mportatlon of food and

raw materials. On the basis of this demend, the provinccs had




built up an important export tradc in timber anéd timber products,
fish end agriculturc produce - mainly wheat, Thosc who did not
depcnd upon the extraction of these articles for their liveli-
hood were mostly engaged in a pionecr agriculturce. Most of thc
ggricultural communitics and, in maony cascs, femilics were still
compelled, by force of circumétance, to practice a high degrce
5f sclf-sufficicncy. Roads werc poor or non-cxistent and the
reilway expansion which was breaking this mode of lifc, had got
properly under way only a dccadc bcfore confecderation.

Small pionccr incdustries providcd corrmunitics Witp
thc things which werc beyond the ingenuity of thc householde
They cmploycd local rawv materials, littlc cepital end very
littlc highly skilled lawvwour. Industrics using imported rawv
metcrials or scrvipg r mider market werc so fcw as to be of
small significancco

ilmost all of the population of threec and a half million
pcople werc to be founl cast of the Great Lekes. They lived
in the river valleys and'along the coasts of the Maritime
Frovinces, in the vallecy of the St. Lawrcncc and in the pcninsulg
between Lake Ontario and Lakc Huron. Montrcal, thc largest town,
had a population of somcwhat more than lOO,QOO and only eight
other towns had & population of over 10,000, Thec vast major@ty
of the people lived on farms or in villages and luwber camps;_

The coming of the railweys was promoting a morc diversified
economy within the separate provinces, But tradc, and thercforc
interdecpendencc, between the di fferent provinces had been largely
blockecd by tariffs and lack of transportation facilitics. The lack
of trensportation facilitics, the scarcity of capital, and the
absence of devcloped industyial techniques limited oxport trece
to e few staple commoliticse

Thus we did not heve, at Confedcration, any of the
problcms of a highly specialized and urban industrial cconomye.

Thc principal problems of that day were not the difficulties of

social adjustment in a complex society but rathcr the di fficultics




of organizing a concecrtcd attack upon naturce.

It is not nccessary to sketch the contemporary sccne in
order to realize the changes in cconomic and social structurc
which havc comc about in thc last scventy yoars. It is onough to
scy that we have made & pretty convineing conquest of naturc,

In ¢ comparatively few years of rapid industrial growth, we have
managed to preocipitatc on ourseclves most of the problcms of urban
infustrialism. By moving cagcrly into thc full currcnt of thc
Industrinal Revolution, we have forsaken our pioncer self-sufficicney
for cconomic intcrdepenicncc. Ve have not only bccomc intercdepen-
¢ent among oursclves on 4 national scalc; few countrics in the
world arc morc dceply committed to the international division of
lebour. .s was inevitable in all the newer countrics blesscd

with abundant natural resourccs, we heve gone in for intansc

spccialization without a corrcsponding inercrse in diversification,

Confedcratiqn came Jjust when laissez faire was at the
pcek of its authority. Thercafter, it bcgan rapidly to deeline
and thc pendulum swung agnin towards more agtive intcrvention

by the state in economic and social matters. Thce fundamental
rcasons are not far to seek. Thc free cconomy, which brought
ebout such rapid development, was self-adjusting in & narrow scnse,
But it made no provision for thc social adjustments which had to
follow whnt appcared to the suffcrers as its capricious action.
The sufferers werc many anc when they sccurcd the franchisc, they
leid thesc problems.of social ad justment on thc doorstep of the
politicel authority. Governments have become largely occupicd in
cxperinenting with solutions for them.

This incrcasc in the functions of government is cormon
to a1l western countries but it has not elways followed the

seric pattern of development. In those countries which got off to
@ slow start in the rece for industrial cxpension and the ncw
countries rccently opened for cxploitation, the carly cmphasis
wes an state assistancce to industry rather than on cxtensive

rcgulation. Therc arc special rensons for recliance on statg




assistance in ncw countries,

Onec night hazard the view that Canmadians have never
had any fear of or prejudice against statc action as such. Great
numbers of then have elways been able, thus far, to recall the
origin of thc statc. Having secn it constructed and having
watcped it grow, they had thet fanmiliarity which at least dispels
fear. An authority which gives away homosteads and timber linits
is not like;y to arousc contempt while its boncvolence is worth
cultivating. Thus thc statc hes lacked the awe and mystery with
which age and ccremonial surrounded it in older countries and it
has ncver had.tho reccord of bad behaviour which nadc nen fear
it in Englend,

Furthermorc, the opening up of a new country rcquires
rore than individual initiative; it requires highly organized
co-operative effort to overcomc natural obstacles. Private
cnterprisc accumulates capital and organization too slowly for
peny tasks. The state is the only organization which can command
the require@ capital and integrate co-opcrative effort on a
large scale, Hence it is called upon to assume leadership in
important and urgent dev:lopment. The building of the Inter-
colonizl and the long story of railway subsidies are sufficient
illustrations. In a new country, thec state is saddlqd with
positive duties of helping pcople to help themsclves., Even
though its ultimatc function is only that of a rcferee, it must
turn in and help to build the pleying ficld bcfore the game
can begine.

Thus it has becn easy to get agrecericnt on a considerable
renge of statc ection in the name of nationel cevelopment. It hos
covercd government ownership of railways gnd telcphones,
protective tariffs, bountics and subsidios, the provision of
technical and scicntific scrviecs and thc pushing of dcvelopmentel

work of various kinds. Laisscz fairc philosophy, as interprcted

in this country, has necver objected to the principle of state

promotion of national dcveclopment, however much oppos?tion might
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be apoused against particular expedients which were subsumed
under it.

It should also be noted that the securing of state aid
for industry is much easier in those political units where some
single industry is dominant. When the great mejority of people
are engaged in growing wheat, it is easy to get egreement for a
broad programme of state actibn. It must lend money to farmers,
subsidize their schemes of co-operation, guarantee loans to the
wheat pools and establish moratoria on farmers'! debts. The inner
logic of the demand for severe limitations on stete action is that
the diverse interests in society cannot agree on any broad
programme and each interest fears a strong state which may be
captured by other interests jockeying for advantage. When large
ereas are predominantly concerned with some single industry, that
logic does not apply and it 1is relatively easy to get agreement
that the state should help people to help themselves.

This kind of grandfatherly paternalism which distributes
sweetmeats end is sparing of restraint heas been a striking feature
of Canadian government since confederation. Subject to this

qualification, laissez faire was long regarded as the appropriate’

political maxim. It received powerful confirmation in the
everyday scene. The industrious and tﬁé thrifty thought they
created@ the opportunity which carried them forward. The self-made
men who have moulded Canada saw convincing proof of the maxim in
their own success. This belicf in a self-reliant individualism
was strong enough to postponc any scrious attempt at state
recgulation until the twenticth ccntury and to prevent any significant
development of sociel scrvices other than cducetion, until after
the Great Var.

It is true, of coursc, that the relatively late develop-
ment of industrialism and faith in the constant renewal of
opportunities in a new country retarded the demand for state inter-

vention of this kind and the diffusion of rcsponsibility incidenta}

to fedcralism postponed its adoption cven aftcr a decmand developed.




In thc rcsult, we lagged bchind Englandvin rcgulétion of
cconomic lifc and social scrvices. Whilc we have always madce
much bolder use of statc assistance to industry, England went
much further than we in providing services, particularly through
municipal enterprisc.

Both Dominion and provincial governments havc shared in
this incrcase of statc activity. Apart altogether from the
intensification of financial difficulties involycd, that fact has
complicatcd the relationship between them. The rapid development
which followed Confederation has resulted in ean intcgratcd
cconomic lifc across the whole Dominion. Local affairs have
bececomc intertwined with nationel affairs &t meny points and the
public policy adopted towards economic mattcrs in onc provincce
hes rcpercussions in other provinces. The division of constitutional
guthority into tcn scparatc spheres naturally puts difficultiecs
in thc way of governmcntal action, affceting our cconomic and
social rclationships, which stubbornly refusc to be compartmcntalized,
As a result, the di fferent governments come across onc another®s
paths in a way that was ncver expected at the time of confederation.
In devising and operating the makeshifts, which arc necded to;make
effective many of the rcgulations now thought to be nececssary, &
high decgree of co-operation is required and this, in turn, puts
strain on thc relations between tho governmentsfl)

The borderline of cconomic and politicel action has never
cttrected the closc attention of Canadian historians and political
scientists. From the point of view of research, the growth of thc
ectivitics of governmcnts is almost an untrodden field. It has
been traversed occasionally by economists in tracing the grcwth of
pr.rticular industrics, such as railways or the grain trade. Thus
there arc very few sccondary sources available for writing an
eccount of this phcnomenon. A vast amount of rescarch into the
growth of particular activities will have to be done before an

rccuratec detailed cccount con be given.

(1] For an account of fhc woy in which thcsc strains manifest

thcmscelves, sce J.A. Corry, Difficulties of Divided Jurisdiction,




owing to the breadth of the ficld to bc covered, the
limitations of timc imposcd and the scattercd nnturc of the primary
gsourccs, it has bcen ncccssary to limit this study almost optirely
to an invcstigation of thc Dominion end provincial statutess. In
- naerrow and formal scnsc, an pccuratc skctch cam be drawn from
these sources. Our constitution, inheritcd from England, ONsurcs
that thc underteking of emy néw activity by government shall be
suthorized by a statute cnccted by the legislature. It is therce-~
fore possible to trace out the broad naturc of new powers conferre@
upon the government and to fix the date on which they were assumcd.,

However, the limitations of a study based on these
sources must be pointed out. Firstly, thc statute rarcly gives
eny clue to the jmmcdictc causcs for its cnectment. The discovery of
thesc would requirc much additional jnvestigetion. The most that
can bc donc is to cstimetc the long-run causcs for & pnrticuler
cxtension of government nctivity. Scconily, it is not possiblc to
lcern from a statutc to what cxtent the povers gran%cd under it
ncve been or ~rc being uscd. Informetion from othcr sources
indicates that some of the rcgulatory and supcrvisory PpPOWCTS
rrcsently posscsscd by provincinl govcrnmcnts arc not being
vigorously or cvcn half-hcartedly cxcrciscd. A roa1i§tic study of
the impact of particular rcgulatory powers would perhaps indicate
thot therc was, in fact, no state pctivity in thet ficld. 1Im such
ceses the statute in qucstion reprcsents no morc than an aspiration
of thé socicty, or of ccrtain intercsts within it, which has becen
strong enough to work its way t3 the statutc book 5ut no further.
The statute itself does not say what substonce there is in a
perticular activity.

Thirdly, the actual cxamination of the statutcs has been
limited in two ways. To somc extent, reliance has been placed
on the sucecssive revisions of the Dominion end provinecial statutcse.
In thc casc of all the more important and thc morc rceent

activitics, the cuthorizntion has boon traccd back to its first

cppearance in the statutes. In somc cascs the scarch has not gonc




beyond thc rcviscd statutes and the dates thus arrived at arc
only ocpproximcte.

Also, timec did not pcrmit of a complotec exemination of
thc statutes of nll thc provinccs. TFor the purposc in hand, it
scemcd sufficicnt to takc ~ sampling of provinecs. British
Columbia, Saskatchcwan, Ontario, Quebcec, and Nove Scotis werc
scloetod as boing fairly roﬁrcscntntivc of the differcnt rcgions
with thoir varying cconomic ~nd social charactoristics. Nova
Scotiec was sclected from among the Maritime Frovinees becausc
thec morc frequent revisions of the statutes there mnde the desired
information morc accessible, whilc Saskatchcwan was choscn from
among the Prairic Provinecs mainly becausc its statutes have been
morc rccently rceviscd than those of Alberta and Manitbbn.

Inquirics respecting particular government activities
were pushed into the statutes of the other four provinces and no
significant variation from the pattern revceled by the represcnta-
tive province sclected for that region were discovercd. The fact
is that o grcat similerity of dcveclopment in most matters is
shown for all the provinces cxemined. Despitc the diversity of
provincial interests, there has been a considerable likencss
in thc problcms of cconomic and social adjgstment wvhich have
forced themselves into the political arcna. Bccausc they sharod
e common cultural tradition, thcy tcnded to approach thosc problcems
in a similar manncr. Innovations in governmcnt activity werc
froquently borrowed from the United States wherc the same
pcculiarly North Amcrican difficulties had becn faccd somcewhat
cerlicr. Somctimcs quitc novel deviees werc adopted. But once
introduccd from whatcver sourco, the provinces and Dominion borroved
from one another. This is another rcason for belicving that no
fundamcn tal divergencics cxist in those provinces which were not
thoroughly studicd,

Oonc of thc most important reasons for the incrcese in

governmental sctivity hes been the failurc or, at least, the

loss of belief in the officacy, of the older method of social
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rcgulation by general laews caforced by the ordinary courts. In
onc field after anvthor, this kind of regulation has given vay
to reguletion by the oxeccutive branch of government, The rcosons
for this declinc arc of Tfirst importance in any di scussicnu of the
jancrcasing activitics of governments. To & grcat extent, the
government is taking a placc’ which we have been accustomed fo
rcgarC as properly bclonging to Parliamecnt and the courts.
considcration should bo glven ©O <rc matter herc, even though the
crzument gocs rather far aficld,

John Lccoks cxpouuded e phiiosophy cf a limited
governucnt after the Fcevolution of 1688, The tecchnique by which
that philosovhy was impcsed upon political life wus spccially
cdaptcd Tor the purposc. Basicclly, it depsnded upon 1wo thingse
First, it rcquirca that the power of law-making should be external
to the goveinmeaw, Frarilameat wnich, at thc time, wac representative
of thosc who wanicd ceverc limies ou government activity, mct that
necd aacquetcly. Thus, all iaus rcquired the canction of Parliament.
Secondly. it requirecd that the final interpretetion of the law
should be lodged with some body cxternal to thegoverament. FoOr
precticil purposcs, he whoe gives the ultimete declaration of
mecening, scts tiic measurc of the law, A government whizh is to
bc limitcd must not bec permitted to interpret the laws it executese
Ecre *the Common lLaw Courts, which had dcvcloped a tradition of
tendernccs Tor the rights of Englishmen and of hostility to the
Crown, Were trustworthy cgents. As long as they could be staffed
by judges who clung to the philosophy of limited goverment, the
safeguards were completee

A prctiy comprehensive application of this technique
wes madc in Englend in the eightrcnth; and through much of the
ninctccath, centuries, Alnmg w.t1 the other British Colonies, Wo
inhcrited it. Its rigorous application, howcver, depended directly
upon closc adhcrcnee 10 thc philosophy of limitcd government., AS

song as thc main objecel of law end government was 1o play the

refores between conflicting intoerests aad dosizes of individuels,




- 10 -

the system would work without serious modification. If the

only important purpose of the state was to restrain individuals from
doing certain enti-social things while they worked out their own
self-sufficient lives, it was a highly sucoessful system. Thc law
could define fairly preceisely the margins of undesirable conduct
gnd the courts could mcte out punishments which would have &
dcterront cffect. Even if it was necossary to arm officials,

such as police officers and customs officiels, with restraining
rower, the limits of their power could be shgrply marked out and
eny over-stcpping madc subjeet to punishment. The tnegative"
statc, which aids its citizens almost cntircly by restraining
them, nceds no other mc thods.,

The object of limited government is to maximize indivi-
dgual freedom. No doubt the most serious single threat to frgedom
comcs from arbitrary governments exercising extcnsive pOwWeTrsSe
The suprcmacy of Parliement and the pervasive rulec of law,
embracing citizcen and official alike, which constitute &an effective
check on governments, arc not to bec lightly relinquishég)and their
importance should not be lost sight of in thc course of attempts
to use thc state as an instrument of social ad justment.

Howcver, this systom is bound to be subject to much
qualification and revision if end when it becomes desirable for the
ctate to assumc many "positive" functions, in addition to the
"cgative" oncs. In the followine sections of this study,
rcasons arc sct forth for thinking that the undcrteking of a wide
vericty of poéitivo functions is incvitablec in this more complex
socicty. Thesc rcasons may OT may ngt b> convincing. For the
momcnt, it is assumed that thecy arce.

As soon as positive and concrete objcctives of state
action were cstablished, government by Parliament and the judiciary
began.to work badly in thcsc ncw scetors of statc action. Parliamen®
hed elways becn ablc to discuss the rulcs of fair play intelligently.
But when it attcmptecd to proscribe tho detailed steps to bc teken

to achicvec & dcsircd rcsult in a complex end ill-understood

(5T Scc G.H. Howort, Tnc Now Dcspotlsme
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environment, it floundered. The day to day strategy in such

patters is a task for experts. It frequently requires revision

when Parliament is not sitting. And even when Parliament

ig sitting, thc manifold tasks, saddled on it by the general
increase in government activity, prcvent it from having the time

to work out the technical detail of a policy. As a result,
Fferliamcent is morc and more compelled -to lcgislate in general

terms, outlining thc broad statement of policy, while 1t deologatcs
thc freming and cnactment of rulcs and rcgulations to an
administrative body conccrned with onforcing the policy. Parliament
mey cxcrcisc close or loosc control, or no qontrol at ell, over
gdministrative performancc of this function. It is be ing rocognized
that administrative rulc-making has comc to stég)and thc dobate

is turning to thc qucstion of adcquate mcans of contro{%)

The recasonswhy the cxcecutive encroaches on the courts in
the interprctation and application of thesc positive measures arc
morc complex. It must first be noted that most positive programmes,
whother of governments or of individuals, roguire that someone
should give his daily and undivided attention to their advanccmente
Thus government officials are cherged with rcaching the positive
goels of public policy - the schemc must bc edministered. It is
of the cssence of successful metivity in the cveryday world that
therc should bc continuous edjustment cnd rcvision of tactics in
thc light of continuelly chenging situations. Neither Parliament.
nop enyonc clsc can forescc 1l the possiblc obstacles in advance,
end provide specific powcrs for mecting them. Thus, the official
charged with advancing a positive programme must have considereble
discretion or frccdom from rulcs.

If thc substamcc of the excrcisc of his discrction is

to B> subjcet to revicw by the ordimary courts, it is necessary

(3] ¢.g. scc Hewart, OD. Cit. DPe 76,80

{4) Sce generally, The Report of the Committec on Ministers?
Powers, (Lomdon, H.M. Stationcry Office, 1932) Ccmd. 4060; Willis,
Perliamcntary Powers of English Government Dcpartment s,
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that the court be fully aware of the environment in which he

works, the policy he sucks to enforce and not unsympathetic

with its aims. 1In the nature of things, it will be only

occasionally theat thc courts can meet all these requirements.

It ie not possible for a court, charged generally with law

cnforcement, to have expert knowledge in those various fieclds

where officials cxercisc discretions. Moreover, it is cxtra-

ordinarily difficuvlt %o get a truc piciure of thet cnvironment

bzforc the courts. They will always take judicial notice of

notorious homcly facts of which cveryoac is aware. They will

hear cvidencc when the witness can swear to the testimony of

his own scnscs. But a truc picturc of thc complex social

cnvironr 2t of today canrot te got on the rccord by either of

thecse methods, Any description of it always reclies heavily

on herecsay evidencc, and contains a varicty of infercnces suppliecd

by the logical rather than the scnsory faculties. In many ceses,

the court cannot get & setisfactory picturc of <the social

cnvironment under the rulcs as to the admissibility of evidence,
Frequently, the court is equally in the dark as to

thc social policy of the legislaturc, vhieh the officiel is

trying to cnforcc. Generally specaking, thc courts rcfusc tg go

beypnd the words of the statute in a scarch for its mcaning.

Thce words thcecmsclvos scldom give a2 sufficicntly clcar indicetion

of thc aim of complex lcgislation and logic-chopping over thce

dctails of thc context may cven give quitec e misleeding vioﬁ of ite.

A very difficult question of law cnforcomént is thus raiscd, It is

elmost impossiblc for the draftsman to givc an adcquate translation

of aim and purpos¢ in thc substantive provisions of involved

lcgislation, At thc seme time, the rcfusal of tihc court to leave

the four corners of the statute and cmbark on a scarch through

vaguc materials for thc precise purpose of the statutc can readily

be understood. It recoils from the idca of submit?ing individual

rights to a proccss in which guesswork is involved,
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However, experiments in social adjustmert such as Wwe are
conducting in the present century, necessarily invwolve a good

deal of guesswork and they are likely to continue., Individual
rights must always compromise, somehow or another, with social
pxpedience or be submerged. xThe court, because its principal
function is the meintenance of order, on the basis of established
social relationships, is bound to think largely in terms of a
static socisl situation, It is not predisposed to look for
disturbing and experimental eims on the part of the 1egislatur§ and
frequently it does not see the real purpose. of the legislatiago)

Tinally, the courts are, by virtue of their function end
their tradition, strongly conservative forces in the societye.

This is not at all to be deplored; both conservative and innovating
forces are necessary., The official, charged¢ with doing someth@ng
about a social maladjustment, rcpresents thc innoveting forces.

If hc is made dircctly subject to the éontrol of the courts, there
is grave danger, in many cascs, that the objccts aimed at will be
frustrated. In the circumstances under consideration, the courts
are not suitable bodics for dcciding whether thc decision of the
official was right or wrong.

The rcsult has been that, in most of the activities of
government to bc discussed in this study, an administrative
authority has been provided to carry out thc policy of the
legislature. It is armed with discretionary power and frequently
hes a considerable power to adjudicatc upon contentions between
itself end members of the public. Sometimes, these administrative
authorities are merely branches of particuler govcernment departments

and somctimes they arc formally, morc or lcss, autonomous boards

(5) TFor a further discussion of this aspcct of thc subjecct, see
Corry, Administrativc Law and thc Intcrprctation of Statutces,

(1936), 1 Toronto Law Journal, 288, For & spceific¢ 1IIustravion
of the difficulty, scc Jennings, Courts & Aédministrativc Law -
Thc cxpericnce of English Housing Legislation, (1936) 49 Harvard
Law Rcview, 426.




or comnissions appointed by the government, The justification of

such authorities is that thcy can bring expert knowledge of the
perticuler activity to bear on their task, They understand the
cnvironment. As nominecs of an exccutige, rcsponsibie to the
lcgislaturc, they can be keptracquainted with the policy of the
lecgislaturc and, gcnerally speaking, they are sympathetic towards
thc policy-

Neturaliy, these qualifications iavolve certain weaknesses
in other dircections., Tleoy cre likely to tc so bent vpoa reaching
tnc objoctives in gquestion that they will terd te weight the sccics
egainst the protesting individual who stands in the way. They 4az
not =2lways rcfrain from using their & scrction in am srtitrery waye.
Thercforc, the ccurts being, ate7e all clsc, cexports ia the
principlecs of fair play, arc gencrally -~ end quitec properly - given
a 1limited power of reviecw ovcecr the dccisions of these administrative
cuthoritics. This review is not ardinarily for the puipose of
saying vhoether the substance of the aéministrative aecision is
right or wrong but ratker to make surc that the authority in
qucstion obscivcs certain rules of fairness in thc ccurse of rceching

&
its dccisicﬁo' In tddition, an appeal tc the ecourts ol guestions
of law is frcquently given.

Generally spcaking, administrative powers cf this kind
incrcasc ns thcy do bccecausc the socicty is demanding cxpert ection
which P.rli~m~unt and the couris cannot supply. Other iactors onter
in particular c2s~r, Scuctimes, as for exawplc, in the case of
old age pensions, it is desircd t? sruovide ¢ cheap method of
deciding the cloims of applicants., In workmen®s compcnsation
cases, a specdy as well as cheap method of deciding cizims upen
the furd is dcsired because few cisacbled workmea have resorves_whzch

cncble them to withstand an cxpersive and lengthy course of ilitigaticro

(6) The rclation between the courts and these administrative
bodics is discussecd cextensively in Dickinson, Adninistrative
Justice end the Suprcmacy of Iaw, Sec also lLandis. Aduiniscrative
Policics end the Courts, (1338}, 47 Yalc Law Journal 916G,
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{n the courts, Other supplementary reasons could be given, most
of which arise out of the fact that the approach and procedure
of the courts are not adapted to these situations,

| As already pointed out, it would be a mistake to think
that the growth of administrative discretion is not attended with
serious dangers, These have been clearly pointed out from time
to time.7 Power in the hands of its possessors is easily
confused with right, The individual is always at a disadvantage
in contests with the state because of its immense resources and
because of the various privileges and immunities which are still,
with?g§ any sufficient justification, the prerogative of the

Crown, One of the most important problems, g¢onnected with the

conduct of government today and in the jmmediate future, is to

ensure that official discretion is restricted to those situations
where it is necessary for the furtherance of the social policy in
hand and that it is limited in such a way as to reduce the risks
of abuse to a minimum,

In the result, we have, at present, a haphazard collection
of ad hoc administrative bodies, exercising what are substantially
judicial functions, These functions are not exercised according to
any principle and the only uniformity of procedure which they
observe is forced upon them by the power of the courts to review
the fairness of their procedure, However, because this minimum of
procedural requirements is not prescribed tothem by their own
constitutions, failure to observe it cannot be relied on as
an invalidating circumstance in proceedings before the administrative
agency itself but can only be attacked by a separate action in the
courts., This contrasts strangely with the situation in the

Eurdpean countries, which are outside the tradition of the English

(7) Hewart, op. cit.; Allen, Bureaucracy Triumphant; Report of the
Committee on Ministers' Powers, Op. eits,

(8) Allen, op. cit.; Robinson, Public Authoritiés and Legal
Liability, Introductory Chapter by J, H., Morgan.
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common law, These countries never espoused the full logic

of the theory of limited government and moderm representative
governments there inherited substantial royal powers of dispensing
justice through administrative agencies. This led easily to the
establishment of permanent administrative courts, applying

a uniform set of principles and dealing with all disputes between
ipdividual citizens and officials according to esteblished rules
of procedure.

This is probably a less expenéive me thod of controlling
or providing for the control of public administration, when it
intervenes in the daily life of individuals as much as it does now.
And, in France, at any rate, the administrative courts appear to
strike a balance between the claims of public policy and the rights
of individuals, which is, at least, comparablebwifh that arrived
at by our systeé?) It is possidble that we could effect a
substantial economy by rationalizing our system of administrative

(10)
justice without losing any.of the values which we rightly cherish,

(9) Rebinson, op. cit., introductory chapter; Port, Administrative
law, c. VIII and at pp. 329-30; Allen, op. cit. at pp. 2-3,

(10) There is some constitutional difficulty over provincially
appointed administrative bodies or tribunals of this type. Section
96 of the British North America Act provides that the judges of the
Surerior, District and County Courts shall be appointed by the
Dominion. In a number of cases, the authority of provincial boards
has been attacked on the ground that they were, in reality, Superior
Courts and therefore invalidly constituted, e.g., scc Tremblay V. '
Kowhenko, (1920) 51 D.L.R. 174; Attorney-Géneral of Quebec V. Slanec,
(1933) 2 D.L.R. 289; Re Toronto Railway Co. V. City of Toronto,
(1919) 46 D.L.R. 547; Vinnipeg Elcctric Railway Co. V. City of
Vinnipeg, 30 D.L.R. 159; Kerr v. Wiens, (1937) 2 D.L.R. 743. Thus
far, no tribunal, which has mainly administrative duties, has been
held to be a Superior Court. Sce Martineau v. City of Montreal, 1932
A.C. 113 and City of Toronto v. York Township, 1938 A.C. 415, as
well as the first group of cases cited above., The courts have
rccognized that the bodiecs which have come becforc them are primarily
administrative. The provincial courts have also said that the mere
fact that such tribunals are charged with some judicial functioms
does not, of itself, transform them into Supcrior Courts and that
there is no objcetion to their exercising judicial powers if these
arc necessarily incidental to the performance of their administrative
functions., Scc Tremblay v. Kowhanko, City of Toronto v. York
Township, (1937) 1 D.L.R. 175.

However, in City of Toronto v. York Township, recently be fore
the Privy Council, their Lordships refrained from endorsing an¥y of
these statemcnts. At the same time, they made statements which,
taken literally, deny that provineially appointed boards are
competent to exercise judicial functions. If thesc statements are av
indication of thc attitude likecly to be tekcn by the Privy Council,
far-rcaching conscquences for many provincial boards are involved,
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That, however, raises many complex issues, such as

the question how political institutions, which work admirably
in the society which devised them, will work if transplanted
+o & different political and social environment. Such matters
cannot be discussed here. A1l thét can be said with certainiy
is that administrative agencies, which makc dccisions of a
substentially judicial nature, affecting the rights of individuals,
srhould be obliged to adopt a uniform code of procedure, designed
to cover certzin minimunm requircmentse.

Two di ffcrent methods arc availzblc for outlining the
increasc of state activity. Onc is to divide thc timc which has
elepsed since confcdcration into significant periods and then

discuss thec advancce of stote action in rclation to the general

(Footnote 10 cont'd)

In ordecr to carry out the policics whosc execution has been assigned
to thcm by the provincial lcgislaturcs, almost all of them must make
soric dcterminations which arc undeniably judicial in character, IT
211 gronts of such powers to them are ultre vires, the cxecution of
meny provincial legislative policies will bc scriously hampered.

A poseibility of further complication lies in the fact that
there is considcrable unccrtainty as to what 1s & judicial function.
An entirely differcnt 1inc of authoritics in the English courts in
rccent years has been expanding the mecaning of njudicial" actione
Sec Rex V. The Electricity Commissioners, (1924) 1 K.B. 171: RexX Ve
London County Council (1931) 2 K.B- 215: ReX V. Minister of Health Q9%
2 X.B. 98; (19312 A.C. 494: ReX V. Hendron Rural District council,
(193%) 2 K.B. 696. Thc broad result of thcsc cascs may be summed
up by saying that any pecrson OT body which has a powecr to make
decisions affccting the rights of individuals is bound to act
judicielly. Such an oxtondcd dcfinition of judicial action covers
¢ good dcal of whet hes long becn thought to be esscntially
edministroative.

of coursc, a distinction can bc takcn bctwecn maintaining @&
judicial temper in the coursc of any kind of cctivity and the -~
pcrformancce of an ocssenticlly judicicl function. Sec Shell Coe of
iustrelia v. Federol Comriissloncr of Taxation, 1931 A.C. 283,
Wncthor thot distinction will bc teken and if so at what point, 1is
not clear. Pcrhaps thc courts will ncver cpprly the rcasoning of
this scperatc linc of suthoritics to an anclysis of thec naturc of
thc powers of provinciel boards. On thc other hand, thc courts
do not look with favour on 2ny consi decrablc discrctionary powers
in the hands of adninistretive bodics and thcy may take advantage
of eny availeble preccdents for rostricting the grant of such
powers, If thc courts should imposc scVCTC rcetrictions in this
wey, it will bccome nccessary to consider very corecfully the place

of edministrative justicc 1in thc scheme of government.
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situation in each period. The other is %o isolate types eof

stete intervention and then follow the development of each
separately throughout. There is a great degl to be said for the
first method as being the most illuminating, However, as already
pointed out, the intensive research, which must precede an attempt
to weave the story of growing state activity into the genera}
history of our development, has nst yet been done. Moreover,

new types of state intervention seldom spring, fully armed, from
the statute book at a particular moment. Frequently, there is a
oonsi derable period of trial amd error in the search for an
effective technique. And also, there continues to be a piecemeal
adaptation to new problems and changing conditions. This makes

it difficult and confusing to break thse oontinuity\of~the_sto?y:nl
order to deal with a particular period as a whole. Therefore,

the latter method will be used in this discussion.
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II. REGULATION OF MARKETING

The purchaser of goods in 1867 had to bear in mind the

mexim caveat emptor and make his own judgments on the quality and

soundness of the article. Cautious persons would insist upon &
specific guarantee of quality. Even the incautious got some
protection from the common law provisions as to merchantable
quality and correspondence of the article with the description
under which it was sold. By law or by special contract, a buyer
might secure a right to proceed against a seller for failure to
fulfil his obligation., However, such a right could only be en-
forced by litigation - a hazardous adventure in any case and

not a practical course of action in the mass of thke smaller
trading transactions.

The nature of trade in 1867 was such that it did not
seem unreasonable that buyers should be left to rely on their wits
end general rules of law, Neighbourhood trade was the rule and
the typical buyer-seller situation was on all fours with the
horse trade. Neither one could monopolize -the knowledge of
market conditions to the disadvantage of the other. In the vast
majority of transactions the parties met face to face with the
erticle or, at least, a sample lying before them., Most commodities
were of a simple kind and quality could easily be judged by the
senses, Generally, this equality of bargaining position was
supplemented by personal acquaintance between the parties - one
knew whom to trust and whom to suspect. These informal controls
are inherent in local exchange.

0f course, even at this time there was & considerable
body of trade which did not conform to this simple pattern.

Surpluses of staple products were marshalled for export where

the lack of standard grades cut both demand and price. The nature
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of the economy was changing rapidly. Production was increasing
in quantity end diversity and thus demanding an extension of the
area of exchange. The rapid development of railways and the
growth of towns and cities made possible a greater volume of
exports and the development of home merkets which were no longer
1imited to the neighbourhood. As manufacturing grew, raw pro-
ducts had to be assembled for processing. Manufactured goods
not only increased in variety but the application of sclence %o
industry resulted in a great number of products with respect

to which the testimony of the senses was no longer a reliable
guide to their nature and qualitys | '

Two main problems emerged as a result of these
revolutionary changes. In the first place, distant markets
could only be reached by the interposition of middlemen with
serious results for the old equality of bargaining position.,

It turned here to the disadvantage of the small producer of
natural products. He had now to trust his pfoduce to men whom
he frequently did not know and who possessed, as against him,

a monopoly of the knowledge of market conditions. One need not
say that a significant proportion of middlemen are dishonest.
The mere fact of their superior strategic position gives rise
naturally to distrust and suspicion and consequently to pressure
for recovery of approximate equality through government inter-
vention,

When natural products are assembled for distribution
in distant markets, the fact of wide disparities in quality and
the lack of any accepted standards of quality involves wasteful
and inefficient methods. There is a lumping of all the produce
from a particular area to the detriment of the producer of the

superior article. Sir Joseph Flavelle hes given us a striking

Plcture of the chaos which this practice produced in the butter
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(1)
trade in the seventies,” It not only discourages the product-
jon of superior quality; it hampers trade in the product at every
point because no one can be sure what he is buying and it depresses
demand because consumers turn to other goods. In the economy
which developed in the nineteenth century, reliable standards in
the products which moved to distant markets became almost as im-
portent and necessary as an honest currency.

Sccondly, the increase in sophistleated products created
another problem of marketing in the field of distribution. The
quantity and variety of packaged goods offered to consumers
multiplied. A plethora of products appeared, the quality of
which could only be determined by complicated scientific tests,
These found their way down the channels of distribution without
dealers or consumers having any means of assurance about their
quality. The informal controls which had operated in the neigh-
bourhonod market broke down here also. Tiaeir failure opened the
way for frauds on the consumer, frequently combined with dis-
astrous effects upon his health. This inevitable damper on
a growing trade was injurious to everybody and the exploitation
of the situation by dishonest manufacturers and deiulers penalized
the honest ones. This situation slowly created a demand for
state intervention to facilitate trade and restore equality of
bergaining position.

Tiie measures of government intervention calculated to
control these abuses in the distribution field will be considered
first. The control of the adulteration of food has been a problem
of urban society in all ages., Cities, both ancient and modern,
have always had their inspectors for the enforcement of pure food

(2)
laws, The informal controls of the neighbourhood market will

(1) Innis, The Dairy Industry in Cesneda, 1937, pp. 34-6,

(2) Muntz, Urban Sociology, pp. 430-1.
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not work when a certain size and mobility of population are
reached. It was not until the area of exchange was greatly
extended that the matter began to require the intervention of
central rather than locel government, It is significent that
the American states did not begin to enact pure food laws
mtil 1847 and that federal pure food laws in the United States
did not come until 1906, after a great expansion in inter-state
commerce.(3 In Canada, the federal government intervened
earlier. In 1874 an amendment to the Inland Revenue Act made it
an offence to sell any adulterated article of food or drink with
knowledge of its condition.(4) The definition of adulteration given
therein indicates that the new provision was intended largely as a
heelth measure. Inland Revenue of ficers were given power to take
samples of intoxicating liquor for the purpose of determining their
quality and, as 1f by an afterthought, they were authorized to
take samples of food as well. Government analysts were to
determine the quelity of the samples as a preliminary aid to
enforcement.

These provisions were consolidated in the Adulteration
Act of 1884 it which covered drugs and agricultural fertilizers
es well as food. The Food and Drugs Act of 1920(6) supplanted

this earlier act and extended its scope 1in two ways. It defined

edulteration so as to include unreasonable variations from a

(3) Ibid. pp. 431-2.
(4) Statutes of Canada, 1874, c,8, ss., 14-24,

(5) Statutes of Canada, 1885, c,67.

(6) Statutes of Canada, 1920, c.27,
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(7)
standard of quality to be fixed by the Governor in Council,

1t also contained detailed provisions against misbrending and
¢alse labelling. That is to say, the act was no longer merely
a health measure. I+ was also designed to curb frauds in the
gale of food and drugs through the technique of government
inspection and analysis of samples.,

As the number and complexity of products increased and
tne area of their di stribution extended, Parliament went on meking
special provision for curbing frauds and ensuring some equality
of bargaining position. An extension of the principle of the
pure food laws was made in 1907 covering all meat and canned foods
going into inter-provincial tradeEB) The meat packing and fruit
and vegetable canning industries had by this time become of very
considerable importance in Canada. In the previous year, the
existence of shocking practices in the Chicago meat packing in-
dustry had been revealed. Congress had already acted to impose
supervision on the indusiry. The Canasdian Government introduced
similar legislation, partly because an investigation had unearthed
unsetisfactory conditions in the industry, partly because the
alarm of the Canadian public was injuring the packing and canning
industries and partly because it was deemed necessary in order to
hold foreign markets.g) It was quite clear that under factory
conditions of production and the circumstance of widespread dis-
tribution, the only satisfactory reguletion was to inspect the
packing and canning process. Therefore government inspectors were
put into all packing and canning establishments doing an inter-

provincial or export business. Somewhat similar legislation

(7) Ibia, ss. 14 ss. 1 (a)and s.3 (g).
(8) Statutes of Canada, 1906-7, c.27.

House of Commons Debates, 1906-7, p.408 et seq.
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respecting dairy products, live stock products, fresh fruits and
vegetables, honey and maple syrup has been passed. It also pro-
vides protection for the consumer, but in large part, its purpose
is to protect and encourage the producer and it will be dealt
with under that heading. |

Inspection of all petroleum and)naptha sold in Canada
wes mede compulsory in lB?élO)and 189!3(ll respectively. The
buyer of gas for domestic use cannot judge its quality and he
cannot test of the accuracy of the meter, Thus a system of
gas and gas meter inspection began as early as 1875.(12), A )
system of inspection of electric meters introduced in 1894(15
testifies to the increasing consumption of electricity and the
similar difficulty of testing the accuracy of the meter. Water
meter inspection did not come until 1905(14)because it was
not until the turn of the century that the use of water meters
supplanted the earlier custom of supplying water at a flat rate.

The fraudulent labelling of agricultural fertilizers
was struck at by Parliament in 1884.(15 In 1886 all manu-
facturers and importers were required to send samples to the
Minister of Agriculture and an=alysts and inspectors to enforce
meintenance of quality and honesty of labelling were provided.(le)
Registration under a specific humber assigned by the Minister of

(17)
Agriculture was made compulsory in 1909. A similar structure

(10) 3tatutes of Canada, 1877, c.l4.
(11) Statutes of Canada, 1893, c.36.
(12) Statutes of Canada, 1873, c.48.
(13) Statutes of Canada, 1894, c.39,
(14) Statutes of Canada, 1905, c.48.
(15) Statutes of Canada, 1884, c,37.

(16) Statutes of Cananda, 1886, c.67.

(17) Statutes of Cansda, 1909, c.1l6,
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of regulation providing for registration, honest marking,
standards of quality with inspectors and analysts to enforce
them, was set up for seeds in 1905(18 and for commercial feed-
ing stuffs in 1909.(19) By the beginning of the twentieth
century the supply of seeds for various purposes had become a
specialized trade. Misleading advertising was used to push the
sale of seeds of inferior quality. Insufficiently cleaned seed
was being distributed by dealers and noxious weeds were thus
being spread over the country, Shortly after a considerable
quantity of fall wheat had been distributed as spring wheat,
Parliament enabled the government to take a measure of control
over the marketing of seeds by dealers.(BO) Similar abuses were
being perpetrated by manufacturers of "stoek foods™, who mixed
chaff, sawdust, moss, and other materials in their loudly touted
productsc(Zl) In the extended market, the undoubted right of a
multitocde of small purchasers to pursue their common law remedies
in the courts was no cure for these abuses, The only effective
means of control was by a system of registration, standards and
inspectors to reach the difficulty at its source, And, of course,
once the government invites people to rely on government stand-
erds in a commodity, it has a duty to see that they are enforced
in the trades,

The ebove cases of government intervention to protedt

the consumer all came from the federal field, Similar conditions

moved provincial legislatures to similar action in their field,

(18) Statutes of Canada, 1905, c.41,

(19) Statutes of Canada, 1909, c¢.15,

(20) House of Commons Debates, 1905, pp.322-3,
(21) House of Commons Debates, 1909, p.5209,
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The earliest attempt seems to have been to prevent the sending
of skimmed, sour oOTr tainted, or diseased milk to cheese and butter
factories, Ontario and Quebec 23 tried to prevent such
practices by threat of penalty as early as 1868 and 1870 res-
pectively. However it was not until the early years of the
twentieth century that they provided for dairy inspeotors with
power to inspect farmers' premises.(a4

From the nineties to the twenties was a period of great
increase in government jntervention respecting the dairy
industry. The subjection of cheese and butter factories to a
system of 1icensing end inspection for the purpose of regulating
quality of product and sanitary condition of plants, the
establishment of grades of milk and cream (made feasible by
the invention of the Babcock test), the requirement of deiry
school certificates in.order to qualify as tester, grader or
fhead maker" in a factory are the specific innovations of greatest
importance. These provisions appear in this period in all the
provinces examined. 0f course, they were in part designed to
provect consumers from frauds. They were also part of a pro-
gramme for improving and increasing production for export
merkets, And they were hastened by a growing knowledge of the
relation between pﬁblic health and the food supply.

In fact, most of the early provincial interferences
on behalf of the consumer were of the public health type. At
Confederation, health was almost entirely a responsibility of
local governments, But as the significance of the food supply

became clearer and as the purchase of prepared foods displaced

(22) Statutes of Ontario, 1868, ¢€.33.
(23) Stetutes of Quebec, 1870, ¢.30,

(24) See e.g. Statutes of Ontario, 1908, ¢.55; Statutes of
Quebec, 1921, c¢,37; Statutes of British Columbia, 1920,¢c. 23.

-l
ol 2
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nsme growing and/or processing, the provinciel governments
gradually moved to leadership and control over municipal Tregu-
ations. That movement will be discussed elsewhere. What should
v¢ pointed out here is that the provincial governments continually
{ncressed the powers of the muhicipalities to test milk supplies,
(aspect the sanitary conditions of stables, and test cows for
4:zease and at the same time it brought the activities of local
csficers under provincial supervision.(zs) Similar powers res-

~ecting meat and slaughter houses went hand in hand with those

respecting milk, Provincial action respecting bread and bakeshops

> -,
v
(S

n

ins about l‘?lOs although Nova Scotia had entered the field as
26

¢arly as 1884. Standards of weight and quality and specific

-erxings were provided for and municipal licence and inspeection

s-;:\z‘ect to control by the provincial Board of Health were insisted
27)

Other provincial interventions for protection of con-
s:mers relate to what may be described as gadgets. In the twenties,
rtario, Saskatchewan and Quebec intervened to ensure certain
stardards of quality in lightning rod systems. The executive
w:3 given power to ?gge)xblish standards, provide inspection, and

«n.lorce compliance, About the same time, British Columbia,

3uskatchewan and Ontario established a system of inspection for

*n¢ sale of electrical equipment. Provincial officials must be

. (29)
r=tisfied of its soundness before it can be sold in the province,

~ - . — — o — e -

Y, 3ee e,g. Statutes of Ontario, 1896, ¢.63; 1911, c.69,
Revised Statutes of Nova Scotia, 1884, c,73,

Statutes of Ontario, 1910, c¢.95; Statutes of Quebec, 1911,
¢.40; Statutes of Saskatchewan, 1924-25, c.3l.

Statutes of Ontario, 1921, c.B4; Statutes of Saskatchewan,
1821-2, ¢,.87; Statutes of Quebec, 1928, c,.63,

Statutes of British Columbia, 1922, c,23; Statutes of

Saskatchewan, 1928-9, c.4; Revised Statutes of Ontario,
1937, c062, S.87.
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This last is an excellent example of a sophisticated
erticle. The average purchaser is quite unable to judge as to
its safety or durability. Of course, supervision in this case
is not solely directed to prevention of fraud. Faulty electrical
equipment is also dangerous to life and property. Therefore,
these regulations have a police aspect as well., In this respect,
they are similar in object to the wide power of administrative
supervision over the manufacture and sale of explosives which the
federal government possesses under the Explosives Act of 1914,
Explosives can be a widespread threat to life and property and
the contribution which scientific knowledge can make to safe
manufacture and use of them justified government intervention to
ensure that that knowledge was used.(BO)

Another extension of government supervision for the
protection of the consumer is to be found in the Coal Sales Acts
of Albcvrta (Bl)and British Columbia.(BZ) These acts require
that all collieried shall be registered and that coal shall only
be sold under its registered name, They authorize the Lieutenant-
Governor in Council to establish grades of coal and a system of
inspection,

The difficulty of assembling the products of a large
number of small producers in order to transport them to the distant
merket has already been pointed out. It bears most heavily on
the small producers of primary products - in Canada, agricultural
produce and fish, Govermment intervention in this field is
designed mainly to assist them, though of course, it is also
aimed at assuring quality to the consumer and at facilitating all

dealing in such produce,

—

(30) For the reasons for introducing legislation on explosives,
see House of Couraons Debates, 1914, pp.3587, 3861,

(31) Statutes of Alberta, 1923, c¢.31; 1925, c.21.

(32) Statutes of British Columbia, 1931, c.38,
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The small unorganized producers of primary produets
know little or nothing about the conditions of market demand
beyond their own cormmunity. They know that a better article should
command a better price, But many of them lack the knowledge and
initiative to improve quality in order to capture markets and
where all produce, good and bad, from a particular area, is
lumped together in the assembling process, there is little incen-
tive to learn or to try. The failure to gain or to keep lucrative
markets turns into resentment against the middlemen and his super-
ior strategic position in bargaining. Naturally, the latter always
tekes advantage of his superior position and sometimes he makes
use of chaotic market conditions to defraud the producer.

The efforts of Canadian governments to deal with this
situation have gone through at least three stages. The first stage
from 1873 to 1900 coincides roughly with the long period of
egricultural depression. In this period, governments restricted
their efforts mainly to education and developmental work, trying
to encourage and assist farmers to use better methods and to
increase and improve production.(ss) During this period,
sclentific agriculture made great strides in other parts of the
world and it became clear that, in order to hold home markets and
to cepture export markets, it would be necessary not merely to
improve quality generally but also to give specific assurances of
quality and to put up the produce in an attractive form. In the
Périod dating roughly from 1900 to the onset of the depression in
1930, this realization led to the introduction of government grades
of quality, standard packages and a system of accurate marking in
8 variety of products. Compliance was enforced by a system of

-ispection by government officials. It was supplemented by a




variety of other compulsory measures, such as inspection of
cheese and butter factories.

The Dominion led in this movement towards standards
in natural products because of the importance of uniformity and
its exclusive constitutional power to regulate export trade, where
the need had first been felt., With the increasing importance of
the home market and the necessity of giving the Canadian producer
an even break in it, the Dominion sought to extend its grading
systems to domestic trade. Interpretation of the constitution by
the courts showed that its legitimate efforts in this respect were
limited to inter-provincial trade,(54) This led to special legis-
lation by many of the provinces in an attempt to validate the
Dominion statutes and regulations for the purpose of controlling
intra-provincial transactions.

During this period, of course, the governments con-
tinued and intensified their developmental work., They made little
attempt directly to redress the balance of bargaining position
between producer and middleman. Strict regulation of stock yards
and the commission merchants operating therein was undertaken by
the Dominion in 1917. After the investigations into the fruit
trade under the Combines Investigation Act in 1926, some provinces
introduced legislation imposing some added obligations on
commission merchants.(55) This was merely a change in the law
and not an increase in govermment activity. ZEncouragement was
given by govermments to producers' co-operatives in their effort
to deal with the problem of the middleman, But the main emphasis
in government ectivity in this period was on the establishment

of standards to bonus the competent producer and facilitate

marketing.

(34) Rex v. Manitoba Grain Co, (1922), 2 W.W.,R. 113; Rex v,
Collins (1926) 4 D.L.R, 548,

(35) Statutes of British Columbia, 1926-7, c.54; Revised
Statutes of Ontario, 1927, c.270,
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The third stage began with the depression in the
(mirties. It has been marked by an attempt to go beyond the
-sintenance of reliable standards of quality in a free market in
s-ich the middleman dominates the channels of assembly and dis-
.ripution. The dissatisfaction of British Columbia fruit and
cegetable growers with the achievements of voluntary co-operation
and the collapse of the wheat pools reinforced a growing demand
+hat the state should organize and control the market for
crimary products. This demand was also strengthened greatly by
.ne catastrophic fall in the price of primary products. The
spectacle of sheltered industries and trades escaping the ravages
-f the depression as a result of tariff protection and other
state aids made many producers of natural products determined to
gzet under the umbrella also., A state which provides special
privileges for particular groups has no effective answer to
similar demands from other groups. The Natural Products Market-
ing Act of 1934 and the provinciel legislation supplementary
to it was the result.

An outline of the specific activities undertaken by
ywernmenié in the second and third stages may now be given. A
wide variety of natural products'are now subject to compulsory
grading and inspection for export and inter-provincial trade
and in some products all domestic trade is covered by the regulations.

The provisions respecting inspection of meats and
canned foods which were introduced in 1907 have already been
mentioned. The Dominion Parliament made provision for compulsory
gradi and inspection of live-stock and live-stock products in

36) (37) (38)
1917, pickled fish in 1920 dairy products in 1921,

(36) Statutes of Canada, 1917, c.32,
(37) Statutes of Canada, 1920, c.48.

(38) Statutes of Canada, 1921, c,.28,
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(39) (40)

root vegetables in 1922, maple products in 1930, honey

(41) (42)
in 1934, and all vegetables in 1935. Generally speak-
ing, these provisions applied to inter-provincial and export trade
end provided for standard grades, packages and marks with a system
of inspection to enforce them, In some cases, they went further,
The Live Stock and Live Stock Products Act of 1917 imposed gov-
errment regulation on stock yards, and the comnission merchants
who deal in the stock yards. Inter-provincial traders in fruit,
vegetables, honey and maple products must now secure a licence
from the Minister of Agriculture in order to carry on busiﬁess.
Registration of sugar bushes and maple manufacturing plants is
also provided for,

The most striking example of this kind of intervention
is, of course, the regulation of the grain trade. The wheat
farmer of Western Canada, when he came to market his product, was
subject to all the disadvantages which beset primary producers in
their relations with middlemen, Indeed, there were peculiar dis-
advantages as well owing to the virtual monopoly in local elevator
facilities encouraged by the Canadian Pacific Railway. It is not
necessary to recount the story of the farmers' grievances hereE45)
The Manitoba Grain Act of 1900f44)set up & Commissioner with
power to require grain dealers to take out licences to supervise

the handling and storage of grain and to investigate all complaints

respecting dockage, grade, weight, fraud and neglect. The pudblic

————— ) T S

(39) Statutes of Canada, 1922, c.43.

(40) Statutes of Canada, 1930, c.30.
(41) Statutes of Canada, 1934, c.18.
(42) Statutes of Canada, 1935, c.62.

(43) For these, see generally, Patton, Grain Growers Co-operation
in Western Canada.

(44) Statutes of Canada, 1900, c.39,
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ity aspect of the terminel elevator business was also Tre-

In 1912, a Board of Grain Cormissioners with extensive

-;:ized s
.4:vs cver the marketing of grain was esteblished. The inspect-
.. gervice was extended beyond the determination of grades %o

—¢r binning, cleaning, storing, and shipping in terminal elevators.

~. car order-book system was imposed on the railways and the

i4=4 was authorized to order an equitable distribution of freight
(43)
s Further revisions of the act in 1928 and 1930 have

-t

.1 further extended the control of the Board of Grain Cormissions

o (48)
> +he trade and attempted to overcome certain constitutional

(47)
-:2tions taken by the courts.

In this period (1900 to 1930) the principal inter-
w-=isns of the type now being considered which were launched in

s srovincial field had to do with the regulation of the dairy

s:.3try. By 1921, grades for milk and cream supplied to dairy

-~-4.3t {actories had been established in ?nt?rio, Saskatchewan,
48
::.tish Columbia, Quebec, and Nova Scotia. Registration or

B g 4 R e s T R

.:ensingz of factories had become compulsory and provincial in-

e:+izn had been established to enforce grading provisions and the

2..cerance of sanitary conditions in the factories. Head makers,

£eizrs and testers were riqu%red to hold certificates from the
49
4;.mtmmnt of Agriculture,

Rt ’W j“‘"ﬂ*"ﬁ{f’“%ﬁwﬂi

. Statutes of Cgnada, 1912, c.27,
‘. 3tatutes of Cgnada, 1925, ¢.33; 1930, c.5.

‘" kex v, Manitoba Grain Co. (1922) 2 W.W.R. 113; King v.
Zastern Terminal Elevator, 1925, S.C.R, 434; Trimble V. i
Cerling (1927) 1 D.L.R, 717, "

itutes of Ontario, 1916, c. 52; Statutes of Saskatchewan,
:9-20, c.46; Statutes of British Columbia, 1920, c.23;
utes of Quebec, 1921, c.40; Statutes of Nova Scotia,

2t
cl, c.45,

W ct

i VAN V5 ]

Y]

;??Se regulations are scattered through a number of statutes
“ich it would be too burdensome to quote here,
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In the earlier period (1873-1900), the provinces had
relied mainly on the supervision of unofficial dairy associations
for the meintenance of standards. But as the applications of
science to thz dairy industry became more numerous and the
competition for export markets more intense, the arguments for
centralized government control with its permanent organization
and its ready command of scientific knowledge became too strong
to be ignoredL(so) Hence, the establishment of dairy branches in
the provincial Departments of Agriculture, a movement in which
Ontario took the lead in l9lO°(5l)

iLpart from the dairy industry, the provincial govern-
ment activities in this period were mostly directed to attempts to
cure the constitutional defects of the Dominion regulatory
structures referred to above. Compulsory grading could not be ex-
tended to intre -provincizl trade except by provinciel legislation
and meny provinces sought to extend the Dominion regulations by
supplementary legislation which would enable Dominion inspectors
to impose Dominion grades upon intrc -provincial trade.,

This device for extending Dominion regulations into
the provincial sphere was held ultra vires by the courts in
1955,(52) Since then a number of the provinces have enacted
their own legislation providing for grades, packages and marks.
Saskatchewan and Manito?a have enacted such legislation covering
live-stock products.(55' New Brunswick passed comprehensive

(54)
legislation for the grading of natural products in 1937,

(50) Innis, The Dairy Industry in Caneda, p. 108,

(51) Ibid.

(52) See Rex v. Zaslavsky (1935) 3 D.L.R, 788, later followed by
similar decisions in Alberta and Manitoba.,

(53) Statutes of Manitoba, 1936, c.24; Saskatchewan, 1936, c.77,

(54) sStatutcs of New Brunswick, 1937, cc,.52-53,
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In 1935, Quebec made p?ov%sion for the grading of agri-
55
cultural products of all kinds., An act of similar scope

was enacted in Ontario in 1937 and, in the same year, British
Colurbia made provision for her own system of grading beef, fruit,

(56)
vegetables, and honey. I+ is understood that the provinces

intend to enact Dominion grades by regulation under that legis-
1etion and appoint Dominion inspectors as their officials to en-
force them.

Some products got special attention in some provinces.
In 1933 Quebec providéd for standards of quality in leaf tobacco
end authorized inspectors to enforce the standards, to supervise
processing, end to deternine the "salubriousness of the premises"
of the manufacturer,(sv) In addition new legislation appeared

respecting dairy products requiring licences from transporters

of milk, bonds from distributors, end records and reports from

58
I cheese and butter manufacturers, Nova Scotia pessed similar
legis%at%on for the protection of dairy producers in the same
59
H year . In 1935, Ontario provided for administrative super-

vision of the sal? of grain with a view to preventing the spread
60;
of noxious weeds.,
A good many of these measures, which are typical of

the government interventions in the period from 1900 to 1930,

continued to appear in the present decade. But a definitely new

e e e v . Y e p e ——

—— . . o —— | —— . ———— - — - —r—— LY e

(55) Statutes of Quebec, 1935, c,.30.

(56) Statutes of Ontario, 1937, c.24; British Columbia, 1937,cc,.4,23.
(57) Statutes of Quebec, 1933, c.27.
(58) Statutes of Quebec, 1933, c.24.

(59) Statutes of Nova Scotia, 1933, c.8.

(60) Statutes of Ontario, 1935, c.8.
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departure in government rggulation of marketing got under
vey in the early thirties. It was foreshadowed in British
columbia as carly as 1927 by the Producec Marketing Act.(slj It
might bo desceribed as compulsory producers co-operation for 1t
provided that a decision of:a_5/4 ma jori ty of the growers in an
aroa should be binding on all, Such a majqrity could set up &
commi ttee with power 1o determine the time, quantity, place and
price of marketing of the entire product in quoestiom. This
committee was, in a sense, unofficial, because 1t was chosen by
the growers and shippers from among themsclves. It was official,
in essence, because it wielded the coercive power of the state
end thus proposed to meke the state the architect of the market.
The British Columbia fruit and vegetable growers Wworc
disappointed at the results of voluntery co-opcration., They felt )
thet an cxclusive marketing agency, mainly controllcd by producers,
could prevent thc abuses of the middleman and thet, by levelling
off thc flow to markct, it could stabilize priccse. Voluntary
co-oporation had fajled to sccurec and maintain en cxclusive
merketing agoncy and they were detormined to get it by state action.
similar in typec was the Dgiry Products Sales Adjustment Act in
the same provinee in 1929. It Was an ettempt, by the uso of
state authority, to cartellize the dairy industry of the Fraser
Velley and equalize rcturns as between producers, in soO far as
the disparities were due to the spread bctween the Vancouver priece
of fluid milk and the price paid by processors of milk productg?Z)
The Saskatchewan legislation of 1931 pxov1d1ng for the
compulsory pooling of all grain was gimilarly 1nsp1rad£ 3

Eowever, all three of these experiments fell foul of the oourts

(61) statutes of British Columbia, 1926-7, c.54.

(62) TIbid., 1929, 0.20.

(63) Statutes of Saskatchewan, 1931, C.88.
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(64)
before they had accumulated much experience, The depression

deepened with special hardships for primary producers ahd)in 1934
the Dominion Natural Products Marketing Act was passed;(65

It was essentially similar in principle to the British Columbia
act mentioned above and was in terms applicable to all of Canada,
and to all kinds of natural products. It was clear that pro-
virneciel legislation would be necessery to ensure the constitu-
tionality of this comprehensive scheme of regulation and the pro-
vince?6%?—operated by enacting similar natural products marketing
acts. /

Dominion and provincial marketing boards were to co-
operate in deiesrmining the time and place at which and the agency
through which natural products were to be marketed. They had
power to determine the quantity and quality and manner of market-
ing which, of course, implies the power to fix prices, This is
a revolutionary departure from the older types of marketing regu-
lation which aimed at improving the operation of the free market.
The Natural Products Marketing Acts sought to liquidate +the free
market and to establish channels of assembly and distribution
under state control., Thus they are to be attributed in part to
the deep dissatisfaction with the current operation of the free

economy which swept the western world during the depression. They

were the Canadian offspring of the economic planners. Whether the

— e e . S —— ) — i — ~———— . — - — . ——

(64) Lawson v. Interior Tree and Vegetable Committee (1931),
2 D.L\R. 193; Lower Mainland Dairy Sales Adjustment Committee
v. Crystal Dairies Ltd, {1933), 2 D.L.R. 82: Re Grain Market-
ing (1931) 2 W.W.R,

(65) Statutes of Cgnada, 1934, c¢.57.

(66) These provincial acts varied somewhat in fom but they
aimed at substantially the same results. See e.g., Statutes
of British Columbia, 1934, ¢,38; Statutes of Saskatchewan,
1934, c.62; Statutes of Nova Scotia, 1934, c,58.
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ambitious schemes which they outlined would have met with any
measure of success if the Privy Council had not intervened is
difficﬁlt to say. But any considerable degree of success would
nave led to the rapid cartellization of Canadien agriculture.

Anotheér adventure in market regulation by the state made
its appearance about the same time. This was the establishment of
en administrative authority to regulate the marketing of fluid
milk in urban centres. It is not possible to describe this inter-
vention simply as a revolt against the free market, though, no
doubt, that has been an element in the demand for regulation,

Along with other primary producers, the milk producer shared a
list of grievances against the middleman. However, there were
other important considerations involved.

Milk has become one of the first necessities of life
and therefore any interruption of the daily supply is regarded as
a catastrophe., Plausible arguments can be made to show that the
urban distribution of milk is almost as much a natural monopoly
as the supply of gas and water. Therefore it has been claimed
that the distribution of milk has become a public utility enterprise
where competition does not supply adequate regulation and where
state regulation in the form of the fixing of prices, enforcing
standards of service, and restricting entrance into the business has
become appropriate.

This argument received powerful support from the follow-
ing factors. Urban demand for milk has led many producers to
specialize in dairying and consequently their position is more
exposed to fluctuations in returns. The necessity of establishing
&n adequate base for winter months causes large surpluses in summer
which tend to upset the market., This tendency was aggravated in
the depression by the entry of many small farmers into the market

for the purpose of supplementing their dwindling cash returns,

Chain groceries, assured of cheap supplies, began to breek in on
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the distributors, - even to the point of using milk as a "loss-
jeader". Distributors became alarmed and dissatisfied, In these
ungettled conditions the threat of milk strikes and the complaints
of dairymen that an uneconomic price would force them out of
pusiness alarmed the consumer., Thus a number of pressure groups
pecame concerned to demand stébility in the industry through
government action,

In this case, the desired action had to be sought
from the provincial governments, Of the provinces examined in this
study, Ontario i and Quebec Heie) provided for administrative
boards with wide control over the milk industry in 1934,
Saskatchewan followed suit in 1935 48 and Nova Scotia; having
glready provided for the licensing of distributors in 1934,
proceeded to give the board power to arbitrate and settle dis-
putes between different groups in the industry in 1937.(70) The
other provinces mentioned above have gone considerably further
than Nova Scotia. Quebec authorized the board to approve price
agreements between producers and distributors and to enforce
them as well as to fix prices on its own motion. In addition
to this, the Ontario board has a discretionary power to refuse
licences to distributors if it does not think the granting of
a8 licence is in the public interest and a right to approve and
enforce codes of fair business practices in the industry. The

Saska tchewan Milk Control Board has even more comprehensive powers

over the industry.

(67) Statutes of Ontario, 1934, c¢.30,
(68) Statutes of Quebec, 1934, c,27.
(69) Statutes of Saskatchewan, 1935, c.58.

(70) Statutes of Nova Scotia, 1937, c¢.57,
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This completes the 1list of the important interventions
of government for the purpose of regulating marketing. The
attempt to find substitutes for the old informal controls of the
neighbourhood market has led to.a great increase in gogernmental
gctivity. In part, thease devices have been designed to protect
the consumer. On the whole, the main emphasis has been on
protection and encouragement to the producer and the general
improvement of trade; an attempt to cure some of the defects of the
extended free market, In recent years, however, there has been
2 tendency to lose patience with such a limited objective. Thus
the Natural Preducts Marketing Acts and the Milk Control Acts

nave tried to find a substitute for the free market in a state

regulated market,
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III. CONTROL OF AGRICULTURAL PESTS AND ANIMAL DISEASES.

A country which depends to a great extent upon agricul-
ture for its prosperity must be specially concerned over things
which threaten to lessen the quantity and quality of production,
The ravages of noxious weeds, insect pests and animal and plant
diseases have always caused serious loss to the individual farmer.
By the time of Confederation, the community interest in meeting
these menaces and the advantage of united attack upon them had
become clear, But the community wiich realized its interest was
a small one and united attack was mainly limited to local munici-
pel regulation,

As long as the lack of facilities for communication
limited trade and intercourse to the local community, municipal
regulation corresponded to the realities of the situation. How-
ever, rapid improvements in transportation, already under way in
1867, made trade possible between many different areas and lo-
¢calities far distant from one another. With the greatly in-
creased range of trade came a parallel extension of the range of
noxious weeds, insect pests and the diseases of the plants and
enimals, Local responsibility for control of them ceased to be
adequate, Localities might become infested or infected by the
cerelessness of people in distant areas and the exercise of
municipal powers of control did not enable the victims to reach
those who had caused the loss. That could only be done by central
governments (provincial and/or Dominion) establishing and enforcing
uniform regulation over the whole country.

By the eighties it had become clear that these menaces
to agriculture had ceased to be merely local problems and had
become Provincial, if not national, in scope. About the same
time, governments in Canada became concerned in promoting agricul-
tural development and efficiency and this provided an added

Te&s?ﬁ)for vigorous attacks on these enemies of efficient agricul-

ture, Still more important, the growth of scientific knowledge

%?Ve central governments access to weapons for fighting them =
Canadea and its Provinces, Vol, IX, p. 180.




- 42 -

en access which was practically denied to municipal governments.

Since the middle of the nineteenth century, our scien-
tific knowledge of these pests and diseases and of the effective
means of controlling them has grown very rapidly. Much of this
knowledge could not be used effectively unless operations were
directed by experts. The small rurel municipality does not know
how to tap scientific resources and it cannot employ experts ad
cconomically as can the central government. Thus a powerful
impetus to centralization was given in this field. The signifi~
cance of this influence is confirmed by the fact that centraliz~
ation has gone much further in connection with the struggle
against insect pests and animal and plant diseases than in the
case of noxious weeds. In the latter case, scientific control
has not made such striking advances and generally speaking ad-
ministration has remained with the municipalities, subject to some
central supervision,

Both Dominion and province have legislative power over
egriculture and, consequently, regulation has been provided for
both on the provincial and the national level. Dominion inter-
vention has laid its main, though not its entire, emphasis on
preventing the introduction of pests and diseases from abroad and
the spreading of them from one area %o another. The Dominion has
elso attempted to control the trade in poisons used for fighting
pests,

In 1865, the Province of Canada sought to provide against
the importation and spreading of certain animal diseases. The
legislation established a number of prohibitions and enabled the
Governor in Council to order certain precautions to be takensz)
It is significant of the temper of the period that the sole sanctiom
for these regulations was the threat of a penalty to be axacted by
judicial proceedings. This indirect method of enforcement, or
government by judges, was gradually discarded. When the object

is not primarily to punish individuals for wrongdoing but rather

——

(2) Statutes of Canada, 1865, c. 15.
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to prevent socially undesirable conditions from aris.zg, the
judicial technique is of limited efficacy. Thus in 1869 inspec-
tors with power to enter and inspect were provided for. They
sere authorized to demarcate infected arcas and make orders for
their effective 1solation£3);1n 1879, inspectors got power to
destroy infected amimals and the Governor IZn Council was author-
jzed to provide compensation to omnerss4) In 1885; the government
got power to compel certain standards of sanitation in connection
with transportation facilities for animalsfs)A gradual tightening
of administrative control has continued up to the present time,
designed to enable the government to act quickly and firmly to
check these diseasesge)

In 1898, Parliament enabled the government to prohibit
the importation of nursery stock from any foreign countryf7) The
object was to control the San Jose Scale which was a serious
threat to fruit trees at that time. No administrative powers of
enforcement were given in this act, But in 1910, it was replaced
by provisions applicable to all destructive insects anc plant
diseasess8 It enabled the Governor in Council to make regulations
for treatment of outbreaks and the destruction of nursery stock,
to fix conditions of compensation to owners and so on, Inspec-
tors with wide powers were provided for and the Minister was
authorized to take drastic steps on the basis of an inspector's
report.

As the menace of insects and pests became more serious,
the number of commercial poisons offered for their control also
Increased. The purchaser of these could not judge of their

chemical content or of their efficacy. Often it was discovered

that a particular poison was quite harmless. Others were found to

(3) Statutes of Camada, 1869, c. 37,
(4) " " n 1879, c. 23,
(5) “ " " 1885, c. 70.
(6) Revised Statutes of Canada, 1927, c. 6.
(7) statutes of Canada, 1898, c. 23.
(8) " " " 1910, c. 31.
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(9)
pe more harmful to plants than to pests. In 1927, Parliament

provided regulationfor this trade. All poisons offered for sale
for use against agricultural pests must now be registered and
their chemical content revealed. The Minister of Agriculture is
guthorized to appoint an ahalyst upon whose advice he may refuse
registration to a particular poison. All packages must be label-
1ed with full particulars about the contents. Inspectors, with
power to enter and secure samples, are provided for as an aid to
enforoementflO)

The provinces have supplemented the.devices outlined
above, As is to be expected, the particular subject matter of
regulation varies from province to province but the methods em-
ployed are strikingly. similar. Particular attention will be given
here to the efforts of Ontario to establish effective controls
because they furnish a most striking jllustration of the clanging
technique of regulation. Developments in the other four provinces
examined in this study will be discussed only in so far as they
vary from the Ontario pattern.

Ontario enacted legislation for the control of Canada
thistle in 1866 and black knot in lB?QEll)The first acts merely
required owners to cut weeds and eradicate black knot and yellows
on pain of penalty. Municipalities were authorized to appoint
inspectors whose sole function was %o notify owners to &ct. In
1884 municipal inspectors were given powers 1o require owners to
perform the necessary tree surgery and cutting of weeds. On
failure of the owner to comply, the inspector might enter for the
sole purpose of cutting weeds on land not sown to cropEIZ)In all
other cases he could do no more than take aetion to impose the
statutory penalty. In 1893 special legislation for the control of
yellows and black knot, then ravaging frult trees, was passed. It

imposed a statutory duty on the owner to destroy trees afflicted

with it., Where he feiled to obey the order of an inspector, pre-

(9) House of Commons Debates, 1926-7, pp. 1773-4, 21395.
(10)Statutes of Canada, 1927, c, 40.
(11)Revised Statutes of Ontario, 1877, c. 188; Statutes of

Ontario, 1879, c. 33; 1881, c. 28.
(12) statutes of bntario, 1884, c., 37,
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vision was made for a municipal board of fruit tree inspection.
The decision of the board was final as to the obligation to des-
troy a particular tree. But even then, failure t?lgyey the order
of the board merely subjected the owner to a fine. The reluc-
tance of the legislature to give administrative officials power
to enter and destroy private property and their reliance upon
municipal administration and initiative are extremely clear.

In 1910, however, the principle of centralized adminis-
trative control was accepted. In new legislation respecting dis-
eased fruit trees in that year, the Minister of Agriculture was
authorized to appoint provincial inspectors and to make regula-
tions controlling all inspectors. On the report of two separate
inspectors he was empowered to order and enforce the destruction
of whole orchardsfl4)1n 1912, the Minister got the power to
approve or disapprove of the appointment of municipal inspectors
and provincial inspectors were given authority to supervise theé%s)
In 1914, the Lieutenant-Governor in Council was authorized to ap-
point a provincial entomologist and nurseries were forbidden to
distribute plants and trzes until they got a certificate from hééf)
And the executive was given power to extend the terms of the act
to other diseases and pests not specifically mentioned in the act.

The development clearly indicates how slowly municipal
&nd emateur regulation gave way to centralized and expert control
and how reluctant the legislature was to sanction administrative
interference with individual property and conduct. A similar
hesitating development can be traced in almost every new type of
government regulation introduced before the Great War.

Legislation designed to control noxious weeds has not yet

resulted in the same degree of centralization. Administration has

(13) Statutes of Ontario, 1893, c. 42.
(14) " " " 1910, c. 99.

(15) " " " 1912, c. 69.
(16) " " " 1914, c. 18, "




remained in the hands of the municipal authorities. Appointment
of these has become compulsory, however, and the Minister 1is

suthorized to appoint inspectors where local bodies fail to do
(17)
their dutyo However, the weed menace has become increasingly

cerious in recent years and in 1935, a significant further step

was taken. Provision was made for the ap;(mintment of district
18)
xeed inspectors who are central officials. They have power to

supervise mu-lcipal officials ard to enter and destroy weeds
worever a municipality fails to do so.

Ontario provided for munlcipa(l e?foroement of provisions
19
*sr destroying the barberry bush in 1900 and it a)dopted the same
(20
sechnique for controlling the corn-borer in 1925, Both these

-£tters are now swept into the control of the central government
(21)
ty the broad terms of the Plant Diseases Act of 1937. Legislative

'''' flgan for the destruction of foul brood among bees began in
22

18930, Unofficial but compulsory enforcement was contemplated by
provision that the Provincial Beekeepers' Association should
.'point‘inspe “ors with power to enter and destroy diseased bees.’

(28)
¥ 1914, these had been superseded by provincial inspectors and

te?

'y 1927 the goveriment had got power to impose quara\xntim s fo
require certificates for importation of bees and the registration
tall beekeepersf,24)Beekeepers are required to keep reocords and
Zzxe periodic reports to the Department of Agricul ture.
The British Columbia developments in this field have

*%cn cimiler to those of Oatario. The control of noxious weeds and
7-ent and bee diseases has come to rely on a wide power of regulation
% the hands of the government and on a corps of inspectors with

T 1o enter and enforce the regulationsfzs)At first, the right

i the i€ government to enter and disinfect or destroy orchards

7 Revised Statutes of ‘Ontario, 1927, c. 309.
) Statutes of Ontario, 1935, c. 49.

-4 \

. . " " 1900, c. 48,
o = " 1925, c. 74.
{ " " 1987, o« 57

" " " 1890, c. 66.
J ReVlsed Statutes of Ontario 1914, c. 258,
Y n 192'7 c. 314,
€vised Statutes Of British Columbia, 1936, cc.l1l, 217, 306,

AY QY A AY A N
(nﬁ{-)'\,»'()




- 47 -

against the owner's wish depended upon securing an order from e
(26)
court of summary jurisdiction: The Plant Protection Act of 1935

provides that these things may be done on the order of the
(27)
Minister of Agriculture, While Ontario made special provision

for the cormn-borer, British Columbia provided special ?ac?inery
(28) 29
for controlling the codling moth and the grasshopper. The

chief difference seems to be that British Columbia at an early

date provided her own administrative machinery for the control of
(30)
certain contagious animal diseases while Ontario has never found

i1t necessary to supplement the Dominion regulations on this

subject.

Saskatchewan uses the same methods for the control of
(31)

bee diseases but has not established any comprehensive control
over plant and animal diseases, The control of gophers and grass-

hoppers is a municipal responsibility, supplemented by central
(32)
assistance and supervision. The same is true of noxious weeds

where the powers of municipal inspectors have recently been

extended to cover control over the disposal of screenings and the
(33)
cleaning of threshing machines.,

Quebec(provided for administrative econtrol of bee
34)

diseases in 1908, What mary will regard as the zenith of
bureaucratic meddling was reached in 1935 when the right to sell

or exnhange queen bees became subject to the securing of a

(35)
cervtificate of health from the Minister of Agricul ture

(]

(36)
Regulation of Plant and animal diseases date from 1914 and

(37)
1935 respectively. Nova Scotia has the usual provisions for

(38)
céntral administrative control of the diseases of plents and bees.,

28] Statutes of British Columbia, 1915, ¢. 2, 5. 159,
(27) Iviag,, 1935, ©. 57,

(e8) ~w 1922, c. 10,
(29) 1930, c¢. 22,
(30) w 1891, c, 6. See now Revised Statutes of British

Solumbia, 1936, c, 51,
(31) statutes of Saskatchewan, 1924, c, 32,
(32) statutes of Saskatchewan, 1934-5, ¢, 30, ss., 187-90.

é33) Revised Statutes of Saskatchewan, 1930, c. 163,
34) Statutes of Quebec, 1908, c. 26,
”n

4451 w7 19m5) . 32,
ot " " 1914 c. 17.
(37) " " & 1935: cn B.
égs)iﬁatutes of Nova Scotia, 1896, c.8; 1898, c.24; 1916, c.6.

DOW Revised Statutes of Nova Scotia, 1923, ¢, 64, ss. 99-117.




In 1933, the Apple Maggot Control Act gave to an administrative

board sweeping fowers for the purpose of ridding the province
(39
of this pest.

The protection:and development of agricul ture made
necessary a concerted attack on these pests amd diseases. The
better the means of transportation and communication, the more
of a menace these things become. As the older destructive
agencies are brought under control, new ones threaten to come in
from abroad. When they gain a foothold, a combination of
scientific study and vigorous action is necessary to wipe them
out or, at least, to bring them under control. The manner in
which the legislature moved gradually and reluctantly to set up
administrative leadership and control indicates that when the
menace reaches a certain magnitude it is the only effective method

of combatting it.

(39) Statutes of Nova Scotia, 1933, ¢, 11.




IV _LABOUR REGULATION

The Industrial Revolution created a new pattern of
humen relationships among those engaged in industrial production,
The machine required mary hands for its tending and, at the same
time, it demanded unified direction of this co-operative effort
in production if the advantaées of the new inventions were to be
fully exploited, In response to these two requirements, the few
who were able to command the necessary capital secured the owner-
ship of the machines and workshops while large numbers of workers
abandoned agriculture and handicrafts to tend the machines in the
factory. The factory system, where the many submit their labour
to the direction of a few in return for wages, provided a pattern
of organization through which the promise of the machine to multi-
ply production has been realized. But the employer-employee
relationship which this involved created many problems which we
have, as yet, only begun to solve,

Most of the difficulties of this relationship arose out
of one prominent feature of it. The employer in determining the
lines of productive effort decided, among other things, how
much labour he would employ and when he would employ it. In other
words, labour in general became a commodity, as some labour had
always been, to be bought and sold, its price subject to the
law of supply and demand. In the nature of things, a vague
résentment © on the part of the worker grew out of this situation,
He objected to his labour being placed in the seme category as
machines and raw materials, The demand for labour fluctuated as
did the demand for other producers' commodities. In a period of
relative scarcity of labour, the workers en joyed higher wages and
relative prosperity. But when the labour supply outran the
demand, wages fell and generally some proportion of the working
POopulation suffered from unemployment,

In the latter event, the situation bore with special

Severity on the workers. For the great majority of thenm




the national income was never great enough to provide a generous

stendard of 1living. Alnost continually harried by poverty, they
were decicedly unequal in bargaining power to the employer, who

owned the instruments of proluction and could generally afford to
wait. Low wages and periods of unemployment meant chronic dis-

tress among the working population,

However, it came to be realized that it was not only the

workers who suffered from the unregulated labour contract,
¥orkers, broken in health or morale, or, in fear of these
disasters, =2re not efficient. The employer and the public
generally nad an interest in securing a living wage for the
efficient worker and in securing his health against factory
hazards.

Two main methods have been used in attenpts to improve
tr position of the cmployee, First, by collective bargaining
through trade unions, workers have sought to redress the
balance of bargaining position. Secondly, governments have
been called upon to intervene and impose certain minimum
standards for their benefit, Organized workers brought
pressure to bear upon legislatures for this kind of remedial
legislation. This pressure was supplemented by a recognition
of the public interest in the health and independence of
industrial workers, And, of course, when trade unions gained
sufficient strength to eugage in prolonged struggles with
émployers. bthe public interest in industrial peace in certain
vital industries became too clear to be ignored,

The rresent study deals only with governmental inter-
vention in the relations of employers and employees, In
countries where the free economy has been maintained, this
intervention has taken thres principal forms. Firstly, it
has sought to regulate the physical hazards of employment and
to place strict limitations on the employment of women and

children. Secondly, it has attempted to enforce a minimum
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wege and maximum hours of labour. Thirdly, it has tried to
mediate in industrial warfare.

The development in Cenada has followed these lines,
legging somevhat behind the countries which were more rapidly
industrialized. Regulations of the first type began to appear
in the eighties but governménts did not beeome dceply committed
to intervention until the twentieth century. The di fficulties
of industrial orgenization did not become acute until that time
end what is more important, labour was not sufficiently well
organized to apply insistent pressure on the le gi slatures before
that time. Most of the regulation has dealt with the labour
contract or thc use which thc employer makces of his property end
therefore falls within provincial jurisdiction. Though verying
in dctail from province %O provincc, therc is a consistent pattorn
of devclopment throughout.

The first important mcasurc appcarcd im Ncwva Scotia in
thc carly scventics, when a Mincs Regulation Act was passcd,
1imiting tho cmployment of childrcn and providing for safety
prccautionse English expericncee was drawn upon and government
inspcction to enforcc obscrvamcc Was supplicd from the beginning.
The pressurc of organized labour Wwas of prime importance in the
sceuring of this mcasure as also %g)the case of the Ontario

Tactories Act, esteblished in 1884, Quebco follow?i’
(3
with & Factorics Act in 1885, Nova Scotia in 1901,
(5)
caskatchewan in 1909, end British Columbia in 1908, The

Nova Scotia Act for protection of workers in mincs was

(1) Revised Statutes of Kova Scotia, 1875, ¢.10. For much
carlier legislation which wés never enforccd, sce Statutes
of Upper Canada, 1837, c.18.

(2) sStatutes of ontario, 1884, c.39; S¢c el sc Logan, Trade-
Union Organization in Canada, PDPe. 71!96.

(%) statutes of Qucbec, 1885, O 32
(4) sStatutes of Nova Scotisa, 1901, c. le

(5) statutes of saskatchcewan, 1909, Cel0e.
(6) statutcs of Britishk Columbia, 1908, €15
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(7) (8)
followed in Ontario in 1880, Quebec in 1892, in the FWorth
(9)
West Territories by 1886. British Columbia had such legislation
(10)
on the statute book as early as 1877,

Broadly speaking, the faqtories an@ mines legislation
deals with three different:matters. Firstly, it imposes
special limitations on the employment of women and children,
The employment of children below a certain age and the
employment of women and children at certain tasks is fqrbidden.
Meximum working hours for women and children are fixed, As
time has gone on, emendments in most of the provinces have
progressively raised the age 1limit fo; employment of children
and lowered the meximum working hours,

Secondly, this body of legislation contained numerous
provisions respecting sanitatiom. These vary with the kind of
establishment; naturally the most stringent rules are applied
in places where food is prepared. TFoTr example, bake-shop
employees must be free from disease and sleeping quarters on
the premises are prohibitedgll) The sanitation rules have
grown more precisc and stringent.with the advances in scientific
knowledge and sanitary technique,

Thirdly, it contained a body of regulations for securing
the physical safety of employees. The se provide for such
diverse things as guards around machinery, p?ecautioms in the
use of electricity and adequate fire escapes. FNone of these
Tules respeccting factories.and mines were left to the ordinary
process of law enforcement., Provincial %nspectors were
authorizcd to enter and inspect premises, Employers were
obliged to keep records of the women and children employed and

to notify inspectors of accidents,

(7) Statutes of Ontario, 1890, c.10,
(8) statutes of gucbec, 1892, c.20.
(9) consolideted Ordinancc, 1898, c.l6. C
(10] Statutes of British Columbia, 1877, c.15; 1897, c.27.
(11) Statutes of Ontario, 1897, ¢.5l.




Commercial as well as industrial establishments

increased in size and in the number of employees. While shops
engaged in trade could scarcely duplicate the physical

hazards of industrial work, nevertheless the workers in these
shops were rarely organized and rarely able to bring any
collective pressure on thé.employer for the improvement of
working conditions. Thus the Factories Acts were rapidly
followed in Ontario and British Columbia by the Shop Acts.
Ontario provided for municipal inspection in 1888512) By

1897 this had become provincial ihspectionfl5) British
Columbia began with municipal inspection in 1900 and has
continued with it up to the present timé%4) Quebec provided
for the bringing of shops within the system of factory
regulation in 1954f15) Nova Scotia and Suskatchewan, where
large commercial establishments are rare, have not established
shop regulation. Generally speaking, the Shop Acts deal with
the same matters as the Factory Acts, regulating the employ-
ment of women and children and providing for minimum standards

of sanitation and safety.

All the provinces examined in this study have provided

for periodic inspection of steam boilers and provincial
examinations and certificates for the operators of themfle)
Ontario, Saskatchewan and Quebec have testified to the
importance of the construction trade by providing for the
regulation and inspection of the scaffolding and hoists used
in buildingflv) Because of the relatively untechnical nature

of the regulations and the superiority of local knowledge,

municipal inspection has never given way to provincial inspection

in this particular activity.

(12) Statutes of Ontario, 1888, c¢.33,

(13) Statutes of Ontario, 1897, c.51,

(14) Statutes of British Columbia, 1900, c.34. See now
Revised Statutes of British Columbia, 1936, c.261,

(15) Statutes of Quebec, 1934, c.55,

(16) Statutes of British Columbia, 1899, c¢.10; Statutes of
Saskatchewan, 1906, c.15; Statutes of Ontario, 1913,
C.61l; Quebec, 1894, c.30; Statutes of Nova Scotia,
1914, c.2.

(17) Statutes of Ontario, 1911, c¢.71; Statutes of Saskatchewan,
1912, c.18; Statutes of Quebec, 1921, c¢,76.




Provisions of the type discussed above will, if

properly enforced, reduce the risk of injury to which the
enployee 1s exposed. It will not secure him from injury
which may be due to his own fault or to the carelessness of
the employer or of a fellowiemployee. The implications of
individualism were so built into the legal framework of the
employer-employee relationship in the early nineteenth
century as almost to preclude the employee from recovering
demages against his employer even where the injury was due
to the carelessness of the employer or another employee,

The reasoning was somewhat as follows., The
enployer offers work under what are clearly hazardous con-
ditions. An employee who continues to work under these
conditions must have judged it advantageous, from his own
point of view, to accept the risk. Thus the older legal
doctrine that he who accepts a risk must bear the consequences
was read into the employer-employee relationship.

At the same time, the common law liability of the
master for the torts of his servants was read out of the
industrial field and the employer was relieved of liability
where the injury resulting from the carelessness of one
of his employees fell on another employee. This latter
development , which emerged suddenly in the case of Priestley v.
Fowler (la)in 1837, is open to a Marxian interpretation but it
can equally be attributed to individualistic assumptions.

The 1liability of the master for the torts of his servants

involved the principle of liability without fault and as long as

(18) (1837) 2M. & W. 1,
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industrial accidents were looked at in moral terms rather than as
a cost of production, it was impossible to say that the master was
eny more at fault than the injured servant. The latter had legal
recourse against his negligent fellow and the fact that the remedy
was worthless in the circumstances was no fault of the employer.,

Denied a right of compensation for injury due to the negli-
gence of others, (lg)it was clear that he could have no recourse in
the case of a pure accident or in case of his own carelessness,re-
gardless of whether his carelessness was due to fatigue or the
speeding up of operations. The logic of individualism forced in-
dustrial accidents into the categories of fault,even though they
fitted badly in many cases,

Of course, the degree of the physical hazards of employment
in a particular industry always affected its costs of production, If
en employment was dangerous, it generally commanded a higher wage
than was paid for similar work under safe conditions. Thus, in an
indirect way, industrial accident was always a cost of production.
But as long as the insurance pringinle and technique was lacking,
the extra wages paid to the working staff as a whole did not protect
the occasional worker who suffered injury. The extra wage which he
himself got over a period of time did not campensate or protect him
in case of a serious injury.

Thus the enforcement of factory legislation by no means
completely remedied the situation for the employee. This had been
realized in Eugland by 1880 when the Employers Liability Act re-
moved the employer's defence of common employment in a number of
industries. This legislation was copied in Ontario in 1886(20)and

(21)
in British Columbia in 1891, The British Columbia legislation

(19) This is an oversimplification of the legal position and
exaggerates the immunity of the employer in strict legal terms.
But for the practical results, as distinct from the theoretical
position, the statement is awyproximately correct.

(20) Statutes of Ontario, 1886, c,28,

(21) Statutes of British Columbia, 1891, c.10.
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went further, providing that the mere fact of continuance in the
game employ after he became aware of dangerous conditions should
not, of itself, be deemed to be a voluntary assumption of the risk.
This provision found jts way into other provincial enactments,

. 22)
podifying the epplication of the mexim, volenti non £it injuria.

In 1902, British Columbia went still further and
provided that workmen in certain industries should be entitled to
compensation from their employers in every case except where the
injury was due to the gerious neglect or misconduct of the workman
himselfo(zs) A scale of compensation was set up, provisions made
for arbitrating claims where the parties were able to agree 1o (24)
arbitration. Sasketchewan established similar legislation in 19?%
put excluded agricultural operations from its terms.

This type of legislation extended the workman's rights
to compensation tremendously. Its plain tendency was to place
the burden of industrial accidents on the employer who, in turn,
naturally treated it as a cost of production, But it still left
the employee in the position where he might be compelled to carry
on an unequal and exhausting legal struggle in order to secure the
amount to which he was entitled. Also, it left the employer to de-
cide whether he should himself carry the risks involved or whether
he should spread them still further by insurance.

There were strong arguments for socializing the risks
still further end for protecting the employee against insolvent
employers and the perils of litigation over contested claims.

This latter danger was a considerable one because an employer
neturally felt driven to fight to the highest court any decision

which broadened the interpretation of the statute and thus extended

his liability.

(22) Statutes of Manitoba, 1893, c¢.39; Statutes of Nova Scotia,
1900, c.l.

(23) Statutes of British Columbim, 1902, c.74.

(24) Statutes of Saskatchewan, 1911, ¢.9,




=57 -

The step suggested by these considerations was taken by
(25)
ontario in 1914, The Workmen's Compensation (Accident Fund)

Act of that year provided for the establishment of a Workmen's
compensation Board and the maintenance, under its control, of

an accident fund, The industries which were brought within the
scope of the act were to be classified by the board and employers
were obliged to contribute to the fumd in accordance with the de-
terminations of the board, Workmen were entitled to compensation
out of the fund except in cases where their injury was due to

their own gross misconduct, The amount of compensation was to be
fixed by the board in accordance with certain standards set out

in the act, The claim upon the fund became a matter of administra-
tive determination rather than of judicial decision, In 1917 this
distinction was emphasized by an amendment to the act, introducing
what may be called the "cynical layman's clause", "The decision
of the board shall be on the real me¥its and justice of the case

(26)
and it shall not be bound to follow strict legal precedent."

This clause has since found its way into most of the %rogincial acts,
27
Nova Scotia set up 'similar machinery in 1915 and
(28) (29)
British Columbia in 1916, Quebec followed in 1926 with an

act which did not come into force until 1928 and Saskatohewan
established its Workmen's Compensation Board in lQZé?O) These
statutes vary from one another in detail, But they are all
essentially designed to accomplish the same end, namely, to

use a governmental agency to spread the losses arising from

industrial accident over the industry as a whole and to ensure

(25) Statutes of Onterio, 1914, c. 25,

(26) Ibid,, 1917, c, 34, o

(27) Statutes of Nova Scotia, 1915, ¢, 1, |
I (28) statutes of British Columbia, 1916, c. 77,
(29) Statutes of Quebec, 1926, c, 32,

(30) Statutes of Saskatchewan, 1929, ¢, 73,

'
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that the amount of additional costs which a hazardous industry
always has to bear are rationally distributed so as to compensate
those who really suffer from the dangers of the particular
employment. It is not, therefore, important to consider their
minor differences. Some of the auxiliary and supplementary
functions which have been transferred to some or all of the
Workmen's Compensation Boards may be pointed out.

In most provinces, certain industrial diseases have been
brought within the scope of the acts,(sl) In addition the
voard has, in most cases, been given preventive powers.(sz)
These may operate directly or indirectly. They operate
directly when the bhoard is given power to inspect premises
and order the adoption of perticular safety devices for the
prevention of accident or disease. They operate indirectly
through the powers of the boards to reclassify industries
and individual plants according to hazard as revealed by the
records of accidents and impose heavier contributions to the
accident fund eccordingly. In British Columbia, the board
is authorized to conduct research and propaganda directed
towards reducing the toll of aocidegt and disease, after the
manner of the insurance companies,(OS)

In most provinces the injured workman is made, in some
respects, a ward of the board., The same applies to his
dependents when he is killed rather than injured. The award
is not regarded as something to which the workmen has an
absolute right to apply as he pleasec; it is encumbered by

the social purpose of restoring him as @& useful member of

society. Hence supervision by the board of the medical care

——— e v W ARt C w1 s iEn v e S s

(31) e,g.,see Statutes of Quebec, 1931, ¢.100; Revised Statutes
if Ontario, 1937, c.204; Revised Statutes of British Columbia,
936, c,312.

iég., see Revised Statutes of British Columbia, 1936, ¢,.312,
id,
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of the injured person, instalment payments to prevent dissipation
of the sum awarded, speciml treatment to avoid permanent disebility
and additional expenditures where it is thought necessary in order
to rehabilitate the workman. And in case of the death, the board
pay use its discretion in allotting the compensation among the
dependents,
This paternalism goes even further. Apart altogether
from securing the recovery of the workman, the board may, in
most provinces, divert payments to the dependents if they are
satisfied that he is liable to use the money otherwise than
for their maintenance, e.g., for gambling.(sé) Similarly, it may
be diverted from the widow of a deceased workman for fallure
to maintain the children. Furthermore, in several provinces,
it may withhold payments from the widow, regardless of the
existence or maintenance of children, if the board is satisfied
that she is engaged in prostitution or is living with another
man as his wife without benefit of clergy.(ss) There is here a
definite intervention in the field of morals.
These additional activities of the Workmen's Compen-
sation Boards may be regarded by some as a modern version of
the Arab and the camel. A bureaueracy, once established with
a little power, will always desire and find reasons for its
own aggrandizemert, It would be hard to deny that there is
not some truth in this, for similar illustration can be drawn
from many fields. It seems, however, that there are two
other important and perhaps dominant factors to be taken account of,
Firstly, whenever any body is set up to attempt

a rational solution of a social problem, it is quickly discovered

that the problem cannot be isolated. Its causes are found to

(34) Revised Statutes of British Columbia, 1936, c,312, s.76.

(35) e.g. see Statutes of Quebec, 1931, c,100; Revised Statutes
of Ontario, 1937, ¢.204, s.47.




1ie in other problems which logically should be tackled first,

No doubt a careful investigation into industrial accident and
disease would show that they are due in part to the health
conditions of the worker outside the factory, in part to his
pducation and training, and in part to his inheritance. So
health, education and eugenics are swept into the purview of
the Workmen's Compensation Board. The logicsasl connection is
there and it is not merely a vision in the mind of a bureau-
crat, Once that is realized, it becomes a matter, not of
finding a solution of the whole problem in all its complexity,
but of recognizing that ob jectives must be limited and that
somewhere & more or less arbitrary line must be drawn., The
limiting of the objectives must come from the policy-makers
rather than the bureaucrats.,

Secondly, when compensation is paid out of a social

fund and is not merely a transfer from the pockets of one indivi-

dual to another, the payments can scarcely escape the impress
of the dominant social morality, It seems safe to guess that
public opinion would not tolerate the payment of compensation
funds for the enjoyment of immoral widows., Collectivism,
even in its milder forms, subordinates the individual to a

more rigid social control.

The wage contract seldom includes stipulations respecting

the physical oonditions under which work is to be done., Thus
factory regulation is not so obviously a regulation of the
contract between employer and employee, On the other hand,

any intervention by government upon rates of wages and hours

of work is an undeniable encroachment upon the principle of
free contract, This may be a partial explanation of why
attempts to fix minimum wages lagged behind factory regulation,
Equally, if not more, significant is the fact that organized
labour was divided upon the wisdom of fixing minimum wages,

The highly organized groups felt less need for such regulation

and they were afraid that a fixed minimum might tend to
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pecorme a maximum, At any rate the attempt to fix minimum
wages did not begin until the close of the Great War,

Whatever may be the merits of the economic case against
the fixing of mininun wages, a nunmber of circumstances
conspired to ripen public opinion for its introduction, The
employment of women in trade and industry was greatly accelerated
by the War, thus expanding the low-wage unorganized group
who were ill able to bargain advantageously for themselves.
The numbers who were entirely dependent for a livelihood
upon the wage which their labour would bring, increased
steadily. That is to say, the back-log of independence,
supplied by the conditions of rural life and the solidarity of
the family, began to fail us in the face of greater urbanization,
greater mobility of labour and the consequent weakening of
fanily ties. The tragic plight of those who are unable to live
on their own earnings became more acute, A nuch greater pro-

portion of these were now found living under crowded urban

conditions. The growing interest in public health and social
i problems and greater knowledge of the conditions which determine
these things, revealed the part played by inadequate income in i1l
heelth and social delinquency. In addition, there was a growing
belief that competition based upon sweated labour was unfair com-
petition as well as an anti-social practice and that public
authority should be used to equalize conditions for those
employers who strove to pay a living wage.

At a considerably earlier date, the Dominion and pro-
vincial governments had recognized the anti-social character
of disastrously low wages, and the inability of the workers
to remedy this by their own bargaining power. This recogni-
tion took the form of the establishment of certain standards
of wages and hours on government contracts and works aided by
public money. This policy was inaugurated for the Dominion

government by a resolution of the House of Commons in 1900

and its present content is set forth in the Fair Weges and
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* gours of Labour Act of 1935536) (gg? seme policy began to be
gdopted in the provinces in 1906 and by 1914 most of the
provinces had accepted it in a more or less extended form.
The regulations adopted under this policy vary in detall

end in scope. Sometimes, they provided for the payment of

i ourrent wages, sometime_s fair wages, and sometimes a mimimum
yage with maximum hours. At first they were 1imit§d in scope
to government contracts and govemment aided works. They
reve been gradually extended, Some provinces require the
rolicy to be applied to municipal public workése)and some
extended it to employers who are exploiting nstural resources

(39)
under licence from the Crowne. The clcar tendency is for

governments to extend it to all unde;takings on shich they can

bring their direct authority to bear. And, of course, thero

is, in every case, provision for inspection and supervision by

government officials to sec that the regulations are complied with,
The earliest minimum wage legislation was limited in

its application to women. This fact indicetes that the increasing

employment of women in trade and industry gave the first impetus

to this type of regulation., British Columbia led the movement

in 1918540) qQuebec and Saskatchewan enacted legislation in 1912(?ﬂ)

end Ontario and Nova Scotia in 1920242)a1though the Quebec and

Nowa Scotia legislation did not come into force until 1925 and 193C

respectively. By 1930 all the provinces cxcept Pringc Edward Island

(43)
end New Brunswick had prowvided for minimum wages for womecn,

(36) Statutes of Canada, 1935, c.39. '

(37) e.g. sec Statutcs of Ontario, 1906, c.30, s. 225; Statutes

of Saskatchcwan, 1906, c.30, s. 150; Statutes of Nova Sc¢otia,"

1906, ¢. 16, s.2; Statutcs of British Columbia, 1906, c.32, 8, 318,

(38) e.g. sce Statutcs of British Columbia, 1906, ¢.32, 5.318.

(39} Statutes of Nova Scotia, 1906, c.16, S¢2; PoC. 2367,

Dec, 3, 1929. I

(40) S8tatutcs of British Columbia, 1918, c.56. '

%%% Statutes of Quebec, 1919, c.ll; Statutes of Saskatchewan,
s C.B4, ' '

gg% Stetutes of Ontario, 1920, c. 87; Statutcs of Nova Scotia,
2 coll.

(43) For full details respccting minimum wage législation sce

ftudy by A.E. Graucr on Labour Legislation, ch.3.




st this time, organized labour was willing to support an experiment

.y the case of women workers but was not prepared to push a pro-

grarme which included nales,

The British Columbia legislation was extended to males
1n1925,(44)due to the fact that the pressure of cheap oriental
labour was threatening the wage standard for white workers in
some trades. In the other provinces, it was not until after
tne depression had revealed shocking conditions that the legis-
iation was similarly extendedg(45) The extension has not
yet been made in Nova Scotia., Originally, in most cases, the scope
of the legislation was limited to certain industrial occupations
end to urban zones of a certein size, In most provinces, it now
covers all industrial and commercial employment of any impor tance,
Farm labourers and domestics are the most significant groups ex-
cepted from its operation.

The legislation itself did not attempt to fix a minimum
wage but delegated that function to an executive body, Minimum
Wage Boards were authorized to fix standards of minimum wages in
different zones and employments.' The authority of the boards was
extended from time to time to enable them to close the loopholes
which were discovered in the course of administration,

For example, they were authorized in the western
provinces to establish maximum hours of work, and in the eastern
provinces, to fix the hours to which the wage applied; in all
provinces, to fix rates for overtime and part-time work, limit the
number of apprentices and learners in any establishment, and grant
licences for the employment of physically handicapped workers at

(46)
lower rates, Employers were required to keep records and furnish

- ———_ - ~— —~

Statutes of British Columbia, 1925, c¢,32.

€.g. see Statutes of Saskatchewan, 1934, c¢.55; Statutes of Ontario,
1937, ¢.43; Statutes of Quebec, 1937, c¢.50,

€.8. see Revised Statutes of British Columbia, 1936,

¢.190, s,.6,
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statements to the boards which were given wide powers of super-
vision and inspection,

Minimum wage legislation is a 1imitation on free contract
and it introduces an element of rigidity into the costs of
production, However, it must be remembered that the individual
who does not secure a living wage becomes a social charge, Looked
at from this angle, minimum wage legislation is a social decision
thet no industry is entitled to survive if it cannot meet its
real costs of production, (This does not necessarily mean that aged
end physically handicapped workers should not be employed at lower
rates.) It can therefore be legitimately argued that such legis-
lation is not so much an encroachment upon freedom of contract as
one of the many limitations which public policy will always impose
ypon it. Beyond the minimum, it leaves the parties free to
make their own bargains about wages,

However, state intervention has not stopped at this
point, In the last few years, a marked tendency to enlarge the
dictates of public policy has developed, The earlier policy of
fixing feir wages for government contracts is being extended
to private industry. The movement began with the Arcand Act in
Quebec in 195&%7)embodying the principle of legal extension of
collective agreements voluntarily reached by trade unions and
employers over the entire industry in question, In Ontario, Nova
Bcotia, Saskatchewan and Alberta, recent legislation provides that,
after representatives of employers aﬁd employees in an industry
have agreed upon a schedule of wages and hours at a conference
called for that purpose, the government may extend the operation of
the schedule throughout the entire industry. There are important
differences in these two types of legislation., They are alike in
that both enable public authority, in certain circumstances, to

make agreements or schedules comcerning wages and hours binding

upon employers and employees who have never agreed to their terms,

(47) Statutes of Quebec, 1934, c, 56,
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The immediate reasons for such legislation are
pairly clear, Where, as is often the case, a labour agreement
petween a trade union and one oT more employers does not
cover the entire industry in the area in question, it is
trequently found that firms, which are not parties to the
agreement, maintain lower wage scales and thus secure &
dgecisive advantage in the market. In a time of severe
competition, & particular employer who is a party to t he
sgreement, may repudiate it in order to secure such an advantage.
Employees may acquiesce rather than take the risk of unemploy-
ment, In any case, the continuance of the agreement and the
scale of wages is imperilleé%R) In such circumstances, it
seems desirable to the employees and to those employers, who
wish to maintain their wage scales and harmony in their
relations with their employees, to invoke public authority
for the elimination of “unfair" competition, In particular,

_ (49)
they wish to transform a morally binding agreement into a

legally enforceable one and then to have it made applicable to the

industry as a whole. The severity of the recent depression made

such action seem highly desirable to labour groups at least, Their

desire to mitigate cruel conditions coincided with a wave of

public concern over the revelations of the Price Spreads' inquiry;

(48) Marsh, the Arcand Act, (1936) 2 Canadian Journal of
Economics and Political Science, pp. 405, et seq., where the
Quebec Statute is discussed at length,

(49) Collective labour agreements are not enforceable at
common law, See Margaret Mackintosh, Legislation concerning
Collective Labour Agreements, (1936) 14 Canadian Bar Review,
pp. 97, 220,
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The Arcand Act authorized the Lieutenant-Governor in
council to extend a collective agreement upon petition of any
gssociation of employers or employees if it appeared that the
ggreement had "acquired a preponderant significance and
importance for establishing the conditions of labour in a
trade or industry". Such an-extended agreement was to be
legally binding for the duration of the agreement but only within
the region for which it had first been adopted. Only wage and
haur provisions were to be extended. The work of supervision
necessary to enforcement was to be performed by a joint cormmittee
of employers and employees, armed with public authority for that
purpose.(so)

The Ontario Industrial Standards Act was enacted in
1955;(51) It authorized the Minister of Labour, on petition from
representatives of employers or employees, to convene a conference
dfemployers and employees for discussing wages and hours and labour
conditions generally. If the conference succeeded in reaching an
agreement on these matters and the Minister was satisfied that the
parties agreeing were sufficiently representative of employers and
employees, the Lieutenant-Governor might then declare it binding on
the entire industry for a period of one year in the zone for which
the conference was called, The enforcement of the act was given
over to the Minimum Wage Board wi?h the assistance of industrial
standard officers, In effect, the government was given a wide
power to standardize labour conditions throughout the pr?g;?ce.

The Ontario act was copied in Alberta in 1935, Nova

Scotia followed in 1936, limiting its applications to certain

(50) Marsh, op.cit. p.405,

(51) sStatutes of Ontario, 1935, c.28,

(52) Statutes of Alberta, 1935, c.47.
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(53)
ipdustries in a specified aresa. However, in 1936, the

!

-ptario act was a?ended to meet difficulties raised by decisions
’ (54
in the courts. The Alberta and Nova Scotia legislation still

stands as originally enacted but the act passed by Sa?ka%chewan in
55

1937 is a copy of the Ontario act as amended in 1936.

In 1937, the A?ca?d Act was repealed and a broadly
i 56
similar act substituted. The principal change, from the

wint of view of the present discussion, is to expand(co?siderably
) 57
the powers of the governmint)in extending agreements., A Fair
58
#age Act was also passed. It is applicable to all employees,who

; neve not, cannot or will not avail themselves of the act just
entioned above, A Fgir Wage Board is provided with power, under
i certain conditions, to fix fair wages amd working hours for these
groups of employees. The board is directed to work through
cméiliation committees, trying, wherever possible to reach
an agreement between the parties concerned. TFinally, the
statute repeals the Quebec Minimum Wage Law of 1920,
The immediate causes of this type of legislation have
been discussed above, It is a matter of conjecture how far it

depends upon something deeper than empirical inspiration., The

(53) Statutes of Nova Scotia, 1936, c¢.3,
| (5¢) Statutes of Ontario, 1936, c.29.

4t it iy i s

(55) Statutes of Saskatchewan, 1937, c¢.90,
{ (56) Statutes of Quebec, 1937, c.49.

t (57) 1Ibid, c¢.49, ss.2, 11, This Act has been amended in the 1938

: session of the Quebec Legislature, The amendment gives the
govermment power to "amend," without any consultation of the
parties to the agreement, any labour agreement which has al=-
ready been extended. This latest development indicates rather
forcefully the tendency of the type of labour legislation under
discussion, A government with power to extend labour agree-
ments is likely to get impatient over the difficulty with which
any desirable voluntary revision of an existing agreement is
reached by labour and capital, It is therefore tempted to cut
the process short by authoritative decision and is likely to
take upon itself the task of saying both what is just and ex-

i pedient in industrial relationships,

R

(58) 1Ibid., ¢.50.
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current disillusionment with the free economy has been very far-
reaching and many people have become impatient over the ceaseless
nageling of employers and employees and the continued victimizing
of unorganized wage earners, They believe that the state, by
imposing a Roman peace on industry, will nourish a deeper social
unity. Employers and employees will then settle their diffi-
culties without disrupting economic life and public authority will
intervene decisively in aid of the weak., That is to say, an
element of corporatism lurks in this kind of legislation but it is
d¢ifficult to know how much support is consciously given it on that
ground. It is equally difficult to know how far employers incline
to favour such legislation as a check to the growth of militant
trade unionism, No doubt they would regard it as an unpleasant
choice but they might feel that government of ficials would be more
emenable to reason than raw trade union officials who do not
know what to demand nor when to compromise. Because the ten-
dency of this kind of legislation has not yet been fully analyzed
end its impiications have not been fully explored, it is at present
controversial and there is no broad measure of agreement on its
wisdom, |

Of course, the question of the relation of the state to
industrial strife is not a new one in this decade. As soon as
trade union organization reacned a point where it could chal-
lenge employers, strikes and lockouts became an ever present
possibility. Any widespread cessation of productive work
is a matter of public concern. Public interest in tﬁis
matter has continually deepened with the advance of the
modern economy, Increasing specializgtion has increased our
interdependence and multiplied the number of industries whose
interruption is a grave threat to economic and social welfare,
At the same time, industrial struggle, like modern warfare,
has extended its front. Trade unions representing most, if

not all, employees in a given industry confront employers'

associations similarly representative and when negotiation
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sreaks down, the greater part of the industry, and not merely

. few units, may be tied up. If the industry is one of strategic

:pportence, an extended deadlock is serious., A state, which does

.ot provide for compulsory arbitration, is at least obliged to

attempt mediation and concilig;ion.

Canadian effort, up until the present decade, has been

slmost entirely devoted to mediation and conciliation. Novse

jcotia provided for compulsory arbitration of mine disputes

(59)

in 1890, but the procedure was seldom, if ever used., Later

gcts were all of the mediatory type.

The trade union ?ov?ment began to make steady headway
60

in Canada in the eighties, Provincial concern over indus-

trial disputes began with the Nova Scotia acts just mentioned,

Statutes providing for mediation followed in British Columbia

(61) (62) (63)

in 1893, Ontario in 1894, in Quebec in 1901 and Nova

(64

Jootia adopted the conciliation method in 1903. No wide

application was made of any of this legislation,

The increasing strength of trade unions, coupled with

economic recovery at the end of the century, resulted in serious

labour difficulties. The existing provincial legislation was never

vigorously enforced and the Dominion Parliement passed the

(65)

Conciliation Act in 1900, enabling government officials to

mediate at the request of the parties, In 1906, the country

got an object lesson in the seriousness of widespread strikes

when the Alberta coal strikes threatened a coal famine in

Western Canada., This experience was the immediate occasion of

(66)

the famous Industrial Disnutes Investigation Act of 1907,

et o ¢ e e —— L  — - — — o r—

(59)

Statutes of Nova Scotia, 1890, c.7.

Logan, Trade Union Organization in Canada, Ch,IIL,

Statutes of British Columbia, 1893, c.21; 1894, c,23.
Statutes of Ontario, 1894, c.42, An earlier abortive

act had been passed in 1873, 3See Statutes of Ontario,1873,c.26,
Statutes of Quebec, 1901, c¢.3l; 1909, c,32,

Statutes of Nova Scotia, 1903, c¢,.37.

Statutes of Canada, 1900, c.24.

Statutes of Canada, 1907,c.20.A similar act appliceble to
railway labour disputes only had been enacted four years
earlier, 3ee Statutes of Canada, 1903,c,55, No industry in
Canada is quite so vital as that of transportation.
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This act was applicabl€ to the vital mining, trans-

portation and public utility industries, It gave to the

government compulsory powers of investigation and forbade
strikes and lockouts until after reference of the dispute to
a board of investigation., The findings of the board were
not binding on the parties: publicity rather than compulsion
was relied on as a sanction,
Similar legislation, applicable to public utility, and
somctimes to other industries, providing for investigation and

conciliation by governmcent officials, was passed by some of

the provinces, Ontario conferrcd such powers on the Railway
and Municipal Board in 1906 and lQléé7)Quebec provided for such
machinery in 192{?8)Nova Scotia in 1925569)and Alberta in
lQZé?O) Howcver, the bulk of the work of investigation and

conciliation,gravit%te? into the hands of Dominion officials,
71
When the Snider Case in 1925 held that Dominion authority under

the Industrial Disputes Investigation Act was limited to those

industries over which the Dominion had undoubted general legis-
lative power, the provinces, preferrring that the Dominion should
continue its work in the field, passed legislatidn which sought to
legalize Dominion intervention in substantially its former broader

(72)
terms, Indeed, the Alberta and Nova Scotia acts last rcferred to,

were enacted to fill the gap crea?ed by the Snider Case, When the
73)
expedient of "enabling legislation" was discovered, Nova

Scotia repealed her act and Alberta amended hers to confine

(67) Statutes of Ontario, 1906, ¢, 31; 1913, ¢, 37,
(68) Statutes of Quebec, 1921, ¢, 46,

(69) Statutes of Nova Scotia, 1925, ¢, 1,

(70) Statutes of Alberta, 1926, c, 53,

(71) Toronto Electric Commissioners v, Snider, 1925 A, C. 396,

(72) e, g. see Statutes of Nova Scotia, 1926, ¢, 5; Statutes of
Alberta, 1928, ¢, 42,

(73) For an explanation of this device, see'J, A, Corry, The
Difficulties of Divided Jurisdiction, ch 2,
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jts operation to disputes which did not come within the provisions
of the combined Dominiom and provincial enabling legislationfv4)

The tendency until very recently was for the provinces
to rely upon the Dominion machinery wherever it could be made
applicable and to confine thelr efforts to conciliation outside
thet area, However, in 1937 British Columbia repealed her
enabling legislation and provided machinery of her own for the
investigation of industrial disputeé?S) The Industrial Standards
Acts, if vigorously applied and enforced, will presumably reduce
greatly the area in which the Dominion legislation, as extended
by provincial enabling legislation, operates and throw a
correspondingly heavier burden on provincial administration in
its attempt to secure and extend collective agreements and to
compel employers and employees to abide by them. And the Quebec
Fair Wage Act of 1937 contemplates a considerable extension of
provincial conciliation services,

The total effort at labour regulation has meant a great
increase in the activities of Canadian governments, Government
o¥ficials frame and enforce factory, shop and mine regulations,
Workmen's Compensation Boards transform industrial accident and
disease into one of the costs of production and spread its
incidence over industry as a whole, They supervise the re-
hebilitation of injured workmen and the adoption of safety devices.
Minimum Wage Boards fix schedules of minimum wages in great
variety and detail, They establish various supplementary regu-
lations and carry out inspections for the purpose of enforcing
compliance, Fair wage officers establish and enforce fair wages

on government comtracts and in private industry in some provinoes;

Government officials promote conferences for the purpose of

(74) Statutes of Nova Scotia, 1926, c, 5; Statutes of Alberta,
1928, ¢, 42,

(75) Statutes of British Columbia, 1937, c. 31,
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securing collective labour agreements and supervise their
enforcement, Governments extend their good offices for the
mediation of disputes and, in vital industries, they insist upon

investigation and strenuous effort at settlement before a strike

or lockout can be called,
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V, THE EXPANSION OF SOCIAL SERVICES

The term "social services™ is an expression lacking
in definiteness, As used here, it covers several kinds of
state assistance to individuals, First, it covers such things
as unemployment and poor relief, old age pensions and mothers'
allowances, where the public purse supports direct money payments
to certain classes of persons in acutg need, Secondly, it also
includes specific services made available through government
officials, either to the public as a whole, as in the ca;e of
education and general health services, or to particular groups,
as in the case of employment exchanges or health insurance,

The manner and extent of contribution to the maintenance of
these services, made by those who enjoy the benefits, will vary

according to public policy and the nature of the service, Con-

tribution in some form is always desirable, but there is no need
to complicate a discussion of the underlying Eauses of this
development by entering into that aspect of it,

Nor will the nature and extent of particuiar services
{ be considered here in any detail, A separate study dealing with
them has been prepareé%? Educationis an accepted and widely
understood public service and emphasis here will be limited <o
the increase of more specialized kinds of education, State
provision for public health is a mixture of regulation and servige
and will be considered in some detail in a separate sectionfz)
The main purpose of the present section is to outline some bdroad
considerations which havé ddctated the expeansion-of the more
controversial of the social services,

Discussion of this subject is frequently in temms of

the decline of self-reliance and growing dependence on the state,

(1) See A, E, Grauer, Public Assistance and Social Insurance,

(2) See Section VI of this study,
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the latter is cortainly a very sinister aspect of some of our
present mothods of rclicving distress. However, speaking in

thosc tcrms tends to obscurc a consideration which is basic to

the wholc discussion. It secms to imply a goléen age in the pa§t
shen the individual stood by himself in sovereign self-reliancc,
Although unusuni individuals:may have come close to doing so,
gencrelly spceking, it is a fenci ful idoa, The individual has
ncver been able to stand as an 1ndividual exccpt when ho was
underpinncd by various social supports. Thc strong North Amecrican
bclief to the conrtrary is duc to the fact thot we have gencralized
from two isolnted and limited phcnomena. Onc is the individualism
vhich hns markcd thc morc outwnrq aspccts of cconomic life in

thc last hundrcd and fifty yecars. The othc; is the much-quoted
sclf-roclicnce of thc North Amcrican pioncer.

The individual is only able to stand as & member of a
group, without which he could not bc en individuel. Elcmecntary
discussion of the naturc of socicty’or reference to the social
history of amy agc makes that clear. To take only the cxamples
of sclf-reliance mentioned above - the pioncer history of North

Amcrica is morc a rccord of t?e solidarity of the family than it
3)

is of individual sclf-rcliance, The members of the self-sufficient

family worked together as an economic unit in the struggle to push
back thc forest. Their earnings were thus pooled in such a
feshion as to defy scparation. The misfortuncs which overtook
perticular members, such as discase, injury end old agc, were
spread over thc family as a wholec. A good deal of this spirit

of solidarity still lingers in iPral communities in spite of the

completc change in the neturc of egricultural economy. And, of

coursc, what was truc of pioncer North Americe was equally true

(3) Whet we havc describcd as indi vidual self-rcliance was
rcelly a remarkablc resourccfulness, bred of the constant
strugglc cgeinst naturcal obstacles. Being directed at natural
obstaclcs and not 2t thc cxploitation of pcople, therc was no
nccd to ‘subordinctc it to social control and 1t flourished
sxtracrdinarily.
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of pcasant agriculturc in Europc. To a lesscr oxtent, it was
also truc of the handicrnfts worker in that stage of development,
The family was the cconomic and social unit which provided the
individual with sccurity.

The Industrial Revolution brought the workers to the
factorics in the towns. The family ceased to be an economic unit
and it thus lost much of its capacity to cushion the misfortuncs
of its mcembers, It was weckened as o sociql unit by giving a
scperate wrge to cach working member of it. The increasing
mobility of thc worker and the many distractions of the wider
socicl intercoursc afforded by urban living further wcekencd

emily ties. Both thc will and thce capacity of thc family to
afford sccurity to its members declined. However, while
ccpacity deelined in dircet proportion to thc shift from rural
to urban living, the culturel lag, which makes social patterns
uorc durablc than their causcs, slowed thc pecc of change in the
morcs of the family. At any rate, the permanent significancg of
thc chenge did not become merked until the twentieth century.

Even assuming an adequate wage and the absemce of
unforesecablc disasters, there are many who have not the foresight
end fortitude to secure their own indepcndence, Particulerly
powerful solvents of these qualities are presently at work£4)
Thus when the individual in distress is unablc to rely on the
femily for support, assistancec is naturally sought from a larger
group. This is a fact of vital importance in any discussion of
state assumption of socinl scrvices of the first type mcntioned
above. When the argument is framed in terms of individual seclf-
rcliancc versus depcndence on the state, it is frequently
forgotten that the supports which bolstered the individual ;n

an older ordecr arc failing and arc not likely to be rencwed,

3 (4) sec pp. 77~R0O pnOst.
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Something should also be said generally about the
extension of those specific services, rendered by'public servants
end officials, of the second type mentioned above. Extension
of services of this kind is mainly due to two things. One is
the peramount social importence of maintaining certain minima
in such things as heelth and education - things which par?icular
femilies end communities left to themselves might neglect,
Neglect of these standards, of course, is ealways likely to involve
nigher costs to the taxpayer through inerease in disease and a
]pwering.of efficiency. The other is the discovery that, by making
social provision for some services, it is possible for the individual
to get & much better service in return for his contribution then if
he spent the same amount individuelly. Not only does it enable
improved services to be secured but it also makes possible the
m&ension_of the service to lower income levels which were previously
denied it., Fducation was once teken carc of by thc femily and later
by private enterprisec. In both circumstances, it was denied to the
great mass of pecople who could neither.anploy governe sses nor
send their children to private schools, The seme considerations
epply to heelth insurance and other services, The dolla? goes
further when spent socially than when spent individually. The
incvitable standardization of mass production is, of course,
involved but the real question is whether 1t is bettcr to have
thet thap nothing at all., In respect to many scrviccs, the answer
is cleare.

The rcasons for the extension of such scrvices as un-
employment and poor relief and pensions of different kinds may
now bc considored further. Mass uncmployment, while not an entirely
ncw phenomecnon in the twenticth century, has acquired & ncw
significance, duc to morc violent fluctuations in thc busincss
cycle and thc accelerating pace of tcchnologiccl changc. The

inercasing size of the industrial unit, through the complexity of

its finencial structurc ond organization, lceds to greater rigidity
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in the cconomy. A number of factors contributc to this rigidity
ghich slows up the ratc of adjustment to busincss fluctuations
and thus postponcs thc teking up of the slack in cmployment. The
scesoncl chearacter of much Cenadien industry is an addecd
complication herce. Various: indications point to the conclusion
that widespread unemployment is 2 natural feature of our economy
in its present stage of devclopmente

The average worker faces the prospect of recurrent
unemployment. The fact thot he is paid inpennittently interferes
vith his budgeting to mect such mischancces. Normally, he does
not make provision for thesec ﬁhings ond his plight, in urban
conditions, is o pitiable one. The open frontier, vhich always
provided an cscape for some up until the Great War, has becn
closcd. Incrcasingly, thc worker hos lost his former links with
rurcl lifc and he is no longer able to takc shelter from the
cconomic storm at the frmily homcstcad.

In addition to pcriodic uncrmploymcnt due to businecss
fluctuations, the pacc of technoicgical chomge brings about
repeeted dislocations and this insensifies thc problem of un-
cnployment. At the same timc, loca; communitics arc VCIY unéqually
couipped to mogt these increased burdens of public assistance for
the uncmployed. It thereforc scems certain that uncmployment
rclief hnos become o permenent concern of seniocr governments. It
also means that prefcrenecs in employment will go to younger men
snd thet workers will find their way to the industrial scrapheap
at an earlier age. Thc worker, already subjected to periodic
unemployment, is to be given o still shorter working life in which
to save for his old age. At the same time, science increases
longevity. The result is and will be incrcasing 0ld age dependencc
This is vastly morc scrious in urban than in rural surroundingse.
The feomily is both less able and lecs willing to undcrtake the
carc of thc aged undcer crowdcd urban conditions.

The perils of indigencce, uncmployment end old age,
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combincd with the foilurc of thc family as @ provider of scecuri ty,
crecate a problcm too grcat for haphazard privete charity. The
choicc bccomcs onc of starvotion or public cssistance. The lament
of thc moralists about the dceclinc of pcrsoncl rcsponsibility docs
not indicatc 2 procticable alternative. Its wide currcncy, however,
recquires thnt something be szxid about ite

To a considerablc cxtent, pecrsonal responsibility has
olwoys becen a middlec class ideal precached to the poor rather
then o discipline imposed by thc poor on themselves, The failure
of the practice among the poor to coincide with the ideal was
obscured by the fact that the habits of thc poor were not closely
studied. This asscrtion docs not go the length of seying that
personal respoqsibility among the pooTr of fifty or a hundred years
agg was o myth. It did exist and wes of real significance but
we cxaggerate it in retrospect because our knowlcdge is largely
gathergd from\thoso—mhohpulled.themselves~up‘by'thxift-and self~
deniale

of course, a scrious doecline in the practice of thrift
e token placc. Its dcclinc secms to be cioscly associated
with cconomic and sociel changes. In a simpler socicty,
celculetions could be made for providing security by the virtue
of thrift with much more assurance than 1is possible today. It
wes easy to persuade the farmer to savc for the building wup of
an cnterprise which grew under his hand. In urben conditions,
the simplcst comparable kind of saving is home owncrship. HOWGYCT,
when labour is required, at its peril, to pOSSCSS mobility, 1t
argues against thc possession of immovablcse. The simpler forms
of seving arec not attractive and savings arc temptcd into more
speculative venturcs wherc they are froquently lost. Indeed, the
experience oi many is thet acquiring an cquity in a house is &l180
a hazardous spcculation. Thus, saving of any serious nature

is severely discouraged. Onc can get some ided of the magnitude

of the psychological cffect by rccalling how many gupposedly
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wgefc investments" were cracked open by the last deprcssion.

At thce samc time, an incrcasing proportion of our
sopulation live in urban centres, where all soris éf attractive
grdgets and divorsions arc clways on display. The daily contact
7ith thesc things multiplics wents and, combincd with the
plendishments of modern ndvertising, it brcoks down salcs rosist-
ancc. Pcoplc boccomc so much lcss able to sacrifice the enjoyment
of today for thc sccurity of tomorrow. Thc greater thriftiness
of rural and villege folk is, to a considcreble extent, cxplained by
the leck of tcmptations.

Devices like the press, radio and moving picturcs which
cxplein to one-half of the world how thc other half lives have
mode the poor acutely aware of jnvidious contrasts. The standards

of consumption set by the highly successful or fortunate few

incvitebly tend to become the desirable social standards which

all pursuec. Apart altogether from the class bitterness which this

ncwly @iscovercd consciousncss of deprivations promotes among

the less favoured, it mokes for the constant erosion of frugality.
It may bc added that the mass production industries

dcpend, to & great extent, for their prosperity on their ability

to tep thc lower income levels. Thercfore, therc is cnormous

prcssurc applicd, through advertising and devices like instalment

sclling, to put thesc articles in thc hands of the meny. Then

211 thcsc things arc considered, it is clear thet a great modifi-

cetion of thc thrifty virtucs was incvitablce
; Thosc who suffer from insccurity heve learncd the
advantages to be gained from political pressurc and better mcans
of communication have made it casier to organizc for that purposce.
Most of thosc actually uncmployecd or in wamt are massed in large
urben centres. They are news for the newspapers and the wholec
country is mede acutely aware of their plight gnd widespread human

sympathies support their claims for assistance. This is &

significant changc from a time when the unfortunatc werc morc
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gidely scattered and their sufferings werc less widely known.
Furthermorc, thc socicty now has & capacity to ect in allcviation
of their suffecrings which it did not posscss vhcen an economic
surplus and transportation facilities werc lacking. The wholc
quecstion of socicl security has bccome 8 political onc which
governmments cannot ignorce.

The rosponsibilities which Canadian governments have
thus far assumcd may be briefly outlined. With the exccption of
thc Maritime Provinces, Canaéz)has never made specific provis;on
for the care of the poor, comparable 1o thc English poor laws.
Municipalities in thc other provinees werc authorized to providc
poor rclicf but it is a ncat question whether eny legal
responsibility was thercby imposégz Municipelitics did supplcment
private charity and provincial governments came to the aid of
municipalities in times of stress. The Dominion government has
always denicd responsibility and it came to thc finemcieal assistancc
of the provincial and local authorities for the first time in the
post-war distrcss o 1921 -22.

Want arising from uncmployment wWes rcelized to be
subjeect tc diffcrcnt consider~tions than thosc epplicablec to
indigenec. But no distinction wns mode in the hephazard assistonce
provided by govecruaents be forc 1930. In that ycar, the Dominion
acknowledged o de facto rcsponsibility for providing financial
assistanee to the relicef of victims of uncmrloyment and drought
wherce these werc of unexampled severitéz)and has continued to do
so in the succceding Relief Acts up to the prcsent time, In 1935,
the Dominion Parliament cnacted a measurc designecd to establish &

(8)

national system of uncmployment insuTrancce The Privy Council

—

(5) e.g. scc Revised Statutes of Nova Scotia, 1923, c. 59,

(6) Cassidy, Uncmployment and Relicf in Ontario, 1929-32, pp.77-S.

(7) Statutes of Canada, 1930, (2nd Scssion) c. lo.

(8) Ibid., 1935, c. 38.
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(9)

dcelarcd this schomo unconstitutional in 1937, whorcupon tho
pominion requested tho provinces to give their conscnt to an
cnebling amendment of the British North Amcrice Act. Unanimous
conscnt has not been obtrincd and therc the motter rests at the
prcsent time. Mcanwhile, somc of the provinces continued to

usc thc federal grants for uncmployment rcelief indiscriminately
for the relicf of indigencc as well and it wes not until 1938
that the Dominion government began t0 insist upon the segregation
of thc employable from the unemployable in order that'ultimatcly
1ts contribution might be limited to the rclief of the formeT
groupflO)

Until the fedoral gramt for old cge pcngions was made
aveileblc in 19é%l)thc care of the aged who were iﬁ want was left
to privecte oharity and munitipal provision. 1In most of the
provineccs, the municipalities or the counties maintaincd *houses
of recfuge" for destitute aged porsoné%2) 01ld agc pensions Were
¢i scussed continuously from 1907 but the provinces were rcluctant
to cmbark upon such a costly programmc. In 1927, Parliamecnt
cuthorized fedecral cssumption of 50% of thc cost of 6ld age pension
schemes, csteblished by the provinecs., Thc Western ProvinceélS)
and Ont&réi4;apidly took advantage of this legislation and prdvidcd

systems of old age pensions. The Meritimes followed after the

Dominion reised its contridbution from 50 %o 75%, and in 1936, Quebce

(9) Attorncy-Gencral for Cancda V. Attorney-Generel for Ontario,
1937, A.C. 355,

(10) e.g. sec The Relief Agrcoement between the Dominion and the
Province of Nova Scotia for 1938, par. 4.

(11) statutes of Canada, 1927, c. 35

(12) e.g. in Ontario, counties, cities and tovms had been authorized
to establish houscs of refugc by 1877, Scc Revised Statutes of )
Ontario, 1877, c. 174, s. 436, Before 1927 this became compulsorye.
Sce Revised Statutcs of Ontario, 1927, c. 348, s.l. Provincial aid
to these institutions wes provided for in 1890, Scc Statutes of
Ontario, 1890, c. 78. Scc also Revised Statutes of British
Columbia, 1911, c. 170, s. 186, and Statutes of British Columbia,
1935, c¢. 66, wherc the Lieutenant-Governor is nuthorized to csteblis
o provineial home for thc agede. '
(13) statutes of British Columbia, 1926-27, c. 50; Manitoba, 1928,
c. 44; Saskatchcwan, 1928, c. 75; Albcrta, 1929, c. 24,

(14} statutes of Ontario, 1929, c.73.




(15)
cdopted the schenc.

In the rural cnvironment, the mother and children
generclly managed to carry on the work of the farm and provide
fer their sccurity somehow .after the death or disablement of
the father. Under urban conditions, a similer disaster lcaves
the family quitc helpless. This scems to bc the besiec reason
for mothers' allowances provided by public funds., Thus, it sccms
curious that the first mothcrs® allowances werc provided by the.
Preiric Provinecs, the least urbanized part c¢f Cenada, However,

o closc examim tion will show that the Prairie Provinces hgve been in
the van with respect to most extensions of social scrvices, The

high degree of economic specialization and the isolation of the
prairic farm have no doubt been factors in the drive for spreading
risks over the wider group. Alsc the tonc of western society has
been largely set by individuelists who werec in revolt against the
bleaker aspects of individuelistic doctrine and practice énd, up
until the thirties, at any rate, they had no difficulty in reconcil-
ing equalitgrianism with unrcstricted frecdom of opportunity for
individuals,

At any ratc, Menitoba made provision for mothers?
allowances in 1916. Saskatchewan and Alberte followed in the
succeecding yearé}6)0ntario and British Columbic made similar
provision in 1920 end Nova Scotia followed in 195é%7) Generally
spcaking, thcsc nscts providec assistance to mothers with children
then thc husband is dcad or pcrmancntly disebled by discasc,

accident or insanity. In somc provinccs, it has been extended to

ceses wherc nccd ariscs through paternal delinguecncy such as

(15) statutcs of Quebecc, 1936, c.l,

(16) Statutcs of Manitoba, 1916, c. 69; Saskatchewan, 1917 (2nd
Scssion) c. 68; Alberta, 1919, c.6,

(17) statutes of Ontario, 1920, c., 89; Statutes of British’
Columbia, 1920, c. 61; Statutes of Nova Scotia, 1930, c. 4,
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(18) (19)
descrtion or detention in prison.

During the War, assistance was given to the dopendents
of soldiers in active service, The Dominion has provided pensions
for di sabled soldéiers on the principle that relicf against
disabilities incurred on bchelf of the socicty should bc borne
by the society as & wholé?O) In addition, it has been reccognized

thet the rigours of war scrvicc would lcad to the premature ageing

i
1
i
1

of thc men who borc thc brunt of it. Accordingly in 1930, the
Wer Veterens Allowancc Act provided for allowences in special
circumstences to former soldicrs who had rcochcd the age of sixty
yccrsle)Finally, in 1937 smecndments to> thc 01d Agec Pensions Act
procvided for federal assistance to thosc provinecs which are
precparcd to provide public assistancc 1o necdy blind persons

ovecr forty ycers of agé?z)

: The total cost of this public assistancc, granted on
various grounds, is onc of the largest items in our public
cxpenditurcs., It is sonctimes forgotten t;at this cost is not
cntirely made up of payments to pensioncrs. Lerge additions to
administrative machinery have bcen ncecssary. In cach casc, a
scparate administrative authority has beer sct up to neke regulations
governing the grant and to give speedy determination of the claims
of particular persons for essistance without significant cost to
the epplicant. The ordinary courts arc not suiteblec bodies for suech

tesks and greatly inercascd administrative cctivity has been the

rcsulte.

(18) Statutes of British Columbia, 1920, c. 61l; Statutes of
Albcrta, 1936, c. 38; Statutes of Ontario, 1921, c. 79.

(19) Statutes of British Columbia, 1920, c. 61; Stntutcs of
Scsketchewan, 1927, c. 60,

! (20) sce Revised Statutes of Caneda, 1927, c. 157
(21) Stotutes of Canada, 1930, c. 48. Ancndrcnts in 1936 lower

the ege in certain circumstances to fifty-five. Sec Statutes
of Cenade, 1936, c.48,

(22) Statutes of Canada, 1937, c.l1l3.




- 84 -

The activities of governments in providing services of
the second typelmentioned at the beglnning of this section_will
now be outlined, Education will be briefly sketched first.

About the time of Conf:deration, the provisiop of free elementary
schools by municipalities was made compulsory, Grants by the
central governments to schools already provided by the local
authorities began somewhat carlier and, as is usual, these grants
werc rapidly followed by central supervision. The period since
Confedecration has seen a stcady increasc in qentral grants and

& corresponding cxtoension of central control, The provincial
governments lay down uniform standards of curricula and tcachers!
qualifications, provide training schools for tcachers, and enforece
thc maintenancc of standards through inspection. In 1876, Ontario
replaced its carlier improvisations by a Dcpartment of Education
Vith a staff of cxperts and a responsible Minister at its head

and most of thc other provinces have sinec given similar prominencc
to thc public interest in a uniform standard of elementary
cducatioé?s)

The early secondary schools wcre rcligious or private
institutions. Somc assistancc was given these by central govern-
mcnts beforc Confederation but frec sccondary cducation with
central assistance and supervision did not come until after 1870,
Thc ecarly colleges devoted to higher education were founded by
rcligious denominations. In Eastern Canada, thcy have remeincd
frcc of ublic control but rcecive substantial grants from the
provincial govcrmmcnts., In Vestcrn Canada, & desirc to escape
dcnominational disscnsion and rivalry and to push provision for
higher cducation morc rapidly than was possiblc under private
auspiccs, lcd to a public monopoly. University cducation was
placcd under tho control of provincial institutions almost entircly

(24)
supportcd by public funds.

(23) scec Encyclopedia of Canada, Vol, II, pp. 265-70.

(24) 1Ibid., pp. 270-9.
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The clementary cducation systom, at the timec it was
;stablished, was primarily designed to sccurc & literate
ﬁmulation. Secondary education, originating in academies far
thc sons of the well-to-do, followed the lincs of development
glready marked out, after it came under public control, and laid
its main emphasis on preparation for the professions. But
commcreial and industrial activity became of compelling
importence in thc later days of the ninctecnth century, demanding
e wide variety of clerical and mechanicgl skill., A desirc to
devclop industries elready cstablished, to promote diversity of
onterp;ise, and to mect foreign competition both at home and
gbroad, pointed to thc need of a high technicel efficiency. 1In
thec modern diversificd economy, constantly compellcd to make spcedy
adjustment to change, the importancc of rcady édaptation of
workers to new tasks, as wcll as present technical competcnce, is
difficult to exaggcrateo |

The urgent social interest involved justifies public
action to persuade individuals to pursuc oprortunitics not
otherwise aveilable to them. The apprenticc system in the older
trades did not provide the skills made necessary by the development
of electricity and fthe internal combustion engine - 1o mcntion
only two of many. Private enterprise in clerical training did not
provide the quality or range of skills desired. Thus a movecment
grew to give a more préctical twist to public cducation and to
offer training in speccial skills at public cxpensce.

Nova Scotia led thc way in 1888 by cstablishing night
schools for minors and again in 1907 by imposing ccntral super-
Tision over all tcchnical cducation in the province. Publie
tsehnical schools werc cstablished in Quebcc and Ontario about
the turn of the ccntury and provinciael assistance and supervision
were established beforc another deccade clapscd. The other provinces

followed slowly but were hampered by financial di fficultiese.

The Royal Commission on Industrial Training end Technical Education
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mmﬁntod in 1910 recommended foderal aid to the provinces. The
Jor intcrvened and postponed action until 1919 when the Technical
gucation Act provided for annual grants for a period of ten

This led to a great oxpansion of facilities for technical

(25)
~ducction in all the provinees.

:«'CCI’S .

In many trades, which are recruited by a system of
spprenticeship, the system has faltered under modern conditionse.
rne morc impersonal character of the rclationships in large
scele industry interfercs with the quality of training given,
nuring the lay-off which eccompenics depression, training in
some trades almost entirely ccases. In the rcsult, therc i§ a
shortege of skilled labour when industrial ectivity revivcse.
onterio in 1928, and British Columbia in 19395, moved to cstablish
zovernment supcrvision of the apprenticeship system in a number

(26)

of tradcse. The object of thesc acts is to promote the establishment

of & permancnt system of training in the particular trades concerncet,
Inspectors arc provided for with power to supervise apprenticeship
and, among other things, to require apprentices to attend classes in
tcchnical schools at the employer's eXpensce

The importance of agriculture in the Canadian economy
nced not be dwelt on here. One of the first concerns of all
Cenadian governments since confedcration has been to increasc
its effieiency. From the first} it has becn clear that the only
effective way to do this was to devise more efficient methods
and persuade the farmer to adopt them = a problem of combining
rescarch and education. As the ﬁorld markect grew in importanpe
and world compctition became kecner and as thc beneficial applications

of scicnee to agriculturc multiplicd, the governments intensified

(25) Sec Vocational Education, (1928) Bullctin No. 28,
Dcpartment of Labour, Ottawaj Encyclopedia of Canada, Vol. II,

PP. 279"2810 . )
(26) Statutes of Ontario, 1928, ¢. 25; British Columbia, 1935, ce3e
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tncir efforts. All governments, provipcial and Dominion, have
csteblished Departments of Agriculture. Ontario provided for

the first provincial agriculturc college in ;874 and hcs since

pcen followed by most of thc other provinces. The Dominion

and some of the provinces maintain experimental farms and stationé?7)

The detail of this immense effort on behalf of agriculture
cennot be considered here. It should be said however, that one
of the most difficult parts of the programme is to win over the
conservatively-minded farmer to new methods. Tha?i has neant a
heavy concentration end large expenditures on field demonstrations
and extension work, the maintenemce of field workers and the
fostering of many kinds of agricultural societies, dedicated to
the improvement of agriculture. In addition to its own programme,
pushed forward by its Department of Agriculture and its experimental
ferms, the Dominion government made eannual grents in aid of
agriculturel instruction in the provinces between 1913 and lQéZ?)

A social service of great importance is the public
employment office. In a simpler society, vhere the available
employment was almost entirely local, the men end the job were
eesily brought together by the gossip of the neighborhood. When
the neighborhood became a great industrial c¢ity, gossip ceased to
provide an effective labour exchange. With the growth of so many
srecialized occupations, the need of searching out the right men
for the right job became acute. The modern economy demand s mobility
of labour over a wide area but cannot get it unless it can tell
the man.about the distant job. A clearing house for infbrmatiqn
about workers and jobs becomes vital to its proper functioning.

And the necessity is greater in a country like Canada which hes &
high proportion of seasonal employment.

Private enterprise, which developed mervellous facilities

for bringing buyers and sellers of commodities together, did not

overlook the opportunities of the labour market., However, the

(27) Genada Ycar Book, 1930, pp. 191-203.
(28) Statutes of Canada, 1915, C. 5.
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private employment officc has always been marked by grave abuses.
These are largely due to the fact that the intcrecst of the
employment exchange does not run with that of the worker. The
exchenge thrives on lebour turnover end has no interest in placing
workers in permanent employmeht. This, added to the fact that the
gorker is always in the weaker baergaining position, has made the
private emplbyment agency something of a racket., In Canada, its
unsatisfactory record inc}uded the exploitation of the particularly
helpless immigrant worker, A Furthermore, no enployment office can
perform its full service unless it iscce-ordinated with all other
enployment agencies.within the aresa o¢ the labour market so as to
ensure the widest possible ramge of rclevant information. For these
reasons, & public monopoly of the employment office business is
preferable to an attempt at public regulation of private enterprise.

Public employment bureaux serving farming districts
were operated as early as 1904, During the period of heavy
immigration from 1906 to 1914, the Dominion employed special agents
to assist in placing farm workers and domestic servantse. Ontario
begen a similar practicec in a few industrial centres in 1907,
quebec, in 1910, was the first provincc to.make comprehensive plans
for a provincial system. Apart from these, private employment
agencies held the field.

In 1913, an era of rapid expansion came to an end and the
fect that Ontario, British Columbia and the Dominion all embarked
on extensive inquiries into thc labour situation in 1914 shows that
governments were aware of an oversupply of jabour. The War turned
the surplus temporarily into a deficiency. HOWever, attempts at
effective industrial mobilization confirmed, from another point of
view, the need for a comprchensive employment service. The coming
demobolization of overseas troops provided an added argument, if
nore was required., Ontario made legislative provision for a system
of employment offices in 1916 end the Western Provinces followed

between 1917 and 1919. At thc snme time, most provinces made




provision for gradual or summery liquidation of private employment
geenciese.

The Dominion government was faced with the re-establishment
of the soldiers in civil life. It was also realized that the
provincial systems would require co-ordination in the national
interest. Accordingly the Employment Office Co-ordination Act
was passed in 1918, It authorized the Minister of Labour to
eesist in the orgenization and co-ordination of employment offices,
to foster uniformity of methods, and to provide clearing houges
for exchange of informetion and to compile labour statistics. In
gddition, Parliament authorized en annual grent to the provinces
to aid in the establishment and maintenance of public employment
offices. Under this stimulus, a nation-wide public employment
service has been developeéfg)

There are a number of other sociel services of either
minor or declining importance maintained by Caenadian governments.

By the Soldiers' Civil Re-establishmemt Act, the Dominion Parliament
suthorized a system of vocational training and other assistance in

order to hasten the absorption of soldiers into civil life at the

(30)
close of the War. The Soldicrs' Settlement hct provided special
(31) .
assistance to soldiers who chose to take up ferming. The Dominion

end & number of provinces meke loans to farmers on the security
(32)
of their farms at low rates of interest. Most of the provinces

have established an administrative authority to encourage end
supervise private philanthropy end municipal enterprise in their

(33)
efforts to take care of neglected and abandoned children. Some

(29) On the whole question of employment service in Canada, see
Bryce M. Stewart, The Employment Service of Canada, 27 Queen's
Quarterly, pp. 37-61; Industrial Relations Counsellors, Inc.;
Administration of Public Employment Offices and Unemployment
Insurance, pp. 20-2. .

(30) statutes of Canada, 1918, c. 42,
(31) statutes of Canada, 1919, c. 71.

(32) e.g. see Statutes of Ceanada, 1927, o, 42; Saskatchewan, 1917,
C» 25; Alberta, 1917, c.10; Ontario, 1921, c. 32,

i (33) e.g. see Statutes of Ontario, 1893, c. 45; Saskatchewan,1908,
¢e 31; British Columbia, 1910, c. 5; Nova Scotia, 1917, c.2.
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provinces have appointed governmcnt officials who arc specielly
charged with supervising the cstates and protecting the interests
of infant children and lunaticé?4)

Other services of & minor character could be added to
the 1list. Naturally, the wisdom of public provision of a
particular>scfvico or of thc”particular methods employed may be
opcn to question. Lifc itself is an expoerimcnt and gropings
for solutions cannot hope to be uniformly successful. The
only alternative to & continucd groping is en euthoritarien
rcgime which donies the experimental character of the processe
The final justification of the free, as against the authoritarian
system, is that it makes room for progress through experiment
over the whole arca of human activity. But all progress means
chenge and whilc economic chenge pays large dividends to the
society as a whole, it inevitably infl@cts severc hardship upon
perticular individuals end communities., Much of this hardship
can no longer be attributed to the fault of the sufferers as_it
is brought about by incalculable forces beyond their control. In
o society as complcx as that of the twontieth century, it is a
sociel dost of freedom end the argument that, as far as possible,
the burdcen should follow the benefit, is irrosistible.

This explains why, in the short period of our national
cxistence, fuanctiomns which were performed griginally by the femily,
heve become of concern, first to municipel, then to provincial
and finally to the Dominion governmen ts.  Our national_growth
haes brought to us, as a whole, great material bcnefits, However,
as we diversificd our industrial pursuits, &s we shifted our
cuphasis from onc kind of industry to enothcr and a@s we became more
end morc dependent on a widely fluctuating world demand for our
staple products, the costs of that growth have been very unevenly
distributed. As this development went on, there has been a tendenoy
to spread many of thesc costs over a wider cnd wider group. In the

last twenty-five years, we haye been sprcading them progressively
| ever the commmnity as a whole. ‘

%34) =56 Rovised Statutes of oaskavchewan, 195U, cc.192,198
infants end mental incompctents); Revised Stetutes of British
Columbia, 1937, c. 207 (infants)e.
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VI PUBLIC HEALTH

Government intervention for the protection of public
health is not a new kind of activity. Health legislation can he
traced back to the Quarantine Act of Lower Canada in 1794
requiring incomihg vessels to submit to quarantine in order
to prevént the introduction of pestilential diseases from
abroad.l L,ocal boards of health were authorized and provided
with compulsory powers for inspection and cleansing of
premises in Upper Canada in 1833, following an outbreak of
cholera.2 In the case of malignant diseases in crowded areas,
they were authorized- to move occupants of premises while
disinfection measures were being taken. .In 1849, on another
outbreak of cholera, an act was passed by the Province of

Canada providing for the establishment of a central board

of health. It was to be brought into operation by proclamation
of the Governor in the event of the outbreak of a "formidable
epidemic", It gave a considerable range of coercive power

to the central board for cleansing of streets and houses

and remova of nuisances but only for the limited purpose

of combatting an existing epidemic. In such circumstances,
local authorities could be fequired to eppoint local boards

of health.(s) These powers were used only during the serious
epidemics of cholera in 1849 and 1866.

At the time of Confederation, the value of preventive
measures was only dimly perceived. It required further
scientific research as to the role of the microbe and the mears
of fighting him, combined with a campaign of public education, to
demonstrate the immense importance of preventlve measures. The
efforts of central governments were limited to attempts to
prevent the introduction of malignant diseases from abroad and to

localize them after their appearance, Public opinion would go no

(1) (1929) 20 Canadian Public Health Journal, p. 114-5.
(2) Ibid., p. 141.
(3) Statutes of Canada, 1849, c, B.
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further than allow an appeal for central intervention in times of
serious epidemic, Indeed there was strong cpposition to the
legislation of 1849 on the ground that it was unjust to burden
the geheral public with the cost of assistance to purely local
misfortunef‘? The health problem was regarded as an essentially
local matter,

Ignorance about the causes of disease made it easier
so to regard it. Furthermore, the significance of the 1imi ted
means of communication existing at the time must not be for-
gotten., The natural obstacles to widespread mingling of people
assisted greatly in the control of infectious disease and
lent force to the argument that health wesa local problem. Since
that time, our modern system of transportation has come into
existenee, and the increase in range, quantity and velocity of
human circulation is quite incalculable. It is only the growth
of scientific knowledge of the causes of disease and the methods
of control and prevention combined with the incregsingly vigorous
use of this knowledge by governments, which has made the modern
mobility of populations socially tolerable.

However, at the time of Confederation, health was
considered a local problem and, except on a few special and
minor points, it did not engage the attention of the framers
of the British North America Act. As a result, Dominion power
in the field is very limited and general health Jurisdiction,
€S a matter of local and private nature, fell to the provinces,
No doubt, an epidemic may reach such proportions as to Justify
Dominion intervention under the general clause relating to
beace, order and good government. The Dominion did re-enact
the main provisions of the 1849 legislation of the Province of

Camada respecting "formidable epidemics" in its first Quarentine

—

(4) (1929) canadian Public Health Journal, p. 140.
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(5)
sct of 1868 but dropped them a few years later. The enduring

provisions of the Quarantine Act set up administrative control

of health precautions to be observed by vessels entering Canadian
ports and by travellers entering by land. A system of inspection
was provided in aid of enforcement. This was supplemented by
machinery for the medical examination and exclusion of immigrants
whose state of health makes them undesirable as prospective
citizenSSS)

Apert from these measures, there was no further Dominion
legislation of importance until 1899 when the Public Works Health
Act was passed., This act enabled the Governor-General in Council
to make regulations for preserving health and fighting disease
in connection with the construction and operation of gll public
works of Canada and all such works and undertekings as railways
end canals which fall within the legislative competence of
ParliamentSV)

The use of unsuitable curative measures has almost as
Injurious effects on public health as complete neglect. The
trade in patent medicines plays upon deep-seated weaknesses
of human beings and deceives the credulcus who are vastly
more in nupber than the merely ignorant. In the unregulated
trade, many of these are acutely injurious to health. The buyer
has no means of testing their content and as a result, the
odium attaching to the harmful product spreads to the merely
harmless and the useful preparations, In 1908, when several
Provinces were contemplating some regulation of the trade,
Parliament passed the Patent Medicine Act., It required the
registration of all patent medicines and a confession of their
content to the administrative authority charged with enforcemen&?)

The usual apparatus of analysts and officers to procure samples

for analysis was set up. All packages were required to be

Statutes of Canada, 1868, c.63, as amended Ly Ibid.,1872,c.27,
Statutes of Camada, 1869, c. 10,

Ibid., 1899, c¢,.30.

fbid,, 1908, c. 56,

—— o~

O~a3o00Wm
— —— —
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lebelled with registration number and name and address of the
penufacturer and the use of certain ingredients was prohibited.
The Opium and Narcotic Drugs Act of the same year

provided severe penalties for unauthorized distribution of these

(9) "o (10)
dangerous drugs. In 1919, the manufacturers of patent medicines

(11)
end in 1920, manufacturers of and dealers in narcotic drugs

sere required to secure & licence from the Minister.

The Adulteration Act of 1884, expanded into the Food

end Drugs Act of 1920, and the Meat and Canned Foods Act of 1907

(12)
discussed in another section of this study. They were

designed for the protection of health as well as for the
curbing of fraud and are an important part of the Dominion
ectivities in this field., The Dominion also maintains .marine
Zospitals for the care of sick and injured seamen. It

excrcises general health jurisdiction over the national parks (13)
13

end the territories which are outside provincial jurisdiction.

A Dominion Department of Health was established in 1919

0 administer, ?ubjject to one or two exceptions, the legislation
(14

>utlined above, It was charged with the conduct of research

trd the promotion of public education on health matters. 1In

tddition, it was to cooperate with the provinces in c-ordinating

riblic health work throughout the country. Its establishment

T:th these objectives is a recognition of two importamt things.

Y.rst, health problems are so similar everywhere that the over-

22d costs of a vigorous attack upon them can be reduced by the

7oling of effort in many matters. Secondly, owing to the direct

) Ibid., 1908, ¢, 50.
0)Ibid, , 1919, c, 66.
ST, ) 1920, c. 31,
‘12)366 Section II, Regulation of Marketing.
-¥Cenada Year Book, 1937

4)Statutes of Canada, 19

p. 983,
i9) c. 24.
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pearing of health on économic efficiency and the extreme
mobility of the population in the twentieth century, there
is a national interest in the state of health in every
community. The War brought both the problems of public
health and the pqssibility of dealing with them very foreibly
to the public mind.(15) |

This recognition of the interest of central governments
in public heélth went forward rapidly as between the provincial
governments and the municipalities in the last quarter of the
nineteenth century. The allocation of responsibility at the
time of Confederation has been pointed out above. With the
exception of serious epidemics, public health was a local matter.
The Municipal Act of 1859, relating to Upper Canada, gave
punicipalities power to make bY‘laWSthI the maintenance of
health, abating of nuisances, prevention of pollution of water-
supply, destroying of tainted food, banning of slavgnter houses
and the providing of drainage and sewers, These powers were
merely enabling and did not ensure comprehensive health measures.

Members of municipal councils were ex officio health officers
(16)

but they were authorized and not required to act.

Under the division of powers at Confederation, pubiic
‘health remained a matter of a local and private nature and the
Ontario Health Act of 1873 substamtially ye-enacted the health
legislation of the Province of Canadau(l7'1n the absenss of an
actual or threatened epidemic, the central authority had mractically
no functions %o perform. TUnder normal conditions, everything
depended on the initiative of the local authorities, They had no
permanent arganization for heal th purposes and there were no
minimum standards t which they had to conform.

The beginning of a movement in this dircction came with
the Public Health Act of 1884. It provided for a permanent
Provincial ?oa?d_of Heglth and for the oompulsory o=zanization of

[15)  See p. 104 ste -
163 Stathies of Tagmas, 1859, c. 5.
17) Statutes of Ontario, 1873, c. 43.
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1ocal boards of health. The local boards were authorizedlgo
appoint medical health officers and sanitary inspectors.( )

A serious epidemic of smallpox broke qut in Montreal &and Quebec

in the following year, resulting in 7,000 deaths. Ontario carried
through a rapid organization under the gct of 1884 and kept the
deaths through smallpox in that year down to 189(19)

» After this demonstration of the values of an o;ganized
Attack, Quebec enacted similar legislation in 1886 and the other
provinces rapidly followedSZO)The evolution through furthet
provincial supervision and assistance to municipalities to direct
central organization of various health services can be sufficient-
1y illustrated by following the case of Ontario. The act of 1884
extended existing municipal powers to abate nuisances, destroy
unsound fcod, and supervise waterworks and sewage disposal.

Powers for the control of coniagious disease were also extended
eand provision was_made for disinfecting the houses cf the poor
at public expense,

In the same act, there is to be found the first
illustration of a principle which has since expanded central
authority again and agein in this field, Local authorities were
Tequired to submit their plans for water supply and sewage disposal
for the approval of the provincial board and it was authorized to
lay down general rules respecting the construction of such
facilities.' Only a few great cities can command the sciemtific
medical and engineering services which are available to central
governments, Smaller municipalities would be crippled by the
overhead cost. Frequently also, they are igrnorant of the aid
which science offers and sometimes they are so rooted in the
ancient ways that they'fail to use it even after it is brought to
their attention. Thus, as the body of tested zcizsntific knowledge
relating to public health has grown with great rapidity, the role

played by the ogntre has grown correspondinglye.

(18) 1Ibia,, 1884, o. 38. '
é%g% &%?Eg 20 Zenadian Public Health Journal, p. 141.
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In 1895, the centre extended further its supervision
of the constructlon and operation of local waterworks and
sewers.(zl)ln 1911, the appointment of medical health orflcerfza)
and sanitary inspectors by municipalities was made compulsory.

In 1912, the province was divided intc health districts with

a district officer of health in charge of each one. Provincial
inspectors were provided fér and the Provincial Board of Health
was given increased powers of inquiry into and inspection of
local heaith efforts. The Provincial Board was authorized to
maeke regulations for the destruction of buildings unfit for
human habitation and the medical health officer was glvenzpower
to close dwellings, which in his opinion, were so unfit.( 3)In
1927, the Provincial Bomrd of Health was superseded by ?22?part-
ment of Health with a responsible Minister at its head.

During this period, there was a steady increase in the
power of the municipality to spend public funds for the mainte-
nance of health conditions which individuals could not afford.
to meintain themselves., For example, the cost of cleaning and
disinfecting premises, of medical attention for the indigent,and
medical and dental services in the schools, became charges on the
municipality. And at the same time, the province pushed forward
8 system of health services in the unorganized territory which
lacked municipal institutions.

' Ontario seems to have provided the model wihich the
other provinces adopted and the pattern of development is
essentially similar, There are, of course, variations in detail.
Many of the other provinces preceded Ontario in establishing a
full-fledged Department of Health. Some have increased the
regulatory powers of the central authority in certain directions
more than others. For example, Manitoba and British Columbisa
have authorized their central authorities to license plumbers, to
supervise health conditions in work-camps, and to regulate the

(25)
construction of tenement houses, Others push authoxrity further

2l) Statutes of Ontario, 1895, c. 49.
22) Ibid., 1911, c.67,

23) Ivid., 1912, c. 58,

24) Toid, 1927, c. 73,

25) Statutes of British Columbia 1904, c,23; 1911, c.19;
Statutes of Manitoba, 1911, c.44; 1915 ¢ o056,
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in other directions,

The most striking and perhaps most important of recent
development has been the movement towards the county health unit.
The social services bear most heavily on sparsely populated
areas; and health services in rural areas and smaller towns and
cities have always been inferior to those maintained by large
urban centrés. The gap has grown wider as the latter took
advantage of scientific knowledge and expert personnel. Statistics
tend to show that rural health, which was once superior to urban
health, is no longer so. The part-time medical heclth officer
end sanitary inspectors cannot give as effective a service. It
has been seen that there is great possibility of improvement in
grouping a number of municipalities into a larger health unit.
Overhead costs are reduced and, with the financial assistance of
the central government, the maintenance of a ull-time health
service becomes possible.

Central assistance always involves socme kind of central
control. Furthermore, maintenance of municipal responsibility
in such health units involves the creation of a joint authority,
which always lacks vigour in administraction. Accordingly, when
provision for the first of these full-time units in Canada was
made by Quebec in 1926, the provincial government reserved the
right to appoint and control the medical health officer, who was

(28) (27) (28)
to have charge of the unit, British Columbia, Mani toba,
Saskatchewan;(zg)and Alberta(BOlnave since adopted the full-time
health unit plan and have made progress in putting it into
operation. 1In ea:h case, the provincial government ~ontributes

to the cost, appoints or approves the appointment of the medicaml

(26) Statutes of Quebec, 1926, c,.54; 1928, c¢.68; 1933, c.74.

(27) Statutes of Brltish Columbla 1956 c 2l. Experlments
with health units had been g01ng on in British Columbia
for several years before this date.

(28) statutes of Mamitoba, 1929, c.41.

(29) Statutes of Saskatchewan 1928 Es%ls

(30) Statutes of Altecria, ,07 c.9i,
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kealth officer in‘charge and supervises his activities,

A study, based primerily on the statutes, reveals the
range of coercive powers and the steady increase of central
control through the establishment of minimum standards angd inspec-
tion to ensure their observance. It sannot d> justice to the
manifold activities which tﬁé provinces and the municipalities
have undertaken, The full scope of public health activities is
the subjectAof a study by Dr. A. E. Grauer. This study limits
i1tself to the discussion eof gemeral trends. Muck of the service
espect of public health work is not reflected in the statutes.
However, some reference to the service aspect mus* be made to
indicate what private health now owes to public care,

Provincial financial assistance is given to various
municipal activities. The central authority reaches out its hand
in many other ways. Public health nurses inspect schools, make
home visits and conduct home-nursing classes. They pay special
attention to maternal and child welfare. Diagnostic clinics aid
in the discovery and labelling of diseases. Bureaux of sanitary
engineering conduct research and eddcation. Free distributZon of
vaccines and serums is provided. Laboratory anal:sis of a wide
variety of noxious specimens is offered. Statistics are collected
and studied and a conétant campaign of education is carried on by
means of demonstrations, exhibits, bulletins and other methods.
The list could be continued.‘sl)

Apart from general health work, the provinces have made
special attacks on particular diseases, The post-war alarm over
venererl disease led in 1919 to & Dominion grant to the provinces
in aid of efforts to control the diseaseEBZ)This grant was renewed

each year up until 1931, In order to earn the grant, the provinces

were required to establish clinics, competently staffed, They

(3l) A summary of the public health activities of both Dominion

and provincial govermments will be found in the Canzda Year Book,
1937, pp, 981-988, For a more extended report on the Province of
Saskatchewan, see (1928) 19 Canadian Public Heal th Journal ,pp.255-60.
(32) Statutes of Camada, 1919, c.76, vote no. 522.
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were obliged to provide hospital accommodation and free treatment
gnd to launch a programme of diagnosis and education. Under this
stimulus, legislation was enacted in most provinces providing for
compulsory notification, compulsory examination of suspects amd
compulsory treatment of infected personsfsz)When the Dominion
grant was withdrawn in 1931, provincial efforts were.consequently
diminished to a considerable éxtent.

Tuberculosis has also been singled out for special
attack, Of the five provinces specially examined here, British
Columbia, Saskatechewan, Ontario, and Nova Scotia have established
provincial sanatoria for treatment of the disease£54)The province
controls tHe administration and meets the cost of treatment given
to indigent patients. Saskatchewan and Alberta give free treat-
ment to all, the costs being met out of general taxation.(35)
Quebec has not established provincial sanatoria but is making
special efforts to fight the disease, Dispensaries and travelling
clinics have been established. Attempts are made to place urban
children, who are threatened with the disease, in the care of
families in the country and the province bears the cost of transégf)
The province also makes grants to the various sanatorié.

A similar programme for cancer was lsunched in
Saskatchewan in 1930 by the appointment of a Cancer Commission,
Diagnostic and treatment clinics have been established and pro-
vision is made for the treatment of all victims - indigent patients
to be a charge on the municipalityfsv)

Insanity is coming to be treated as a disease and the
provinces have largely taken over from private enterprise the
task of isolating the insane and have thrown resources intc
securing medical and psychiatric treatment of mental disease, _All
the provinces specially considered in this study except Quebec,
have provincially owned and managed mental hospitals, as they
(33) e.g. see Statutes of British Columbia, 1919, c.38; Statutes
of Ontario, 1918, c¢,42; Statutes of Saskatchewan, 1918-19, c¢,13,
(34) Statutes of British Columbia, 1921, c.67; Statutes of
Seskatchewap, 1910-11, c¢,10; Statutes of Nova Scoties, 1917, c.7.

{35)’Statutes of Saskatchewan, 1928-29, c¢,6l; Statutes of Alberts,
36, c¢,50. '

(36) Statutes of Quebec, 1924, c,21; 1930, c.83,

(37) Statutes of Saskatchewan, 1930, c.64. _

1881 Statutes of British Columbia, 1897,c,17: Statutes of

21-22,¢,75; Kevised Statutes of . .
Nowa 8ob%ia 1587 55,5 s of 'ontario,18%7, c.220;Statutes
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nave come to be called. The treatment of indigents is primarily
2 charge on the municipality but, in most cases, the provincial
government contributes. In addition, Quebec has provided for sub-
sidies to existing institutions. These subsidies are conditional
on the institution submitting to some measure of government control
and supervision. The provinée has the statutory right to appoint
the medical superintendent in these insti%utions. He controls
ine medical services and reports to the Provincial Secretary. "
The cost of maintenance of indigents is shared by the provinc£? )
Finally, in all these provinces, private insane asylums are subject
to government supervision and inspection, even though they receive
no grant.(40)

Provincizl aid to or establishment of institutions for
persons suffering from other afflictions is also found. Nova
Seotia and Saskatchewan have made legislative provision for
supervising and sharing the cost of training and care of
mental defectiveé%l) British Columbia has established a home
for persons suffering from incurable diseasé%Z) Ontario makes
special provision for the care of epileptics and offers assistance
to cities o£ over 100,000 population which set up psvchiatric
hospitalsf4u>

The burden of providing hospital care for patients who
are unable to pay the cost of treatment is too great for the
general hospitals in many municipalities to bear. The problem
which arises in all the social services is found here also. It
is precisely those municipalities with the most slender resources

upon whom the heaviest load of charity treatment falls. At the

same time, hospitalization has become a service which, it is

(39) Revised Statutes of Quebec, 1909, c. 4.

(40} Revised Statutes of British Columbia, 1924, c. 158, s. 6;
Revised Statutes of Ontario, 1914, c. 296.

(41) Statutes of Nova Scotia, 1321, c¢. 8; Statutes of Saskatchewan,
1836, &. 7i.

(42) Statutes of British Columbia, 1922, c. 60.

(43} Revised Statutes of Ontario, 1937, c. 392, s. 56&; Ibid.,
Ce 993
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deemed, should be available to all - not only for the sake of the
patient himself but for the sake of his family and the public at
ljerge. Under the conditions of urban crowding, home-nursing is
less practicable than in earlier times. Also the modern

hospital, with its range of §pecialized services, can give the
patient attention which he cannot secure under the most favourable
hame-nursing conditions. This problem has been met im the usual
way - the central government makes grants to the general hospitals.
These are generally on a per patient per day basis: With this

aid comes supervision, Hospitals receiving aid may not reject
charity patiemts. They are generally required to make returns,

to submit to inspection by provincial health officialsc(44)ln the
feudal period, cities and guilds purchase& immunities with gramts
of money. This process seems to have been reversed in the
twentieth century.

Individuaiistic society has made great progress in
sorigalizing risks by insurance. One of the most serioucs risks
facing the individual is illness and the insurance principle has
been applied to it in many countries, being made compulisory for
the wage earning groups. Besides spreading risks, its contri-
butory features involwe a method of individual saving fcr
emergencies. State and employer contributions swell the fund.
Combined with the fact that thé fund can secure competent medical
services mecre economically, this device meams that a tetter
medical service is provided for the participating group as a %hole
at & much smaller total coot than would be possible under con-
ditions of rugged individualism. This is of immense importance
iz the 1low income groups amd it is at least plausible to argue
that the prospects of greatly improved health conditions in this
group make publie eontributions to such health insurance schemes

8 sound investment.

(44) Revised Statutes of British Columtia, 1924, c, 106, s.5;
Revised Statutes of Saskatchewan, 1920, c.212; Revised
Statutes of Nova Scotia, 1923, c¢.54; Revised Statutes of

Ontario, 1937, ¢.390,




= 108 =

Although it was introduced in England as long ago as
1911, it has seemed to carry social provision for health further
<nan we were prepared to go until the present decade., Its impli-
cations for the medical profession are, of cou:se, debatable and
the coolness of the professioan towards it has contributed to the
gmtponement of experimenz. ﬁowever, Alberta in 1935(45)and
gritish Columbia in 1936(-6)enacted health insurance acts. Both
rrovide for é health insurance commission to administer the fund
shich is to be built up from compulsory contributions of wage-
cerners and employers. The m=ain difference between the two schemes
is that the former contemplates piecemeal adoption by districts,
:fter a majority of those concerned in the district have voted in
syour of its application while the latter is to have province-
7ide operation on proclamation by the Lieutenant-Governor in Council.
:s yet, neither of these schemes have gone into operation. Whether
they will be brought into opecration and whether similar schemes
711 be adopted in other provinces, belongs to the sphere of
rrophecy. A full treatment of the problem of health insurance will
te found in Dr. Grauer's study on public health activitles.

However, the trend of the last 75 years should be clear
‘rom what has been said in this section. It has moveé constantly
towards the making of wider sociel provision for public health -
‘he spreading of the risks of disease over the scciety a&s a whole.
{t is true, ¢ course, that this movement has got some drive from
furely humanitarian impulses. But more calculating reasons have
erried great weight. The development of the modern specialized
economy has resulted in widely unequal capacity of different local
‘ommunities to meet the burden of social services demanded. At the
$ime time, it has teen rcalized that the ill-health of some, in an
irban and highly mobile society, is a menace to the health of all,
isease redunes the efficiency of the so-iety, a truth which the
‘Iscovery of the Csarmy during the War has driven home in a most
:reeful manner.

45) Statutes of Alberta, 1935. c. 49.
'46) Statutes of British Columbia, 1936, c.23,
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The War had another very significapt influence on
public health development. The fact that, for the first time
in history, vast armies were kept almost entirely free of serious
disease, demonstrated the effectiveness of preveﬂtive medicine,
It dawned upon us that a high degree of public health can be
secured and the C3 proportion of the population greatly diminished
at a price. The public, as a whole, are becomirng increasingly
willing that that price should be included in the overhead costs
of government. At the moment, the tendency is to make the
province the financial and administrative unit for this purpose.
The movement towards increased participation of the provincial
governments in health activities is due, in considerable measure,
to the unequal capacity of the municipalities to carry the burden.
In so far as unequal capacity to maintain health, and other
services manifests itself as between different provinces, the logio
of the development discussed has at times led to the spreading of
some of these costs over the country as a whole and points to the
increasing participation of the Dominion government in health and
other similar services. Thus far, however, the participation of
the Domirion government has consisted almost entirely in giving

e lead and temporary assistance to the provinces in meeting their

heal th problems,
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VII CONTROL OF INCORPORATIONS AND THE SALE OF SECURITIES,

Under a free economic system, the individual is allowed
to draw from the national income, in competition with others, as
larée & share as his talents and a variety of fortuitous circum-
stances enable him to take. He is also permitted to meke his own
determination as to how much of it he will save and in what way
his savings will be In~ve s%ed. That is to say, the function of
providing capital is decentralized and dispersed among many people,

The logical counterpart of individualism on the saving
side would be complete individualism on the investing side - each
individual employing and mAneging his savings in some >ntarprise
0f his owns During the last century, the relative importance of
isolated individual enterprise has wapidly decreased. This is
due largely to the advance of industrial technique° The use of
machinery and the economies of large gscale productioﬁ have
required great accumula*ions of capital for the operation of s
single unit of”prqduction = accumulations which were far beyond
the resources of any one or even a few individuals to supply. And
-eyen where one individual could supply the vast sum required, it
‘was generally imprudent to venture SO0 large a sum in a single
enterprisé. Thas it is imperative for-our present mode of pro-
duction, to reassemble for investment the saved portions of the
incomes which have been dispersed;

The most important device for this purpose is: the joint
stock company in which a larée number of investors emtrust their
savings to the management of a few individuals, These companies
are constantly growing in numbers, in the size of their operations
and the complexity of their financial structure. As economic
opportunities become more difficult to calzulate and as the
corporate device flowers in all its intricacy; it becomes more
and more difficult for the average investor to assess the merits
of the alternative ventures which solicit his funds. At the very
time when he is campelled more and m3re to seek out corporate

securities as an investment, he becomes less able;, by his own

efforts, to amass the information nscessary for an appraisal., With
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respect to the complicated financial structure of the giant
corporation, he would not always have the ability to sppraise,
even if he had the information.

Having selected his investment with as much care as
possible, his difficulties are by no means over. He has put his
property into the hands of other individusls for them to manage
and that always puts him at the mercy of those he trusts. It has
always been found necessary to fix such individuals with special
duties and obligations. But it is not possible to take the easy
road of equating the position of the company director with that of
& trustee, because the object of the joint stock company is not
secyrity but an adventure fraught with more or less peril.
Controls of a somewhat diffefent nature must be devised,

The lagt fifty years have seen constant experiment with
means of cantrolling the use of the corporate device, Regulation,
as far as the Dominion is: concerned, has had three main objectives,
The first has been to seoure the disclosure of matértal information
to prospective investors at the time of incorporation or issue
of securities., The second has been to secure to shareholders the
right to full and accurate information respecting the affairs of
the company and the right through meetings, whether special or
general, to get action on the basis of that information. The
third has been to provide some protection to creditors through
the providing of inform;tion and the forbidding of the grosser
kinds of raids oh the qapital of the company. A fourth objective
appears to be emerging, if one c&rn judge by recent legislation.,

It is to impose some limitations on the classes of shares and on
the use made of voting rights and other privileges which are both
mystifying to the p®blic and useful as instruments of meanipulation,
An examination of the development of company legislation in the
provinces shows a concentration on the same objectives, But, of
course, the provinces did not proceed uniformly nor at the same

pace as the Dominien,

A great deal of this regulation has been instituted merely
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by a change in the law, leaving enforcement to the courts. Far
example - the stringent 1i1ability of directors for untrue state-
ments in the prospectus was established by an alteration in the

leaw of tort. 1In such cases, no additional functions are saddled

on the executive branch of government and there is no increase of
government activity as the-term is used here. The discussion which
follows, therefore, will touch only those points where an increase
of adminiétrative authority has been established in the effort to
protect investors and others dealing with joint stock companies.

A grant of incorporation must be sought from an executive
officer - the Secretary of State in the Dominion, the Provincial
Secretary or a Registrar of Joint Stock Companies, as the case
may be, in the provinces, Normally, he has no power to refuse an
application which is satisfactory on its face; his duty is
limited to the ministerial one of seeing that formal requisites
are met. At the time of Confederation, this was his sole function.
Since then, he has got power to require the filing of a wide
variety of information both before and after incorporation. This
information is not in aid of wide inquisitorial powers which he
Possesses over the company. The object is to make certain
important information availsble to those who are interested in the
affairs of the company. 1In addition, he has acquired limited
powers of intervention in special circumstamces.

A sufficient indication of the nature of these additions
to administrative powers and duties can be gathered from an out-
line of the more important ones given to the Secretary of State
respecting Dominion compenies. The first Dominion Companies Act
of 1860(1)15 silent op matters of this kind, This act was recast
in 1877, Any contract providing for the issue of shares for a
consideration other than cash was required to be filed with the

(2)

Secretary of State. Any increase or decrease of capital by the

(1) Statutes of Canada, 1869, c. 13.
(2) Statutes of Canada, 1877, c., 43, s8.83,
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company became subjeect to his being satisfied of its expedieney
3

and bona fidese.

In 1902 the directors were required, if requested by
him, to file a summary setting out the share capital position of
the compané%) In 1917 an annual summary became compulsory and
its réquired content was much expandeé?) Any company offering
shares to the public was required to file a prospectus or a
statement in lieu of a prospectus, containing certain information,
with the Seecretary of Staté? At the same time, companies were
required to make returns to him containing particulars of the
securities given by them to secure borrowings and he was required
to keep a register of corporatec mortgages and chargeé?)

Where the company feiled to appoint an auditor to
conduct an annual audit, he was cmpowered to do so and to ensure
the auditor of a full access to the books of the company. Further-
more, thec Sccretary of Statc got power, at his discretion, to
appoint an inspcctor of the company's affairs om the application of
what he decmed to be a sufficient minority of the shareholdoré?)
It is worth noting that this latter power had previously becn
invested in a couré?) Herg again administrative discretion has
ousted judicial authority.

Later amendments have expanded the variety of information
which must be contained in the prospectus and various returns which
mst be fileé%g) A devclopment, similar to that outlined abovezll)

can be traced in the provincial legislation respecting companies,

——

(3) Ibid., c. 43, s, 23,
(4) Ipid., 1902, ¢, 15, s. 89
(5) 1Ibid., 1917, c. 25, s. 13,
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(9) Ibid., 1902, c,15, s. 79.

(10) see Statutes of Canada, 1934, c.33; as -amended by 1935, 0.55.

\11) e¢.g. see The Companies Information Act, "Statutes of Ontario,
1928, c. 53; Statutes of Qucbee, 1930, co 87,
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1t differs somewhat in detail and generally - though not glways -
moves morc slowly to experiment than that of the Dominion.

In addition to incorporating and exercising some super-
vision over their own companices, the provinecs requirc that all
vextra-provincial" companies. carrying on busincss in the province
must rcgister or sccure a liconcéTZ) Thesc provisions arc revenue
rather than rogulatory mcasurcs amd necd not be discussed here.

It is, however, importent to point out that thcse provisions
generally impose upon companies incorporatcd in a foreign country
or in another proviﬁce much the same obligations with recspect to
prospcetus and annual rcturns as apply to locally incorporated
companioé%g)

From time to time therc have becen attcmpts by the
Dominion and the provineccs to gct uniformity in companies'
lcgislation., In the past thcsc cfforts have not mct with succecsse
Narked progrcss with an ambitious programmc of uniform lcgislation
is bcing madc at the present timc by a committec sct up by the
Scerctary of State following a resolution unanimously adopted by
thc Dominion-Provincial Confercncc of Deccmber, 1935. This work
has procccded under the assumption that thc prescent division of
Jurisdiction over company law will continue, and its objccts are to
draft a uniform companics act which might bec adopted by the
Dominion Parliament and the provincial legislatures and to provide
for greater uniformity and simplicity in administration. Thus
it has been proposed to cstablish a central burecau et Ottawa which
yill facilita?e cxchange of information bctween security
ecommissioners., A certification of investigation by one security
commissioner could then be accepted by commissioners in other
provinces, thereby eliminating duplication of edministrative effort
end cxpensc as well as delay. Similarly a grecater dcgreec of
uniformity in company rcturns is sought. S
(12) c.g. scc Reviscd Stetutcs of British Columbia, 1936, c. 42;

ss. 178-203, Thec provisions in the othcr provinccs arc broadly
similar,

(13) Scec Notc (11) above,
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The rapid economic development of the first decade of
this century produced a heavy crop of ill-starred corporate
ventures, This gave rise to a demand that more drastic measures
should be taken to curb the fraudulent and grossly optimistio
flotationé of corporate securities, The incorporation acts
provided little more than a degree of publicity. From 1912 on,
several provinces resorted to administrative control of the sale
of shares and other seouritieé%4) These acts forbade any person
or company to offer the securities of any company for sale in the
province until a licence or certificate had been secured, Before
a licence would be issued, detailef particulars of the company's
project and financial position were required to be filed with the
Public Utility Commission, the Local Government Board, or some
other executive body. If that body found the company to be
solvent, its internal structure and proposed enterprise "to provide
for a fair, just and equitable plan for the transaction of
business,,.", it would ther issue a certificate to the company
and a licence to its agents or salesmen, Otherwise, a certificate
would be refused and under certain circumstances, a certificate
elready issued, could be cancelled,

The constitutionality of this legislation, in so far as
it applied to Dominion companies, was challenged in the courts

(15)
and found to be ultra vires, Thus the province was denied

control over a Dominion company seeking to sell its shares in the
province, At the same time, it was fairly clear that, once the
shares of a Dominion company had been sold outright by the company,
Dominion legislation, which sought to control the resale of those
shares to the public by a broker or investment house, would be
equally unconstitutional., As it was becoming increasingly the

normal practice for companies to sell large blocke of their

(14) e.g, see Statutes of Manitoba, 1912, c¢.75; Statutes of
Saskatchewan, 1914, c, 18; Statutes of Alberta, 1916, c, 8;
Statutes of Quebec, 1924, c. 64, ~

(15) Lukey v. Ruthenian Farmers Elevator Co,, 1924, S.C.R,538;Attorney-

General of Manitoba v, Attorney-General of Canada,1929, A.C, 260,
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sscurities outright to brokers and investment houses, another

-ethod of control was sought out,

This challenge to legal ingenuity brought forth the
security Frauds Prevention Acts, the principle of which has
wcessfully withstood the scrutiny of the Privy Counclile) The
germ of the idea on which these acts are based is to be found in
¢ Nova Scotia statute of 1924, providing for the registration of
:mkerél7) This act was never put in force but the principle of

~ (18)
it was amplified and expanded in the Ontario act of 1928, The

‘ntario legislation has since been copied by the other provinceé%g)
In substance, this legislation forbids anyone to carry
:n the business of trading in securities unless he is registered
mder the act, In some provinces, a special security frauds
commission, in others, the Attorney-General, is charged with
mministrgtion and enforcement, Every applicant for registration
wmst furnish such bond as the authority requires, the bond to be
forfeited if the broker is found to have committed a "fraudulent
2t", as defined by the legislation,
The authority can refuse an application for registration
N any grounds‘which it thinks suffiocient, It is given a widel
ower to investigate any aiiegation that a "fraudulgnt act"
zas been or is about to be committed, This phrase is so defined
¢ to cover almost gll the devices by which fraudulent stock
»romotions are foisted on the public as well as some of the more

sbjectionable practices in which some brokers engage on their own

\

\16) Mayland and Mercury Oils Ltd, v. Lymburn and Frawley (1932)
-. W, W, R, 578,

\17) Statutes of Nova'Scotia, 1924, By 18,

\18) Statutes of Ontario, 1928, c. 34,

19) e, g. see Statutes of Nova Scotia, 1930, c. 3; Statutés of
Tltlsh Columbia, 1930, c, 64 ; Statutes of Quebec 1930, c, 88;
Statutes of Saskatohewan 1930 Cs 74,
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account,

Upon being satisfied of the commission.of a "fraudulent
act" or -its immincnec, thé authori ty may suspend the registration
of the offending broker, foveal the schemc to the public and
sccurc an injunction againsf further trading by the culprit.
somec specific brokcrs!? practices such as sclling ggainst
customers' orders arc forbidden. Those provinees, Wwhere stock
exchanges exist, have made the stock exchanges responsible for
sceuring en annucl eudit of the finencial position of brokers
treding on the exch&ngé?O) In thc other provinces, the authority
charged with cdministration of the act, is empowered to seccure
an annual audit of brokcrs! bookéfl)

The Security Frauds Prcvention Acts have & two-fold
purpose. They provide for the rcgul~tion of brokcrs and the
recvclations of the carly days of the depression showed that
rcgulation of somc kind was nccded. Their main objcct, howcver,
is to put a curb on thc fraudulcnt flotatipn of securitics.

How far thc wide powers which theoy give will encble & government
to discourage onterprisc which it merely thinks unwise is difficult
to say. However, it is clear that a government which rules to say
thet certain enterprises are unwise as distinet from fraudulent

is both stifling the experimental procedure Dby which we make
progress and prepering itself to.direct and to guarantece economic
development, A'public policy, which is committed to the system

of free enterprise, must err, if at all, on the sidec of liberalitye.

The state cannot safely go further than to check actual
freud, rcquire full publicity and insist upon an intelligible

and rcasoncble corporatc structure without acquiring some dircct

rcsponsibility for the success of the venture, _
[20) ontario, Quebec, and British Columbia, As to Onteario,
scc Statutes of Ontario, 1930, c. 39,

(21) Nova Scotia and Saskatchewan. “As 1O the latter, sce
Statutes of Saskatchewnn, 1931, c.76.
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VIIT - REGULATION OF INSURANCE, TRUST AND LOAN COMPANTES

The regulation of insurance, trust and loan companies
is a case of the regulation of business and, therefore, might
be considered under that general headiné%) However, certain
peculiar considerations appiy to these businesses just as to
public utility enterprises and it seems preferable to treat them
separately;

Insurance performs an immensely important function in
an individualistic society. Where individuals are given the
adven tages of personcl freedom, they must, to & great extent,
assume the burden of possible misjudgments or misfortunes.
Naturally, everyone is osnxious to evade or, &t least, to spread
these risks. Life insurance spreads the risks of mere living
as well as those involved in the assumption of social obligations,
It has also become the least unpopular method of practising thrift
and therefore of great importnnce. In the scme way, insurance
is used more and more widely to cover business risks. It would
be difficult to estimrte how far it has nided economic development.
liony risks, which would otherwise have daunted private enterpr;se
end prrrlysed development have been t~ken corc of by insurance.

In Canada, the development of insurrnce has token place
almost entirely since Confcderation. Fire cnd marine insuranece
were recofnizcd businesscs before thet timebut they were on a very
sm.ll scnle. Thé phcnomenal growth of lifc insurancc did not come
until after Confederntion. Thoerc does not appear to have becn any
regulction of life insuranec prior to that dote and such rcguletion
as therc was of other forms of insurance wos of & very simple

(2)

naoturc,.

(1) sec Section XI of this Study.

(2) sce Statutes of Canada, 1860, c. 33,
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Regulafion of the insurcnce, trust end lo2n businesses
hcs been of threc distinct types. In the first plece, governments
nocve alweys imposed specirl conditions upon thc grents of corporate
privilégcs to persons entering this field. Special strtutes
governing the incorporation of insurance, trust and loan compapies
neve becn cnacted by the Dominion and by most of thc provincese
seecondly, insurance, in particular, is what may be cnlled a
sophisticrted commodity. The ordinary purchaser does not understand
thc signific~nce of many of the provisions which the company,

a spccialisf in thesc matters, has introduced into the_contract.
This means an inequality of bergaining position where the maxim,

coveat emptor, loscs its validity. Consequently, therc has becn

rcgulntion of the terms and incidents of the contract. The
constitution allots such matters to the provinccs and ecach provincc
nes cstablished a varicty of conditions ond o number of incidents
to be implied in cvery insurance contraé%z This has becen entirely
rcguletion by law, cnforcement being left to private initiantivec in
thc ordin~ry courts.

The third type of regulation has becn conccrned with
trying to sccurc thc solvency of insufﬂnco companies through public
supervision. Thosec sceking the protcction of insurancc arc rarely
ablc of thecir own cfforts, to judge of thz financial strength
and probity of the insurers. These vital mettcrs arc hidden in an
unseecn environment ot which they can only gucCsse Furthermore, the
contract of life insurance, by its very naturc, puts the insurecd
ot en additional grave disadvantagc. He is obliged to perform his
part of the contract now, while the insurer postpones his
performance for, perhaps, fifty years. For aught the insured
knows or can do, the insurer may abandon its present business

caution and becomc insolvent long before the fifty years clapsco

(3) e.g. scc Revised Statutes of Ontario, 1937, c. 256, Parts
IIT to IX inclusive.
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This explains the insistence that the state should intervene and
add its weight to the integrity, ceution and wisdom of the insurer
so that the insurer will still be in existence and able to pcrform
when his obligation matures.:

Similar, thuugh'not such overwhelming considerations
apply to trust and locn compénics. Both erc entrusted with the
cerc and invostment of the funds of othcrs, emounting to many
times thecir éapital and the argumcnts which led to the rcgulat;on
of banking sufficed to© bring them under governmgnt supervision,

Governments have becn given a considerablce mcasurc gf
control over thc opcrations of these thrce kinds of companics.-
Generally spcaking, it consists in requiring a spceiel licence,
to bc grantcd only on ccrtain conditions, & dcposit of a considcrable
sum and a ocarcful limiting of the type of the sccurity in which
they may invest their own funds or the funds entrusted to their
carec. In eddition, they arc required to meke annual returns, to
throw their books and rceords open to inspection by government
officials. They are, at all times, subjcct to the canocllation
of their licences, if their solvcncey is docmed to bo imperilled
by the officials who mokc thesc investigations.

This typc of rcguletion appcars to have begun in 18654)
when forcign firc insurance companios werc rcquircd to sccurc a
licenee in order to carry on business in thc Province of Caneda,

On the assumption thot it hnd powecr to rcguletc insurance, the
Dominion Parliamonf rcpenlod this early cct in 1868 and provided
that n11 insurocnce companies must sceurc o liecnce from the
Yinister of Financé?) Provincial companics doing business

folcly in their home province were cxccpted and never since has
the Dominion tricd to rcgulate them. The licenec was conditional

°h a deposit and the posscssion, by forcign companies, of a

—

4) See note (2) avove,

3) stotutes of Connde, 1868, c.48.
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certain amount of unimpaircd capital. A1l companies wecre required
to filc annual statcmcnts with the Minister of Finence, who, in
turn, was obliged to lay thom beforc Parliemont. That is to say,
lcgislative rather than administrative supcrvision‘was contomplated,

Administrative subervision came in 1875 when the
appointment of a Superintendent of Insurance was authorized "for
the efficient administration of the insurance business"fs)

Eis main duty was to examine the companies® statements as to

their effairs, investigate fully their financiel position where

he thought necessary and report serious situations to the Minister
of Finance who might take steps to cancel a company's licence,

In the same year the control of the Superintendent was extended
over life insurance companieéz)

By 1906, a list of authorized investments for insurance
companies had been established and investment in foreign securities
had been brought under controi?) In 1917, as & result of a Privy
Council decisioé?)the Dominion relinguished its claim to supervise
provircially incorporated companies but continued and extended its
provicions with respect to Dominion and foreign companieé%O)An’
examination of the Revised Statutes of 1927 shows a further
consolidation of control. If at any time, & company‘*s Canadian
liabilities exceed its assets locally situate in Canada, its licence
ray be withdrawn if the deficiency is not made good. The Super-
intendent is'authorized to appraise assets which he thinks are over-

valued and he can require Canadian companies to .dispose of un-

authorized investments. Life companies are required to maintein &

———— = —— - —— — —— .- -

(6) Ibid., 1875, c.20.

(7) 1Ivid., 1875, c.21.

(8) Statutes of Canada, 1906, c.34,

(9) Attorney-Genersl of Canada v. Attorney-General of Alberta (1916)
26 D.L.R. 288,

' (a)
(10) stetutes of Canada, 1917, c.29, ss. 2 , 4,
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reserve for unmatured obligations and the Superintendent is given
considerable powers in connection therewitéfl)

These interventions are all obviou§1y aimed at safe-
guarding the solvency of insurance companies, Therefore, when
the.Pfivy Council decided in: 1932 that the Dominion had no power
to regulate insurance companies under the headings of "aliens"
end "regulation of trade and commercesizgarliament merely shifted
its ground to "bankruptcy and insolvency" and based substantially
the same structurc of regulation on this new foundatioéES) of
course, the question whether much of this regulation of highly
solvent companics can be supported as lczislation on bankruptey
and insolvency has not yet been judicially considered.

Dominion regulation of trust and loan companies begen
in 191&%4) Except for the requircment that British loan companies
must scecurc a liccnce from the Secretary of Statéi5)the Dominion
hes limited its intervention to companies with Dominion charters.
Thce number of companics scecuring Dominion charters and thus making
regulation of them by the province more &i fficult persuaded the
Dominion to establish uniform regulatioé§6) In 1914, such companies
werc required to make annual returns and became subject to
inspection by government officials.. Trust companies were limited
to a list of authorized investmentse.

In 1920, the supervision of these companies was handed
over to the Superintendent of Insurance and they beceme subject
to substantially the samc scrutiny of theilr financiel position

(17)
as alrcady cndurcd by insurancc companicse In 1922, loan

(11) Revised Statutes of Caneada, 1927, 6+101,

(12) Attorney-General for Quebec v. Attorney-General for Canada,
1932, A.C. 41l.

(13) sStatutes of Canada, 1934, cc.27, 36,45,
(14) 1Ibid., cc. 40, 55, _ .
(15) Sce Revised Statutes of Canada, 1927, c. 28, $5.99-105,

(16) House of Commons Debates, 1914, pp. 1125-30,

(17) Statutes of Cenada, 1920, cc.l4, 21.
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(13)
companies were limited in their ghoice of investments and the

superintendent was given power to requirc disposal of uneuthorized
investments and to appraisc overvalued rcal property of any trust
or logn compané%g) Finally, in 1927, these companies werc required
to teke oﬁt an annual licence which the Minister of Finance might

(20)
refuse-on certain grounds,

Provincial regulation of insurance companiecs began
with the small provinecial companies which the Dominion never
attcmpted to touch. The case of Ontario which has been the main
competitor with the Dominion in the insurance ficld may be sketched
here. 1In 1876, the legislature first intervened and required all
insurance companies without a Dominion licence to secure one from
thc Provineial Trcasurer. A deposit was required and powers of
inspcection werc given, ZEach company's annuel report wes to be laid
beforec the legislaturc and provision was mocde for application to a
court for a winding-ur ordcr against any compeny which was
fincneielly unsouné?l)

This combinntion of lcgislative and judicial control
is an éxcellent cxamplc of thc Whig ideal of government which
still dominatecs our thcory but not our practice. This field, like
so many others, came morc and more to demand cxpcrt and continuous
supcrvision. Accordingly, by 1887, provision had been made for
an Inspcector of Insurancc upon whose report the Provinc%al .
Sccrctary was authorized to suspend and canccl licences, By 15123
& Department of Insurancc with a Superintcendent had been provided

(23)
for and thec Dominion structurc of regulation closcly copied,

(18) Ivid., 1922, c. 31.

(19) Ibid., 1922, cc.31, 51,

(20) 7Ivid., 1927, cc, 61, 72,

(21) statutes of Ontario, 1876, c. 23, . _
(Bé) See Recviscd Statutes of Ontaris, 1887, c. 167,

(23) Sec Revised Stotutes of Ontario, 1914, c. 183,
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When doubts becgan to be ¢hrown on the validity of the
Dominion regulation of insurance companiog, the province extendeq
its liccneing provisions to all companics. It provided, however,
that licceneccs should issuc as a mattcr of coursc to Dominion
liccncceé?Q)In addition, thc province has come to cxact liccnees
from all insurancc agcnts, Brokors, ad justcrs and underwriters
agoncioé?S) Generally spcaking, thesc liconsing provisions arc
as nuch rcvenue as they arc recgulatory deoviecs.

In 1897, Ontario bcgan to rcguletc the financial affairs
of trust and loan companieé?e) Teking into account thc lcgislation
of later ycars, thc pattern cstablished is esscntially similar to
that of the Dominion in the samc ficld; annual liccnces and reports,
e list of authorizcd investments, inspection and cancellation of
licence on adversc report of the inspector, eté?v)

O0f the othcer four provinecs spccially studicd, British

(28) (29) (30)
Columbia, Saskatchcwan, and Qucbec have provided for a
substantially similar structurc of rcgulation, though nonc of
them cntered the ficld as early as Ontario, British Columbia
did not providc for thc administrative control of loan companics
uvntil 192&31;nd Saskatchcwan lcft both trust and loan companies
frce of any closc and continuous rcgulation until 1936£52)As if
neking up for lost timc, her new lcgislation provided, in addi?ion,
for ecxtensive control of investment companics on similar lines,

Quebcc, while providing for thc liccnsing of loan companies, hes

(24) sStatutes of Ontario, 1924, c¢. 50, s. 25 (7) .

(25) sce Revised Statutes of Ontario, 1927, c. 222,

(26) statutes of Ontario, 1897, cc.37, 38.

(27) Scc Revised Stotutes of Ontario, 1937, c. 257, _

(28) sStatutes of British Columbiz, 1911, cc. 9,26; 1913, c. 33;
1914, ¢, 13 scc now Rcviscd Stetutes of British Columbia, 1937
cc. 45, 133,

(29) stotutes of Saskatchewan, 19135, ¢, 373 1915, 0}15; sce now
Revised Statutes of Saskatchewon, 1930, c.;Ol.

(30) Revised Statutes of Qucbec, 1925, cc,243; 248.
(31) statutes of British Columbia, 1927, €.62.
(32) statutes of Saskatchewen, 1936, c.31,
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(33]
taken no substantial power of regulation, Nova Scotia stands

outside this pattern as far as the regulation of insurance is

concerned. In 1918, she gave up the attempt to regulate insurance

end provided that all companies doing business in the province
(34)

must hold a Dominion licence.

The nature of the insurance, trust and loan businessecs

-7

is such that some public supervision is necessary. This super-
vision has becen mainly directed at trying to maintain the solvency
of the companics cngaged in the business. The state does not
guarantce that they sholl rcecmain solvent but rather seceks to
prcvent insolvency arising from practices which long cxperience
has shown to bc dangerous. Thus they are made subject to liccncc,
compeclled to maintain certain reserves and limited to certain
typcs of investment. Frequent reports and periodic imspection

arc provideq for in order to cnsure the obscrvance of these

regulations,

(33) Rcvised Statutes of Quebece, c. 252.

(34) statutes of Nova Scotia, 1918, c, 15, Provincial regulation
of trust and loan companies, similar to that found in Ontario,
is provided for, Sce Revised Statutes of Nova Scotia, 1923,

cc, 181, 182,
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IX RAILWAYS, HIGHWAYS AND PUBLIC UTILITIES.

Before the coming of the railways, the raintconance of
trunk roads was dictatecd by military amd political consid-
erations., These main roads were therefore a matter of anxious
concern for tho governnenﬁé in the different colonics. Some
werc'constructed by the governcents with thesc considerations
in nind. Others were built by turnpike trusts with the aid
and encouragenent of the‘governments. Local roads were of
rinor importance in the scheme of things amd were left to the
initiative of the localitics which used thééz When extensive
railway dcvclopment began about 1850, it diverted the atten-
tion of governments fram the highways. Railways prozised an
irmensely better mcans of rapid communication between distant
parts of the country. They also promised to opcn up the
country for an cconomic dcvelopment which would have been )
quite inmpossible under the older methods of transportation.

Thus, by the timc of Confedcration, roads had rcceded
to the status of local works and undertakings. Their
principgl function was to furnish systcms of local cormuni-
cation and to act as fcecders to the rapidly developing railway
system. Central governmcnts displayed little more than a
nild interest in ther until the beginning of the twentieth
century. On the other hand, they continucd their policy of
encouraging the building of railways with loans and subsidies.

Although complaints about excessive railway rates began
as early as 1860, any concern which this may have ceused was
compietely overshadowed by the desire to pnsh construction as
rapidly as possible. In so far as regulation was considcred
to be a problem, two answers suggestcd themsclves. The first

was that competition between lincs would be a sufficient

(1) Canada and its Provinccs, Vol. X. pp. 359-65.
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regulator, The second showed some distrust of this laissez-
faire belief by putting in railway charters a pProvision that
dividends should not exceed & certain percentage on the (3)
capital stocku) The figuro was generally placed about 15% °
and as long as this optimistic mood prevailed there was
no opportunity to test the effectiveness of the limitation.
The Railwaj Act of 1859 diq provide that the tolls fixed by
the company were sub ject to the approval of the Governor in
Council + but this clause appears to have remained a deagd letter,
Apart from this provision and s few others enabling government
inspectors to secure adequate safety precautions in the operation
ol the road, the act is & general clauses act, respecting
the incidents of incorporation, and the procedure to be
followed in incorporating companies.

| Complaints about excessive rates continued to grow,
Tie abuses which had marked the free conduct of the railway
business in other parts of the world appeared also in Canada,
Discrimination between dif ferent localities and between
different individuals became common, These were hidden from
view by secret rebates and drawbacks of various kinds,
Roads enjoying a monopolistic pooition failed to maintain
reasonable accommodationh(S) And when extensive amalgemations
in the eighties began to reveal the logic of monopoly which
is inherent in the nature of transportation enterprises the

public faith in competition as a regulator faltered and the

————— e - S

e e — e e e e —————

(2) Ibvid., vol. X, PP. 469-70.

(3) e.g. See Consolidated Statutes of Canada, 1859, c,66, s. 118,
(4) Ibig., s. 28,

(5) See Report of the Royal Cormission on Railways, 1888, (2nd
Session) Sessional Papers of Canada 8 A,
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(6)

demand for regulation became insistent. Legislative
regulation had been tried in the United.States but had fa%l?d
because no authority had been provided to enforce the law.v
Eagland had experimented with judicial control by placing a
disbretionary power in the ﬁands of the judges. This device
had been abéndoned because railway regulations presented
highly technical questions which required the attention of
experté?) In both cases, reliance had come to be placed upon
an administrative commission, appointed by the government but
not undeyr its direct control in its daily work.

A Royal Commission was appointed in 1886, It reported
that more stringent regulation was desirable and declared
itself in favour of an administrative authority, though not _
quite convinced of the advisability of an irresponsible commissggg.
Accordingly, the Railway Act of 1888 conferred on the Railway
Committee of the Privy Council the power to regulate rates and to
decide disputes which arose respecting them. In addition railways
were required to maintain reasonable facilities and to abstain
from discrimination between persons and localities and from unjust
preferences. The Railway Committee was given power to decide
disputes respecting these matters - to give concrete meaning to
these general expressions in particular cases. It was also given
a limited power to(?gﬁe regulations respecting maintenance and

operation of railways.

This body proved to be unsatisfactory. Its personnel

kept shifting with political fortunes and it made a political

(6) Canada and its Provinces, Vol.X, p.470.

(7) Mosher and Crawford, Public Utility Regulation, p.16

(8) Robson, Justice and Administrative Law, pp.92-101.

(9) Report of the Royal Commission on Railways 1888, op.cit.

(10) Statutes of Canada, 1888, c¢.29, ss.1l, 223-40,
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approach to technical questions., Agitation continued uﬁtil an-
other investigation was undertaken at the turn of the century.
As a result of its recommendations, the Board of Railway Commis-
sionersj formally independent of political control, was set up in
lQOLJ:fl‘l This body inherited all the powers of the Railway Com-
mittee and it acquired - then and at subsequent dates - a great
many mg}e as wellle) The Board has power to hear and determine
any application alleging the failure of a railway company to carry
out any of its statutory obligations - a wide judicial authority
over disputes arising out of railway operation. A very extensive
power of making rules and regulations for the construction, opera-
tion and management of railways has been conferred upon it, Further-
more, farm, highway and rai_way crossings, Jjunctions, spurs, bridges,
wharves, tunnels, telegraph and telephone lines constructed by a
railway company must have its approval. The railway must provide
traffic accommodation in accordance with its orders, made on the
report of its inspectors, and the Board may prevent the opening
or procure the closing of a.line which is not so constructed as
to reduce the dangers of operation to a level which it thinks
reasonable,

An adequate sketch of this comprehensive administrative
control of railways cannot be given in a few words., Its extent
can only be fully realized by perusal of the Railway Acélg)and the
proceedings of the Board. It applies, not only to railways which
cross provincial 5oundaries into other provinces or into the United
States but also to all other railways which have been declared by
Parliement to be for the general advantage of Canada, The compre-
hensive declaration in the Railway Act of 1885(14)and the fact of
widespread absorption of provincial lines into the two great national

systems have left very few railways outside its control. Its powers

also extend to inter-provincial telephone and telegraph companies

Statutes of Caneda, 1903, c.58,
Revised Statutes of Canada, 1906, c.37.

1)
2)
3) See new Revised Statutes of Canada, 1927, c¢.170.
4) Statutes of Cannda, 1883, c.24, s.0.
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whose tolls and facilities for service are subject to the approval
of the Bourd,

In zddition to those wide regulatory powers possessed
by its creature, the Dominion government exercises other regula-
tory powers over transportation facilities. Since Confederatio? )
therDominion has exercised powers of inspection over steam.boats.l5
These .powers have been expanded from time to time partly for the
protectign of passengers and property and partly for the safety
of seamen employed upon the vessels. The Canada Shipring Act of
1934 reveals the extent of the supervision.(lB) In 1919, the
Dominion government was given wide powers to regulate air trans-
portation. The Governor General in Council was authorized to
prescribe routes, construct and maintain aerodromes. Provision
wes also made for licensing$ regulating and inspecting all ¢rilots,
aircraft and aerodromes,(l7

In the Truonsport Act of 1938, the Board of Railway
Comnissioners became the Bosrd of Transport Comnissioners with
greatly extended powers. Subject to certain wide exceptions,
entry into the business of transporting goods or passengers by
air or by water is made to depend upon the securing of a licence
from the Board. The principal exceptions cover water-borne
transport of goods in bulk and the coastal shipping of the
Maritime Provinces and British Columbia. Generally speaking,
the licence is not to issue unless the Board is satisfied that
public convenience and necessity require such transport service.
Every licence is subject to control by the Board, similar to that
exercised by it over the railways under the Railway Act. In par-
ticular, tclls are made subject to the approvzl of the Board.
Licencees are forbidden to give undue preferences or to exercise
unjust discrimination and are reqﬁired to avoid unreasonable

deley and to provide reasonable facilities. The substantial

determination of dismutes which may arise respecting these

15) 1bid., 1868, c.65.

(
(16) Ibid., 1934, c.44,
(17) Ivid., 1919, c.1l,
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provisions is in the hands bf the Board,

When the federal government came into existence, it
found itself committed to the building of the Intercolonial Railway
by pre-Confederation bargains. This road was built and operated as
a goVernment enterprise. The manner in which it was expanded to the
gigan?ic proportions of the Canadian National Railways need not be
discuésed here. The excessive optimism of politicians and
entrepreneurs contrived to make it easy for the Canadian people to
realize their desire for public ownership of railways. However, in
a vast but sparsely settled country, dependent for national exist-
ence upon an extended transportation system as is Canada, it is
very doubtful whether there was any hope of escape from public
ownership of railways. Public regulation was inevitable and it was
bound to be used to promote the public interest even at the expense
of the railways. The public interest demanded cheap transportation
which is scarcely economically feasible in Canada, Vital industries
which cease to pay are not abandoned; they become a public service.

While the maintenance of public harbours is not & new
activity of governments, it has made added demands upon governments
since Confederation. In the larger harbours, the older method of
administration by a local harbour master under the lcose super-
vision of a central department soon gave way to management by a
harbour commission composed of local persons but directly super-
vised by the Department of Marine, This system in turn became
unsatisfactory. Local pressures interfered with administration in
the national interest. Extremely heavy costs of maintenance and
operation were due, among other things, to competition between
neighbouring harbours for business, Sir Alexander Gibb was ap-
pointed by the Dominion government in 1931 to investigate the sit-
ution and he reported in favour of unified central management

(18)
of the larger and more important harbours, . Accordingly, in

(18) House of Commons Debates, 1936, pp.1£62-3.
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1936 the management and control of seven of the largest harbours
was placed under a National Harbours Boaré%g) A central authority
which can tap the best of technical and scientific competence in
aid -of administration is better equipped for the job. Naturally,
rémote control gives rise to some counterbalancing disadvantages.
For éxample, it is charged that the national board does not show
the vigour and resourcefulness which the local commissions dis-
played in trying to divert traffic away from American ports.,

Many railways were first developed as enterprises of
purely provincial or local interest and this brought the provinces
into the field of railway regulation, In fact the first Dominion
act was modelled on an earlier statute of the Province of Canada.
However, as provincial and local railways were absorbed into the
inter-provincial systems, provincial regulation became of diminish-
ing importance and has now almost reached the vanishing point,

An examination of the railway legislation in the five provinces
specially considered in this study shows that control has followed
the Dominion pattern closely in type and in scope. Administrative
control over rates and service was first given to a Railway
Committee of the Executive Council., British Columbia, Nova Scotia
and Saskatchewan never shifted this control %o other handsEZO)
Ontario established the Railway and Municipal Board for this and
other purposes in 1906.(21) Quebec set up the Public Service

_ (22)
Commission in 1909, But the chief function of these and

e e e —— N — — . —— ——— . ———n ¥

(19) 3tatutes of Canada, 1936, c.42.

(20) See Revised Statutes of Nova Scotia, 1923, c.180;
Revised Statutes of Saskatchewan, 1930, c¢,25;
Revised Statutes of British Columbia, 1936, c.240.

(21) Statutes of Ontario, 1906, c.3l.

(22) Statutes of Quebec, 1909, c.lé, s.23.
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similar bodies later established in the other provinces has
been to regulate public utilities other than rai%g§¥s. Their
activities in this field will be outlined later,

It has already been pointed out that the interest of
the central government had been diverted from trunk roads to
railways before Confederatibn. The provincial trunk roads
fell Into disrepair and the provinces tended to shift respons-
ibvility fof them to county and municipal management, A
similar fate gradually overtook the toll roads because the
companies were unable to maintain them as traffic declined,
Broadly speaking in the period from Confederation to 1900,
the responsibility for the construction and maintenance of
roads fell to the counties and the municipalities.(aé)

This allocation of responsibility did not promote the
rapid development of a system of good roads but it was a
tolerable policy until the last decade of the nineteenth
century. Naturally, the standards maintained by the munici-
palities varied greatly according to the terrain, density of
population, taxable capacity and the ingenuity shown in
getting results from statute labour. However, as long as
traffic was casual and almost entirely local, it could be
assumed that local facilities would keep pace with what were
thought to be local needs.

This condition was a transient one which passed rapidly.
As urben centres developed, they drew into their orbit large
areas comprising a number of municipalities. As communities
grew, communication links between them gained in importance,
Thus the roads in a municipality came to concern many people
who did not live within it. The farmers' interests expanded

with his markets and an improved system of roads was demanded

(23) pp. 134-138, post.

(24) (1938) 51 Eugineering and Contract Record, p.88.
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on grounds of economic efficiency and a vigorous community
1ife.

- Good Roads Associations began to be formed in the
nineties. It was easy for them to show the waste and in-
efficiency which attended the statute labour system, The
first fruits of the activities of these associations is to
be found in the Highways Improvement Act of 1901 in Ontario,
providing for assistance to the counties in improving their
roads.(zs)

When governments began to think about the roads of the
province as a whole, the need for special emphasis on heavily
travelled market roads and a system of feeders, supplementary
to them, made clear the advantages of central planning of
the highway system. After the motor vehicle had linked local
roads to a provincial or wider system, the logic of such a
step became irresistible,

Other factors prevented this central responsibility
for the highways system from being merely a scheme of finan-
cial aid to and supervision of the local authorities,

Perhaps the most serious defect of local enterprise had been
its lack of knowledge of the scientific principles of road
construction. Roads which would meet the needs of the motor
vehicle involved reliance upﬁn engineering knowledge and
techniques not available to the municipality. At the same
time, the develdpment of massive labour-saving road machinery
drew the construction and maintenance of roads into the hands
of larger units. The methods of large scale enterprise became
applicable to the construction and maintenance of highways.
Provincial departments of highways supplanted in a large

degree the unco-ordinated and amateur methods of the municipalities,

(25) Cambridge History of the British Eapire Vol,.VI, p,581.
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Of course, the wisdom of the colossal expenditures
on highways in the last twenty years may be open to the gravest
doubt. The plunging of so much of our resources into magnificent
highways and the construction of hundred-miles-an-hour vehicles
while a large percentage of the population live in slums and second-
hand~cars, will have to search far for its social Justification.
However, when ingenuity took the direction of developing cheap
motor cars instead of exploring, for example, the possibilities of
cheap and attractive housing, the highway frenzy became almost
inevitable,

The motor car brought with it other extensions of the
activities of government. In the first place it introduced
serious problems of public order, The hazards of reckless
driving pointed to the licensing of drivers and vehicles,
The facilities which it put into the hands of the criminally
minded is amply illustrated by the liquor smuggling phase of our
history. The need for a system of easy and accurate identification
of these swift and anonymous machines accounts largely for the
elaborate requirements of registration. These include licensing
of dealers and garage proprietors and the filing by them of complete
and accurate records of their activities, Secondly, when the
use of motor vehicles for transporting passengers and freight for
hire was introduced on a large scale, most of the arguments which
lead to the regulation of public utilities became applicable to
them,

The development of the activities of central government s
with respect to highways and highway traffic can be sufficiently il-
lustrated by reference to the case of Nova Scotia. Until the
beginning of the twentieth century,., the direct responsibility of
the provincial government was limited to "the charge and maintenance

(26)
of the great roads ", Authority for provincial assistance to

— TTEre—m . e @ w e ——— —

(26) Revised Statutes of Nova Scotia, 1884, c.44,
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municipalities also existed on the statute book. Any grants that
were made were supplements to statute labour and municipal super-
visors ‘decided upon the work to be done, the method of doing it
and the adequacy of performanégf) The traffic laws of the day
consisted merely of the rule of the road amd provisions regulating
the ;idthiof vehiclesfzs)

There were attempts to provide informal checks on the
quality of road work done by contract under the supervision of
municipal officers. If two justices of the peace certified that
the work was not properly one, the municipal council was bound to
investigate and decide what deduction, if any, should be made from
the contract pricefzg) Some statutory standards of road main-
tenance were introduced in 1900, However, provincial standards
always seem to call, sooner or later, for provincial inspection
and in 1907 a Provincial Road Commissioner and provincial in-
spectors with considerable power were provided forfSO) This led in
1917 to the Public Highways Act establishing a Provincial Highways
Board to take over the duties of Road Commissioner, It was
giv;n a wide power to make regulations, conduct research into
highway methods, plan a provincial highway system, .set up standards
of construction and maintenance and to take over the control of
road machinery. It was also authorized to appoint a superintendent
of highways in'each municipality and to direct and control his
activities, Municipalities were required to get the approval of

(31)
the Board before embarking on any permanent improvements,

(27) 1Ibid, c.46.

(28) 1Ibid.,c.48.
(29) 1Ibid.,c.46 s.ll.

(30) Statutes of Nova Scotia, 1907, c.Z2.

(31) Statutes of Nova 3cotia, 1917, c.3.
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In 1920, the municipalities were required to secure
plans and specifications from the Board before they could proceed
and the Board was given powers to make regulations respecting
highway traffic.(SZ) Finally, a Depzrtment of Highways undef a
résponsible Minister was established in 1926 and provision was made
for the appointment of a Chief Engineer to be attached to the
Department,(SS)

Meanwhile, the motor car had appeared. 1In 1907, =a
system of licensing and registration was introduced along
with a few simple traffic regulations.(34) In 1914, the regis-
tration of chauffeurs was required(ss)and in 1918, the regis-
tration of dealers.(BG) In 1919 regulation of the load of
vehicles was introduced and various provisions were made about
width of tires and width of vehicles.(SV) A steady stream
of amendments to the Motor Vehicles Act poured out in the
twenties and led to a consolidation of the Act in 1932. Dealers
are now licensed and required to keep records. Garages have been
caught up in the meshes of records and licences. For example,
they must notify the Department of any substitution of enginé blocks
which they may make on any vehicle, A system of inspection to
enforce coﬁpliance is provided., A provincial traffic authority
is set up to manage and supervise highway signs and signals

and power i1s given to the Minister to cancel permits and to

(32) Ivid., 1920, c.47.
(35) Ibid., 1926, c.31
(34) Ibid., 1907, c.44.
(35) 1Ibid., 1914, c.43, s.29,.
(36) Ibid., 1918, c.l12, s.6.

(37) Ibid., 1919, c.1,
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(38)
suspend or revoke licences.

In 1923, the Motor Carrier Act was enacted. It gives
to the Board of Commissioners of Public Utilities power to
regulate all motor carriers operating for hire. It fixes
schedules of rates and classifications, makes regulations for
securing safety and good service to the public and requires a
uniform system of accounts and the filing of annual reports. No
one iéhpermitted to operate a motor vehicle for hire without a
certificate from the Board. The certificste may be refused for
cause as also it may be suspended or cancelled. The Board may
assess special taxes on motor carriers and it requires them to
furnish a bond to cover damage to persons or property through
accident.(sg) In 1927 the Minister of Highways was author%zed to
appoint inspectors to enforce the provisions of the actf4o

The pattern of development resp;cting highways and high-
way traffic is so similar in the other four provinces examined
that there is no need to refer to them separately. The problem
was esgentially the same in all provinces and the response varies
only in minor detail§4l) The only serious qualification on this
is that the nature of the early municipal responsibility varied
considerably from province to province, and that central contrbl
advanced at varying rates. A Department of Highways was provided
for in Ontario in 1915, Quebec in 1913, Saskatchewan in 1917542)
There do not appear to be any significant differences in the nature

and scope of cenpral regulation of and responsibility for highway

development.

(38) Ibid., 1932, c.6.
(39) Ibid., 1923, c.l.
(40) Ibid., 1927, c.27.

(41) For the outline of the development in Ontario,seé Cambridge
History of the British Empire, Vol. VI, pp.58l1-4,

(42) Statutes of Ontario, 1915, ¢.17; Statutes of Quebec, 1913,
c.34; Statutes of Saskatchewan, 1917. c.7.
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The group of industries which are called public
utilities supply services which are essential to the modern
way of life and at the same time they have, for a variety of
reasons, an inherent tendengy towards monopoly. The whole
caée for freedom of economic enterprise from state control
is that competition supplies more efficient and rational
regulation. Where competition fails to work as a regulator
in an industry of serious importance, one of two things must
be done in tke public interest, Either public authority must
intervene to prevent unfair advantage being taken of a monopoly
position or public ownershir and management must succeed private
enterprise.

As already pointed out, we were not quick to realize
that the immense initial capital cost of railway enterprise would
be an effective deterrent to competition, Certain other factors
postponed still further our discovery of the need for regulation
in the other public utility industries. With the exception of the
telegrarh, those which are founded upon electricity, did not come
into general use until late in the nineteenth century, Further-
more the supply of gas, water, electricity and tramway trans-
portation are essentially urban enterprises and any serious
need for regulation had to await a considerable urban development,
Consequently public utility regulation did not become a live issue
in Canada until the dawn of the twentieth century, By that time
the administrative commission had Justified itself as an instrument
for controlling public utilities, Accordingly when the provinces
moved into the field of regulation they established bodies similar
to the Board of Railway Comnissioners, Nova Scotis esteblished

(43)
the Board of Public Utility Commissioners in 1909.

- B s e —

(43) Statutes of Nova Scotia, 1909, c.l,
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Ittook over the powers which had already been conferred on the
governor in Council to regulate telephone and electric light and
power rates544) By 1913 it had been given wide powers over the
ratesjcharged and the services offered by heat, light, water,
power an@ telephone companies. It was given power to value the
property of public utility companies for the purpose of finding
a rate-base and it could require them to keep suitable accounts
and to furnish reports as required, No service could be aban-
doned without consent of the Boardf45) By 1923, this control
had been extended to tramways and the legislature had ruled that
public utilities were to be limited to an 8% return on the fair
velue of their assets, here an area was already served by a
public utility, the consent of the Board became a necessary con-
dition to the establishment of a new competing service in the
e

In 1906, Ontario set up the Railway and Municipal
Board with extensive powers of a similar nature over steam and
electric railways, telephones and telegraph, water, gas,
electric light and power industriesf47 It now includes power to
establish an examination system for selecting motormen for street
railway and to mediate in labour disputes in the industries under
its controlf48) Some of its functions respecting the control of

electric 1light and power services have since been transferred to

the Hydro Electric Power Commission,

(44) Ibid., 1903, c.33; 1907, c.40,

(45) Ibid., 1913, c.l.

(46) Revised Statutes of Nova Scotia, 1923, c.128,
(47) Statutes of Ontario, 1906, c.3l.

(48) Revised Statutes of Ontario, 1937, c.60.
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The Public Service Commission was provided for in

Quebec in 190é49) with power to regulate rates and service
offered by transportation, telephone and telegraph, heat, light
and power companies. By 1925, water and sewage companies had been
addéd to the list and supervisory power extended to control of o
equipmsnt appliances and safety devices of public utility compani82;
In 1935, provision was made for sub jecting the esta?lishment of
gasoline stations to the approval of the Commission,sl)ln the same
year, provision was mzde for the establishment of a separate _—
Electricity Commission to control electric light and power compan?is,

In British Columbia, control over the tolls charged
and some aspects of the service offered by tramway, telephone
and telegraph companies is in the hands of the Minister of Railwé?gz
The supply of water for irrigation purposes is a service of the
public ﬁtility type and British Columbia has established a Water
Board with extensive powers to regulate the uses of water, including
the supply of it to cities and towns. In addition the Water Board
is given power to regulate the tolls and service of electric light
and power companiesf54) It may plece valuations on their property
in order to reach a basis for fixing a just rate and it may order
extensions and improvements of service.

Saska tchewan came later into the field of regulation
of public utilities because most of her important public
utilities were either under Dominion control or publicly owned,

However, in the late Twenties, when private power interests began

— . . o -- - - m—— FoE P - - s T T W e s aer v

49) Statutes of Quebec, 1909, c.15.

50) Revised Statutes of Quebec, 1985, ©.1%.

(51) Statutes of Quebec, 1935, c,13.

(52) Ibid.,1935,c.24.See also 1936,c.12 where provision is made for
abolition of the Public Service Commission,presumably in
favour of the Quebec Electricity Commission,

(53) See Revised Statutes of British Columbia, 1936, c¢.241, ss.257-
61, 283. Control of the tolls of rural tele phone companies
is in the hands of the Minister of Public Works, Ibid.,1937,
c.284,

(54) Ibid., c.305, ss.139-157, 324,
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buying municipally-owned power plants, the Lieutenant-Governor (55)
was authorized to control the rates of public utility companies.,
Municipalities were forbidden to sell their public utilities or
give a franchise to a private corporation without consent of the
Board.(se) Since 1936, no pipe lines for gas or petroleum can be
laid in-Zhe province without its consent.(57)

Thus, in the provinces specially considered here, legis-
lative provision has been made in the last thirty years for
a comprehensive administrative control of public utilities,
The extent to which these powers are used varies widely and it
appears that they are not vigorously enforced everywhere in Western
Canada., In the meantime, the advance of public ownership has
reduced greatly the area over which public control is needed and
the threat of expropriation by public authority is always an
informal control upon the activities of the private monopoly.

The large adventure in public ownership, embarked on
by the Dominion in acquiring the Canadian National Railways
has already been mentioned. Since 1932, the Dominion has
been meking steady pro%gg?s towards establishing a public monopoiy
in radio broadcasting. Early in this century, the Prairie
Provinces acquired or established provincial telephone systemsfsg)
These provincial enterprises were mainly prompted by a desire to
hasten the development of telephonic communication in the newly

opened prairie and to diffuse it more widely among a scattered

population than would have been possible if the service had been

(55) Statutes of Saskatchewan, 1928-9, ¢.10,
(56) Ibid.,1930, c.13.
(57) 1Ibia.,1936, c.32.

(58) Statutes of Canada, 1932, c.51.

(59) Statutes of Manitoba, 1906, c.89; Sasketchewan, 1908, c¢.5;
Alberta, 1908, c.l14,
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provided by private enterprise..

In the other provinces, departures from private owner-
ship of telephones have been limited to municipal enterprise,
"Gas and water socialism" has made great headway in all provinces
in watér, gas, electric light and power and tramway enterprises.
A few municipal waterworks had been established in Ontario prior pb
1882.(60) In that year, special statutory powers were given to
municipalities, enabling them to acquire existing waterworks or to
construct new ones of their own.(Sl) Similar powers to acquire or
build gas and electric power plants were given in the following
year.(62) By 1933, all but 90 out of 585 waterworks in the country
were publicly owned. Half the enterprises for supplying manufactured
gas were municipally owned. In the supply of natural gas, on the
other hand, the hazards of the business have made it unsuitable for
public ownership and it has remained almost entirely in private
hands, In 1931, 21 out of 59 electric railways in Canada were
owned by municipalities, In 1932, 464 municipalities either gener-
ated or bought electric power for distributionfss)

There has been a vast increase in municipal ownership
since the beginning of the century. During the same period some
of the provinces have gone into the business of generating and/ or
distributing electricity at wholesale and retail, The earliest and
most impressive venture of this kind is, of course, the Ontario
Hydro. The Hydro Electric Power Commission was established in 1906
as a wholesale distributor of power and in 1917 it entered the

64) (65)
generating field, Nova Scotia and Manitoba followed in 1919

(60) Cenadae and its Provinces, Vol, XVIII, p.475.

(61) Statutes of Ontario, 1882, c.25,

(62) Ibid.,1883, c.21,

(63) See Hankin and MacDermot, Recovery by Control, 1933, ch.5,
(64) Statutes of Nova Scotia, 1919, ¢.6; 1928, c.3.

(65) Statutes of Manitoba, 1919, c.30.
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establishing power commissionc for the generation and distribu-
tion of electricity. The New Brunswick Electric Power Commission
was established in 1920(66) and the Saskatchewan Power Commission
in L929(67) for the same purpose. In 1937 Quebec made provision
for'setting up a "National Eiectricity Syndicate", the pro-
posed Purpose of which is to assure "state competition"” in the
generation énd distribution of electricity.(68
The underlying reasons for this development may be
pointed out. In Ontario, it was pushed forward mainly by a wave
of enthusiasm for public ownership. Certain additional factors
operated in all provinces but more strongly in the later entries
into the field. When a method of transmitting electric energy
over high tension wires for considerable distances without serious
loss was discovered, the small local generating plant became
technically antiquated. An immense competitive advantage accrued
to the large central station which could combine domestic and
industrial demand and reduce overhead costs by mastering the
peak-load" problem.(eg) If municipal enterprise in the electric
utilities was to be saved from the super-power systems of private
companies, a similar combination had to be effected. The only
effective way of achieving that was by the provincial governments
rationalizing the municipal systems. That involved the

entry of the provincial governments into the business of

generation and wholesale distribution of electrical energy.

(66) Statutes of New Brunswick, 1920, c.53.
(67) Statutes of Saskatchewan, 1928-9, c.3.

(68) 3tatutes of Quebec, 1937, c.24,

(69) For a discussion of the "peak-load" problem see
Hankin and MacDermot, op.cit,, pp.91-3.
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An extensive system of public ownership in public
utilities raises a variety of problems. For example, the
publicly-owned utilities, taken as a whole, enjoy a very
considerable exemption from taxation. Thus, where they
compete with privately-owned utilities, they have, in this
resbeét, at least, an undue”competitive advantage. Where,
as in_the case of most municipal utilities, they have a
monopoly of the particular field, exemption from taxation
means that a correspondingly greater burden of local taxes
has to be shouldered by other industries and persons,

If, as governments are insisting more and more,(VO)private
industry should carry its real costs of production, the
same should hold true, in general, in publicly-owned utilities,
In almost every field of government intervention, the policies
adopted have effects and implications which have not yet been
fully analyzed,

Some of the provincial power commissions are armed
with powers of regulation as well as the power to carry on
business, For example, the Ontario Commission is authorized
to make and enforce regulations respecting the construction
and operation of municipal distributing systems. It may
regulate the rates charged by any distributor who buys his
power from the commission.(7l) No electric utility company
can construct, alter or operate an enterprise in Saskatchewan
without the consent of the Power Commission. It also has a
wide power of regulating and inspecting the plant and services
of private companies.(72) These sweeping powers were given by

the legislature in order to forestall the movement of large

(70) e.g., see pP. 59 supra.
(71) See Revised Statutes of Ontario, 1937, c.62, s.86.

(72) Statutes of Saskatchewan, 1928-9, c.3,
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private utility companies into the province at the end of
the twenties.

Transportation, comunication, water, light, heat and
powér services are vital to-ihe economic and social structure
which has been built in Canada since Confederation. Because
of the inhefently monopolistic features of these services,
public regulation has reached out to each of them as they became
of significant importance. Wisely or unwisely, great sectors
of these entsrprises have been swept into public ownership.
Thus the control of these vital services has meant a tremendous
increase in the activities of governments,

A very cignificant recent movement has been the
tendency to expand the concept of a public utility. As
pointed-out above, motor vehicles carrying passengers or
freight for hire have been sub jected to the public utility
type of regulation in most of the provinces. Similar
regulation has been imposed on the distribution of milk
and gasoline. The extent of this regulation and the
feasons for its emergence are discussed in other sections

(73)
of this study.

(73) See Section 11, Regulation of Marketing, and Section XI,
Regulation of Business,
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X CONSERVATION

It is the function of the state to sefeguard the
common interests of the society., These common interests
require that the available natural resources should be employed
eébﬁomically in terms of their present use. They also
require that, as far as is reasonably possible, the resources
should be used in such & way as to ensure permanently an adequate
industrial establishment. The state, because i1t is the most
permanent of social orgenizations concerned with material
interests and has the broadest cormand of means, is the
appropriate agent,

A society will not move to conserve +hat which seems
inexheustible but only those things of which there is a
present or prospective scarcity. The North American pioneer
saw no reason for the conservation of natural resources, At
the same time, he was compelled to conserve labour and capital,
which were scarce, Accordingly, a combination of these
factors for the sake of a maximuu return dictated a prodigal
use of natural resources. Under these conditions, what we
have come to call ruthless exploitation was inevitable,

Indeed, it was not exploitation at that time, it was the
most economical use that could be mace of the total available
resources, including labour and capital,

However, when the ratio of resources to labour and
capital chenged, the cozbination of productive factors was bound
to change also. As the recsources were whittled away, the popu-
lation increased angd capital accumulated, The older methods
became wasteful and it became clear to the reflective that
they would have to be reviscd radically if the resources were
to remain adequate for the support of a larger population and
if inc¢istry was to be rlaced on a permanent basis, Naturally,

the rooted habits of exploitation and the attitudes appropriate

to them carried over in such a way as to endanger seriously,
if not actually to destroy, some valuable resources, For
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exemple, we have gone on telking about our boundless natural
resources and acting as if they were so, long after the
approximate limits of them were determined and known.

. This explains why;we did not adopt conservation measures
at an.earlier date and why many of our wasteful habits have |
not yet been éurbed. Faced with fhe consequences, as we are,
the waste now seems appalling. Timber stands were destroyed
on lands that are useless for any other purpose with no provision
for their restoration, Firzs, which to a great extent could
have been prevented by reasonable caution, hzve destroyed far more
timber than we have cut. The forest cover has oveen torn away at
the headwaters of the rivers, making them destructive torrents
at one time 2nd dry beds at another, Agricultural soil in certain
arecas Was needlessly cxposcd to erosion and it was exhausted by
ceaseless cropping. Streams were polluted, destroying their !
amenities along with the fish that lived in them., Fisheries were
depleted and the oyster-beds almost completely denuded. Various
valuable forms of wild life were slaughtered and driven from their
habitats until some specigs became entirely extinect.

Some conscrvation measurces were introduced in the
nineteenth century but they were poorly cnforced in the pre-
vailing mood of public.opinion. Here and therc voices were
raised against the continuance of thoughtless cxploitation
but little heed was paid by governments or by the exploiters,

But a body of public opinion grew steadily as concrete evidence
of dépletion piled up. Organized agitation began about the
beginning of the twentieth century. TFor example, the

Canadian Forestry Association, which takes a2 wide in*erest in

.almost every aspect of conservation, was first formed in 1900.

Meanwhile, the United States had discovered the limits of its
resources and President Roosevelt gave a great impetus to

conservation measures by calling & confercnce of Governors

of the States in 1908, A National Conservation Commission
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grew out of that meeting and President Roosevelt later
invited Canadian and Mexican representatives to a conference
in 1909, As a result the Canadian Commission of Conservation
wds established in 1909 and began its work in the following
paazE: .

. The Commission was charged with making an inventory of -
the natural fesources of the country, It was required to
study the question of waste and consider measures for con-
servation and better utilization of resources. It was required
to meke its discoveries available to the public and to frame
recommendations for more careful husbandry of resources. (2)
The Commission carried on extensive work between 1910 and 1920 ;
but it was disbanded in 1921 and its work distributed among
various government departments.(z)

- When conservation began to be studied, it was seen to
call for four different kinds of action. First, it was necessary
to impose and enforce limits upon exploitation, This involved
the use of coercive power and was therefore exclusively a state
function. Secondly, artificial methods of restoration were
urgently needed, for example, reforestation and fish hatcheries,
This activity fell largely to governments because such enter-
Prises can rarely attract capital and they have a very limited
appeal to philanthropy. Although it is true that some of the
most distinguished conservation work is done under private
auspices, the main burden, nevertheless, falls upon governments,

Thirdly, it was discovered that no programme of govern-
nental action could be launched or maintained without a vigorous
campaign of public education., Private agencies played a larger

Part in this work but governments also entered into it, The

drive for conservation is closely connected with government

—
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(1) sStatutes of Canada, 1909, c¢.27, and see Report of the
Comiission of Conservation, 1910, y+ 1 T

f2) See the annual reports of the Commission, 1910-19,

3) Statutes of Canada, 1921, c.23,
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esdistance to agricultural and techmical educati on, discussed

in another section of this studé%) Fourthly and perhaps most
important, the will to conserve and the exercise of public power
to enforce that will, are likgly to be misdirected and largely
futiie in the absence of exact knowledge of what to do, The time
for closed seasons end the place for sanctuaries for wild life
cannot be determined without close study of the life and habits

of the creatures in question. Artificial incubation and other
methoﬁ of restorgtion can only be successful when based on
adequate research. The control of parasitic destruction involves
scientific study. It is highly important to know how far man°®s
uninsttructed activity has upset the natural balance which nature
meintains in the animal kingdom and thus has brought about additional
evils, -In fact, the question of this matural balance is a basic
study of great difficulty in all groping for adequate conservation
moasureé?)

Thus scientific r*esearch forms an immense part of any
programme of cogservationo Here again private and state action
are intertwined. Governments give financial aid to private
rescarch and govecrnment agencies conduct research projects of
their own,

It should bc added that, as the programme devecloped, it
was found, as with most government activitics, that it over-
flowed into other ficlds of activity. It linked up with
agricultural rescarch and education. Conscrvation of natural
resources involved thc conservation of human rcsourccs and
led into public hcelth and housing. The rcgulation of the
flow of streams could not be separatcd from tho_problem of
the destruction of man-madc rcsources by floods, and the
study of fire losses showed that firc had just as bad a

record in the destruction of buildings as in that of forcstse

C e e o —— ——— — e .

(4) see Section V of this Study,

(5) See Commission of Conservation, Report of a comnittee
on Fish, Birds and Game, 1916, pp. 81-90.
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This led to movements for regulation of building constructidn
and thé beginning of town-planning schemes. Conservation
measures were not limited to natural rescurces,

The conservation movement as it has developed in Canada
is é.combination of governmeﬁt enterprise and public-spirited
private initiative, It has come to cover a very wide range
of activities. An accurate and révealing account of the
participation of Dominion and provincial governments cannot
be constructed from the statutes and the other sources are of
a most scattered nature, In the following outline of Dominion
and provincial activities, no.attempt is made at an exhaustive
account of conservation measures. What follows is merely a
summary of the salient points in the development,

The earliest conservation measures in Canada were those
applicéble to fisheries. A federal Department of Marine and
Fisheries was established at Confederation for the regulation
of the fisheries which were then thought to be entirely under
Dominion control, The Fisheries Act of 1868 provided for a
substantial amount of regulation and authorized the appointment
of fisheries officers with powers to enforce the legislation.(e)
Enforcement was not vigorous in the early years and effective
regulation was hampered because of a failure to bring scienti-
fic knowledge to bear on the problem. It was not until 1892
that the Dominion appointed a Fisheries Commissioner with a
scientific training. ’ Since that time, the knowledge of
effective means has constantly improved, the need for stricter
control has become clearer and Dominion regulati ons have been

(8)
much better adapted to the need,

(6) sStatutes of Canada, 1868, c.60.

(7) Annual Report of the Commission of Conservation, 1913,
pp.87‘98-

(8) See Statutes of Canada, 1932, c.42,
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In the meantime, the Dominion lost, through constitu-
tional interpretation, the power to administer and enforce its
own regulations over the inland fisheries. The provinces had
been much dissatisfied with Dominion edministration, which
was.jhou%gy to be wooden and unresponsive tp locel conditions.'
end needs. Accordingly, when they secured a restriotive
interpretation of Dominion powers, they began to move into
the field. Not only were they entitled to ménage the enforce-
ment of the Dominion regulations respeeting inland fisheries
but provincial proprietorship of these fisheries enesbled
them to establish a variety of regulations of their ownslo)
These have grown progressively stricter and enforcement has
been more vigorously pushed through administrative officers
since the beginning of the twentieth centur§%l)

Neither the Dominion nor the provinces have been
satisfied to rest with restrictions upon the teking of fish.
Artificial methods of replenishment have been undertaken. The
Dominion has established hatcheries, special retaining ponds_
and egg collection stations. A number of provinces also
supply the same service. Furthermore, since 1892, the
Dominion has estaeblished a number of bislogical stations for
the scientific study of the problems of fish 1life and the
fishing industré%z) The Biological Board was appointed in
1912 to supervise the work of these stations and to conduct

(13)
research generally in connection with allied subjects.

{9) Canada and its Provinces, Vol. XXII, pp.449-55,.

(10) See Statutes of Quebec, 1883, c¢.8; Ontario, 1885, ¢¢9;
British Columbia, 1901, c¢.25. ’

(11) See Revised Statutes of Quebec, 1925, ¢.83; Ontario,
1937, ¢.353; British Columbias, 1936, c.101. |

(12) 1937, Canade Yeer Book, pp.321-3.

(13) Statutes of Cenada, 1912, c.6,
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Generally speaking, the Dominion and the provinces have
followed a policy of refusing to alienate Crown lands to
timber operators ever since Confederation. This statement

is subject(to)some qualification in respect of the Maritime
' 14

Provinces. Timber opefators, cutting timber on Crown lands,
were.require%.t? secure licences upon which conditions might

' 15
be imposed, The conditions of the licences have become

progressively more restrictive and more recently they have
beeraimed at securing a wiser timber-cutting policy. Pro-
vision has been made for inspection by government officials
to secure their observance.(la)

The conditions imposed on the earlier timber licences
made no sufficient provision for dealing with brush on cut-
over lands. It remained a fire menance which destroyed the
young'growth and swept on to ravage mature forests, Careless
timber operations, combined with the thoughtlessness of
settlers and campers, made Canadian forest fire losses colossal.,
The first effort to meet this situation dates from 1885 when
Ontario appointed the first fire rangers.(l7) Quebec followed
sometime later(ls) and British Columbia appointed its first
fire rangers in 1910.(19) Since that time increasing care
and emphasis has been placed on protection of the forests
from fires, Special regulations were imposed upon railway
companies in 1912 and enforced by the Board of Railway
Commissioners,(BO) Steady improvements in the techniques of
forest fire control, such as the use of the aeroplane, have

made efforts increasingly effective,

(14) 1937 Canada Year Book, p.290.

(15) e.g. see Revised Statutes of Quebec, 1888, art. 1309;
Revised Statutes of Ontario, 1877, c.26.

(16) e.g. see Statutes of Ontario, 1928, c.15; 1936, c.22.

(17) Canada and its Provinces, Vol, XVIII, p.594.

(18) Ibid., Vol. XVI, p.549,

(19) Ibid., Vol. XXII, pp.496-8.

(20) Statutes of Canada, 1912, c.22,
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The next logical step after fire protection is a study

of other factors affecting preservation of the forests, such

as the ravages of insects. Early in the century, Quebec
established a provincial forestry service as a bureau of
reséarch and exploration.(zl) The other provinces with large
forésﬁsinte:ests have since followed suit., This has led, in
turn, to extensive research and to reforestation projects,

Several objects are served by the establishment of
forest reserves. Areas of forest are preserved from exploitation,
a sanctuary for wild life is established and the sources of
rivers are kept under forest cover., The first reserve of this
type was set aside in 1887 when the Banff National Park was
established, Ontario followed with the Algonquin Park in
1893 and Quebec with the Laurentides Park in 1895. Since
that time, both provinces and Dominion have set aside vast
areas as forest reserves and provincial and national parks(ZZ)
and have provided extensive administrative services for their
maintenance and protection.

As long as the Dominion retained control of the natural
resources in the Preirie Provinces it had considerable timber
lands under its control. Its policy, with respect to leasing
and fire protection, followed a similar evolution to that of
the provinces.(zs) The Dominion also developed a forest service
for the purpose of investigation into forestry matters.

Forestry stations were established at various points and
nurseries, assisting tree planting and reforestation programmes,
were established., Since 1930 when the resources were returned
to the provinces, the Dominion forestrx service has devoted

(24
itself almost entirely to research.

e ———— v —

(21) Ceanada and its Provinces, Vol. XVI, p.550.

(22) TFor the present extent of these see 1937, Canada Year
Book, p.Z288,

(23) Stututes of Canada, 1883, c¢,17, ss.46-52,

(24) 1937 Cenada Year Book, pp.290-7.
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Losses by fire are¢ by no means limited to forests.
Buildings are always exposed to fire hozords and this is
greatly aggravated in urban conditions where woqden buildings
predominate, as they do in many parts of Cansnda. Municipal
{pfovision of varying strictness existed for preventiom of fire

~hazerd. But the wave of concern over these matters which
'devéloped in the cerly years of this century led to provincial
regulation of fire hazerds. Most of the provinces between
1913 and°1923 provided for thec appointment of Provincial Fire
MarshaléTS) They were avthorized to enter any premises and
recquire the removal of fire hazards and the maintenance of
fire prevention mecasures of & certain standard. The object_
wos to ensure ¢ minimum of precautions cgainst loss by fire.
In most of the provinces these acts were supprlemecnted by
further legislation for the regulation of electrical
installations providing for inspection of them ond sometimes
for the lice?§i$g of persons engaged in the business of
instollations.

One of the purposes served by forest reserves and
national parks is to provide sanctuaries for Wild life and
in most of these areas, hunting is prohibited. Legisletion
providing for closed seasons on certain birds and enimals
entedates Confederation. But no administrative provision
was made in the earlier years for the enforcement of such
legislation. By 1888, Ontario had authorized local authorities
to appoint game Wardeég?) By 1897, provision had been made
for the appointment of a Provincial Baard of Fish and Game
Commissioners and‘a number of game wardens with wide powers

(28) (29) (30)
to enter and search. Quehee and Nova Scotis made

(25) See Statutes of Quebec, 1913, ¢.38; Ontario, 1914, &.41;
Nova Scotia, 1919, ¢.30; Seskatchewan, 2916, c¢.17;
British Columbiae, 1921, (2nd. Sess.) c.15.

éze) See Statutes of British Columbia, 1922, ¢,.23,

27) Revised Statutes of Ontario, 1887, 0.221,

(28) Tbid., 1897, c.287. '

(29) Revised Statutes of Quebec, 1888, art. 1396-1420,
(30) Revised Statutes of Nova Scotia, 1884, :.76.
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provision for appointment of provincial enforcement officers
somewhat earlier but on the whole, no serious attempt at
conservation of wild life occurred before the nineties. That
period was marked by Dominion action for the protection of
wild birds and animals in the North West Territories, From
that time forward, game foicers have been granted wider
powers énd restrictions have increased. For example, the
Migratory Birds Convention Azt between Canada a?d the United
States ensured extended protsction to birds.(5l The provinces
amended their legislation tc confomm to the convention and
they co-operate in enforcement. In addition, most of the
provinces have set aside spwcial areas as sanctuaries for
wild life.

The serious regulation of water resources is, in the
mein, of fairly recent date. The Dominion provided for
regulation of the use of water on Dominion lands for irrigation
purposes in 1894.(32) British Columbia, from an early date, made
use of water power for mining and irrigation purposes and
therefore, moved to comprehensive central control as early
as 1897,(35) But long distance transmission of electric power
did not become important until the twentieth century. When
the possibilities of hydro-electric power development opened
up, the safe-guarding of the flow of water gained new

significance. In 1910, Quebec provided for a Streams

Comiission to conserve and to regulate and facilitate the use

(34)

of running water in the province. Similar legislation
(35) (36)
followed in Nova Scotia in 1914 and in Ontario in 19l6.
The Dominion Wuter Power Act(wa? passed in 1919 covering the use
37

of water on Dominion lands, When the Prairie Provinces
(8] Siztutes of Canada, 1917, o.1B.
(32) Ivid., 1894, c.30.
(33) See Statutes of British Columbia, 1897, c.45,
(34) Stetutes of Quebec, 1910, c.5,
(35) Statutes of Nova Scotia, 1914, c.8.
(36) sStatutes of Ontaric, 1916, c.21.
(37) Statutes of Canada, 1919, c.19,
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took over their nez «dral resources they enacted similar
measures for control.(ss) In each case an administrative
authority is authorized to make regulations governing the
use of the water, and to supervise and enforce compliance with
the:?egulations.

A These principal conservation activities have been
barely sketched. Their full significance can only be seen
when the full story is told in detail., 1In addition, there

are many other conservation activities of governments which

(39)
have not bee? tguched at all, Tor example, both Ontario
40
and Alberta have created administrative agencies for the

conservation of gas resources. The ravages of drought and
unwise farming methods in the Prairie Provinces have lcd the
Dominion and provincial governments to }he adoption of a laf%i)
programme designed to restore dry areas to useful purposes.

There are many others of lesser importance.

38) e.g. see Statutes of Saskatchewan, 1931, c.8.
39) Statutes of Ontario, 1921, c.l7.
40) Statutes of Alberta, 1932, c.6.
41) Statutes of Canada, 1935, c.k3.
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XI -~ REGULATION OF BUSINESS

In almost every section of this study, activities
of éovernments, which have the effect of rcgulating economic
activity - or business -, havé been discussed. These insinuationsr
of puﬁlic authority into the cconomic sphere heve been classifigd-
and déalt with under scparatc hcadings becausec it was folt that,
vith onc or two possiblc cxccptions of rccont date, they are
not primarily dircetcd at the regulation of business} They arc
dcsigned rather (it is belicved) at fixing the conditions upon
vhich or modifying thec social cnvironment in which privgtc
cntecrprisc is to be permitted to conduct its cperations, These
interfercneecs of government, for the most part, are not aimed
et taking the vital core of economic decision away from thosec
immediatély involved, 1In so far as that decision is modified
&s a result of these interpositions of public authority, it is
incidental to the main purposc of setiing the boundaries of
socially permissible practice., Of course, there is no exact
logicel disjunction corresponding to this distinction. It is
useful for practical purposes, howcver, bocause it enables one to
throw emphasis on what seem to bc the different rcasons for
intcrvention in different situations.

This c¢xplains why various cases of what is, in'the
roesult, rcgulation of busincss have been dealt with under sepcrate
Lhecadings. It must not be assumecd, however, that this scctiqn
is to deal spccifically with the othcr typc of intcrvention,
vherc government imposes its fiat upon the corc rather thgn on
the periphery of economic decision. That is not the casce It
would be more ncarly corrcct to say that this section is a catch~

21l for thosc activities of governments which do not fit into any

(1) Returally, the cascs where public owncrship has ousted
Privete enterprisc are instances of completc state regulation
of business,
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of the other categories set up. It might better have been

labelled e miscellany but for the fact that three of the

activities to be discussed here are so important and so pervasive

in their effcets upon business that the title chosen seems to be
justificd. Apart from thcesec fhree, the others are of a miscellaneous
charﬁcber. But, with one or two excoptions to be noted, none of -
them differ in type from the interventions discussed in other
scctions. Generally sperking, thecy arc designed to set thg

conditions in which cconomic activity is to bc carricd on.

In 1879, the policy of a protcetive toriff followed_
by prcvious govermments, was broadenod into a netional policy.

It hes sincc been folloved consistently by all governments, though
with varying vigour. While particular tariffs have becn raised
and lowered, cxtcnded and restricted, therc has been no general
revers2l of dircetion. The policy of protecting home industries
from cffcetive forecign competition is a national policy.

In 1879, thc maintenancc of protection cvuld scarcecly
havc been called an activity of govermment in the sense in which
the term is used herc. Tariffs werc cstablished by Parliament
and they were cnforced by the govecrnmcnt subject to the final
scrutiny of the courts. Thc government was rcquired to carry
out the law as dccl-red and interpreted by other authorities, This
position was not scriously gualificd by thc cstablishment of the
sonrd of Customs ih 188é2)and the cxtension of its .power in'190£?)
Thc Board was given no morc than o quasi-judicial power to give
cuthoritrtive interprctation of the toriff lcgisletion, thus
meking possiblc the specdy rdjudication of disputes between
importersinnd customs officials, which arc desirable to 211
concerncd. Porliament rcemnained in full control of the tariff

policy, which wns vcry definitecly merked out in the lecgislatione.

(2) Statutcs of Crnodo; 188B, 0.l4, 843,

(3) Ibid., 1904, c.10, s.4.
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However, in rceent years, there has been a steady
increase of executive discretion in tariff-making. Instead of
Farliament giving tariff protection from year to year, the
execulive has been authorized, in certain'special circumstances,
to give it from day to day. 1In substance, this amounts to a
poiicy of insulating particular groups from all the serious
shéﬁk;{of foreign competition. This growth has been outlined
in the brief presented by the Province of Manitobg%lnd it need
not be referred to here. It has not been seriously checked
since its inception, Both political parties have railed against
it while in oppositiég)But neither of them hgve made any substantial
renunciation of these powers while in office.

The point to be noted is that, through the exercise
of these discretions and through the investigations made by the.
Tariff-Boaré?)the government of the day, rather tham Parliament,
has come to play the dominant role in tariff-making. How far this
development is due to a design to give more complete protection
to particular industries is controversial. No doubt certain quite
independent factors have contributed greatly to the growing
importance of the executive in tariff-making. The rapidity of
modern means of communication and transportation makes the impact
of competition from abroad felt much more quickly. Modern industry,
with its greater rigidities, is probably more sensitive to severe
foreign competition. At the same time, mass production technique-
gave birth to the practice of dumping. This practice and the
fluctuation of currencies, following the breekdown of the gold
standard, made some kinds of foreign competition particularly
- devastating. All these factors argue for a more flexible tariff,

In order to give the same kind of protection which Parliament

itself was able to give in the nineteenth century. it is now

[ ———— . ———

(4) Menitoba's Case, part IV, pp. 1-17,

(5) e.g., see House of Commons Debates, 1922 p. 3414, (Rt Hon.
Arthur Meighen); Ibid. 1930 (special session) pp. 214, 217, 219,
(Rt. Hon, Mackenzie King)o

(6) See Statutes of Canada, 1931, €.55.
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necessary to give wide powecrs to the exccutive. Nevertheless,
the sentiment of economic nationalism has grown continually
stronger and, oncc a degreec of tariff-making power was given 1o
the gxecutive, it can scarccly escape bcing.used for more
comﬁiohensive protection of powerful groups. The fortunate
indugtfges tend to approximate to the position of wards of the
government.

The qucstion as to what tariffs, if any, should be
maintained is a controversial onc and involves complex issues of
policy. There can be little doubt, however, about some of the
rcsults_Which flow from a vigorous tariff policy once it is
adopted. It cnables thosec who benefit from the tariff to teke
long advantages of their protccted position and thus leads to
further state activity to preveat the abuse of such privileges_or
to protect thosc whose position is weakecned by their existaice,

Fur thermore, in a dcmocratic society, it lcads to a demend by un-
sheltered groups for counterbalancing privileges of various kinds,
The producers of natural products decmand a stabilized home market
and this involves the creation of more government agencies such

es marketing boardézl And a govermment which mekes day to day

ad justments in its tariff for the benefit of particular groups hag
no satisfactory answer by way of refusal to mekc to such a demand.

Our experiencc illustrates this very well, Tariffs have,
on occasion, fostcred monopoly practices, cither through unification
of financial control in an industry or thrgugh combinations of
independent pro¢ucors to divide the market, limit output and meintein
or reise prices, This tendencey asserted itself in the first decade
following the adoption of thc National Policé?) The first legi§lative
measure to take cognizance of it was passed in 1889. The bill, as

introduced, purported to attach criminal consequences to certain

(7) seec Scetion II of this Study.

(8) See Bell, Canadien Anti-Trust Legislation, pp. 3-6.
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agreements in restraint of trade whigh would have been merely
void and uncnforccablc at Common Law, Opwnosition to the measure,
vhile not strong enough to kcep it off thc statute book, did
succceed in so altering its form as to make it ridiculoué?) So it
reﬁéigcd until 1900 when it was amended and put in its present
foréi,) It makes certain combinations to limit supply and maintain
or raise priccs a criminel offence, punisheble with finc and -
imprisonment.

This was thc orthodox mecthod of the ninetecnth century
for curbinz anti-social practices., The sanctions of the criminal
lew were imposcd ond privete initictive wes relicd upon to set
the cnforcement machincery in motion. This technique, which
worked satisfactorily in 2 simple and prcdominantly rural society,
hes serious defcets in a complex industrial ard urban environment.
For ckample, in thec case under consideration, the evidence
nccessary to launch and carry through a prosecution was not to
bc found lying loose on the surface of affairs nor by the care-
ful sifting of ncighbourhood gossip. It was generally hidden
in the archives of corporations and business cssocietions, Hence
rrivatce prosecutors werc at a great disadvantage, on the grounds
of tht inaccessibility and the expcnse of collccting evidencc,

The technique of the ordinary courts was ili-cdapted to the
conduct of economic investigation. PFurthermorc, the law was
ncecssarily framcd in broad general terms and there was great
rcluctance to sct it in motion 2gainst business men who could
always say plausibly - and generally quitg truthfully - that their
intcntioﬁs werc of a mos?t innoccnt naturce Vigorous cnforccment
would havc_madc criminnls of many mcn who were popular hcrocs of

the poriod. A criminal law, in advancce of thc dominant morality

of the timo, is likecly to be incffcetive,

(9. ©seatutes of Canada, 1889, c.4l.

(10) Canedian Criminal Codc, s, 496-8,
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The tendcency towards combination among producers,
sheltered by thc tariff, continued unabated. Bctween the
beginning of the century and the outbreak of the War, a grcat‘
number of mcrgers took place, Trade associations werec active.
Thc;rising price levcl was attributed to thesec activities and
the;dcgand for effective regulation grew stronger. Scveral othexr
cxpédiehts wore tried for that purposc. In 1897, an eamcndment
to the Customs Teriff Act provided, that, on the initiative of
thc Governor in Council, a judicial investigetion might bc made
into allcgations that an injurious combinc cxisted. If such wes
found to cxist, the Governor in Council, if hc was satisfied that
its opcrations had bcen facilitatcd by a tariff, might reduce
or rcmove the tariff on thc articles in qucstioé%l) In 1904
an emcndment 7as made to the Excise Act for a similar purposc;

It provided thcf licencces under the act, who indulged in un-
rcasonable restraints of trade, might suffer forfeiture of their
licences at the hand of the Ministei?)

These devices were not effective, The only investigation
cver carried through under the amendment to the Customs Tariff
Act was launched gnd carried through by the powerful Canadian
Frcss Association., The Combines Investigation Act of 1910 was
e morc ambitious effort. Investigations into injurious combines
were to be conducted by an administrative board appointed by the
Minister of Lebour. However, the lesunching of the investigation
end the carrying of it through certain complicated prcliminary
steps was thrown on privete individuals. Experiecnce showed thet
this was not calculatcd to gect results. The method of investigation

edopted was a great improvement. The legisletion did not attach

any penalty to the past activitics of the combine but merely

(11) sStatutes of Canada, 1897, c.l1l6, s.18.

(12) 1Ibid., 1904, c.17.
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(13)
provided a penalty for failure to obey a "desist" order. In
spite of these changes, the only investigation ever made under
the act was the one made into the tying olauges of the contracts
of the United Shoe Machinery Company in 1911,

The War intervened and the distractions of the struggie

and the steps taken under the War Measures Act to regulate_
business made the Combines Investigation Act a dead letter. The
impetus of war-time Psychology and methods of control was carried
over into the Board of Comrierce Act and the Combines gnd Fair
Frices Act of 1915%4)These acts repealed the 1910 act., The

Board of Commerce was set up &8s a permanent body to investigate
end control combines and to maintain fair prices. War-time
inflation brought about steeply rising prices. During its shor?
career, the Board was mainly interested in trying to fix prices.
Both of these acts of 1919 were declared ultra vires by the

(15)
Privy Council in 1922,

The Combines Investigation Act of 1923 built upon
earlier experience. It attempted to define an injurious combipe
end nade participation in such an agreement a criminal offence.
A permanent official, the Registrar, was charged with the
administration of the act. Most Smportant, it provided that all
investigations into alleged combines.should be made by the
Registrar or by ad hoc commissioners, The Registrar was authorized
to make investigations on his own motion or at the request of the
Minister. Private persons were invited to lay complaints before

the Registrar but they were not required to build up a case or to

(13) 1Ibid., 1910, c.9.
(14) Ibid., 1919, cc, 37,45,

(15) Re Board of Commercc Act, (1922) 1 A.C. 191.
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involve themsclves in cxpense. Finally, the power of the
administrative authority was limited to meking the investigation,
The pcnalty could only be imposed by taking crimina}l proccedings
in a cour£%6) The purposc of the investigation wes to bring
publicity into play as a detcrrent and to secure the cvidencc
neééssary for a successful prosecutiogiq)

- The more recent developments in combines legislation
hafc not resulted in any radical overhauling of this act and
thcy necd not be considered heré%B)The number of investigatioas
which have been carricd through sincc its edoption in 1923 indicatc
that, whatcver may bc its shortcomings, it is vastly morc cffcctive
then any of thc prcvious efforts. The adoption of administrativce
mcthods of inquiry is an excellent illustration of how thc more
complicated tasks of control tecnd to fall to the exccutive, which
is so much more flexible and adaptablc then the courts. It also
shows.thc tendency of e tariff to multiply those tasks. When
privilegcs erc meintaincd by public policy therc is bound ?o be
a dcmand for a public policy that will prevent their abusco

A rceent deveclopment of government intervention in.

the provinces scems to be chargeable, in pert, to the tariff,
although the revenuec motive is also of considerable importanée;
In 1934, Nova Scotia brought the distribution of gasoline gnder
the control of the Board of Public Utilities Commissioierse A1l
distributors are obliged to sccure a licence. The Board may

refuse to grant a licence if the public convenicnce does not

require it. The legislction deelares that reasongble and just |
(16) stotutes of Canada, 1923, c.9.

(17) In this discussion of thc means of controlling combincs,
reliance has been placed on Ball, Canadicn Anti-Trust Legislation,
~nd on an unpublished manuscript by Dr. L.G. Reynolds of Harvard
Universitye.

(18) It should bec pointecd out that the Dominion Tradc cnd Indusiry
Comnission Act (Statutcs of Caneda, 1935, Ce 59) cnabled thc
Comnission to approvc cgrecments bctween produccrs in an industry
which werc dirccted «t the climination of tyestcful or demorclizing
competition" cven though these agrecements limited output and
controllcd priccs. It was thereforc & conisiderchle modificaticn »F
thc principle of thc Combincs Act of 1923, Howecver. this port.on
of the Act was held by the Privy Council in 1937 to be ultrs vircs

the Dominion Porliamecnt. Sec R¢ Dominion mrade and Industry
Commission, (1937) 1 D.L.R. 702:
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priccs must be mainteined and the Board is authorized to suspend
licences for feilurc to comply with the aci%g) Similer legislation
wes cnacted in Alberta in 1936 and in British Columbia in 195%30)

_ Consolidations often appear in protectcd industries.
When two or threc large units securec a dominating position in
any'indﬁstry, it lcads to imperfect competition in the industry;'
The suspicion, that this has happened in the 0il refining industry
and has led to excessive prices and too numerous distributive
outlcts, is widely held. Even though no illegal combine exists,
imperfect competition is likely to lead to rigid prices. When
competition is eliminated from the field of price, it tends to
rcappear in the field of scrvice. Hondsomc margins meke it possible
for competitors to offer additional attractions in thec way of
service - a gos station on cverybody's doorsicp. This lcads thc
public to think thnt distribution is unnceccssarily costly and
thercfore inefficicnt and thus it leads to government rcgulation,
The public utility typc of control, as ndopted in Nova Scotic and
Alberta, is likely to be imposed on any ip&ustry where tariff
protcction lends to imperfcct competition. |

The spectacle of sheldcred groups, en joying protcction

from the ravages of severe competition and depression, is a
fcetor of some importance in the demand by less fortunate groups
that the state should afford similar protection to them. It has
been suggcsted that this was an important inflgence behind the
Nztural Products Marketing Acts. It seems equally likecly that
it was a factor in thc Alberta lecgislation which has become known
as "the little N.R.A."

The Alberta Trade ond Industry Act of 1934 contemplatcd

(19) statutes of Nove Scotia, 1934, ce 2.

(20) statutes of Alberta, 1936, c.68; British Columbia, 1937, Ce8.
This lattcer net in British Columbia covers both conl and pctrolcum
products and contcuplotes comprchensive rcguletion of the two
industrics by ~ Boord., Thc Bonrd's DOWCIS include thc making of
rcgulations govcrning the industry, the fixing of priccs and the
recvocation of licences for failurc to obey the rcgulations.
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systematic registration and liccensing of industry. It provided
that, when 2 majority, in number or importence, of thosc cengagod
in o trade or industry in thc provinee agrecd upon o code for
the industry it might bc cxtended to the whole industry ond
onfq;céd by governmental authority. Among other things, the

codes werce to regulote prices and cstablish fair trade practiccse

The govérnmcnt was authorizecd to formulate end enforce a code in:"1
industries wherc a majority agrccment was found not to be possiéig;
Trade ~nd industry throughout the province wos to bc stobilized
and controllcd by govcrnmcntnal nuthoritye

It is problcemntical how far this legislotion 1s duc to
thc causc suggested cbove., The fact that the codes wecre te
rcgulatc busincss practices os well as prices rather indiectes
thot it was inspired in pnrt, by dissntisfaction with o compotitive
cconomy ~s such - & dissctisfaction which ves wvidcspread in the
depths of thc dcpression. In p~rt, no dowot, it vwas cu imitation
of thc ambitious programmc of buginoss rcgulotion which was then
bcing tricd in thc United States. The fact thot no substantiel
.progress has been made to put it into opcration pcrpaps SUgEECSTS
that thc lost mentionecd factor was an important once

Somewhot similar but much less comprchensive legislnation
wrs enactcd in British Columbia in 1937, It proposes to stabilize
retcil trade by making a mark-up of at least 5% on food products
compulsory on all retailers and by cmpowering producers and whoic-
salers of cny »-mmodity to fix retail sclling prices to which
rctailers must conform. This act decs not providc for a ComMPUILSOY Y
cartellization of industry as did the Alberta act. The only
sanction imposed is a penalty recoverablc from offcnding retailers
in the oourtéTZ) However, the problem of policing pricc-fixing
schemes of this kind is & lorge onc and aay attempt to mrke it worx

is likcly to lead to a2 rclinncc upon goveramenta ruthority.

(21) Ibid., 1934, c.33; 1936, c. 66.

=

(22) Statutes of British Columbia, 1937, cc.9, 9lo
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There is a third pervesive kind of control exercised
by government in Canndc over business. This is the influcnce
cxerci;pd over thc_volume of crcdit through the operations of
the Bank of Canada, This contfol is not thc less important and
dccis{&c‘bccauso it is execrcised by pcrsuasive rather than
cocreive mcané. The Bank of Canada was first established as a
privatc institution im 1934, though linkcd to thc federal government
through its powecr to control the appoigtmcnt of the Governor and
Dcputy Governoré%z)ln the present year, it has becen brought
complctely under public ownership and contro£?4)

The importance of the functions of & central bank, such
as the Bank of Canada and the reason why some kind of public comtrol
of its aqtions arc neccssary can be quickly stated. The cconomy
which has devcloped in Canedc since Confederation is onc which
depecnds for its functioning on commercial crcdit. Business activity
can only be maintained at the level we have comc to regard as normal
if business mcn aro able to command and cmploy the funds of others
cs well as their own. The shoft—term loans which determinc the day
to day tcmpo of businoss must, in most cascs, bc sccured from the
commercial banks.

The commcrcial bank, in making loans to the most solvent
of busincss men, must makc a cautious calculation about the
proportion of its tbtal loans to its total cash rcserves in order
thet it may always bc &ble to meet sudden_demnnds for cash., As
far as the banks themselves are concerncd, therefofe, the volumc
of crcdit available to business depends, in part, upon the banker's
guess about immediate business prospects and, in part, upon the
amount of cash or legal tender in his hands, a factor over which
he has no real control. The volume of credit determines the level

of cconomic activity and ultimately the price level in the country.

(23) sStotutes of Canada, 1934, c.43.

(24) Ibid., 1936, c.22; 1938, c.42.
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If the cautious bankers becomc alarmed about thc futurc or if,
for any rcason, & withdrawal of gold from thc country rcstricts
the crcdit basc, business activity decelincs. The reverse is
equelly truc. Bankers? optimism" combincd with an ample crodit
busc, will mean en inflation of credit and & business boorm,

Thc Panks occupy a position of immense stretcgic importane .n ca
cconomic life of thc country and rostriotion and extension of
credit through the banking system has a pro found effect on the
economic welfare of everyone.

The central benk, through powers vested in it by public
authority, is eble to control the credit base upon which the
bankers rear our structure of commercia} credit and to influence
the bankers® moods of elation and =iarm, It is able, therefore,
to influence, indirectly but nevertheless powerfully, the conduct
of every business in the country. Its power ®o do these things
is derived from public authority; its influence must be exercised,
if at all, with public ends in view, TFor these reasons therc
incvitably develops a demeand for public control of a central bank
in some form or othcr. When a government secures full owncrship
of a ccntral bank, it is in a pos1t10n to exercisc & comprchensive
influcencce on thc whole economye.

The tariff, the investigation of combincs and the centrel
benk arc the three means by which the federal govermment can
excrcise contrbl over the whole ficld of Canadian businesse The
other instances of control of business to bc discussed herc arc
of a misccllancous character, affeccting particular trades gnd
businesses and excrciscd for rcasons peculiar to each case. As
élready pointed out, they arc discussed in this gection becausé
they do not fit into any of the other categories.

With the exccption of Prince Edward Island, which pro-
hibits the liquor trade cntircly, the provinces have made the

distribution of spirituous liquors a public monopoly. ToO descrinoc

the liquor tradc &s & public utility would rouse vigorous - aad
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justifiable - protcst in many quarters., It owes its status eas a
public monopoly, partly to thc immcnse difficulties of trying to
rcgulate private trade in the commodity and partly to thc fact
that this formcd a tolcrable compromisc with thc powerful

prohibition forcos when the rcaction against completc suppression

of thc trade devclopcd. At Confcdcration, the tradc was regulated,
if at all, by thc local authoritioé?sl Dissatisfaction with this
system - or lack of system - brought about a changc as carly aé
1876 in OntarioEZS) Commissioners appointecd by the central authorities
werc given power to rcgulate the tradc. Vendors werc required to
sccure liccnces which the Commissioncrs might withhold or rcvogc
for causc and a provincial system of inspcction for enforcement
wes sct up. Most of the othcer provinces latcr adopted a similar
scheme -of central suporvisioéfV)

This systcm was far from satisfactory, particularly
bccausc of a growing scntiment in favour of complcte supprecssion
of thc tradec. This scntimcnt was strong cnough to put through
thc Canada Tcmpcrancc Act in 1878, which gave localitics the option
of forbidding thc traffic cntircly and many arcas votcd thomscivcs
"dry" under its provisions. The War affordcd a varicty of arguments,
convincing to widcly diffcring groups of peoplc, in favour of
complctc prohibition and by 1919, prohibition had swept over the
wholc Dominion. The impossibility of enforccment gave risc to cvils
at lcast comparable with those of the rcgulatcd trade and a
rcaction set in in 1921 when British Columbia and Quebec recverscd
their judgment on prohibition. They cstablished a govcrnment ageney
end vcsted in it the solc right to distributc spirituous liquors.

By 1930, all thc provinces cxcept Prinec Edward Island had taken

the samc step. A limitcd amount of privatc cnterprisc in the sale

YES) Canada and its Provinces, Vol. XVII, p. 207,
(26) Statutcs of Ontario, 1876, c.26,

(27) ce.g. see Reviscd Statutcs of Saskatchewan, 1909, c.1l30;
Reviscd Statutes of Manitoba, 1913, c. 113; Statutes of British
Columbia, 1910, co30.
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of beer and wincs under strict supervision is now permitted in
(28) |
most provinces,

The maintenance of any monopoly requires policing.
Accordi?gly, the provinces have been obliged to provide a system
of supérvision and inspection, ;Opinions differ about its
effectiveﬁéss but it is et least a considerable addition to the
activities of éovernments. It is also necessary to supervise
the manufacturers, Brewgrs and distillers, in addition to a
federal licence under the Excise Act, must secure licences from
the Provincial Liquor Control Board, The Board can refuse or
revoke a licence for oa%se and may require them to make returns
and submit to inspection?9 The Boards may - and sometimes do -
conduct their business in such a way as to impose restrictions
on inter-provincial trade,

Ferming in Canada in the twentieth century has become,
to a great extent, a highly specialized business adventure,
Therefore it has become exposed to the hazards of economic

fluctuations which a fflict other businesses as well as to those

which have always been vpeculiar to itself., Bankruptcy proceedings

provide the business man with an escape from the intolerable

burdens brought on by misjudgment or unforeseen calamities,

Bankruptcy law and technique were dev?lo ed to meet the needs
30
of traders and they are neither legally nor practically applicable

to farmers. Thus, when the débacle of the early thirties sub-
merged large numbers of farmers under a burden of debt they were

unable to meet, a serious problem of social adjustment was raised,

— i =t M AR L L € W e — . —

(28) Encyclopedia of Canada, Vol, IV, p, 87.

(29) e,g. see Revised Statutes of Ontario, 1937, c, 294, sS,46-54;
Revised Statutes of Saskatchewan, 1930, ¢, 232, ss. 66-71;
Statutes of Nova Scotia, 1930, c, 2, ss, 45-55; Revised Statutes
of British Columbia, 1936, ¢, 160, ss, 67, 123,

(30) The terms of the Bankruptcy Act do not apply to farmers. See
Revised Statutes of Canada, 1927, ¢, 11, s, 7.
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It was particularly serious in the Prairie Provinces,

A complete moratorium on agricultural debt was not desirable or
politically feasible., It was felt that any measure of relief,
wvhich might be enforced by public authority, should go only to
those who were acutely in need of it and who could also show

tﬁét their distress was due to drought and/or the unprecedented-
coiléﬁso of prices. If such a policy was to be carried out, it
was necccssary to devise some method of seclecting those in whose
focvour legal process wos to be temporarily suspended. It was
impossible to define in advance precisely whet circumstanccs
should cntitlc particulcr persons to considcrotion end thercfore
there were no rulecs of the kind which the ordinary courts are
suited to apply. In eddition, the task cclled for informal
investigation and judgment bascd upon cxpert knowlcdge of
egriculturc and intuitive grasp of particular situations. It wos
€lso desired to provide an inexpensive procedurc and & scrvice of
mncdiation between deb?or and creditor in the hope of promoting
permancnt settlements.

As a result of these considerations, the conduct of
this policy of adjustment was not entrus?ed to the ordinary ‘
courts. Instead, Debt Adjustment Boards, agencies of the
government s involved, werc created, Thenccforth, the right of the
crcditor to hale a farmer-debtor into court depcnded upon his
becing able to secure a ccertificate from thc Board, And tho
Boards bent their cfforts toward sccuring voluntary adjustmcnts
bctween dcbtor and crcditoi?l) As the depression decepencd and
drought conditions grcw worsc, the distrcss sprcad to most other

classcs in the wcstern community. (To somc extent, the debt

ad justment policy of thc governments may have contributed to this),

(31) statutes of Alberta, 1931, c,57; Sasketchewan, 1931, €,959;
Manitoba, 1931, c.7.
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The authority of the Debt Adjustment Boards was extended until
legal process for the collection of any debt from a resident of
the provinces became entircly dependent upon the permission of
these bodieé?Z)
— The constitutional powcr of the provinces did no?

enablc them to put through a gencral legislative scaling-down
of dobts becausc most of the debt was owed to crcditors outsidc
the provincéfz) Bankruptcy lcgislation could only be enacted
by Parliamcnt., By 1934, howcver, it was clear that tcmporary
moratoria would not providec a solution for agricultural indebt-
cdncss in the Dominion. Fedcral bankrupicy lcgislation was not
epplicablc to farmers and, 1n any cvent, the cxtension of its
provisions to them would not have solved the problcm. It was of
primary public intcrest to kcep thosc great numbcrs of cmbarrasscd
farmers on their farms and to give them an opportunity to rccovir
when conditions improvcé?4)Thc dcsirablc thing sccemcl to bc_a
compromisc which scalcd dovn thc debt to rcesonablc amountse.

If such a policy was to bdo avplicd, then, in falrncss
to both dcbtor and crcditor, thc tcrms of the compulsory scttlcment
had somchow to bc rclatcd to the prospcctive capacity of the
debtor to pull himsclf out of his difficultics and thc probable
productivity of thc farm. The question of choice of tcechnique
was csscntially similar to the onec facecd by thc Western Provinccs
in 1931, which has becn discussed. The fedcrel Parliament chosc
a similar mcthod and provided for the ostablishment of edminisiritw

suthoritics to apply thc policy instcad of using thc bankruptcy

courts,

— e . - -~ -

(z2)  Sec Statutes of Alberte, 1937, c.9; Saskatchcwan, 1934-3.
c. 88; Manitoba, 1933, c.9-

(33) Sce Royal Bank of Canada v. The King, (1913) © D.L.Re 3375
Credit Foncier v. Ross, (1937) 3 D.L.Re 369,

(34) Housc of Commons Dcbatcs, 1954, PP 3637 ct seq.
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The Farmers® Crcditors Arrangemecnt Act of 1934 providcd
for Boards of Rovicw in the diffcrent provinecs. They werc to
ettompt to mcdiatc bctween the farmer and his crcditors and to
rcach an agrced rcduction of thc dcbt. Feiling this, thc Board
was d@thorizod to formulatc ana apprové-an arrangcment binding
on ali ﬁart;es without thcir consent. In doing this, it was to
take into conéidcration thc prospective capaclity ofAthe dcbtor
to pay end thc productivity of the faré?S) This is the typc of
thing which thc ordinary courts arc quitc unsuited to perform.

Therc arc varicd opinions about the wisdom of thcsc
mcasurcs. It may bc argucd that the policy of decbt adjus?ment
pursucd by the Western Provinces was carricd much too far. For
prcsent purposes, that is not highly significant. The point of
real importancc is this., Modern socicty, by its very nature, is
subject, at intervals, to widcsprcad cconomic and social dislocation
We arc not content to wait for ad justments to work out slowly and
painfully by thomsclves. We try to mitigate di stress and hastcn
ad justment by the usc of public authoritye. The cases just consider-
ed secm to show that, very frcquently, the cnd dcsired cannot be
rcachcd by a merc change in the 1aw to bc cnforcecd by the ordinary
courts. It rcquircs the usc of a more flcxible instrument which
can tekc account of the spccial pcculiaritics of cach scparatc casce.
That means thc usc of thg cxcecutive arm and an incrcase in the
activitics of govérnmcnto It may be that wc have not cnough
jntclligence and wisdom to restrict oursolvcs to a rcasonablc usc
of adﬁinistrativc agencies in such matters. At prescnt, there is
no indication that doubt on this point will prcvent us from tryinge.

The provinces maintain a varicty of cont;ols over & -
pumber of kinds of businesscs by mcans of licences. The

municipalities, of course, requirc licences from ealmost cvery

(35) sStatutes of Canada, 1934, c. 53.
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kind of business., But normally the municipality is not given a
lcgal power to discriminate between applicants or to rcfuse
liccnees on their own discretion. On the other hand, it sccms
highly probablc that thc provinec has the cons ti tutional powcr

to make the conduct of any busincss subjcet to licence and that

it may rcfuse, suspcend or rcvoke such liccnces at will as long |

as it?doos not interfere with inter-provincial trade or some other.
hoad}bfﬁbdﬁinion Jurisdiction. This power has been callcd into
0per§tion in respoet of & rumber of busincsses. Certain regulations
arc imposcd upon the opcrations of persons cngaged in thoem and.the
power to suspend the licence is used as a mcans of cnforcement.

No attempt is madc to discuss every casc qf provincial licence
rcquircd in the five provinces considgred. The more important

end striking ones only are dealt with.

All five of the provinces considered make regulations
governing, and imposc liccnce requircmeonts on, theatres and motion
picturc palacoé?e) Onec purpose is to maintein a censorship of the
stage and screcen. The other main purposc is to sccurc the
meintenence of a minimum of safety precautions in casc of firc.
Most of thc provinccs subject hote{27gnd other public buildinéze)

to similar scrutiny on grounds of protcection of the public against

firec. Powers of inspection arc given for cnforcoment §urposes.

(39
Most of them requirc liccnecs from privote dotectives and collections
(40) (41)
egencics and rcal cstate brokerse. Most of them require liccnecs

from thc vendors of fuel-oil but, cxccpt for thosec provinccs which

(36) Recviscd Statutes of Nova Scotia, 1923, c. 162: Reviscd

Stotutes of Quobec, 1925, c¢. 173-4; Reviscd Statutes of Ontario, 1937
c.319; Reviscd S3atutes of British Columbia, 1936, c, 196;

Revised Statutcs of Saskntchewan, 1930, ¢.225.

(37) e.g. sce Revised Statutes of Nova Scotia, 1923, c¢,164;
Revised Statutes of Qucbec, 1925, ¢,183; Reviscd Statutes of -
Ontcorio, 1937, c. 32C,

(38) c.g. scc Reviscd Statutes of Quebce, 1925, c. 176,

(39) e.g. sce Revised Statutes of Nova Scotia, 1923, c.44; Revised
Statutes of Ontario, 1937, c. 245; Reviscd Stotutes of Saskd tchewan,
1930, c. 185; Revised Statutes of British Columbia, 1936, c, 156,
(40) Reviscd Stotutes of Nova Scotin, 1923, c. 126; Reviscd Statues
of Ontario,1937,c.249; Revised Stoatutes of Scskatchewan, 1930,
c.185; Rcviscd Statutes of British Columbiz,1936,c,155,

(41) c.g. sce Reviscd Stotutes of Ontario, 1937, c4247; Reviscd
Statutes of British Columbiz, 1936, c. 157,
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heove cstoblished public utility control of this industry, the
chicf purposc scems to be to facilitate the collection of the
gasoline tax levied by the provinceéfz)Some require licences
from hawkers and poddlcﬁisgnd travelling showéf4gthers dcmond
them from tradce schoo{§5)and tronsicnt photcgraphcréfs)Evon
147) (48) '
berbers 2nd book-ngents do not cseape in somc provinecs. And
withfﬁ the last yoar British Columbﬁiggnd Snskatchowéiqéovod to
impoéo licéncé rcquircments on "closing-out-seles"., In this
latter casc, the objcet is to prcvent the pouring of bankrupt
stock, collccted from grecat distances, into 2 singlc town where
& closing out salc may be conducted for months by non-rcsidents
of the tHown to the great detriment of the trade of the loeal
merchants. Accordingly, the period for which thc elosing-out scle
may continuc is limited; lists of merchandisc to be sold must be
furnishod to thc government with a statcment tﬁét only rcgular
stock-in~-tradc is to be sold.

In most of thesc statutes, there are provisions recquiring
periodic reports and rcturns. In thosc ceses where thc persons
regulated are entrustcd with the funds of others, 2 bond, guarantce-
ing propcr disposition of thosc funds, must be deposited. In
cvery casc, thc liecnees may be withheld or rovoked for what the

exccutive regards ns misconduct.

(42) c.g. scc Statutes of Saskatchewnn, 1936, c.l4; Revisecd
Statutcs of Ontario, 1937, ¢.332; Rcviscd Statutcs of British
Columbia, 1936, c. 278,

(43) Reviscd Statutes of Saskatchownn, 1930; c. 182; Reviscd
Statutes of Quebee, 1925, c.25.

(44) Revised Statutes of Seskatehewan, 1930, c.44; Rcviscd
Statutes of Ontario, 1937, ¢.293.

(45) Reviscd Statutes of British Columbia, 1936, c. 288; Stotutcs -
of Ontario, 1938, c.43.

(46) sStntutes of Nova Scotia, 1937, c.9. _
(47) c.g. scc Reviscd Statutes of British Columbia, 1936, 090213113.
(48) ce.g. sec Revised Statutes of Sasketchewan, 1930, c.187,

(49) statutcs of British Columbia, 1937, ¢.7.
(50) sStatutes of Saskatchewan, 1938, c,44.
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The rcasons for imposing control on thesc diffcrent
kinds of busincss arc various emd, in somec cascs, obvious at
first glamce. Generally, it is one of two basic rcasons. It
mey be that the business renders a scrvice of & complcx natwurc
to pprSons who, beccausc of ignorancc Or nceccssitous condition

or somc other rooson, arc placed in an infcrior bargaining

positioh~with rospoct to it. Or it may be beeausc the informel
controls, which opcrated on cnterprising pcrsons with littlc
scnsc of soecinl responsibility through thc local knowlcdgec of
cverybody about cverything in thc rural or village ncighbourhood,
hove broken doyn under the modern conditions of extreme mobility
and urban lifce

The control and censorship of motion pictures is
neturally a peculiar casc. The modern state, which maintains
somc kind of control over most of the agcncies of cducation. was
not likely to forget the motion picturc. Most of th¢ others
are covered by the rcasons mentioned, The casucl patron of a
thecatre, hotel, or other public building has no way of knowing
vhother it is a firo-trap. Nor can the random customer of the
barber and hairdresser know whether the complicated machinery
which is now csscntial to that trade will bec compctently handlcd.
The busincss of the pownbroker, thc collcction ageney, the private
detcective ~nd th; trode school can cnsily bceome a "racket™ under

To ~ grcatcr or less cxtcnt, no doubt. the

(51)
rcgulation of pawnbrokers, privatc detcetives and travelling shovs

urban conditions,

is a prX’cc mcasurc. And poerhaps the main drive bdbchind the

rcgulation of book agents, hawkers
photographers is irritation at the

Subject to ccrtain broad
permits the learned professions to

prectice of their craft, to imposc

and to discipline or suspend offending mcmbers..

and peddlers and transicnt

way they "teke in"™ the crcdulous.
limitations, thc province
restriect entronce to the

profcssional qualifications

The profcssions

(o1)

of Quebec, 1931-2, Cc.22,

Scc Roviscd Statutos of O ntario, 1937, c.244; Stntutcs
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are cartellized because professional ethics, based upon accepted
rrinciples, tested by experience ami fortified by tradition, are
at least és powerful a control as open competition would be an@
because & special training and a specisl scrutiny of gualifications:
are-necessary 1o protect the public who heve no choice but to
trust thé professional man. The task of control is entrusted td
en clected council of the particular profession. ‘

Bccausc of the development of new "mysteries" or the
epplication of scicentific knowledge to o0ld trades, a twiligh?
zone has appeared between tusiness and the older professions. This
erca tcends to grow but, at present, the optometrists, the cmbalmers
and the differon@ kinds of drugless practitioners are the principal
groups concerned., A special body of knowledge is rcquircd for
successful pursuit of thesc callings and somc instructed scrutiny
of qualifications is required to protect thc public. At the same
tine, there is, as yet, no firmly established body of profcssional
cthics and few universally accepted principles upon which such a
body of ethics could be based, As a result, the state has
inscrted its authori ty between these quasi-professions and their
clicnts. Sometimes a government agency is placed dircctly in
control and sometimes a professional association is set up for
thc purnposc of rcgulation under the strict supcrvision of the
govcrnmcn£fz>

Thecsc authoritics, whether government agencies or
mercly government controlled, recgulate training schools, establish
stendards of compctence and conduct cxaminations for oentrance
to practicc. They issuc licences, prescribe the detail of
profcssional conduct, hcar complaints, cnforce discipline end

canccl liccnceses Most of thc five provinccs cxamined maintain

{52) c.g. comparc Revised Statutes of Ontario, 1937, c.229 with
Rcvised Statutes of British Columbia, 1936, c.204.(Provisions
rclating to drugless practitionmers),
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(53) (54)
a control of th%s kind over cmbalmers, optometrists and drugless
(55
practitioncrse.

The mattcrs discusscd in this section illustrate the
swecP>of the activities of modcrn ¢overnmecnts, As our cconomic
lifo has becomc morc highly intograted and interdependent, it
has %oébmc both possiblc and to somc cxtent ncceccessary for
govcfnmcnté fo excrcisc far-rcaching control over bucincss as a.
whole, as through tariffs and ccntral banking. It is natural .
that this should occur, although intcrvcntion at onc point is
likely to lcad to further intcrvention at other points. When a
tradc which is subjcct to scrious abusec in private hands is onc
which cannot bc cradicatecd or dispensced with, as in the casc of
the liquor tradec, government is eelled upon to conduct it. When
thce sudden impoverishment of a large scection of the population
occurs, ma jor social adjustments bccome ncccssary and governments
are given widc powcrs to expedite the adjustment, Whenever, in
our complex cnvironment, a perticular tradc is not being
sufficicntly rcgulated by the informal controls of custom and
ncighbourhood knowlcdge, thc government is authorized to license
end rcgulate it. Thc statec has thus become a social instruncnt

for thc achicvement of a widc varicty of purposcs,

(53) Rcvised Statutes of Cntario, 1937, c¢.242; Rcviscd Statutes
of Nova Scotia, 1923, c. 127; Reviscd Stotutes of Saskatchcewan,
1930, ¢,177, The casc of thc cmbalmers is also an exccllent
illustration of thc brcak-down of thc old ncighbourhood controls
in urban cnvironments,

(54) Rovised Statutct of Ontario, 1937, c.246; Roviscd Statutes
of British Columbia, 1936, ¢.209; Reviscd Statutes of Saskatchewan,
1930, ¢,178, »

(85) Revised Statutcs of British Columbia, 1936, cc.37. 38, 204;
Revised Statutes of Ontario, 1937, ¢.229; Rcvised Statutes
of Saskatchcwan, 1930, c¢.179.




