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INTRODUCTION

Two world wars and a worldwide depression brought about a material
change in the role of the state and, as a consequence, of taxation. Until
the end of the last century, and even up to World War I, the state intervened
as little as possible in economic life. Of course, it had to ensure the
country's security and even undertake public works which the citizens were
unwilling or unable to carry out themselves. It was also incumbent on it
to institute tariff measures designed for the protection and encouragement
of home industry and even to regulate capitalistic enterprise which, under
the cloak of non-interventionism, was developing to the detriment of the
public interest. Since World War I, particularly during the past twenty
years, the state has played an ever increasing part in the economic life of
the nation by efforts to achieve full employment and economic growth, to
dampen business cycles and maintain price stability. Today, it is considered

its duty to ensure to all its citizens a minimum of security and welfare.

This enlarged role of the state has brought about a new conception
of taxation., Previously taxation was simply the means used by the state to
meet expenditures which its limited role did not permit it to avoid. Today,
it is rather regarded as a means of achieving economic policy objectives.
Not only does it make it possible for the state to meet its day-to-day and
sometimes even long-term expenditures, but also to pursue such macro-economic
objectives as full employment, economic expansion, price stability and
dampening of business cycles. Taxation can also have such social policy
objectives as more equitable redistribution of wealth among the different
classes of society or more rational reapportionment of the factors of

production among the different economic sectors.



Because of its increasing importance, taxation has become a constant
concern to the citizen. Government policy in the matter can influence the
behaviour of taxpayers. Individuals are constantly adapting themselves to
a changing environment, of which the tax system is one of the elements. It
is precisely the fact that taxpayers react to fiscal changes that makes
taxation a useful instrument of economic policy. The behaviour of indi=-
viduals results from a series of decisions, many of which require consider=-
ation of the incidence of taxation. As the role of the state keeps expanding,

so does that of taxation.

It is not surprising, therefore, that the Canadian Government should
have instituted a Royal Commission with instructions to inquire into Canada's
tax system and make recommendations for its improvement. It is on the basis
of the Commission's inquiry that the present work has been prepared. It
was conceived not as a detailed and complete review of the subject but as
an introduction to the study of the legislative, administrative and judicial
machinery of federal taxation. Its purpose is not to inquire into the
effectiveness of the governmental machinery but simply to analyze the re-
lations between the taxpayers and the Treasury in the light of the princi-
ples of equity and the requirements of civism. Civism requires the
co-operation of the citizen with the state, while equity imposes on the

state the obligation to respect the fundamental rights of the taxpayer.

Because of the scarcity of data concerning Canadian taxation, recourse
had to be had to the experience of those who participated in the framing
and administration of tax laws or contributed to their interpretation.
Public documents, data gathered by the Canadian Tax Foundation and certain

monographs have proved most useful. Finally, in order to facilitate



constructive criticism of the Canadian structure, the authors examined

various publications dealing with foreign tax systems. Unfortunately they

were

unable to travel abroad in seerch of first-hand information from the

administrators of those systems.

The origin and life of all tax legislation includes the following

stages: preparation, administration and, finally, interpretation or appli-

cation. The various parts of the present work correspond to these stages.

However, before treating them, it is proper to examine the notion of tax

or impost and deal with the question of the division of powers among

Parliament, government and the courts in matters pertaining to taxation.

o0.l.

this

THE NOTION OF TAX OR IMPOST

In a history of the British House of Commons, Hilaire Belloc, had
to say:

On rare occasions, this expanded Council when summoned, finding
itself in the presence of the Government, would talk of other
things than taxation. If the State was in peril, for instance,
the representatives might counsel a remedy. But taxation was
the main object of their coming. For the twin conceptions of
private property and of liberty were, in the Middle Ages, so
strong that our modern idea (which is the old Romen Idea) of a
tex being imposed arbitrarily by the Government, and being paid
without question, was abhorrent to those times. A tax was, for
the men of the Middle Ages essentially a grant. The Government
had to go to its subjects and say: "VWe need for public purposes
so much: can you meet us? What can you voluntarily give us?"
And the essential principle of the Representative Houses of the
Clergy and of the Laymen all over Europe was a convocation for
this purpose; taxation was in those distant days a voluntary
subsidy to the needs of the King, that is, of the public services. 1

This conception of taxation is now obsolete.

0.1l.1. DEFINITION

In the British North America Act, 1867, 2/ the words "impost" or "tax"




are used in sections 53 and 54, but only the word "taxation" appears in
sections 91 and 92. French legal terminology uses the words "taxe" and "imp6t"
indiscriminately. It is not inaccurate to render income tax by "imp6t sur

le revem”.

What is a tax ? The Judicial Committee of the Privy Council has shown
no undue haste in defining the term "tax". Originally, it chose to consider

certain levies as taxes, without giving any reason for using the term.

In 1889, for instance, certain levies imposed by municipalities to pay
for road and sewer construction were considered as taxes, though no reason
was given for the use of the term. é/ The notion that such levies might

be considered as service charges seems never to have arisen.

Thirty years later, ﬁ/ the Judicial Committee recognized that employer

contributions under the terms of the British Columbia Workmen's Compensation

Act were taxes. The tribunal gave no grounds for its decision and, moreover,
it steered clear of drawing any distinction between a tax and a compulsory

insurance premium levied by the state.

In the Unemployment Insurance case, 2/ the Judicial Committee refused
to specify the nature of unemployment insurance contributions, because
their Lordships did not consider this essential in order to reach a decision

in the case.

Some years earlier, however, Lord Sumner §/ had established two
criteria applicable to taxes. In this case, the defendant, the Nova Scotia
Car Works, had settled in Halifax after having been granted complete ex-
emption from municipal taxes over a certain period of time. The city
decided to improve the sewage system and to meet the cost of the work

through taxation. The company refused to pay the tax, claiming immunity.



Thus, the issue was whether the payment claimed was a tax. Lord Sumner,
speaking on behalf of the Judicial Committee, decided that it was, for the

following reasons:

1. this levy was imposed by a higher authority; and
2. +the levy was of a compulsory nature in that it did not require
prior consent of the taypayer, except to the extent that, in

a democratic system, the state acts by consent of the governed.

In 1931, Justice Duff of the Supreme Court of Canada developed these

criteria in Lawson v, Interior Tree, Fruit and Vegetable Committee. Z/

British Columbia had passed a law setting up an agricultural board with
power to regulate the marketing of certain farm products. To meet its
operating expenses, the board was authorized to levy a charge, at a rate

to be decided by itself, on the products marketed.

What should such a levy be termed? According to Justice Duff it was
either a tax §/ or a licence 2/. He was of the opinion that this levy was
indeed a tax because the charge:

1. was sanctioned by law and any person refusing to pay the levy

could be prosecuted;

2. was imposed on the authority of the legislature, either directly

or through an intermediary, the intermediary in this case being
a government board; and

3. was levied for public purposes.

Justice Duff interpreted section 92(9) of the B.N.A. Act quite literally

and decided that the imposition of the levy was not a valid exercise of the

province's power to license, since such power may only be exercised "in order



to the raising of a Revenue for Provincial, Local or Municipal Purposes". The
legislation challenged was intended to regulate trade at the provincial

level and the purpose of the levy was to meet the expenses of the board
responsible for such regulation. The power to license could not be exer-
cised in this case. It was therefore determined that the levy was a tax and
as such was ultra vires the provincial legislature, because it was an

indirect tax which increased the cost of consumer goods.

These criteria, set down by Lord Sumner and developed by Justice Duff,

still prevail. 10/

It should be noted that a few years later the Judicial Committee of
the Privy Council reversed this restrictive interpretation of the provincial

licensing power in Shannon v. Lower Mainland Dairy Products Board. l;/

The reasoning ran as follows: since the provinces have the power to regu-
late local trade, they cannot be denied the use of the usual method of doing
so, that is, by the issue of permits against payment of charge. Provincial
licensing powers may, therefore, serve both to regulate trade and to raise
revenues. The fee collected for the licence is Jjustified subsidiarily

as a service charge.

0.1.2. SERVICE CHARGES

The notion of payment for services rendered lg/ put forward in respect
of licensing lz/ cannot be opposed to that of taxation as stated in the

Jjudgment of Attorney-General for British Columbia v. Esquimalt and Nanaimo

Reilway Co. rendered in 1949. 1k4/

The circumstances of this case were as follows: in order to meet forest

maintenance and protection expenditure, the legislature had set up a special



fund known as the "Forest Protection Fund", which was financed through
government subsidies and compulsory contributions exacted from the owners
of forest lands. The Attorney General for the Province argued, unsuc-
cessflly, that the levy was not collected from all taxpayers and that it
was not paid into general revenue, but was used for special purposes. The
arguments were set aside on the grounds that the special fund included
monies paid by the public and that a levy could not be distinguished from
a tax by reason of the use to which the money was put.

0.1.3. NON-TAX NATURE OF DISTRIBUTION OF INCOME DERIVED
FROM COMPULSORY POOLING OF CERTAIN PRODUCTS

The only powers conferred on the provinces by the Constitution are
those to levy direct taxes within the boundaries of the province for pro-
vincial purposes 15/ and to license ;§/ which means to give "permission
to trade" lz/. As a result, when the provinces wished to regulate the
marketing of agricultural products directly, they found themselves severely
handicapped by their constitutional incapacity to levy an indirect tex.
British Columbia managed to go around this obstacle by getting the Supreme
Court of Canada to draw a distinction between the levy of a tax and the
distributicn of income derived from the compulsory pooling of certain

products.

The story of this development in case law goes back to 1929. At
that time British Columbia was faced with the following economic problem:
a number of farmers were selling liquid milk for consumption, in preference
to processed milk (i.e., butter, cheese), because liquid milk brought in
better returns, required a smaller capital investment and less effort.

To avoid flooding the liquid milk market, other farmers were obliged to



sell milk in the form of dairy products, the price of which was depressed
at that time by international market conditions. In response to repre-
sentations from the less fortunate farmers, the legislature in 1929 adopted
an Act empowering a provincial agricultural board to levy on each farmer
selling liquid milk an adjustment levy to be distributed to farmers who
had sold milk in the form of dairy products. The system thus consisted in
taking part of one farmer's profit to give it to another in the form of

a subsidy. In this way, the government hoped to stabilize the market by

forcing farmers to sell both liquid and processed milk,

In the Crystal Dairy decision this was declared to be a tax, because
it was compulsory, sanctioned by the Act and imposed in the public interest.
This tax was Jjudged to be indirect, because it tended to cause a rise in
consumer prices. The tax was therefore declared ultra vires the British
Columbia Legislature. l§/ Although the province had power to regulate
local trade 19/, it could not exercise this power through unconstitutional

means. The economic problem remained unsolved.

The Legislature decided to set up a corporation, The Milk Clearing
House Ltd., with exclusive power to buy all dairy products in the area
concerned (Lower Mainland), and to pay the producers, each month, a price
based on a complicated equalization formula. gg/ The corporation, accord-
ing to the Board's lawyers, was running a business, making purchases at

the lowest possible price and selling at a higher figure.

The Supreme Court of Canada felt differently and found the procedure
invalid on the grounds that it was a disguised method of getting around
the Crystal Dairy case. The corporation's relationship with the farmers
was no different from that of the earlier government board. The legislation

setting up the corporation was therefore ruled unconstitutional.



The 1957 judgment in re The Farm Products Marketing Act, R.S.Q. 1950,

chapter 131, as amended g;/, of the Supreme Court of Canada again asserted
that any licensing system for the purpose of adjustment among producers
was ultra vires the province, since such a system required the imposition
of an indirect tax. Seven judges out of eight, however, felt that a combi-
nation of the pool system and the sharing of the sales income, on a pro-
vincial basis, was a valid exercise of the local powers to regulate

business. gg/

British Columbia then organized a mandatory pooling system for milk
products, with distribution of sales proceeds, according to the type of
product sold, after deduction of operating costs. This pooling system was

found to be valid in Crawford and Hillside Farm Dairy Ltd. v. Attorney-

General of British Columbia. gé/ The availability of this type of procedure

has greatly reduced the interest of the 1957 amendment to the Federal

Agricultural Products Marketing Act gﬂ/under which the Governor General in

Council may delegate powers of indirect taxation to provincial boards. gg/
0.l.4, FEDERAL TAXES

It follows from the foregoing that a tax is a state levy for public
purposes which the taxpayer is obliged to pay. The courts have paid little
heed to determining whether or not monies thus collected are paid into
general revenue or whether these monies represented fair value for services

rendered.
The Canadian taxpayer is subject to the following federal taxes:

1. The personal income tax, the corporation income tex and the gift

tax, all three enacted by the Income Tax Act 26/ and the 01d Age
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Security Act 27/. The Income War Tax Act was introduced in 1917

to finance the war effort.

2. The estate tax instituted by the Estate Tax Act, g§/ which came

into force on January 1, 1959, replacing the Dominion Succession

Duty Act which had existed from June 4, 1941, to December 31, 1958.

3. The sales and excise tax imposed by the Excise Act, 22/ the Excise

Tax Act ég/ and the 0ld Age Security Act. gz/

4, The customs duties levied under the Customs Tariff Act. 31/

What about postal revenues? ég/ Are they taxes? The courts have not
had to answer this question, no doubt because this field clearly comes
within federal jurisdiction and the federal government has the right to
"The Raising of Money by any Mode or System of Texation". 22/ It could be
argued that postage stamps are a form of tax, on the basis of the decision

reached by the Judicial Committee in Attorney-General for Quebec v. Reed. 2&/

In that case law stamps were found to be an indirect form of taxation. 22/

As to postal revenues derived from money orders, it is difficult to classify
them. 36/

The greater part of federal government revenue stems from taxes.
Other revenues 21/ include earnings of the Bank of Canada paid by it into
the general fund, interest on loans made to other governments, interest,
dividends and surpluses provided by the Crown corporations, income from
various funds and from bonds held by the state, fees for services rendered

by the state and for the issue of licences and explorgtion permits. 2§/



0.2. SEPARATION OF TAXATION POWERS

The powers of the state are legislative, executive and judicial. The
doctrine of separation of powers, first laid down by Montesquieu, 22/ states
that, in order to avoid tyranny, these powers should not belong to the same
organ of the state. This doctrine was inspired by a study of the English
Constitution under which, in principle, the legislative power belongs to
Parliament, the executive power to the government, and the judicial power
to the courts. Nevertheless, even under the British Constitution, the
King, on the executive level, acts on the advice of the Cabinet Ministers
who are at the same time Members of Parliament and are responsible to it.
The Canadian Constitution, both on the federal and on the provincial levels,
copied on that point the Constitution of the United Kingdom. In the
particular field of taxation, the theory of separation of powers has
suffered another important derogation, the effect of which is to attenuate

the principle of "Taxation by Parliament only".

The basic principle is that the Crown may not impose a tax without
the consent of Parliament. This principle dates back to 1215 when the
Common Law was embodied in the Magna Carta, In 1689, the Bill of Rights
reiterated this principle in the following terms:

Levying money for or to the use of the Crown by pretence of

prerogative without grant of Parliament for longer time,

or in other manner than the same is or shall be granted,

is illegel. L0/

Thus all taxes require parliamentary approval. Taxes are a form of
penalty 41/ since they deprive the citizen of a part of his property for
the benefit of the state. However, the House of Commons, in England as
in Canada, does not itself prepare the budget; it approves, rejects or

amends it. The Crown prepares it. 42/
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Parliament can delegate its legislative powers ﬁé/ including, of course,

its power to tax, to other agencies. In Canada, as a general rule, no
statute directly delegates power to tax to anyone whomsoever, whether the
Governor General in Council, the Minister of National Revenue, or the

Minister of Finance. 44/ Section 117(1)(i) of the Income Tax Act 45/

departs from this rule by empowering the Governor General in Council to
define for purposes of deduction the term "dependants", which can have
the effect of altering the amount of tax payable by some taxpayers. More-
over, some authorities claim there is in fact a delegation of the power to
tax each time that Parliament grants discretionary power in respect of
exemptions, allowances, liability to tax or the treatment of undistributed
income, since the taxpayer's liability is left very largely to the dis-

cretion of the Minister and his staff.

Does this procedure respect the principle that the power to tax
belongs exclusively to Parliament? The Winnipeg Taxpayers Association
submitted a memorandum to the Special Committee of the Senate of Canade

which had been set up in 1945 to review the Income War Tax Act and the

Excess Profits Tax Act, 1940, 46/ the purport of which was to urge the

abolition of ministerial discretionary powers. The Association, indeed,
recalled the famous cry of the Middlesex insurgents: "Where discretion

begins, law, liberty and security end".

Is it true, however, that discretion does amount to delegation of

legislative authority? In Pure Spring Co. Ltd. v. M.N.R., EZ/ Justice

Thorson stated that section 62 of the Income War Tax Act, 1927, granting

discretionary powers to the Minister of National Revenue to allow expenses

or refuse them as unreasonable, in effect conferred an administrative and
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quasi~legislative power on the Minister. The learned Jjudge expressed

himself in the following terms:

When the Minister makes his discretionary determination that

an expense is to be disallowed as excessive he does an adminis=~
trative act, but, in my view, his determination is more than
that, He is acting in respect of a policy which Parliament has
indicated but not defined. It has left the limits of the field
in which he is to operate to be defined by him in his discretion;
the Minister's determination is thus really a definition of
policy., The effect is that his determination renders the ex-
pense which he disallows subject to tax, which otherwise would
be deductible and free from tax. Parliament has thus, in effect,
conferred a power of tax imposition upon the Minister. This
makes his determination not only an administrative act but also
a quasi-legislative one. (Emphasis added)

Although the present Income Tax Act has abolished the bulk of

ministerial discretion, it is not entirely absent from all sections. &§/
Since discretionary power, exercised in accordance with the rules of equity
and justice, is not subject to review by the courts, and since validly

enacted regulations are unassailable, it can thus be argued that, to a

certain extent, the power to tax is vested in the Minister.

This delegation, as we shall see later, is an unavoidable "evil" in
a modern state in a great many cases. The solution to the problem does
not lie in demanding complete abolition of delegation, but rather in
finding effective means of controlling any necessary delegation of powers.
This question, which presents a very real problem, will be discussed more

fully in Chapter 2.

A question also arises concerning the internal regulations issued
but seldom published by the Department of National Revenue. These in-
structions drawn up for the guidance of tax assessors contain numerous

provisions affecting the amount of tax citizens are called upon to pay.
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However, these regulations cannot be used against the taxpayer in appeal
cases, since they are not admissible in court. hg/ Although they are
sometimes referred to as Quasi-administrative legislation, such regulations

do not violate the traditional principle of "Taxation by Parliament only".
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PART ONE

THE LEGISLATIVE MACHINERY

CHAPTER l1——THE ELABORATION OF TAX LEGISLATION

Tax legislation requires several months of preparation before it
is given Royal Assent. This chapter describes each phase of this lengthy
process, as carried out first at the administrative and executive level,
where the budget is prepared and the ensuing legislation blocked out,

then at the legislative level where it is submitted to Parliament and passed.

1.1. THE PREPARATION OF TAX LEGISLATION

Contrary to the practice of the United States and certain European
countries, where the budget bears mainly on government expenditures, in
the United Kingdom and Canada it determines government policy in respect

of texation. 1/

In Canada, as in the United Kingdom, several departments are involved
in the production of the budget, but the final taking of decisions rests
with the Minister of Finance. The outstanding feature of the procedure
is the secrecy of the budget whereby the public, and to a large extent

even Members of the Cabinet, are kept out of the picture.

On June 29, 1963, after the first Gordon budget, the "Financial Post"
published an article entitled "We can learn from the U.S. how to introduce
taxes" which contained the following passage:

In the U.S. maximum publicity is given to proposed tax changes,

in contrast with the secrecy shrouding them here. This gives

taxpayers time to rearrange their affairs, but many Canadian tax
men do not think this is necessarily a bad thing.

23
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The United States system would thus appear to be the reverse of that
used in Britain and in Canada. But, in fact, to judge their respective
merits, each system must be viewed in its proper constitutional context.
The two are so utterly different that it is essential to take a close look
at the United States system before broaching the question of the secrecy

of the Canadian budget.

1.1.1. THE UNITED STATES SYSTEM 2/

As head of the Executive, the President of the United States is
responsible for the taxation policy submitted to Congress, but the actual
job of preparing revenue estimates and proposing changes in the tax struc-
ture falls on the Treasury Department. The Secretary of the Treasury is

the President's spokesman before Congress.

The President himself may put the whole taxation programme before
Congress in a special message or on the occasion of one or more of his
three annual messages. On the other hand, he may merely divulge the
spending estimates, making but few references to financing the expenditures
and leaving it to the Secretary of the Treasury to tell Congress at a later
date how it is proposed to do this. When the Secretary of the Treasury
submits the tax proposals, these emanate from his department and are
therefore less binding on the other government departments. When the
President presents a programme, however, as has been the tendency of late,

other government departments are consulted to a much greater extent.

Although Congress bears the full responsibility for the formulation
and passing of tax legislation, the Executive plays a vital part in draft-
ing the finance programme, which is drawn up by the staff of the Treasury

Department é/ following discussions with the other departments.
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However, in order to maintain good relations with Congress, the
Secretary of the Treasury seeks the assistance of the Tax Committee of the
House of Representatives and of the Senate and of the Joint Committee Staff
of Congress. &/ The public is also called upon to play a part at this

stage.

1.1.1.1. INTERDEPARTMENTAL CONSULTATION

In principle, the administration as a whole, and not just the Treasury
Department, is responsible for the tax programme. For this reason, senior
officials of various government bodies are consulted, including the Bureau
of the Budget 2/, the Council of Economic Advisors, the Board of Governors
of the Federal Reserve System, and also occasionally other bodies such as
the Securities and Exchange Commission, the Department of Commerce, the
Department of State, and the Department of Agriculture.

1.1.1.2. CONSULTATION WITH INFLUENTIAL
MEMBERS OF CONGRESS

When drawing up his tax programme, the Secretary of the Treasury or
his representative consults influential members of Congress, especially
those prominent in the Committees on Taxation of the House of Representa-
tives and of the Senate. Later the President consults them himself for
the same purpose, but the priﬁe responsibility for these contacts rests
with the Secretary of the Treasury. If the President's party is in control
of neither House, such consultations may serve but little purpose, but
they usually help to bring about some measure of agreement on certain
points in the programme. At the worst, they shed light on the respective

positions taken; at the best, they result in complete agreement.
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These consultations add flexibility to the system, as is shown by
the following example. The original draft of the 1950 Revenue Bill con-
tained tax reductions. After study by the Senate Committee on Finance,
it was completely changed because of the economic repercussions of the
Korean War. Such a radical change could not have been effected without
the agreement of the Secretary of the Treasury and of the principal members

of the two Committees on Taxation.

1.1.1.3. THE PART PLAYED BY THE PUELIC

In the performance of its duties, the administration usually takes
public opinion into account. As will be seen the public can express its
views, both formally and informally, to the various levels of the adminis-

tration. All suggestions received are sent to the Treasury Department.

The administration pays close attention to all the letters and
reports it receives. According to Mr. Roy Blough §/, such mail seldom
contains new ideas but it does give the government an idea of the points

likely to evoke criticism.

In addition, some government departments have services (Public
Advisory Groups) to deal with representations from the public and provide
information. The Business Advisory Council of the Department of Commerce
is an example. Lastly, when they can, senior civil servants attend the
seminars organized by various of the more important trade and professional

associations to discuss tax legislation.

Occasionally special steps are taken to sound public opinion on tax
legislation. Thus, in 1939, the Under Secretary of the Treasury asked the

public to write to the department or to meet its representatives. About
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1,000 letters were received and 83 interviews were arranged with a total
of 281 persons. It is true thet at that particular time there was much
criticism of the tax laws. According to some, dissatisfaction stemmed
from the hostility shown by the Roosevelt administration to private enter-
prise. Thus, the circumstances were somewhet exceptional but the adminis-
tration is always open to listen to the verbal representations of members

of the public.

1.1.1.k, THE ROLE OF CONGRESS 7/

Whilst the tax programme is actually drawn up by the Secretary of
the Treasury and submitted by him or by the President to the two Houses,

the final decision, both in fact and in law, rests with Congress.

In tax matters, the initiative rests with the Ways and Means Committee
of the House of Representatives. Its first step, when introducing a Bill,
is to consider the advisability of holding a public hearing. Should a
hearing be held, the first witness called is usually the Secretary of the
Treasury. The duration of the sitting depends on the contents of the Bill,
on the number of persons who wish to be heard and on the Committee itself.
The Committee is assisted by the Joint Committee on Internal Revenue

Texation. 8/

Once the public hearing is over, the Committee on Ways and Means
holds an Executive session behind closed doors, at which only the officials
on the Committee staff are admitted; the public, the press and other
members of Congress being excluded. The purpose of this privacy is to
enable Committee members to speak their minds openly without fear of public

opinion in order to arrive at a truly objective decision. Press releases
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are generally sent out at the end of each sitting. Usually Committee
decisions, even the provisional ones, are published as soon as made. Once
the Committee has finished its work, a Bill is drafted by the Legislative
Counsel of the House and submitted to the House of Representatives for
debate. Time for debate is sometimes limited and frequently there is

agreement not to amend the Bill in order to preserve its balance.

After passage through the House of Representatives, the Bill is sent
to the Senate. The Senate Committee on Finance may, if it wishes, hold
s public hearing, but it always holds an Executive session to review the
Bill. By this time the Bill is sufficiently advanced to be subjected to

deteiled discussion and criticism.

The Bill then goes before the whole Senate. If it is amended, it is
returned to the House of Representatives which may reject the Bill, accept
the amendments or disagree with the Senate, in which case a Committee of

Referees is appointed to seek a compromise.

When the Bill is passed by the Senate, the President has ten days in
which to approve it or exercise his veto. If he fails to take action,
the Bill becomes law, without his signature, on the expiry of the time
limit, provided Congress is still in session; if Congress is no longer in

session the Bill dies.

If the President vetoesthe Bill, it goes before both Houses once
again. It then becomes law, without the presidential signature, if, in
each House, it is supported by a two-thirds majority, failing which it is

rejected.
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1.1.1.5. ADVANTAGES AND DISADVANTAGES

The obvious advantage of the United States system is that it affords

the public an opportunity to participate in drawing up taex legislation.

However, the system also has its drawbacks. In the first place,
attempts are frequently made to settle particular problems when the Bill
is discussed and the consequent amendments, forced through by pressure
groups, impair the Bill's overall consistency. 2/ The separate consider-
ation of revenues and of appropriations is another weskness of the system,
leading to unforeseen deficits or surpluses. ;9/ Lastly, the process is

so slow that it may drag out for upward of six months.

In fact, Roy Blough 11/ is quite impressed by the merits of the

Canadian system, about which he writes as follows:

Tax students are often fascinated with the taxing process as

it has been developed in the United Kingdom and Canada, where

it seems to work much better than here. The hope is sometimes
expressed that we might develop something of the kind for the
federal government., The fact is, however, that the basis for
success in those countries is the parliamentary system of
government, which is constitutionally not available to us

and would not necessarily work well under our conditions. In
improving the taxing process it is necessary to build on our

own foundations in the light of our own conditions and traditions.

By the same token, we must seek to improve our own system within

the context of Canada's constitution and traditions.

1.1.2, THE CANADIAN SYSTEM

In Canada, the budget is usually brought down between March 15 and
April 15, 12/ About six months ahead of time, that is, during the

previous October, the Minister of Finance takes a look at the revenue
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estimates which are based on the assumption that there will be no change
in the taxes. Expenditures are estimated by the Treasury Board and
submitted to the House about three months before budget day, that is to

say, toward the end of December. 13/

The Minister of Finance is then in a position to decide whether
or not to bring down a balanced budget, whether the surplus or deficit
should be large or small, whether to increase or reduce the taxes, and
whether to change the tax structure. Decisions taken at this stage are
by no means final but are subject to reconsideration in the light of

circumstances.

Without doubt, the key man in this process is the Minister of Finance,

as is evidenced by section 9 of the Financial Administration Act: ;&/

The Minister has the management and direction of the Department
of Finance, the management of the Consolidated Revenue Fund,
and the supervision, contrel and direction of all matters
relating to the financial affairs of Canada not by law assigned
to any other Minister.

It would, however, be a mistake to believe that the budget in Canada
is a one-man show; the Minister of Finance obtains assistance from the
administration, from the public and from his Cabinet colleagues.

1.1.2.1. RESPONSIBILITIES OF THE VARIOUS
GOVERNMENT DEPARTMENTS AND AGENCIES

Within the Department of Finance the Texation Division is chiefly
responsible for advising the Minister on matters of taxation policy. It
reviews and analyzes requests for changes in existing tax laws and for

exemptions and makes estimates of probable revenues from taxation. 15/
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The Minister, however, is also helped by the Financial Affairs, Economic
Analysis and External Aid Division, and by the Economic Affairs, Industry

Tariffs and Trade Division, which both supply valuable data.

However, the Department of Finance is not alone in planning the
taxation policy. It seeks the advice of many other government departments

and agencies.

Owing to the close connection between fiscal and monetary policies,
one of the first bodies consulted by the Department of Finance is the Bank
of Canada, which was set up to regulate credit and currency and to promote
the economic and financial welfare of the country. lé/ It is now recog-
nized that ultimately the Bank of Canada must accept the government's
monetary policy, though it is free to select the means of carrying it
out. lZ/ In addition to its responsibilities in regard to the monetary
policy, the Bank administers the public debt and acts as the government's
financial agent. This last duty warrants further consideration since the
Bank, in its role as financial agent, supplies the government with the
funds it requires over and above the revenues provided by taxes and other

sources.

The Department of Finance is kept well informed of any decision taken
at the Bank, since the Deputy Minister of Finance is an ex officio, though
non-voting member of the Bank's board of directors and executive committee.l§/
Furthermore, the Minister of Finance is free to meet directly with the
Governor of the Bank as often as he wishes. ;2/ Also, officials of the
Department's Taxation Division frequently meet with those of the Bank's

Research Department.
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The Department of Finance relies also on the assistance of the
Dominion Bureau of Statistics which collects, analyzes and publishes data
on trade, industry, finance, agriculture, manpower and population, and
on the advice of the Economics and Research Branch of the Department of
Labour which carries out research on the economic and social aspects of

labour, thus complementing the work done by the D.B.S.

The Department of Finance is also assisted by various other departments.
It consults the Department of National Revenue continuously and, where a
sales or excise tax is involved, it also consults the Economics Director
of the Department of Trade and Commerce and the Economics Division of the
Department of Agriculture. In matters concerning customs duties, it
consults the International Trade Relations Division of the Department of
Trade and Commerce,‘gg/ as well as the Economics Division of the Department

of External Affairs.

In theory, the Treasury Board has authority to concern itself with
any matter regarding finance and budget estimates. g;/ In practice it
plays a major part in drawing up estimates of expenditures, but it is not
concerned with raising revenues and consequently has no share in developing

taxation policies.

The Legislation Section of the Department of Justice is responsible
for drafting finance bills. gg/ Usually an official of this section attends
all consultations in order to draw attention to any legal problems which
might arise out of projected legislation, such as constitutional conflicts
or inconsistencies with existing federal or provincial laws. When drafting
the bill, the Legislation Section keeps in touch with the Department of

Finance to make sure that the proposed wording correctly interprets the
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Minister's intentions and it consults the Department of National Revenue
in order to avoid as far as possible any administrative difficulties in

connection with the enforcement of a new tax.

1.1.2.2. THE PART PLAYED BY THE PUELIC

In the matter of tax legislation, effective public intervention is
limited to the pre-budget period, extending usually from July to February.
Later, the public has no further opportunity to intervene, other than
through its elected representatives, since there are no public hearings
before Parliament such as exist in the United States. However, it may
happen that, after being passed at the first reading, a bill is held over
until the next session, in order to give the public an opportunity to meke

representations on its technical aspects. For example, the Income Tax Act,

an amendment to that Act adopted in 1961, 23/ and the Estate Tax Act, were

handled in this way. Sometimes before introducing a bill the government

mekes its purport known in order to sound out public opinion. g&/

Questions, comments and suggestions are sent to the Department of
Finance by individuals, firms and, more frequently, by assoeiations. Certain
associations are concerned with the particular interests they represent,
whilst others, such as the Joint Committee of the Canadian Institute of
Chartered Accountants and the Canadian Bar Association, are concerned with
improving the tax laws in the public interest. The question arises as to
whether the submissions presented by the various associations fully reflect
the opinions of their members and whether arrangements for meetings with
government officials are adequate and produce satisfactory results. In
an attempt to settle this point, a survey was conducted to obtain the
opinions of various associations who had made representations to the

government in the past. 25/
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1.1.2.2.1, PREPARATION AND PRESENTATION
OF SUBMISSIONS

The survey revealed that some of the points put forward in the
submissions of associations have been raised either by their members, by
their executive committee or by a committee specially appointed for the
purpose., Sometimes the services of experts are retained. The submission
is then approved by the executive and in certain cases it is discussed

at a general meeting.

Submissions to the government are made in different ways. Usually
meetings with government officials take place between the ninth and the
third month before the budget, that is, between July and January. It
sometimes happens that the interested parties abandon certain positions
in the light of objections or considerations put forward by the officials.
If the problem is merely technical, the officials deal with it but, if
there are political implications, the delegations may be asked to meet
with the Minister. In such cases the Minister, flanked by half a dozen
of his senior officials, receives the delegations some two months before

the next budget, that is, during January or February.

None of the associations surveyed complained of any lack of consider-
ation on the part of the Minister or of his officials, but the Canadian
Electrical Manufacturers Association did feel that the meetings were often
too short.

In the presence of Cabinet members, there are usually some

questions asked and answers given, but time usually does not
permit so much discussion.

When delegations have taken care to send in a submission at least two
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weeks ahead of time, they do not need to go into their case in detail,
but can concentrate on essentials, thus saving time and making the most
of the meeting. According to the Association of Canadian Distillers:

This procedure has been most helpful in that the time

allotted for the interview was devoted to open and

frank discussion on the points raised, rather than

verbal reading of the brief.

In order to assess better the value of meetings between the government
and various associations, a statement made by a Toronto newspaper has been
confronted with views expressed by various Canadian associations. In its
issue of July 11, 1963, the Globe and Mail stated: g§/

...groups have presented formal...briefs to the government, and

the government has received them in a formal...fashion. There

has been little of the down-to-earth conversation that irons
out problems or sparks new ideas.

Hereunder are opinions expressed by various associations:

(a) The Association of Canadian Distillers

Federal Cabinet Ministers are very busy men. While they
have to receive delegations, they prefer them small,

with intelligent,concise briefs. That part of the Globe
and Mail story was teken out of context. It could have
been written for any one of several reasons: Two examples
are quoted below.

(1) A group appeared before a Cabinet Minister, was so
large that by the time the introductions had been made, and
the brief read out, the time allotted for the interview
had expired, leaving little or no time for discussion.

(2) It is probable, and this has happened, that an orga-
nization, without careful preparation or study of their
problem, have insisted upon presenting a brief asking for
the impossible. A submission of this nature rarely leaves
room for discussion and they usually fall flat, much to
the consternation of an overaggressive delegation.
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Canadian Metal Mining Association

(¢) The

The mining industry is more fortunate than others
as there is a federal Department of Mines and we
keep in close touch with the Minister, the Deputy
Minister and the principal officials of that
Department. There is, therefore, a minimum of
formality and a maximum of serious discussions in
our meetings.

For these reasons we regard the present procedure
as quite satisfactory. Very rarely have we run
into a situation such as that described in the
quotation that you give from the Globe and Mail.

Canadian Construction Association

(d) The

Superficially, these procedures are very satisfactory,
but the results are disappointing. Both parties are
very appreciative of the lack of formality, although
obviously decorum is maintained throughout. We believe
that the government makes a sincere effort to hear and
understand the problems of our industry whilst the
meetings are on.... Our meetings with the senior
officials (as opposed to those with the Minister) are
really down-to-earth.,..

Canadian Lumbermen's Association

(e) The

We venture to suggest that the present procedure

is not entirely satisfactory. We have noted the
Globe and Mail's remarks. We feel that our discussions
with government officials could be less formal.
However, it is very easy to criticize the government,
whereas we should sometimes be more critical of
ourselves. We know that there are various groups

in our industry which mske representations to the
government, which makes it difficult for the
government to give us all the attention we should
like. In other words, we fell that there should be
but one spokesman for the industry and that the
government should recognize this spokesman as the
official representative of the industry as a whole.

Canadian Medical Association

The formality and regularity of submissions by
certain organizations is, I believe, the reason
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(e)(continued )

for the view of the Globe and Mail. If they were to present
themselves less frequently, reserving their appearances to

those of real importance, I do not believe that there would

be any lack of "down-to-earth" conversation or helpful discussion,
particularly with the powerful senior departmental officials.

(f) Canadian Petroleum Association:

In our view this kind of communication is slightly too for-
mal for the parties concerned to become thoroughly aware of
the problems faced by each; we rather agree with the Globe
and Mail's comment. Owing to the time factor (the Minister
is usually very busy and usually has an appointment calendar that is
quite well-filled) it is not possible to spend a couple of
hours or half a day discussing the points raised in the
brief. Sometimes, of course, the points will not require
this length of discussion, but on many occasions they will. What
is frequently involved is the matter of "educating" the
government representatives in the actual working of the
points under discussion. Frequently these are of a rather
technical nature, well understood by the industry represen-
tatives, but not within the general field of knowledge of

the Government representatives. It is suggested that it is
frequently this lack of knowledge and understanding, and,
consequently appreciation, of the detailed points involved
that prevent action by the Government to correct

inequities or anomalous situations. We should point out

that the Minister is usually first to admit that he is not

an expert and relies on his staff. The staff does not
usually have the practical experience which would give a
clear grasp of the points involved and the resulting problem.

(g) The Canadian Rehabilitation Council for the Disabled

The answer to your question 3..., I believe, depends enti-
rely on who happens to be the government official who is
contacted and the nature of the formal brief presented.
From my own personal experience, a request for change rela-
ting to the fiscal policy is received more formally than a
request for a special concession to a special group, where
the minister involved may feel free to enter into "down=-to-
earth" conversation.

(h) The Canadian Pharmaceutical Association

I cannot say that this kind of communication between govern-
ment and those outside of government is entirely satisfactory.



38

On the other hand, I am of the opinion that such formal lines
of communication could bring about satisfactory responses if
both parties reviewed the problem with frankness and without
bias.... Possibly it is difficult for government to be
absolutely frank in its discussion of its view of the
overall problem and its inter-relationship to other prob-
lems confronting the many aspects of government work.
Possibly,too, it is difficult for those outside of a bus-
iness group or a professional organization to appreciate
that such groups or organizations do in fact very often
present themselves with other than a vested interest. It
may be that on too many occasions opinions are formed prior
to the setting up of communications and both parties lack
the desire to alter their opinions.

The last two quotations contain a suggestion that government officials
avoid committing themselves on the basic facts at issue. This appears to
be the case. Actually, the purpose of the meetings is to give interested
parties an opportunity of being heard. The government officials ensure
that they have fully understood the suggestions put to them, but they do
not reveal what they think of them. In the words of A. K. Eaton:

As a rule the Minister of Finance will have some of his officials

with him in receiving delegations. Their main function is to

listen, ask questions and seek information, but not to argue the
pros and cons of the case being heard. gz/

Frequently submissions are made in writing only. Parties who live
far from Ottawa sometimes have to be content with this form of approach.
In the words of The Saskatchewan Association of Rural Municipalities:

Except when our problem is such that it warrants a trip to

Ottawa to press the matter it seems we have to depend on

written submissions.

We only hope that the Federal Ministers realize this, and

will give all our submissions the respect and attention that
they would give if we were there to present them personally.
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1.1.2.2.2. ATTENTION GIVEN TO THE
SUBMISSIONS BY THE GOVERNMENT

Whether or not submissions are followed up with a meeting, the
main thing is that they should not be simply pigeon-holed. The Canadian
Construction Association made the following complaint in this connection:

...Results seem to be scanty and it is only after repeated

submissions have been made frequently about the same point

that we eventually get something done.

In fact, the government does pay attention to all submissions. These
are first examined by an official of the Texation Division. If the matters
brought up are involved, they may give rise to discussions between the
officials of various departments or to the drafting of a memo for the
attention of the Minister. The suggestions are then assembled in what is

known as the Black Book and are given two separate and thorough examinations.

The first of these is carried out by about thirty officials of the
Departments of Finance and National Revenue. Each suggestion is discussed
at greater or lesser length in committee g§/ with a view to obtaining a
majority or unanimous view. Each official, however, is allowed to register

a dissident opinion, 22/

The Black Book is then examined at a series of meetings chaired by
the Minister of Finance. The Minister of National Revenue attends these
meetings and each Minister is usually accompanied by five of his officials.
The Department of Justice also sends a representative to comment on the

legal implications of the suggestions.

Discussion at these meetings centres on the opinions expressed by

officials at the former meetings and on the implications of the suggestions
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in terms of revenue. The Minister of Finance decides which recommendations
are to be adopted. In arriving at a decision, the Minister must take into

account both the technical and the political aspects of the problem,
1.1.2.2.35. APPRECIATION

The survey reveals that the non-committal attitude of the government
and its slowness to act have led the associations to feel that their
meetings with the officials, and more particularly their meetings with

the Minister, are sometimes a waste of time.

Can anything be done to overcome official reticence and lentor?
Many of the recommendations bearing on tax policy may be excellent for
one type of budget but unacceptable for another. 29/ Whatever the case,
the Minister cannot reveal his thoughts without betraying the principle
of budget secrecy. 2;/ Neither can he be expected to commit the Cabinet

in matters which it has not had the opportunity to consider.

Furthermore, a suggestion put forward by an association may have
repercussions in many other sectors of the economy and, for this reason,
may require further thought and consideration. ég/ Again, on the assumption
that the complaint made by the Canadian Construction Association is well
founded, the question arises whether the trouble lies not so much with
faulty procedures as with a shortage of competent staff. It may be that
the officials of the Taxation Division are swamped with work, in which

case the government should do something to remedy the situation.

Public consultation is mentioned in several submissions to the Royal
Commission on Texation. 33/ Some suggest that a committee be formed to

make a year-round study of recommendations sent in by the public with a
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view to amending the existing tax laws. The question is to know whether

such a committee would really do better than the officials of the Department
of Finance. To begin with, if the staff is too small, it should be increased.
Is it advisable to form a committee besides? Those in favour propose that

a certain number of officials would be specifically responsible for carrying
out this work. The committee would receive delegations, read submissions
and, if need be, suggest reforms. For example, in April 196k, the Minister
of Finance, Walter Gordon, after delivering his Budget Speech, é&/ asked

the public for technical suggestions in the light of his proposals concerning
corporations having a degree of Canadian ownership. Had such a committee

existed at the time, it would have dealt with the public's recommendations.

According to Donald H. Huggett, 22/ 50% of the committee membership
should be drawn from outside the civil service and should include repre-
sentatives of the Canadian Tax Foundation, the Canadian Institute of
Chartered Accountants and the Canadian Bar Association. The Canadian Bar
Association, on the other hand, feels that the committee should be made up
entirely of government officials. This seems to be the better solution.
True, the public wishes to be heard, but it wishes to be heard by the
government. Furthermore, one should avoid giving a vote to persons who
might be tempted to attach too much weight to the views of their more

influential clients. 36/

With a view to encouraging public participation in the working out

of tax legislation, it is recommended that:

A permanent committee be set up, to be named The Tax Advisory
Committee. This committee, composed of civil servants, would
hear representations from the public, study any briefs sub-
mitted, and report thereon to the Minister of Finance. Subject
to the Minister's consent, its reports could be published.
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1.1.2.3. THE DECIDING AUTHORITY

The ordinary Cabinet procedure is for each minister to handle the
day-to-day business of his department and to bring matters which may have
serious political implications to the attention of his colleagues. The
minister himself decides whether or not to take up any particular metter
with the Cabinet. According to Sir Ivor Jennings: 37/

The Minister who refers too much is weak; he who refers

too little is dangerous.

A few days before the Cabinet meeting, the minister who wishes to
take a matter up with his colleagues sends them a memorandum outlining
the problem and indicating his proposed line of action. This practice
gives the other ministers the time to consider the point at issue and, if
necessary, to draft a memorandum of their own. Ultimately, the Cabinet

takes all important decisions. 38/

The procedure just described applies only partially to the budget
proceedings. Actually, the Cabinet reviews the estimates of expenditures;
it decides whether there will be a surplus or a deficit, and whether texes
should be raised or lowered. As far as circumstances permit, all these
matters are considered by the Cabinet about two months before budget day.
39/ However, the Cabinet is seldom informed about new taxes, Lo/ the
suppression of old taxes or about changes in the rates and coverage of

taxes until just a few days before the public itself is informed. E;/

Such portions of the Budget Speech as deal with changes to the tax
structure are prepared by the Minister of Finance himself. He is assisted

in this task by a number of his senior officials. These officials,
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together with the Prime Minister, are generally the only persons privy
to what he is going to reveal to the Cabinet. 42/ However, under certain
circumstances, the Minister of Finance may discuss certain points with

one, some or all of his colleagues.

In law, the Cabinet is not bound to accept the proposals of the
Minister of Finance. It may even throw out the budget, &2/ but, as Sir
Ivor Jennings points out, E&/ such an action would normally bring about
the resignation of the Minister of Finance. In practice, the Minister
almost always has the last word. Although he reveals the general purport
of the budget speech to his colleagues, he does not hand them copies of
his speech. Furthermore, the Cabinet has at the most a few days and
sometimes only a few hours in which to study and discuss the proposed
measures. Lastly, the text of the speech must be sent to the Bank of
Canada 52/ by the evening of the day on which it is delivered, and must

otherwise be ready for publication.

The budget procedure gives the Minister of Finance powers of decision
denied the other ministers in the running of their respective departments.
Actually, it is common practice to say that the Minister of Finance
"informs" his colleagues of the measures he is recommending in the Budget

Speech. 46/

Comparison between the Canadian and United States systems reveals
that the Minister of Finance plays a more decisive part in budgeting than
does the Secretary of the Treasury, or even the President himself. The
financial proposals put forward by the latter may be rejected by Congress,

which is independent of the Executive, whereas the Canadian system of
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ministerial responsibility mekes it almost certain that the contents of
the Budget Speech will become law, since a majority vote in the House is
almost a foregone conclusion. To put it in a nutshell, the President of
the United States or the Secretary of the Treasury proposes taxes, whereas

the Minister of Finance announces them.

1.1.2.4, BUDGET SECRECY

In preparing his budget, the Minister of Finance consults neither
the Cabinet nor the public to any great extent. On the contrary, extraordi-
nary precautions are taken to ensure absolute secrecy. In the departments
concerned, all papers, even rough notes, are kept securely under lock and
key, and no typist is given more than two consecutive pages of the speech

to type.

On budget day special arrangements ensure that the public will be
quickly and correctly informed of the contents of the budget. To eliminate
the risk of leakage, reporters assemble in the Railway Committee Room at
2 p.m. and they remain there until the speech has been delivered. EZ/

They are immediately given copies of the speech, press releases and ex-
planatory notes, and at a2bout 5 p.m. they are joined by as many as a dozen
government officials who explain the proposed measures and answer questions.
Thus, by the time the speech is over, the reporters are well briefed.

Before this practice was introduced, reporters were very pressed for time

and the morning papers often contained dangerous mistakes.

Advance knowledge of the contents of the Budget Speech is thus limited
to some fifteen to twenty senior government officials and the Members of

the Cabinet. All are bound to absolute secrecy.&§/ In Britain, any failure
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to maintain secrecy has been followed by dire consequences. In the Thomas
case in 1936 the Secretary of State for the Colonies was forced to resign
over a leskage of information concerning the tax on tea. In order to avoid
a meeting during the Easter recess, the Cabinet was informed of the contents
of the budget some ten days prior to budget day. A leskage occurred which
led to the resignation of J. H. Thomas, the Secretary of State for the
Colonies. 52/ More recently, when Sir Hugh Dalton was Chancellor of the
Exchequer, he stopped to speak to a reporter as he was entering the House

to make his speech and he happened to say "Your tobacco is going to cost
you less when I am through". The reporter published the news on the spot

and Dalton was forced to resign.

In 1963 Canada's Minister of Finance, the Honourable Walter Gordon,
was assisted in preparing his budget by experts who were not civil servants.
In spite of the fact that these experts had taken the oath and that there
was no leakage of information, the matter was debated in the Commons and

caused considerable stir.

If it is argued that the secrecy which surrounds Cabinet meetings is
responsible for the constitutional practice 29/ of keeping the budget
secret, the practice can be defended on the grounds put forward by Lord

Melbourne in the following passage: 51/

What Minister will ever hereafter give his opinion freely and
unreservedly upon the matters before him if he feels that he is
liable, at any distance of time, to have those opinions brought
to light and to be himself arraigned at the bar of the public

for having held them? And how can the public affairs be satis-
factorily conducted unless the sentiments of Ministers be declared
in their fullest extent and without the least bias either of
apprehension or of precaution?... If the arguments in the Cabinet
are no longer to be protected by an impenetrable veil of secrecy,
there will be no place left in the public councils for the free
investigation of truth and the unshackled exercise of the under-
standing.
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The aim_of Cabinet secrecy is, according to Lord Melbourne, to promote
good government and to protect the ministers, who may reveal nothing of
what transpires at the meetings, including any discussion of the budget.

It does not follow from this, however, that the Minister of Finance should
withhold information concerning important financial measures from his
colleagues until the very last minute and thus place them, so to speak,

before an accomplished fact.

In budgetary matters, this precaution is intended to stem leakages
of information by allowing the smallest possible number of persons to know
of the proposed tax measures. ég/ Budgetary secrecy and the retroactivity
of finance acts to budget day are two means of preventing individuals and
corporations from making improper profits or reducing the effectiveness

of the proposed legislation by last minute transactions.

We shall now consider, for each type of tax, the dangers avoided by

the maintenance of budget secrecy.

(A) Sales or Excise Taxes

In the case of sales or excise taxes, foreknowledge of an impending
rise or fall in taxation may lead to an acceleration or a postponement
of purchases by unlicensed buyers. In either case, the outcome may be

undesirable.

For instance, in 1957 the public was led to believe that the excise
tax on cars was about to be lowered. During his electoral campaign,
Mr. Diefenbaker 22/ promised that if he were elected to power he would
abolish or reduce the excise tax on cars and that he would eliminate,

completely or substantially, all unfair excise taxes. After the election,
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the Honourable Mr. Fleming, then Minister of Finance in the Diefenbaker
Conservative government, made a statement to the press which was interpreted
as foreshadowing a tax reduction. A rumour, picked up by the press, 2&/
suggested that the tax on cars would be reduced. The rumour slowed down
the sale and production of cars and increased the unemployment which
prevailed in the automobile industry. General Motors of Canada, Chrysler
and Ford announced that they would be obliged to lay off personnel,
particularly in their Oshawa and Windsor factories. The situation gave
rise to a long debate in Parliament. 55/ The incident shows that mere
speculation can provoke economic difficulties. Clearly, if the government
announced tax changes in advance, the repercussions might be even more

disastrous.

On the other hand, the public tends to step up its purchases when
a tax increase is expected. Unlicensed dealers will stock merchandise
in the hope of making an additional profit when the tax goes on. The
government would then lay itself open to charges that it was favouring
a particuler group of taxpayers. Furthermore, the manufacturing industries
concerned would have to deal with a sudden rush of orders quite unrelated
to any overall increase in demend, which is undesirable from the point

of view of industrial stability.

Finally, whether it is proposed to raise or to lower the tax, the
reaction of the market, unless it is anticipated with considerable accuracy,

is likely to upset revenue estimates.

(B) Corporation Income Tax

Foreknowledge of impending changes in the rate of corporation income
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tax, as opposed to changes in the administration of the tax, can have
considerable influence on the stock market and enable individuals and
corporations to make improper profits. At one time, the Budget Speech
used to be delivered at about 3 p.m. but, owing to the reaction of the
stock market to changes in corporation taxes, and to the differences in
Stock Exchange closing time, Mr. Ilsley, who was Minister of Finance in
1942, decided to postpone the speech until 8 p.m. The practice has been

since maintained.

(C) Personal Income Tax

Advance knowledge of impending changes in personal income tax and
exemptions does not appear to present much danger. It is true that an
individual who knows that his allowable deductions are going to be changed
might teke steps to reduce his tax burden. However, it might even be a
good thing for taxpayers to have advance knowledge of pending changes.

For instance, a person might, in the month of February, have donated the
sum of $1,000 to a charitable organization. In calculating how much he
would give, he no doubt took into consideration the fact that the gift
was deductible for income tax. Supposing that, in March, the Minister
abolished retroactively the allowance for charitable donations, it would

seem that the taxpayer would have good grounds for complaint.
(D) Estate Tax

There would seem to be no objection to advance knowledge of changes
in estate tax. A person whose estate is likely to be affected can always
calculate how much tex would become due were he to die immediately. In
fact, however, he does not know when he will die, what his estate will be

worth at that time, nor whether the estate tax will be changed in the meantime.
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(E) Conclusion

It is clear from the foregoing that secrecy, even when respected,
does not entirely protect the public from the risks it is sought to guard
against. In practice, unfounded rumours or well-inspired forecasts may
produce undesirable results. The more certain it is that tax changes are
contemplated, the more these undesireble effects are likely to occur.
This, no doubt, is why secrecy is essential in the Canadian system, whereas
it is not in the United States. In Canada the measures recommended in the
Budget Speech are virtually certsin of becoming law. Thus, anyone who
has advance knowledge of the contents of the speech knows just where he
stands. In the United States, on the other hand, in spite of the slow
procedure and the publicity which surrounds the development of tax laws,
uncertainty often reigns right up to the last minute, for Congress is

not bound to adopt the tax measures recommended to it by the Executive.

In addition, those risks against which the public is protected by
the rule of secrecy exist only when there is a chenge in sales, excise
or corporation taxes. Therefore, it is solely in such fields that secrecy
is essential. However, it must be borne in mind that all parts of the
budget form an integral whole, that its general trend can often be anti-
cipated and that, if one part is revealed, the other more secret part may
be surmised more easily. For these reasons, we recommend thats

The rule of secrecy should be strictly meintained with regard

to changes in sales, excise or corporation taxes. The Minister

of Finance should submit the other tax measures to the Cabinet

whenever he considers that he can do so without endangering the

secrecy of the rest of the Budget. In such cases, there is no

reason why the Cabinet should refrain from announcing the measures

to the public in advance, whenever there is an advantage in
doing so.
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1.1.2.5. LEGISLATIVE TECHNIQUE IN TAXATION

The basic pattern of the budget is not the sole concern at this stage.
There remains to be determined the manner of drafting the ensuing legis-

lation.

Taxes may be expressed in such a way as to meke the taxpayer aware
of the burden he is to bear or so as to conceal the burden as much as
possible. They may be intended either to swell the general revenue funds
or to be allocated to specific uses so that the taxpayer can establish a
relationship between the various taxes and the services provided by the

state.

Also, in drawing up the bills and the relevant regulations, words
mey be ascribed their dictionary meaning or may be defined in the statute.
Their clauses may be drafted in general terms or spelled out in detail.

1.1.2.5.1. PUBLICATION OR CONCEALMENT
OF THE TAX BURDEN

Let us first consider the extent to which the burden of various taxes

is apparent or more or less concealed from the ordinary public.

There is no real problem in the matter of the estate tax. In fact,
if the estate is in excess of $40,000, the heirs are more than likely

to know what to expect.

As regards excise tax, the situation is different. The taxpayer
often does not know how much he pays the Treasury, for the tax is usually
included in the retail price of the article. However, it would be point-

less to develop a system to inform the purchaser of the price of the
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article before tax and of the rate of tax on the latter. In fact, to be
fully informed the taxpayer would have to know the actual incidence of the
tax. This, however, is unfeasible, since manufacturers and merchants
anxious to maintain or to increase their volume of business may absorb a
part of the tax and reduce their prices accordingly. They themselves are
unaware of the extent to which they do this, for it is impossible for them
to determine the level at which competition would force them to set their

prices in the absence of taxation.

With regard to income tax, the individual and the corporation know
exactly the amount of tax paid, but neither can be certain whether income
would have been the same had there been no income tax. In this area, how-
ever, it should be noted that the deduction of taxes on wages at the source,
whilst it does not conceal the amount paid, makes the actual payment much
easier. What happens is that the taxpayer gets to thinking in terms of
take home pay. What is of interest to him is not the gross salary paid
by his employer but the amount of his cheque or the cash in his pay en-
velope. Although he knows what his taxes are, he is not so conscious of
paying them. The advantage of the method is that collection is made easy
and efficient and that concealment and fraud are more difficult. However,
it is not possible to extend the scope of this technique. Payments to
non-wage earners are usually not pure profit and those who make such
payments are usually too numerous for the system of deduction at source to

be administratively feasible.

From the foregoing it follows that, though the wage earner should
perhaps be made more aware of the amount deducted at source, it would

otherwise be pointless for the legislator to concern himself about the
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publication or concealment of the tax burden. However, as regards income

taxes, deduction from salaries and wages at the source should be maintained.

1.1.2.5.2. ALLOCATION OF TAX RECEIPTS TO GENERAL
REVENUE OR TO SPECIFIC EXPENDITURES

Since the taxpayer is unaware of the total burden of all the direct
and indirect taxes he pays, he cannot determine the relationship between
the amount he pays and the value of the services he receives from the
state. However, he can be told how the government spends the revenue from

a particular tax or from taxes in general.

It is possible to set aside the revenue derived from a particular
tax for specific purposes. For instance, part of the revenue from indivi-
dual and corporate income tax and from excise taxes in statutorily set
aside for old age security. §§/ In fact, of course, there is no guarantee
that the revenue from a tax will be just sufficient to cover the expendi-
ture to which it is appropriated. In any case, the legislator usually
only resorts to this procedure when he feels that he can thus sugar the
pill for the electorate by drawing its attention to such politically
acceptable expenditures as education, health and social security. What
the taxpayer needs to realize is not only the relationship between par-
ticular taxes and services provided by the state, but also how the tax

dollar is apportioned to the various items of budget expenditure.

Following the Budget Speech the mass news media comment on various
items of government income and expenditure. This gives the taxpayer an
opportunity to discover how his tax dollar is being spent but, at the time
he is paying his taxes, he will rarely remember the proportion of revenue
allocated to the various expenditures. For this reason, we recommend the

following:
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A table showing the proportion of the tax dollar going to
the main items of expenditure should be included either
on the income tax returns or on the assessment notices.

1.1.2.5.3. STATUTORY DEFINITIONS

When the statute fails to provide a definition, the meaning of
archaic expressions, of technical terms, or of words taken from a local
dialect or a foreign language can be determined in court by experts.
However, according to well established precedents 21/, this does not apply
to ordinary words to which Parliament is presumed to have ascribed their
ordinary meaning. In such cases, when the courts are asked for a ruling,

they use the dictionary definitions to which they automatically refer. §§/

Though it is difficult to discuss them in a general way, statutory
definitions often provide certain advantages. Each case must be considered
on its merits. Definitions may define, restrict or amplify the meaning of

a word or, as the next section will show, make the law itself more

specific. 22/

1.1.2.5.4, SPECIFIC VERSUS GENERAL LEGISLATION

The increasing complexity of tax legislation is one of the chief
problems facing the Canadian taxpayer. This can be illustrated by refer-
ring to the 1917 Act §9/ concerning income tax, which comprised only
twenty-four short sections requiring eleven pages in the statute book,
whereas the present Act §l/ contains one hundred and forty-four sections
taking up over two hundred pages of the statutes. Certain provisions, such
as section 83A (exploration, prospecting and development expenses) and

section 85I (amalgamation of corporations) are so detailed and contain so
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many subsections and references that only an expert can understand them
at first reading. By itself, section 11 (deductions allowed in computing

income) is eleven pages long.

Various associations have touched upon this problem in their submissions
to the Royal Commission on Texation., The Financial Executives Institute
of Canada 62/ and the Edmonton Chamber of Commerce 63/ have both complained
that legislation is too complex and suggested that the Acts should be
drafted in simpler language. On this subject, the Canadian Manufacturers'’
Association expressed its views in the following terms:

Your consideration and reporting on the changes which may

be made to achieve greater clarity, simplicity, and effective-

ness in the tax laws or their administration will undoubtedly

be welcome to all taxpayers. In recent years the Income Tax

has become highly complex and meny of its provisions are

difficult even for tax lawyers and accountants to comprehend.

Much of the complexity is perhaps inevitable, and much is due

to the necessity of blocking loopholes for tax evasion....

Nevertheless, the Association feels that an examination of the

Act with a view to bringing about greater simplicity and making

it more understandable, is most desirable. §ﬂ/

The Canadian Bar Association §2/ expressed the hope that consideration
would be given to the problem of determining whether tax legislation
should be drafted in terms of broad principles or whether it should be
spelled out in detail. In the first place, it is important to note that
the two types of legislation are not different in nature, but merely in
degree, and that the line of demarcation is by no means easy to draw.
For example, it is difficult to say when a general principle has been
so spelled out that it ceases to be general, or vice versa. Again, one

rule may seem quite broad when compared to a second, but quite detailed

when compared to yet a third.
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Basically, one has to choose between two approaches to the drafting
of legislation and the choice cannot be made without taking into account
the subject matter of the law. Specific legislation may sometimes be
necessary in view of the complexity both of the matter dealt with and of
our social institutions. §§/ Such legislation may be incorporated directly
into the Act or it may take the form of regulations enacted under the Act.
In dealing with situations which are in a state of flux, delegated legis-
lation usually provides the better approach in that it is not a drain upon
Parliament's time., However, the point at issue in this section is not to
question whether the rules for determining tax liability should be contained
in the Act itself or in regulations, but to question whether these rules,
wherever they may be found, should be stated in terms of broad principles
or be spelled out in detail. The two approaches must be examined in order
to determine if at all possible which policy will best serve the interests

of both government and public.

As a matter of principle, tax legislation taken generally, that is,
including regulations, should be drafted as far as possible in terms of
general principles and interpreted to cover a broad field of taxation and
exclude the possibility of tax avoidance. §Z/ The method of drafting
legislation is thus closely linked with the method of interpreting legis-

lation.

As pointed out in a subsequent chapter, our Canadian courts interpret
tax legislation restrictively. §§/ As a consequence of this approach to
interpretation, certain individuals and corporations escape the tax net.
To overcome this obstacle, legislation tends to become progressively more

detailed. A case in point is the tax on furs under the former section 80A
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of the Excise Tax Act. §2/ Given a broad interpretation of the section,

it is clear that the legislator had no intention of excepting any sheepskin
which could be used for fur, not even a Merino type skin. Yet this was

not the decision adopted by the Supreme Court:

A consideration of all the evidence and of the authorities
and dictionary definitions to which we were referred, brings
me to the conclusion that neither in technical terms nor in
common speech nor in that of those who deal in such products
would the skin of a mature merino sheep with the wool or
hair attached to it be described as a fur.

The evidence shows that while "persian lamb" has long been
described as a fur, it is distinguished from the pelts of
other types of lamb or sheep. In the Encyclopaedia Britannica
(1952) Vol.20 at page 475, domestic sheep are grouped into

six types. The Merino sheep is placed in the "Fine-Wool type",
while the only breeds placed in the "Fur type" are Karakul

and Romanov, the former[Karakull including "persian lamb". 10/

In the words of the Supreme Court, the decision might have gone the other

way had the Excise Tax Act contained the following definition:

"fur"™ means the skin of any animal, whether fur-bearing,

hair-bearing, or wool-bearing, that is not in the unhaired

condition.

Detailed legislation and restrictive interpretation combine to form
a vicious circle which is the base of the Canadian tax system. The
legislator is constantly forced to resort to technical amendments in order
to stop up the gaps opened in the Act by the ingenuity of taxpayers, and
the Act becomes progressively more complex as one amendment follows upon
another. Furthermore, specific rules drawn up to prevent certain practices
constitute an open invitation to adopt other practices which will achieve
similar ends. The result is a game of hide-and-seek between the tax

collector and the taxpayer, leading to a waste of time, energy and money.
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On the other hand, it is quite true that the use of general terms can lead
to ambiguity and uncertainty, resulting in litigation. But this difficulty
can easily be overcome by filling in with a system of advance rulings Z}/
whatever gaps may have been left by the broad principles. The Department
responsible for the daily enforcement of the tax laws is perfectly competent
to fill in any gaps left by the legislator in accordance with the principles
he has enacted. Since the law is what the courts say it is, if the latter
were unencumbered with detailed legislation, they might be more inclined

to interpret more broadly and thus adapt the law to the changing needs of
our modern age. By combining legislation in terms of general principles
with a broad interpretation of the law, the present desperately embarrassing
situation would be avoided and the wish of many texpayers for simpler and
clearer statutes would be fulfilled. The law should be worded as clearly
as possible, since many individuals and small businesses cannot afford

the services of experts. Since taxpayers are required to assess themselves,
the authorities should meke the task as easy as possible. Our present

tax laws are so complex that expert knowledge and experience are commonly

required to understand them.

In order to simplify the Acts and prevent avoidance, we therefore

recommend that:

Tax legislation be drafted in terms of broad principles, rather
than in terms of detailed and specific rules. This does not
purport to be a strict requirement which must necessarily be
followed in every case, but a goal to be aimed at, though there
may be exceptions. Furthermore, such a reform should not be
contemplated in isolation, since it will only prove of value
provided it is considered in conjunction with subsequent
recommendations concerning a broader judicial interpretation

of tax laws and the introduction of a system of "advance rulings
or interpretative regulations.



1.1.2.6. DRAFTING OF TAX LAWS

Bills involving the imposition of a tax or the use of public funds
must be preceded by a resolution placed before the House of Commons
in committee of the whole. 12_/ This long-standing procedure is based
on the rule that, when a burden is imposed on the people, Parliasment
should have all the time needed for full discussion so as to avoid
coming to a hasty decision. 13_/ As a general rule, resolutions cover
only the general outline of the bills of which they give notice. They
are drafted by the Department of Finance and they do not call for the
same legal exactness as the bills themselves. Sometimes there are
exceptions. When a new tax is to be applied immediately, say, the
day after the Budget speech, the resolutions are drafted by the same

officials and in the same form as the bills which are to follow.

How and by whom are bills drafted? 1In the case of non-finance bills,
the member of the House of Commons or of the Senate who introduces a
private member's bill must have it drafted himself. T4/ On the other
hand, all bills introduced by the government are drafted by the
Legislation Branch Section of the Department of Justice. This is good
practice because, if each department were to draft its own bills, lack
of uniformity and even conflicts and contradictions between statutes
could result. Sometimes, even before the Department of Justice is approached,
the department which is planning a bill draws up an explanatory memorandum
for the Cabinet Committee on Legislation, presided over by the Attorney
General. This Committee was established in 1952, and its function is to

see to it that bills which the govermment will not proceed with are not
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unnecessarily drafted. Zé/ The Legislation Section only drafts bills
approved by the Committee. To help out, the department proposing the

measure sends a brief explaining the draft legislation in detail. Zé/

Although only the government may present a bill involving the use
of public funds or the imposition of a tax, the Cabinet Committee on
Legislation does not deal with finance bills because of the secrecy
which surrounds the preparation of the budget. Such bills are always
drafted by the Legislation Section of the Department of Justice. This
is often done before the resolutions are sent to the House of Commons.
Experience has shown that it is best to draft the bills in advance.
Certain difficulties only come to light during drafting, and it may be
necessary to change the resolution, a step which would be embarrassing
if this were already before the House. Thus, in actual practice, the
bills are drafted after the resolutions, but before the Budget Speech

is delivered. Bills thus drafted, however, are not final.

1.2. INTRODUCTION AND ADOPTION OF TAX IAWS

1.2.1. PROCEDURE IN THE HOUSE OF COMMONS

1.2.1.1. THE BUDGET SPEECH

1l.2.1.1.1. ANNUAL BUDGETS

In Canada as in the United Kingdom, government expenditures must
be approved once a year. ZZ/ In the United Kingdom, tax laws are voted

each year; in Canada, they remain on the statute book until they have
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been amended or repealed. The explanation of this difference is
that traditionally the British Parliament votes tax laws for one
year only in order to compel the Crown to convene Parliament at
least once a year, whereas in Canada such a precaution is unneces-

sary since section 20 of the British North America Act, 1867

prescribes that Parliament be convened at least once a year.

The practice of bringing down a yearly budget goes back to
the days when the state was far less concerned with regulating the
economic life of the country. The policy at that time was to keep
taxes as low as possible and to avoid influencing the general
economy. Such a policy is out of date in modern times and it is
recognized that government should take action to regulate economic
activity. To this end, one of government's techniques is fiscal

policy.

To be effective, fiscal policy must be readily adaptable to
changes in the economic situation. These conditions, however,
are not very compatible with the well-established tradition of
bringing down the budget once a year. Of course, it goes without
saying that, if unemployment threatens, Parliament can always-——
at any time during the year-=vote supplementary expenditures.

The difficulty becomes acute, however, when economic activity has
to be slowed down, whether to prevent inflation or to lessen an

unfavourable balance of payments. To overcome this dififficulty
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certain countries have adopted new ways of rendering taxation more flexible.
In the United Kingdom, for instance, Parliament has authorized the Chancellor
of the Exchequer to increase or reduce, by no more than 10%, customs duties,
excise taxes and sales taxes at any time during the year without obtaining
prior approval from Parliament. This authority is valid for one year

only unless it is renewed. 78/

In order to give more flexibility to the direction of taxation
policy, we recommend that:

Consideration be given by Parliament to the adoption of similar

measures in Canada but also applicable to income taxation.

It would be out of the question to bring down more than one full
budget a year except in extraordinary circumstances, such as outbreak
of war. It must be borne in mind that Parliament has many things to
attend to besides taxes and that it is therefore logical that all the
discussions on one subject be concentrated into one period of the session.
Moreover, the Department of Finance's Taxation Division would hardly

be able to cope with preparing more than one budget a year.

In certain quarters it is felt that expenditures should be planned
for periods extending beyond one year. A period of three years or more
is mentioned. In his submission to the Royal Commission on Banking and
Finance, Mr. Steele, an Assistant Deputy Minister of Finance and the
Secretary of the Treasury Board, pointed out the advantages of such a
practice in the following words:

To improve the quality of the management process, and to give a

better indication of the kind of expenditure levels and structure

we are likely to have in advance of the immediate year ahead, are
the objective we see in developing this forecasting technique... 79/
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1.2.1.1.2. THE PATTERN OF THE BUDGET

The budget is usually brought down between the middle of March and
the middle of April. §Q/ The Minister of Finance informs the House ahead
of time of the day set aside for the purpose. On that day, at about
8 p.m., he rises and proposes: "That Mr. Speaker do now leave the chair
for the House to go into Committee of Ways and Means". 81/ In support of

his motion, he delivers the Budget Speech.

In the United Kingdom the Budget Speech follows rather simple lines.
A memoir on the British financial system describes it as follows:

"The English budget is merely the speech of the Chancellor

of the Exchequer when, soon after the close of the financial

year, which is on the 31lst of March, he lays before the

House of Commons the finencial result of the year just

expired, the estimates of income and expenditure for the

year Jjust commencing, and proposals for an increase or dimi-

nution of texation, or other changes in financial adminis-

tration, which the Government recommended to the approval of

Parliament." 82/

In Canada the speech is somewhat more elaborate. It has become

customary to divide it into four parts:

1. In the first part, the Minister of Finance reviews the economic
conditions of the country and, if he sees fit, discusses particular eco-
nomic problems, drawing from a White Paper which he has tabled some dsys
before. This document contains a preliminary review of the government
accounts for the fiscal year ending March 3lst and a general economic
review including some of the more comprehensive economic indicators
established by the Dominion Bureau of Statistics, the Bank of Cenada and

other government agencies. §é/
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2. The second part contains a statement of government revenue and
expenditure during the past fiscal year. The Minister compares the esti-
mates of revenue and expenditure made the previous year with the actual

figures and states whether the year ended with a deficit or with a surplus.

3. The third part of the speech usually contains an estimate of revenue
and expenditure for the coming financial year. Normally by this time the
Committee of Supply has already begun its review of the estimates. However,
since the government always introduces supplementary budgets during the
year, the Minister must teke these additional expenditures into account
when estimating financial requirements for the coming year. His forecasts
are therefore based on a number of hypotheses, some economic, some
financial. On the economic side, for instance, it may be that the Gross
National Product is estimated at so many billions of dollars, that price
levels are expected to remain fairly stable, or that an average harvest

is forecast. On the financial side, the Minister may assume that the

tax structure and rates will remain unchanged.

In comparing receipts with expenditures the Minister forecasts a
surplus or a deficit on the basis of the hypotheses considered and analyzes
its possible repercussions on the economy. The conclusions he reaches
may lead him to propose changes in the tex structure. Taking these changes
into account but otherwise retaining on the other points the hypotheses
considered above, he gives a revised estimate of revenue for the coming

year.

The Minister may also propose amendments to the tax statutes with a

view to improving them. He usually gives no indication of amendments that
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are of a purely technical nature; these become known when the bill comes

before the House for its first reading.

L, The fourth part of the Budget Speech is a statement of proposed
amendments to the tax laws given in the form of resolutions. Such reso-
lutions are not usually final. Their wording is as follows: "resolved

that it is expedient to introduce a measure to amend the Income Tax Act

and to provide among other things ..." 1In practice the resolutions are

rarely amended, though they may be in an extraordinary situation such as

occurred in 1963.

The resolutions affecting customs and excise are worded in the same
way as the bill which will be later introduced in the House. The reason
for this different approach is that, traditionally, customs and excise
provisions are mede retroactive to the day after budget day, and the
officials of the Department act accordingly, not by virtue of any law
but solely in anticipation of a retroactive enactment. §&/ The purpose
of this extraordinery precaution is to prevent speculation. Not only
must a customs or excise tax never be announced ahead of time, §2/ but

it must be exigible the moment it is made public.

1.2.1.2, THE BUDGET DEBATE

The Budget Speech is delivered by the Minister of Finance following
2 motion that the House go into Committee of Ways and Means. Prior to
1955 there was no time limit on debates on this motion, but that year
Regulation No. 58 imposed an eight-day limit on budget debates and deter-
mined the days on which any sub-amendment or amendment or the main motion

had to be put to the vote. Regulation 58 was amended in 1962 and the
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budget debate shortened to six days. Sub-amendments, if any, are put to
the vote on the second day, amendments on the fourth day and the main

motion on the sixth dey. 86/

As a result of the principle of Cabinet solidarity, defeat of the
main motion would be a vote of non-confidence that would bring about the
fall of the government. If the motion is adopted, the Speaker leaves the
chair and the Deputy Speaker, who is chairman of the House Committees,
presides. The House then goes into Committee of Ways and Means. Often
the sitting, hardly begun, is adjourned in accordance with the regulations,
to enable the House to consider any matters listed on the Order Paper.

The sitting may be resumed several days or even several weeks later. §z/

In committee, the resolutions are examined one by one. Debates in
committee are usually conducted in a more easygoing manner than debates
in the House. The Minister explains each resolution and answers any
questions put to him. He is assisted in this by departmental experts,
though only he can actually address the House. When all the resolutions
relating to a same tax statute have been adopted, they are immediately

reported to the House so that the bill may be tabled. §§/

When the report has been adopted the Minister of Finance rises and
asks to table the bill. If the motion is passed, the bill is read for
the first time. Copies of the English and French texts are handed to the
Members of Parliament throughout the following days. In accordance with
the rules of the House, §2/ the three readings of the bill must take place
on different days except in special or emergency circumstances. There

is usually a few days' interval between the first two readings of a
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finance bill. When the bill has been read for the second time, the
Minister of Finance moves that the Speaker leave the chair for the House
to go into Committee of the Whole to examine it in detail. Since the
content of each section has already been passed upon by the Committee
of Ways and Means-——such is the case particularly in customs and excise
legislation—review by the Committee of the Whole is usually fairly
short 29/ and the sections are adopted one by one. Report is then made

to the House, where the bill is read for the third time.

1.2.1.3. BUDGETARY INITIATIVE

The initiative in appropriations and taxation rests solely with the

Crown.

No bill appropriating public funds may be passed by the House of
Commons without the Governor General's recommendation. This is provided

by section 54 of the British North America Act, 1867 2}/ which gives

the Cabinet absolute control over public expenditures since, in practice,
the Governor General acts on the advice of the Cabinet. When the Privy
Council approves an appropriation bill, a petition forwarded by the
House's legel adviser asks the Governor General for his recommendation.
The recommendation, in the form of a letter to the House, is communicated
to the Privy Council. Before the House goes into Committee of the Whole
on the bill, a notice of motion is given citing this recommendation. gg/
The motion itself is, by constitutional usage, introduced by a minister
of the Crown, usually the Minister of Finance. This rule, which goes
back to the time when both the requesting and the allocating of appropri-
ations were done by the Crown, 22/ has the effect of preventing abuses

which might occur if private members could initiate action in the matter.
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The procedure is simpler in the case of imposition of = new tax,
the Governor General's recommendation not being required. According to
the customs and rules of the Hbuse,gﬁ/ 21l motions must be introduced
by a minister of the Crown, usually the Minister of Finance. When s
bill is brought in, the House cannot increase the rate nor alter the
incidence of the tax, 22/ though it may move to reduce it g§/ or, without
diminishing its yield, to change its basis. QZ/ In fields where the
initiative rests with the Crown, the influence of the Minister of Finance
is preponderant. 2§/ In practice, the House does not amend resolutions
or bills unless the Minister of Finance concurs in the amendment. He
mey on occasion concede 2 point to the Opposition, for instance, when
the government is in 2 minority position or a budget resolution is markedly
unpopular. As for the members of his political party, he is assured of
their support. Rather than vote against the instructions of his Whip, a
member of the party will arrange to be absent, knowing that the balance

of power between parties will be mainteined through the "pairing" system.

%9/

1.2.2. THE PROCEDURE IN THE SENATE

1.2.2.1. THE THREE READINGS

When a bill of whatever nature has gone through third reading in
the House of Commons, a message ;QQ/ is sent to the Senate together with
2 copy of the bill, whereupon the Speaker advises the Senate that he has
received the message and the bill which is then read for the first time.
With Senate approval, the second reading mey take place immediately;

otherwise, the bill is deferred to a later sitting. Second reading is
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delivers a speech covering the overall nature of the measure and its
effects. In the Senate the debate is usually shorter and less heated

than in the House of Commons.

After the motion has been passed the bill is given second reading
and, if it has to do with taxation, is referred to the Standing Committee
on Banking and Commerce for detailed consideration. This committee, whose
quorum is nine, consists of some fifty senators and is authorized to
hear experts and witnesses.

In the realm of taxation it is rather ironical that, although

the House stands on its authority as the originator of all money

legislation, tax bills receive their most rigid scrutiny in

the Senate Banking and Commerce Committee. The Committee

holds hearings during which the Minister of Finance and his

officials appear and this procedure is much more productive

of detailed explanation than are the debates in the House of

Commons. 101/

Its task finished, the Committee, through its chairman, sends a report
to the Senate recommending adoption of the bill with or without amendment.
When the report has been adopted, the Speaker of the Senate asks that a
time be fixed for the third reading, which may take place forthwith,
failing which the bill goes on the agenda of the next sitting. 102/ If
there are amendments the House of Commons is so informed by message.

When there are amendments and the House accepts them, the adoption of

the bill is made known to the Senate. If both Houses stand on their
positions, the bill lepses at prorogation unless one of them requests a
conference with a view to reaching an understanding. 103/ Rule 22 of the
House of Commons provides that representatives of each House may meet

to discuss the possibility of a compromise. If their discussions prove

fruitful they notify each other by messages.
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Whatever vicissitudes heve attended its adoption by the Houses,
every bill must receive Royal Assent. ;9&/ This is given in the Senate
Chember in the presence of the Governor General, the members of the Senate
and the members of the House of Commons. The latter remsin standing at
the bar of the Senate. The Clerk of the Senate reads out the titles of
the bills which heve been passed by the Houses and asks the Governor
General whether he assents to them. The latter nods assent, 192/ where-
upon the Clerk recites the customary words:

On behalf of Her Majesty, His Excellency the Governor

General assents to these bills. 106/

The bill then becomes law and takes effect immediately unless some other
effective date has been set.

1.2.2.2. POWER OF THE SENATE TO
AMEND FINANCE BILLS

To become law a bill must be voted by Parliament, which consists
of the Queen, the Senate and the House of Commons. Sections 17 and 91

of the British North America Act, 1867 place the Senate on the same

footing as the House of Commons. The only restriction imposed on the
Senate is contained in section 53:

53. Bills for appropriating any Part of the Public Revenue,

or for imposing any Tax or Impost, shall originate in the

House of Commons. ;91/
Does this provision apply to a bill which, though providing for the
expenditure of money or the imposition of a tax, deals meinly with some
other subject? Although the House of Commons considers such a bill a

money bill, the question is a controversial one. ;9§/ In the United
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Kingdom, under the Parliament Act of 1911, the Spesker decides whether
or not a bill is a money bill. ;Qg/ In Canada, the Speaker does not
possess this power, perhaps because of his not being as independent of
the government as his British counterpart. The difference may also be
explained by the method of election of the Speaker. In Canada he is
selected from the ranks of the government party; the Prime Minister
proposes his appointment and the motion is seconded by a member of his
own party. It is otherwise in England, where on a change of government
the parties of'ten agree to continue the same Speaker in office. A motion
to that effect is then made by a member of the government and seconded

by a member of the opposition.

Although under section 53 certain bills can originate only in the
House of Commons, each House has a right to veto. ;;g/ The Senate can
thus reject finance bills, Logically it should likewise have power to
amend them. Nevertheless, on December 20, 1867, the House of Commons

denied it this right by passing Rule 63 which is still in force:

63. All 2ids and supplies granted to Her Majesty by the
Parliament of Canada, are the sole gift of the House of
Commons, and all bills for granting such aids and supplies
ought to begin with the House to direct, limit and appoint
in all such bills the ends, purposes, considerations,
conditions, limitations and qualifications of such grants,
which are not alterable by the Senate.

The Senate did not concede defeat. In 1918 it appointed a select com-
mittee to determine its legislative powers in respect of finance bills. 111/
This committee reported as follows:

The Senate has and always had since it was created the

power to amend bills originating in the Commons appropriating

any part of the revenue or imposing a tax by reducing the

amounts therein, but has not the right to increase the same
without the consent of the Crown.



Nevertheless, it can be maintained that consent of the Crown is not

necessary in any case. Section 54 of the British North America Act, 1867

does not apply to a finance bill. As for section 53, it states that such
a bill must originate in the House of Commons. It may be argued that it
does not prevent the Senate from amending the bill by either increasing or
diminishing the amount involved. On the other hand, it may be maintained
that a bill which the Senate has amended by increasing the amount of the

tax would no longer be the bill that originated in the House of Commons.

There have been instances of finance bills being amended in the
Senate at the request of the government. In 1953, for example, certain
government officials proposed to the Committee on Banking and Commerce that,
for administrative reasons, the effective date of an excise tax bill be
deferred. The House accepted the amendment. 112/ In 1960-61 the Senate

amended the Income Tax Act and, when the bill was referred back to the

House of Commons, the Speaker questioned the Senate's right to amend,
whereupon the Minister of Finance stated that the amendment had been made
at his own request in accordance with a long-standing practice. ;;2/
Sometimes also, on its own initiative, the Senate amends a finance bill,
particularly in the field of income tax. The House of Commons may accept
such amendments, with the proviso that its acceptance is not to be con-
sidered a precedent, the House of Commons being alone entitled to amend

bills imposing a tax. Beauchesne's Parliamentary Rules and Forms contains

the following form:

That the Clerk do carry back the Bill to the Senate and
acquaint Their Honours that the House hath agreed to their
amendments, the Minister of Finance accepting the said
amendments with a protest against the right of the Senate
to make amendments to money bills. 114/
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On the other hand, in 1961-62 the House of Commons turned down a
tariff act amendment suggested by the Senate, pointing out that this was
a money bill and the Senate had no right to amend it. Consequently the

bill lepsed. 115/

1.2.3. PUBLIC PARTICIPATION

Parliamentary procedure does not provide for direct participation
of the public in the working out of tax legislation, except on invitation
of the Senate before the Standing Committee on Banking and Commerce, which

m2y receive submissions and hear witnesses.

However, action is available to the public through lobbying. Thus,
in the case of imposition of a new tax, groups may exert pressure on the
Minister of Finance, his officials or members of Parliament. Telegrams,
letters and briefs come to the Minister in large numbers. Sometimes,
instead of going to the Minister, people present their argﬁments to his
departmental officials, who are his closest advisers, or to members of
Parliament. Members of the Opposition are usually ready to listen to
complaints from the public and to criticize the government. However,
they have little influence except in special circumstances, as when the
government is in a position of minority. Government backbenchers do not
usually bring such matters before the House but they take them up in party
caucus. It is difficult to assess the effectiveness of this type of
approach but it undoubtedly gives the Minister of Finance some idea of

the public's reaction to his proposals.

1.2.4. CONCLUSIONS AND RECOMMENDATIONS

The issues in a parliamentary debate are either political or technical.



A decision of a political nature bears, for example, on the advis-
ability of budgeting for a surplus or for a deficit of defining the tax
base, or of transferring part of the tax burden from one section of
society to another. In theory, the House of Commons decides such questions;
in practice, though, its role is limited to sanctioning the decisions of

the Minister of Finance.

Traditionally, the Senate is primarily a reviewing body. It accepts
the principle that it cannot amend a money bill in such a way as to
increase the proceeds of a tax. And if it wants to effect an amendment
that will reduce the tax burden, it will proceed cautiously so as not to
upset the balance of the budget as drawn up by the Minister of Finance. ;}é/
For some years past, however, it has devoted itself to consideration of
major political questions. It is desirable thet it should continue to do
so, its influence having proved beneficial. It did set up several com-
mittees of inquiry, ;lz/ some of whose recommendations have inspired new
legislation. }£§/ In the particular field of taxation a select committee
of the Senate, };g/ instructed in 1945 to review income tax legislation,
recommended the creation of an income tax appeal board, as well as several

other reforms. 120/

Parliamentary procedure mekes no provision for public participation
in decisions of a political nature. It would indeed be inconceivable to
substitute the views of organizations who are not privy to the overall
purposes of the budget for those of the Minister of Finance assisted
by advisers and experts from his department. Moreover, the public should
not be given the hope of being able to modify policy announced in the

Budget Speech. Once pressure groups knew they could get the Minister to

\nformetricd
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revise his stand, pressure campaigns would be organized even more and
with even less regard for the public weal. On the other hand, the possi-
bility must be considered of his not having foreseen all the implications
of his political decisions. In order to give interested organizations
the opportunity of pointing out the economic and fiscal consequences of
certain reforms, the following recommendation is submitted:

When the Minister of Finance deems it necessary or advisable

he may, prior to the budget speech, refer consideration of

political questions to the Advisory Committee on Texation,

the setting up of which is recommended above. 121/ This

Committee could invite the public to make suggestions or

submit briefs.
Since many suggestions made to the Advisory Committee would for various
reasons be rejected, adoption of this proposal would not be open to

the objection that it would make it possible to forecast important

items of the budget with any certainty.

As for decisions of a technical nature, the problem is different.
Since it is difficult to distinguish between technical and political
issues, the Senate is wary of placing its own judgment against that of
the House of Commons. Furthermore, as the budget is usually brought
down about half way through the session, it is quite late in the session
when money bills reach the Senate. Though the Senate's daily agenda is
not as full as that of the Commons, the Senate has fewer sittings avail-

able for the discussion of taxation measures.

As it operates at present, the House of Commons is not an appro-
priate body for the discussion of technical aspects of tax legislation,

all the implications of which are often apparent only to the expert. With
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few exceptions, its members are not sufficiently conversant with the matters
dealt with and, as the House cannot summon experts to testify, they must

be content with sketchy explanations supplied by the Minister of Finance.
Members of Parliament, whether from the government or the opposition side,
should be enabled to obtain information speedily. The Library of Parliament
should make available to them not only the books required for their
research work but also a qualified staff to direct them to sources of

information and provide them with needed explanations.

Besides, a body composed of a chairman and two hundred and sixty-four
members is too large to discuss measures requiring detailed consideration.
122/ The House of Commons should therefore set up a finance committee
equipped with a permanent secretariat and a staff of research workers
and instructed to review the technical aspects of tax legislation. Such
a committee, presided over by a member of the party in power other than
the Minister of Finance and his parliamentary secretary, should be composed
of a limited number of well informed members. The fact of its perhaps
being less detached from party considerations, as is the Standing Committee
on Banking and Commerce, 123/ would not necessarily impair its usefulness.
In addition to make a thorough investigation of the technical aspects of
the tax laws, it could on occasion serve as a link between the legislator
and the public. It is therefore recommended:

That the House of Commons set up a parliamentary committee

patterned after the Standing Committee on Banking and Commerce

and instructed to study the technical aspects of finance bills.

Such a committee, presided over by a member of the party in

power other than the Minister of Finance and his parliamentary

secretary, and provided with a permanent secretariat and a

research staff, should, when it sees fit, summon witnesses,
receive briefs and hear representations from the public.
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This, however, should not be allowed to protract the proceedings
of the lower House unduly, as apparently happens in the United States. lgﬂ/
Unwarranted delays should be avoided, especially when excise taxes or
customs duties are being imposed or increased, as on such occasions the
officials of the Department of National Revenue act, from the day after
the Budget Speech, as if the bill had been passed, knowing from experience
that Parliament will give it retroactive effect. And the Senate, before
whom such bills come much later, hesitates to amend them for fear of
causing administrative difficulties. It is therefore better that any
needed amendments be made in the House of Commons and as soon as possible
after the Budget Speech. In that field there can be no question of

waiting for public reaction.

It is otherwise in respect of taxes on income or on estates. The
present system does not allow the public time to make itself heard, since
the contents of bills become known only several days after the Budget
Speech has been delivered, when the lower House has adopted the report
of the Committee on Ways and Means. How much time would be needed for
the public to form an opinion and to be consulted by the Finance Committee?
Whether five, eight or ten days would prove adequate, only experience can
tell. Representatives of the political parties might come to a prior
agreement on the time the Committee should be allowed to spend on the
bills. Certainly the business of the House would not be unduly delayed
if the Committee were given up to ten days to complete its work. 125/

We therefore recommend:

That all Budget resolutions be worded as they are intended

to appear in the bill with which they are concerned, in

the same way as is done at present with regard to resolutions

affecting the customs and excise Acts; 126/ or, in the alternative,

that there be a lapse of ten days between the first and second
readings of finance bills embodying resolutions which were not

originally worded in bill form or, more specifically, of bills
amending the Income Tax and Estate Tax Acts.
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stitution, 10th ed., Macmillan & Co. Ltd., London, 1960,
p. clxxxiii.

Finance Act, 1961, 9-10 Eliz. II, U.K. Statutes 1961, c. 36,
S. 9. - Cf. 0. Hood PHILLIPS, Constitutional and Administrative
Law, 3rd ed., Sweet & Maxwell, London, 1962, p. 570.
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CANADA - ROYAL COMMISSION ON BANKING AND FINANCE, Minutes of
Proceedings, January 7, 1963, Vol. 58 (English version), pp. 7344,
7345 and 7350.

Supra, note 12,

Sometimes the motion is that the House should form itself into a
Committee of Supply. Arthur BEAUCHESNE, Rules and Forms of the
House of Commons of Canada, 4th ed., The Carswell Co. Ltd.,
Toronto, 1958, p. 22, no. 267. For a definition of the committees
see R.M. DAWSON, The Government of Canada, Lth ed., revised by
Norman Ward, University of Toronto Press, Toronto, 1963, p. 383.

W. F. WILLOUGHBY, W.W. WILLOUGHBY & S.M. LINDSAY, The System of
Financial Administration of Great Britain, Brookings Institution,
Washington, 1929, p. 265.

For an example, consult the Budget Papers which were tabled

by The Honourable Walter L, Gordon, for the guidance of
Parliament at the time of the 1963-64 budget. CANADA, House of
Commons Debates, 26th Parliament, lst Session, Vol. 2, June 13,

1963, p. 1085.

In Bowles v. Bank of England (1913) 1 Ch. 57, the practice
whereby authorities deducted taxes before the law was passed
was declared illegal. The British Parliament immediately
passed a law to remedy this situation. See Provisional Col-
lection of Taxes Act, 3-4 Geo. V, U.K. Statutes 1913, c. 3.

Supra, 1.1.2.L4,

As an example, here is what happened in the 1963 debate. At
8:00 p.m. on June 13, the budget speech was delivered and this
was followed by a very general speech from the Opposition's
financial critic. On June 19 the debate was resumed and the
Opposition proposed an amendment; there were no amendments to
the amendment that year. The debate continued on June 20 and 21.
On June 24 the amendment was defeated. The debate continued on
June 25 and 26 (5th and 6th days). At L4:45 p.m. on June 26, the
Speaker stopped the discussion and put the main motion to the
vote.

In 1963 in particular the motion was passed on June 26 and the
session was not resumed until July 16 following, three weeks later.

As an example, in 1963 the resolutions concerning the Customs
Tariff were studied by the Committee of Ways and Means on July 16;
the bill giving effect to them had its first reading the same day.
The resolutions concerning excise tax were studied by the committee
on July 23, 24 and 25; the first reading of the bill was on July 25.
The resolutions on the Income Tax Act were studied by the Ways and
Means Committee on July 19, 22 and 23; the bill had its first
reading on October 2.
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Arthur BEAUCHESNE, op. cit., p. 263, S.0. 75.

As an example, on July 19, 1963, bill No. C-87 amending the
Customs Tariff was passed in a few minutes by the House of Com-
mon's Committee of the Whole. Bill No. C-90 amending the Excise
Tax Act was studied in committee on July 25, 30 and 31. Bill
No. C-95 amending the Income Tax Act was studied in committee
on October 30 and 31 and on November 1, 6, 7 and 8.

"It shall not be lawful for the House of Commons to adopt or pass
any Vote, Resolution, Address, or Bill for the Appropriation of
any Part of the Public Revenue, or of any Tax or Impost, to any
Purpose that has not been first recommended to that House by
Message of the Governor General in the Session in which such
Vote, Resolution, Address, or Bill is proposed."

The notice of motion used to say nothing about this. The Minister
of Finance had also to read the recommendation. Nowadays this
is unnecessary as the notice is drawn up in these terms:

"Government Notice of Motion: That the House do go into
Committee of the Whole at its next sitting to consider
the following proposed resolution which has been recom-
mended to the House by His Excellency:"

CANADA, House of Commons Debates, 26th Parliament, lst Session,
Vol. 1, May 21, 1963, p. Ol.

F.H. LAWSON and B.G. BENTLEY, Constitutional and Administrative
Law, Butterworths, London, 1961, p. 133; A.V. DICEY, Introduc-
tion to the Study of the Law of the Constitution, 10th ed.,
Macmillan and Co. Ltd., London, 1960, p. 315.

Arthur BEAUCHESNE, op. cit., p.220, no. 263; p. 223, no. 269.
Arthur BEAUCHESNE, op. cit., p.224 on, no. 276.

See the decision of the Deputy Speaker in CANADA, House of
Commons Debates, 23rd Parliament, Vol. 3, December 12, 1957,
p. 2401, The House of Commons reversed this decision the next
day, December 135, 1957, ibid., p. 2339.

Arthur BEAUCHESNE, op. cit., pp. 222-223, no. 268
See supra, l.1.2.3.

W.F. DAWSON, Procedure in the Canadian House of Commons, Univer-
sity of Toronto Press, Toronto, 1962, p. 188.

The Houses communicate by messages. Cf. R.M. DAWSON, The
Government of Canada, L4th ed., revised by Norman Ward, University
of Toronto Press, Toronto, 1963, p. 338.
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"Fact and Opinion: Committees Rejuvenate Parliament" (1959)
7 Canadian Tax Journal 276.

When a money bill is not studied by the Committee on Banking
and Commerce for more than a day, three or four days are usually
needed to pass it. For example, here is the time taken by each
money bill passed by the Senate in 1963:

Excise Tax - Bill C-90

First and second readings: August 2
Third reading: August 2
Royal assent: August 2

Customs Tariff - Bill C-87

First reading: July 22

Second reading: July 23

Referred to committee: July 23
Adoption of committee report: July 24
Third reading: July 25

Royal assent: July 31

Income Tax: Bill C-95

First reading: November 19

Second reading: November 20, 21, 26
Referred to committee: November 26
Adoption of committee report: December 3
Third reading: December 4-5

Royal assent: December 5

W.F. DAWSON, Procedure in the Canadian House of Commons,
University of Toronto Press, Toronto, 1962, pp. 235-236.

J.G. BOURINOT, Parliamentary Procedure and Practice, 2nd ed.,
Dawson Brothers, Montreal, 1892, p. 645. Royal assent to
laws for expenditure is governed by a different procedure.
Ibid., p. 572.

The Governor General would no more exercise his right of veto
than would the Sovereign in the United Kingdom. See E.C.S. WADE
and G.G. PHILLIPS, Constitutional Law, 6th ed., Longmans,

Green & Co., 1960, p. 125.

CANADA, SENATE, Minutes of Proceedings, 14 Eliz., II, Wednesday,
June 30, 1965’ p. 255,

It is, therefore, not surprising that, in his Speech from the
Throne, the Governor General expresses himself in this way:

"Members of the House of Commons, you will be asked to
appropriate the funds required for the public service
and for the payments authorized by Parliament."
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A. TODD gives a restricted meaning to the words Money Bills:

"Money Bills (...) are of the three kinds, viz., Tax
Bills, Bills of Supply and Bills of Appropriation.”

Cf. A. TODD, The Parliamentary Government in England, 2nd ed.,
Longmaens, Green and Co., London, 1887, t.l, p. Gl5.

E.C.S. WADE and G.G. PHILLIPS, Constitutional Law, 6th ed.,
Longmans, London, 1960, p. 126.

A different situation exists in England. Cf. Ibid., p. 16.

CANADA, SENATE, Report of the Special Committee to Determine the
rights of the Senate in Matters of Financial Legislation, 1923,
Queen's Printer, Ottawa, 1963.

CANADA, House of Commons Debates, 2lst Parliament, 7th Session,
Vol. 5, April 29, 1953, p. 4515.

CANADA, House of Commons Debates, 24th Parliament, 3rd Session,
Vol. 6, July 18, 1960, p. 6412,

ARTHUR BEAUCHESNE, Rules and Forms of the House of Commons of
Canada, 4th ed., The Carswell Company Limited, Toronto, 1958,
p. 306, form No. 59.

See ROBERT A. MACKAY, The Unreformed Senate of Canada, rev. ed.,
(The Carleton Library, No. 6) McClelland and Stewart Ltd.,
Toronto, 1963, p. 93.

&

CANADA, SENATE, Debates, 22nd Parliament, 3rd Session, August 10,
1956, p. 1099.

As an example see CANADA, SENATE, Proceedings of the Special
Committee on Manpower and Emgloyment1_1960-6l, Ottawa, Queen's
Printer, 1960-61. For general referefiC® see Robert A. MACKAY,

op. cit., p. 78.

As an example, cf. CANADA, SENATE, Proceedings of the Special
Committee on Land Use in Canada, 1957-62, Queen's Printer,
Ottawa, 1957-62. Some of these proceedings were the basis
of the Agricultural Rehabilitation and Development Act, 9-10
Eliz, II, S.C. 1060-61, c. 30.

CANADA, SENATE, Proceedings of the Special Committee Appointed
to Examine into the Provisions and Workings of the Income War
Tax Act, 1946, Queen's Printer, Ottawa, 19L7.

Infra, 6.2.3.1.

Supra, 1.1.2.2.3.
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There is, in fact, in the House a practice whereby each member
has the right to speak on the whole or on each of the budgetary
resolutions and on each section of the bill; theoretically,
this may be done simply by catching the Speaker's eye. (See
W.F. DAWSON, Procedure in the Canadian House of Commons,
University of Toronto Press, Toronto, 1962, p. 103). In
practice, each party Whip gives the Speaker a list of members
wishing to speak and the Speaker goes by this. The Whip
exercises a certain control over the speeches of the members

of his party; he avoids useless repetition and rules out cer-
tain speeches which are judged undesirable. He cannot, however,
ensure the cohesion of the debate.

See Robert A. MACKAY, The Unreformed Senate of Canada, rev. ed.,
(The Carleton Library, No. 6) McClelland and Stewart Ltd.,

Fact and Opinion, (1954) 2 Canadian Tex Journal p. 202.

122/
123/

Toronto, 1963, p. 89.
124/ Supra, 1.1.1.5.
125/
126/

It is possible that the discussions of these resolutions by the
Committee of Ways and Means will take longer. On the other
hand, the study of the bill will take less time because the
text will already have been studied. In this connection, the
reader may refer to notes 86 and 88 above. He will see there
that in 1963 Bill C-95 amending the Income Tax Act was studied
in committee for seven days while the study of the resolutions
took only three days. The study of Bill C-90 amending the
Excise Tax Act took three days as did the study of the resolu-

tions. There are two plausible hypotheses: either it takes
much longer to study the bill on income tax, or the study of
a bill takes longer when its text differs from the text of the
resolutions which gave rise to it.



CHAPTER 2—THE TECHNIQUES OF TAX IEGISIATION

2,0. INTRODUCTION: THE EXTENSION OF EXECUTIVE POWER

One of the most striking features of modern government is the tendency
to constantly augment the powers of the Executive at the expense of those
which belong to the legislative and judicial authorities. In countries
having well established democratic constitutions, this extension of exe-
cutive authority has not gone entirely unopposed. Nonetheless, during the
two World Wars, the British and Canadian Parliaments had to yield much of
their authority to the Executive. Though these powers were largely taken
back, once hostilities ceased the Executive has retained a great deal more
power than it had before. Supporters of the "laissez-faire" doctrine are
continuously protesting against the "new despotism" evidenced by an ever
larger number of public corporations and the increasing use of delegated

legislation and ministerial discretion by the Executive.

It must be admitted that the legislative branch has lost much of the
real power and prestige that it had in the eighteenth and nineteenth centu-
ries. It is also true, however, that unlike the Executive the legislative
authority has made little effort to adapt itself to the new functions of
modern government., As a consequence, whenever the legislative branch finds
that it is unable to determine a policy because of the highly technical
considerations involved, whenever regulations must cope with a rapidly
changing scene, or whenever a high degree of flexibility is called for, the
legislative branch is inevitably moved to leave the determination of the
policy to be followed to executive discretion or to resort to the device of

delegated legislation.
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Tt is therefore appropriate at the beginning of this chapter to con-
sider the legal and practical problems raised by these two types of exe-
cutive action, taking into account the requirements of administrative

efficiency on the one hand, and of equity on the other.

2.1. MINISTERIAL DISCRETION

The Parliament of Canada has followed the general tendency to allow a
minister to act, in certain circumstances, in accordance with the dictates
of his own judgment and conscience. This is so, particularly in tax legis-
lation. Although the technique of ministerial discretion is sometimes
necessary, it has its dangers. The question to be determined is whether
there are sound reasons for resorting to the discretion of the Minister of
National Revenue, and whether the individual citizen faced by discretionary
power has the necessary means of control to protect his rights.

2.1.1., THE ARGUMENTS IN FAVOUR OF
MINISTERTIAL DISCRETTION

There are both historical and practical reasons for the use of minis-

terial discretion in Canadian tax legislation, and in the Income Tax Act in

particular.

2.1.1.1. HISTORICAL REASONS

The first Income Tax Act,l/ passed in 1917, contained no more than a

dozen discretionary clauses in its orginal form. By the time of the statu-
tory revision in 1927 g/ various amendments to the Act had raised the number

to about twenty.

From 1935 to 1946 Mr. F.C. Elliot, a champion of ministerial discretion

and a powerful figure in the government of the day, was Commissioner of
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Income Tax-——later known under the 1943 Act j/ as the Deputy Minister of

National Revenue, Taxation Division.

Mr. Elliot held office in difficult times. The depression and the war
which followed forced the government to raise taxation higher and higher
using every possible means, with the result that the taxpayer resorted to
every loophole that he could find in the statutes. In order to overcome
these manoeuvres and in order to speed up changes in legislation and permit
greater flexibility in administration, numerous amendments were introduced
conferring discretionary powers on the Minister. In fact, by 1945, there

were about sixty discretionary clauses in the Income War Tax Act and another

fifty in the Excess Profits Tax Act.

2.1.1.1.1. PROPOSED INCOME TAX ADVISORY BOARD

The marked increase in the number of discretionary powers aroused public
opinion, giving rise to vigorous expressions of dissatisfaction. In the face
of this criticism, the government set up a Senate Committee on October 31,

1945, to study the Income War Tax Act and the 1940 Excess Profits Tax Act

and to make appropriate recommendations.

The Committee, which consisted of eighteen senators, received twenty-
three briefs in all, including one from the Canadian Bar Association, another
from the Canadian Institute of Chartered Accountants, and a third from Deputy
Minister Elliot. Most of the briefs voiced complaints to the effect that
too many discretionary powers were vested in the Minister of National Revenue
and that the appeal procedures then available were ineffective, In its re-
port, dated May 28, 1946, L4/ the Committee recommended the establishment of
a Tax Appeal Board, whose functions would include exercising control over

ministerial discretion.
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The government accepted only part of the Committee's recommendations;
for the rest it deferred to the opinions expressed by Deputy Minister Elliot.
The latter favoured 5/ the establishment of a commission which would act as
a court of first instance for appeals in income tax matters, though as to
questions of law only. He also suggested that an advisory body be set up to
counsel the Minister of National Revenue in the exercise of his discretionary
powers, though its recommendations would not be binding on the Minister.

Thus it was that, under section 22 of An Act to amend the Income War Tax

Act, §/ two bodies were constituted: the Income Tax Appeal Board to deal
with tax litigation, and the Income Tax Advisory Board to advise the Minister
in the exercise of his discretionary powers. It was felt that discretionary
powers should be vested in a responsible minister sitting in the Lower House
and answerable for the exercise of such powers. I/

2.1.1.1.2. THE ABOLITION OF MINISTERTAL
DISCRETION

The establishment of these two bodies, while very useful, nonetheless
did not solve all the problems. A committee comprising senior officials of
the Departments of Finance, National Revenue and Justice was therefore set
up to consider a complete overhaul of the existing system. The committee

proposed the repeal of the Income War Tax Act, substituting for it a new,

modern and more clearly worded statute in which the best in the old Act
would be adapted to the new circumstances. The new text was drawn up with
great care, and Bill 454 (reintroduced at the following session as Bill 338

and later passed into law as the Income Tax Act) was laid before the House

on July 12, 19hT.

When introducing the Bill, the Honourable Douglas Abbott, who was

Minister of Finance at the time, stated 8/ that the question of ministerial
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discretion had been treated with particular care in the new draft. In fact

the Bill contained only two discretionary clauses, neither of which concerned
assessment. One clause required the Minister's consent to any change in a
taxpayer's financial year, and the other gave the Minister power to determine
tax liability when several trusts were set up in favour of a single beneficiary.

The Minister of Finance explained the methods used to eliminate discretion:

In cases where some degree of flexibility is felt necessary we
provide that rules shall be determined by regulations fixed by
order in council, which will be subject to review by the courts
and will not involve the objectionable principle of ministerial
discretion, as is the case in the existing law. Possibly the
house would be interested in the method adopted in eliminating
discretions. This has been done by converting the discretion
into a rule of law dependent on a question of fact....

In practice the department in making an assessment may disallow
a certain portion of an item of expense as being unreasonable
in the circumstances. If the taxpayer is dissatisfied with

the assessment on the basis used by the department he can appeal
the assessment and the new income tax appeal board will pass
Judgment on the case, that is, the court will decide whether
the department has acted reasonably. The government is pre-
pared to give this system a thorough trial. It may be found,
however, that certain discretions may have to be reinstated

if experience shows that the subject matter is not appropriate
to judicial determination. 9/

With discretion to all intents and purposes eliminated, the Income Tax
Advisory Board could serve no useful purpose and it was dropped from the

new statute. 10/

The Bill was held back until the following session in order to give
representative bodies and professional associations time to study it and to

express their opinions.

2.1.1.1.3. THE REINTRODUCTION OF MINISTERTAL DISCRETION

The new Bill and the special attention given to ministerial discretion

constituted a sincere effort by the government to defer to the taxpayer's
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will and do away with discretionary powers. Nonetheless, when the Bill was
being debated in 1948, the Minister of Finance, the Honourable Douglas Abbott,
testifying before the Standing Committee on Banking and Commerce, expressed.-
doubts on the outcome of the new experiment in the following words:

Bill 338 has retained very few of these cases where the

minister is to exercise discretionary power., It is possible

that we have gone too far in this direction. There are some

situations where ministerial discretion is the only fair way

to have certain questions settled. It is a device which avoids

the rigidity of a written statute, and it is a means whereby

real cases of hardship may be avoided. Frequently the law can-

not anticipate all the situations which may arise, and in the

absence of ministerial discretion there is no alternative to

enforcing the letter of the law. ;g/

Even before the new Bill became law, the Minister of Finance, by draw-
ing attention to the advantages of discretion at & time when a Bill to
eliminate it was being debated, was clearly suggesting that he had little
faith in the new formula and that it would probably be found to be impracti-
cable., It was as if he were excusing in advance a return to ministerial
discretion. Under such circumstances, it is scarcely surprising to note
that the final draft of the statute as passed on June 30, 1948 ;g/ contains
several discretionary powers such as: section 12(2) dealing with reasonsble
expenses, section 13(2) dealing with income not derived chiefly from farming,
and section 21(4) relating to the attribution of income to a single spouse
in husband and wife partnerships, in addition to those already mentioned

as included in the original draft of Bill 454 in 1947. As a result of sub-

sequent amendments, including that of 1965,;2/ the present Income Tax Act

contains some fifteen grants of discretionary power. It cannot but be con-
cluded that government, in spite of its good intentions, has felt obliged,
for practical reasons, to fall back on a moderate use of ministerial

discretion.
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2.1.1.2. PRACTICAL REASONS

While it is essential to safeguard the rights of the citizen, it is
also important that the government should collect the taxes imposed by
Parliament. To be able to do this, it needs a statute which can be applied
without too much difficulty. Even then, there will be situations where
ministerial discretion is the only means of plugging loopholes and of pre-
venting tax dodging. There will be cases in which it will be impossible
to devise a text of law that can be made to cover all the situations that
might develop in a modern state. For instance, it is difficult to imagine
how one could incorporate into a statute regulations spelling out the cri-

teria for reasonable expenses (section 12(3) of the Income Tax Act) in such

a way as to be equally applicable to millions of people of all social classes

engaged in every type of business. Certain provisions of the Income Tax Act,

such as section 13(2), are basically aimed at plugging loopholes. 14/ The
Tax Appeal Board li/ has held that section 21(4) answers the same purpose.
Several other provisions, such as section 56(1), were added as occasion
demanded or, to use the words of the Tax Appeal Board, "in the interests of

administrative expediency". 16/

The purpose of the new section 138A is to preserve the status quo in
certain intricate situations and to plug a loophole which would have allowed
some people to deprive the Treasury of considerable amounﬁs of money through
manipulation among various companies of securities often owned by directors

of family businesses.

Certainly, the use of discretionary powers by the Minister of National
Revenue has always been criticized ;1/ and this is still a favourite topic

for speeches at Bar conventions. It should be noted, however, that the
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United Kingdom committee set up to review ministerial powers in 1932 stated
in its report ;§/ that there was nothing essentially wrong with the practice
but that it could lead to serious abuses if it were not protected by ef-

fective safeguards.

In briefs submitted to the Royal Commission on Taxation several in-
fluential bodies ;2/ came out against ministerial discretion or asked that
it be kept to a minimum. The grounds for criticism were varied: it tres-
passed upon the theory of the separation of powers, it violates the rule of
law, it puts the taxpayer and the Department on an unequal footing since

the latter is both judge and party, it creates uncertainty, and so on.

These criticisms obviously reflect the interests of taxpayers who would
like to deprive the Department of such an effective weapon. At the same
time, however, they take no account of the problems faced daily by officials
whose difficult task it is to collect taxes and for whom discretion is some-

times the only way of ensuring that the Act is administered efficiently.

It is true that the use of ministerial discretion constitutes an in-
fringement of the theory of separation of powers, but this theory is in no
way sacrosanct. Professor Friedman regards it as "a theoretical absurdity
and a practical impossibility". 20/ Similarly, the use of ministerial dis-
cretion is not the only impingement upon the rule of law. Even today the
Crown enjoys many privileges and immunities about which people are little

concerned. 21/

Moreover, if one accepts that government must govern and that leader-
ship in a modern democracy should come from the Executive,_gg/ one cannot
insist on complete equality as between government and the citizen. The
process of assessment implies certain decisions on questions of fact

which have to be made by some authority or other. The legislator, for
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reasons of administrative efficiency, has decided to entrust this duty to
the Minister who is responsible for collecting taxes. But this Minister
is also answerable before Parliament for his actions. In some circumstances,

the interests of the state are best served in this manner.

2.1.1.3. CONCIUSION

Under the circumstances, it does not appear that the number of dis-
cretionary clauses contained in Canada's tax legislation is dangerously high.

There are about ten in the Estate Tax Act, gé/ about the same number in the

Excise Tax Act, gﬂ/ about twenty in the Excise Act gﬁ/ which can be attri-

buted to the highly technical nature of the subject, and about fifteen in

the Income Tax Act. 26/

However, these clauses do not all have a direct bearing on assessment.
It also remains to be determined whether all these powers sre actually used
and to what extent. gz/ Any discretionary powers which are not used should
be abolished. Any that are little used, might be replaced by substituting
orders in council or regulations. The establishment of a system of advance
rulings might also be considered now that there seems to be a more favour-

able attitude towards such rulings. 28/

The conclusion to be drawn from all this is that the government has
made an honest attempt to abolish ministerial discretion but that experience
has shown this to be impossible. Consequently, it is pointless to continue
asking for the suppression of discretion and it would be wrong to refuse
systematically to have recourse to it when experience shows that in certain
circumstances it is the only practicable formula. The problem lies else-
where. On the assumption that new administrative methods are necessary but

involve new dangers, what matters is that new means of protection are developed
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to safeguard the right of the citizens. Therefore, the whole problem con-
sists in determining whether the necessary means are available to give the
Canadian taxpayer effective control over the exercise of ministerial dis-

cretion.

2.1.2., THE CONTROL OF MINISTERTAL DISCRETION

An ancient English decision 29/ defined discretion as "a science or
understanding to discern between falsity and truth, between right and wrong,
between shadow and substance, between equity and colourable glasses and pre-
tenses, not to do according to will and private affections". In Sharp v.

Wakefield jg/ Lord Halsbury had this to say about ministerial discretion:

"Discretion"means when it is said that something is to be done
within the discretion of the authorities, that that something is to
be according to the rules of reason and Jjustice, not according

to private opinion: Rooke's Case (5 Rep. 100 aS; according to

law, and not humour. It is to be, not arbitrary, vague and
fanciful, but legal and regular. And it must be exercised

within the limit, to which an honest man competent to the dis-
charge of his office ought to confine himself: Wilson v.

Rastall (4 T.R. at p. 757).

The essence of discretion, therefore, is that it is neither absolute
nor arbitrary. It is subject to controls that are of two general kinds:

Judicial and political.

2.1.2.1. JUDICIAL CONTROL

There are only two forms of judicial control: appeals, and recourse to

the power of supervision and control of the higher courts.

2.1.2.1.1. APPEAILS

The taxpayer who intends to contest a discretionary decision before the

courts will first consider the possibility of appealing. The tax laws, with
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the exception of the Excise Act,_é}/ grant the taxpayer a right of appeal to
the Tax Appeal Board 32/ or to the Tariff Board 33/ and thence to the Ex-

chequer Court,éﬁ/ and finally to the Supreme Court of Canada.

A clear distinction would be drawn at once between the decision taken
by the Minister of National Revenue in the exercise of his discretionary
powers and the assessment proper.lég/ An appeal under section 59 of the

Income Tax Act is an appeal against the whole assessment and not merely

against the decision taken by the Minister, §§/ although the decision may

have been an important factor in the assessment.

The war years having made almost inevitable the extensive use of vast
discretionary powers, numerous decisions taken by the Minister of National
Revenue were contested before the courts, giving rise to considerable Juris-
prudence in this aspect of taxation law. Important judgments jI/ were handed
down, setting out the ground rules to be followed by the Minister in the

exercise of his discretion.

The scope of these rules, however, is limited, since they do not go
beyond the exercise of ministerial discretion or, in other words, the guide-
lines to be followed by the Minister in arriving at a decision. This limi-
tation is inherent in the very nature of discretion. Since Parliament refers
certain matters to the judgment of the Minister and not to that of the courts,
it follows that the latter have no jurisdiction to consider whether the
decision taken by the Minister is good or bad, neither can they substitute
their opinion for his.

His reason is not to be judged of by a Court by the standard

of what the ideal reasonable man would think. He is the actual

man trusted by the ILegislature and charged with the duty of
forming a belief, for the mere purpose of determining whether
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he should proceed to collect what is strictly due by law; and

no other tribunal can substitute its standard of sufficient

reason in the circumstances or its opinion or belief for his.

However, in exercising his discretion, the Minister wust follow "proper

legal principles". This expression, first used by Justices Duff and Davies

in Pioneer Iaundry and Dry Cleaners v. M.N.R., ég/ was used also by the

Judicial Committee of the Privy Council Bg/ on appeal and has since been
considered as the basic rule to be followed by the Minister in the exercise

of his discretion. 41/

The meaning of this rule was defined to a certain extent by Lord MacMillan

in Fraser v. M,N.R. 42/ using the following words which have been frequently

quoted by the Tax Appeal Board:

The criteria by which the exercise of a statutory discretion
must be judged have been defined in many authoritative cases,
and it is well settled that if the discretion has been exercised
bona fide, uninfluenced by irrelevant considerations and not
arbitrarily or illegally, no court is entitled to interfere even
if the court, had the discretion been theirs, might have exer-
cised it otherwise.

In practice, therefore, and in order to make his case, the appellant
must prove that the Minister's decision was based on false legal principles,
52/ or was influenced by irrelevant consideration, E&/ or was arbitrary be-
cause it was based on insufficient evidence. Eﬁ/ Only if the appellant
succeeds in this can the courts intervene. 46/

2.1.2.1.2., SUPERVISORY JURISDICTION
OF THE HIGHER COURTS

Besides appeal, another way of obtaining judicial relief against minis-
terial discretion is through recourse to the supervisory jurisdiction of the

superior courts over inferior tribunals by means of prerogative writs, and
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more particularly the writ of certiorari. These enable the upper courts

to review the judgments handed down by the lower courts where there has been
lack or excess of Jurisdiction. It is rather surprising to note that tax-
payers have very rarely made use of this method of controlling ministerial

discretion in tex matters. In Pure Spring v. M.N.R., 47/ however, Judge

Thorson states that the lawyer acting for the appellant corporation had sub-

mitted that the taxpayer had obtained writs of mandamus and certiorari

against the Minister's decision and that appeal under the provisions of the
Act was merely an additional protection which did not preclude recourse to

prerogative writs.

2.1.2.1.2.1. RIGHT OF RECOURSE

It is generally recognized that a lower court is one whose Jjurisdiction
is limited with regard to either matter or persons. But what is a court?
The word has acquired a somewhat broad meaning in jurisprudence and is now
taken to include any body having power to give decisions which affect the
rights of citizens and which, without being a court in the proper sense of
the word, nevertheless renders decisions of a Jjudicial nature g@/ or is
obliged to act judicially. 52/ Such courts are considered to be inferior
tribunals subject to the supervision and control of the superior courts.

Numerous authorities could be quoted on this subject. In King v. Electricity

Commissioners, jg/ Lord Atkin expresses himself as follows:

Wherever any body of persons having legal authority to determine
questions affecting the rights of subjects,and having the

duty to act Jjudicially, act in excess of their legal authority
they are subject to the controlling jurisdiction of the King's
Bench Division exercised in these writs.

The same principle has been expressed in a Canadian judgment, Bruton v.

Regina City Policemen's Association: 51/
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It is not necessary to hold that the "Board" is a'court"
because, whether it is or is not, it certainly exercises
Jjudicial functions and in so doing it should be bound by
those principles which have been laid down for the guidance
of courts proper.

According to this principle, municipal councils, 22/ licence commission-

ers, 52/ a superior court Jjudge acting as persona designata, EE/ and even

ministers of the Crown 25/ when making decisions, either of a judicial nature
in themselves, or subject to the obligation of being made judicially, are
considered to be inferior tribunals subJject to the control of the superior

courts.

There is no doubt whatever that, when exercising discretionary powers
conferred on him, the Minister of National Revenue renders decisions which
affect the rights of citizens. Whether such decisions have a judicial
character depends on the circumstances in each case. For instance, it has
been held jé/ that a decision rendered by the Minister under section 13(2)

of the Income Tax Act is a Jjudicial decision. In the past there has been a

lot of controversy over the distinction to be drawn between administrative,
quasi-judicial and judicial functions. The possibility of foreseeing with
a minimum of certainty in what cases the courts will intervene depends upon
the extent to which doctrine and case law will agree on specific norms. At
present, some authors 21/ go so far as to state that the courts bring to the

matter a purely functional approach and decide a priori whether to intervene.

A body which has to render a decision based on facts or on law may be
obliged to act judicially, even if it is not bound to follow all the pro-
cedures of a court of Jjustice in order to reach its decision. It is suf-
ficient that, having studied the evidence, it is required to decide in favour

of one or the other of the opinions submitted. 58/ In fact, it is not even
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necessary that there should be any lis inter partes, any contention between

the parties. It is sufficient that the body in question is required
to come to a decision simply on the facts before it, on the basis of

the evidence presented, and outside all considerations of policy or ex-

pediency. 59/

This is precisely the manner in which the Minister of National Revenue
must exercise certain of his discretionary powers. He must come to a
decision in accordance with proper legal principles, basing himself solely
on the facts put before him by the officials of his Department and without
being governed by considerations of expediency. In practice, although he
is not obliged by law to do so, the Minister quite frequently sends the tax-
payer a draft assessment, which is tantamount to inviting the taxpayer to

put forward his side of the case. Should he do this, a lis inter partes

arises and the Minister is in the position of having to decide in favour of

one or other of the points of view submitted to him.

But whether or not a draft assessment has been sent to the taxpayer,
and whether or not it has been contested, the Minister must always base his
decision solely on the evidence before him, He is, therefore, obliged to
act judicially and in doing so he becomes a lower court subject to the

supervisory Jjurisdiction of the superior courts.

What is subject to supervision in such a case is the manner in which
the Minister uses his discretion and not the assessment itself, as would be
the case were an appeal taken. However, since the Minister's decision is
not known until the assessment is mailed and since, irrespective of any
court action which may be taken, the tax is payable within thirty days
following the date of mailing of the assessment, §9/ one may well ask what

advantages can be derived from this type of supervision.



104

From a practical point of view, obtaining of a writ of certiorari
against a ministerial decision can be extremely valuable. Obviously the
Department, unaccustomed as it is to receiving this type of writ, would be
disconcerted and this puts the taxpayer in a good bargaining position.
Another advantage of this procedure is that the upper courts can be asked
to intervene on several grounds. De Smith 61/ divides these grounds into

two main categories: failure to exercise discretion and abuse of discretion.

2.1.2.1.2.2. FAIIURE TO EXERCISE DISCRETION

It can be claimed that there has been failure to exercise discretion
for any or all of three reasons: unauthorized sub-delegation, §g/ decision
dictated by a third party, éz/ and making of hard and fast rules of a

general nature. 6l/

According to the principle delegatus non potest delegare, discretion

can be exercised only by the authority in whom it has been vested. However,

section 900 of the Income Tax Regulations 65/ authorizes the Minister of

National Revenue to delegate certain of his powers to the Deputy Minister
of National Revenue (Taxation Division) or to the District Directors
(Taxation Division). It would seem that a careful scrutiny of the delegated

powers might, in some instances, reveal grounds for intervention.

An authority in whom discretion has been vested may not have its
decisions dictated by another authority. For instance, if in a certain case
the Prime Minister were to dictate to the Minister of National Revenue how
he should exercise his discretion, there would be grounds for asking for a

writ of certiorari.

A lower court may not compromise its discretion by giving an undertaking
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in advance tﬁat it will rule in such or such a way. Certainly the Minister
can set out certain guidelines in advance and there is nothing to prevent
him from giving advance rulings, but under present law such policies or
decisions can offer no guarantee since they cannot bind the Minister nor
prevent him from coming to a contrary decision, §§/ nor prevent him from

altering them as he sees fit.

2.1.2.1.2.%., ABUSE OF DISCRETION

Although the courts make a point of repeating that it is not their
function to consider in appeal the merits of the decisions taken by the
Department, it is their rule that discretion must not be exercised for il-
legitimate purposes, that it must not be influenced by irrelevant consider-

ations, and that it must not be used in an unreasonable manner.

The concept of illegitimate purposes is approximately equivalent to

the French concept of détournement de pouvoirs. 67/ Since it must be assumed

that any power conferred by Parliament is necessarily limited, and that it

is unlikely that Parliament intended that the Department should itself
determine the limits of its powers, the courts generally consider illegitimate
the use of a power for any and other than the precise purpose for which it
was given. It follows that if the Minister uses his discretion for some
purpose which, while not necessarily illegal, is nonetheless not the purpose

for which the discretion was given to him, his decision can be set aside. 68/

It is a well established principle of British and Canadian law that
superior courts can revise ministerial decisions if these have been in-
fluenced by considerations which are not relevant to the purpose for which
the discretion was granted, or if they have disregarded major relevant con-

siderations. §2/ For instance, a writ of mandamus was granted against the
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Industrial Relations Board of Nova Scotia which had refused to certify a
union on the grounds that the secretary-treasurer of the union was a Com-
munist. IQ/ A similar situation could easily crop up in the taxation field.
It is no secret that relations between the officers of the Taxation Division
and certain taxpayers are not always entirely frank and cordial. Certain
taxpayers and certain tax specialists are known to be expert in finding
loopholes for tax avoidance. Since departmental officials are only human,
it is not impossible that they might wilfully reach a decision detrimental
to a certain taxpayer, feeling that this was a way to recover part of the
taxes avoided, and perhaps deriving some personal satisfaction from the
fact. There is no doubt that the superior courts could intervene in such

a case.

Jurisprudence has long held that the fact of a departmental act being
unreasonable is not in itself a sufficient cause for annulment. 71/ On this
point most of the relevant cases have had to do with regulations drawn up
by elected public bodies such as municipal councils. Ig/ Since the Judicial
Committee of the Privy Council invalidated a railway regulation drawn up by
the New Zealand Minister of Transport on the grounds that it was unreason-
able, 12/ it is no longer certain that the principle also applies to
regulations and decisions emanating from ministers of the Crown. Further-
more, in a recent judgment, T/ the Manitoba Appeal Court found that a
regulation made by the Manitoba Optometric Society forbidding its members
to exercise their profession as employees of a corporation was unreasonable
and invalidated it on these grounds. One may conclude from this that,
should the Minister come to an obviously unreasonable decision in the ex-
ercise of his discretion, an appeal might succeed on the grounds that it

was ultra vires the power conferred on the Minister by the statute.
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To sum up, discretion can be exercised only by the authority in whom
it has been vested; this authority may not surrender its powers to another,
or allow another to dictate its decisions; the authority must act in good
faith and observe the basic principles of law; it must not allow irrelevant
considerations to sway its decision; it must not pursue ends which are not
relevant to the letter and to the spirit of the statute conferring discretion;

and it must not act in an unreasonsble or arbitrary manner.

In imposing these limitations on the use of discretion, jurisprudence
has sought to eliminate the dangers of bias and arbitrary decisions., One
may ask, however, whether the appeal procedure and the supervisory Jjuris-
diction of the courts are sufficient to guarantee citizens against all the
dangers which may arise from the use of ministerial discretion. There is
room for doubt. By its very nature, discretion includes the possibility of
error. The courts are concerned only with the legality of an act, and not
with its merits. It may very well happen that the Minister may come to a
perfectly legal decision which is nevertheless unfair. Recourse to the law
is not always the most appropriate means of adjusting human relationships.
Another form of control——political control—may sometimes prove to be more

valuable.

2.1.2.2. POLITICAL CONTROL

Political control over ministerial discretion is exercised mainly by
Parliament itself, by its meuwbers through their representations, and by

pressure of public opinion.

2,1.2.2.1., PARLIAMENTARY CONTROL

Since Parliament cannot possibly pass all the detailed legislation re-

quired for the proper government of the country, it must delegate some of
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its authority to the Executive. At the same time, however, the people have
every right to expect Parliament to maintain close scrutiny over the manner
in which such delegated authority is exercised. Because the political
machinery set up for this purpose in the Eighteenth century and even earlier
is no longer adequate for the needs of the Twentieth century, there has
naturally been a decline not only of parliamentary control over the Executive,
considered as a political body, but also of the Executive's control over the

bureaucracy. Ié/

Parliament's inability to maintain adequate supervision over the
activity of the administration is very much a problem of parliamentary re-
form. Special parliamentary committees can undoubtedly help solve the pro-
blem. The Scrutiny Committee set up in Great Britain to supervise dele-
gated authority is an example and a highly successful one. The establishment
of a similar committee to supervise the exercise of ministerial discretion

might well be worth considering,

The question period during which members of the House are free to ask
questions of the ministry on various matters of public administration is
another form of parliamentary control. It is ill adapted, however, for
supervising the exercise of discretion by the Minister of National Revenue,
owing to the confidential and technical nature of the subject. In any case,
a study of Hansard will show that most of the questions asked are of purely
local interest. Menbers of Parliament seem to be far more concerned with
obtaining a list of their electors employed by the Post Office than in ex-
ercising supervision over the activity of the departments. Motions of
adjournment and of non-confidence can be a much better means of exercising

control over the administration. Parliament is a forum where government
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activities can be brought to light and criticized. There is every reason
that it should be used more thoroughly as an instrument for the control of

ministerial discretion.

2.1.2.2,2. THE PART PIAYED BY MEMBERS OF PARLIAMENT

Members of Parliament can render valuable services in another way. The
increase in the number and variety of government activities has somewhat
changed the function of Members of Parliament. In view of the considerable
influence they wield they have become the protectors of those citizens who
feel they have been unjustly treated by the administration. In this respect
they can be likened to the Scandinavian Ombudsman in that they act as the

watchdogs of the people against possible abuses by the administration.

Usually Members of Parliament send a letter to the Minister drawing
attention to the matter in which the constituent claims to have been un-
Justly treated, or criticizing the action taken by the Department. It is
difficult to say whether such interventions are very effective, but there
is no doubt that they cannot be ignored. If the Member in question is a
back-bencher he can make his voice heard at the party caucus and if he sits
with the Opposition his party will be only too pleased to give the matter

publicity and embarrass the government.

2.1.2.2.3. THE PART PIAYED BY PUBLIC OPINION

Another form of political control is provided by lobbies, pressure
groups and professional associations, such as the well-known and influential
Canadian Bar Association. Again, one of the best guarantees against the
abuse of ministerial discretion is an alert press and public opinion, fully

conscious of the rights of the citizen, The first concern of a government
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or the Ministers of the Crown is to avoid criticism and make sure of re-
election, Extremely sensitive to public opinion, they are unlikely to adopt
a policy which would entail sacrificing the rights of their constituents for
the sake of administrative efficiency. For this reason the indifference of
the public is far more dangerous than bureaucratic aspirations.

We cannot escape the growth of administrative discretion in

the world in which we live,but it may be open to doubt

whether we have the energy and public spirit necessary for
its effective control. 76/

2.1.2.3, CONCIUSION

Can one conclude from the foregoing that existing Jjudicial and political
forms of control give the citizen sufficient protection against possible
abuses of the powers vested in the officials of the Department of National
Revenue? There is no doubt that the taxpayer's best guarantee is still to
be found in the courts. But the courts can only supervise the legality of
the use of ministerial discretion and not the merits of the decisions taken.
As for political control, it is undoubtedly valuable but its efficacy is

difficult to estimate and the average Canadian has little faith in it.

2.1.3., GENERAL CONCIUSION AND RECOMMENDATIONS

Experience has shown that in certain areas ministerial discretion is
the only way of preventing tax avoidance and ensuring proper administration
of the law., On the other hand, it would seem that the Canadian taxpayer is
not in the position to exercise complete and effective protection of his

rights.

In order to avoid the dangers inherent in ministerial discretion it is
not suggested that discretion should be abolished. On the contrary, appro-

priate measures of control should be instituted. It is considered that a
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new body should be created which, while purely advisory, would exercise some
review of the merits of the decisions taken by the Minister. The existence
of such a body would create the atmosphere of security and confidence ne-
cessary to still unrest by meking sure not only that justice is done but

also that Jjustice seems to be done.

Several alternatives come to mind. The supervisory body could be a
kind of Ombudsman or parliamentary commission whose field would be restricted
to taxation matters. The various members of the Tax Appeal Board could be
assigned by turn for set periods to advise the Minister regarding the use
of his discretion. However, perhaps the simplest and most democratic
solution would be to ressurect the Income Tax Advisory Board recommended

by the Senate Committee in 1946,

In view of the increasing use made of ministerial discretion in recent
years, especially since 1963, it is considered that the creation of an

Income Tax Advisory Board would be well received by Canadian taxpayers.

The Board, set up on a permanent basis, could be composed of three or
five members selected from outside the civil service and not necessarily
lawyers or accountants. It might well include representatives of the
Canadian Tax Foundation, the Canadian Bar Association, the Canadian Institute
of Chartered Accountants, and the general public. Its members should be
appointed for a term of five or ten years by the Governor in Council, after
consultation with the associations concerned. It would be given access to
all departmental records. The Committee would assist the Minister in the
exercise of his discretion but its recommendations would obviously not be
binding on the Minister, whose word would be final. Theoretically, the

Minister could ignore the advice of the Commission but, as pointed out by
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the Honourable Douglas Abbott ZZ/ in reference to the old Income Tax Advisory
Board, he would not do so without being absolutely sure that the Board was

wrong.

The institution of such a Board would improve the administration of
the tax laws, would promote co-operation between government officials and
taxpayers, and would ensure constant supervision over the exercise of minis-

terial discretion. We therefore recommend that:

1. Discretionary powers may be resorted to whenever the Department, after
the most careful consideration, is convinced that they are essential
in certain cases to ensure the proper administration of the law, but
always on condition that appropriate measures of control are instituted

at the same time,

2., An Income Tax Advisory Board, on the lines of the body suggested by
the 1946 Senate Committee, should be set up to advise the Minister of

National Revenue in the exercise of his discretion.

2.2. DELEGATED LEGISLATTION

Canadian law derives from two main sources: common law and statute
law, the latter being divided into three classes: acts of parliament and
of provincial legislatures, orders in council and Proclamations of the
Sovereign acting under the Prerogative and Orders and Regulations directly
authorized by statute. It is the latter class, referred to as delegated
legislation, product of the exercise by an administrative authority of
legislative power vested in it by a legislative authority, that is dealt

with here.
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The term "delegated legislation" includes orders in council, orders or
regulations emanating from the Executive, as well as regulations made by
municipal councils and public corporations. However, this survey will cover

only regulations as defined in section 2 of the Regulations Act I§/ and

adopted under federal tax statutes.

The modern practice of granting legislative powers to the Executive
originated in England in 1854 with the Poor Iaw Act. 12/ Today it is a
commonplace that the legislative function has become one of the main
activities of the Executive. In point of fact, a larger volume of legis-

lation in Canada emanates from the Executive than from Parliament.

Therefore the use of this system, strongly criticized in times past, §Q/
is no longer challenged. The need is seen of yielding to practical con-
siderations and acknowledging that the state cannot function efficiently
without granting extensive legislative and judicial power to its executive

branch.

Parliament's lack of time to consider in detail the great number of
bills coming before it, the highly technical nature of some of them, the
need of flexibility and, on occasion, a state of national emergency, are

so many reasons for the use of delegated legislation.

Moreover, it should be pointed out that in England the Donoughmore
Report §l/ did not object to the use of this device, which it regards as
potentially dangerous but as useful and even unavoidable. ILord Heward
himself, whose stringent criticism of delegated legislation is remember-

ed, 82/ has admitted its necessity.

The question therefore is not of doing away with a method of legis-

lation so commonly used and obviously beneficial, but rather of affording
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the public adequate protection against possible abuses of power. With this
in mind, we shall examine the existing means of control over delegated
legislation and consider how they could be reformed so as to increase their

effectiveness.

2.2.1. CONTROL OF DEIEGATED IEGISIATION

Delegated legislation is subject to both political and judicial control.

2.2.1.1., JUDICIAL CONTROL

One of the functions of Jjudicial control is to exercise close super-
vision over delegated legislation. In the absence of legislative provisions
to the contrary, all orders in council and regulations issued by the Execu-
tive are subject to judicial control in respect of both form and substance.
The courts may therefore be called upon to determine whether the Executive
has complied with the procedure prescribed by law for the adoption of the
delegated legislation and whether any of its provisions are not illegal
or ultra vires the powers delegated by the legislative to the administrative

authority.

2.2.1.1.1. PROCEDURAL DEFECTS

Because of the still embryonic state of Canadian administrative law,
procedural requirements for the enactment and implementation of delegated
legislation are still somewhat rudimentary. According to the Regulations
Act, §§/ orders and regulations must, unless otherwise provided, §&/ be
forwarded to and registered by the Privy Council and published in the Canada
Gazette within thirty days of their adoption. However, a regulation is not

invalidated by the sole fact of these formalities not having been observed. 85/
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Moreover, by section 7 of the Act, a regulation must be submitted to
Parliament within fifteen days after its publication in the Canada Gazette
or, if Parliament is not then sitting, within fifteen days of the opening

of the ensuing session.

The Jjudicial consequences of failure to submit a regulation to Parlia-
ment are still difficult to determine, the Canadian courts not yet having
had occasion to deal with the matter. It is likely that, considering the
very liberal view of the legislator as regards failure to publish a regulation
or forward it to or having it registered by the Privy Council, its submission
to Parliament would be regarded as a mere formality not affecting its
validity. 86/ In the United Kingdom, doctrine seems to favour such an

interpretation 87/ but the courts are divided. 88/

Such are the rules of procedure applying generally to the mass of
delegated legislation enacted under federal laws, including tax statutes.
Mention should be made, however, of an important provision found both in the

Income Tax Act 89/ and in the Estate Tax Act. 90/ According to it, no

regulation made under these Acts shall come into force until it has been
published in the Canada Gazette but, once published, the regulation if it

so prescribes shall apply to a period preceding its publication.

2.2.,1.1.2., SUBSTANTIVE DEFECTS

It is here that judicial control is called upon to play its most use=-
ful supervisory role by determining whether the Executive really had the
power to make a given regulation and, if so, whether it exercises this

power properly.

In order to exercise legislative power, an executive authority must

be authorized to do so by the legislator. Failing such authorization or in
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the event of the Executive having exceeded the legislative powers vested in
it, the regulations made are ultra vires, null and void, since any regulation
made by the Executive must draw its authority from the law. 2;/ The legality
or validity of regulations thus lies at the mercy of the Jjudicial authority
which must decide whether, in a given case, the Executive acted without
authorization or exceeded its power. It is in fact possible that the
Executive has attempted to exercise a legislative power it did not possess

or made improper use of the power delegated to it.

In the first place, the Executive may act without statutory authori-
zation, either because the enabling statute was repealed gg/ or is ultra
vires the delegating authority, 22/ or because the delegated legislation

went beyond the provisions of the enabling statute. 2&/

Despite the considerable volume of delegated legislation enacted under
the various federal tax laws, the validity of a regulation is rarely chal-
lenged in court. This is a tribute to the ability and conscientiousness of
the officials charged with drafting tax regulations. However, the few
Jjudgments reportedigé/ all relate to cases where it was claimed that the
tenor of the delegated legislation exceeded the terms of the enabling

statute.

The vulnerability of a regulation may vary according to whether the
enabling enactment is expressed in general or in specific terms. In the
former case, it merely provides that the Governor General in Council may
make such regulations as he deems necessary and expedient for the carrying
out of any provision of the Act. 2§/ Iegislation authorized in terms so
broad and general obviously escapes to some extent control by the courts 21/

in so far as it does not contravene any other provision of the Act. 2§/
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In tax matters, however, Parliament usually states its intention by listing
the subject to which the regulations may apply and adding a basket clause. 22/
Judicial control thus becomes easier, but terminological questions take on

added importance.

In the second place, it may happen that though empowered to make regu-
lations the Executive exercises its power improperly. Like ministerial dis-
cretion, delegated legislation may be used for illegitimate purposes, be
influenced by irrelevant considerations, be applied in a biased or dis-
criminatory manner or in violation of the principles of natural justice.

In such circumstances the validity of ensuing regulations could well be
contested in court. ;99/ As to a regulation being unreasonable, it is less
certain that this in itself would render it invalid. ;9;/ All would depend
on the court's attitude. But an "activist" judge would probably find it
difficult to resist the temptation to hold such a regulation void and ultra
vires, on the assumption that Parliament could not have wished the powers

it delegated to be used in an unreasonable manner. 102/

The ever increasing complexity of the problems of public administration
in general, and of administration of tax legislation in particular, also
raises the question of subdelegation, which the administrators feel is often
approached in too strictly legalistic a manner by the judicial power. It
will be admitted, however, that when Parliament delegates a given power to
A its intention, in the absence of a specific provision authorizing a sub-
delegation, is that the power be exercised by A and not by B: delegatus

non potest delegare. This explains the marked tendency of the courts not

to recognize subdelegation and to consider that a power must be exercised
only by the person or agency to whom it has been granted and by no one

else. 102/ Apparently, though, this rule is much less rigidly applied in
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time of war or national emergency, for obvious reasons. 104/ This could
account for the Supreme Court's judgment in reference re: Regulations

(Chemicals) under the War Measures Act 105/ which held that the Governor in

Council acting under the War Measures Act could validly subdelegate to other

agencies its power to issue orders and regulations.

In the matter of subdelegation, the intention of Parliament may be ex-
pressed in a statute either specifically ;gé/ or by implication. It cannot
reasonably be expected that a minister should exercise personally all the
powers which the law confers on him. It is sufficient that they be exer-
cised on his behalf by an official for whom he is responsible to Parliament.
A broad interpretation that recognizes practical necessities and adminis-
trative channels is in such circumstances desirable and far more realistic

than a restricted one.

To sum up, the judicial power can play a useful, if secondary, role as
a means Of control over delegated legislation. Since it considers only the
legality of a regulation and not its expediency, and its intervention can
only be requested by means of appeals or of writs of prerogative after the
delegated legislation has come into force, it cannot provide the citizens

with as much protection as could be otained through political control.

2.2.1.2. POLITICAL CONTROL

Canada is not the only country that has been faced with the problem
of political control of delegated legislation. The United Kingdom and the
United States, among others, have set up political control systems which
seem to operate satisfactorily and which Canada would be well advised to
take pattern by with a view to improving its own system. It is therefore
appropriate to examine those countries' methods of political control over

delegated legislation before setting down Canada's endeavours in that field.
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2.2.1.2.1. THE UNITED KINGDOM

Since the appearance of the report by the "Committee on Ministers'
Powers", 107/ Britain has developed a very efficient and thorough system for

political control of delegated legislation.

There are three phases of supervision: prenatal control, parliamentary

control properly speaking, and postnatal control.

2.2.1.2.1.1. PRENATAL CONTROL: THE ADVISORY COMMITTEE 108/

One of the most interesting of recent constitutional developments in
Great Britain is the establishment of "advisory bodies" to which proposed
regulations are first submitted. A close scrutiny of each of these advisory
committees would be impractical because of their great number. 109/ This is

obviously a typically British phenomenon.

The committee's functions are to assist and advise the minister in the
exercise of his legislative powers. Before publishing any regulation, the
minister submits a draft to the committee which may hear witnesses if it so
desires. It then reports back to the minister, who places the regulation
before Parliament together with the committee's report. The advantage of
the procedure is that the minister must either accept any amendments con-
tained in the report or satisfy Parliament that he has good reasons for

not doing so.

The committee is much more than a commission on enquiry hearing sub-
missions. It is a policy-making body. Its members, selected from outside

the goverrment, are all persons of distinction.
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2.2.1.2.1.2. PARLIAMENTARY CONTROL 110/

A few decades ago, it was fashionable for British commentators to draw
attention to the lack of parliamentary control over the Executive in general
and over delegated legislation in particular., No doubt, the volume of dele-
gated legislation has increased to such an extent during recent years that
it is difficult for Parliament to practice constant supervision. But valu-
able work is performed, nevertheless, on three occasions:

- during discusssion of the statutes authorizing delegation;

- when regulations are submitted to the House;

- at question period.
1. Discussion of the statutes authorizing delegation:

This gives the members an opportunity to study the merits of the pro-
cedure from the point of view of the constitutional principles in-
volved. Opposition to the practice of delegated legislation is said
to have been most active in Parliament ;;;/ during the first thirty
years of the Twentieth century. By contrast, Parliament's attention
in recent years has been directed less to the principle of delegated
legislation, which is now accepted, and more to its practice. Since
the practice is now considered to be unavoidable, its merits or
desirability are no longer discussed and attention is focused on the

regulations themselves.

It is difficult to assess the overall impact of debates on draft bills
authorizing delegation, but it can be said that, even if the bills
themselves are not always amended, such discussion has promoted greater
care in the drafting of the bills. In this sense, one can claim that

effective political control is being exercised.
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The laying of regulations before Parliament:

This is a much more effective method of control than the preceding one.

Laws which delegate legislative authority frequently, though not always,

provide that delegated legislation will be submitted to Parliament

according to one or other of the following procedures:

(2)

(b)

(e)

Some regulations are simply laid before Parliament:

This procedure excludes effective control since the members
may not ordinarily ask for annulment of the regulation. The
procedure is merely a method of publishing the regulation and
of informing the House, whose members can then put appropriate

questions to the minister concerned. 112/

Some regulations laid before Parliament are liable to annulment

within forty days:

Under this procedure—the most frequently used 113/—regulations
may be attacked by any member who moves "for a humble prayer"
that the regulations be annulled. In recent years such

motions for annulment have given rise to important debates.
Following such a debate, ministers frequently withdraw the

regulation and submit it later in another form.
Some regulations are subject to approval by resolution:

Parliamentary debate being required in such cases, this procedure
affords the greatest measure of control. The provision may take
one of two forms. It may state that delegated legislation

"shall be of no effect unless it is approved by resolution of
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each House of Parliament", or that delegated legislation "shall
cease to have effect on the expiration" of a stipulated period
"unless at some time before the expiration of that period it
has been approved by resolution of each House of Parliament".
Whilst the first form is the most frequently used, the second

is more usual in the case of financial regulations emanating

from the Treasury. 114/

It should be noted that until 1946 delegated legislation subject
to this last clause or to procedures (a) and (b) came into force
at its inception, thus before it was laid before Parliament.

Since 1946 the Statutory Instrument Act requires that, in all

such cases, the regulations be submitted to Parliament before
coming into force and that they state both the date of their

submission to Parliament and their effective date.
(a) The draft regulation is subject to approval by resolution:

In the three preceding cases, the regulation was already made.

In this case the regulation is only in draft form. ll§/

(e) Some draft regulations are liable to annulment within forty

days:
This is the least frequently used procedure.
(£) Some regulations do not require laying before Parliament:

The practice of requiring the laying of delegated legislation
before Parliament goes back to the Nineteenth century. The

omission of such a requirement is now becoming increasingly
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rare but still occurs occasionally without apparent reason
especially, it seems, in the case of regulations which affect

individuals, such as "The Exchange Control Act", 1947.

Be The Question Period:

Questions regarding regulations are frequent. They give menmbers an
opportunity to obtain further particulars if the wording of the re-
gulation is not clear. They also serve to bring certain regulations

to the attention of the publiec.

2.2.1.2.1.3. POSTNATAL CONTROL: THE SCRUTINY COMMITTEE 116/

One of the most important innovations regarding control of departmental
legislation is the setting up of the House of Commons Select Committee on
Statutory Instruments, better known as "The Scrutiny Committee". The estab-
lishment of such a committee had been recommended in 1932 by the Ministers!
Powers Committee, but was not formed until 194k, The Scrutiny Committee is
more concerned with the way in vwhich the administration exercises its
legislative power than with the merit of individual orders or regulations.
It is more interested in the form than in the substance. Its chairman is
usually a menber of the Opposition, since its main function is one of

criticism.

The Committee's role is to examine all regulations laid before the
House and to decide whether there are any grounds for bringing tnem to the
attention of the House. ;lz/ The Committee must, before bringing any regu=-
lation to the attention of the House, give a hearing to the officials of the

department concerned.
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The Committee's existence has a valuable preventive effect in that
departments are more careful and cautious in the preparation of regulations
because they know that these will fall under the critical eye of the Committee.
The fact that only 2% of all the regulations examined have had to be brought
to the attention of Parliament 118/ is an indication of the Committee's pre-

ventive effect.

The Scrutiny Committee has been particularly critical of the obscure
or ambiguous wording of certain regulations, of the practice of legislation

by reference, of sub-delegation, and of retroactive regulations.

Some regulations are not seen by the Committee, since certain Acts do

not required that they be laid before Parliament.

The Committee gets through a lot of work and its efficiency is beyond
question. From its inception in 1944 until the end of the 1947-48 session,
the Committee scrutinized 3,200 regulations, made 60 reports and drew the
attention of the House to 55 regulations. During the 1951-52, 1952-53 and
1953-54 sessions, the Committee examined 930, 690 and 595 regulations re-
spectively. From 1954-55 to 1959-60 the Committee reviewed an average of

450 regulations per year. 119/

Since 1924 the House of Lords has had its own "Special Orders Committee".
This body, however, has more limited responsibilities, since it considers
only those regulations which call for the approval of the ILords. The
Committee is responsible for ensuring that regulations subject to approval
actually do get the special attention they were intended to receive. As in
the case of the Scrutiny Committee, a hearing must be given to the depart-
ment's officials before a report is made. Because the Special Orders

Committee is concerned with only a small number of regulations, its impact
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is not very marked. This is regrettable, as the business of checking dele-
gated legislation is particularly suited to the more serene atmosphere of

the Upper House,

To sum up, Britain has taken important steps to improve the effective-
ness of its political control over delegated legislation. The idea of pre-
natal and postnatal control is a particularly attractive one. In the United
States, attempts have been made to reach the same goal but by a different

approach.

2.2.,1.2.2, THE UNITED STATES

Political control over delegated legislation is exercised in the United
States by means of prior consultation, of prior publication of draft regu-

lations, of symposiums, of public hearings, and by various other means.

2.2.1.2.2.1. PRELIMINARY PUBLICATION

Section L4 of the American Administrative Procedure Act, 1946, requires
that every draft regulation be first published in the Federal Register, the
United States equivalent of the Canada Gazette. The notice must state the
date, place and nature of the regulation, the Act to which it refers and
the substance of the draft regulation, This publicity constitutes an

invitation to interested parties to submit representations.

All regulations, however, are not subject to this procedure, For
instance, though the rules classed as interpretative, such as those issued
by the Internal Revenue Service, are excepted by section 4 of the Adminis-
trative Procedure Act, the practice of the Treasury Department is to publish

them beforehand in the Federal Register., Notice is given that before they
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are adopted the Commissioner of Internal Revenue will give consideration to
written representations received in duplicate within thirty days. 120/ More
and more government agencies not technically obliged to do so are voluntarily

inviting the public to participate in regulation making. 121/

Although prior publication of draft regulations may in the end prove
quite costly and productive of delay, it allows the administration to give

the public an opportunity to submit their views.

2.2.1.2.2.2. CONSULTATIONS, SYMPOSIUMS AND PUBLIC HEARINGS

It is the practice in the United States to subject draft regulations
drawn up by government agencies to the criticism and comments of specialists
and interested organizations. ;gg/ Such consultations may run from simple
telephone conversations to the holding of symposiums. ;gﬁ/ The comments

made are carefully studied by the government agency concerned.

These consultations and symposiums have led to the instituting of
advisory committees for the purpose of counselling the administration re-
garding the exercise of its legislative functions. ©Some of these committees
are set up temporarily to draw up certain specific regulations; others are

more or less permanent, and their composition is provided by statute. 124/

The consultation method makes it possible for persons and organizations
affected by certain draft regulations to participate in their preparation.
The value and effectiveness of this system depend on how representative and
well organized are the groups invited to present their views, on their in-
fluence, their interest and the diligence they bring to the making of

regulations.
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Though section L4 of the Administrative Procedure Act does not make the
holding of public hearings compulsory, the practice of hearings is becoming
more widespread. ;22/ Hearings differ from the consultations discussed above
in that they are publicly announced ahead of time and that any interested

party may testify.

British administrative practice has no equivalent to these public hear-
ings. Their value lies in that they provide an opportunity for individuals
and organizations, which would otherwise not be consulted, to share in the
making of regulations. The measure has a useful psychological impact, inas-
much as the parties concerned can put forward their point of view., This

explains the conclusion arrived at in the Report of the United States

Attorney General's Committee on Administrative Procedure (1941) to the

effect that: "The Committee believes that the practice of holding public
hearings in the formulation of rules...should be continued and established
as standard administrative practice, to be extended as circumstances warrant

into new areas of rule-making". 126/

2.2.1.2.2.3, OTHER MEANS OF CONTROL

Other means of control over delegated legislation, besides the three
principal ones mentioned above, include parliamentary control proper and

publication of regulations.

By contrast with United Kingdom practice, parliamentary control proper
is practically non-existent in the United States. Congress is not con-
sidered to have the same supervisory role as the British Parliament. Public
opinion and the courts are thus the main controlling agencies in the United

States.
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To conclude this general survey, it should be added that regulations,
once in force, are published in the Daily Federal Register and in the Code

of Federal Regulations.

The principal advantage of the Code is that it provides interested
parties with readily accessible information concerning the nature and pre-
cise scope of each regulation and a reference to the law under which it was
made. One of its features is a parallel table of statutory authorities and
rules listing, on the left, the provisions of the statutes authorizing the
delegation of power and, on the right, the regulations made under these pro-
visions. In an era when it is often impossible to know what the law is
unless one knows what the regulations are, the Code constitutes a valuable

tool which Canadian Jjurists might well envy.
2.2.1.2.3. CANADA

In this country, political control over subordinate legislation is
fairly straightforward. The best way to illustrate it is to describe the

procedures followed.

A regulation may be decided upon either by the Governor in Council or
by a minister, according to the requirement of the Act delegating the power.
Whatever the origin, the draft regulation must be submitted to the Clerk of
the Privy Council, who refers it to the Deputy Minister of Justice. The
Department of Justice makes sure that the draft does not go beyond the
authority delegated under the Act, that it is in keeping with the Canadian

Bill of Rights and, if necessary, it also corrects the wording. 127/ The

draft is then returned to the Clerk of the Privy Council who may ask the

officials of the department concerned to revise or correct it, as necessary.
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The regulation-making authority then sends three English copies and one
French copy of the regulation to the Clerk of the Privy Council within seven
days of the regulation being adopted. ;g§/ The Clerk enters the regulation
in his register, numbers it and sets the date on which it will come into
effect, ;gg/ unless the regulation-making authority has power to set another

date for its entry into effect.

Generally speaking, the regulation must then be published, both in
in French and in English, in the Canada Gazette within thirty days after it
is made 130/ and laid before Parliament within fifteen days of its publi-
cation in the Canada Gazette or within fifteen days after the commencement

of the next ensuing session. 131/ However, section 9 of the Regulations Act

authorizes the Governor in Council to exempt, by regulation, any regulation
or class of regulations from the provisions of the Act, that is, from regis-
tration, publication in the Canada Gazette and laying before Parliament.
However, regulations made under a taxation statute are not subject to this

exemption.

It is thus apparent that at this stage no prior consultation has been
required and no public hearing held. Though the regulation has been published
in the Canada Gazette, no provision has been made to allow citizens and
representative organizations to be heard officially. The preparation of
delegated legislation is therefore a purely internal matter in which the
public is not invited to participate. It may happen, however, that a minister

will unofficially consult whomever he chooses.

As has been noted, the regulation is laid before the House. But it
must be clearly understood that this is no more than a publicity measure.

Debate or true political control is not easy, though members may, at any
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time, enter "questions on the order paper seeking information from ministers
of the Crown...." §2/ The Commons has no committee for the special purpose

of examining such regulations. 125/

The setting up of such a committee along the lines of the United Kingdom
Scrutiny Committee was once considered, but the plan was rejected because, in
the view of the Prime Minister of the time, regulations were sufficiently
discussed by the Cabinet and this procedure adequately replaced parliamentary
control. lé&/ Thus, the second fact which emerges is that political control
is exercised by the Cabinet. Outside of questions, parliamentary control is

negligible.
2.2.1.3., CONCLUSION

Since a modern state cannot function without entrusting important
legislative powers to its administrative officials, it is necessary to pro-
tect the citizen against bureaucratic absolutism. Judicial control over
delegated legislation seems to function fairly satisfactorily but, as it
embraces only the legality of regulations and not their merit, it devolves
mainly on the political institutions to scrutinize their contents and ascer=-
tain their equity as well as their expediency. This type of control, be-
cause of lack of adequate machinery, is practically non-existent in Canada.
In this regard, the citizen does not enjoy the protection to which he is

entitled.

2.2,2., THE FUTURE OF DELEGATED LEGISLATION

In view of the continued growth of delegated legislation, particularly
in the field of taxation, it is appropriate to point out the deficiencies

of the Canadian system of political control and to suggest certain reforms.
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2.2.2,1. THE PROBLEMS

In Canada, control over delegated legislation reveals the following
defects: 1 - lack of prior official consultation; 2 - publication of
regulations in the Canada Gazette usually only after they have been adopted;

3 - inadequate parliamentary control.

The provisions under which Parliament has delegated certain legislative

povwers in the taxation field are section 117 of the Income Tax Act, section 57

of the Estate Tax Act, and section 38 of the Excise Tax Act. Certain dif-

ferences which exist between sections 117 of the Income Tax Act and 57 of the

Estate Tax Act, on the one hand, and section 38 of the Excise Tax Act, on

the other hand, should be noted.

In the first place, the Income Tax Act and Estate Tax Act give authority

to make regulations to the Governor in Council and not just to a single

minister, whereas the Excise Tax Act confers this authority directly upon

the Minister of National Revenue or the Minister of Finance. It has been
claimed 135/ that the procedures followed in the United Kingdom and the
United States are not so necessary in Canada, since our regulations are
generally made by the Governor in Council, resulting in a more effective
control of the administration. If we accept this argument, section 38 of

the Excise Tax Act should at the very least be amended accordingly.

Another point is that section 117(1)(j) of the Income Tax Act confers

on the Governor in Council authority to make regulations "generally to carry
out the purposes and the provisions of this Act". But subsection (j) is
preceded by a list of specific subjects concerning which the Governor in

Council may make regulations. The same is true of the Estate Tax Act.




132

Section 38 of the Excise Tax Act, on the other hand, contains just one

general provision (subsection 1) authorizing the Minister of Finance or the
Minister of National Revenue, as the case may be, to make such regulations
as he deems necessary or advisable for carrying out the provisions of the
Act., It is becoming increasingly unusual, in Canadian legislation, to dele-

gate powers as vague as those conferred by section 38 of the Excise Tax Act.

Parliament normally attempts to indicate the areas in which delegated author-
ity should be wielded. There seems to be no good reason why this rule has

not been followed in the case of the Excise Tax Act.

Apart from these questions which concern the drafting of the statutes,
there is the lack of adequate administrative and parliamentary machinery to
ensure effective control over the exercise of delegated powers in the tax-

ation field.

In point of fact, the briefs submitted to the Royal Commission on
Taxation mention no flagrant cases of abuse of power or arbitrary action on
the part of those, be they individuals or bodies, who wield the power to
legislate by regulation in the taxation field. This, no doubt, is an
indication of the high quality of Canadian public administration as well
as of the vigilance of the public and private organizations concerned.
Nevertheless, the Commission's attention has been drawn to a number of

matters which require new machinery or new procedures.

There is dissatisfaction over the absence of official consultation
prior to the adoption of tax regulations. lﬁé/ It is said that certain
regulations lack coherence 137/ and clarity. 138/ It has also been pointed
out that certain provisions in the current statutes could well be embodied

in the regulations and vice versa. 122/
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2.2.2.2. SUGGESTED REFORMS

One could deal with the various complaints laid before the Commission

on a piecemeal basis. The Commission could be content with recommending

that certain regulations be clarified and inconsistencies eliminated. This

would do away with the most obvious complaints. Such removal of surface

blemishes, however, would leave the root of the trouble untouched.

What is necessary is to take a good look at the way in which delegated

tax legislation is conceived, adopted and exercised with particular regard

to the absence of prior consultation and the inconveniences and difficulties

which arise from the subsequent amendment of faulty regulations.

However, before suggesting changes in the present system, certain

preliminary observations may be helpful.

1.

In the first place, the problems raised before the Commission regarding
delegation are not peculiar to the tax field. Lack of coherence and
clarity, absence of prior consultation, inadequate publicity, these

are all problems which beset the exercise of delegated authority by
any government department. ;59/ This is a general problem but the

tax field lends itself in s special manner to a close control of the
exercise of delegated authority. Furthermore, although the mandate

of the Royal Commission on Taxation is necessarily restricted, it
would be unrealistic to consider reforms in tax administration without
a thought for the implications of such reforms for the rest of the

federal administration,

There can be no question of simply introducing into Canadian public
law the practices established in the United States or in the United

Kingdom. First, there is the risk of creating institutions which do
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not conform to the tradition of British parliamentary government or

of ministerial responsibility as developed in Canada. The danger is par-
ticularly obvious in the case of United States institutions which were
planned for a completely different constitutional context. As for the
British system, it allows many regulations to be made directly by the
ministers or by various commissions, without prior approval of the Queen

in Council, whereas in Canada the reverse is usually the case.

The introduction of new machinery does not necessarily guarantee

better administration and there is the danger of setting up new insti-
tutions which are out of all proportion with the problem to be remedied.
In this connection it may be as well to look very carefully at the
suggestion put forward by the Canadian Bar Association that a permanent

advisory committee on taxation be set up and given very wide powers.

Finally, note must be made of the backwardness of Canada's adminis-
trative law, by comparison with that of Great Britain and the United
States, in the matter of control over delegated legislation. Apart

from the publication required by the Regulations Act and the review

made by the Minister of Justice to meet the requirements of the
Canadian Bill of Rights, there is no statutory evidence of any effort
to ensure effective control over the exercise of delegated legislative

power.,

In the light of the above remarks, recommendations may be made for

reforms in three main areas: prior publication, prior consultation and

parliamentary control.
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2.2.2,2.1. PRIOR PUBLICATION

Although prior publication of delegated legislation and prior con-

sultations go hand in hand, these two stages should be distinguished.

Prior publication of regulations is virtually unknown in Canadian
federal law. A rare example might be the public notice that the Board of
Broadcast Governors must give before making & recommendation to the Depart-
ment of Transport on regulations affecting licence holders or concerning

the operation of broadcasting stations. 141/

Nevertheless, prior publication of draft regulations is a great advance
on the present system and has been requested by numerous organizations ap-
pearing before the Royal Commission on Taxation and other commissions.

Such publication permits the authorities to sound public opinion and obtain
the views of interested parties. These representations to the authorities
may be made informally or by means of special procedures such as public

hearings.

However, prior publication of tax regulations does give rise to certain

obJjections which must be considered.

(a) Some draw attention to the need for secrecy before the passing of tax
regulations., Speculation and undesirable activities contrary to the
general interest during the period between publication of draft

regulations and their adoption are feared.

This objection carries more weight in the taxation than in other fields.
However, it is not an absolute bar to adoption of the principle of prior

publication. First, such publication would only apply to draft regulations;
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not to bills and not to the budget. Under the Canadian system, the power

to tax belongs only to Parliament and taxes are imposed by legislation and
not by regulation, although certain regulations may effectively result in a

tax being imposed, particularly under the present Excise Tax Act. If the

present excise tax were replaced by a general tax at the consumer level, a
large part of the delegated legislation producing the effect noted above
would be eliminated. If, on the contrary, the present excise tax were main-
tained, many regulations could be given prior publication without incon-
venience or harm to the public interest. The need for prior secrecy seems
to have been exaggerated and publication ought to be the general rule. For
cases where prior publication might be contrary to the public interest, a

provision could be incorporated into the present Regulations Act 142/

authorizing the Governor in Council to prohibit prior publication of a
particular regulation. ;&i/ However, such cases should be exceptions and,
rather than forbid prior publication, the Govermor in Council might authorize
the publication of the regulation with retroactive effect as of the time

of publication.

(v) The need to respect the government's political function has also been

put forward as an objection to prior publication.

In this regard a clear distinction must be made between parliamentary
legislation and true delegated legislation. There are no grounds for re-
quiring the publication of finance bills before they are submitted to
Parliament. Contrary to what happens in the case of delegated legislation,
bills are debated by Parliament in full session and both the Commons and
the Senate have elsborate procedures for this purpose. The Opposition may

raise all sorts of objections to a bill and public opinion is much more
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awake to what is going on in Parliament than to obscure regulations published
in the Canada Gazette. To give prior publication to these bills, as recom-
mended by the Canadian Bar Association,lll/ would be unrealistic, unprofitable

and at odds with our parliamentary and constitutional tradition.

Contrary to what happens when Parliament passes an act, no publication
or debate precedes the inception of delegated legislation. There would be
some advantage in having draft regulations published as is done in the
United States. For this purpose Part II of the Canada Gazette could be
reorganized along the lines of the United States Federal Register. Publi-
cation of each draft regulation should be accompanied by an indication of
the date of public hearings, should these be adopted, or of a closing date
(thirty days from publication seems reasonable) Tfor making representations
to the minister or agency concerned. Daily publication would appear to be

unnecessary in Canada.

2.2.2.2.2. PRIOR CONSULTATION

Prior publication means that the public is given an opportunity to be
heard before a regulation becomes effective., Public participation can be
ensured in several ways: public hearings open to any interested party;
consultative committees made up of experts and representatives of interested
groups; or individual presentation of its views by any party or organization

to the minister concerned.

2.2.2.2.2.1. PUBLIC HEARINGS

The procedure by public hearings has been particularly favoured in
United States administrative law. The British statutes provide that, in

certain cases, 145/ a minister shall consult certain interested bodies
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before making a regulation, but the principle of public hearings open to all

interested parties is not yet commonly accepted.

Where regulations are to be given prior publicity in Canada, consul-
tation should preferably take the form of public hearings. Such hearings
give taxpayers equal opportunity to be heard. They bring into the open the
interests affected by the draft regulations and provide an opportunity for
genuine debate. Public hearings also minimize the impact of hidden pressures
and ensure that the minister or the Governor in Council is fully acquainted
with all aspects of the problem before adopting the regulation. They would
also tend to reduce the number of representations and campaigns undertaken

by taxpayers hit by some unforeseen repercussion of a new regulation.

It could be argued that this procedure would slow down the administration
and increase its costs and that there has been no abuse of delegated legis-
lative powers. However, the very real possibility of abuse cannot be
tolerated and the alleged inconveniences would not offset the substantial

advantages to be obtained from prior publication and public hearings.

As for the conduct of the hearings, one could adopt the rules contained
in section 4 of the American Administrative Procedure Act. ;&é/ Such hear-
ings would be somewhat similar to those of a House committee considering a
bill. There would be no need to give the chairman of the public hearing
power to question witnesses under oath, to require the production of docu-
ments, nor to allow the cross-questioning of witnesses by third parties. In
short, the procedure should be quite informal, since the sole object of the
hearing is to give everyone an opportunity to be heard. Needless to say,

the procedure of the hearings would not be subject to prerogative writs.



139

The chairman of the public hearings should be a senior official (the
director of a division or better) of the department concerned, and be ap-
pointed by the minister. It would be best if the same official were always

appointed and were assisted by a legal counsel and other experts.

By contrast with the British system, such public hearings would give
everyone an opportunity to be heard, but their purpose would be similar to
that of the consultations provided for under British administrative law.

In this connection, the following quotation is very much to the point:

Under the New Towns Act, 1946, section 1(1), the Minister,
before he makes an order designating an -area as the site of

a proposed new town, must consult "with any local authorities
who appear to him to be concerned". In Rollo v. Minister of
Town and Country Planning, the view was expressed by Bucknill,
L.J., that in that section "consultation" means that: "on the
one side the Minister must supply sufficient information to
the local authority to enable them to tender advice, and on
the other hand, a sufficient opportunity must be given to the
local authority to tender that advice". There must therefore
be a real consultation, and presumably if that were absent, any
delegated legislation subsequently made would be invalid as
having been made in a manner contrary to that provided for in
the enabling statute, but this does not mean that those parties
who have been consulted can complain or challenge the validity
of the order if their views, expressed in the course of such
consultation, are not accepted by the Minister., The direct
control effected by this device of consultation may therefore
be worthless, but in practice few Ministers will be so regard-
less of public opinion as to ignore serious views carefully
advanced in the course of statutory consultations of this

kind. 147/

2.2.2.,2.2.2. ADVISORY COMMITTEE

The Royal Commission on Taxation has received suggestions, notably from
the Canadian Bar Association and the Canadian Institute of Chartered
Accountants, to the effect that a permanent advisory committee be con-
stituted, wholly or partly of officials or of experts from outside the

government.
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Despite the fact that advisory committees are numerous in Britain,

it is not felt that such a suggestion should be accepted. If the committee
were composed exclusively of officials, it would amount to giving another
title to persons who already have the duty of advising the minister con-
cerned. This is after all the prime function of the Deputy Ministers of
Finance and of National Revenue and of their assistants. There might be
some advantage in assigning certain senior officials more exclusively to
the analysis of legislation and of tax regulations, but it is hard to see
the need for setting up an official and permanent advisory committee within

a department for this purpose.

Were such an advisory committee composed exclusively of experts drawn

from outside the department, several situations might arise.

In a situation where prior publication of regulations and public
hearings were practised, the advisory committee would add little. The
experts could just as easily express their views at the public hearings

where others would have an opportunity of contesting them.

In a situation where prior publication is practised but where no public
hearings are held, the value of an advisory committee remains doubtful. Why
require the taxpayer to make his representations to an advisory body whose
menbers are drawn from outside the government when, in fact, he wished to
address his comments to the government itself? The chances are that he

would have to make the same representations twice.

Finally, where neither prior publication nor public hearings are
practised, some use might be made of an advisory committee of outside ex-

perts to scrutinize draft tax regulations. However, this formula seews
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vastly inferior to the system of prior publication and public hearings. It
amounts to giving a small group of experts a privileged part to play in the
drafting of tax legislation. While advisory committees are useful in specific
areas in which the government acts somewhat as an arbitrator between opposing
interests, the situation in the tax field is usually very different since
opposition to pressure groups seeking preferential treatment is generally
very dispersed. In making use of advisory committees, one runs the risk of

favouring powerful interests, without due regard for the public good.

lastly, a joint advisory committee composed of government officials

and outside experts 148/ has been proposed.,

It is felt that this suggestion should be rejected. It ig difficult to
imagine how such a mixed committee could operate. There is no objection to
officials and experts or representatives of private organizations meeting
now and then to discuss specific proolems. But this is a far cry from
institutionalizing such meetings in the form of g permanent advisory com-
mittee. 1In any event, the effectiveness of such a committee is open to
doubt, since the loyalty of the government officials would be divided be-

tween the department and the permanent committee,

2.2.2.2.2.3. MINISTERIAL CONSULTATION

As a rule, the minister is free to discuss a draft regulation with
whomever he chooses. While it is certainly not suggested that this practice
be abandoned, it is obviously totally inadequate. Consultation is neces-
sarily spasmodic and there is a risk that the parties consulted may be

favoured by contrast with those who were not.,
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2.2.2.2.3. PARLIAMENTARY CONTROL

In the past, the Canadian Government's attitude to parliamentary control
over delegated legislation has been that, since most regulations have to be
approved by the Governor in Council and published in the Canada Gazette,

there is no need to institute specific parliamentary control.

Should this point of view continue to be acceptable, at the very least

section 38 of the Excise Tex Act 149/ should be amended to ensure that regu-

lations made under the Act be passed by the Governor in Council and not by

the Minister of Finance or of National Revenue.

Considering the scope and complexity of delegated legislation nowadays,
including delegated tax legislation, it is no doubt time that the Canadian
Government change its traditional stand regarding parliamentary control over
such legislation. The United Kingdom, Australia and the Canadian Province
of Manitoba have thought it advisable to set up permanent parliamentary
committees to review delegated legislation. The need for scrutiny committees

at the federal level is quite as pressing.

Both the Commons and the Senate should set up standing committees to

pass upon the whole body of delegated legislation.

Their terms of reference could be based on those of parliamentary
committees in the United Kingdom and in Manitoba. They would not be con-
cerned with govermment policy behind the delegated legislation, such matters
being reserved for debate in the House or in the Senate under existing pro-
cedures. The committees would be chiefly concerned with the following

matters:
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1s The imposition of a tax or the introduction of a government expenditure

by means of a regulation.
25 The denial of resort to the courts.

Bs Retroactivity without the specific authorization of the enabling

statute.

k., Unreasonable delay in the publication of the regulation or in its

submission to the House.
5e Any ambiguity or contradiction in the regulations.

6. Unusual or unforeseen use of the powers conferred by the enabling

statute.

Having reviewed the regulation, the committee would report to

Parliament and it would be free to recommend an annulment or an amendment.

On the other hand, there seems to be little need to change the present
method of laying regulations before Parliament. If a procedure requiring
prior notice and public hearings were adopted, the introduction into Canada
of the complicated United Kingdom system of laying regulations before

Parliament would not materially improve the system.

It has been argued against the setting up of permanent committees that
these would not sit continuously. 150/ This is not a serious drawback and,
if necessary, the standing committees could always obtain permission to

meet between sessions.
2.2.2.3. CONCLUSION

To sum up, effective control over delegated tax legislation could be
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exercised by means of the following procedures:

s Prior publication, when not contrary to the public interest, of all

draft regulations.

24 Public hearings chaired by a senior official of the department con-

cerned at which all interested parties could be heard.

3,  Regulations to be made by the Governor in Council and not by any

single minister.

4. Publication of regulations in the Canada Gazette, and submission to

the House according to present procedure.

e Scrutiny of regulations by standing scrutiny committees of the

House and of the Senate.

2.2.3. RECOMMENDATIONS

We therefore recommend that:

1l It be required that delegated tax legislation be given prior publi-
cation in Part II of the Canada Gazette, subject to the proviso that
the Governor in Council be authorized to prohibit prior publication

of a particular regulation.

28 Following such publication, the public be given an opportunity to
make representations before the regulations are adopted; such opport-
unity to take the form of public hearings open to all interested
parties. The hearings to be quite informal and held under the
chairmanship of a senior officer of the Department of National
Revenue, or placed under the auspices of the Tax Advisory Board

suggested in section 1l.1.2.2.3.
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A permanent scrutiny committee of the House of Commons or of the
Senate should subject regulations to a final and critical examination.
The committee should have limited terms of reference and should
recommend to Parliament that each regulation be upheld, annulled

or amended as the case may be.
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