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rI:IE ROYAL COMMISSION on Electoral Reform and Party Financing
was established in November 1989. Our mandate was to inquire into
and report on the appropriate principles and process that should gov-
ern the election of members of the House of Commons and the financ-
ing of political parties and candidates’ campaigns. To conduct such a
comprehensive examination of Canada’s electoral system, we held
extensive public consultations and developed a research program
designed to ensure that our recommendations would be guided by an
independent foundation of empirical inquiry and analysis.

The Commission’s in-depth review of the electoral system was the
first of its kind in Canada’s history of electoral democracy. It was dic-
tated largely by the major constitutional, social and technological
changes of the past several decades, which have transformed Canadian
society, and their concomitant influence on Canadians’ expectations
of the political process itself. In particular, the adoption in 1982 of the
Canadian Charter of Rights and Freedoms has heightened Canadians’
awareness of their democratic and political rights and of the way they
are served by the electoral system.

The importance of electoral reform cannot be overemphasized. As
the Commission’s work proceeded, Canadians became increasingly
preoccupied with constitutional issues that have the potential to change
the nature of Confederation. No matter what their beliefs or political
allegiances in this continuing debate, Canadians agree that constitutional
change must be achieved in the context of fair and democratic pro-
cesses. We cannot complacently assume that our current electoral
process will always meet this standard or that it leaves no room for
improvement. Parliament and the national government must be seen
as legitimate; electoral reform can both enhance the stature of national
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political institutions and reinforce their ability to define the future of our
country in ways that command Canadians’ respect and confidence and
promote the national interest.

In carrying out our mandate, we remained mindful of the impor-
tance of protecting our democratic heritage, while at the same time bal-
ancing it against the emerging values that are injecting a new dynamic
into the electoral system. If our system is to reflect the realities of
Canadian political life, then reform requires more than mere tinkering
with electoral laws and practices.

Our broad mandate challenged us to explore a full range of options.
We commissioned more than 100 research studies, to be published in
a 23-volume collection. In the belief that our electoral laws must meas-
ure up to the very best contemporary practice, we examined election-
related laws and processes in all of our provinces and territories and
studied comparable legislation and processes in established democra-
cies around the world. This unprecedented array of empirical study
and expert opinion made a vital contribution to our deliberations. We
made every effort to ensure that the research was both intellectually
rigorous and of practical value. All studies were subjected to peer
review, and many of the authors discussed their preliminary findings
with members of the political and academic communities at national
symposiums on major aspects of the electoral system.

The Commission placed the research program under the able and
inspired direction of Dr. Peter Aucoin, Professor of Political Science
and Public Administration at Dalhousie University. We are confident
that the efforts of Dr. Aucoin, together with those of the research coor-
dinators and scholars whose work appears in this and other volumes,
will continue to be of value to historians, political scientists, parlia-
mentarians and policy makers, as well as to thoughtful Canadians and
the international community.

Along with the other Commissioners, I extend my sincere grati-
tude to the entire Commission staff for their dedication and commitment.
I also wish to thank the many people who participated in our sympo-
siums for their valuable contributions, as well as the members of the
research and practitioners’ advisory groups whose counsel significantly
aided our undertaking.

AL NP @
Pierre Lortie
Chairman
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THE ROYAL COMMISSION'S research program constituted a compre-
hensive and detailed examination of the Canadian electoral process.
The scope of the research, undertaken to assist Commissioners in their
deliberations, was dictated by the broad mandate given to the
Commission.

The objective of the research program was to provide Com-
missioners with a full account of the factors that have shaped our elec-
toral democracy. This dictated, first and foremost, a focus on federal
electoral law, but our inquiries also extended to the Canadian consti-
tution, including the institutions of parliamentary government, the
practices of political parties, the mass media and nonpartisan political
organizations, as well as the decision-making role of the courts with
respect to the constitutional rights of citizens. Throughout, our research
sought to introduce a historical perspective in order to place the con-
temporary experience within the Canadian political tradition.

We recognized that neither our consideration of the factors shap-
ing Canadian electoral democracy nor our assessment of reform
proposals would be as complete as necessary if we failed to examine
the experiences of Canadian provinces and territories and of other
democracies. Our research program thus emphasized comparative
dimensions in relation to the major subjects of inquiry.

Our research program involved, in addition to the work of the
Commission’s research coordinators, analysts and support staff, over
200 specialists from 28 universities in Canada, from the private sector
and, in a number of cases, from abroad. Specialists in political science
constituted the majority of our researchers, but specialists in law,
economics, management, computer sciences, ethics, sociology and
communications, among other disciplines, were also involved.
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In addition to the preparation of research studies for the
Commission, our research program included a series of research sem-
inars, symposiums and workshops. These meetings brought together
the Commissioners, researchers, representatives from the political par-
ties, media personnel and others with practical experience in political
parties, electoral politics and public affairs. These meetings provided
not only a forum for discussion of the various subjects of the
Commission’s mandate, but also an opportunity for our research to be
assessed by those with an intimate knowledge of the world of politi-
cal practice.

These public reviews of our research were complemented
by internal and external assessments of each research report by per-
sons qualified in the area; such assessments were completed prior to our
decision to publish any study in the series of research volumes.

The Research Branch of the Commission was divided into several
areas, with the individual research projects in each area assigned to the
research coordinators as follows:

E. Leslie Seidle Political Party and Election Finance

Herman Bakvis Political Parties

Kathy Megyery Women, Ethno-cultural Groups
and Youth

David Small Redistribution; Electoral Boundaries;
Voter Registration

Janet Hiebert Party Ethics

Michael Cassidy Democratic Rights; Election
Administration

Robert A. Milen Aboriginal Electoral Participation

‘ and Representation
Frederick J. Fletcher =~ Mass Media and Broadcasting in
Elections
David Mac Donald Direct Democracy
(Assistant Research
Coordinator)

These coordinators identified appropriate specialists to undertake
research, managed the projects and prepared them for publication.
They also organized the seminars, symposiums and workshops in their
research areas and were responsible for preparing presentations and
briefings to help the Commission in its deliberations and decision mak-
ing. Finally, they participated in drafting the Final Report of the
Commission.
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On behalf of the Commission, I welcome the opportunity to thank
the following for their generous assistance in producing these research
studies — a project that required the talents of many individuals.

In performing their duties, the research coordinators made a notable
contribution to the work of the Commission. Despite the pressures of
tight deadlines, they worked with unfailing good humour and the
utmost congeniality. I thank all of them for their consistent support and
cooperation.

In particular, I wish to express my gratitude to Leslie Seidle, senior
research coordinator, who supervised our research analysts and support
staff in Ottawa. His diligence, commitment and professionalism not
only set high standards, but also proved contagious. I am grateful to
Kathy Megyery, who performed a similar function in Montreal with
equal aplomb and skill. Her enthusiasm and dedication inspired us all.

On behalf of the research coordinators and myself, I wish to thank
our research analysts: Daniel Arsenault, Eric Bertram, Cécile Boucher,
Peter Constantinou, Yves Denoncourt, David Docherty, Luc Dumont,
Jane Dunlop, Scott Evans, Véronique Garneau, Keith Heintzman, Paul
Holmes, Hugh Mellon, Cheryl D. Mitchell, Donald Padget, Alain
Pelletier, Dominique Tremblay and Lisa Young. The Research Branch
was strengthened by their ability to carry out research in a wide vari-
ety of areas, their intellectual curiosity and their team spirit.

The work of the research coordinators and analysts was greatly facil-
itated by the professional skills and invaluable cooperation of Research
Branch staff members: Paulette LeBlanc, who, as administrative assis-
tant, managed the flow of research projects; Hélene Leroux, secretary
to the research coordinators, who produced briefing material for the
Commissioners and who, with Lori Nazar, assumed responsibility for
monitoring the progress of research projects in the latter stages of our
work; Kathleen McBride and her assistant Natalie Brose, who created
and maintained the database of briefs and hearings transcripts; and
Richard Herold and his assistant Susan Dancause, who were responsi-
ble for our research library. Jacinthe Séguin and Cathy Tucker also deserve
thanks - in addition to their duties as receptionists, they assisted in a
variety of ways to help us meet deadlines.

We were extremely fortunate to obtain the research services of first-
class specialists from the academic and private sectors. Their contri-
butions are found in this and the other 22 published research volumes.
We thank them for the quality of their work and for their willingness
to contribute and to meet our tight deadlines.

Our research program also benefited from the counsel of Jean-Marc
Hamel, Special Adviser to the Chairman of the Commission and former
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Chief Electoral Officer of Canada, whose knowledge and experience
proved invaluable.

In addition, numerous specialists assessed our research studies.
Their assessments not only improved the quality of our published stud-
ies, but also provided us with much-needed advice on many issues. In
particular, we wish to single out professors Donald Blake, Janine Brodie,
Alan Cairns, Kenneth Carty, John Courtney, Peter Desbarats, Jane Jenson,
Richard Johnston, Vincent Lemieux, Terry Morley and Joseph Wearing,
as well as Ms. Beth Symes.

Producing such a large number of studies in less than a year requires
a mastery of the skills and logistics of publishing. We were fortunate to
be able to count on the Commission’s Director of Communications,
Richard Rochefort, and Assistant Director, Hélene Papineau. They were
ably supported by the Communications staff: Patricia Burden, Louise
Dagenais, Caroline Field, Claudine Labelle, France Langlois, Lorraine
Maheux, Ruth McVeigh, Chantal Morissette, Sylvie Patry, Jacques Poitras
and Claudette Rouleau-O’Toole.

To bring the project to fruition, the Commission also called on spe-
cialized contractors. We are deeply grateful for the services of Ann
McCoomb (references and fact checking); Marthe Lemery, Pierre
Chagnon and the staff of Communications Com’ga (French quality con-
trol); Norman Bloom, Pamela Riseborough and associates of B&B
Editorial Consulting (English adaptation and quality control); and Mado
Reid (French production). Al Albania and his staff at Acart Graphics
designed the studies and produced some 2 400 tables and figures.

The Commission’s research reports constitute Canada’s largest
publishing project of 1991. Successful completion of the project required
close cooperation between the public and private sectors. In the pub-
lic sector, we especially acknowledge the excellent service of the Privy
Council unit of the Translation Bureau, Department of the Secretary of
State of Canada, under the direction of Michel Parent, and our contacts
Ruth Steele and Terry Denovan of the Canada Communication Group,
Department of Supply and Services.

The Commission’s co-publisher for the research studies was
Dundurn Press of Toronto, whose exceptional service is gratefully
acknowledged. Wilson & Lafleur of Montreal, working with the Centre
de Documentation Juridique du Québec, did equally admirable work
in preparing the French version of the studies.

Teams of editors, copy editors and proofreaders worked diligently
under stringent deadlines with the Commission and the publishers
to prepare some 20 000 pages of manuscript for design, typesetting
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and printing. The work of these individuals, whose names are listed
elsewhere in this volume, was greatly appreciated.

Our acknowledgements extend to the contributions of the
Commission’s Executive Director, Guy Goulard, and the administra-
tion and executive support teams: Maurice Lacasse, Denis Lafrance
and Steve Tremblay (finance); Thérese Lacasse and Mary Guy-Shea
(personnel); Cécile Desforges (assistant to the Executive Director); Marie
Dionne (administration); Anna Bevilacqua (records); and support staff
members Michelle Bélanger, Roch Langlois, Michel Lauzon, Jean
Mathieu, David McKay and Pierrette McMurtie, as well as Denise
Miquelon and Christiane Séguin of the Montreal office.

A special debt of gratitude is owed to Marléne Girard, assistant to
the Chairman. Her ability to supervise the logistics of the Commission’s
work amid the tight schedules of the Chairman and Commissioners
contributed greatly to the completion of our task.

I also wish to express my deep gratitude to my own secretary, Liette
Simard. Her superb administrative skills and great patience brought
much-appreciated order to my penchant for the chaotic workstyle of
academe. She also assumed responsibility for the administrative coor-
dination of revisions to the final drafts of volumes 1 and 2 of the
Commission’s Final Report. I owe much to her efforts and assistance.

Finally, on behalf of the research coordinators and myself,
I wish to thank the Chairman, Pierre Lortie, the members of the
Commission, Pierre Fortier, Robert Gabor, William Knight and Lucie
Pépin, and former members Elwood Cowley and Senator Donald Oliver.
We are honoured to have worked with such an eminent and thought-
ful group of Canadians, and we have benefited immensely from their
knowledge and experience. In particular, we wish to acknowledge the
creativity, intellectual rigour and energy our Chairman brought to our
task. His unparalleled capacity to challenge, to bring out the best in us,
was indeed inspiring.

Peter Aucoin
Director of Research
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THE PAST DECADE has been marked by a series of developments that
have affected the legitimacy of Canada'’s electoral system and eroded
its structure. These include court challenges under the Canadian Charter
of Rights and Freedoms that have struck down important sections of the
Canada Elections Act; the rise of political parties that question some basic
concepts of representative democracy; and difficulties in administer-
ing elections that, in some cases, have shaken public confidence. All of
these factors have had a role in the Commission’s research program on
democratic rights and election administration.

Most of the authors in this volume go beyond reflection and his-
tory to develop practical proposals that, in many cases, are reflected in
the Commission’s Final Report. They have also sought to contend with
problems of public perception that do not necessarily correspond to
reality, but cannot be ignored in remaking election law.

A theme that runs through this volume is the need for policies that
balance conflicting objectives, and the difficulties entailed in trying to
implement ideal solutions. A test for mental competence, as suggested
by Jennifer Smith, might indeed ensure that every elector casts a ration-
al vote; at the same time it might exclude from voting many citizens
who have no trace of mental illness or deficiency. The tradition of a
politically neutral civil service, as the two studies on political rights
demonstrate, cannot help but be in some conflict with the extension of
rights entailed in the Charter.

These studies cover many areas, from voting rights and political
rights to direct democracy and questions of voter registration and elec-
tion administration.

In the opening study, Jennifer Smith puts the question of voting
rights into a historical context; notes how these rights have been
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extended alongside the evolution of representative democracy; and
illuminates the conflict between the concepts of virtual representation
and delegate representation in a contemporary context. Her analysis
leads her to take issue with an uncritical advocacy of rights, particularly
with reference to voting by prisoners and persons with mental disor-
ders. It is important, she contends, to maintain the dignity of the vote
and to uphold standards of right political conduct because of the very
risk involved in voting in a democratic system based on virtual repre-
sentation.

The question of voting by prison inmates has been considered at
length in the courts, but it has not been reviewed in depth from the
standpoints of criminology, philosophy or political science. This Pierre
Landreville and Lucie Lemonde attempt to do. While condemned pris-
oners once lost all their civil rights, the current policy of Correctional
Service Canada is to limit the punishment of inmates to their actual
imprisonment. In this context, they contend, there is no reason why
someone should lose the right to vote by virtue of being incarcerated.
Moreover, it would be arbitrary to restrict prisoners from voting when
there are large numbers of persons in Canada who have also commit-
ted criminal acts but who have not been arrested, were not convicted
or were not sentenced to imprisonment.

In his study, Yves Denoncourt, a research analyst with the Royal
Commission, concludes that people with mental disorders - either men-
tal illness or deficiency — could be subject to a test for competency to vote
if such a test were relatively uniform among provinces, were applied
by law and provided the right to appeal. He finds that tests of compe-
tency used for involuntary confinement of persons with mental illness
meet these criteria, as do the legal tests applied when persons who
have committed criminal acts are confined by reason of insanity.

The question of political rights for civil servants is another issue that
frequently has gone to the courts — most recently with the Supreme
Court’s decision striking down the restrictions on political activity in the
Public Service Employment Act. Kenneth Kernaghan and Patrice Garant,
in separate studies, explore this issue in depth and arrive at differing
conclusions. Professor Kernaghan judges that far more experience than
one election will be needed to see whether the relaxation of rules on polit-
ical activity can be sustained without harm to the political neutrality of
the civil service. Professor Garant, drawing both from the Charter and from
Quebec’s experience with a liberal regime of political rights, concludes
that the right to participate politically should have precedence over the
principle of political neutrality. Both agree, however, that public servants
need to show moderation in the exercise of their political rights.
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The referendum has returned to the political agenda in Canada as
a device for giving democracy back to the people and taking control
out of the hands of the politicians and parties. David Mac Donald, a
senior research analyst with the Commission, focuses on referendums
held at the same time as general elections. His study casts doubt on
whether this type of referendum can deliver what it promises; the par-
ties, politicians and interest groups will almost inevitably be involved
in framing the questions, in debating the referendum issues during a
campaign and, finally, in implementing any measure recommended by
referendum.

Peter McCormick deals with another instrument of direct democ-
racy, the recall. While the recall has played only a minor function in
American politics since its introduction 75 years ago, Professor
McCormick concludes that it could serve as a safety valve in Canadian
politics and that, if adopted, it might actually be used more often than
in the United States because of the longer terms served by Canadian leg-
islators and the opportunity for disgruntled electors to target a gov-
ernment minister or leader in a recall petition. As he notes, however,
the only recall law ever enacted in Canada was introduced by the Social
Credit government in Alberta (1936) under Premier William Aberhardt
— then hastily withdrawn when the voters threatened to use it against
Aberhardt himself.

Canada is the only major democracy that waits to register electors
to vote until after the beginning of the election campaign, and its sys-
tem of enumeration also puts more responsibility for voter registration
on the state than other democracies. This system, which has been almost
unchanged since 1938, came under increasing scrutiny in the 1980s
because of the difficulties both in recruiting enumerators and in find-
ing and registering voters. As John Courtney and David Smith demon-
strate in their study, however, these difficulties are not unique to Canada.
The systems of voter registration used in the countries examined fall even
shorter of 100 percent coverage than does Canada'’s, and the problems
in the Canadian system have tended to overshadow its achievements.
Enumeration is worth preserving in its general form, they conclude,
but the rules need to be updated to include more electors and to allow
for shorter election campaigns.

In the final study in this volume, Cécile Boucher, a research analyst
with the Commission, explores the linked issues of election law enforce-
ment and the present structure of Elections Canada, the body respon-
sible for administering Canada’s elections. She reviews how elections
are administered in other jurisdictions and surveys the Canada Elections
Act’s treatment of election offences, much of it unchanged for more
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than a century. Drawing on a number of models, she develops a pro-
posal for decriminalizing election offences, a goal sought by many inter-
veners at the Commission’s hearings, by creating a Canada Elections
Commission capable of serving both as an administrative tribunal and
as the corporate body directing Elections Canada. She demonstrates
that the vast majority of election offences, contrary to public percep-
tion, can be handled by administrative means because they do not
involve dishonesty or fraud.

These studies are a good example of the approach taken by the
Royal Commission: careful analysis of issues based on past experience
and on practice in other jurisdictions, followed by proposals tailored to
Canada’s experience and needs. They clearly demonstrate that differ-
ences in electoral practices between jurisdictions are much greater than
a casual observer would suppose. As Professors Courtney and Smith
put it with reference to voter registration, “Canada’s ... system would
be as unacceptable to other ... democratic states as we believe theirs
would be to Canada.”

In addition to these studies, the Commission carried out a sub-
stantial amount of internal research in the areas of voting, candidacy
and election administration, including extensive comparative research.
Much of this work is reflected in the Final Report; some is being pub-
lished in a separate volume of Commission research studies. It has been
my privilege to work with the four talented research analysts who car-
ried out this work at the Commission offices in Montreal — Cécile
Boucher, Yves Denoncourt, Luc Dumont and Alain Pelletier. I thank
them for their cooperation and for the energy and perseverance with
which they responded to the demands of the Commission. My thanks
go equally to Peter Aucoin, director of research, for guiding me in a
new undertaking and to Héleéne Leroux, the research secretary, and all
the other Commission staff for their cheerful and consistent support.

Michael Cassidy
Research Coordinator
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'-_[;)DAY THE IDEA of “rights” is everywhere. As a result, people are led
to believe that a right is an end in itself, one that is universally appli-
cable and self-justifying. This belief is without foundation, but it does
ensure that anyone who appropriates the language of rights has seized
upon a rhetorically effective device. How does it affect current think-
ing about the franchise?

The franchise, the right to vote at public elections, is one of the old-
est political rights. At times there has been general agreement on issues
surrounding it. In his “Appeal from the New to the Old Whigs” (1791),
Edmund Burke argued that property-owning members of the British
Parliament should and did represent the communities and diverse eco-
nomic interests of the country, and that people who lived in those com-
munities or pursued those interests were thereby represented whether
they voted or not (1960, 57-61). Most did not. The passage of the Reform
Act in 1832 marked the triumph of the very different concept of repre-
sentation by population — which means the representation of individ-
uals, not communities or interests — and this in turn paved the way for
universal manhood suffrage.

The suffragette movement in the early years of the 20th century
exploded the consensus on a manhood suffrage, subject to few or no
property qualifications. Once women gained the vote, a consensus re-
emerged on the meaning of a universal suffrage limited only by age, cit-
izenship and residence requirements. No one agitated to enfranchise
prisoners or patients in asylums, individuals not incorporated in the
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word “universal.” Now, in a complete reversal of the earlier view, pub-
lic commentary appears to favour the idea.! But this is not the only
development in what looks more and more like another unsettled period
as far as the vote is concerned. The postwar certainty surrounding the
importance and utility of the very act of voting is under scrutiny.

Feminists have expressed disenchantment with the vote. They point
out that after securing the vote, Canadian women tended not to pur-
sue public office, indeed were discouraged from doing so (Trofimenkoff
and Prentice 1977). The few who did ran into barriers in party politics,
many of which linger today (Brodie 1985). The implication is that the
vote, far from being a central and sensitive instrument of change, is a
deceptive feature of liberal democratic government, which is itself based
on “male” assumptions, or assumptions that historically have favoured
men. The American theorist, Carole Pateman, expresses the feminist
suspicion: “The lesson to be learned from the past is that a ‘democratic’
theory and practice that is not at the same time feminist merely serves
to maintain a fundamental form of domination and so makes a mock-
ery of the ideals and values that democracy is held to embody” (1983,
217).

A different form of disenchantment with the vote pertains to party
politics. It is argued that a political system featuring disciplined polit-
ical parties blunts voters’ voices because it can never reflect accurately
the mix of any individual voter’s preferences.? The preferences in ques-
tion are not always marginal. In the last federal election, the few social-
ists who supported free trade with the United States had to consider
voting for the governing Conservative party. From the point of view
of the Conservatives, this was undoubtedly a source of amusement and
satisfaction. It ought to have been. On the other hand, there is a prob-
lem of legitimacy for the victorious party if some of its own voters find
it largely unrepresentative of their views.

In this study I want to examine some of our present discontents
about the vote: Who should have it? Is it the asset that it is made out
to be, at least in civic texts? My starting point in the second section of
the study is the contemporary legal concept of the vote as a “constitu-
tional right.” This is a concept that turns out to be empirically accurate
in the narrowest sense but is theoretically impoverished. It gives ques-
tionable direction on the difficult issues of whether prisoners and men-
tal patients ought to vote, and the wrong direction on the special category
of constituency returning officers. Accordingly, in the third section I
turn to the traditional justifications of the vote.

The justifications that are reviewed range from early arguments
about the relationship between political obligation (citizens obeying
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the law) and consent (choosing law makers) to the sociological argu-
ments of Alexis de Tocqueville and J.S. Mill. These arguments provide
some direction on the question of eligibility to vote. They also show
that it is difficult to consider eligibility in the absence of an idea of cit-
izenship. But that idea is tied closely to the system of representation.
Accordingly, the fourth section is taken up with the relationship between
voting, citizenship and representation, beginning with Rousseau’s
explanation of the dilemma of representation. He thought representa-
tion an impossibility. On the other hand, James Madison, one of the
architects of the American constitution, defended representation as the
key to republican government in the modern age. But Rousseau and
Madison envisaged different republican governments and different
republics.

In the fifth section of the study, I examine the commonly conceived
forms of representation: mirror, virtual and delegate. The current dis-
enchantment with the vote stems in part from confusion about these
forms, and about the limits of representation generally under party
government. I conclude by arguing that virtual representation is the
natural form of the institution of representation; that this only adds to
the difficulty of the task of the voter and at the same time increases the
importance of general elections; and that the dignity of citizenship,
which is bound up with the vote, is the proper standard by which to
judge some of the issues of voter disqualification.

THE CONTEMPORARY LEGAL CONCEPT OF THE VOTE

Under the Canadian Charter of Rights and Freedoms, the right to vote is
classified as a democratic right and is said to belong to every citizen of
Canada. In addition, and by virtue of its inclusion in the Charter, the
vote is also a “constitutional right” that is beyond the easy reach of
ordinary law, rather than, say, a privilege conferred by legislatures.

Both the absolute language used and the fact of entrenchment
seem to discourage much in the way of exceptions, which is absurd
on the face of it, since children are citizens but not normally consid-
ered rationally fit, or experienced enough, to vote. The way out is the
Charter’s opening limitations clause, which applies to all of its pro-
visions and thereby subjects the vote to “such reasonable limits pre-
scribed by law as can be demonstrably justified in a free and democratic
society.” But it might be a narrow passage. In the spirit of the Charter,
Gerald Beaudoin refers approvingly to the Oakes case (1986), in which
the Supreme Court cast the limitations clause into the form of a test
to be used to determine whether legislative limits of rights and free-
doms are reasonable and justifiable. The test is tough because the



6
DEMOCRATIC RIGHTS AND ELECTORAL REFORM

objective of the limits must be “pressing and substantial,” and the
means used “proportional” to it, that is, precise and economical in
every respect.® Beaudoin opines that this test will permit “very few”
exceptions to the right to vote and then turns to consider those already
in place.

The Canada Elections Act forbids the chief electoral officer (CEO)
and his or her assistant to vote. Beaudoin emphasizes that these offi-
cials must enjoy the trust of the political parties, and that for this rea-
son (presumably), the Supreme Court could find the denial of their
right to be consistent with the requirements of the Oakes test if the court
is called upon to consider the issue (Beaudoin and Ratushny 1989, 274).
Not so for the returning officer in each electoral district. Beaudoin notes
the rule that in the event of a tie on a recount in any constituency, the
returning officer votes to break the tie. Since this act would be a pub-
lic vote, in effect, he cannot see why this officer, too, is forbidden to
cast a secret ballot in the election and is puzzled that the CEO has not
recommended that returning officers vote like everyone else (ibid.,
275). Evidently it has not occurred to Beaudoin (unlike the experienced
CEO) that in the event of a tie on a recount, and with emotions running
high, voters are likely to look askance at any individual who gets to
vote twice. Thus the politically prudent course is to deny an ordinary
vote to tie-breakers.

However, Beaudoin is following the logic of rights and the Oakes
test, which is designed to make it difficult for legislators to violate
rights. If the returning officer’s right to vote is considered as being close
to inalienable, then one solution is to let the officer exercise it and to
deal with the rare tie vote by holding a run-off election between the
two top contenders. But there are two main objections to this idea.
(1) It is an uneconomic, exaggerated and ultimately unfair response to
an alleged rights violation that is incomparably minor. It is uneconomic
and exaggerated because any election, even a second one, is not a sim-
ple event. It uses up a great deal of time, energy and money. A run-off
election is also unfair to the candidates in question, since they alone
are forced, as it were, through a hoop and must perform in an environ-
ment altogether changed by the results of the general election. (2) It per-
mits overt partisanship of the returning officer. Under the present
system, these officials are not civil servants, but partisans serving their
party in an administrative fashion during an election. Deprived of the
vote, they are reminded of the responsibilities of their peculiar posi-
tion — that of known partisans who are expected to act fairly, or in a
nonpartisan manner. Armed with the vote, like everyone else, they
confront one less restraint on their partisanship.
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Where do rights logic and the Oakes test take Beaudoin on the
wholesale denial of the vote to inmates in penal institutions in federal
elections? He believes that the courts ought to assert the right of such
inmates to vote. Again he is influenced by the universal language of
the Charter (“every citizen”) and by the Supreme Court’s caution about
limits, particularly the idea of proportionality, to which, as he points out,
the outright denial of a right does not conform (Beaudoin and Ratushny
1989, 279). Presumably he has in mind the fact that prisoners are con-
victed of a wide variety of crimes, some less loathsome than others,
although the implications that result from this idea are unclear.

Perhaps the most telling hint of Beaudoin’s thinking is the way in
which he formulates the general question: “Are the reasons which jus-
tify depriving prisoners of their freedom applicable to voting rights?”
(Beaudoin and Ratushny 1989, 277). His answer is “no.” Denial of the
vote is not a justifiable punishment; incarceration is. The implication is
that individuals who are not free should nevertheless exercise one of
the greatest freedoms, which is a peculiar idea and possible to arrive
at only by thinking about rights separately and serially — the way they
appear, say, in the Charter. Otherwise, how is it possible to suppose
that an individual whose free speech is constrained should vote? In
contrast to the new rights logic, the Western tradition, heavily influ-
enced by classical thought, holds that free speech and free association
are the very ground of politics, itself constituted by equals talking. In
Jolivet v. Canada, the British Columbia Supreme Court made the same
point, stating that by definition prisoners who vote are not making a
free choice or engaging in a democratic act (Boyer 1987, 392).

Beaudoin resists this argument, responding instead that the presence
of electronic media solves the information problem and that in any event
many free citizens decline to participate in politics. Lynn Smith, another
critic of the Jolivet opinion (she finds it “somewhat startling”), makes
the same pair of points. The electronic media, she writes, relay as much
information about politics to prisoners as they do to anyone else. She
adds: “Prisoners could even be said to be in a better position with more
time to read, listen or watch” (1984, 381). No doubt. Like Beaudoin, she
misses the point of Jolivet altogether because, again like Beaudoin,
conceptually she dissociates political rights from politics.

The Canada Elections Act also forbids mental patients to vote — those
who, “by reason of mental disease,” are confined or are deprived of
the management of their estate. Beaudoin declines to take a position
on this category of individuals, although he is concerned about the lack
of precise criteria to determine mental illness and cites with approval
the view of Mr. Justice James McRuer that the extent of the illness, not
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the facts of confinement or external property management, is the proper
test to apply to the right to vote (Beaudoin and Ratushny 1989, 279).

In Canadian Disability Rights Council (1988), Madam Justice Reed
clearly states that “a requirement of mental competence or judgmen-
tal capacity” might well be a proper limitation of the right to vote. But
she found the phrase “mental disease” that is used in the Canada Elections
Act too broadly framed and therefore apt to produce arbitrary and dis-
criminating results. For example, it might include “individuals who
might suffer from a personality disorder which impairs their judgment
in one aspect of their life only” (269). As a result, she ruled that the
mental disease provision is contrary to the Charter, and the federal gov-
ernment immediately directed that arrangements be made to enable
some of the individuals contemplated by the provision to vote in the
November 1988 federal election.

Setting aside technical arguments about the reach and vagueness
of the concept of mental disease — arguments subject to the Oakes test -
the real question turns on the validity of the idea of a rational capacity
to vote. Is it possible to determine what constitutes a minimum ration-
al capacity in this respect? And even if it is, should that be made a
requirement of the right to vote? Lynn Smith argues against such a
requirement on the ground that it would disenfranchise all kinds of
people who, for a variety of reasons such as geographic isolation, age
and disinterest, decline to participate at all in politics (1984, 381-82).
But her argument sets up a straw man, namely, an “ability to partici-
pate in the electoral process.” In liberal societies, citizens are free to
judge politicians by the use of the ballot — quite an effective tool. They
are not required to engage in politics themselves, and in fact most do
not, preferring instead to watch it whenever they can take time from their
busy private lives. Thus, while a minimum rational capacity has noth-
ing to do with engaging in politics, it might relate to responsibility.

Undoubtedly it is difficult to determine minimum rational capac-
ity, although surely it has to do with holding an individual responsi-
ble for assessing his or her own self-interest. It is another thing altogether
to abandon all conceivable standards of rationality in relation to the
right to vote, because to do so cuts at the heart of the idea of individ-
ual responsibility, which is a very important part of democratic politics.
It also devalues the right to vote itself.

TRADITIONAL JUSTIFICATIONS OF THE VOTE
As a mode of analysis, rights logic treats individuals as rights-bearing
creatures abstracted from their environment. When a particular right
is at issue, such as the right to vote, the analysis focuses on the distri-
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bution of the right among individuals rather than on the activity to
which it relates. In other words, if individuals are rights bearers, then
they are not equal to others, nor are they “whole,” unless they bear all
of the designated rights, and it is a grave matter to deny them any
rights. The quality or purpose of the related activity is a secondary con-
sideration.

Modern rights analysts, particularly lawyers, have no need to
defend a concept such as the right to vote. Their task is to see that as
many people as possible have the opportunity to exercise the right. In
17th-century England, however, royalist and commonwealth oppo-
nents were engaged in a fierce struggle over the very foundation of
authority in the political system — did authority lie with the king or
with the people? Which was sovereign? The arguments that were made
then and subsequently in defence of the right of citizens to choose their
governors are useful because they throw a different light on the voter
disqualification issue, or at the very least suggest alternative consid-
erations.

Consent and Obligation

The Levellers, a group that included soldiers who fought for Oliver
Cromwell as well as tradesmen and peasant farmers, pressed for a rad-
ically republican government to replace the monarchy. They contended
that government must be based on the consent of the governed, con-
sent taking the form of the popular election of members of the legisla-
ture. One of their two principal arguments was that consent was the
condition of the political obligation of free men. Men could not be asked
to live under laws, the authors of which they had not chosen.

The other argument was the idea of the natural equality of men,
which was not, however, considered the same as an equality of right.
The Levellers obviously adhered to a rough notion of citizens’ equal-
ity. Nonetheless, in An Agreement of the Free People of England (1649), a
tract setting out a constitutional plan, they proposed a manhood suf-
frage confined to those “not being servants, or receiving alms, or hav-
ing served the late King in Arms or voluntary Contributions” (The
Levellers 1944, 321). They considered private property an essential con-
dition of personal independence and a defence against corruption by
political opponents and therefore a requirement of the exercise of a free
vote. People without property — women, beggars, the unemployed -
could not be expected to make independent judgements.

The idea that people who are wrongly denied the vote have no
moral obligation to obey the laws is relevant to the situation of pris-
oners and the mentally handicapped. Taken alone, it is an argument
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for permitting prisoners to vote, since society certainly wants them to
feel morally obligated to obey the laws when they leave prison and
will hold them responsible for this whether or not the prisoners them-
selves feel the same way. Would society want to hold mentally handi-
capped individuals who vote fully responsible in the event that they
were found to have broken the law? Is their moral obligation the same
even if their capacity is different? If it is answered that their moral obli-
gation is not the same, then what do their votes signify?

Natural Right

Natural right theory offers a different defence of the right to vote. It is
argued that the natural rights of individuals derive from their natural
equality. Yet how is it that individuals are natural equals, when at first
glance they appear to be so radically unequal? The answer offered by
both Locke and Rousseau is that individuals are free and equal in the
state of nature. They become unfree and unequal (unless government
is constituted properly) in civil society. To my mind, the state of nature
is an abstraction, and so it is necessary to think of individuals in the
abstract as free and equal in order to follow a theory that Tom Paine,
the great pamphleteer of the American Revolution, did so much to pop-
ularize.

In the Rights of Man: Being an Answer to Mr Burke’s Attack on the
French Revolution (1791-92), Paine explained that natural rights are the
foundation of civil rights. Natural rights (for example, intellectual rights)
“appertain to man in right of his existence”; civil rights (for example,
rights to security and protection) arise out of his membership in soci-
ety. Paine’s civil rights are not hostages to the whims of legislatures.
They grow out of natural rights. In his words, every civil right is a nat-
ural right exchanged (1942, 37ff.). In Common Sense (1776), his hypo-
thetical account of the origin of government, he suggests that members
of a small settlement meet to make rules for themselves and that each
has a natural right to attend the meeting. When population size makes
this impossible, they elect representatives. Therefore the vote, a civil
right in large and settled societies, is derived from a natural right in
very small and young societies (1942, 2—4).

Natural rights theory seems more favourable to the claims to vote
of prisoners and the mentally handicapped than the consent argument.
If the vote is a civil right that is based on a natural right, then it has a
kind of pre-political status and cannot be extinguished by governments
established to preserve rights generally. In the case of prisoners it can
be argued that disqualification means suspending the right to vote
rather than extinguishing it, since it is immediately repossessed when
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they return to civil society. But this does not seem to apply to the men-
tally handicapped. Prior to the 1988 election, many in this category
were not only forbidden to vote, they could never hope to vote. Thus
the issue of mental capacity looms, and natural rights theory, in all its
generality and abstractness, yields nothing on this point other than a
predilection for expanding rather than contracting rights.

Utilitarianism

Utilitarianism began with Jeremy Bentham who, in Anarchical Fallacies:
Being an Examination of the Declarations of Rights Issued During the French
Revolution (1795), dismissed the language of natural rights as “rhetor-
ical nonsense — nonsense upon stilts.”4 Since he did not believe in nat-
ural rights, how did he justify representative democracy?

Bentham made two observations about human nature: individuals
prefer their own interests to those of others; and they are most likely to
be the best judge of their interests. If these observations are accepted,
then it follows, as Bentham held, that the happiness of one individual
should count as much as that of another. People are equal insofar as
they pursue pleasure and avoid pain. He held further that the proper
end of government is the greatest happiness of the greatest number
and that the form of government most likely to maximize happiness
is one in which citizens choose their legislators. These representatives
could be made especially keen to pursue the public interest, which is
the sum of individuals’ interests, if, as Bentham advocated, there were
annual elections (1962, vol. 1, 1-4).

Even this hopelessly inadequate sketch of Bentham'’s principle of
utility as applied to representation places the issue of voter disqualifi-
cation in a different light. Bentham'’s standard for judging government
is the greatest happiness of the greatest number, not whether it is legit-
imate because it is based on consent. He supposes individuals know their
own interests best and therefore will assess shrewdly candidates seek-
ing their support in elections. But he concedes that they may miscalculate
from lack of information or from misinformation, or that they may be
so ignorant of their interests that it is better for others to take on the
responsibility. In this doctrine, then, the factor of capacity to judge one’s
interests so that life yields pleasures rather than pains is crucial, and a
discussion of the mentally handicapped and voting would take it into
account.

How does the claim of prisoners to the right to vote fare in rela-
tion to the greatest happiness of the greatest number? Not too well
under Bentham, the architect of the famous “panopticon,” a prison of
circular design featuring a central tower from which to inspect the
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inmates. Bentham, who held that a primary responsibility of govern-
ment was to secure private property rights, was much interested in
criminal activity and in the fact that it was engaged in largely by poorer
people and often against private property. In a sense he believed in
what is now called rehabilitation, except that his version of it amounted
to teaching criminals and would-be criminals how to calculate ration-
ally their interests. The process of rational calculation would show that
illegal behaviour yields pain, not pleasure. From this standpoint, denial
of the vote is yet another penalty designed to show that criminal
behaviour is not rational because it does not maximize pleasure.

Democratic Citizenship

Both Alexis de Tocqueville and John Stuart Mill drew attention to yet
another aspect of the vote, namely, its function in relation to demo-
cratic citizenship. Tocqueville, perhaps the greatest student of American
government, considered democracy in America a grand experiment in
the attempt to construct society on the basis of “theories hitherto
unknown, or deemed impracticable” (1945, 26). He was not an uncrit-
ical student, as is indicated by his warning about the “tyranny of the
majority,” which he considered the source of the greatest danger to
American government (ibid., 278-80). And yet the American experi-
ment gave him reason to be optimistic about the effect of democratic
institutions on the cultivation of good citizenship.

In a discussion of public spirit in Democracy in America (1835-40),
Tocqueville distinguishes between unreflective love of country and a
“patriotism of reflection”; he argues that only the latter obtains in
America. While it is a calculating patriotism, and for that reason less lik-
able than the other kind, it has advantages: “It springs from knowl-
edge; it is nurtured by the laws; it grows by the exercise of civil rights;
and, in the end, it is confounded with the personal interests of the cit-
izens” (1945, 251). A rational patriotism, then, is the mechanism to unite
private with public interest in the democracies of the new world, the
democracies of immigrants who, merely by emigrating, leave behind
the older patriotism. And it is generated by the distribution of politi-
cal rights. “I maintain,” Tocqueville writes, “that the most powerful
and perhaps the only means that we still possess of interesting men in
the welfare of their country is to make them partakers in the govern-
ment” (ibid., 252).

All men? Tocqueville was fascinated by the fact that in America
the franchise was so broadly based that the poorer classes voted —
although slaves, servants and paupers supported by the local govern-
ments, he noted carefully, did not — and he was deeply interested in
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how they chose to exercise their vote. His observations must have reas-
sured his readers:

It is incontestable that the people frequently conduct public business
very badly; but it is impossible that the lower orders should take a
part in public business without extending the circle of their ideas and
quitting the ordinary routine of their thoughts. The humblest indi-
vidual who cooperates in the government of society acquires a cer-
tain degree of self-respect; and as he possesses authority, he can
command the services of minds more enlightened than his own. (1945,
260-61)

But he had a prudent lesson for them as well:

I do not say it is easy to teach men how to exercise political rights,
but I maintain that, when it is possible, the effects which result from
it are highly important; and I add that, if there ever was a time at
which such an attempt ought to be made, that time is now. Do you not
see that religious belief is shaken and the divine notion of right is
declining, that morality is debased and the notion of moral right is
therefore fading away? Argument is substituted for faith, and calcu-
lation for the impulses of sentiment. If, in the midst of this general
disruption, you do not succeed in connecting the notion of right with
that of private interest, which is the only immutable point in the human
heart, what means will you have of governing the world except by
fear? (ibid., 255)

One of Tocqueville’s readers was J.S. Mill, who regarded Democracy
in America as the finest analysis written on the advantages and disad-
vantages of modern popular government. He was persuaded by
Tocqueville that the effects of political participation on the participants
are at least as important as the more abstract considerations of consent
or equal rights or utility. Thus Mill argued that the franchise ought to
be extended (to include women, for example), in part because it would
encourage citizens to develop an interest in public life and to educate
themselves accordingly. But Mill recognized that this could not hap-
pen overnight, and that in the meantime, there was the danger that
ignorance would drown intelligence. As a result, Mill, who had no trou-
ble determining minimum intellectual requirements, recommended
that the illiterate and those unable to make elementary calculations be
forbidden to vote. The same for the poor who paid no taxes, since they
could have no personal stake in the expenditure of public funds.
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In addition, Mill recommended an electoral system designed to
maximize the voting weight of those of superior intellectual ability and
general accomplishment. It included giving them extra votes and abol-
ishing geographic constituencies in favour of a country-wide system
of proportional representation. Mill was alert to the fact that the con-
stituency system can silence the same (intellectual) minority right across
the country.’

Contemporary ideas about the rehabilitative effects of the vote on
prisoners logically stem from the view that popular participation in
the conduct of public affairs, however minimal, stimulates citizen virtue
or public spiritedness. The question, then, is not whether voting would
convert the odd prisoner to the practice of public virtue. It is the effect
of the prisoner’s vote on everyone else. Tocqueville writes: “In America,
the lowest classes have conceived a very high notion of political rights,
because they exercise those rights; and they refrain from attacking the
rights of others in order that their own may not be violated” (1945, 254).
The unstated premise of the sentence, unstated because it is the mes-
sage of a two-volume work, is that democracy in America is real — it mat-
ters. Tocqueville’s subjects do not value rights that have no meaning or
consequences. They obey the law, he says, because they help to make
it. Would they obey it and love it more if those who break it help to
remake it? I think not, at least not if his observations are correct.

Mill’s belief in the self-educative effects of the vote, on the other
hand, is a stepping-stone to a more ambitious objective, which is to
raise the tone of popular politics by enabling intelligent minorities to
make an imprint on the heavy weight of majority opinion. This is pos-
sible only under an electoral system, like proportional representation,
that represents minority opinions as well as majority opinion and rep-
resents the variety of minority opinions. Mill aimed at a representative
body, the members of which reflect the many points of view in society.
He assumed that voters make rational decisions, choosing representa-
tives who share their views about politics. It is an assumption that leads
to odd consequences in the case of prisoners who continue to prefer a
life of crime. It simply excludes mental patients.

THE VOTE AND REPRESENTATION
As long as the vote is considered simply a right, then under an equal
rights doctrine there are not many yardsticks available to defend excep-
tions to it. On the other hand, once the effect of the vote on those who
exercise it is taken into account, the vote itself is no longer a discrete phe-
nomenon. It is an important but dependent element in the system of rep-
resentation. Some systems require a more active citizenry than others,
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for example, those with a more fluid and competitive party system.
Paine, Bentham, Mill and Tocqueville all wrote before the advent of the
disciplined party system as we know it, and it is partly because of this
that their writings evoke the image of citizens who engage in political
discussion as equals and who know their own interests.

Moreover, the effectiveness of the vote from the point of view of
the voter will vary from system to system. In Tocqueville’s America,
the vote is effective because it is ubiquitous. Elective offices abound.
In Mill’s ideal universe, it is effective because it is deadly accurate.
Ultimately each voter’s opinion about politics is mirrored in the rep-
resentative assembly. Since many opinions are represented, many opin-
ions count. In Canada, by contrast, doubts are expressed about the
utility of the vote precisely because of its perceived lack of effective-
ness. As indicated earlier, this is often attributed to the combined effect
of a disciplined party system and a constituency-based electoral system,
which leaves too many voters feeling unrepresented. The feminist cri-
tique is particularly severe because it goes to the very heart of the con-
cept of representation. Certainly the idea that men cannot represent
“women’s interests” is a denial of the possibility of virtual representa-
tion, to say nothing about its legitimacy. What, then, is the dilemma of
representation?

Rousseau and the Representation Dilemma

It seems indelicate to use Rousseau to probe the issue of representa-
tion in this context, since he is despised by feminists for defining woman
exclusively in terms of her sexual and procreative function and con-
cluding that she is properly subject to man, just as the will is properly
subject to reason (Okin 1979, 99-194). Nonetheless, in his attack on rep-
resentation, Rousseau more than any other theorist has helped main-
tain the ideal of the small republic in the modern mass society.

In his Contrat social (1762), Rousseau offers a defence of popular
government and instruction on how to establish one. At the conclu-
sion of Book I, he says that when men choose to establish civil soci-
ety, they convert their natural freedom and independence in the state
of nature to a moral and lawful equality, “so that however unequal in
strength and intelligence, men become equal by covenant and by right”
(1968, 68). As equals, they are sovereign together, and the general will
is the expression of their sovereignty. The general will is the pure
expression of their decisions about the common good. Rousseau says
that sovereignty cannot be alienated and therefore that the sovereign
can never be represented by anyone except itself. In other words,
sovereign equals can never delegate their general will to a third party,
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only the power to carry out that will (ibid., 69-70). Why does he insist
on this point? Does he mean that the human will is so complicated
that it can never be understood and represented to effect? Not at all.

Rousseau is aware that citizens also possess private wills and, if
left to their own devices, will exercise them in pursuit of their own
interests at the expense of the common good. His argument is that in
a properly constituted republic, their regard for and opportunity to act
for the common good can be expanded and their pursuit of their par-
ticular goods proportionately decreased. One way is to put the policy
issue to the assembled citizens in the right way. They are not asked if
a given policy would benefit them personally, but whether it would
promote the common good. Another is to ban representatives and the
corrupt institutions that follow in their wake, namely, factions and par-
ties, because invariably “the will of each of these groups will become
general in relation to its own members and private in relation to the
state” (1968, 73). Citizens must decide for themselves, undistracted by
the claims of rival parties.

It follows on this account of politics that parties are corrupt by def-
inition because they appeal to the self-interest of a part of the whole. In
effect, they always represent the wrong thing. A feminist party, then,
would be just as corrupt as any other, in fact more so, since it would
make no pretence of pursuing the common good.

Rousseau’s detractors often portray him as a naive idealist, and
yet nothing could be further from the truth. He had very little faith in
human nature, which is one reason why he worked out the strict require-
ments of republican government mentioned above. There are others, the
most important of which is the small size of the state. It must be small
enough so that its citizens can assemble in one spot and know each
other’s characters. Aristotle made the same point, and it is the one that
has put the small republic ideal beyond the grasp of democrats in the
mass age. And so, Rousseau writes (the sarcasm palpable), they have
had to settle for an inferior substitute, representation:

The cooling-off of patriotism, the activity of private interest, the vast-
ness of states, conquests, the abuse of government — all these have
suggested the expedient of having deputies or representatives of the
people in the assemblies of the nation. This is what in certain coun-
tries they dare to call the third estate — the private interest of two
classes being there given first and second place, and the public inter-
est only third place ... The English people believes itself to be free; it
is gravely mistaken; it is free only during the election of Members of
Parliament; as soon as the Members are elected, the people is enslaved;
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it is nothing. In the brief moments of its freedom, the English people
makes such a use of that freedom that it deserves to lose it. (1968, 141)

The Federalist and the Opportunity of Representation

The Federalist papers initially appeared in the fall of 1787 as a series of
newspaper articles written by James Madison, Alexander Hamilton
and John Jay in defence of the constitution drafted at Philadelphia. In
No. 14, Madison takes aim at theorists like Rousseau who seemed to
have persuaded people that republics had to be the size of city-states,
arguing that the theorists failed to distinguish between democracies, in
which citizens rule themselves, and republics. Democracies must be
small enough to enable the citizens to assemble to conduct public busi-
ness, but republics, on account of the “mechanical power” of the prin-
ciple of representation, can be very large (1937, 81). Europe discovered
representation, but the United States was the first to use it to combine
elective office with large size. Thus Madison attempts to placate the
democrats who fear that large nations invariably tend toward oligarchy,
or worse, monarchy.

On the other side are the conservatives who are all too aware of
the violent and short histories of the city-states of Greece and Italy, and
they are not at all partial to popular government. In Federalist No. 9,
Hamilton responds to their fears by citing some of the new principles
of political science — one of which is the Janus-faced principle of rep-
resentation — which temper the excesses (demagoguery) and imper-
fections (mob rule) of popular government (Madison et al. 1937, 48-49).
In No. 10, however, Madison delivers the coup de grace on this score.
There he argues that the real problem of popular government is the
control of faction, which is a number of citizens who form a minority
or majority and who are driven by “some common impulse of passion,
or of interest, adverse to the rights of other citizens, or to the permanent
and aggregate interests of the community” (ibid., 54). Since faction is
rooted in human nature, the only remedy open to a free society is to
control its effects. Again the levers are representation and large size.
Representation is particularly important against a majority faction
which, after all, can lay claim to the principle of majority rule. Madison
explains how it works:

The effect ... is ... to refine and enlarge the public views, by passing them
through the medium of a chosen body of citizens, whose wisdom may
best discern the true interest of their country, and whose patriotism
and love of justice will be least likely to sacrifice it to temporary or
partial considerations. Under such a regulation, it may well happen
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that the public voice, pronounced by the representatives of the peo-
ple, will be more consonant to the public good than if pronounced by
the people themselves, convened for the purpose. (1937, 59)

The moderating effect of representation is intensified by the factor
of large size. The larger the population, the more able and competitive
the candidates for public office and the less likely they are to get away
with chicanery. But large size is also a factor in its own right. Again,
Madison explains: “Extend the sphere and you take in a greater vari-
ety of parties and interests; you make it less probable that a majority of
the whole will have a common motive to invade the rights of other cit-
izens; or if such a common motive exists, it will be more difficult for all
who feel it to discover their own strength, and to act in unison with
each other” (1937, 61).

It is hard to imagine two more opposing views of representation
than those of Rousseau and the two American federalists. Rousseau
regards it as a lower-order form of popular government; they extol it
as the key to popular government in large states. He considers it a sign
of the corruption of the republic, the triumph of private will over pub-
lic virtue; they consider it a remedy for the otherwise unavoidable
excesses and corruptions of democracies. But there is a point of agree-
ment between them, made all the more striking, of course, by the fun-
damental difference in viewpoint. They both despise faction, or party.

As noted above, Madison, writing before the advent of the party sys-
tem, refers to organized political groups that pursue objectives inimi-
cal to the rights of others and the general good of the whole. What does
he mean? He means that they pursue their own interests ahead of, and
even against, everyone else’s, that they elevate the interest of a part
over that of the whole, or worse, mistake it for the good of the whole.
Rousseau sees in parties exactly the same phenomenon at work. They
appeal to individuals’ self-interests, he argues, not to their opinion of
the good of the whole, which would include the good of their opponents.
Madison’s remedy is a set of modern political institutions, like repre-
sentation, that helps prevent any one party from becoming a permanent
majority that can defeat the minority at every turn. These institutions
ensure that parties remain fluid and shifting coalitions of interests, com-
bining and recombining on successive issues. Rousseau’s very differ-
ent remedy is to rid the republic of parties altogether. But he, more than
anyone, knows how difficult it is to establish a party-less republic, and
so, as a fall-back position, he too prefers many parties over a few par-
ties: “If there are sectional associations, it is wise to multiply their num-
ber and to prevent inequality among them, as Solon, Numa and Servius
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did. These are the only precautions which can ensure that the general
will is always enlightened and the people protected from error”
(Rousseau 1968, 73-74).

THE FORMS OF REPRESENTATION

The American federalists, not Rousseau, pointed to the future.
Representation is the accepted basis of popular government in all
nations, large and small. But parties are everywhere entrenched. This
is an interesting development, because the 18th-century critique of
them still touches a sensitive nerve. Parties have sought to respond,
either by appealing to as many interests as possible (the brokerage
model), or by making the claim that their policies are designed for the
good of the whole (the programmatic model). But not everyone believes
them. Business people do not believe that Marxist parties formulate
policies with their best interests at heart. Union organizers doubt that
brokerage parties can serve the interests of labour and capital and
assume that in the end they will side with capital. And sometimes ordi-
nary people just complain that parties do not represent them at all. So
they blame “party politics,” or they blame politicians for behaving like
partisans. They rarely blame the institution of representation, and yet
that is precisely the institution that stands in their way.

Rousseau is no help to them when he argues that elected repre-
sentatives cannot represent the general will, that is, the people and
the opinions about the public good they hold in common. How can they
complain about their politicians not representing them if such a thing
is impossible? According to him, their only alternative is to abandon
representation altogether and rule themselves. But this brings them face
to face with the problem of size. On the other hand, if they accept rep-
resentation, then they confront Madison’s argument about its pur-
pose, which is to separate the people and their passions from the
instruments of power. Madison supposes that people pursue their
own self-interests, which they are in danger of mistaking for the inter-
est of the whole. Only representatives, who by virtue of their election
by the people are set at one remove from the people, are in a position
to regard the interest of the whole, particularly if the country itself is
large enough to encompass a multitude of competing interests. On
this account, the institution of representation points to the practice of
virtual representation.

In his “Speech to the Electors of Bristol” (1774), Edmund Burke
argued the case for virtual representation, which is that elected officials
are representatives simply by virtue of having been elected. Once elected,
they must be free to use their own and usually better judgement in
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determining the issues that come before them. They have better judge-
ment because they leave home and confront a variety of points of view
in the capital (1960, 147-48). Today very few politicians defend this
doctrine because they know that it is unpopular with voters.
Nevertheless, it is rooted in the logic of Madison’s observation that
elections come between the electors and the elected. Left to their own
devices, the two tend to go their separate ways, at least until the next
election. The opposing doctrine of delegate representation resists this
likelihood by requiring that representatives follow the instructions of
their electors. They are conceived of as spokespersons with mandates,
or mediums through which electors’ demands are transmitted unal-
loyed. Although the doctrine is flattering to voters, and at times of frus-
tration they are inclined to promote it, it has never really taken hold.
The reason is that it denies the distance between the electors and their
representative, and therefore it denies outright the dignity of the rep-
resentative.

The virtual and delegate doctrines focus on the function of the rep-
resentative. A third idea of representation arises out of the assumption
that identity is the basis of representation. The claim is made that a
member of a self-defined group must be elected to represent it because
only one of the group can understand and communicate its needs. There
are three points to be made about this idea of “mirror” representation.
(1) It has become increasingly popular in some quarters, a political con-
sequence, one presumes, of the post-modern obsession with self-
identity that has been going on for at least three decades. (2) It is silent
on the question of function debated by the advocates of virtual and del-
egate representation. Is the mirror representative expected to function
as an independent or a delegate? Or does identity, in a kind of osmosis-
like process, somehow dissolve that tension? And if it does, what does
that suggest about the status of the voter? (3) There is the question of
what the politically relevant identities might be. Ethnicity is an obvi-
ous candidate and is well documented by psephologists. The so-called
life-style identities appear somewhat more nebulous although, as Alan
Cairns (1988) has pointed out, the ones that find themselves in the
Canadian Charter of Rights and Freedoms gain a constitutional profile.

The three types of representation just reviewed are adaptations of
Hannah Pitkin’s classification and discussion in The Concept of
Representation. Burke defined the independence-mandate debate in his
Bristol speech in 1774, sometime before the appearance of political par-
ties as we know them (a development on the horizon that, incidentally,
he defended). As Pitkin explains, the debate has been complicated by
the party system. She concludes, rightly in my view, that parties exhibit



21
THE FRANCHISE AND THEORIES OF GOVERNMENT

elements of both virtual and delegate representation (1967, 166). I would
add the point that Canadian parties behave in ways that reflect all three
kinds of representation, and in the remainder of this study I will con-
sider what this means for the citizen as voter.

CONCLUSION

Representation and Citizen Virtue

In systems of representative government, there are few opportunities
for ordinary citizens to perform acts of public virtue, that is, to serve the
public in political life. This is a practical as well as a logical outcome of
the system. It is logical, irrespective of whether one views the system
as a corruption of republican government, as did Rousseau, or as a per-
fection of the republican idea, as did Madison. Either way, representa-
tion reserves the public and political life to politicians. This is a practical
outcome: once they have been elevated above their peers, politicians
have every reason to maintain their monopoly of the parts in the play.
There seem to be very few walk-on roles, and should a person create
one, he or she is usually and quickly asked to join the troupe.

From the standpoint of the voter, the consequence is a good deal
of virtual representation — perhaps mostly that. In a large country that
encompasses competing economic interests, the system of representa-
tion, particularly when combined with disciplined political parties, is
sure to yield elected officials who are often acting like trustees. They
rarely have uncontested or majority mandates from voters on specific
issues. They are more likely to gain a minority mandate on the odd
issue, but a minority mandate is an oxymoron as well as a political prob-
lem. Most of the time, they will find themselves facing a bewildering
array of unpredictable problems on which few voters have or care to have
an opinion at all. How, then, is the act of voting to be understood?

Representation and the Vote

Once it is understood that virtual representation generally carries the
day, it is easy to see that political parties like to be seen to practise the
other forms of representation as much as possible. If they can claim
anything remotely resembling a mandate, they will. It is much easier
to defend a position on the grounds that many people hold it than to
defend it on its merits. The parties also practise mirror representation
whenever possible. They will try to run “ethnic” candidates in “eth-
nic” neighbourhoods. They will run feminist candidates when they
deem them to be vote getters. But the parties are circumscribed in their
resort to the appeal of identity by the single-member plurality electoral
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system and the principle of majority rule. So long as self-defined groups
remain minorities within constituencies, candidates selected from among
them cannot make the group the basis of an appeal.

While Canadian politicians use the rhetoric of delegate and mir-
ror representation as much as possible for reasons of convenience and
legitimacy, in fact they practise virtual representation much of the time
because it is impossible not to do so. As a result, voters are left in the
position of having to rely on rhetoric for guidance on what might be
expected in practice. They have to find in the forms of representation
that are not practised some clues to the kind of representation that will
be practised. In the end, and in addition to knowing their own inter-
ests, voters have to judge the character of candidates for office. It is an
inescapable requirement of the politics of virtual representation, and it
makes the task of voters very difficult. How much easier it would be
if they could rely on mere identity, or on instructions to delegates.

While virtual representation requires that voters exercise good
judgement, it also ensures that elections are serious and vitally impor-
tant affairs. Because of the built-in unpredictability of the system, vot-
ers take big risks. But they are limited term risks, since competitive
elections enforce real accountability. Bernard Crick ably makes this
point:

What is crucial to a free regime is not the likelihood that a govern-
ment can be defeated every time it introduces unpopular legislation,
but that it can be defeated at the polls and that it will submit itself to
polls which will be fairly conducted. The competitive general elec-
tion is as important as parliament — on that point Schumpeter was
right. Governments are restrained as much by knowing that people
know, roughly speaking, why they are making a decision, as they are
by formal votes. Governments fear public opinion as it begins to crys-
tallise in the form of the prospects for the next election. (1989, 76)

Representation and Voter Disqualification
To conceive of the vote as simply an equal right leads nowhere. Or,
rather, it leads to the one democratic principle that contemporary rights
theorists decline to appreciate, namely, the principle of majority rule.
The majority decision-making rule is defensible only on the basis of
the formal equality of citizens that is denoted by equal political rights.
Political activists like Tom Paine, who sought to extend the franchise,
were compelled to defend the idea of political equality as a natural
(empirically sound) and right principle before an unbelieving world.
So equality looms large in Paine’s account of matters. And yet there is
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nothing in his work to supply a single argument for extending the vote
to prisoners or to those whose mental handicap is serious enough to
require them to live in an institution. The same is true of J.S. Mill, who
devoted considerable attention to the issue of gender equality and
argued for the extension of the franchise to women. In fact, in Mill’s
case, mental capacity is used as a minimum standard of eligibility to vote.
The point, then, is that the abstract notion of an equal right to vote gives
no direction at all on the issue of voter disqualification. What does give
direction is the background idea of right political conduct, of the way
people ought to engage in politics, that a theorist has in mind. And this
idea will drive the institutional arrangements that are recommended.
Mill thought that politics ought to take the form of intelligent men and
women engaged in intelligible debate. Unlike his conservative oppo-
nents, he happened to take an optimistic view of human potential in this
respect.

In Canada, the fundamental institutional arrangements that sup-
port and shape the conduct of politics are those of representation and
the party system. What kind of politics do they imply? Essentially there
are only two answers to the question. One is the radical republican cri-
tique, and in my view no one has ever pressed it more brilliantly than
Rousseau. But there is always the problem of small size, which con-
tinues to stand in the way of the small republic alternative. That leaves
Madison’s answer, also very brilliant, but perhaps not what people
today expect to hear. Madison'’s analysis points to virtual representa-
tion. I have argued that his analysis is applicable to Canada and that it
yields a basic but correct understanding of the Canadian conduct of
politics. I have also argued that this same analysis in no way denigrates
the Canadian voter or the importance of general elections. On the con-
trary, it shows that the voter’s task is serious and difficult and that elec-
tions, always serious and important, are rather risky affairs.

The issue of voter disqualification should be determined entirely
in relation to the right conduct of politics in representative regimes.
This means encouraging the view that the vote is a serious responsibility
of citizens. It means discouraging anything that would bring the vote
into disrepute, or devalue it in citizens’ eyes. It is likely that distribut-
ing the vote to prisoners would do precisely that. The vote is not a ther-
apeutic technique available for prisoner rehabilitation. Prisoners are
not equal to citizens because only free individuals are equals. If pris-
oners, who have been convicted of breaking the law and therefore the
social contract, find themselves not free because they are incarcerated,
that is their own responsibility. They will not be equals in freedom until
they have served their sentence and are discharged. In the case of those
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who can choose to discharge their penalty by paying a fine, they are
obviously free when they do so. It is true that inequities seem to arise
in cases where a convicted individual has a choice of serving time or
paying a fine. The poor cannot always exercise the choice. However,
such an inequity is the responsibility of the legislators and judges who
direct the justice system. It does not originate with the electoral sys-
tem. Individuals convicted of a crime should regain the vote only when
they have discharged their obligations to the state and therefore are no
longer subject to the supervision of state authorities.

There is more. Elections are crucial institutions in systems that require
political losers to respect political winners and require political winners
to re-engage in the contest in the future. In between, the winners are
entitled to promulgate some laws and to rely on their opponents to obey
them. I think it is very foolish not to see that this requires an enormous
degree of trust and civility among citizens. Agreeing to obey the law is
an entrance requirement to the world of citizens and their politics.

It is wisest to assume, as Crick says governments do, that people
know their own interests, roughly speaking, and that they make ratio-
nal political choices based on the information available to them. It may
well be the case that some of the mentally handicapped who are insti-
tutionalized and were forbidden previously to vote could have made
such choices. Undoubtedly others could not. I would certainly recom-
mend the use of a simple or minimum competency test, but it may well
be that the questions about name and residence that are permitted now
(or at least were used in the 1988 election) are sufficient to the purpose.
If not, it might be enough to request additionally an expression of intent
to vote — after all, people who get themselves to polling booths or request
help to get there are expressing such intent by definition. I also think
that the matter of political information is extremely important and that
in institutions careful efforts must be made to provide it. Certainly
Canadian electoral history suggests the need to be alert to the poten-
tial for the manipulation of voters in institutions. The assumption that
must be made for all voters is that they make rational choices. It is an
assumption that is required by the importance of the vote and the
dignity of citizenship.

ABBREVIATIONS
B.C.L.R. (2d) British Columbia Law Reports (Second Series)
F.T.R. Federal Trial Reports
RIS.C. Revised Statutes of Canada

S.E Supreme Court



25
THE FRANCHISE AND THEORIES OF GOVERNMENT

S.CR. Supreme Court Reports

NOTES

. Canada, Royal Commission (1990). This document is a summary that is
based on briefs submitted to the Royal Commission on Electoral Reform
and Party Financing and on testimony heard at the Commission’s public
hearings, 12 March to 13 June 1990.

. Riker defines the paradox of voting as “the coexistence of coherent indi-
vidual valuations and a collectively incoherent choice by majority rule”
(Riker 1982, 1).

. See Chief Justice Dickson’s formulation of the test in R. v. Oakes (1986),
quoted in Russell et al. (1989, 457-58).

. Bentham is commenting on Article II of the Declaration of Rights, which
states: “The end in view of every political association is the preservation of
the natural and imprescriptible rights of man. These rights are liberty, prop-
erty, security, and resistance to oppression” (1962, vol. 2, 501). His com-
mentary covers every phrase, and when he arrives at the phrase “natural
rights,” he writes: “That which has no existence cannot be destroyed - that
which cannot be destroyed cannot require anything to preserve it from
destruction. Natural rights is simple nonsense; natural and imprescriptible
rights, rhetorical nonsense, — nonsense upon stilts. But this rhetorical non-
sense ends in the old strain of mischievous nonsense: for immediately a list
of these pretended natural rights is given, and those are so expressed as to
present to view legal rights. And of these rights, whatever they are, there is
not, it seems, any one of which any government can, upon any occasion
whatever, abrogate the smallest particle.”

. Mill did not expect proportional representation to produce a legislative
assembly of the intelligentsia, but he did think it would help raise the assem-
bly’s calibre: “The natural tendency of representative government, as of
modern civilisation, is towards collective mediocrity: and this tendency is
increased by all reductions and extensions of the franchise, their effect being
to place the principal power in the hands of classes more and more below
the highest level of instruction in the community. But though the superior
intellects and characters will necessarily be outnumbered, it makes a great
difference whether or not they are heard” (1910, 265-66).
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INTRODUCTION

THE RIGHT TO VOTE of prison inmates is one of the questions being
examined by the Royal Commission on Electoral Reform and Party
Financing. This study, carried out at the request of the Commission,
explores the different aspects of this issue in the Canadian context.

Section 51(e) of the Canada Elections Act stipulates that “every person
undergoing punishment as an inmate in any penal institution for the
commission of any offence” is denied the right to vote (relevant sections
of statutes discussed herein are given in the Appendix). Most provin-
cial legislation contains similar provisions, although inmates in Quebec
and Newfoundland are able to vote in provincial elections.

Section 3 of the Canadian Charter of Rights and Freedoms specifies
that “every citizen of Canada has the right to vote in an election of
members of the House of Commons or of a legislative assembly and to
be qualified for membership therein.” This right is stated in such abso-
lute terms that a highly experienced commentator wrote, “one may
accordingly wonder whether any exceptions can exist” (Beaudoin 1989,
273). Nor is it surprising that both the federal Act and the provincial acts
have been challenged in court and that the decisions have often been
inconsistent. Some people would like to see the Canada Elections Act
changed to bring it more in line with the Charter.

Although the right to vote and the qualification for membership in
legislative bodies, as stated in section 3 of the Charter, seem to consti-
tute a single right, in the case of prison inmates it would appear prefer-
able to consider them as two separate rights, allowing for them to be
analysed separately. This study is confined to the voting rights of prison
inmates, hereafter referred to as inmates.
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The Importance of the Right to Vote in a Democracy

The right to vote is a fundamental right in a democracy. According to
the Honourable James McRuer, former Chief Justice of Ontario, “in any
truly democratic country, the right or power to vote should be included
as a political right. In fact, it is the keystone in the arch of the modern
system of political rights in this country” (Ontario, Royal Commission
1969, 1561). Similarly, Senator Gérald Beaudoin says, “After the right
to life and liberty, it is one of the most fundamental rights” (1989, 268).
In Wesberry v. Sanders, a frequently cited case, the United States Supreme
Court wrote that no other right is as precious as the right to vote, because
“[o]ther rights, even the most basic, are illusory if the right to vote is
undermined” (1964, 17). In another case (Reynolds 1964, 533), the Court
added that the right to vote freely guarantees the other rights and
freedoms.

While control of its representatives by the people is one of the
fundamental principles of the democratic system, the principle of polit-
ical equality, that is, the equality of all citizens in choosing their repre-
sentatives, is just as fundamental (Mayo 1960, 61-62).

Universal suffrage, the principle that gives all adult citizens the
right to vote, is supported by several kinds of reasoning. Mayo points
out (1960, 115-19) that universal suffrage may be seen as a fundamental
right. The Charter unequivocally lends weight to this point of view in
Canada. The principle of justice also supports universal suffrage: It is
only fair and equitable that those who are subject to the laws (as well
as the taxes) be able to participate in the appointment of those who
decide the laws (and the taxes).

Self-protection is another reason for universal suffrage: “Any
section of society is likely to have its opinions and interests overlooked
and perhaps trampled upon unless it has the vote to ensure its share
of the control of government and hence of policy” (Mayo 1960, 118).
Minority or unpopular groups, therefore, should get or maintain their
right to vote so they can make their political views known. There is
always a danger that members of the majority or those in power may
withdraw or withhold the right to vote from those who challenge
authority, those who have different interests and views or those whom
they see as bad citizens.

The Right to Vote of Prison Inmates

Universal suffrage came only gradually, after a long and difficult
struggle. The right to vote was originally tied to property rights.
Eventually, the modern and democratic trend was to broaden this right
by abandoning traditional restrictions based on property, education,
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race and sex. The question for the Commission was whether the exclu-
sion of judges, the mentally ill and prison inmates from voting is justi-
fied in any way.

The disenfranchisement of inmates has been justified for political,
penal and practical reasons. Politically, some people argue that those
who do not honour the social contract lose the right to participate in the
government of the community. Anyone committing a serious offence is,
therefore, morally unfit to vote. The penal reasons are linked to the objec-
tives and principles of sentencing. Those who have committed a serious
offence and have been imprisoned for it deserve the additional punish-
ment of losing their right to vote. This penalty, others argue, helps protect
society. The practical reasons relate to administrative, security or proce-
dural issues. These include the enumeration process, the constituency in
which an inmate would vote and the voting procedure itself.

The Structure of this Study

Our study centres on an analysis of the reasons for excluding inmates
from voting. Before proceeding with this analysis, however, we review
the current situation with respect to inmates and voting.

We begin by outlining the current situation in Canada, both from
a constitutional perspective and in the light of specific federal and
provincial legislation and their interpretation by the courts. We then
address the situation in other countries. From these analyses, we are
able to highlight the principal issues and determine where solutions
may lie.

In the fourth section, we describe the selection operating in the
penal system and provide a portrait of the individuals being excluded.
Among these individuals are those who at some time (e.g., on election
day) are in penitentiaries or provincial facilities. Although incomplete,
this information represents the only existing reliable data. These data
provide an overview of the characteristics of inmates, as well as their
distribution among the provinces.

The next section deals with the rights and principles involved in the
issue, concentrating on inmate rights, penal philosophy and prevailing
correctional principles in Canada. We question whether the grounds
for exclusion - political and penal - are compatible with philosophy
and generally accepted principles. Fmally, we recommend the princi-
ples that should be adopted.

THE SITUATION IN CANADA
After analysing the effects of including the right to vote as part of the
Constitution, we present an overview of the situation in Canada, both
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federally and provincially. We identify the different legislative restric-
tions on inmate voting rights as well as how they have been interpreted
by the courts.

The Constitution

When the Charter came into effect in 1982, the right to vote became a
constitutional right. Section 3 states this right in absolute terms: “Every
citizen of Canada has the right to vote.” There are no restrictions. In
the past, the right to vote was considered a political right; today, it
is referred to as a fundamental or democratic right. In fact, section 3 is
the first provision under the heading “Democratic Rights.”

Because it is enshrined in the Charter, the right of all Canadian citi-
zens to vote is no longer a statutory right, but a constitutional guar-
antee. It is no longer a privilege that may be granted or withdrawn by
a legislature. Unlike some other rights (e.g., the rights to life and to
liberty), the right to vote is considered so fundamental to our system
of parliamentary democracy that it is not subject to the notwithstanding
clause of section 33 of the Charter. Therefore, the federal and provin-
cial governments cannot use legislation to suspend the right to vote,
even temporarily. Only a constitutional amendment can set aside
section 3.

Any limitation of section 3 that restricts the right of exercising the
vote to certain categories of citizens, whether by statutory provision or
administrative decision, must be examined in the light of section 1 of
the Charter. Section 1 states that such limitations must be by enactment
and that the rights and freedoms set out in the Charter are “subject
only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.”

This statement raises the following question: “Is it reasonable in a
free and democratic society to deprive inmates of the right to vote?”
To answer this question, we must use the three-stage test defined by the
Supreme Court of Canada in the Oakes (1986) decision. The author of
the limitation, that is, the legislator, must first demonstrate clearly and
convincingly that the request pursues an urgent and real interest of
society and that this interest is sufficiently important to justify abol-
ishing the right. If the objective is recognized, the next question is
whether the means chosen to achieve it is in proportion. Is the limita-
tion carefully drafted so as to attain the objective without being arbi-
trary, unreasonable or unfair? Furthermore, the means chosen must
restrict the right as little as possible, and the impact of the restriction
and the urgent and real interest of society must be in proportion.

This is a strict test. In the first cases in the United States that involved
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a limitation of the right to vote, the U.S. Supreme Court accepted as
satisfactory that a legislature was pursuing a reasonable and rational
interest (Green 1968; Beacham 1969). Later, the courts demanded proof
of a “compelling interest” (Kronlund 1971; Stephens 1970). According to
a number of authorities, the same approach should be taken in Canada
because of the fundamental nature of the right to vote. Senator Beaudoin,
for example, said, “We believe that very few exceptions to the right to
vote can be justified under the criteria formulated in the Oakes deci-
sion” (1989, 273).

Does denying the right to vote to inmates in Canada satisfy an
urgent and real objective? Does the absolute exclusion of this right,
without distinction, meet the standard of proportionality? Excluding part
of the population from voting because of their social status seems to
violate the right to equality before and under the law, as guaranteed
in section 15 of the Charter.

At the Federal Level

Legislation

Section 51(e) of the Canada Elections Act specifies that “every person
undergoing punishment as an inmate in any penal institution for the
commission of any offence” is denied the right to vote.

At first glance, this disenfranchisement does not appear to apply
to people on probation or parole, since they are not detained in a “penal
institution.” The situation is less clear, however, in the case of people
on day parole as defined in the Parole Act. Section 19 of the Parole Act
states that people on day parole are continuing to serve their peniten-
tiary sentences. According to section 21.2 of the same Act, these indi-
viduals generally stay either in community residential facilities (CRFs)
managed by the Correctional Service or in community residential centres
(CrCs), which are private facilities run under contract with the
Correctional Service. According to the wording of section 51(e) of the
Canada Elections Act, only those living in CRCs may vote, since these
centres are not actually “penitentiary facilities.”

It should also be noted that this exclusion from the right to vote
applies only to people “undergoing punishment.” Defendants awaiting
trial are therefore entitled to vote in federal elections. According to
the principle of the presumption of innocence, one does not punish a
person who has not been convicted. To our knowledge, no mecha-
nism allowing defendants to exercise their right to vote has been estab-
lished in Canadian detention centres. The practice of not registering
defendants on voters lists is therefore in direct contradiction of the
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Act. To date, it has not been contested in the courts.!

The Canadian Bar Association, in its brief to the Royal Commission,
noted a number of problems arising from this exclusion from the right
to vote. First, section 51(e) of the Act is not clear on the status of inmates
who, on polling day, are absent with authorization granted on a discre-
tionary basis (i.e., either on supervised or unsupervised absence or on
day parole). This ambiguity opens the door to arbitrary and inequitable
application of the section. Second, the authors of the report point to the
potential unfairness of the current exclusion to people who are in jail
for failure to pay a fine. Those who can pay are able to vote, whereas
those who cannot pay are denied the right to vote.

A number of other factors were raised before the Commission: the
disparity of sentences imposed; the variety of offences that could lead
to exclusion; and the disproportion between the number of crimes
committed and the number of people charged, convicted and impris-
oned. We return to these factors in our analysis of the individuals
affected by exclusion.

Jurisprudence

The constitutionality of section 51(¢) of the Canada Elections Act has
often been challenged before the Canadian courts. In all the decided
cases, the courts concluded that section 51(e) of the Act [formerly section
14(4)(e)] violates section 3 of the Charter. The discussions dealt mostly
with whether it is reasonable to limit an inmate’s right to vote in a free
and democratic society.

In Jolivet v. R., the Honourable Mr. Justice Taylor wrote, “Since the
disenfranchisement of convicted persons cannot be justified for
the protection of society, it seems that any use of disenfranchisement
for punitive purposes must be unconstitutional. The prospect of loss
of voting rights is hardly likely to operate as a deterrent to the commis-
sion of criminal offences, and disenfranchisement holds no hope of
reforming offenders” (1983, 7). Mr. Justice Taylor therefore rejected the
principal arguments normally used to justify the disenfranchisement
of inmates. Instead, he stated that excluding inmates because of moral
unfitness or as an additional punishment was not a reasonable limit
within the meaning of section 1 of the Charter. He did believe, however,
that exclusion might be justified where the exercise of the right was
rendered impossible because of practical difficulties. He concluded that
this is the case because of the conditions of imprisonment. According
to the Court, the right to vote implies the right to inform oneself for
the purpose of making an informed choice, that is, to have access to
public debate. Because freedom of expression and freedom of associa-
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tion are limited in prison, the exercise of this right to inform oneself is
impossible. Inmates are unable to make an informed choice because
they do not have access to sufficient information. Under these circum-
stances, it is reasonable for a legislature or Parliament to prohibit inmates
from exercising their right to vote.

In another case, an inmate applied, on 28 August 1984, for an injunc-
tion asking the returning officer and the Solicitor General to allow him
to vote in the federal election of 4 September 1984 (Gould 1984a). The
Honourable Madam Justice Reed of the Federal Court, Trial Division,
granted the request, stating that the exclusion in the Canada Elections Act
was not a reasonable limit in a free and democratic society. She ruled
that the security reasons presented did not justify the loss of the right to
vote. The Quebec example - inmates in that province are entitled to vote
in provincial elections — shows that the exercise of this right is possible
from the point of view of security. Madam Justice Reed also rejected
Mr. Justice Taylor’s reasoning in Jolivet (1983), saying that the fact that
inmates are restricted in some of their rights does not justify denying
them all their rights. Finally, she said, the fact that several countries limit
inmate voting does not constitute proof that it is a reasonable and justi-
fied limit. “It may be no more than a vestige of that period in our history
when a convicted person lost all legal status” (ibid., 1127). This decision
was later reversed on appeal — not on a question of substance, but on a
question of procedure. In a majority decision, the Federal Court of Appeal
ruled that this matter could not be decided by a request for an injunc-
tion but should be dealt with by an action for declaratory relief in view
of the importance of the right involved (Gould 1984b, 1133). This position
was upheld by the Supreme Court of Canada (Gould 1984c, 124).

A case in Ontario also challenged section 14(4)(e)[now section
51(e)]. In Sauvé (1989), the Court found that the exclusion of inmates
from the right to vote withstood the test of proportionality of section
1 of the Charter. According to the Honourable Mr. Justice Van Camp,
Parliament in a democratic society is justified in requiring those who
vote to be responsible and decent citizens. The basis of any demo-
cratic system is voluntary respect for the law. The state has a duty
to maintain the symbolic exclusion of criminals from the right to
vote in order to reinforce the concept of responsible citizenship. This
concept of the responsible voter has been accepted, both in law and
in jurisprudence, since 1430. In fact, said the judge, the disqualification
is imposed on those who by their conduct have chosen to disqualify
themselves. Moreover, the disqualification is not excessively restric-
tive in relation to the objective sought: the right to vote is
restored automatically when the inmate is released from prison,
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and there is no loss of citizenship rights during imprisonment.

Finally, a case in Manitoba attacked this exclusionary provision in
Badger v. Canada (1988a). The Court of Queen’s Bench concluded that
section 14(4)(e) violated section 3 of the Charter and did not constitute
a reasonable limit under section 1. As a remedy, the Court granted an
injunction under section 24(1) of the Charter forcing the returning officer
to prepare a list of those inmates entitled to vote and to provide them
with the physical facilities needed to do so.

The Manitoba Court of Appeal unanimously reversed this deci-
sion (Badger 1988b). The Honourable Mr. Justice Monnin concluded
that it was up to the elected members of Parliament and not to the
courts to decide the qualifications for voting. In addition to the reasoning
of Mr. Justice Van Camp in Sauvé (1989), Mr. Justice Monnin justified
his decision by citing the concepts of the responsible and decent citizen
and of the duty of the state to maintain the symbolic exclusion of crim-
inals from the right to vote. Mr. Justice Monnin said that this was the
practice in some provinces and in some countries, such as the United
Kingdom, France, Greece and the United States.

In the opinion of the Honourable Mr. Justice Lyon of the Manitoba
Court of Appeal, adopting section 3 of the Charter made the traditional
basic right — the way it has been known and accepted by all Canadians
for 120 years — part of the Constitution, subject to the statutory limita-
tions and disqualifications that existed at the time the Charter came
into effect. The intention was not to create a new right.

The Court of Appeal also criticized the remedy ordered by lower
court, saying that it was totally new and not a matter for the courts to
decide but for Parliament. According to the Court, the remedy was
completely out of proportion to the infringement, if in fact there had
been one.

In the recent case of Belczowski (1991), the Honourable Mr. Justice
Strayer, at the end of an action for declaratory judgement, concluded
that section 51(e) [formerly s. 14(4)(e)] of the Act violated the right guar-
anteed under section 3 of the Charter and did not constitute a reason-
able restriction in the meaning of section 1 of the Charter. Consequently,
the judge declared the provision invalid.

According to the judge, none of the justifications invoked by the
government in support of restricting the right of inmates to vote passes
the Oakes (1986) test. The first justification may be summarized as
follows: the integrity of the democratic electoral process requires that
participants be decent, responsible and law-abiding, which is not the
case for criminals. The judge saw no evidence that this was Parliament’s
objective in adopting the Act. Furthermore, he thought it highly
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questionable that a state should be allowed to impose tests of “decency”
or “responsibility” on voters. The only acceptable test is that of capacity,
that is, maturity and mental condition. He made the following statement:

It is arbitrary in singling out one category of presumably indecent or
irresponsible citizens to deny them a right which they otherwise clearly
have under s. 3. It is self-apparent that there are many indecent and
irresponsible persons outside of prison who are entitled to vote and
do vote; on rare occasions some even get elected to office. On the other
hand there are many law-breakers who are never charged with
offences, and a high percentage of those who are are never impris-
oned. Those who have been identified among the indecent and irre-
sponsible by a sentence of imprisonment do not necessarily become
decent and responsible upon release, although their voting rights
automatically arise again under the Canada Elections Act. I therefore
do not find, in the effects of this provision, a clear indication of a legit-
imate objective of confining the vote to the “decent” and the “respon-
sible”, nor do I find that objective sufficiently meaningful or workable
to sustain a direct and expressed deprivation of a right guaranteed
under s. 3 of the Charter. (Belczowski 1991, 108)

The second justification invoked by the government was that the
realities inherent in imprisonment prevent inmates from having access
to sufficient information to be able to vote with full knowledge of the
facts. The Court rejected this justification as well, saying that no proof
had been submitted to this effect. The evidence of the plaintiff indi-
cated that he was able to follow public events by watching television,
reading newspapers and magazines, and so on, and the government
submitted no counter-evidence.

Lastly, the government pleaded that the exclusion pursued the
objective of “punishment.” According to Mr. Justice Strayer, this objec-
tive is much more plausible and in itself not invalid. It is well accepted
that the state may punish criminals. However, the method for attaining
this objective — absolute exclusion and total negation of the right guar-
anteed under section 3 — does not meet the criterion of proportionality.
The exclusion applies regardless of the gravity of the crime committed.
It also leads to arbitrary application, since it depends on “fortuitous
circumstances such as the timing of federal elections in relation to the
period he happens to serve his sentence. Thus someone in prison for
two weeks for nonpayment of parking fines could lose his vote for four
years because his sentence happened to coincide with a federal elec-
tion. On the other hand, someone sentenced to prison for five years ...
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and released on parole after three and one-half years might never miss
the opportunity to vote. Thus there is no necessary coordination between
serving of a prison sentence and the actual loss of a right to vote”
(Belczowski 1991, 110-11).

The Court added that this exclusion conflicts with Canadian penal
objectives, which in the past 15 years have been directed toward reha-
bilitation and the preparation of inmates for successful reintegration
into society. According to the Court, “[i]n this process the element of
punishment is reduced in importance and the readjustment of the
inmate to society is emphasized. Voting could form part of that re-
adjustment” (Belczowski 1991, 111).

In all these cases, with the exceptions of Gould (1984c) and Belczowski
(1991), the courts ruled that section 51(e) of the Canada Elections Act was
a reasonable limit in a free and democratic society. They came to a
diametrically opposed conclusion, however, in the cases dealing with
different provincial exclusions. This jurisprudence is discussed at the
end of this section.

Before closing this review, a few words about other exclusions in
the Canada Elections Act are in order.

Section 14(4)(f) [now section 51(f)], which excluded some people
from voting because of mental disease, was judged invalid in Canadian
Disability Rights Council v. Canada (1988). According to Madam Justice
Reed of the Federal Court, this provision does not stand up to analysis
under section 1 of the Charter because it is too vague and arbitrary. The
section does not refer to judgement capacity, which might constitute a
valid objective, but instead links the ineligibility to vote to mental
disease. Mental disease has not been defined and may cover various
personality disorders that do not affect a person’s judgement at all.
“Every person who is restrained of his liberty of movement or deprived
of the management of his property by reason of mental disease” is
covered by the exception. Some people may be very affected mentally
without being committed to an institution. This limit, therefore, is arbi-
trary, and the presumption of general incompetence must be rejected.

Similarly, section 14(4)(d) [now 51(d)], which excluded from voting
“every judge appointed by the Governor in Council other than a citi-
zenship judge appointed under the Citizenship Act,” was declared invalid
and inoperative in Muldoon v. Canada (1988). The plaintiffs argued that
a secret ballot allows judges to remain objective and politically neutral.
The exclusion of judges does not exist in several other democracies,
including the United Kingdom, Ireland, Australia and the United States.
The government agreed that section 14(4)(d) did not constitute a reason-
able limit within the meaning of section 1 of the Charter. The Honourable
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Mr. Justice Walsh declared section 14(4)(d) invalid, taking the time to
say that if evidence had been presented, it could have been argued that
limiting judges’ right to vote removed all possible criticism of their
complete political neutrality. Furthermore, one could also make a list
of democratic countries that do not allow judges to vote. The example
of the United States is not conclusive, since American judges are elected
and are, therefore, partisan. The Court concluded by saying that the
decision could have been in favour of either of the parties if there had
been an actual challenge. Unlike the matter concerning the validity of
the exclusion of prisoners, these decisions were not appealed.

At the Provincial Level

Legislation

The election acts of the different provinces and territories vary widely
on the question of the voting rights of inmates. In two provinces, Quebec
and Newfoundland, inmates are not excluded from voting. In Prince
Edward Island, Nova Scotia, New Brunswick, Ontario, Manitoba,
Saskatchewan, Alberta, the Northwest Territories and the Yukon, the
exclusion is similar to that of the Canada Elections Act: it applies to indi-
viduals in penitentiary facilities. British Columbia is the only province
where the exclusion is based on the nature of the offence committed:
those convicted of treason or a criminal offence are prohibited from
voting. Other small differences exist between the provinces and terri-
tories. Both the Yukon and Alberta exclude inmates awaiting sentencing
or appeal from voting. In Saskatchewan, those under Lieutenant-
Governor warrants are excluded.

The Quebec Election Act specifies that inmates in that province are
entitled to vote in general elections. Special provisions cover enumer-
ating and listing inmates on the voters list, counting votes in the
constituency where the inmates lived before imprisonment, and estab-
lishing advance polling stations in all detention facilities. In
Newfoundland, a similar system allows inmates to exercise their right
to vote.

Jurisprudence

Lévesque v. Canada (Attorney General) (1985) dealt with the exercise of
penitentiary inmates’ right to vote in Quebec provincial elections. As
we have seen, the Quebec Election Act allows them to vote, but peni-
tentiary management refused to let them, citing reasons of security.
Management prevented the returning officer from establishing voters
lists and opening a polling station.
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An inmate presented a request for a mandamus order to compel the
Solicitor General of Canada and the prison director to respect his rights
and the law. The Honourable Mr. Justice Rouleau of the Federal Court
concluded that there had been a violation of section 3 of the Charter
and that the management’s restriction was not reasonable within the
meaning of section 1: this restriction was not prescribed by law, as
required by section 1 of the Charter, but was an administrative deci-
sion. The Court further said that the respondents had presented no
valid proof in support of the importance of the pursued objective —
security. Neither administrative convenience nor security justifies
depriving people of the right to vote.

The government claimed that it was immune from any mandamus
and that such a writ could not be issued to a minister. The Court stated
that

[T]he Charter has not only altered existing law, but also overturned
it. Accordingly, since adoption of the Charter, and in particular sections
32 and 52 of the Charter, there is no longer any doubt that the Crown
is subject to the provisions of the Charter in the same way as any other
individual ...

If the Canadian Charter of Rights and Freedoms, which is part of the
Constitution of Canada, is the supreme law of the country, it applies
to everyone, including the Crown or a Minister acting in his capacity
as a representative of the Crown ... [They] cannot take refuge in any
kind of declinatory exception or rule of immunity derived from the
common law so as to avoid giving effect to the Charter. (Lévesque
1985, 296)

In a case in British Columbia (Reynolds 1983), it was decided that
the exclusion provision was null and without effect to the extent that
it applied to individuals on probation. In another case (Maltby 1982),
the Court ruled that the right of an accused awaiting trial to vote had
been violated because no provision had been made for him to exer-
cise this right.

The inmate Badger (who would later use the Charter to argue
against his disenfranchisement, as described earlier in this study) chal-
lenged the exclusion in the Manitoba Elections Act. The province argued
that the exclusion was reasonable and justified by the urgent and real
objective of symbolically preserving the stigma attached to individuals
who have breached their duty as responsible citizens. In the opinion
of the lower court, this was a valid objective and the first Oakes (1986)
criterion had been met (Badger 1986a, 158). The absolute exclusion of all
inmates, however, was not proportionate to the objective. The lower
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court found no rational connection between the denial of the right to
vote and the inadvertent commission of an offence against a strict or
prescribed responsibility. The Court of Appeal upheld this decision. A
few hours before the election, however, the Court of Appeal refused to
order the implementation of the electoral machinery necessary for the
exercise of this right in the penitentiaries (Badger 1986b). The Honourable
Mr. Justice Hall referred with assent to the decision of the British
Columbia Court of Appeal in Hoogbruin (1985), which stated that the
exclusion of inmates does not constitute a reasonable limit in a free and
democratic society and that this right was subject only to obvious limits
like age and mental capacity.

The exclusion in the Ontario Election Act was successfully chal-
lenged in Grondin (1988). The Ontario government argued that the need
to exclude symbolically those who are hostile toward the community
is sufficiently important to justify the denial of the right to vote.
Moreover, the number of elections in which the individual would be
unable to vote was determined by the length of imprisonment and was
thus proportional to the seriousness of the offence. The Honourable
Mr. Justice Bowlby of the Supreme Court of Ontario said that he was
unable to accept these arguments. In his opinion, the Charter not only
failed to stipulate the exclusion of inmates, as the Fourteenth
Amendment to the U.S. Constitution does, but also considered this right
so basic that it was not made subject to the notwithstanding clause of
section 33. Being able to vote is potentially important to rehabilitation
and is, therefore, a step toward reintegration into society. The Court
referred to the report of the Canadian Sentencing Commission (1987),
which states that the sentence must foster a sense of responsibility and
the opportunity to become a productive and law-abiding member of
society. Participation in the electoral process clearly promotes these
objectives. The Court said,

Punishment lies in confinement, but even with the most flagrant
crime must exist hope of reform. This is the philosophy of our penal
system ... What greater avenue to constructive thought and hope of
change of those who have contemptuously violated our laws is inherent
in an interest in our democratic process and how we best will be
governed? ... The “prison bars” symbolize society’s contempt for the
breaking of the law; the ballot, the sunrise or birth of reform, at least,
in part. (Grondin 1988, 432)

Discussion
Inmates are prevented from voting in federal elections by the exclusion
contained in section 51(e) of the Canada Elections Act. This provision has
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resulted in the handing down of contradictory decisions. The recent
decision in the Belczowski case in the Federal Court, Trial Division, which
invalidated this exclusion, could be the basis for substantial adminis-
trative and legislative changes.

Moreover, the current provision could be arbitrarily and unrea-
sonably applied to people who enjoy some form of anticipated freedom
during their prison term: temporary release, partial release or parole.
Some people could vote even if, theoretically, they are serving a sentence.
The same situation prevails for those on probation.?

The rules concerning provincial elections differ from one province
to the other. Currently, as a result of court decisions or the abolition of
exclusions, inmates are entitled to vote in Quebec, Newfoundland,
Ontario, British Columbia and Manitoba. Experience has shown that the
Quebec system of advance polling stations works well, whereas
the Ontario system of voting by proxy has caused problems.

Based on this overview of the jurisprudence concerning the consti-
tutional validity of excluding inmates from voting, it is obvious that
regional disparities exist and that the jurisprudence is both contradic-
tory and inconsistent.

Virtually all of the decisions® have upheld the constitutional validity
of the federal exclusion and struck down similar provisions in provin-
cial election acts. The logic of this distinction is difficult to understand.
Courts of the same level in Manitoba and Ontario have ruled that the
denial of the right to vote in federal elections is both justified on the
grounds that it is a reasonable limit in a free and democratic society
and not justified on the grounds that it is not a reasonable limit in such
a society.

The distinction is not based on the length of the sentence, which
would have made some sense. Nor is it based on the place of impris-
onment (i.e., a provincial prison or a federal penitentiary, depending on
the length of the sentence). The right to vote is granted or denied to all
inmates without exception according to the type of election involved.

The logic for this distinction must therefore be sought elsewhere.
The only possible explanation is that the Canadian courts show greater
deference to the federal Parliament than they do to the provincial legis-
latures. They are more likely to strike down provincial legislative provi-
sions while upholding and not interfering with the legislative choices
of the central government. The judges of the Manitoba Court of Appeal
expressed this concern in the Badger (1988b) case when they stated that
it was the responsibility of Parliament, and not of the courts, to set out
the qualifications or disqualifications for voting. “In cases of this nature,”
said Mr. Justice Monnin, “courts must show considerable restraint.
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It is better to maintain the status quo until Parliament has considered,
debated and resolved this issue” (ibid., 227). This statement, as well as
the deferential attitude, runs counter to the teachings of the Supreme
Court of Canada on the constitutional duty of the courts to analyse the
validity of the legal provisions challenged under the Charter and to
declare inoperative those provisions that are inconsistent with it (R. v.
Big M Drug Mart 1985, 295).

In the Badger (1988b) case, the position of Mr. Justice Lyon - that
the intention of section 3 of the Charter was not to create a new right,
but only to give constitutional force to the right to vote as it existed at
the time the Charter was adopted, that is, with all the restrictions
attached to it at the time — also runs counter to all the decisions of the
Supreme Court dealing with the interpretation of the Charter (R. v.
Big M Drug Mart 1985; Reference re s. 94(2) of the Motor Vehicle Act (B.C.)
1985; Hunter 1984).

An examination of the Canadian jurisprudence on this question
reveals the weakness of the arguments given for the decisions and the
absence of a consistent and satisfactory analytical approach. It must be
said in defence of the courts, however, that they have frequently been
required to produce their decisions very quickly because of the urgency
of the situation and the approaching date of elections.

In the Big M Drug Mart (1985) case, the Supreme Court suggested
a satisfactory method of analysis in constitutional matters to be used
in the event of an apparent conflict between a legislative provision and
aright guaranteed in the Charter.

First, one should determine the objective of the constitutional guar-
antee. In the case of the right to vote, a complete historical and polit-
ical analysis of this right in our system of parliamentary democracy
has to be carried out. Then, one must examine the purpose of the chal-
lenged law and its effects to see if they are incompatible with the Charter.
At this stage, the courts should analyse the origin of the exclusion and
its impact on the guaranteed right. In the case of the exclusion we are
discussing, the examination is fairly easy, since the effect of the legisla-
tive restriction is to deprive completely certain categories of people of
the right to vote guaranteed in section 3 of the Charter. Since the answer
to this question is positive, the next question is whether this restriction
constitutes a reasonable limit in the sense of section 1 of the Charter.

As we have seen, the courts arrived at different answers to this ques-
tion in the various cases referred to them. Some ruled that the restric-
tion had an urgent and real social objective, whereas others failed to see
any such objective. The courts also disagreed on whether the end was
in proportion to the means. The evidence presented by the government,
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with respect to both the objective and proportionality, was scanty: there
was mention of the need for security and the need to preserve a symbolic
exclusion without actually proving the need. In the Gould case, the
Honourable Mr. Thurlow, Chief Justice of the Federal Court of Appeal,
pointed to the weak evidence presented under section 1 of the Charter
and concluded: “The impression I have of it is that when that is all that
could be put before the Court to show a serious case, after four years of
work on the question, it becomes apparent that the case for maintaining
the validity of the disqualification as enacted can scarcely be regarded
as a serious one” (1984b, 1137).

Finally, it is impossible to draw definitive conclusions from this
inconsistent, contradictory and unconvincing jurisprudence. The fact
that several courts have found the section 51(e) exclusion justifiable
does not mean that the Supreme Court would take the same position.
The recent decision by Mr. Justice Strayer in the Belczowski (1991) case
shows that a more complete and detailed analysis of the issue can lead
to a different result and to conclusions that will be difficult to ignore in
the future because of the force of its argument.* This decision will there-
fore have to be taken seriously unless it is reversed on appeal or the
law relating to inmate voting is modified. However, the inconsistency
and contradictions in the jurisprudence, which now lead to discrimi-
natory application of the right to vote or which may do so in the future,
illustrate the need for legislative action to bring an end to the current
uncertainty.

A LOOK AT OTHER COUNTRIES

Differences in Other Countries

Whether offenders or inmates are entitled to vote varies enormously
from country to country. Some countries with democratic traditions,
like Italy, Norway, Sweden, Denmark, Ireland and Israel, have no
restrictions, whereas others, like France, the United Kingdom, Greece,
Switzerland and West Germany, do. In England, the exclusion applies
to people serving a prison sentence and to those found guilty of corrup-
tion or electoral fraud during the preceding five years. It is very diffi-
cult to draw any conclusions whatsoever from these examples, since
each country has its own history and traditions. In reviewing the
jurisprudence, the courts repeatedly affirmed that comparative law did
not offer any conclusive help because the legislative approaches to
this issue differ widely. It is impossible to state that exclusions exist
in the less democratic countries or that there are no restrictions in the
more liberal countries.
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Australia

Australia is of special interest to Canada because of the similarity of
our constitutional systems. In both countries, the central government
determines the qualifications for voting in federal elections. Australian
state elections, on the other hand, are the responsibility of each state;
there is no uniformity between the different laws, just as in the Canadian
provinces. Thus, the same individual could, in some cases, be able to
vote in a specific state but not in Commonwealth elections. Unlike in
Canada, however, an inmate would be able to vote in federal elections
but would not be allowed to do so in state elections.

The Commonwealth

For federal elections, people convicted of an offence punishable by five
years or more are disqualified from voting regardless of the length of
the sentence received.’ This provision was so difficult to apply that it
seems that it is no longer used in its present form. The criterion currently
in use is the length of the sentence effectively imposed (Fitzgerald and
Zdenkowski 1987, 15).6

Calculating the length of multiple sentences presents other practical
problems. It is also not clear whether disqualification extends to indi-
viduals on parole.

A recent amendment to the law enables inmates who are entitled
to vote to vote by mail. They must request to be placed on a list provided
for the purpose. Their votes are counted in the riding of their former
address if they express the intention of returning there upon release.
Another option is to become registered in the constituency where they
were born. If neither of these solutions is applicable, the address is that
of the “subdivision with which the person has the closest connection”
(Australia, Electoral and Referendum Amendment Act, s. 35).

The States

New South Wales In this state, inmates sentenced to more than 12
months are disqualified while they are in prison. Those inmates who
are qualified may vote by mail. Few people make use of this provision,
however, because they lack information about their rights (Fitzgerald
and Zdenkowski 1987, 22).

Northern Territory A legislative amendment in 1979 granted the right
to vote to all inmates otherwise qualified to vote. Voting is again done
by mail, with the constituency address being that of the prison. Problems
arise because of the frequency of transfers.

Queensland The law of this state stipulates that people sentenced to
more than six months in prison are not entitled to vote.
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South Australia  All inmates in this state are entitled to vote. They are
entitled to choose their constituency: their previous or future address
or that of the prison. The correctional services have prepared an infor-
mation document, Electoral Visitation, on the right and the duty to vote,
including the mechanisms for exercising this right.” (Voting is compul-
sory in Australia.)

Tasmania Tasmania is the most restrictive state: it excludes all inmates,
regardless of the length of their sentence.

Victoria According to the law in force, persons convicted of treason
or an offence punishable by five years or more are excluded from
the right to vote. These criteria have caused the same problems in
state elections as in the Commonwealth ones. Voting is done by
mail.

Western Australia  People found guilty of treason or sentenced to more
than a year are excluded from the right to vote. The law has been inter-
preted as including individuals on parole. Those who are entitled to
vote do so by mail. Inmates are informed of this right, as well as their
right to have their name reinstated on the voters list once they have
served their sentence.

Conclusion

As in Canada, there are marked differences between the various federal
and state laws in Australia. However, since the federal exclusion applies
only to individuals serving a sentence of more than five years, many
more inmates are entitled to vote in Australia than in Canada. These
differences appear both in legislative provisions and in the adminis-
tration of the exercise of this right.

A number of reports condemn the Australian exclusions: the 1973
Criminal Law and Penal Methods Reform Committee of South Australia, the
1978 Royal Commission into New South Wales Prisons and the 1986 Joint
Select Committee on Electoral Reform. All of these reports have recom-
mended the abolition of inmate disqualification (Fitzgerald and
Zdenkowski 1987).

United States
The U.s. Constitution provides that the qualifications established by
the different states for their own elections also apply in presidential
and senatorial elections. As a result, voter qualifications vary according
to the state of residence.

With respect to inmate voting rights, the laws vary considerably
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from one state to another. Some states have no disqualification. Others
make a distinction according to the offence committed: individuals
convicted of treason, of crimes involving the loss of civil rights (e.g.,
banishment), of electoral fraud or of a felony are not entitled to vote.
Other states use the length of the sentence or the place of imprison-
ment, in a federal penitentiary for instance, as the criterion for disqual-
ification. How long the inmates lose their voting rights also varies from
state to state. In some, the exclusion is effective for the time of impris-
onment; in others until the restoration of civil rights is ordered in accor-
dance with the legislation in effect. Finally, in some states, convicted
persons lose their right to vote for life: ex-inmates therefore do not have
the right to vote in any election.

We should not blindly import the legal arrangements of our U.S.
neighbours, because fundamental differences exist between the two
systems. In the United States, the disqualification of convicted persons
is provided for in the Fourteenth Amendment to the Constitution.
In the U.S. states that have opted for exclusion, the laws are allowed
and protected by the Constitution. This is not the case in Canada,
where section 3 of the Charter grants the right to vote to all citizens,
without exception.

INMATES AND THE PENAL PROCESS

In 1989-90, the average number of inmates in Canadian correctional
facilities was 29 555. Of these, 11 415 were in federal establishments
under the responsibility of Correctional Service Canada and 18 140
were in provincial institutions (Canada, Statistics Canada 1990b, 31).
These numbers represent only a small fraction of individuals in the
care of the correctional services and an even smaller fraction of those
who commit crimes.

This section briefly shows how inmates are screened at several
stages between being charged with an offence and imprisonment, and
provides an overview of the inmate population.

Selection in the Corrections System

Penal law in general and criminal law in particular are means used
to counter or control damaging, reprehensible or anti-social behaviour.
Many of the most reprehensible behaviours — occupation of someone
else’s territory, large-scale pollution, physical elimination of oppo-
nents, disregard for basic rights, contempt for the life and health of
workers, breaking of contracts, shameful manipulation of financial
markets, and so on — are handled by military or economic sanctions,
symbolic trials, treaties, subsidy policies, the insurance system, and
civil or administrative law.
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Many actions that are damaging, often including those committed
by people in positions of authority, are not considered to be a matter for
the criminal law. Likewise, many “criminal” actions are never brought
to the attention of police or punished by imprisonment.

The Size of the “Black Number”

Crimes that are never reported to the police or officially recorded make
up the difference between actual crime and apparent or reported crime.
This hidden figure — sometimes referred to as the “black number” —is
substantial. In 1982, the Department of the Solicitor General of Canada,
with the help of Statistics Canada, conducted a survey on victims of
criminal activities in seven large Canadian urban centres. According
to the survey (Canada, Solicitor General 1984, 3), only 42 percent of
crimes® were reported to police; the black number - incidents not
reported — thus amounts to 58 percent.

In reality, the black number is much higher, because this kind of
survey does not take into account offences of which the victims are
unaware (fraud, pickpocketing, etc.). Nor does it count incidents, even
very serious ones, that the victims believe do not warrant the involve-
ment of the criminal system, such as family violence or violence
involving acquaintances. Commercial and white-collar crimes, like theft
or fraud in businesses, banks and the public sector, are also not repre-
sented in these surveys. Therefore, the hidden figure of unreported
crime is more likely at least 65 percent. Only an estimated one-third of
all offences are reported or recorded in crime statistics.

The Low Clearance Rate

In 1989, the police recorded almost 2.5 million (2 431 428) Criminal Code
violations in Canada (table 2.1). Most of these (1 444 748) were property
offences. Ten percent (248 992) were offences involving violence. The
police resolved or “cleared” 36.7 percent of all cases; thus, 63 percent
remained unsolved. A case may be cleared in one of two ways: the police
lay a charge, that is, information is laid against at least one person; or the
case is without charge. In the latter case, “the police cannot lay an infor-
mation even though they feel that they have identified the offender and
have enough evidence to support the laying of an information. This
would happen, for example, if the victim refuses to sign a complaint, or
if the alleged offender dies before he/she can be formally charged”
(Canada, Statistics Canada 1990c, 17-18). Less than one-quarter (24.4
percent) of the offences are cleared as a result of a charge being laid,
however. The statistics show that the rate of laying charges varies consid-
erably between categories of offences: the rate for murder, for instance,
is 75 percent, whereas that for break-and-enter is 13.8 percent.
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Table 2.1
Criminal Code offences recorded by the police, in Canada, in 1989
Offences cleared
Total Charges Without
offences laid charge
Category of offence N % %
Violent offences
Murder 657 75.0 14.1
Attempted murder 829 79.7 5.1
Assault 217 232 49.9 29.0
Robbery 25709 30.6 47
Total violent offences 248 992 48.2 26.2
Property offences
Break and enter 349 164 13.8 7.2
Theft — motor vehicle 100 336 14.8 74
Theft over $1 000 86 908 8.9 5.1
Theft under $1 000 758 935 14.9 77
Fraud 122739 53.4 19.9
Total property offences 1444748 18.9 8.4
Other Criminal Code offences 35640 273 15.3
Total Criminal Code offences 2431428 24.4 12.3

Source: Canada, Statistics Canada (1990c, 2.1-2.5).
Note: Table does not include traffic violations.

In the 24.4 percent of offences where an information was laid,
charges were laid against 598 531 persons, of whom 179 668 (30 percent)
were young offenders (i.e., under 18 years of age) (Canada, Statistics
Canada 1990c, 2-5).

Breakdown of Sentences

Unfortunately, not all of the information on the penalties imposed by
the courts in Canada since 1970 is currently available. The most recent
series of complete data on sentences (excluding Alberta and Quebec)
published by Statistics Canada covers 1973.

About 35-40 percent of persons convicted of criminal offences
receive a prison sentence. Only about 10 percent of convictions for
offences under the Criminal Code that are punishable on summary
conviction result in prison sentences (see table 2.2).

In summary, since about one-third of criminal offences are reported
and recorded, only one-quarter of these offences are cleared by laying
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Table 2.2

Breakdown of sentences for Criminal Code offences in Canada, in 1973
(percentages)

Supervised or
unsupervised probation Fine Imprisonment
Persons convicted of criminal offences 29.3 34.3 36.4
Convictions for offences punishable on
summary conviction 6.3 79.5 10.0

Source: Canada, Statistics Canada (1978).
Note: Table does not include sentences imposed in Quebec and Alberta.

charges, one-third of those charged are under 18 years of age and no
more than one-quarter of adults charged are sentenced to prison, one
could estimate that approximately 1 percent of Criminal Code violations
result in imprisonment. This evaluation corresponds roughly to other
estimates of approximately 7.5 million Criminal Code violations in Canada
each year and about 75 000 admissions of people sentenced to penal
institutions following a Criminal Code violation.

The Inmates

Section 731 of the Criminal Code provides that persons sentenced to
imprisonment for two years or more must serve their sentence in a
federal penitentiary. Persons sentenced to less than two years serve
their sentence in a provincial prison. Although the responsibilities of each
level of government are defined by law, an exchange of services is
provided between the provinces and the federal government. These
agreements apply especially to female inmates. In Quebec, for instance,
most women serving prison sentences in excess of two years are held
in provincial facilities.

There are two ways to analyse an inmate population: study admis-
sions to the system; or study the nature of the population at any given
time, which produces a population profile. The first approach tells us who
is being sent to prison in Canada. The second approach can give us
data about the characteristics of the prison population at a particular
moment, such as during an election.

This study is particularly interested in the latter information.

Admissions to Canadian Prison Facilities

In 1989-90, 199 897 people were admitted to Canadian provincial insti-
tutions (Canada, Statistics Canada 1990b, 122). Most of these admis-
sions (115 114) were for individuals serving sentences, while 84 783



51
VOTING RIGHTS FOR PRISON INMATES

were for individuals under remand warrant. These numbers refer to
admissions, not individuals, since individuals may be admitted twice
for the same incident if they are held in custody (before or during the
trial), then released and readmitted after sentencing.

Admissions to Federal Facilities During the same period, 6 586 people
were admitted to federal institutions (Canada, Statistics Canada 1990b,
31). These admissions have generally already been counted as admis-
sions to the provincial system, since federal offenders are normally held
in the provincial system (either before trial or while awaiting appeal)
before they are transferred.

Of the 6 586 admissions in 1989-90, 65 percent (4 274) were admis-
sions under a warrant of committal, 22 percent were admissions
following the revoking of mandatory supervision and 6 percent were
admissions following the revoking of parole. The rest were transfers
from a provincial facility under a federal-provincial exchange-of-service
agreement, or transfers from another country.

The length of sentence for those admitted to federal institutions
under a warrant of committal was relatively stable during the 1980s
(table 2.3). In 1989-90, more than 40 percent of the sentences were for
less than three years; 3.5 percent were for life.

From 1980-81 to 1989-90, there were slight shifts in the types of

Table 2.3

Warrant of committal admissions to federal penitentiaries by length of aggregate
sentence, 1980-81 to 1989-90

(percentages)

Aggregate 1980- 1981- 1982- 1983- 1984- 1985- 1986- 1987- 1988- 1989-
sentence 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990

Less than
2 years 25 2.1 2.1 2.3 38 29 41 40 4.1 43

2-3 years 369 369 375 373 3BT 35 383 30 372 369
3-4 years 240 262 287 240 228 232 24 24 222 244
4-5 years 115 15 114 112 123 12 111 16 113 120
5-10years 171 158 163 163 177 177 168 168 165 155

10 years
or more 35 38 38 38 40 3.1 34 40 40 33
Life 33 34 4 44 37 39 36 38 34 35

(N) (3055) (3671) (4036) (4059) (3956) (4076) (3741) (3988) (4011) (4274)
Source: Canada, Statistics Canada (1986, 185; 1990b, 138).
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Table 2.4
Warrant of committal admissions to federal penitentiaries by offence categories,
1980-81 to 1989-90

(percentages)

1980- 1981- 1982- 1983- 1984- 1985- 1986- 1987- 1988- 1989-
Offence 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990

Murder 9 8 10 10 9 9 10 9 8 8
Sexual offences 9 8 9 10 10 13 ¥ 12 14 13
Wounding, assault 3 3 4 4 4 5 14* 9 5 5

Robbery 28 28 26 25 26 22 8 2 20 20
Break and enter 19 19 20 21 21 20 20 20 18 17
Narcotic

Control Act 9 8 7 7 7 8 9 1 12 14
Other 23 26 24 2 2 23 21 21 23 2

(N (3055) (3671) (4036) (4059) (3956) (4076) (3741) (3988) (4011) (4274)
Source: Canada, Statistics Canada (1986, 185; 1990b, 137).

*Unreliable data.

offences for which individuals were admitted under a warrant of
committal (see table 2.4). The admissions for murder dropped in the
last two years; those for assault and battery, on the other hand, were on
the rise. The most significant changes, however, can be observed in
admissions for robbery, which dropped significantly, and in those under
the Narcotic Control Act, which increased in the last few years. Because
of the substantial legislative changes with respect to sexual offences, it
is difficult to interpret the changes in this area.

In Canada, especially in some provinces, the high percentage
of Aboriginal people in correctional facilities is a major concern in
the administration of justice. The number of Aboriginal people from the
Prairie provinces who were in federal institutions is striking (table 2.5).

Of the 4 274 federal admissions, 3 percent (128) were women. This
percentage varied between 2 and 3 percent, depending on the province
(Canada, Statistics Canada 1990b, 98).

Admissions to Provincial Facilities ~As already mentioned, those admitted
to provincial correctional facilities were either serving a sentence that
had been imposed or waiting for sentencing. Those awaiting sentencing
represented 42 percent of all admissions, a proportion that generally
varied between 30 and 45 percent, depending on the province (Canada,
Statistics Canada 1990b, 60).
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Table 2.5

Warrant of committal admissions of Aboriginal people
to federal penitentiaries, by province/territory of
sentence, 1989-90

(percentage)
Province/territory of sentence Aboriginal people
Newfoundland 2
Prince Edward Island 6 (1988-89)
Nova Scotia 1
New Brunswick 5
Quebec 1
Ontario 5
Manitoba 40
Saskatchewan 54
Alberta 23
British Columbia 14
Yukon 44
Northwest Territories 75
Total Canada 11

Source: Canada, Statistics Canada (1990b, 139—40).
In 1989-90,

Criminal Code offences comprised 72% of all sentenced admissions ...
Among those provinces reporting most serious offences, the percent
of admissions with a Criminal Code offence ranged from 60% in Quebec
to 89% in Newfoundland and Labrador ... Approximately 18% of all
admissions were for Provincial Statute offences ... Municipal By-laws
accounted for 3% of all provincial admissions. This group was virtu-
ally negligible in all provinces except Quebec, where 6% of all admis-
sions were for Municipal By-law infractions ... Fine defaulters
accounted for 28% of all admissions to provincial facilities, ranging
from a low of 7% in Nova Scotia to a high of 38% in Saskatchewan.
(Canada, Statistics Canada 1990b, 66-67)

Sentences for people admitted to provincial institutions are short:
43 percent are for less than one month, and 38 percent are for 30 to 179
days. Sentences of under six months represent more than 80 percent of
admissions. The length of sentences, however, varies considerably
among the provinces (table 2.6).
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Table 2.6
Sentenced admissions to provincial/territorial custody, by length of aggregate
sentence and province/territory, 1989-90

(percentage)
Aggregate sentence
30-179 180-364 12 months

Province/territory 1-29 days days days and over
Newfoundland 40 38 1 11
Prince Edward Island 76 17 3 3
Nova Scotia 19 51 12 17
New Brunswick 58 3D 5 2
Quebec 48 30 11 10
Ontario 46 38 8 8
Manitoba 20 49 15 13
Saskatchewan 32 45 12 10
Alberta 40 43 7 10
British Columbia 55 31 7 8
Yukon 54 41 5 —
Northwest Territories 20 50 19 12

Total Canada 43 38 9 10

Source: Canada, Statistics Canada (1990b, 123).

The percentage of Aboriginal admissions to provincial institutions
is even higher than to federal penitentiaries: 18 percent (table 2.7) in
the former case, compared with 11 percent in the latter (table 2.5).

Again, most Aboriginal people admitted are from the Prairie
provinces. Two-thirds of the people sentenced to Saskatchewan insti-
tutions are Aboriginal people. They represent close to half of the admis-
sions in Manitoba and close to a third in Alberta.

Finally, women account for approximately 9 200 or 8 percent of
admissions of people in provincial custody. This proportion varies
between 4 and 10 percent, depending on the province (Canada, Statistics
Canada 1990b, 126).

Profile of Inmates in Federal Institutions
In 1989-90, the average number of inmates present in federal institu-
tions was 11 415 persons. However, 1 227 inmates, or 10 percent of the
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Table 2.7
Sentenced admissions of Aboriginal people to
provincial/territorial custody, by province/territory,

1989-90
(percentage)
Province/territory Aboriginal people
Newfoundland 4
Prince Edward Island 3
Nova Scotia 3
New Brunswick 5
Quebec 2
Ontario 8
Manitoba 47
Saskatchewan 66
Alberta 31
British Columbia 19
Yukon 65
Northwest Territories 88
Total Canada 18

Source: Canada, Statistics Canada (1990b, 126).

total population, were temporarily out of custody; therefore, the average
population on register was 12 652. Most of those on temporary release
(67 percent) were on day parole and most were housed in private
community residential centres (Canada, Statistics Canada 1990b, 92-93).

On 30 June 1990, there were 12 921 persons on register in federal
institutions (tables 2.8-2.11). Correctional Service Canada produces a
report that gives an overview of the characteristics of this population.
Most inmates (59.9 percent) are there for the first time; 17.3 percent
have previously served one sentence in federal custody. It is signifi-
cant that 1 312 individuals (10.1 percent of the penitentiary population)
claim native or Métis origin: 966 Amerinds (7.4 percent), 305 Métis
(2.3 percent) and 41 Inuit (0.3 percent). Their presence is particularly
striking in the Prairie region, where they represent 34.3 percent of the
inmate population in federal custody: 22.7 percent of the total are
Amerinds, 10.4 percent Métis and 1.2 percent Inuit.
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Table 2.8

56

Major offences for which persons were incarcerated in a

federal institution on 30 June 1990

Offence N %
Murder 1789 138
Manslaughter 625 48
Sexual assault 1503 116
Robbery 2998 232
Break and enter 1778 137
Theft, receiving and fraud 711 5.5
Narcotic Control Act 866 6.7
Other 2 441 18.9
Missing data 210 1.6
12 921 100.0

Source: Canada, Correctional Service (1990a, D0001).

REFORM

Table 2.9
Sentences imposed on persons incarcerated in federal institutions on 30 June 1990
Sentence N % % cumulative
Less than 2 years 537 4.1 4.1
2-3 years 2548 19.7 238
3-4 years 1957 15.1 38.9
4-5 years 1290 9.9 488
5-10 years 2877 22.3 711
10-15 years 1000 7T, 78.8
15 years and longer 630 49 83.7
Life 1935 14.9 98.6
Preventive detention 144 1.1 99.7
Missing data 3 0.0

Total 12 921 100.0 100.0

Source: Canada, Correctional Service (1990a, D0002).
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Table 2.10
Ages of inmates in federal custody on 30 June 1990
% Canadian

Age N % cumulative population®
17-19 years 159 1.2 1.2 41
20-24 years 2213 17.1 18.3 105
25-29 years 3240 25.0 433 12.3
30-34 years 2 662 20.6 63.9 12:2
35-39 years 1820 14.0 779 11.2
40 years and over 2826 21.9 99.8 50.0
Missing data 1 0 0.0

Total 12 921 100.0 100.0 100.0

Sources: Canada, Correctional Service (1990a, D0002); Canada, Statistics Canada
(1990a, 30-31).

*Distribution of the Canadian male population aged 18 years and over.

Profile of Inmates in Provincial Custody

In 1989-90, the average number of people resident in provincial prisons
was 18 140, with another 20 percent on register (except for British
Columbia and the Northwest Territories) as being on temporary release
for medical reasons, on temporary absence or on day parole. This propor-
tion varies between provinces from 0 to 34 percent (table 2.12),
depending on whether the province has temporary absence programs
and whether there is overcrowding. (To solve the overcrowding problem,
temporary absences are being granted to more people (Canada, Statistics
Canada 1990b, 59).) In 1989-90, of all the inmates residing in provincial
institutions, 13 947 (77 percent) had already been sentenced, whereas
4193 (23 percent) had not.

No province except British Columbia regularly produces profiles
of the population in detention facilities. Other information on this
subject is usually incomplete or comes from one-time studies. In Quebec,
for instance, the only study characterizing the population in custody was
done in 1986 by a commission studying alternatives to imprisonment
(Quebec, Comité d’étude 1986).

This study showed that, on 7 May 1986, the official count of inmates
registered in Quebec institutions was 3 988, but only 2 733 were actually
resident in the facilities. That means 1 255 of those on register (31 percent)
were on temporary absence. Sentenced inmates accounted for 78 per-
cent of registered inmates; those under remand accounted for 22 percent.
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I’:glveiﬁgglterritory of residence of inmates in federal custody on 30 June 1990
Canadian
Province/territory N % population®
Newfoundland 149 1.1 2.1
Prince Edward Island 44 03 0.5
Nova Scotia 567 43 33
New Brunswick 293 2:2 2.7
Quebec 3817 29.5 256
Ontario 3484 26.9 36.8
Manitoba 642 49 4.0
Saskatchewan 436 33 3.6
Alberta 1257 9.7 9.1
British Columbia 1712 13.2 12.0
Yukon 16 0.1 0.1
Northwest Territories 53 0.4 0.2
Outside Canada 104 0.8 —
Missing data 347 2.6 0.0
Total 12 921 100.0 100.0

Sources: Canada, Correctional Service (1990a, D0004); Canada, Statistics Canada
(1990a, 30-31).

*Distribution of the Canadian male population aged 18 years and over.

Forty-six percent were under 25 years of age, and two-thirds were under
30. Seven percent were imprisoned solely for non-payment of fines.’
Ten percent of offenders were serving sentences of less than a month,
47 percent had sentences of less than six months and one-third had
sentences of one to two years.

In 1989-90, there was an average of 1 843 inmates in British
Columbia. Eighty-two percent had been sentenced, and 18 percent were
under remand. Five percent were women, and 17 percent were
Aboriginal people. Thirty-two percent of the population were under
25 years of age, and 52 percent were under 30. Of those sentenced, 14
percent were serving less than a month, 57 percent less than six months
and 23 percent were serving one to two years.1?

There are no available offender profile data for the other provinces.
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Table 2.12
Average number of persons in provincial/territorial custody, by province/territory,
in 1989-90

Actual count

On-register Not Absent
Province/territory count Sentenced  sentenced Total (%)
Newfoundland 350 277 27 304 13
Prince Edward Island 90 79 1 90 0
Nova Scotia 470 344 55 399 15
New Brunswick 387 325 45 370 s
Quebec 4654 1884 1184 3068 34
Ontario 7884 5445 1721 7166 10
Manitoba 1168 712 243 955 18
Saskatchewan 1495 1185 136 1321 13
Alberta 3340 1857 404 2 261 32
British Columbia — 1512 331 1843 —
Yukon 91 72 12 84 8
Northwest Territories - 255 24 — 279 -
Total 19929 13947 4193 18140

Source: Canada, Statistics Canada (1990b, 121).
Note: Figures represent the average count for the year.

Female Inmates

Federal Custody On 30 June 1990, 305 women were in the custody of
Correctional Service Canada and were serving sentences of two years
or more. Most of them (161) were being held in the Penitentiary for
Women in Kingston, Ontario, 29 were in other federal institutions and
115 were in provincial facilities under federal-provincial agreements
covering inmate transfers. Most of the women in provincial facilities
(66) were being held in a Quebec detention facility (table 2.13).

The Penitentiary for Women in Kingston accommodates women
from all the provinces of Canada. However, in June 1990, there were
no inmates from Prince Edward Island, and 13 were from outside
Canada (table 2.14).

Close to one-third (32 percent) of the women in the care of
Correctional Service Canada were imprisoned for murder or
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Table 2.13
Location of women in Correctional Service Canada
custody, 30 June 1990

Custody location N %

Kingston Penitentiary for Women 161 53
Other federal institutions 29 9
Provincial prisons 115 38

Nova Scotia

Quebec 6
Manitoba
Saskatchewan
Alberta

British Columbia
Yukon

Northwest Territories
Data missing

s
L L DOND O =

Total 305 100

Source: Canada, Correctional Service (1990b).

Table 2.14
Province of residence of female inmates of the Kingston
Penitentiary for Women, 30 June 1990

Province N %
Newfoundland 2 12
Nova Scotia 8 49
New Brunswick 5 3.1
Quebec 14 8.6
Ontario 69 428
Manitoba 7 43
Saskatchewan 3 18
Alberta 14 8.6
British Columbia 20 12.4
Outside Canada 13 8.0
Data missing 6 3.7
Total 161 100.0

Source: Canada, Correctional Service (1990b).
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Table 2.15
Major offences for which women in Correctional Service Canada custody were
incarcerated, 30 June 1990

Kingston Other
Penitentiary federal Provincial
for Women institutions prisons Total
Offence N % N % N % N %
Murder 36 222 5 17 13 1.2 54 177
Manslaughter 20 124 6 21 18 15.6 4 144
Assault 13 8.0 2 7 2 1.7 17 5.6
Robbery 29 180 2 7 19 16.5 50 164
Theft, receiving
and fraud 11 6.7 3 10 11 9.4 25 8.1
Narcotic Control Act 23 142 6 21 27 234 56 184
Other 25 155 3 10 22 19.1 50 164
Data missing 4 24 2 7 3 2.6 9 3.0
Total 161 100.0 29 100.0 115 100.0 305 100.0

Source: Canada, Correctional Service (1990b).

manslaughter (table 2.15). Most of those convicted of murder were held
in Kingston. The proportion of female inmates (18.3 percent) to male
inmates (6.7 percent) in federal prisons who had been convicted of
offences under the Narcotic Control Act was nearly three to one (table 2.8).

On 30 June 1990, the distribution of sentences for women in the
custody of Correctional Service Canada was similar to that of all inmates
in federal custody (table 2.9). Women sentenced to life imprisonment
were held in Kingston rather than in provincial prisons (table 2.16).

Although the average age of female inmates in federal custody did
vary with place of incarceration, on average they were older than the
male inmates in federal penitentiaries. While men under 30 years of
age represented 43.3 percent of the population, women in that age
group represented only 35 percent (table 2.17). At the other extreme,
27.2 percent of the women were 40 years of age or older, compared
with 21.9 percent of the men (table 2.10).

Provincial Custody There are even fewer data available on the profile
of female offenders in provincial custody than there are for male
offenders. Statistics Canada has no information on the sex of inmates
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Table 2.16
Sentences imposed on women in Correctional Service Canada custody,
30 June 1990

Kingston Other

Penitentiary federal Provincial

for Women institutions prisons Total
Sentence N % N % N % N %
Less than 2 years 6 3.7 1 3 4 34 11 36
2-3 years ¥ 223 6 21 28 243 70 229
3-4 years 20 12.4 6 21 25 217 51 16.7
4-5 years 21 13.0 3 10 1 9.5 3B 114
5-10 years 29 18.0 6 20 27 226 62 19.7
10 years and longer 12 74 2 7 6 5.2 20 6.5
Life 37 229 5 17 14 121 5 183

Total 161 100.0 29 100.0 115 100.0 305 100.0

Source: Canada, Correctional Service (1990b).

Table 2.17
Ages of women in Correctional Service Canada custody on 30 June 1990
% Canadian

Age N % cumulative population*
17-19 years 3 0.9 0.9 3.7
20-24 years 34 1.1 12.0 9.6
25-29 years 71 232 35.2 11.6
30-34 years 50 19.3 54.5 1.7
35-39 years 54 17.7 722 10.8
40 years and over 83 27.2 99.4 52.6
Data missing 1 0.3 100.0 0.0

Total 305 100.0 100.0 100.0

Sources: Canada, Correctional Service (1990b, A0005); Canada, Statistics Canada
(1990a, 32-33).

*Distribution of the Canadian female population aged 18 years and over.



63
VOTING RIGHTS FOR PRISON INMATES

in Canada at any given time. We must refer to individual studies for
these data.

In a recent report (Shaw 1990, 38) prepared for the task force on
female offenders in federal custody, it was estimated that at a specific
point in 1988, about 790 women were serving sentences of less than
two years in provincial prisons in Canada.

To our knowledge, the last study providing a profile of female
inmates of provincial prisons was done in 1982 for the Canadian
Association of Elizabeth Fry Societies. It reported that in February 1982,
there were 788 women incarcerated in provincial institutions (table
2.18). Two-thirds of them were serving a sentence, and one-third were
under remand warrant. Of those serving a sentence of less than two
years, 77 percent had a sentence of less than six months, while 11 percent
had a sentence of more than one year.

In Quebec, the study conducted for the Landreville Commission
(Quebec, Comité d’étude 1986) reveals that on 7 May 1986, there were
213 women on register in Quebec detention facilities, that is, 5 percent
of the total. Of these 213 female inmates, 51 were serving a sentence of
two years or more (ibid., 135), corresponding to the total population
just described. Of the 162 women inmates under provincial responsi-
bility, about 30 (20 percent) were under remand warrant.

On the one hand, women represented 3 percent of federal admis-
sions but 2.4 percent of those in the custody of Correctional Service
Canada in June 1990; on the other, they accounted for 8 percent of all
provincial admissions but about 6 percent of those serving a sentence
of under two years at any given time in these institutions. Therefore,
females are generally sentenced to shorter terms than males.

Offenders Sentenced to Life Imprisonment

Of special interest are the offenders who are sentenced to life impris-
onment. This sentence is reserved for those who have committed the
most serious violations of the criminal law, generally murder. Some
argue that anyone who has committed such a reprehensible offence,
violating the social contract in such a flagrant manner, should lose the
right to participate in governing the community.

But who are these inmates? Where are they from? How are they
different from other federal inmates?

On 30 June 1990, there were 1 959 persons serving life sentences.
Correctional Service Canada provided information about all but five.
The province of residence at the time of sentencing is shown in table 2.20.
Most (93.8 percent) were convicted of murder (table 2.21).

Offenders sentenced to life imprisonment differ from other inmates
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Table 2.18

Number of female inmates in provincial/territorial
institutions, by province/territory, and percentage who
were Aboriginal people, in February 1982

%

Aboriginal

Province/territory N people
Newfoundland 8 100
Prince Edward Island 2 0
Nova Scotia 20 0
New Brunswick 17 12
Quebec 145 21
Ontario 278 17
Manitoba 38 7
Saskatchewan 60 77
Alberta 140 29
British Columbia 65 20
Yukon 3 100
Northwest Territories 12 75

Total Canada 788 25

Source: Mish et al. (1982, 4).

Table 2.19
Most serious offence for which female inmates of
provincial/territorial institutions were in custody, in

February 1982

Offence %
Theft of $200 or less 13
Other Criminal Code offences 13
Theft over $200 ‘ 11
Narcotic Control Actand Food and Drugs Act 10
Fraud 9
Robbery 6
Break and enter 5
Assault 4
Murder 3

Source: Mish et al. (1982, 17).
Note: Table includes only the most frequently occurring offences.
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Table 2.20
Province/territory of residence of inmates sentenced to life imprisonment in
Correctional Service Canada custody on 30 June 1990

Canadian

Province/territory N % population*
Newfoundland 26 1.3 2.1
Prince Edward Island 6 0.3 0.5
Nova Scotia 63 3.2 33
New Brunswick 44 2.2 2.7
Quebec 509 26.0 25.6
Ontario 590 30.2 36.8
Manitoba 86 4.4 4.0
Saskatchewan 76 39 3.6
Alberta 185 9.5 9.1
British Columbia 295 15.1 12.0
Yukon 3 0.2 0.1
Northwest Territories 9 0.5 0.2
Outside Canada 16 0.8 -
Data missing 46 2.4 0.0
Total 1954 100.0 100.0

Sources: Unpublished data supplied by Correctional Service Canada; Canada, Statistics Canada
(1990a, 30-31).

*Distribution of the Canadian male population aged 18 years and over.

held in federal penitentiaries. Contrary to popular belief, they are more
likely than other inmates to be serving their first sentence: 70 percent
of the inmates serving life sentences are in for the first time, compared
with 61 percent of the general inmate population (table 2.22). Although
these figures are the only indicator we have, they tend to confirm a fact
that is well known in criminology: murder is often an isolated crim-
inal act. Those imprisoned for murder have a much less extensive
criminal history than other inmates.

It is evident that at any given time, offenders in extended custody
are older than other inmates. On 30 June 1990, only 23 percent of the
inmates with long sentences were under 30 years of age, whereas
43 percent of all other inmates fell into that age group (table 2.10). On
the other hand, 38 percent of those with long sentences were 40 years of
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Table 2.21

Major offences for which inmates in the custody of
Correctional Service Canada serving life sentences were
incarcerated as of 30 June 1990

Offence N %
Murder, first degree 419 214
Murder, second degree 1181 60.4
Murder, capital 13 0.7
Murder, non-capital 220 1.3
Manslaughter 29 15
Attempted murder 27 1.4
Rape, aggravated sexual assault 14 0.7
Robbery 18 0.9
Other offences 33 17

Total 1954 100.0

Source: Unpublished data supplied by Correctional Service
Canada.

Table 2.22
Number of previous incarcerations in federal penitentiaries of persons in
Correctional Service Canada custody on 30 June 1990

Persons sentenced All persons

to life imprisonment incarcerated
Previous incarcerations
in a penitentiary N % % cumulative N % % cumulative
None 1375 704 70.4 8214  60.6 60.6
One 291 14.9 85.3 2322 174 77
Two 172 8.8 9.1 1387 102 87.9
Three or more 116 5.9 100.0 1616 119 100.0

Total 1954 13539

Source: Canada, Correctional Service (1990a, A0002).
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age or older, compared with 22 percent for the population as a whole.
Also, 9 percent of the offenders sentenced to life imprisonment were
Aboriginal people, as were 10 percent of all inmates under the respon-
sibility of Correctional Service Canada. These relatively similar percent-
ages should not obscure the fact that Aboriginal people are overrepre-
sented in Canadian penitentiaries.

Summary

¢ Only about one-third of criminal offences are reported and show
up in crime statistics.

e About one-quarter of Criminal Code offences reported to the police
are cleared by laying a charge (table 2.1).

e Two-thirds of the individuals charged are adults.

e Between 35 and 40 percent of adults convicted of indictable
offences receive prison sentences. Only 10 percent of convictions
for Criminal Code offences punishable on summary conviction
result in prison sentences (table 2.2).

e Generally, less than 1 percent of Criminal Code offences lead to
incarceration.

¢ In 1989-90, an average of 29 555 inmates were in correctional
institutions in Canada.

¢ In the same year, the mean population on register in federal insti-
tutions (including people temporarily out of custody) was 12 642.
Ten percent of these (1 227) were on temporary release.

* Close to 15 percent were serving life sentences. About 60 percent
were serving their first sentence in a penitentiary.

e In June 1990, 305 inmates, or 2.4 percent of the population in
custody, were women. Most were in the Penitentiary for Women
in Kingston (table 2.13).

e At the same time, 10 percent of inmates in federal custody claimed
Aboriginal or Métis origin. They made up 34 percent of the popu-
lation of penitentiaries in the Prairie provinces.

¢ In 1989-90, an average of 18 140 inmates were resident in provin-
cial institutions, and about 20 percent of these were temporarily
out of custody (table 2.12).

¢ Of inmates resident in these institutions, 77 percent had been
sentenced.

¢ In February 1982, about 800 women were serving sentences of
less than two years in provincial custody; of these, 25 percent
were of Aboriginal origin (table 2.18).

* The overrepresentation of Aboriginal people both for admissions
(11 percent admitted to penitentiaries; 18 percent to provincial
institutions) and in penal institutions at any given time (10 percent
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in penitentiaries in general; 34 percent in penitentiaries in the
Prairies) raises serious questions concerning the equity of the
Canadian penal system.

e In June 1990, 1 959 people were serving life sentences in the
custody of Correctional Service Canada. More than half of them
(56 percent) were from Quebec and Ontario (table 2.20);
93.8 percent were convicted of murder (table 2.21). Of the people
convicted of murder, 70 percent were first-time inmates of a peni-
tentiary, compared with 61 percent for all penitentiary inmates
(table 2.22).

THE RIGHTS AND PRINCIPLES INVOLVED

The Fundamental Rights of Inmates

Discussing the rights of inmates in correctional institutions is a fairly
recent development. For some authors, this may result from an exten-
sion of the minority rights movement to encompass other groups including
prisoners. Over the years, interest has not only focused on prison condi-
tions but also has led to a reassessment of the legal status of people
sentenced to prison (Kaiser 1971; see also “Colateral Consequences” 1970).

Denying criminals their civil rights and privileges is not new. Over
the years, the collateral consequences of conviction have taken a variety
of forms: infamy, outlawry, corruption of blood, civil death and loss of
civil rights. (See the section “Historical Background” later in this study.)
These additional sanctions were harsh and involved the loss of a number
of rights.

Even though civil death has been abolished and the civil disqual-
ifications to which convicted persons were subjected have disappeared,
inmates have continued to be seen as having forfeited their rights.
Imprisonment, according to the traditional and widespread view, neces-
sarily leads to the loss of rights. Prisoners enjoy only certain discre-
tionary privileges.

This traditional view has been thrown into question, however, by
changes in the philosophy of imprisonment, away from punishment
and vengeance and toward rehabilitation.

The questions now arising in jurisprudence are the following: To
what extent are inmates deprived of the rights granted to citizens?
Which civil rights do they enjoy? Do they lose all their rights, with the
exception of those specifically granted to them by law or, conversely,
do they retain all their rights, with the exception of those expressly or
implicitly denied them by law because of imprisonment?

In Solosky (1980), the Supreme Court of Canada resolved this debate.
Solosky, an inmate, was claiming the common law right to privileged
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communication between counsel and client. The court said that the
question of inmate rights must be approached from a wider perspec-
tive and ruled that “a person confined to prison retains all of his civil
rights, other than those expressly or impliedly taken from him by law”
(ibid., 839).

In 1980, therefore, it was recognized that inmates retain all their
civil rights but that some may be expressly withdrawn by the legis-
lator. Since the Canadian Charter of Rights and Freedoms came into effect
in 1982, even rights denied expressly by law can be reviewed or struck
down by the courts. Parliament’s supreme authority is no longer abso-
lute. Any restriction or denial of rights must be reasonable in a free and
democratic society. The statement of the Supreme Court in Solosky must
be changed and should now read: “A person confined to prison retains
all of his civil rights, other than those expressly taken from him by law
within such reasonable limits as can be demonstrably justified in a free
and democratic society.”

Denying voting rights to inmates must be assessed in the light of
the right itself, as well as in the light of the evolution of inmates’ legal
status and constitutional rights. In addition, we must consider the evolu-
tion of Canadian penal philosophy and modern correctional principles.

Penal Philosophy and Correctional Principles

There are no statements in the Criminal Code on the objectives and the
principles of penal law or of sentencing. Such statements have to be
retrieved from committee or commission reports, government docu-
ments and policy statements. Criminal law reform has, in fact, been a
topic for review and continuing debate in Canada since the end of the
1960s. The following documents, listed in chronological order, illus-
trate the scope and quality of this debate: the report of the Canadian
Committee on Corrections (Canada, Canadian Committee 1969); the
work of the Law Reform Commission of Canada, a document entitled
The Criminal Law in Canadian Society (Canada, Department of Justice
1982); the working papers of the Correctional Law Review Working
Group (Canada, Solicitor General 1986-87); the report of the Canadian
Sentencing Commission (1987); the Daubney report (Canada, House
of Commons 1988); and, finally, the Directions for Reform volumes
(Canada, Solicitor General 1990a, 1990b; Canada, Department of Justice
1990), a green paper tabled by the federal government in July 1990.

Objectives and Principles of Penal Law

To begin with, the green paper entitled Directions for Reform: Sentencing
(Canada, Department of Justice 1990) subscribes to the two main objec-
tives of penal law formulated in The Criminal Law in Canadian Society:
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1. preservation of the peace, prevention of crime, and protection of
the public - security goals; and

2. equity, fairness, guarantees for the rights and liberties of the indi-
vidual against the powers of the state, and the provision of a fitting
response by society to wrongdoing — justice goals. (Canada,
Department of Justice 1982, 40)

Besides, one of the consistent themes characterizing all the Canadian
papers is the principle that penal law and the penal system should be
applied with moderation. The same paper says, “This notion — which
has unfortunately and inaccurately been interpreted by some as a call
for laxity and leniency - is properly understood as implying the need
to examine carefully the appropriateness, the necessity, and the effi-
cacy of employing the criminal law, rather than these other, less intru-
sive, less coercive means of dealing with particular social problems”
(Canada, Department of Justice 1982, 41).

The principle of moderation also means “The criminal law should
be employed to deal only with that conduct for which other means of
social control are inadequate or inappropriate, and in a manner which
interferes with individual rights and freedoms only to the extent neces-
sary for the attainment of its purpose” (Canada, Department of Justice
1982, 59).

This principle would appear to be particularly pertinent to the issue
of voting rights for inmates.

Objectives and Principles of Sentencing

The green paper Directions for Reform: A Framework for Sentencing,
Corrections and Conditional Release (Canada, Solicitor General 1990a)
suggests that a statement of the objectives and principles of sentencing
be included in the Criminal Code. These objectives and principles are
the result of 20 years of review and debate in Canada and are highly rele-
vant to this study. They include not only the idea that the sentence
should foster a sense of responsibility, but also the principle of moder-
ation in sentencing.

One of the objectives the courts must consider in determining an
appropriate sentence is to promote “a sense of responsibility on the
part of offenders and [provide] for opportunities to assist in their reha-
bilitation as productive and law-abiding members of society” (Canada,
Solicitor General 1990a, 16).

This emphasis on rehabilitating the offenders rather than punishing
them was stated forcefully by the Ouimet Committee: “The Committee
believes that the ultimate rehabilitation of the individual offers the
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best long-term protection for society” (Canada, Canadian Committee
1969, 189). Fostering responsibility originates to a great extent with
the Law Reform Commission of Canada: “Dispositions and sentences
in the criminal process should promote a sense of responsibility on
the part of the offender and enable him to understand his actions in rela-
tion to the victim and society” (Law Reform Commission of Canada
1976, 8).

Subsequently, the Archambault Commission emphasized “the
accountability of the offender rather than punishment” (Canada,
Canadian Sentencing Commission 1987, 154). The Daubney Committee
then combined both dimensions, and said, “The purpose of sentencing
is to contribute to the maintenance of a just, peaceful and safe society
by holding offenders accountable for their criminal conduct through
the imposition of just sanctions which ... if necessary, provide offenders
with opportunities which are likely to facilitate their habilitation or
rehabilitation as productive and law-abiding members of society”
(Canada, House of Commons 1988, 55).

The green paper expounded upon the principle of moderation in
sentencing: “A sentence should be the least onerous alternative appro-
priate in the circumstances” (Canada, Solicitor General 1990a, 16). This
principle, to which the Law Reform Commission had assigned a great
deal of importance (Law Reform Commission of Canada 1976, 8-9), is
found word for word in The Criminal Law in Canadian Society (Canada,
Department of Justice 1982, 42) and in a similar form in the report of the
Archambault Commission (Canada, Canadian Sentencing Commission
1987, 169).

Correctional Principles
We now consider three correctional principles that are generally accepted
in Canada today.

1. Offenders are sent to prison as punishment, but not for punishment (Canada,
Solicitor General 1987, 5). ‘

From 1955, the First United Nations Congress on the Prevention
of Crime and the Treatment of Offenders recognized this principle by
adopting minimum rules for the treatment of prisoners: “Imprisonment
and other measures which result in cutting off an offender from the
outside world are afflictive by the very fact of taking from the person
the right of self-determination by depriving him of his liberty. Therefore
the prison system shall not, except as incidental to justifiable segrega-
tion or the maintenance of discipline, aggravate the suffering inherent
in such a situation” (United Nations 1955, rule 57).
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This principle is stated in Britain as “the criminal is sentenced ‘as
punishment, not for punishment’” (Canada, Solicitor General 1986, 40)
and is now very widely accepted. In 1977, the Parliamentary
Subcommittee on the Canadian Penitentiary System recommended that
the following principle should govern the actions of all officers of the
system: “the sentence of imprisonment imposed by the court consti-
tutes the punishment” (ibid.).

Some years later, the Solicitor General of Canada, the Honourable
Robert Kaplan, adopted this principle when, in an information booklet
for inmates published by Correctional Service Canada, he declared,
“Going to prison is punishment; it is not our purpose to add extra
suffering to the sentence of the court that brought you here” (1980, i).

More recently, the Correctional Law Review Working Group
expressed this idea: “The punishment consists only of the loss of liberty,
restriction of mobility, or any other legal disposition of the court.
No other punishment should be imposed by the correctional author-
ities with regard to an individual’s crime” (Canada, Solicitor General
1986, 40).

Here, the principle is directed toward the penitentiary authorities,
but its application is much broader: the sentence handed down by the
court should be the only punishment.

2. Offenders under sentence retain the rights and privileges of all members of
society (Canada, Solicitor General 1990a, 17).

This principle is general, referring to “sentenced” offenders, but it
is also stated with respect to imprisonment. According to the first prin-
ciple adopted by the Correctional Law Review Working Group,
“Individuals under sentence retain all the rights and privileges of a
member of society, except those that are necessarily removed or restricted
by the fact of incarceration” (Canada, Solicitor General 1986, 38). This
recognition of the rights of inmates derives directly from a philosophy
that requires them to become increasingly more responsible and assume
the same duties and responsibilities as other citizens.

In 1975, the Law Reform Commission of Canada put this position
well: “In general, the object of facilitating the offender’s successful
return to the community will be enhanced by permitting living condi-
tions in prison to approximate those in the community. This is impor-
tant ... [because] it assumes that the prisoner is expected to discharge
the normal duties and responsibilities of all citizens” (1975, 35).11

This principle has been incorporated into the policies of Correctional
Service Canada and a number of provincial correctional services for
several years. The preface to the information manual for inmates,
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published by Correctional Service Canada, states, “The Correctional
Service of Canada accepts the basic proposition that an inmate retains
all of the rights of an ordinary citizen save those which have been
removed either by law, or by the necessary implication of incarcera-
tion” (1980, 1). More recently, the same principle was adopted in the
Correctional Service Canada mandate: “Offenders, as members of
society, retain their rights and privileges except those necessarily
removed or restricted by the fact of their incarceration” (Canada,
Correctional Service 1990, 8). Similarly, Quebec correctional services
stipulate that “in general, inmates must retain the same rights as other
citizens. We are talking here about civil, political, legal and other rights
as recognized by the Quebec Charter of human rights and freedoms, as
well as by the Canadian Charter, with the exception of those an inmate
may be deprived of by reasons prescribed in specific legislation”
(Quebec, Services correctionnels du Québec 1988, 25).

3. Imprisonment must encourage the offender’s rehabilitation and reintegra-
tion into the community.1?

One of the guiding principles of the Standard Minimum Rules for
the Treatment of Prisoners is as follows:

The purpose and justification of a sentence of imprisonment or a
similar measure deprivative of liberty is ultimately to protect society
against crime. This end can only be achieved if the period of impris-
onment is used to ensure, so far as possible, that upon his return to
society the offender is not only willing but able to lead a law-abiding
and self-supporting life. (United Nations 1955, rule 58)

The Government of Canada, in its green paper entitled Directions
for Reform: Corrections and Conditional Release, proposes to include in a
corrections administration act a statement of the aims and principles of
federal corrections. That statement would say, among other things, that
“the purpose of federal corrections is to contribute to the maintenance
of a just, peaceful and safe society by contributing to the rehabilitation
and integration of offenders into the community as law-abiding citi-
zens through the provision of programs in penitentiaries and in the
community” (Canada, Solicitor General 1990b, 49).

Even though rehabilitation has generally been rejected as a justi-
fication for imprisonment, '3 it has been accepted in Canada for more
than 30 years that correctional services encourage inmates “to adopt
acceptable behaviour patterns and ... to prepare for eventual release
and successful re-integration in society” (Canada, Solicitor General
1986, 32-33).
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This principle still has a prominent place in the policy statements
of correctional services in Canada. One of the basic values in Correctional
Service Canada’s mandate is expressed as follows: “We recognize that
the offender has the potential to live as a law-abiding citizen” (1990,
10). One of the guiding principles derived from this states, “We believe
that programs and opportunities to assist offenders in developing social
and living skills will enhance their potential to become law-abiding
citizens” (ibid.).

This rehabilitation and reintegration into the community should
not be promoted solely by correctional programs but also by any other
“opportunities designed to help the offender in his personal and social
development,” including, we believe, the exercise of democratic
rights.

MODERN JUSTIFICATIONS FOR EXCLUSION

Historical Background

Historically, disenfranchisement of convicted and incarcerated people
goes back to the distant past and is linked to the loss of citizenship. In
ancient Greece and Rome, criminals were subject to infamy (disgrace).
They were deprived of the rights associated with citizenship, such as
the rights to appear in court, make speeches, serve in the army and vote.
In a society where citizenship and the rights that go with it were highly
valued, infamy was a potent punishment for crimes against society.

Later, in continental Europe and in England, outlawry (a concept
similar to infamy) was used to punish people who committed crimes
against society. Once declared an outlaw, a criminal lost all protection
of the law and was exposed to harassment by the entire community.
This harassment included the loss of all rights, forfeiture of property and
exposure to physical harm and death.

In France at the time of the Renaissance, those convicted suffered
civil death, or the absolute loss of all rights. Criminals ceased to be citi-
zens and became persons without a country. They could not bring legal
action or testify, could not transmit or inherit property, and could not
make or receive donations.

Later, in England, the status of outlaw was replaced by that of
“attainder.” A person attainted was civilly dead. This had three conse-
quences: forfeiture of property and lands; “tainted” blood; and loss of
civil rights and the legal capacity to bring suit, testify, inherit and so on.

These different sanctions were imposed for violating social and
moral norms. In every civilization, civil death or loss of citizenship
served two purposes: vengeance and deterrence. According to the
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thinking of the time, society was justified in exacting revenge for wrong-
doing by barring people who had broken these norms from partici-
pating in society. The stigma of civil death and the humiliation imposed
upon the criminals and their families served as deterrents and were
the means for society to prevent other crimes. Like public shows of
punishment (e.g., pillory, maiming, hanging), civil death degraded
criminals and isolated them from society.

These consequences were imported by the British to the colonies of
North America, where offenders became attainted. Similarly, the French
introduced the civil death concept of the Napoleonic Code to the Civil
Code of Lower Canada.

Legal reforms have restricted the consequences of civil death.
Corruption of blood was the first sanction to disappear in Upper
Canada (1833). When criminal law became the Criminal Code in 1892,
attainder status and forfeiture of property were abolished. In Quebec,
civil death was replaced in 1906 (An Act to abolish civil death) by the
loss of civil rights for those sentenced to death or to life imprisonment;
such loss included the loss of the right to vote and the right to stand
for election.

The loss of voting rights, that is, the loss of the right to political
expression, is a relic of civil death, which by extinguishing any legal
existence conferred the status of a non-person on the offender. Today,
although offenders no longer lose their citizenship, they continue to
lose their right to vote. Is this disqualification based on a rational peno-
logical consideration or is it merely an anachronism? We must analyse
the relevance and the strength of the contemporary justifications to
determine whether this exclusion is legitimate.

Modern justifications for excluding offenders in custody are not
very clearly expressed. As Chief Justice Thurlow of the Federal Court
of Appeal pointed out, it is difficult to define the interest the state has
in exclusion (Gould 1984b). This interest is described in very broad terms
and, in the words of an American court, often comes down to a “meta-
physical invocation that the interest is preservation of the purity of the
ballot box” (Dillenburg 1972, 1224).

In recent Canadian rulings, the courts have invoked the concept of
the responsible and decent citizen and the duty to preserve a symbolic
exclusion of the criminal to reinforce this concept. They have also
pointed out that inmates may be unable to make well-informed and
intelligent choices. Along with these moral and political reasons, some
penal arguments were put forward: for example, exclusion serves to
punish the offender and protect society. In addition, several practical
objections were raised.
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Moral and Political Justifications

The Responsible Citizen and Symbolic Exclusion

According to this concept, the exercise of the right to vote requires
moral decency, a responsible way of life, and respect for the law and
community standards. By breaking the social contract and acting irre-
sponsibly, criminals become the authors of their own misfortune,
excluding themselves from the right to take part in the life of the commu-
nity. The state is justified in retaining the symbolic exclusion of crimi-
nals to reinforce the concept of the responsible citizen, to preserve the
purity of the ballot box and to discourage any form of discredit or deval-
uation of the vote in the eyes of the public.

Breach of the Social Contract In recent Canadian decisions, some courts
have used the concept of the responsible and decent citizen and the
voters’ respect for the law to justify excluding offenders in correctional
custody. For example, Mr. Justice Van Camp relied on this concept in
Sauvé (1989).15 This argument has been used by the American courts as
well.

John Locke said that all those entering into society authorize that
society to make laws for the common good and commit themselves to
respect these. The 2nd Circuit Court of Appeal wrote, “A man who
breaks the laws he has authorized his agent to make for his own gover-
nance could fairly have been thought to have abandoned the right to
participate in further administering the compact” (Green 1967, 451).
Exclusion, therefore, is considered the result of a deliberate decision
for which the individual must suffer the consequences, not the result
of an immutable characteristic like sex or race (Wesley 1985, 813).

This argument (based on Locke’s theory) and this narrow view of
the social contract are highly criticized today (see Rawls 1971; Harvard
Law Review 1989). According to a more modern concept of liberalism,
the aim of the social contract is not simply to suppress individual
impulses but to promote human freedom and equality. In this sense, a
one-time, isolated transgression does not repudiate the whole contract.
For this transgression, the criminal pays a price — the sentence imposed.

The statement that crime is the result of a deliberate choice to break
the social contract and to withdraw from society is also being ques-
tioned. Putting the blame on one individual obscures the complexity and
the social dimensions of the crime (Harvard Law Review 1989, 1311).
Exclusion from the electoral process suggests that we are preserving
the distinction between the “pure” and the “impure.” The person’s past
is not taken into account; neither are the nature and circumstances of
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the offence nor the prospects for rehabilitation. In addition, exclusion
based on imprisonment, as it exists in Canada, does not take into account
the accidental nature of this imprisonment.

Moral Unfitness The idea of moral irresponsibility and unfitness devel-
oped from the ancient concept that the criminal is a corrupt being who
must be banished, excommunicated and outlawed. In 1884, an American
court expressed this view in more modern language: “The presumption
is, that one rendered infamous by conviction of felony, or other base
offense indicative of great turpitude, is unfit to exercise the privilege of
suffrage, or to hold office, upon terms of equality with freemen who
are clothed by the State with the toga of political citizenship” (Washington
1884, 585). The argument of moral unfitness — that criminals are not
virtuous enough to vote — has been used in more recent decisions, which
cited the state’s interest in preserving the integrity of the electoral
process and preventing those with an anti-social and destructive atti-
tude from voting (Kronlund 1971, 73; Shepherd 1978, 115).

There is an important distinction between mental incapacity and
moral unfitness. It has been repeated several times that the only restric-
tion to the right to vote is to those with the capacity to participate intel-
ligently in the electoral process and the maturity or mental capacity to
exercise the right to vote reasonably and responsibly. Inmates are not
restricted from voting because of lack of maturity or reduced mental
capacity but because of an archaic notion that criminals are morally
unfit. Today, the right to vote is not related to whether a voter is a good
or bad citizen. A virtuous heart and mind are no longer values associ-
ated with voting. This élitist concept has been replaced by an egali-
tarian concept of the right to vote.

Basing the qualification for voting on the moral fitness of citizens
is not only archaic and élitist but also arbitrary. It opens the door to
discrimination. As demonstrated earlier, excluding inmates only affects
a fraction of the “immoral” population. Moreover, people who are incar-
cerated are often poor, Aboriginal, illiterate or otherwise marginalized.

We therefore believe that any exclusion based on moral fitness or
on the concept of the responsible citizen must be rejected. The criteria
do not meet the requirements of the Oakes (1986) test, either in terms of
rational interest or in terms of proportionality.

Purity of the Ballot Box The justification based on the need to preserve
the purity of the ballot box by keeping undesirable elements away from
it derives from the preceding justification. It, too, assumes that crimi-
nals are impure people. This particular argument, however, is phrased
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somewhat differently. The argument given here is that criminals must
be prevented from influencing the vote. Because of their moral depravity,
they will vote for corrupt candidates, and the danger of electoral fraud
increases.

In today’s reality, these arguments are no longer persuasive and
go against common sense. Those affected by exclusion are not the crim-
inals but the inmates. Further, since there is but one vote each, no indi-
vidual is really able to influence the outcome of an election. Inmates
represent only an insignificant proportion of the electorate. Besides,
there are much more effective ways to help a corrupt candidate.

In addressing the argument of the duty to guard against an
“immoral” vote, the Honorable Thurgood Marshall, Associate Justice
of the Supreme Court of the United States, wrote in Richardson v. Ramirez,

Although, in the last century, this Court may have justified the exclu-
sion of voters from the electoral process for fear that they would vote
to change laws considered important by a temporal majority, I have
little doubt that we would not countenance such a purpose today.
The process of democracy is one of change ... [To] disenfranchise a
class of voters to “withdraw all political influence from those who
are practically hostile” to the existing order, strikes at the very heart
of the democratic process ... The ballot is the democratic system'’s coin
of the realm. To condition its exercise on support of the established
order is to debase that currency beyond recognition. (1974, 82-83)

To disenfranchise part of the population because of the way it
might vote or because of its political ideas is clearly unconstitutional
(Carrington 1965).

Finally, the potential for increased electoral fraud is not a valid
argument. In most cases, there is no relation between an offence
committed and the tendency to commit offences against election laws;
however, absolute exclusion does not permit this distinction to be made.
Moreover, today, specific infractions are identified in different electoral
acts to prevent and provide penalties for this type of fraud. The danger
of electoral fraud is no longer as evident as it was in the past, when
illegal practices like vote buying were not unknown. The electoral
process has improved, and cases of electoral fraud are now very rare.

Symbolic Exclusion ~Despite the feebleness of these foregoing justifi-
cations, the government, rather than excluding all criminals, may want
to exclude inmates as a symbolic gesture to make the right to vote more
attractive in the eyes of the public.
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This, however, is an illusion. The value of the right to vote is certainly
not endangered by granting this right to the tiny fraction of the popu-
lation who are incarcerated offenders.

Furthermore, it is not clear that denying the right to vote to inmates
has any symbolic value in the eyes of the public. Most Canadians, even
some judges, are probably not aware that this restriction exists.

Symbolic exclusion affects only the inmates themselves. It does not
affect the public. It illustrates that criminals must be isolated from the
community. It is an anachronism, a relic of civil death. As has been
written, “Disenfranchisement is a symbol, and it is the wrong sort of
symbol to legitimate in law. It is a symbol of rejection, not reconcilia-
tion; a symbol of difference, rather than commonality; a symbol of
domination instead of equality. Disenfranchisement is a symbol that
should be repudiated” (Harvard Law Review 1989, 1317).

We believe, therefore, that the arguments of a responsible citizenry
and symbolic exclusion should be rejected in our society because they
no longer have any relevance and are, in fact, contrary to the present-
day values of equality and fairness. This restriction is a relic of obsolete
customs. Holmes said it well: “The customs, beliefs, or needs of a prim-
itive time establish a rule or a formula. In the course of centuries the
custom, belief, or necessity disappears, but the rule remains. The reason
which gave rise to the rule has been forgotten, and ingenious minds
set themselves to inquire how it is to be accounted for” (1881, 5).

A Free and Informed Democratic Choice

In Jolivet (1983), the Supreme Court of British Columbia concluded that
for practical reasons related to the imperatives of imprisonment, the
disenfranchisement of inmates is a reasonable limit. According to Mr.
Justice Taylor, the right to vote means more than putting one’s ballot
into the ballot box. Voting implies the right to gather information in
order to make an informed choice: in other words, to have access to
public discussion. The limits that are placed on the freedoms of expres-
sion and association, inherent in imprisonment, make the exercise of this
right impossible. Inmates cannot inform themselves sufficiently about
politics to make an informed choice. In these circumstances, the Court
reasoned, the right to vote can be denied.

This was the only instance from among the literature examined -
whether Canadian or American jurisprudence or other types of legal
writings — where this type of argument was used to justify the disen-
franchisement of inmates. The argument, however, has been strongly
criticized by commentators on the Jolivet (1983) case, as well as in other
judicial decisions.
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In the book The Canadian Charter of Rights and Freedoms, in his chapter
entitled “Democratic Rights,” Senator Gérald-A. Beaudoin says that
“in today’s electronic age, with the media increasingly present, this
argument is not very convincing” (1989, 278). He concludes that it is not
as true today to say that inmates do not have adequate knowledge of
the candidates, who now appear on television and the radio. Inmates
read the papers, watch television and are able to discuss the election
among themselves. They are as well informed as free citizens, many of
whom no longer attend public political meetings.

Lynn Smith (1984) writes that most Canadians get their political
information from the media. In this respect, inmates are as well off as
others. They may actually be better off, she adds, since they have more
time to read, listen and watch.

The argument was also criticized in some of the reports submitted
to the Royal Commission, including that of the Canadian Bar
Association. In the Association’s opinion, the Jolivet decision ignores
the different levels of security in various types of correctional institu-
tions: there is as much exchange of information and ideas in a minimum-
security penitentiary as in a logging camp, for example. The authors
of the report further point out that inmates in all institutions have access
to television, radio and newspapers. The report concludes that exclu-
sion on these grounds is not justified, and it refers to members of the
armed forces or civilians outside the country who must rely on the
media for information.

In an era when the electronic and print media are omnipresent,
inmates are as able as most Canadians to inform themselves about poli-
tics. Nothing prevents them from receiving the programs of the different
political parties, nor would it be impossible to hold evening sessions in
penal institutions to provide political information. Several outside
groups are currently going to the penitentiaries for cultural, educa-
tional, sports, therapeutic or religious gatherings.

According to the Standard Minimum Rules for the Treatment of
Prisoners, the state has an obligation to keep inmates as close to the
community as possible. Rule 39 stresses the importance of maintaining
contact with the outside world:

Prisoners shall be kept informed regularly of the more important items
of news by the reading of newspapers, periodicals or special institu-
tional publications, by hearing wireless transmissions, by lectures or
by any similar means as authorized or controlled by the administra-
tion. (United Nations 1955)
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Rule 57 and subsequent rules establish the principles that must guide
penal system policies and objectives. The institutions should put the
period of incarceration to good use, so that, upon release, offenders not
only will want to obey the law and provide for their own needs but
also will have the ability to do so. Rule 61 states that this treatment
should not put the emphasis on excluding inmates from society but
should encourage them to continue to be part of it.

Thus, the exclusion of inmates because they have insufficient access
to information to be able to make an informed choice does not conform
to the spirit of the rules or to today’s reality. Further, basing the exer-
cise of the right to vote on the ability to make an informed choice is
both discriminatory and arbitrary: theoretically, this reasoning could
be used to disenfranchise other categories of people, such as the illit-
erate, the disabled and the inhabitants of remote regions. Mr. Justice
Strayer raised this possibility in the Belczowski case when he stated,

If one were to join this particular crusade advocated by Crown counsel,
it would be necessary to disenfranchise the sick and the elderly who
are confined to their homes or institutions, those in hospital prior to
an election, probably those out of the country during election
campaigns, the illiterate, those who live in remote parts of the country
and, most of all, those hundreds of thousands who live in our midst
and who, according to regular polls, take no interest whatever in poli-
tics. The absurdity of this proposition throws into question the whole
argument that the state has a right to choose among adult citizens of
sound mind as to who is worthy to vote. (1991, 110)

According to this reasoning, few people would be entitled to vote
and the constitutional guarantee would no longer have much meaning.
In the words of Lynn Smith, “To build an ability qualification into the
definition of the ‘right to vote” is to open the door to legislation seriously
infringing what most Canadians would consider to be one of their most
basic rights” (1984, 381-82).

Penal Justifications

Functions of Penal Sanctions
Some people, like the Honourable Mr. Justice MacDonnell of the
Supreme Court of British Columbia, believe that “prohibiting a pris-
oner from voting is a reasonable sanction” (Reynolds 1983, 336). But
what objectives are served by using exclusion as a penal sanction?

In this study, we can simplify the philosophical debates on the
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objectives of sanctions by assuming that a sanction can be justified in
one of two ways: by referring to a theory of retribution or by taking a
utilitarian approach.

In the first case, it is believed that inflicting a punishment requires
no other justification than the offender’s guilt. In the second, it is thought
that the sanction cannot be justified in itself and must draw its justifi-
cation from some other end or social function.

The retribution theory assumes that a person who is guilty of an
offence deserves to be punished. The severity of the sentence, there-
fore, should be in proportion to the gravity of the offence.

In the utilitarian approach, penal sanctions generally protect society
by reducing the frequency of behaviours prohibited by criminal law.
Behaviour can be controlled by (1) influencing the behaviour of the
members of society in general (general prevention); and (2) influencing
the behaviour of persons who have previously disobeyed the law (special
prevention).

General prevention covers deterrence as well as the moral or
sociopedagogical effect of the sentence. The risk of being discovered
and punished serves as a deterrent. But general prevention also includes
the idea that punishment is an explicit expression of society’s disap-
proval of certain actions and a reaffirmation of certain values.

Special or individual prevention, which results from each sanc-
tion’s effects on the person being punished, is carried out by intimi-
dation, neutralization or rehabilitation.

Punishment We rarely hear that incarcerated or convicted people
should be disenfranchised because they deserve additional punish-
ment. Still, many of those who use political or utilitarian reasons to
deny inmates the right to vote are subconsciously taking a retributive
approach.

The more or less conscious desire to punish and the idea that
the sentence is deserved are usually found among people who believe
that the exclusion of all inmates, or at least those who have committed
“the most serious crimes,” does not require explicit justification. For
example, one group presenting a brief to the Commission wrote,
“We believe that ... violent criminals, and those without any remorse what-
ever for their criminal activity, should not be qualified to vote at any
time during their incarceration.” This could be classified as a retribu-
tive stance. We can also see this more or less conscious desire to punish
in the general public — a segment of society and some of its represen-
tatives are very reluctant to give prisoners the right to vote.

This argument, that denying the vote to inmates is a deserved



83
VOTING RIGHTS FOR PRISON INMATES

punishment, is, in our opinion, contrary to the penal philosophy and
the correctional principles generally accepted in Canada. This extra
punishment does not conform to the principle of moderation found in
penal law and sentencing that has been advocated in Canada for the past
20 years. From this perspective, it is difficult to accept that such punish-
ment, in addition to the court’s sentence, could conform to the prin-
ciple that “the sentence must be the least restrictive measure that would
suffice and be adequate under the circumstances.”

This additional sanction is also difficult to reconcile with the propor-
tionality between the seriousness of the offence and the severity of the
sentence, which is at the heart of the retributive approach.

Finally, this extra sanction is contrary to the generally accepted
correctional principle that “the sentence of imprisonment pronounced
by the court constitutes the punishment.”

The Protection of Society It would be difficult to argue that disenfran-
chisement of inmates is an effective means of general crime preven-
tion. The risk of losing the right to vote may not have any influence
whatsoever on those members of society who are tempted to commit
offences that already call for potentially lengthy prison sentences. For
the deterrent or socio-educational effects of sanctions to be effective,
society must be aware of them. This precondition is rarely met in the
case of supplementary sanctions. Potential offenders do not know that
they could lose the right to vote if they commit such and such an offence,
and they certainly are not thinking about that possibility when they
consider committing a crime.

On the other hand, even if they were aware, the loss of the right to
vote is generally quite insignificant when compared with the main
sanction, the possibility of going to prison. Because of the marginal
effect of the severity of sanctions on general prevention (Beyleved 1980),
disenfranchisement of inmates cannot be seen as a rational means of
achieving this objective.

A similar argument can be made about instilling fear in the offender.
The loss of voting rights has no additional threat over and above the
threat of a prison sentence such that it would prevent a former inmate
from committing another crime.

Disenfranchisement of inmates, therefore, is not an adequate means
of instilling fear or of general deterrence. How effective, then, are voting
rights in the social reintegration and rehabilitation of offenders?

Voting Rights as a Means of Rehabilitation
Denying voting rights neither encourages the rehabilitation of inmates
nor contributes to the protection of society. On the contrary, it has long
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been argued that exercising the right to vote can contribute to the
inmate’s moral, intellectual and political development.

John Stuart Mill, for example, attached a great deal of importance
to the educational benefits of participating in the affairs of the state,
even though he wasn’t thinking specifically about inmate voting rights.
A political scientist wrote about Mill’s belief: “To give a person a share
of the responsibility for governing the society of which he is a part was,
Mill argued, a most effective way of contributing to his moral and intel-
lectual development” (Pennoch 1979, 443).

Today, a number of people specifically argue that the right to vote
contributes to the rehabilitation and social reintegration of inmates. It
shows inmates that they are still part of the community and have the
same duties and responsibilities as other citizens. At the same time, it
fosters links with the outside, reduces the feelings of rejection and exclu-
sion, and puts into practice one of the most widely accepted correc-
tional principles in Canada, as we saw earlier in the section on
correctional principles.

With this in mind, a justice of the Supreme Court of Ontario
declared, “In my view, enabling convicted inmates to exercise their
franchise and participate in the electoral process clearly advances those
goals [rehabilitation]” (Grondin 1988, 432). In a submission to the
Commission, the Canadian Bar Association wrote, “in fact, such a limi-
tation [disenfranchisement] would likely have a negative impact on
one of the stated goals of sentencing policy, rehabilitation” (1990, 9).
Similar opinions were submitted by others interested in inmate reha-
bilitation.

Therefore, we can say that disenfranchising inmates is not a way
to protect society, either from the point of view of general prevention
or from that of instilling fear. It certainly does not promote rehabilita-
tion and, from this perspective, even runs counter to the generally
accepted principles of sentencing and correction.

Practical Objections

Administration and Security

In court rulings, in public debate and at hearings of the Commission,
administrative or security considerations have sometimes been cited
as reasons for disqualifying inmates from the right to vote. Whatever
system is adopted, it is evident that allowing inmates to vote will create
additional tasks for management and staff at custodial facilities. It is
conceivable that voting, distributing campaign materials and especially
allowing access to candidates might require extra security precautions.
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The interveners appearing before the Commission who had expe-
rience with inmates’ voting unanimously acknowledged that the admin-
istrative and security problems were minimal and that the few elections
in which inmates had taken part had gone well.

In Quebec, penitentiary inmates voted in the 1980 referendum and
in the provincial elections of 1981, 1985 and 1989. In the referendum,
there was 40 percent participation; between 20 and 25 percent voted in
the provincial elections. Jacques Diotte (1990), representing Correctional
Service Canada, Quebec Region, spoke before the Commission but did
not raise any particular problems. Pierre-F. C6té (1990), Chief Electoral
Officer of Quebec, stated in his testimony that his office had worked in
close cooperation with the authorities of Correctional Service Canada
and the province of Quebec and that there had been no problems in
prison facilities during the provincial elections. The organization respon-
sible for inmate voting produced a 42-page procedures manual for
voting by inmates (Lavergne 1990), “prepared for persons assigned to
carry out the various operations related to inmate voting.” The Services
correctionnels du Québec also confirmed that there were no serious
administrative or security-related problems involved in inmate voting
(Simard 1991).

The only point that causes some reservations is allowing the candi-
dates access to institutions. Neither Correctional Service Canada nor
the Services correctionnels du Québec allows candidates to enter prison
facilities. Still, in view of the fact that elected members have already
met with some inmates in Quebec penitentiaries and many volunteer
workers meet regularly with groups of inmates, well-planned meet-
ings with representatives of political parties could take place in prison
facilities under certain conditions. Such meetings, however, are not
absolutely necessary to ensure that the inmates are well informed and
able to exercise their voting rights in a knowledgeable manner - few
Canadian voters actually meet candidates.

Procedures for Exercising Voting Rights

The main questions related to the voting procedures for inmates concern
the enumeration process, determining the constituency where the vote
will be exercised and the voting procedure itself. These questions may
be closely related, even though we treat them separately for the purpose
of this analysis.

Enumeration Preparing a voters list in each institution poses no partic-
ular problem, regardless of the riding in which the inmates are enti-
tled to vote. The management of a facility can easily prepare a list of
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inmates who are voters; enter for each voter the family and given names,
home address and age; and ask if the inmate wishes to be included on
the voters list, as prescribed, for example, by section 274 of the Quebec
Election Act. In his brief to the Commission, Jean-Pierre Kingsley (1990),
Chief Electoral Officer of Canada, suggested that it is also easy to ask
the inmates to declare their ordinary place of residence, indicating in
particular their place of residence before incarceration.

Choice of Constituency There are three options: inmates could vote
either in the riding of their ordinary residence or in the riding containing
the institution where they are imprisoned, or they could choose between
the two. The last two options raise the fear that inmates would have
undue “political weight” in ridings where a large number of inmates
are concentrated, such as Kingston, Ontario.

This fear could be allayed if inmates were enumerated in the riding
of their ordinary residence or where they lived just before sentencing.
Provincial election laws favour this choice because it avoids concen-
trations of inmate votes. In Quebec, for instance, in the last election of
1989, 2 194 inmates voted in 125 constituencies. This solution appears
to be the best option.

Method of Voting The voting procedure for inmates is clearly more
complex and controversial. To simplify it, we can combine the different
possibilities into three alternative methods of voting: voting in regular
polling stations located in the prisons, voting by proxy and voting at
advance polls.

The first option allows inmates to vote on election day in regular
polling stations located in the prisons; the candidates on the ballot are
those running in the constituency where the institution is located. This
procedure, which is the easiest to implement, raises the problem of the
concentration of inmate votes just discussed. For this reason, it does
not have many supporters.

The second option, voting by proxy, is currently in use in Ontario,
and enables inmates to vote in provincial elections. Inmates authorize
close friends or relatives to register them on a voters list and to vote
on their behalf using proxy forms.

This procedure offers certain advantages. First, it eliminates
the need to establish polling stations inside the prisons and is, there-
fore, the method with the fewest administrative problems. Second, it
allows the inmates to vote in the constituency of their ordinary resi-
dence without their votes being identifiable. Third, it prevents a signif-
icant concentration of inmate votes in one or more constituencies.
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Voting by proxy, however, presents two major problems. First, it
carries a large stigma for the agents, forcing them repeatedly to iden-
tify themselves as close friends or relatives of an inmate: first when the
proxy is certified, then when the voter is registered and finally when
the vote is cast. In addition, to vote by proxy, inmates must have a close
friend or relative who agrees to act as their agent and is able to go and
vote for them in the riding in which they lived before imprisonment.
Many inmates would probably be unable to find such an agent. This
option, therefore, should also be rejected.

Finally, there is the option of voting at advance polls. Quebec has
already had considerable experience with this method of voting. This
procedure allows inmates to vote for one of the candidates running in
the constituency where they lived before incarceration; they vote several
days before the election. The ballot could be forwarded by mail or be
placed in a ballot box that would then be delivered to the chief electoral
officer, as is currently done in Quebec. The ballot could be either a blank
ballot form on which the voter would write the name of the preferred
candidate, as is suggested in the brief prepared by the Chief Electoral
Officer of Canada (Kingsley 1990, 33), or a ballot with the specific names
of the candidates standing for election in the inmate’s constituency of
residence, as provided for in the Quebec Election Act.

Voting at advance polls is the most administratively complex and
burdensome for both the chief electoral officer and the prison facilities.
It is also inappropriate for by-elections. It does have the advantage of
allowing inmates to vote in person for a candidate in their own home
riding, and it avoids the concentration of inmate votes in certain
constituencies. This method of voting works very well in Quebec provin-
cial elections and could be used without major difficulties in federal
elections. It is the method suggested by Jean-Pierre Kingsley (1990, 32),
Chief Electoral Officer of Canada.

CONCLUSION
Refusing to grant the right to vote to inmates must be seen as a remnant
of the exclusion practices of the past.

On the one hand, these practices involved excluding criminals from
society through banishment, deportation, loss of citizenship or civil
death. When criminals were excluded, they lost their rights. On the
other hand, universal suffrage has progressed very gradually, even in
the most democratic countries. For a long time, the right to vote was
restricted to specific groups of citizens. The poor, the illiterate, Blacks,
Aboriginal people and women were all excluded from the democratic
process. People who were convicted or incarcerated were excluded
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both from society and from the right to vote.

The modern trend is toward equality of rights and participation in
political life by everyone, even the members of unpopular or marginal
groups. Canada may be seen as one of the front runners among demo-
cratic countries when it comes to legal and political equality. As we
have seen earlier, Canadian courts and correctional policies recognize
that inmates retain all of their civil rights other than those expressly
denied them by law. The Canadian Charter of Rights and Freedoms spells
out the equality of rights for all Canadians, including the right to vote.
Exclusions are becoming less and less acceptable, and we believe that
there ought to be no exceptions to the right to vote and that the Canada
Elections Act should be revised to grant the right to vote to all prison
inmates.

In addition to these basic principles, we believe that the aims of
justice — “equity, fairness, guarantees for the rights and liberties of the
individual against the powers of the state, and the provision of a fitting
response by society to wrongdoing” (Canada, Department of Justice
1982, 46) — and the prevailing Canadian principles in the area of penal
law both point in the same direction.

The following principles deserve special emphasis:

“A sentence should be the least onerous alternative appropriate in
the circumstances.” (Canada, Solicitor General 1990a, 16)

“A sentence should be proportionate to the gravity of the offence.”
(ibid.)
“The punishment consists only of the loss of liberty, restriction of

mobility, or any other legal disposition of the court.” (Canada, Solicitor
General 1986, 40)

In addition, for more than 30 years, almost every committee in the penal
area and almost every policy statement have recognized that rehabili-
tation and reintegration of the offender into the community are major
concerns of correctional authorities. As the Correctional Law Review
Working Group recently reminded us, correctional services should
encourage inmates “to adopt acceptable behaviour patterns and ... to
prepare for eventual release and successful re-integration in society”
(Canada, Solicitor General 1986, 32-33). We must help inmates to develop
personally and socially by providing appropriate programs and “by
permitting living conditions in prison to approximate those in the
community. This is important [because] it assumes that the prisoner is
expected to discharge the normal duties and responsibilities of all citi-
zens” (Law Reform Commission 1975, 35). The ability to exercise their
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voting rights is one of the factors that could demonstrate to inmates
that they are considered to have the same duties and responsibilities as
all other citizens.

It might be argued that denying the right to vote to inmates is likely
to be applied disproportionately to members of some socially disad-
vantaged groups, like Aboriginal people. The 30 000 people in prison
represent only a very small proportion of those who have committed
Criminal Code offences. The law and the penal system, unfortunately, do
not observe the maxim that “all men are equal before the law.” Big
swindlers, white-collar criminals, chemical-weapons manufacturers,
big polluters or drug producers are rarely found in prison. The people
in prison are those convicted of theft (“petty theft”), drunk driving or
the non-payment of fines. The poor, the disadvantaged and Aboriginal
people are overrepresented in the prisons. Aboriginal people often
make up more than one-third (and even more than one-half) of the
prison population, especially in western Canada. Taking the right to
vote away from these people accentuates this injustice and social
inequality.

Finally, some argue that only those who have committed major
crimes, such as inmates with life sentences, should be denied the right
to vote. This approach must also be rejected, despite the arguments
that are advanced to support it.

Some claim that the act committed is of such gravity that the
offenders have broken the social contract and therefore have deprived
themselves of the right to participate in the political process by their
own action. We might ask, however, whether a single action (often an
isolated one) can nullify the entire contract. It could also be argued that
the prison sentence imposed by the court should be the only conse-
quence of violating the terms of the contract. Others believe that people
have certain fundamental rights and freedoms independent of the
contract.

In another attempt to justify this position, some argue that those who
have committed an act of such gravity have demonstrated that they
are morally unfit and therefore unable to exercise a right that requires
good judgement. In this case, a person’s whole character is being judged
on a single instance of negative behaviour. Someone who has committed
murder has not only committed a very reprehensible act but is also a
killer, a bad individual, immoral and so forth. This judgement of the
whole person on the basis of a single action must, in our opinion, also
be rejected.

Both justifications for the disenfranchisement of those sentenced
to life imprisonment are all the more open to challenge because the



90
DEMOCRATIC RIGHTS AND ELECTORAL REFORM

serious acts are usually isolated criminal actions. More so than with
other inmates, these people have usually led their lives as good citi-
zens, with fewer previous incarcerations than other inmates (table 2.22).

In the final analysis, the disenfranchisement of prison inmates is an
anachronistic practice that does not reasonably serve any of the aims
of sentencing and is, in fact, contrary to the penal philosophy and the
correctional principles prevailing in Canada. It also accentuates social
inequalities which are already found in the administration of justice as
well, and cannot be justified for any group of human beings.

APPENDIX
TEXT OF STATUTES
Canadian Charter of Rights and Freedoms
Article 3 Every citizen of Canada has the right to vote in an election of

members of the House of Commons or of a legislative assembly
and to be qualified for membership therein.

Canada Elections Act
Article 51  The following persons are not qualified to vote at an election and
shall not vote at an election:

(e) every person undergoing punishment as an inmate in any
penal institution for the commission of any offence.

Quebec Election Act
Article 273  Every inmate has the right to vote at a general election.

To exercise his right to vote, an inmate must be registered on the
list of electors of the house of detention in which he is detained.
He shall exercise his right to vote in the advance polling station
of that establishment.

His vote shall be counted in the electoral division of his
domicile.

Article 274  The director of a house of detention shall draw up the list of the
inmates of that establishment who are electors. The list shall indi-
cate the surname, given name, address of the domicile and age
of each elector.

The director shall then ask every inmate if he wishes to be regis-
tered on the list of electors and verify with him the accuracy of
the particulars concerning him.

The director shall transmit the list of electors to the chief elec-
toral officer not later than the sixteenth day preceding polling
day.

Article 275  The returning officer of the electoral division in which the house
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Article 276

Article 283

Article 284

Article 285

Article 286

Article 316

Article 317

Article 366

of detention is situated shall establish in it, in cooperation with
the director of the house of detention, as many advance polling
stations as he considers necessary.

Each authorized party may, in accordance with sections 316 and
317, designate a representative.

After counting the ballot papers for each electoral division, the
deputy returning officer shall draw up a statement of votes for
each advance polling station and an abstract of the statement of
votes for each electoral division.

The deputy returning officer shall then place in separate
envelopes, for each electoral division, the ballot papers given in
favour of each candidate, the rejected ballot papers, the spoiled
or cancelled ballot papers and the unused ballot papers. He shall
seal the envelopes and place them in another sealed envelope
bearing the name of the electoral division concerned.

The deputy returning officer, the poll clerk and those represen-
tatives wishing to do so shall affix their initials to the seals.

The envelope, the poll book and the list of electors shall be placed
in the ballot box.

The deputy returning officer shall seal the ballot box; the latter,
the poll clerk and those representatives wishing to do so shall
affix their initials to the seals.

The deputy returning officer shall then give the ballot box, the
statement of votes and the abstracts of the statement to the chief
electoral officer or the person designated by him.

The chief electoral officer shall immediately communicate the
results of the vote to every returning officer concerned and send
him the abstract of the statement of votes with which he is
concerned.

To allow inmates to exercise their right to vote, the chief elec-
toral officer may make any agreement he considers expedient
with the warden of any house of detention established under an
Act of the Parliament of Canada or of Québec.

A candidate may attend every operation related to the poll. He
may also designate a person and give him a power of attorney
to represent him before the deputy returning officer or the officer
in charge of information and order, or before each of them.

The power of attorney shall be signed by the candidate or his
mandatary and be presented to the deputy returning officer or
to the officer in charge of information and order, as the case may
be. It is valid for the duration of the polling and of the counting.

The deputy returning officer shall consider every objection raised
by a candidate or the representative of a candidate in respect of
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the validity of a ballot paper and make a decision immediately.
The objection and the decision of the deputy returning officer
shall be entered in the poll book.

Newfoundland Election Act
Section 4 of R.S.N. 1970, c. 106 was repealed and re-enacted by S.N. 1988, c. 39,
s. 25 to read only

4. The chief electoral officer is disqualified from voting.

ABBREVIATIONS
Ala. Alabama Reports
am. amended
art. article
B.C.C.A. British Columbia Court of Appeal
B.G.S.C! British Columbia Supreme Court
C. chapter
CA. Court of Appeal
C.C.C.(3d) Canadian Criminal Cases, Third Series
Cir. Circuit
CRR. Canadian Rights Reporter
D.L.R. (4th) Dominion Law Reports, Fourth Series
F.2d Federal Reporter, Second Series
EC. Federal Court Reports
F. Supp. Federal Supplement
E:ER. Federal Trial Reports
Ga. Georgia
HiE: Ontario High Court
Man. R. (2d) Manitoba Reports, Second Series
M.D. Middle District
N.D. Northern District
O.R. Ontario Reports
Ont. C.A. Ontario Court of Appeal
Q.B. Court of Queen’s Bench

R.S.C. Revised Statutes of Canada



93
VOTING RIGHTS FOR PRISON INMATES

RS.N. Revised Statutes of Newfoundland
R.S.Q. Revised Statutes of Quebec
S5.C. Statutes of Canada
S.CR. Supreme Court Reports
S.M. Statutes of Manitoba
S.N. Statutes of Newfoundland
S.O. Statutes of Ontario
S.Q. Statutes of Quebec’
s(s). section(s)
Supp. Supplement
i 43 Federal Court, Trial Division
Tenn. Tennessee
uUsS. United States Supreme Court Reports
W.W.R. Western Weekly Reports
NOTES

This study was completed in February 1991.

In this study, quoted material that originated in French has been translated
into English.

1

A similar situation was contested under Saskatchewan'’s Election Act in
Maltby (1982); it was decided that this institutional practice of not allowing
defendants to vote violated their fundamental rights.

One should mention, among other things, that inmates who do not have
Canadian citizenship could, in principle, vote (by mail or otherwise)
in elections in their own countries in accordance with the laws in force in
those countries.

Except for the Gould (1984a) case (the decision was reversed on appeal on
procedural grounds), the Belczowski (1991) case, of all the decisions handed
down to date, is perhaps the most significant.

In our opinion, this decision will have a very significant impact because
of the exceptional force of the arguments presented, certain aspects of
which seem incontrovertible.

Before 1983, the period of possible imprisonment was one year or more.
In 1983, it was increased to five years by an amendment (Australia,
Commonuwealth Electoral Act, s. 93(8)(b), as amended).

In this article, the authors, both commissioners on the Australian Electoral
Commission, state that it was impossible for penitentiary authorities
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to prepare a list of the inmates entitled to vote because they did not have
the necessary information to meet the required criteria. In addition, it was
impossible to verify the situation of persons not sentenced to prison terms.
The authors conclude, “The Australian Electoral Commission has now
accepted that the legislation, in its current form, is unworkable and
now has regard to the actual sentence of imprisonment of five years or
longer as the disqualifying criterion.”

. The system of voting by mail has been abandoned in favour of advance

polls, which are considered more effective and expeditious. This system
appears to be working well (Fitzgerald and Zdenkowski 1987, 27).

. The eight categories of crimes covered by the survey were sexual assault,

robbery, robbery with violence, breaking and entering, motor vehicle theft,
theft of private property, theft of personal property and vandalism (Canada,
Solicitor General 1984, 13).

It should be noted, however, that in 1985-86, 44 percent of offenders were
admitted for defaulting on fine payments only.

Unpublished data provided by the Corrections Branch of the Department
of the Attorney General of British Columbia.

This philosophy is very obvious in the Standard Minimum Rules for the
Treatment of Prisoners:

The régime of the institution should seek to minimize any differ-
ences between prison life and life at liberty which tend to lessen the
responsibility of the prisoners or the respect due to their dignity as
human beings ...

The treatment of prisoners should emphasize not their exclusion
from the community, but their continuing partin it ... Steps should
be taken to safeguard, to the maximum extent compatible with the
law and the sentence, the rights relating to civil interests, social secu-
rity rights and other social benefits of prisoners. (United Nations
1955, Rules 60(1), 61)

This principle is formulated as follows in article 10(3) of the International
Covenant on Civil and Political Rights: “The penitentiary system shall comprise
treatment of prisoners the essential aim of which shall be their reformation
and social rehabilitation” (United Nations 1976).

See also, among others, Law Reform Commission of Canada (1976, 26),
Canada, Canadian Sentencing Commission (1987, 169) and Canada, House
of Commons (1988, 63).

Already seen in Canada, Department of Justice (1956).
Upheld by the Manitoba Court of Appeal in Badger (1988b).
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REFLECTIONS ON
CRITERIA FOR
EXCLUDING PERSONS
WITH
MENTAL DISORDERS
FROM THE
RIGHT TO VOTE

</

Yves Denoncourt

OVER THE LAST two centuries, there has been slow but steady progress
toward a better understanding and acceptance of the issue of mental
health. Because “mental illness” is the most social of all illnesses, there
have been many attempts to demystify it and to strip it of its many
derogatory labels. Using the terms “mental illness” and “mental hand-
icap” promotes these prejudices. Advances in terminology alone have
required major adjustments. These changes have led us to a clearer
understanding of the different concepts inherent in mental health issues.

There is a fundamental distinction between intellectual impair-
ment and mental illness. In the literature on this topic, we find various
definitions of intellectual impairment, but in this study we refer to the
definition proposed by Rock Gadreau of the Office des personnes
handicapées du Québec (Quebec, Office 1984, 31), who describes intel-
lectual impairment as a “loss, malformation or anomaly of an organ,
a structure or a mental, psychological or anatomic function. It is the
outcome of an objective pathological condition that is observable and
measurable and that can be diagnosed.” Impairment leads to “a cogni-
tive functioning which is generally significantly lower than average,
accompanied by difficulties in adaptation” (Grossman and Begab 1977,
cited in Quebec, Ministére de la Santé 1988, 9). Today we use the term
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“intellectual impairment,” rather than the long-used labels “mentally
retarded” or “mentally handicapped.”

The degree of attention to and understanding of mental health
issues reflects how widespread mental illness is and how difficult it is
to evaluate its pervasiveness. The World Health Organization (WHO)
estimates that 3 percent of any country’s population has some degree
of intellectual impairment. At this rate, with a population estimated at
26 727 200, more than 801 000 Canadians would be affected by problems
related to intellectual impairment. Most of these (88 percent) have only
minor impairment (704 000). The other 12 percent, fewer than 100 000,
are moderately, severely or profoundly impaired.!

The Canadian Association for Community Living estimates that
in any population, 1 percent will have a significant need for special
services throughout their lives (Quebec, Ministéere de la Santé 1988, 9).

These figures, however, do not give an accurate indication of the
problems of mental health. Mental illness, another facet of mental health,
is recurrent and episodic, and it is difficult to estimate how many people
are affected and how often. Mental illness can appear in a number of
forms, and with the complex vocabulary used to describe it, we find it
difficult to understand as a social phenomenon.

There is not necessarily a connection between mental illness and
intellectual impairment. Mental illness can be the result of trauma, chro-
mosomal aberrations, stroke, or degenerative illnesses, such as
Alzheimer’s disease and Korsakoff’s psychosis. Based on studies done
in Quebec, one person in five will be faced with a problem related to
mental health in the course of their lifetime, as stated in an advertise-
ment produced by the Association pour l'intégration sociale. Recent
statistics show that in Canada “more than 200 000 people suffer from
schizophrenia, and nearly 300 000 others suffer from manic-depressive
psychosis” (Drapeau 1991). These data are sketchy at best, since,
according to some specialists in the field, only 20 percent of mental
health problems are currently being identified and treated.

Despite these statistics, which appear to paint a fairly grim picture
of mental health in Canada, Statistics Canada (1989) indicates that there
were only about 60 000 approved beds in specialized institutions in
1985-86: 44 percent of these were reserved for people with psycholog-
ical disorders, and 29 percent were for “mentally retarded” people (the
terminology then used by Statistics Canada). The remaining beds were
used for treating children with emotional problems (18 percent), and
alcoholics and drug addicts (9 percent).

It may appear paradoxical that after distinguishing between people
with intellectual impairments and the mentally ill, we now consider
them together in relation to their ability to exercise one of the most
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fundamental democratic rights: the right to vote. At first glance, this
could be seen as a step backward toward the confusing terminology of
the current Canada Elections Act. This outdated document groups all
psychological and intellectual disorders under the label “mental disease.”
For the purposes of this study, we consider these two very different
groups together, but only in regard to their ability to exercise the right
to vote and not in regard to their ability to live “normal” lives in the
community. To be able to refer to these two groups simultaneously, we
had to find a term that would be as accurate as possible — the lesser evil.
We decided upon “persons with a mental disorder” to refer collectively
to people with intellectual impairments and those with mental illness.

People with mental disorders want society to recognize the prob-
lems related to such disorders, and to respect their integrity, as much
as they want to see an end to the hurdles and obstacles placed before
them. Their most fundamental rights have been restored after many
years of struggle, but there are still large gaps to be filled. Those with
mental disorders who reside in institutions have had the right to vote
restored to them, but only after a legal battle (Canadian Disability Rights
Council v. Canada 1988). The decision invalidated section 14(4)(f) (now
section 51f) of the Canada Elections Act, which denies voting rights to
“every person who is restrained of his liberty of movement or deprived
of the management of his property by reason of mental disease.”

But this did not resolve all the issues. The right to vote is a funda-
mental right, indeed the cornerstone of all democratic societies. According
to section 1 of the Canadian Charter of Rights and Freedoms, rights should not
be restricted except for “such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society.” Many legisla-
tive texts, like the Canada Elections Act, are still built on archaic terminology
that does not adequately distinguish who is denied the right to vote.

The Federal Court of Canada’s decision added a new dimension to
the issue of voting rights for persons with mental disorders. The ques-
tion is no longer whether they should be allowed to vote, but rather
who among them should be allowed to do so. How many of the 50 000
institutionalized patients? affected by one of these disorders are fit to
perform an action that requires intelligence and reflection? Is it possible
to deny voting rights to some and still maintain the spirit of the Charter?
If so, what would be the acceptable limits of such a prohibition?

This study is based on the premise that, in accordance with the
Charter, the right to vote is a fundamental and inalienable right as long
as it is used to uphold the integrity of the Canadian electoral system.
The exercise of this right is tangible evidence of the participation of as
many Canadians as possible in the democratic life of their country.
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In this study, we present some reflections on what the criteria for
denying this right should be. The desire to restrict the right to vote to
the smallest number possible is based on several elements that make
up the arguments in support of this thesis. This view is supported by
statements of the principles that guide the preparation of laws, legal
recommendations and court decisions. These statements are also impor-
tant in the study of provincial and foreign voting legislation as well
as in the evolution of the thinking behind the terminology of rights
and attitudes.

Among the justifications that are used to limit the right of those
with mental disorders to vote, two are of particular interest: warrants
issued by the Lieutenant-Governor and involuntary committal to a
psychiatric treatment centre. The first depends upon the application of
the Criminal Code. Although we intend to dissociate the concepts of
mental health and criminal behaviour, we accept the Lieutenant-
Governor’s warrant as a response to unacceptable behaviour, although
the suspension of certain rights may result.

All provinces and territories have laws for involuntary committal
that not only protect those with mental disorders, but also deny some
of them the right to vote. This second reason for exclusion is not an
original proposition. The Federal Republic of Germany, Belgium and
the United Kingdom have all adopted it as part of their election laws.

These approaches have not yet been considered at the federal level;
thus, the text of the Canada Elections Act is still too vague and too restric-
tive. In order to measure and limit the scope of the criteria we propose,
we have attempted to describe those who would be affected by such
a denial. We undertook a statistical study in each of the Canadian
provinces, the results of which make up most of the final section of
this study.

VOTING RIGHTS AND LEGISLATIVE TEXTS

Foundations of the Concept of Human Rights

The decision to grant voting rights to those with an intellectual impair-
ment is a logical outcome of efforts, principally after the Second World
War, to extend to all individuals the dignity and respect to which they
are entitled. The obstacles to this goal have been overcome one by one.
Legislation now recognizes and protects these human rights and reflects
the underlying fundamental principles. The United Nations pioneered
this struggle. Its work led to the development of the following legisla-
tive texts, which form the basis for the rights of those living with prob-
lems related to mental health and intellectual capacity:
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e the 1948 Universal Declaration of Human Rights;

o the 1959 Declaration of the Rights of the Child;

e the 1971 Declaration on the Rights of Mentally Retarded Persons;
and

e the 1975 Declaration on the Rights of Disabled Persons.

The Universal Declaration of Human Rights specifically recognized the
right to vote and the right to be elected by universal suffrage without
distinction. The Declaration on the Rights of Mentally Retarded Persons
ensures that people with intellectual deficiencies have the same rights
as every other human being. The declaration also specifies that when
these rights must be restricted, such restriction must not be abusive
and must be based on expert evaluation, be subject to periodic revi-
sion and provide for the right of appeal to higher authorities.

The Impact of the Canadian Charter of Rights and Freedoms

In addition to the texts listed above, Canada’s Charter, civil codes and
Criminal Code also recognize the personal dignity of all human beings
and that all are equal in the eyes of the law. The right to vote arises
from the fundamental principle that grants everyone the right to achieve
the greatest possible autonomy, development and fulfilment.

The Charter had a great impact on rights generally and, in partic-
ular, on care and committal procedures with respect to people with
mental disorders. The Charter protects the life, liberty and security of
the person, but it also allows certain rights to be reasonably restricted
by law, within the framework of a free and democratic society.

Deprivation of Liberty and Respect for Guaranteed Rights

Involuntary deprivation of liberty, either by warrant of the Lieutenant-
Governor or by committal to a psychiatric treatment centre, must
conform with the spirit of the Charter: “Deprivation of liberty can occur
only in accordance with the principles of fundamental justice ...
Deprivation of liberty for mental disorder in need of treatment is justi-
fiable in a free and democratic society if to prevent serious and immi-
nent harm to the person or to others. Deprivation of liberty for mental
disorder per se is not” (Rodgers 1988, 86).

The Lieutenant-Governor’s warrant and involuntary committal
are both governed by a strict group of parameters and behaviours
written into both the Canadian Criminal Code and the laws on mental
health. Adoption of the Charter made these restrictions even more
essential: “Even prior to the imposition of the Charter, the courts were
clearly moving in the direction of increasing the procedural rights of
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involuntarily committed individuals, even in the absence of constitu-
tional guarantees in the context of common law protections ... We had
this direction before the Charter. The Charter constitutionalizes it”
(Rodgers 1988, 96-97).

The Charter guarantees respect for human beings. More particularly,
in the case of those with mental disorders, it protects against inade-
quate or even harmful decisions and medical care. Any committal proce-
dures that do not conform to the spirit of the laws, particularly to the
Charter, must be judged unconstitutional and ineffective.

Other Laws and Protection of Guaranteed Rights

The Charter is not the only constitutional guarantee. In addition to civil
codes and the Criminal Code, the provinces and territories have laws
protecting the welfare of those with mental disorders. In Quebec, for
example, there is the Charter of human rights and freedoms, the Act respecting
health services and social services and the Act to secure the handicapped in
the exercise of their rights.

Although the objectives of these acts are to respect rights and to
protect the person, they recognize that certain measures must be taken
to protect everyone involved. Committal against a person’s will is one
of these measures. This action places security and life above all other
democratic rights, however fundamental they may be. Does denying
voting rights to those deprived of their liberty by an external decision
constitute a reasonable restriction of human rights? A study of court
decisions and various opinions that have been handed down on this
crucial issue will certainly shed light on this matter.

COURT OPINIONS AND DECISIONS

Opinions of Advisory Bodies
The issue of excluding persons with mental disorders from voting has
led to several legal challenges and has inspired a number of recom-
mendations from organizations created by the federal government. As
far back as 1968, the McRuer Royal Commission noted that “committal
to a hospital or the restriction of liberty by reason of illness does not
constitute adequate grounds where the right to vote is concerned”
(Ontario, Royal Commission 1968, 1235-1236). The Honourable James
McRuer, Chief Justice of Ontario, felt that decisions should instead be
based on the seriousness of the mental illness, which would be subject
to certification or to a court order when appropriate (Wagniére 1988).
The Special Committee on the Disabled and the Handicapped then
released a report, Obstacles, in which it proposed a series of recommen-
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dations, such as: “Amend the Canada Elections Act to reduce disqual-
ifications because of ‘mental disease’ — That the federal government
amend the Canada Elections Act to reduce the number of persons disqual-
ified from voting by reason of ‘mental disease,’ by providing clear criteria
for determining the specific cases where exclusion from the democratic
process is absolutely justified” (Canada, House of Commons 1981, 24).

One year later, a progress report by the Committee noted the changes
that had occurred following the publication of Obstacles. The Committee
concluded that there was still a lot to do, especially with regard to the
above-mentioned recommendation that the particular criteria used to
disenfranchise individuals with mental illnesses be defined. The Chief
Electoral Officer of Canada acknowledged that a recommendation of
this type was very difficult to put into practice, and he proposed that
the question be submitted to the Speaker of the House of Commons
(Canada, House of Commons 1982, 19), as the question was outside
his jurisdiction.

Since that time, a number of statements have been made regarding
former section 14(4)(f) (now section 51(f)) of the Canada Elections Act. The
Chief Electoral Officer (in his 1984 statutory report) (Canada, Elections
Canada 1984), the Parliamentary Committee on Equality Rights (in its
1985 report Equality for All) and the Commons Standing Committee on
Privileges and Elections (in a 1985 motion) all expressed the opinion
that it was imperative to examine section 14(4)(f). More specifically,
many groups, including the Coalition of Provincial Organizations of
the Handicapped, the Canadian Association for Community Living
and the Canadian Mental Health Association, all demanded that this
section of the Canada Elections Act be repealed.*

The debate led the government to express (in its 1986 Toward Equality:
The Response to the Report of the Parliamentary Committee on Equality
Rights) its agreement with the principle that persons traditionally denied
the right to vote could exercise that right without running the risk of
being exploited or compromising the integrity of the process. The trend
continued with a white paper on the reform of the Canada Elections Act
(Canada, Privy Council Office 1986), in which the federal government
recommended section 14(4)(f) be repealed to allow Canadians with
mental disorders [in institutions] to be enumerated and to vote.
However, the white paper specified that polling stations should not be
set up in psychiatric hospitals and that only a vote “in person” would
be allowed, excluding the possibility of voting by proxy.

Legal Challenges in Canada
These recommendations eventually resulted in the amendment of some
provinces’ legislation governing elections. This was the case in
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Ontario (1984) and Manitoba (1988), in particular. In a decision rendered
on 17 March 1988, the Honourable Mr. Justice Glowacki of the Court of
Queen’s Bench of Manitoba struck down section 31(b) of the Manitoba
Elections Act (under which persons in a hospital or an institution for
the “mentally deficient” were ineligible to vote). His decision upheld
the action of the plaintiff, the Canadian Mental Health Association
(Manitoba Branch), against Chief Electoral Officer Richard Willis and
the attorney general of Manitoba (1988), declaring that the clause in
question violated section 3 of the Canadian Charter of Rights and Freedoms.
The Charter makes the following guarantee: “Every citizen of Canada
has the right to vote in an election of members of the House of Commons
or of a legislative assembly.” Two years later, the overly vague and
general concepts of “mental retardation” and “mentally retarded” were
successfully contested in the same court.

The Canadian legal system faced another important case in 1988.
This time, the Canadian Disability Rights Council, acting on behalf of
a number of disabled persons,’ brought a case before the Federal Court
of Canada Trial Division.

In her opinion of 17 October 1988, quoted by the Association des
centres d’accueil du Québec (1990, 2), the Honourable Madam Justice
Barbara Reed pointed out that “the category addressed by the legisla-
tors in fact covers those citizens who deserve the reinstatement of their
voting rights despite personal difficulties, which do not, according
to the experts, affect their capacity of judgement during an election.”
The Canadian Bar Association (1990, 17) also issued a similar opinion,
emphasizing that “this disqualification is predicated not upon mental
disability, but on mental disease. In addition, disqualification is restricted
to two categories of ‘mentally diseased’ persons, namely those whose
liberty of movement has been restrained and those whose property is
under the control of a committee of estate. It is evident that the ... two
criteria have little, if any, direct relationship with the capacity to vote.”

Madam Justice Reed based her decision on the following points:

[The clause in question] is more broadly framed than that. It denies
people the right to vote on the basis of “mental disease.” This clearly
will include individuals who might suffer from a personality disorder
which impairs their judgment in one aspect of their life only. There may
be no reason on that basis to deprive them of the right to vote. What
is more, paragraph 14(4)(f) does not deny all persons suffering from
mental disease the right to vote, but only those whose liberty of move-
ment has been restrained or whose property is under the control of a
committee of estate ...
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The limitation prescribed by paragraph 14(4)(f) is in that sense arbi-
trary. If it is intended as a test of mental competency, it is at the same
time both too narrow and too wide ...

It is similarly a non sequitur to assume that psychiatric patients are
necessarily incapable of voting ...

An individual incapable of making particular types of decisions
may be fully capable of making many others ...

It is hereby declared that paragraph 14(4)(f) of the Canada Elections
Act is invalid as being in conflict with section 3 of the Canadian Charter
of Rights and Freedoms. (Canadian Disability Rights Council 1988, 624-27)

The fact that section 14(4)(f) of the Canada Elections Act was struck
down is not, in itself, surprising. The decision simply substantiated
what everyone already expected: the recovery of a right guaranteed by
the Charter. In 1987, when Bill C-79 was being prepared — a bill that
died on the order paper - the repeal of the litigious clause was recom-
mended. However, this decision did not attempt to meet the desire on
the part of many people that restrictions of voting rights be based not
on a condition but on the capacity to participate in the procedure.

Legal Challenges in the United States

Savage and McKague (1987) report that the issue of voting rights for resi-
dents of institutions has also been debated before the American courts.
The rulings maintain that the right to vote should be granted to such
individuals on the grounds that “residency at a state facility for the
developmentally handicapped does not per se render one ineligible to
vote” (Caroll 1976). This question has been the subject of many court
actions, some of which became precedents in the case that led to section
14(4)(f) of the Canada Elections Act being struck down.%

The Legal Vacuum

Although the court decisions were very useful in ensuring that the
rights of persons with mental disorders were protected in this instance,
they left a legal vacuum and required that legislators determine the
threshold of the capacity to vote. In their ultimate intent, the decisions
rendered by the various courts are simply serious attempts to reconcile
respect for fundamental rights with citizens’ expectations of social
justice. Even though all aspects of the question have not been clarified,
the opinions and decision nevertheless provide a positive answer to
our initial question regarding the appropriateness of limiting the exer-
cise of the right to vote. As well, these findings appear to corroborate
our desire to consider a criterion governing exclusion - a criterion that
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would be based not on illness but on the capacity to perform an act as
fundamental as voting.

Before expressing opinions on the second major issue — where to
draw the line concerning the capacity to vote — we believe it is necessary
to study the restrictions and procedures embodied in the electoral legis-
lation of various jurisdictions. The next section is devoted to this issue.

THE RIGHT TO VOTE: A SURVEY OF ELECTORAL LAWS

Election Acts in Canada

An examination of legislation governing elections in each of Canada’s
jurisdictions shows that there is no single pattern. Legislation in six
provinces or territories and the Canada Elections Act do not grant voting
rights to persons with a mental disorder if they are institutionalized,
whereas legislation in seven other provinces grants this right, subject
to certain exceptions. Newfoundland, Quebec, Ontario, Manitoba,
Saskatchewan, Alberta and British Columbia all accord voting rights to
people in this category. Their procedures differ, however, as we can see
from the following brief descriptions.

Newfoundland

Voters with a mental disorder can vote at ordinary polling stations,
as well as at special polling stations. Voters receiving individual care
for chronic illness or undergoing treatment in health care institutions
for severe illness use special methods for voting, unless the institu-
tion in question is their permanent place of residence (Newfoundland,
Election Act, s. 10).

Quebec

Persons with a mental disorder have the right to vote, subject to section
1(4) of the Quebec Election Act, which denies voting rights to any other-
wise eligible person who is under guardianship. Guardianship is the
last of three forms of protective supervision offered to recipients of
psychiatric care under the new Quebec law on public trusteeship (Public
trusteeship act and modifying the Civil Code and other legislative provisions
1989). The other regimes, advisorship and tutorship for persons of full
age, are described in more detail in a later section of this study.

Ontario

Persons with a mental disorder have had the right to vote since 1984.
Section 14 of the Ontario Election Act proposes special measures to
enable individuals in institutions (as defined in the Act) to vote at
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polling stations set up within their institutions. “Where an institution
for the reception, treatment or vocational training of persons who have
served or are serving in the Canadian Forces or who are disabled, a
hospital, a psychiatric facility, a home for the aged, a nursing home or
other institution of twenty beds or more, in which chronically ill or
infirm persons reside or a retirement home of fifty beds or more is
situate in an electoral district, a polling place shall be provided in such
institution or upon the premises” (Ontario, Election Act 1984, s. 14).

Voters who reside in an institution as described in the terms of the
above paragraph and who are registered on the voters list can vote in
that polling station. The returning officer will ensure that the scruti-
neer and the poll clerk go to the patients’ beds or otherwise see to it
that patients receive their ballots.

Manitoba

The Manitoba Elections Act has been contested in the courts twice since
1988. In 1988, the validity of restricting the voting rights of persons living
in mental institutions was contested successfully by the Manitoba branch
of the Canadian Mental Health Association (1988). Two years later, the
same court had to examine the overly vague concept of “mental retar-
dation.” The ruling was in favour of the plaintiff, the Manitoba
Association for Community Living Inc. (1990), and granted persons
described by law as being mentally retarded the right to vote. The deci-
sions handed down in 1988 and 1990, which both confirm the current
vocabulary as violating the Canadian Charter of Rights and Freedoms, have
significantly lowered the number of voters deprived of the right to vote
by retaining the exclusion only for those “persons who have been
declared to be mentally disordered by an order of the Court of Queen’s
Bench made under the Mental Health Act and whose custody has been
committed to a committee under that Act” (s. 31(c)). Given the absence
of regulatory mechanisms, the Chief Electoral Officer of Manitoba was
obliged to adapt the Manitoba Elections Act to allow persons who had
until then been excluded to exercise their right to vote.

In order to implement the recent decisions, a special enumeration
was held the day before the 11 September 1990 provincial election. As
aresult, 775 persons who were then residing in three institutions for the
intellectually impaired were added to the electoral lists. Voting proce-
dures were applied differently, depending on whether the patient’s
address of residence corresponded to that of the institution in which he
or she resided at the time of the enumeration. In the first case, a regular
ballot was issued to the voter, who had only to mark his or her prefer-
ence with an X. Persons with a different address of residence used a
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blank ballot and were given the names of the candidates and the neces-
sary information by election officials.

Saskatchewan
Persons with mental disorders may vote, except for those who on elec-
tion day are subject to a warrant issued by the Lieutenant-Governor,
under the terms of section 617 of the Criminal Code, and who have not
been released from the application of this warrant (Saskatchewan,
Election Act, s. 27(d)). '

Section 617 of the Criminal Code stipulates that,

Where an accused is, pursuant to this Part, found to be insane, the

lieutenant governor of the province in which he is detained may make

an order

(a) for the safe custody of the accused in a place and manner
directed by him; or

(b) if in his opinion it would be in the best interest of the accused
and not contrary to the interest of the public, for the discharge
of the accused either absolutely or subject to such conditions as
he prescribes.

Prohibitions based on warrants issued by the Lieutenant-Governor are
not unique to Saskatchewan, since they are based on the Criminal Code.
We pay particular attention to this procedure in a later section of this
study.

Alberta

Persons with intellectual impairment or a mental illness can vote and
may exercise this right in the same way as any other voter. However,
special polling stations are set up to facilitate voting by persons residing
in accredited institutions. Those wishing to vote are not enumerated but
are sworn in as voters. Polling stations have flexible hours, determined
by the returning officer of the electoral district.

British Columbia

Denial of the right to vote depends exclusively on court decisions. Only
those committed to institutions by virtue of a court order are consid-
ered unfit to vote according to section 3(1)(c) of the British Columbia
Election Act. According to the Chief Electoral Officer of British Columbia,
this restriction of voting rights actually affects only 100-150 people,
although this estimate is difficult to confirm.

Electoral Laws in Other Countries
Although some may object to the idea of comparing our society with



113
PERSONS WITH MENTAL DISORDERS AND THE VOTE

European countries because of our differing histories, cultures and
political traditions, we find it useful to look at how other countries
address similar problems in their laws. This overview does not pretend
to be a faithful reflection of all foreign practices. It is valid only for those
countries studied — the Federal Republic of Germany, France, Australia,
the Netherlands, Belgium, the United Kingdom and the United States.

Federal Republic of Germany

Suspending voting rights is justified under the criterion of involuntary
trusteeship and on the basis of court decisions. German citizens, there-
fore, can be denied voting rights if they:

* are incapacitated, or as a result of mental impairment are placed
under guardianship, as long as they do not provide a statement
from a trusteeship tribunal that their guardianship was ordered
with their consent (Federal Republic of Germany, Federal Elections
Act, s.13(2));

* are committed by virtue of section 63 of the Penal Code to a psychi-
atric hospital (s. 13(3)); or

* are provisionally committed to a psychiatric hospital because of a
mental illness or a mental disability following a judgement based
on the judicial prescription of the region (s. 13(4)). [translation]

France

Clause 6 of section L.5 of the French Electoral Code denies the intellec-
tually impaired or the mentally ill the right to vote. This restriction
applies to people who have reached the age of majority and have been
placed under legal guardianship because of their mental capacity.

Australia

Recent amendments (30 September 1990) to the Commonwealth Electoral
Act, 1918 reveal a greater willingness to grant all citizens the right to vote.
The text of the law confirms that with regard to certain mental disorders,
any person capable of meeting the minimum requirements of the voting
process, that is, identification of the voter and performance of the voting
act itself, must not be deprived of the right to vote. Consequently, only
persons who do not possess all their mental faculties and are incapable
of understanding the nature and significance of enrolment and of voting
are ineligible to be registered on the voters list (s. 93(8)(a)).

Netherlands
Voting rights are denied to those as determined by the courts or to those
who have been declared mentally unfit to manage their own affairs.
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Belgium

Persons who have a mental disorder are generally not denied the right
to vote. Section 7(1) of the electoral laws, however, excludes “the confined
insane,” those “under prolonged minority status” (by the application
of the law of 29 June 1973) and “abnormal” persons.

The “confined insane” refers to those permanently committed to
psychiatric hospitals. Those “under prolonged minority status” are
over 18 years of age but have been declared - either by their family or
ajudge - incapable of managing their own affairs. The very large cate-
gory of “abnormal” persons includes those with illnesses affecting their
intellectual capacities, such as Alzheimer’s, and whose affairs are being
administered by a guardian.

United Kingdom
The amendments made to the Representation of the People Act 1983 in 1983
now require that a distinction be made between “voluntary” and “invol-
untary” patients in psychiatric hospitals. According to the Act’s defini-
tion, anyone in a psychiatric hospital who is not there by virtue of a
warrant is a voluntary patient. These voluntary patients and those with
intellectual impairments who are not institutionalized may vote. Voluntary
patients must be able to provide a residential address other than that of
the hospital and must fill out a declaration, as described in sections 7(4)
and 7(9) of the Act, to prove their capacity to vote. Because the residen-
tial address is a criterion, these patients are limited to voting by mail.
There is no official means to measure whether those with mental
disorders understand the voting procedure, nor can presiding officers
make the evaluation of their capacity to vote.

United States

The situation in the United States is indicative of prevailing trends in
the field of mental health. Here, the move is away from institutional-
ization and toward social integration through community living. This
is especially true since a court decision found that keeping individuals
in psychiatric institutions was unconstitutional (Halderman 1977). Twelve
states currently grant unrestricted voting rights to those living in insti-
tutions, while another 15 restrict the rights of only those who have been
judged incapable. A further 19 states base the denial of voting rights on
declarations of insanity and non compos mentis, etc. Finally, only three
states base restrictions on the right to vote on committal to an institu-
tion. Of the states already cited, only three use two criteria simultane-
ously: Louisiana and Wisconsin use the declaration of incapacity and
declaration of insanity; Missouri uses incapacity and committal.
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In most of these states, patients follow the procedures for voting by
mail or for absentee voting.

In both the Canadian election laws and foreign legislation, there
are many subtleties, variations and exceptions regarding the right to
vote. The various permutations and combinations cause confusion in
this area. Although it does not take the United States into consideration,
table 3.1 attempts to summarize the general situation.

Statistical Survey of Electoral Behaviour

Because the people we are concerned with in this study have been
granted voting rights so recently, we do not have an exhaustive statis-
tical report of their electoral behaviour. Studies undertaken in several
provinces show that:

e In Ontario, 55.5 percent of those with intellectual impairment
living in institutions participated in the provincial elections of
1985, whereas 61.3 percent of the general public did so.

e In eight of 10 psychiatric hospitals in this province, the vote by
patients favoured the same candidate as the overall vote in the
local constituency.

¢ Also in Ontario, 61.5 percent of those in psychiatric institutions
who were registered on the voters lists voted, which is about the
same percentage as the general population.

* In 1987, 2 160 patients in 11 Ontario psychiatric institutions were
enumerated, and 50 percent of them voted.”

In the Manitoba provincial election of September 1990, of the
775 patients on voters lists at three institutions for persons with intel-
lectual impairment, 101 (13 percent) exercised their right to vote.® Even
more remarkable is the observation made by Elections Manitoba:
“It is interesting to note that the vote at each institution was evenly
distributed among all candidates. There was no observable pattern to
the vote, which is sometimes raised as a concern when new groups
gain the right to vote.”®

These kinds of statistics are more difficult to collect in Quebec
because of the philosophy behind the law. In giving the right to vote to
those with a mental disorder, this province asserts that these individ-
uals, traditionally brushed aside, have become voters just like everyone
else. No attempt is made to find out how they behave electorally; rather,
there is an effort to obscure voting preferences whenever possible by
setting up polling stations in locations where voters will come from
both the institution and the surrounding area.
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Table 3.1

Voting rights of persons with mental disorders

Jurisdiction Yes No Exclusions

Canada X Persons whose freedom of movement is limited or who are
denied the management of their own affairs for reason of
mental illness; provision declared unconstitutional

Newfoundland X

Prince Edward Island X Persons whose freedom of movement is limited or who are
denied the management of their own affairs for reason of
mental illness

Nova Scotia X Persons whose freedom of movement is limited or who are
denied the management of their own affairs for reason of
mental illness

New Brunswick X Persons whose freedom of movement is limited or who
are denied the management of their own affairs for reason
of mental illness

Quebec Persons under curatorship

Ontario

Manitoba Persons hospitalized in a facility for persons with mental
impairments, persons declared by the Court to have
mental disorders, and persons who have been placed
under the care of a guardian

Saskatchewan X Persons subject to a warrant issued by the Lieutenant-
Governor by virtue of the Criminal Code who have not been
freed from the application of this warrant

Alberta

British Columbia X Persons who are institutionalized by virtue of a court order

Northwest Territories X

Yukon Persons whose freedom of movement is limited or who are

Federal Republic X
of Germany

France X

denied the management of their own affairs for reason of
mental illness

Persons under guardianship without their own consent,
those who are committed to a psychiatric hospital by virtue
of the Penal Code, and those who, following a judgement,
are provisionally committed to a psychiatric hospital

Persons who have attained majority and who have been
placed in trustéeship
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Table 3.1 (cont'd)
Voting rights of persons with mental disorders

Jurisdiction Yes No Exclusions

Australia X Persons who, because of mental incapacity, are incapable
of understanding the nature and significance of voting

Netherlands X Persons restricted in freedom of movement or denied the
management of their affairs by a court, for reason of
mental illness

Belgium X The confined (committed) insane, persons under prolonged

minority status (inability to manage their affairs), abnormal
persons (who have illnesses that affect intellectual capacity
and whose affairs are managed by a guardian)

United Kingdom X Involuntary patients (committed by virtue of a warrant)

We should, however, look at the figures on voter registration in a few
of the major psychiatric institutions in Quebec as reported by the print
media just before the general election of 1989. The figures show that
216 of the 1 900 patients at the Centre hospitalier Robert-Giffard were
registered on the voters list. At the Louis-Hippolyte-Lafontaine Hospital,
the proportion was 373 out of 2 050.10 The Douglas Hospital in Verdun
was statistically similar, with 73 of 400 patients registered. The excep-
tion was the Albert-Prévost wing of the Sacré-Coeur Hospital, where
114 of 134 patients were on the list. These less than impressive percent-
ages are attributed to a change in the registration process that required
enumerators to meet the voters instead of drawing up a list from the
patient register provided by the hospital. Another obstacle was the very
novelty of this right for most patients: “After 20 years of institutional-
ization, when you've never voted, you don’t get excited about it just like
that, from one day to the next.”!!

A recent study, published in the Canadian Journal of Psychiatry, takes
a look at the results of a survey of 272 patients in a psychiatric institu-
tion in Ontario.!? The study concluded that the patients were very
familiar with and knowledgeable about the Canadian political system.
The results show that of the 198 who responded to the questionnaire,
69.5 percent were aware of the election of the Progressive Conservative
Party of Canada, 85.3 percent could name the three major parties, 80.1
percent knew the names of the party leaders and 82.7 percent correctly
identified the prime minister (Jaychuk and Manchanda 1991, 124).

In a comparison of the practices regarding denial of voting rights,
no particular reason for exclusion stands out as being standard. Some
practices are based on court rulings, while others are supported by a
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criminal or civil code, by a form of protective supervision such as
guardianship, or by a criterion as vague as the ability to understand
the significance of voting.

Basing disenfranchisement on a Lieutenant-Governor’s warrant
or on involuntary committal applies criteria that are sufficiently restricted
and controlled to ensure that this right, guaranteed by the Charter, will
be denied to very few Canadians.

DEPRIVATION OF LIBERTY AS A CRITERION FOR EXCLUSION

The first sections of this study have shown that greater understanding
of intellectual impairment and mental illness is leading to the recogni-
tion of certain rights, although those struggling for recognition have
often had to overcome official inertia. The development of fundamental
laws such as the Charter has guided the courts, which nevertheless
continue to look to legislators to establish a standard by which restric-
tions on rights can be judged reasonable and demonstrably justified in
a free and democratic society.

Community Living and Deinstitutionalization
Community living or social integration is a logical extension to all human
beings of the fundamental rights to liberty, autonomy and respect. It
has been an important step in strengthening and protecting the status
of people living with intellectual impairment and mental illness.
Community living evolved once society realized that institution-
alizing large numbers of people with intellectual impairments was a
serious error. Many studies on the impact of institutionalization agree
with Blanchet (1980, 392), who wrote:

We have even created a syndrome that bears the name “institutionitis”
and can be defined as follows: a pathological condition found in an
individual who has remained in an institution for a long period of time
whereby the person loses his or her own identity ... [and] becomes
alienated in the literal sense of the term, i.e., disconnected from him or
herself. The person conforms to the expectations of the milieu, which
are often minimal and dehumanizing (these attitudes are not always
conscious) because the very decision to place someone in an institution
and thus to deprive him or her of a part of his or her rights implies a
conscious or unconscious perception of that person as inferior.

By showing the positive effects of social reintegration, these studies
directly support the argument that many of those living in institutions
simply require a more stimulating situation to lead more fulfilling lives.
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Going out into the community encourages the development of hand-
icapped persons. Generally speaking, handicapped persons who go
out into the community to live increase the level of their adapted
behaviours and reduce the level of their unadapted behaviours, while
those persons who remain in institutions tend to remain stagnant.
Specifically, deinstitutionalized persons improve their general level
of communication, social skills and skills related to activities of daily
living, and they increase the frequency and diversity of their activi-
ties. (Laurendeau et al. 1983, 8-9)

The industrialized countries have been working for more than 20
years toward reducing the numbers of those in institutions. This action,
according to Picard (1988, 40), is the result of three factors: “The decline
of social Darwinism and its replacement by the ideology of normal-
ization; the emergence of numerous associations for the defence and
promotion of the rights of mentally handicapped people; and the contri-
bution of the humanities and the social sciences to the deinstitutional-
ization movement.”

This action was more than just a large-scale effort to empty the
major mental health institutions. It also stressed that alternative living
settings should be suitable and comfortable for human beings and that
a network of services to provide support for the residents of those alter-
native settings should be established. Because of its benefits and the
reinstatement of rights, deinstitutionalization has played a role in
re-opening the debate over restriction of the right to vote.

Restriction of the Right to Vote

According to some authors (Luckasson 1988; Bergeron 1981), it is impor-
tant to review the criteria for disenfranchisement: “While the restrictions
may be justified for a small number of persons with mental retarda-
tion, they make no sense at all for the majority of persons with the
disability and are clearly a vestige of the widespread discrimination
historically imposed on persons with mental retardation” (Luckasson
1988, 209).

While accepting this line of thought, Bergeron (1981, 193-94) never-
theless confirms that applying exclusion criteria is still difficult in prac-
tice. With this in mind, he states: “We are of the opinion, however, that
the right to vote may be withdrawn from those held under warrant,
from persons who are involuntarily committed [cure fermée],'® and from
persons who are under the jurisdiction of a public guardian.”

His proposition rests on the assumption that the act of voting,
though a fundamental right, is a gesture of intelligence and reflection,
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and thus certain people may be deprived of the right to vote out of
respect for the integrity of the democratic system: “To exercise the right
to vote, a person must be of sound mind and able to understand the
issues at stake in the political arena. The act is so important that we
must not allow it to be exercised by persons who lack the ability and
the means to make use of it” (Bergeron 1981, 194).

Discussion of Exclusion Criteria

Bergeron’s proposals base exclusion on committal under warrant, protec-
tive supervision and involuntary committal. If we restrict ourselves to
considering the situation of a single province, as Bergeron does, each
of these exclusion criteria is relatively simple to apply. The laws
concerning mental health, however, fall under provincial jurisdiction
and differ from one province to the next. The same is true for systems
of protective supervision, the scope and development of which vary
significantly. For these reasons, we cannot select protective supervi-
sion as a criterion for exclusion. It seems preferable to consider other
criteria, notably exclusion based on warrants issued by the Lieutenant-
Governor and involuntary committal. The criteria in these two
approaches can easily be applied to and integrated within the Canada
Elections Act.

Many interested parties gave testimony at the hearings of the Royal
Commission on Electoral Reform and Party Financing, and a good
number of them raised the issue of mental capacity as a criterion for
exclusion. We feel it is important to mention some of the opinions
expressed at these hearings.

Competency Criteria

Everyone agrees that the main difficulty with respect to voting rights
and intellectual capacity relates to how to determine whether a person’s
mental condition would permit him or her to cast a rational and
informed vote. Although many believe that mental incapacity precludes
any notion of personal competence, most individuals with a mental
disorder do have the potential for development.

Anyone wishing to vote must be competent, but it is difficult, and
very controversial, to measure the intellectual capacity necessary for
voting. One suggestion is to establish a minimal test to measure the
ability to understand what is at stake in political participation. This is
utopian, however, since using one competency test would be not only
discriminatory but also in all likelihood unconstitutional. We accept
the arguments made by the Canadian Mental Health Association
(Moncton Region) (1990), which raised questions about the capacity of
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voters generally: “We make no assumptions of the general public at
large in relation to competency to vote. Without doubt, many citizens
vote for candidates based on very unenlightened thinking ... If we dont
test the voting competency of the public, then what right do we have
to test it on certain groups or individuals such as a person who under-
goes treatment in a psychiatric hospital?”

Many of those who spoke before the Commission shared the idea
that voters with problems stemming from a mental disorder should
not have to take a test. In their opinion, the only necessary competency
test is the one currently in effect - the ability to state one’s name, approx-
imate age, citizenship and place of residence and to cast a ballot. Besides
the fact that this practice ensures equitable treatment of all voters, it is
also a de facto self-regulatory mechanism that permits only those whose
mental condition is “adequate” to vote.

At first glance, this solution, which proposes the right to vote with
no exclusions, seems to reflect the opinions of most of the members of
the mental health community who appeared before the Commission.
However, we note that this practice is in effect in only two of the
19 jurisdictions studied earlier. That specific exclusions still exist shows
the importance governments place on the electoral process: only those
presumed to be competent may vote.

Protective Supervision
The major drawback to using protective supervision as a criterion for
exclusion is the inconsistency in its application. While the situation may
change, guardianship seems to protect legally acts that could be harmful
to those with intellectual impairments. “Rightly or wrongly, the context
in which medicine is practised today obliges the physician to take all
possible precautions to reduce the risk of law suits. This legitimate
concern, which cannot be ignored, can lead the physician to take the
safest route, even if it is perhaps not the route that is most respectful of
the rights and needs of the person upon whom a system for protective
supervision is imposed against his or her will” (Deschamps 1988, 195).
Intellectual capacity may play only a secondary role in the assign-
ment of systems for protective supervision. Where two people are
judged to have the same level of intellectual impairment, the one with
significant assets (inheritance, pension funds, etc.) might be brought
under the protection of a guardianship or trustee system, while the one
with few possessions or assets might not. This situation was denounced
by the Canadian Mental Health Association (Alberta Division) (1990)
in its brief to the Commission: “People who are admitted voluntarily
or involuntarily to psychiatric facilities often have property outside the
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facilities which they are unable to manage in practical terms. They are
not mentally incapable of managing, but, in practical terms, it is more
convenient to have the public trustee come in and deal with the land-
lord, to receive cash and bank cheques and to do things which they, in
practical terms, cannot do.”

Some members of the mental health community have even expressed
the view that guardianship is at times imposed on certain individuals
to force them to submit to treatments they would otherwise refuse. There
is at best only a weak correlation between the form of protective super-
vision imposed and the person’s intellectual potential. As its name indi-
cates, protective supervision is meant to ensure protection of the
individual’s person or assets. At no time should it be the cause of system-
atic deprivation of rights: “It simply does not follow that people who are
declared incapable of managing their financial affairs are necessarily
incapable of understanding the nature of the right to vote and of exer-
cising it in a rational manner” (Robertson 1987, 242).

Protective supervision should certainly not be imposed on a case-
by-case basis. Such supervision must also be subject to due legal process.
Nevertheless, the disadvantage of protective supervision is that its
form and application vary from one province to the next. This is even
more pronounced now with the Public trusteeship act in Quebec. The Act
provides for a graduated system of three types of protective supervi-
sion for those who have reached the age of majority: advisorship, tutor-
ship and guardianship.! Given that this is a recent Act, it is impossible
to determine how many people are under each of these forms of protec-
tive supervision. However, in her testimony before the Commission,
the Public Trustee of Quebec estimated that approximately 7 000 resi-
dents of that province would be deprived of the right to vote on the
basis of the Quebec Election Act, which disqualifies anyone who is
subject to guardianship. Since these distinctions do not exist in all
provinces, it does not seem wise to base the denial of the right to vote
on a concept that is applied so dissimilarly in different jurisdictions.
Even if these systems could be applied uniformly, would their use lead
to a systematic association of the right to vote with the ability to manage
one’s affairs? The primary function of these systems is to protect the
individual. We would run the risk of denying a fundamental right to
some individuals and once again opening the exclusion criteria to legal
challenges.

The decision not to use protective supervision as a criterion for
disenfranchisement at first glance seems to conform with the opinion
stated earlier by many interveners: that there should be no restriction
at all on the right to vote for persons with mental disorders. However,
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although our goal remains to deny the right to vote to as few as possible,
we maintain that voting is an act of intelligence and reflection. This
leads us to consider interdiction by the Lieutenant-Governor and invol-
untary committal as exclusion criteria.

Lieutenant-Governor’s Warrant

The Lieutenant-Governor’s warrant (interdiction) is a legal mechanism
that deprives individuals of the exercise of their civil rights. Those rights
are entrusted to a third party who will exercise them on behalf of the
individual. Some authors have questioned whether the systematic use
of this procedure, which leads to the deprivation of rights, is appro-
priate. Because the right to vote is surely among those rights that would
be withdrawn, we concur with Deschamps (1988, 179), who questioned
the true goals of the use of this procedure: “Considered as an infamous
measure, interdiction serves to further stigmatize a person with mental
illness. The fundamental question is if, in order to protect an individual,
it is absolutely necessary from the outset to deprive him of the exercise
of all of his civil rights, or if we can indeed assure his protection without
necessarily restricting his exercise of those rights.”

The transfer of civil rights is an important question, and the conse-
quences of interdiction are a matter of concern. This concern is central
to our view: our ultimate objective is the right to vote for all who are
capable of understanding what it means to vote. In some cases, however,
a declaration of interdiction could conceivably restrict this fundamental
right specifically. Restriction of the right to vote based on interdiction
must be decided upon through a uniform legal process. Important as
itis to dissociate the concepts of mental health and criminality, it seems
relevant to consider how the Canadian Criminal Code deals with the
actions of individuals with mental disorders.

Under sections 614-19 (inclusive) of the Criminal Code, those fac-
ing criminal charges who also have mental disorders are subject to
warrants issued by the Lieutenant-Governor. Two situations lead to
such warrants: unfitness to stand trial, and acquittal by reason of insanity.
In the first case, the person who is unable to stand trial because of his
or her mental condition must be sent to a medical facility by the court
at the pleasure of the Lieutenant-Governor. This person must be held
under strict or rigorous custody until the Lieutenant-Governor issues an
order to stand trial. A large majority of persons found unfit to stand
trial become fit following a period of strict or rigorous custody during
which they can obtain the care their mental condition requires. In the case
of acquittal by reason of insanity, the person must also be sent to the
medical facility, again at the pleasure of the Lieutenant-Governor. This
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warrant for strict custody will be changed, depending on the person’s
mental condition, to a conditional release order. There is no time limit
on warrants. The Lieutenant-Governor authorizes the warrant to be
lifted upon recommendation by the Board of Review. The warrant’s
only power is to limit a person’s movement and does not at any time
oblige the individual to accept the care that his or her condition might
require. Treatment is given only with the consent of the person involved,
and in cases where this person is unable to consent to the care, a substi-
tute consent would be obtained in accordance with the powers conferred
by the legislator in provincial mental health laws.

In March 1990, Lieutenant-Governor’s warrants affected slightly
more than 1 100 persons across the country, as shown in table 3.2.

The length of time of deprivation of rights as a result of interdic-
tion under a Lieutenant-Governor’s warrant varies. This depends on
whether those receiving treatment display behaviour allowing them
to be reintegrated into society. At the Institut Philippe-Pinel in Montreal,
there are between 500 and 600 permanent discharges annually,! thus
ending the period of strict custody imposed following acquittal of a
charge by reason of insanity. The period of strict custody for those found

Table 3.2
Number of patients committed under a Lieutenant-
Governor’s warrant as of 1 March 1990

Province Number of persons
Newfoundland 7
Prince Edward Island 42
Nova Scotia 13
New Brunswick 9
Quebec 414
Ontario 405
Manitoba 34
Saskatchewan 22
Alberta 74
British Columbia 142
Total 1124

Source: Institut Philippe-Pinel, Montreal.

aPrince Edward Island did not provide data to the research centre
at the Institut Philippe-Pinel. As a result, this value was estimated
by the centre’s Dr. Sheilagh Hodgins.
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unfit to stand trial also varies, but in most cases it is 30 days or less.
Persons who are still unfit to stand trial after the first 30-day period
are sent back for further treatment, in the hope that they will then
become fit.

We propose linking the incapacity to exercise the right to vote with
the periods of custody ordered by the Lieutenant-Governor’s warrant.
Acquittal by reason of insanity rests principally on the accused’s inability
to distinguish right from wrong at the moment of the misdeed. Unfitness
per se, on the other hand, is an inability to understand the significance
of the legal process, and by extension, to adequately communicate with
a lawyer and thereby provide a defence. Consequently, it seems to us
that denying the right to vote during these periods of treatment (which
are intended to render a person fit to stand trial) and so-called strict
custody can be interpreted as a “reasonable and demonstrably justi-
fied” limitation of guaranteed rights.

The validity of the provisions regarding automatic detention in the
Criminal Code was challenged before the Supreme Court of Canada in
Swain v. R. (1991). The provisions were found to violate the individual
rights expressly guaranteed by section 7 of the Canadian Charter of Rights
and Freedoms [“Everyone has the right to life, liberty and security of the
person and the right not to be deprived thereof except in accordance with
the principles of fundamental justice”]. According to the Right
Honourable A. Lamer, Chief Justice of the Supreme Court, “the inde-
terminate nature of the order for rigorous custody ... restricts the right
to liberty to an extent that is unacceptable.” Chief Justice Lamer believes
that individuals “acquitted by reason of insanity must only be detained
for the time necessary to determine if as a result of their insanity they
are still dangerous.”

In judging this provision invalid, Chief Justice Lamer took into
consideration the consequences of immediately invalidating the provi-
sion for rigorous custody, so he allowed Parliament six months to modify
the Criminal Code: “A period of temporary validity will extend for a
period of six months because of the serious consequences of striking
section 542(2) [now s. 614(2)]. During this period, detention ordered
under section 542(2) will be limited to 30 days in most instances, or to
a maximum of 60 days where the Crown establishes that a longer period
is required in the particular circumstances of the case.”

To a certain extent, this decision confirms that an individual is not
necessarily dangerous throughout the whole prescribed period of custody.
Rejecting custody that is arbitrarily based on “the pleasure of the
Lieutenant-Governor” and replacing it with more clearly defined time
periods shifts the emphasis to the behaviour of each individual. The
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provisions for custody in the Criminal Code are meant to protect society
from “dangerous” persons; these provisions will now also provide better
evaluation of individuals under strict custody and greater flexibility in
changing their status. Abolishing arbitrary custody contributes to the
objective of restricting the right to vote as little as possible. In providing
for more timely follow-up through mandatory evaluation of each renewal
of strict custody, this procedure will put an end to arbitrary and some-
times unnecessarily long detention and the deprivation of rights.

As Chief Justice Lamer stated, “past violence and earlier mental
difficulties of persons acquitted by reason of insanity do not necessarily
indicate a greater probability of dangerous conduct in the future.” This
reinforces our goal of restricting the right to vote only during periods
of strict custody.

Involuntary Committal Based on Mental Health Acts

Generally speaking, involuntary committal is meant to be an excep-
tional measure that can be imposed only on the basis of precise criteria
and whose duration is stipulated by legislation. We will look at the
suitability of this procedure as a criterion for denial of the right to
vote. Given the originality in the Canadian context of considering this
procedure as grounds for deprivation of a fundamental right, we shall
devote significant attention to it. We will concentrate on the volun-
tary and involuntary aspects of committal and the procedures that
govern them.

The discussion thus far of exclusion criteria only confirms the arbi-
trary nature of the situation. Thus, persons under protective supervi-
sion or those who have been involuntarily committed by reason
of insanity are not necessarily incapable of voting. We also believe
that tests of competency, in addition to being costly and difficult
to administer, would almost certainly meet an insurmountable obstacle
in the Charter.

We must conclude that the choice of exclusion criteria will undoubt-
edly require compromise among a few options that are all somewhat
arbitrary. Faced with this situation, we must not forget the objectives
that guide our reflections. The fundamental prerequisites for voting
(reflection and intelligence) and the observance of reasonable and
justifiable limits on rights expressly guaranteed by the Charter re-
main the underlying theme of our reflection. Added to this is our
desire to consider the minimum exclusion possible; in this vein,
we have attempted to identify as accurately as possible the number
of individuals who could be affected by such a restriction of the right
to vote.
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VOLUNTARY AND INVOLUNTARY COMMITTAL

The notions of voluntary and involuntary committal are based on an
individual’s capacity to give informed consent to treatment for self-
protection or for the protection of others. These concepts stem from the
most basic of human rights: the autonomy and inviolability of the
person. If voluntary consent to committal is to be recognized, it must
be done in a specific context and must meet certain criteria. Under
certain circumstances, however, when consent is impossible to obtain,
action may have to be taken without it. Known as substitute consent,
it is considered involuntary.

Capacity to Give Consent

According to Morrison (1988, 9), the capacity to give consent is a legal
concept defined as “an individual’s capacity to perform or refrain from
performing a given act or gesture.” According to the same author (ibid.,
10), the concept can be clinically defined by considering the following
three elements:

e Anatomically speaking, is the brain intact?
e Ifitis, are the perceptual and cognitive functions intact?
e If they are, is the individual’s emotional condition affected?

In a less clinical and more pragmatic analysis, Morrison (ibid., 6) points
out that the capacity to give consent should meet the following criteria:

e free and voluntary consent, free of any coercion;

e consent based on information given by the physician not only on
the nature of the diagnostic or therapeutic action to be undertaken,
but also its consequences, benefits and potential adverse effects;
as a corollary, information given concerning more conservative
alternative forms of intervention, as well as the consequences of no
treatment; and

¢ consent based on the individual’s capacity to agree to or refuse a
diagnostic or therapeutic action.

Validity Criteria for the Capacity to Give Consent

Unless proven otherwise, anyone being considered for treatment for a
mental condition is assumed to have the capacity to give consent.
Without strict evaluation criteria, however, it is possible that there will
be abuses and unfavourable interpretations of this capacity. As a result,
as reported by Morrison (1988, 10), in Canada a series of criteria known
as the “Nova Scotia criteria” was developed:
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1. Does the patient understand the illness or condition for which
treatment has been proposed?

2. Does the patient grasp the nature and purpose of the proposed
treatment?

3. Does the patient understand the risks involved in undertaking the
treatment?

4. Does the patient understand the risks involved in not undertaking
the treatment?

5. Does the illness interfere with the patient’s capacity to grant
consent?

The right to refuse treatment is a guaranteed fundamental right for
those who are presumed to be capable of giving consent. Any breach
of that wish is a flagrant and direct violation of the security of the
person, the consequences of which are very serious and include lawsuits,
fines and jail sentences.

The capacity to grant consent, therefore, is decisive in determining
the type of admission under which an individual will receive care.
While in most cases admission is voluntary, compulsory admission is
frequent; it remains a solution for many short and episodic behavioural
crises.

Voluntary Committal

There are few problems with voluntary committal, also referred to as
informal admission. It is usually little more than a formality. A study
of provincial laws governing mental health sheds light on how it is
applied.

Voluntary Committal Procedures in the Provinces and Territories

In most provinces, the mental health act expressly stipulates that volun-
tary admission to a hospital or treatment centre can be made on the
recommendation of a physician and that it can be refused if hospital-
ization is not urgent or necessary or if adequate care and treatment are
not available there (Robertson 1987, 312-13).

In Newfoundland, Quebec and Alberta, the relevant laws contain
no specific sections pertaining to mental health. However, it is not
impossible for an individual to claim voluntary treatment status.

Except in two provinces, none of the laws governing mental health
prevent those admitted voluntarily from leaving the hospital. Only
British Columbia (Mental Health Act, s. 19(1)) and Manitoba (Mental
Health Act, s. 7(5)) require a waiting period before release can be autho-
rized after a voluntary committal. In British Columbia, the maximum
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waiting period is 72 hours after the director of the institution has been
notified. In Manitoba, there is a waiting period of 72 hours if the patient
has not been admitted under one of the two systems (voluntary or
compulsory admission) or has not obtained a discharge from a psychi-
atrist. Also, patients under voluntary treatment may be detained for
24 hours against their wishes so that they may be examined by a physi-
cian if a responsible member of the care-giving staff has good reason
to believe that their health and safety are threatened.

The same waiting periods exist in many American states, in the
United Kingdom and in many other countries. These measures provide
a last chance for hospital staff to persuade the patient to remain in their
care. It also gives the hospital administration time to begin the proce-
dures for involuntary committal, if required.

Involuntary Committal

Involuntary committal — also known as formal or compulsory admis-
sion — is the second category by which a person can be admitted to a
psychiatric treatment centre. Unlike voluntary committal, which is
almost a formality, involuntary committal procedures must follow strict
and precise parameters.

Basis of the Process

In Canada today, involuntary committal is a medical rather than a
legal process. Until the 1950s, however, Canada relied upon
a legal process, as is still the case in the United States and most other
countries. In Canada the legal process is more commonly used for
review and appeal. It remains in force because of the Criminal Code, as
described earlier.

Involuntary Committal Procedures
There is a relatively uniform procedure for involuntary committal in
mental health acts throughout the provinces. The first step is short-
term committal, giving medical authorities the opportunity to observe
and examine the mental condition of the person and to determine if
treatment is necessary. If committal is called for and the person cannot
give consent, the medical authorities at the institution issue a certifi-
cate requiring the patient to remain under the authority of the institu-
tion. In certain cases, the law requires that the examination be done by
a physician other than the one who initiated the request for evaluation.
Many people are incapable of giving consent because they are in
crisis situations, most often temporary. Authorities in the treatment
centre have no choice but to proceed with involuntary committal in
these cases.
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Obstacles to Consent A crisis situation is the most common obstacle
met by medical authorities who wish to obtain a person’s consent for
treatment. Although definitions exist, it is difficult to define an emer-
gency situation. The one characteristic common to all is a danger to the
life or health of the person. The Jamison decree, governing the use of
treatments in California, presents this definition: “An emergency situ-
ation exists when there is a sudden and marked change in the patient’s
condition such that action is immediately necessary to preserve life or
prevent serious bodily harm for the patient or for others and when it
is impossible to obtain prior consent” (Garneau and Diener 1988, 53-54).

Committal may not be urgent but may be necessary because of
the attitude a person has toward his or her own mental health. Those
who deny an illness seriously limit their capacity to consent to treat-
ment. Denial of an illness that can jeopardize the condition of a
“psychotic patient” is sufficient reason to go beyond the prerequisite
condition for consent.

Finally, a person’s refusal to be informed about a condition or illness
may permit medical authorities to proceed without consent.

Reasons for Committal

The same evaluation criteria are used for involuntary committal
as for voluntary committal, except that two medical certificates may
be required in some cases. In addition, the person cannot be eligible
for the status of voluntary patient. Certain provinces require that one
of the two certificates be from a psychiatrist. In Quebec, for example,
the examination must be carried out by a psychiatrist, although in
exceptional cases a physician may perform the task. If committal is
deemed necessary, the person is admitted to an appropriate treatment
centre for a length of time in accordance with the provisions of that
province’s law.

Mental Disorder  Specifically, the first evaluation criterion is the obser-
vation of a mental disorder, which most provincial laws now define on
the basis of the inability to function rather than on medical criteria.
This is clearly seen in the definition given in section 2(m) of The Mental
Health Services Act in Saskatchewan: “a disorder of thought, percep-
tion, feelings or behaviour that seriously impairs a person’s judgment,
capacity to recognize reality, ability to associate with others or ability
to meet the ordinary demands of life, in respect of which treatment is
advisable.”

Not all definitions of mental disorder are so precise. In most
provinces a more general meaning — such as “any disease or disability
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of mind” - is implied, but it can extend, as is the case in Alberta, to the
broader meaning, “lack of reason or lack of control.”

Potential Danger and Protection The second criterion refers to the poten-
tial danger that people may represent to themselves and to society. It
also refers to the protection that must be provided. Quoting a judge,
Bergeron (1981, 107) recalls that in the broad sense the term danger
“implies the idea of a risk that something may arise causing harm, loss
or damage.” In the context of mental health, danger refers to the fear
that a crisis or illness may cause some kind of harm. The first evalua-
tion criterion is highly contested: a considerable amount of research
(e.g., Hill 1977; Rodgers 1988) questions the validity and reliability of
psychiatrists’ predictions of how potentially dangerous an individual
will be. This was confirmed by the Law Reform Commission of Canada:
“More remarkable than the bulk of this literature is its unanimity -
it concludes that the clinical predictions of dangerousness are at best,
suspect, and at worst, totally unreliable” (1975, 19).

Despite this serious drawback, legislation on mental health defi-
nitely refers to this potential for danger. The index of dangerousness may
also be interpreted in the laws as being a way, through committal, of
protecting the individual’s or others’ interests. Despite its reputation,
this approach, known as the “Safety Test,” is widely used in Canada.
It uses the commission of violent acts and manifestations of mental
instability as indicators. It includes the following as violent acts, listed
in order of frequency:

¢ physical assault on other persons;

¢ voluntarily self-inflicted injury;

e damage to furniture or possessions;
e attempted suicide;

¢ sexual assault against others; and

e attempted murder.

The most common signs of mental instability are psychiatric symp-
toms, depression and verbal or behavioural displays of hostility.

The degree of dangerousness is not in itself an absolute indicator
of the inability to perform certain actions. However, we believe that
when an individual’s judgement is so affected that he or she is unable
to give consent to treatment that is deemed essential to protect the life
of that person or of his or her family, this individual cannot meet the
minimum and fundamental requirements of voting.

The Welfare Test The “Welfare Test” is an adaptation of the “Safety
Test” and is used in British Columbia and Manitoba. It is used for a
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person with a mental disorder “that seriously impairs his ability to
react appropriately to his environment or to associate with others; and
that requires medical treatment or makes care, supervision and control
of the person necessary for his protection or for the protection of others”
(British Columbia, Mental Health Act, s. 1).

Inadmissibility As a Voluntary Patient Committal as an involuntary
patient is not possible in most provinces unless the person is not admis-
sible for voluntary committal. There are also many cases where an indi-
vidual can refuse to be admitted or examined in the centre as a voluntary
patient, as is the case in Prince Edward Island, New Brunswick and
Alberta. The laws of Manitoba and Saskatchewan are more precise,
referring directly to the refusal to undergo voluntary examination.
Finally, there are those cases where an individual demonstrates an
obvious mental incapacity that prevents him or her from consenting
to voluntary committal, as described earlier in the section on obstacles
to consent.

A brief overview of provincial legislation shows that there is a
certain consistency in the grounds for committal. The tendency is to
rely on medical advice to determine whether there is a serious threat
to a person’s own safety and the safety of others. Other criteria, such
as the refusal to voluntarily undergo an examination, inadmissibility
as a voluntary patient or the need for particular care, are frequently
found within the mental health legislation.

INVOLUNTARY COMMITTAL IN THE PROVINCES AND TERRITORIES

General Scope of Application

Involuntary committal generally requires the opinion of a single physi-
cian, though in British Columbia, Saskatchewan, Nova Scotia and the
Yukon two physicians are required to perform this task. There are excep-
tions, however, including cases where no qualified physician is avail-
able nearby or within a reasonable distance.

According to the legislation in several provinces, “any person who
has good reason to believe that an individual must be placed under
observation for evaluation with respect to his or her own safety and
that of his or her surroundings” can initiate a request for committal.
This applies in Nova Scotia, Prince Edward Island, Ontario, Manitoba,
Alberta, the Yukon and the Northwest Territories.

In Newfoundland, Quebec, Saskatchewan, Manitoba and British
Columbia, mental health laws prohibit a physician from issuing a
medical certificate in the following situations: when the physician is
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a close relative; or when the physician is connected to the patient through
other ties such as marriage, employment or partnership. The laws also
stipulate that the two medical certificates must not be signed by the
same person.

The procedure used in the Yukon differs from those of the provinces.
It is based on the use of legal petitions to request and authorize invol-
untary committal.

Waiting Periods for Issuance of Certificates
Most Acts also indicate the time allowed for the completion of the
certificate; this ensures that no one is subjected to unnecessarily long
procedures. The amount of time varies, however, as can be seen in table
3.3. In Quebec, the Mental patients protection act does not stipulate the
amount of time allowed but rather that examination must be made
“without delay.” An employee of the Ministere de la Santé et des Services
sociaux du Québec (Quebec ministry of health and social services)
stated that this examination must take place within 24 to 48 hours of
admission, however. If not, the person must be transferred to a hospital
or a community service centre.

Respect for the time periods stipulated by the provinces remains
extremely important. Their violation can nullify any committal,

ﬁ:)l(?niﬁm time permitted for issuance of certificates authorizing involuntary committal
Jurisdiction Maximum time Legislative reference

Newfoundland 7 days S.N. 1971, No. 80, s. 6(4)(b)

Prince Edward Island 7 days R.S.P.E.I. 1988, c. M-6, s. 9(4)

Nova Scotia 7 days R.S.N.S. 1989, c. 208, s. 36(4)

New Brunswick 7 days S.N.B. 1989, ¢. 23,5.7.1(3)

Quebec Not specified

Ontario 7 days R.S.0. 1980, c. 262, s. 9(4)
Manitoba 2 days S.M. 1987-88, c. 56, . 8(3)
Saskatchewan 7 days S.S. 1984-85-86, c. M-13.1, 5. 18(4)
Alberta 24 hours R.S.A. 1988, c. M-13.1, 5.2

British Columbia 14 days R.S.B.C. 1979, c. 256, s. 20(3)
Northwest Territories 24 hours S.N.W.T. 1985 (2nd), c. 6, 5. 9(3)

Yukon Not specified
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as occurred in 1984 when a person with a mental illness was award-
ed $500 in damages following an unnecessarily long committal
(Ketchum 1984).

Committal Facilities

Individuals may be committed only to treatment centres that are specif-
ically recognized and designated by the provincial mental health acts.16
This legislation restricts the extension of powers concerning mental
health to a limited number of institutions.

Committal Periods

The decision to commit anyone involuntarily is not permanent. All
legislation stipulates an initial committal period to be followed by a
second evaluation of the person’s mental condition. This approach
makes it possible to avoid hasty decisions based on an evaluation made
during a crisis. In fact, while many are admitted to hospitals involun-
tarily, few remain for extended periods. At the end of the 1980s, for
example, more than 90 percent of those committed involuntarily to the
Centre hospitalier Robert-Giffard in Quebec were there for 10 days or
less.1” Similarly, the average period of involuntary committal in 1990
was 14 days in the Yukon and 15.5 days in Saskatchewan.

Initial Committal Period
The maximum duration for initial committal established by provincial
and territorial law is reported in table 3.4.

Renewal of Certificates

The procedures for involuntary committal offer certain flexibility while
being subject to a precise evaluation timetable. After the initial committal
period, therefore, medical personnel must issue a renewal certificate
for involuntary treatment if they determine, after examination, that
there are still grounds for involuntary committal. If committal is
renewed, it is subject to the time periods stipulated by the provincial
and territorial mental health acts (see table 3.5).

Only a small proportion of involuntary admissions are extended
beyond the initial committal period. In most cases, involuntary
committal is necessary as a result of a temporary behavioural crisis that
can be eased by time alone, by treatment or by medication. Bergeron
(1981, 147) agrees, making these comments following close examination
of the annual reports of the Commission des affaires sociales du Québec:
“In 1977-78, the Commission des affaires sociales issued a report
concerning all involuntary committals which lasted more than six
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Table 3.4
Maximum duration of initial involuntary committal

Maximum duration of
Jurisdiction initial committal Legislative reference
Newfoundland 15 days S.N. 1971, No. 80, 5. 7(2)
Prince Edward Island 1 month R.S.P.E.l. 1988, c. M-6, s. 9(5)
Nova Scotia 7 days R.S.N.S. 1989, c. 208, s. 34(2)
New Brunswick 14 days S.N.B. 1989, c. 23, 5. 7.1(4)
Quebec 21 days R.S.Q. 1985, c. P-41,5.23
Ontario 7 days R.S.0. 1980, c. 262, s. 9(5)
Manitoba 3 weeks S.M. 1987-88, c. 56, s. 19(4)
Saskatchewan 21 days S.S. 1984-85-86, c. M-13.1, 5. 24(3)
Alberta 72 hours R.S.A. 1988, ¢. M-13.1,5.2
British Columbia 15 days R.S.B.C. 1979, c. 256, s. 20(6)
Northwest Territories 48 hours S.N.W.T. 1985 (2nd), c. 6, 5. 9(2)
Yukon 24 hours, unless a court order  R.S.Y. 1986, c. 115, s. 6(3)

or specific warrant has been

issued

months. Out of a total of 152 cases reported, it reviewed 136 files and
maintained 57 of these involuntary committals. This tends to indicate
that long involuntary committals are diminishing, if one considers that
during the same period the Commission had received notice of 1 333
warrants for involuntary committals.”

This move away from long involuntary committals, already evident
in Quebec in 1978, reflects the influence of the philosophy of deinsti-
tutionalization and respect for the fundamental rights of the person.
This phenomenon can be seen as supporting our desire to limit the
number of individuals deprived of the right to vote and to ensure that
exclusion not be extended any longer than necessary.

Expiration of Certificates and Changes in Status
When a certificate expires and is not renewed, it is understood that the
patient then has the status of voluntary patient. Any failure to follow
the required procedure automatically puts an end to involuntary
committal.

A system of periodically issuing certificates ensures that each
person will benefit from a periodic evaluation and have a formal occa-
sion to exercise the right to be heard. Some provinces even provide
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Table 3.5

Renewal certificate provisions for involuntary committals

Jurisdiction

Renewal certificates

Legislative reference

Newfoundland

Prince Edward Island

Nova Scotia

New Brunswick

Quebec

Ontario

Manitoba

Saskatchewan

Alberta

British Columbia

Northwest Territories

Yukon

Possibility of 5 certificates, valid for
periods of 1, 2, 3 and 6 months and

1 year; the last 1 can be renewed every
12 months

First 4 certificates are for 2, 3, 6 and
12 months; each subsequent certificate
shall be valid for 12 months

First 2 certificates are for 3 months;
subsequent certificates may not exceed
6 months

First 2 certificates are valid for 1 and
2 months; third and subsequent
certificates are valid for 3 months

An examination must be made 3 months
after the beginning of the involuntary
committal, and at least every 6 months
thereafter

First 2 certificates are valid for 1 and
2 months; third and subsequent
certificates are valid for 3 months

Certificates are renewable every
3 months

Certificates are valid for periods not
exceeding 21 days

2 physicians must find that a certificate

should be issued; first 2 certificates are

for 1 month; subsequent certificates are
valid for 6 months

First certificate is for 1 year; the second
and subsequent certificates are for
2 years

Judge may request that committal be
extended for a maximum period of
14 days until a physician rules on
the case

Not specified

S.N. 1971, No. 80, s. 9(1) and
s. 9(1) and 9(2)(a), (b), (c), (d),
)

RS.P.E.. 1988, c. M-6,
s. 14(3)(@), (b), (e}, (d), (¢)

R.SN.S. 1989, c. 208,
5. 4(3)@), (b), (c)

S.N.B. 1989, c. 23,
s. 13(4)(a), (b), (c)

R.S.Q. 1985, c. P-41,5.23

R.S.0. 1980, c. 262,
s. 14(4)(b)(i), (i), (i

S.M. 1987-88, c. 56,
s. 19(4)(b)

S.S. 1984-85-86, c. M-13.1,
s. 24(7)

RS.A. 1988, c. M-13.1,
s. §(3)(a), (b), (c)

R.S.B.C. 1979, c. 256,
21(2)(@), (b)

S.N.W.T. 1985 (2nd), c. 6,
s. 24(1)(a), (b)
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for a compulsory periodic review mechanism whereby, after a certain
period, the person named in the certificate may request a review. Finally,
as in the Alberta legislation, medical authorities may be obliged to
advise the person in writing of any change in status.

In Ontario, New Brunswick, Prince Edward Island, Saskatchewan,
Manitoba and the Northwest Territories, a change of status is possible
through a decision by a review committee (upon filing of the appro-
priate form completed by a medical authority) or by legal decision,
even if a certificate is still valid.

Review Procedures and Appeal

Every province has provisions for creating a review board. The compo-
sition of these review boards is essentially uniform across provinces,
consisting of three members: usually a lawyer, a psychiatrist and one
member who is neither a lawyer nor a psychiatrist. The make-up of
these decision-making bodies in each of Canada’s provinces and terri-
tories is shown in table 3.6.

Eligibility for Review Procedures and Appeal

The review boards are established to evaluate only the cases of invol-
untary committal. The right to request a review of status rests first of
all with the affected person, who may request one from the time
of admission, according to timetables stipulated in the provincial
mental health acts. Nova Scotia and Manitoba provide automatic
reviews. In many jurisdictions, another person acting on behalf of the
person who is committed may also request that a decision be reviewed.
An overview of the review procedure in the provinces and territories
is given in table 3.7.

Grounds for Review

Each request for review must be studied carefully. This imperative has
been raised to the level of a constitutional guarantee under section 7
of the Canadian Charter of Rights and Freedoms, which grants everyone
the right to life, liberty and security (Rodgers 1988, 85).

The grounds used to refuse a change in status vary, but they usually
involve a lack of self-criticism on the part of a person displaying
psychotic behaviour combined with a refusal to recognize the illness.
Bergeron (1981, 118) gives several examples:

* a patient who has been hospitalized several times, is suffering
from a psychotic syndrome, has attempted suicide and shows
no self-sufficiency;
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Table 3.6

Decision-making bodies for review of involuntary committals

Jurisdiction Decision-making body Legislative reference
Newfoundland With the agreement of the Lieutenant- S.N. 1971, No. 80, s. 16(1)

Governor in Council, the minister names a
review board composed of 3 members: a
lawyer, who presides over the board meetings;
a physician; and 1 who is neither a lawyer

nor a physician
Any decision of the review board may be S.N.1971, No. 80,
contested before the Supreme Court s. 19(6)(a), (b)

Prince Edward Island ~ Review board must be composed of R.S.P.E.. 1988, c. M-6,

3 members: a Supreme Court judge, who s. 24(1) and 24(2)
shall act as chair, a physician, and 1 who
is neither a lawyer nor a physician

Nova Scotia Review board is named by the director of R.S.N.S. 1989, c. 208,
the psychiatric institution; composition of s. 48(4)
the board is not specified

New Brunswick Lieutenant-Govemor in Council names S.N.B. 1989, c. 23, 5. 30(2)
appeal commissions, each composed of a
member of the New Brunswick Bar (chair), a
psychiatrist (or a physician) and 1 who is
neither a lawyer nor a physician

Quebec Request for review may be made to the R.S.Q. 1985, ¢. P-41, 5. 30
Commission des affaires sociales by the
person concerned, a tutor or a guardian;
committee consists of a member of the
Commission and 2 medical evaluators

Ontario Review board is named by the Lieutenant-  R.S.0. 1980, c. 262, s. 30
Governor in Council who also decides upon
the appropriate number of lawyers, psychiatrists
and other members who are neither lawyers

nor psychiatrists
Manitoba Review board is composed of 3 members: ~ S.M. 1987-88, c. 56,
1 of whom is a lawyer, who chairs the s. 26.4(3)

board meetings, a psychiatrist, and 1 who
is neither a lawyer nor a psychiatrist

Review board may add as a party anyone ~ S.M. 1987-88, c. 56,
who, according to the board, has a significant  s. 26.5(5)
interest in the question under review
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Table 3.6 (cont'd)

Decision-making bodies for review of involuntary committals

Jurisdiction Decision-making body Legislative reference
Saskatchewan Review board, named by the minister, S.S. 1984-85-86, c. M-13.1,

consists of 3 members, of whom 1 must
be a physician and 1 a lawyer (solicitor)

Alberta Review board consists of a chair and
a vice-chair (who must be lawyers),
a psychiatrist, a physician and a member
of the general public

British Columbia Committee consists of a chair, a physician
and a person unrelated to the patient but
who knows the patient and is named by
the patient; if that is not possible, another
person shall be named

Northwest Territories ~ Decisions concerning involuntary committal
may be subject to review before the
Supreme Court

Yukon Review board consists of 2 medical
practitioners, 1 member of the Law
Society of the Yukon, and 3 other persons

5. 26.5(5)

R.S.A. 1988, ¢. M-13.1,
s. 34(4)(a), (b), (c), (d)

R.S.B.C. 1979, c. 256,
s. 21(a), (b), (i), (ii), (iii)

S.N.W.T. 1985 (2nd), c. 6,
s.27(1)

R.S.Y. 1986, c. 115, 8(1)

Table 3.7

Origin and frequency of requests for review of status

Jurisdiction Origin/frequency of requests Legislative reference
Newfoundland Patient or any other person acting on his S.N. 1971, No. 80, . 17(1)

or her behalf may at any time request a
review of status by completing the appropriate
review form

Prince Edward Island At the time of involuntary admission or of
renewal of any certificate concerning the
patient, the patient or any other person
acting on his or her behalf may request a
review of status by making a request to the
chair of the review committee, using the
prescribed form

Nova Scotia Patients’ files are reviewed every 6 months
during the first 2 years and once every
12 months thereafter

Review of a file may be refused within
6 months of the preceding review

R.S.P.E.I. 1988, c. M-6,
s. 25(1) and 25(2)(a), (b)

R.S.N.S. 1989, c. 208, s. 64

R.S.N.S. 1989, c. 208,
5. 65(2)
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Table 3.7 (cont'd)

Origin and frequency of requests for review of status

Jurisdiction

Origin/frequency of requests

Legislative reference

New Brunswick

Quebec

Ontario

Manitoba

Saskatchewan

Alberta

British Columbia

Northwest Territories

Yukon

Request may be filed at the time that any
detention certificate conceming the patient
comes into force; request for review of
involuntary status may be made at any time
by the minister, or the executive director or
administrator of an institution

Once a decision has been made, a review
may be requested by any person who finds
it unsatisfactory including a tutor or guardian

Review may be requested when a certificate
of admission for obligatory treatment comes
into force or is renewed or when a patient is
placed under obligatory care after admission
to a psychiatric institution

Review is automatic upon the filing of the
third and fourth renewal certificates, to
determine if the conditions for involuntary
committal are still met

Person has no right of appeal pursuant
to this section unless at least 2 new
certificates have been issued

Patient, guardian, person on his or her
behalf, or a board that has made an
application under this section with respect
to 2 admission certificates or 2 renewal
certificates may make further applications
with respect to those certificates

Person admitted to a provincial mental
health facility under section 20 shall

at any time after the expiration of 30 days
from the date of admission, on his or her
request or on the request of a person on
his or her behalf, be entitled to receive a
hearing ... to determine whether or not
detention should continue

Review must be within a 30-day period
following a decision of the Supreme Court

Not specified

SNB. 1989, c. 23, 5. 31(2)
and 31(3)

R.S.Q. 1985, c. P-41, 5. 30

R.S.0. 1980, c. 262, 31(2)

S.M. 1987-88, c. 56,
5. 26.3(1)

S.S. 1984-85-86, c. M-13.1,
s. 34(4)

R.SA. 1988, ¢. M-13.1,
5. 38(3)

R.S.B.C. 1979, c. 256,
5. 21(4)

S.N.W.T. 1985 (2nd), c. 6,
s.30(1)
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* apatient out of touch with reality, who is very anxious, and
whose defence mechanisms are extremely fragile;

e apatient who is passive, disorganized and who refuses medi-
cation, easily becomes aggressive and has escaped several
times; and

e a patient who refuses to acknowledge his or her illness, who
is not convinced of the need for treatment and who is out of
touch with reality.

Bergeron (1981, 120) reports that in addition to these examples,
which indicate danger to the patient, the threat of danger to others is
very important. He notes that “the majority of these patients have
undergone several hospitalizations, which seems to confirm the chronic
and persistent nature of their illness and which may indicate future
acts dangerous to others.” Physical aggressiveness, lack of control in
dealing with frustrations, and the absence of self-criticism in these cases
are all grounds for refusal of a change in status. Finally, violent and
aggressive behaviour and tendencies toward suicide, homicide or pyro-
mania are all conditions that involve danger both to the person and to
others.

Bergeron (1981, 164), in his study of requests for review of invol-
untary committal addressed to the Commission des affaires sociales
du Québec, concluded that “the study of the Commission’s decisions
produces the clear impression that the patient must be docile, not cause
trouble, take all medication, be aware of and accept his or her illness,
try to integrate socially, be capable of tolerating frustrations in life, and
finally, be able to control and organize him- or herself.”

Until now, our theoretical consideration of the disenfranchisement
of persons with mental disorders based on the involuntary committal
procedure has confirmed how exceptional, restrictive and controlled
these procedures are. We turn now to the statistics to measure the extent
of this practice.

STATISTICAL OVERVIEW OF INVOLUNTARY COMMITTAL IN CANADA

Methodology

For this section we surveyed the provincial health ministries as well as
other related organizations. The object of this exercise was to provide
the most up-to-date report possible of the number of people who are
currently involuntarily committed in Canada. However, the informa-
tion collected has a flaw in those provinces where there is a distinction
between institutions serving people with intellectual impairments and
those treating people with mental illnesses. This is the case particularly
in Ontario, where we deal with only 10 institutions, although the actual
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number of institutions specializing in the treatment of persons with
mental disorders is more than 20. Although the statistical tables in this
section are more a reflection of institutions that treat people with mental
illnesses, they are nevertheless a fairly accurate reflection of our obser-
vations on involuntary committal.

This is evident from a study of the profiles of individuals who have
been committed involuntarily. According to Dr. Louis Roy of the Centre
hospitalier Robert-Giffard in Quebec, more than 90 percent of patients
who are committed involuntarily have one or more mental illnesses;
most of the others have both intellectual impairment and a mental illness.

In addition, many of the patients in centres for people with intellec-
tual impairments are fairly elderly people who have no other resource
outside these institutions and have chosen voluntarily to reside there.!8
They would therefore not represent a very high “risk” of belonging to the
group of individuals usually found in the involuntary committal category.

The Yukon and the Northwest Territories did not respond to our
requests for information; consequently, this section contains no statis-
tical description of these regions.

Newfoundiand

Newfoundland has one main psychiatric institution and eight psychi-
atric departments in other hospitals to treat persons with mental disor-
ders. There were 3 896 such patients in 1989-90. Data in table 3.8 were
provided by the Health Research and Statistics Division of the
Newfoundland Ministry of Health.

The Newfoundland Health Research and Statistics Division was
unable to tell us how many involuntarily committed patients were in
that province. However, we were able to establish that fewer than
14 percent of those admitted to institutions, on average, did not get
permission to leave that year. In the three hospitals we studied, however,
no more than 8.3 percent of the patients were involuntarily committed.
The statistics are shown in table 3.9.

Table 3.8

Mental health care in Newfoundland, 1985-86 to 1988-89

Year Admissions Discharges No. remaining
1985-86 4200 3338 862
1986-87 3882 3324 558
1987-88 3389 3365 531
1988-89 3833 3310 523

Source: Brenda Kavanagh, Health Research and Statistics Division, Ministry of Health,
Newfoundland.
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Table 3.9
Involuntary committals in three Newfoundland hospitals, April 1991

%

No. of Involuntary involuntary
Institution patients committals committals
St. Clare’s Mercy Hospital 24 2 8.3
Waterford Hospital 368 28 76
James Paton Memorial Hospital 142 0 0

Sources: Ann D. Hyde, Health Record Analyst, St. Clare’s Mercy Hospital; Dorothy Dalten, Medical
Records Division, Waterford Hospital; Philomena O’Grady, Medical Records Division, James
Paton Memorial Hospital.

Prince Edward Island

All mental health care on Prince Edward Island is provided at
Hillsborough Hospital, which has 190 beds for in-patient care.
According to the hospital’s Division of Aging and Extended Care,
occupancy of available beds is between 93 and 98 percent. Of the 190
beds, 135 are reserved for long-term care. On 31 March 1991, for
example, there was a 94.2 percent occupancy rate, and 11 of the 179
in-patients (6.1 percent) were committed involuntarily (for statistics
on committals in PEJ, see table 3.10).

Nova Scotia

Two institutions in this province are accredited to admit and treat people
needing psychiatric care: the Nova Scotia Hospital and the Cape Breton
Hospital. In total, 435 beds are available (table 3.11), of which 373 are
at the Nova Scotia Hospital.

Using information provided by the Nova Scotia Department of
Health and Fitness at the end of April 1991, we identified 105 of the
373 patients as being committed involuntarily, i.e., 28.2 percent of all
patients receiving psychiatric treatment during this period. The situa-
tion is shown in table 3.12.

New Brunswick

As is the case for Nova Scotia, New Brunswick has two institutions for
treating people who need psychiatric care. Each of these institutions
has just over 300 beds.

It is clear from table 3.13 that patients who are involuntarily
committed are not evenly distributed between the two hospitals. This
is because Centracare has more facilities for admitting individuals under
Lieutenant-Governor’s warrants, whereby the state requires detain-
ment in a hospital.
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Table 3.10
Comnmittals by type in Prince Edward Island, 1986-87 to 1990-91

%

Voluntary Involuntary No. of involuntary
Year committals committals Other patients committals
1986-87 81 56 4 141 40
1987-88 101 52 " 164 32
1988-89 143 107 6 256 42
1989-90 144 102 4 250 4
1990-91 187 17 5 309 38

Source: Michelle White, Medical Records Clerk, Hillsborough Hospital.

Table 3.1

Mental health care in Nova Scotia, 1985-86 to 1989-90

Year No. of beds Discharges
1985-86 456 2712
1986-87 446 2746
1987-88 435 2729
1988-89 435 2764
1989-90 435 2586

Source: Brenda Ryan, Director, Research and Statistics, Department of Health and Fitness,
Nova Scotia.

Table 3.12
Involuntary committals in Nova Scotia, April 1991

%

Voluntary Involuntary No. of involuntary
Institution committals committals patients committals
Nova Scotia Hospital 218 73 291 25.1
Cape Breton Hospital 50 32 82 39.0

Source: Brenda Ryan, Director, Research and Statistics, Department of Health and Fitness,
Nova Scotia.
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Table 3.13
Involuntary committals in New Brunswick, April 1991

%

No. of Involuntary involuntary
Institution patients committals committals
Centracare 301 180 59.8
Centre Hospitalier Restigouche 317 27 8.5

Sources: Susan Black, Manager, Health Records Department, Centracare; Hilda Katan, Health
Records Administrator, Centre Hospitalier Restigouche.

Quebec

Although our study of Quebec psychiatric institutions was incomplete,
it did give us a fairly accurate description of the situation in that
province. With the help of the Ministére de la Santé et des Services
sociaux and the medical records sections in some of these institutions,
we gathered the data shown in table 3.14.

The table presents a reasonable picture of the situation in Quebec.
The estimates given in the footnote were confirmed by a chronological
study at the Centre hospitalier Robert-Giffard, which shows, as indicated
in table 3.15, that over the last seven years there have never been more
than 30 patients confined involuntarily at any one time.

Table 3.14
Involuntary committals in selected Quebec institutions, 28 February 1991

%

In-patient Involuntary involuntary
Institution@ population committals committals
Hépital Douglas 818 10° 12
Louis-Hippolyte-Lafontaine 1964 38 1.9
Mont-Joli 468 1 0.2
Riviére des Prairies 594 0 0.0
Robert-Giffard 1780 21 12
St-Julien 660 0 0.0

Source: Guy Doré, Ministére de la Santé et des Services sociaux du Québec, Direction de la
Santé mentale.

aThe six hospitals listed in this table have 80 percent of the patient population. According to

two officials at the Ministére de la Santé et des Services sociaux, an extrapolation of the data
suggests that the number of patients confined involuntarily is approximately 75-80.

bThis figure was accurate on the date indicated; however, the records department of this institution
reports that the number is usually 15.
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The trend toward deinstitutionalization is confirmed in table 3.16.
In Quebec, throughout the network of psychiatric services, the number
of patients has dropped from 10 519 in 1984 to 9 146 in 1990. This is an
average annual decrease of 229 patients during that period.

Table 3.15
Involuntary committals in Quebec, 31 March 1985-31 March 1991

%

No. of Involuntary involuntary
Year patients committals committals
1985 2207 1 0.5
1986 2100 1" 0.5
1987 2030 1 0.5
1988 1905 8 0.4
1989 1799 8 0.4
1990 1715 21 1.2
19912 1650 23 14

Source: Dr. Louis Roy, Directeur des services professionnels, Centre hospitalier Robert-Giffard.
aFor 1991, data are from 27 March.

Table 3.16
Changes in number of patients in psychiatric hospitals in Quebec,
1 April 1984-1 April 1990

Year No. of patients Annual change
1984 10519 -

1985 10315 -204
1986 10 066 -249
1987 9913 -153
1988 9529 -384
1989 9280 -249
1990 9146 -134

Source: Guy Doré, Ministére de la Santé et des Services sociaux du Québec, Direction de la
Santé mentale.
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Ontario
There are 10 institutions in Ontario accredited to provide services
to individuals with mental illness. On 20 July 1990, 3 561 persons
lived in these institutions, of whom 412 (11.5 percent) were committed
involuntarily. Of the 3 561 patients, 1 806 (50.7 percent) had been
hospitalized for less than one year. On 1 June 1989, the proportion of
patients in these institutions under involuntary committal was approx-
imately 22 percent, or 720 out of 3 276 patients.

As in Quebec, deinstitutionalization efforts have led to a consid-
erable drop in the in-patient population, as shown in table 3.17.

Manitoba

Psychiatric services in Manitoba are provided by three institutions
(table 3.18), serving an average of 700 persons. The statistics available
for voluntary and involuntary admissions are for the year 1989 only.
During that year, 29.4 percent of the admissions to the two hospitals
mentioned in table 3.19 were involuntary (117 of 398). Of the 456
readmissions to these two hospitals, 117 (25.6 percent) were invol-
untary. Research carried out through the Mental Health Division of
the Department of Health showed that at the end of April 1991, 8.9
percent of the patients in the three hospitals (54 out of 607) were
under involuntary committal. The breakdown by hospital is shown
in table 3.20.

Table 3.17
Changes in number of in-patients in psychiatric hospitals in Ontario,
1984-85 to 1989-90

Year No. of in-patients Annual change
1984-85 4372 -
1985-86 4192 -180
1986-87 4163 -29
1987-88 3957 -206
1988-89 3823 -134
1989-90 3561 -262

Source: Roberta Stephens, Policy Analyst Coordinator, Mental Health Facilities Branch.
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Table 3.18

Average annual population of psychiatric hospitals in Manitoba, 1986-89

Institution 1986 1987 1988 1989
BMHC 436.8 406.0 3871 350.0
SMHC 323.7 308.5 295.3 301.2
EMHC 39.3 442 420 41.2

Source: Dr. Anwar Islam, Senior Planning Program Analyst, Mental Health Division.

BMHC =Brandon Mental Health Centre; SMHC = Selkirk Mental Health Centre; EMHC = Eden
Mental Health Centre.

Table 3.19
Number and percentage of voluntary and involuntary admissions and readmissions
in two Manitoba psychiatric hospitals, 1989

% %

Voluntary  Involuntary involuntary ~ Voluntary  Involuntary  involuntary

Institution admissions  admissions  admissions readmissions readmissions readmissions
BMHC 223 58 20.6 241 62 20.5
SMHC 58 59 50.4 100 55 35.5
Total 281 17 294 3 17 25.6

Source: Dr. Anwar Islam, Senior Planning Program Analyst, Mental Health Division.
BMHC =Brandon Mental Health Centre; SMHC = Selkirk Mental Health Centre.

Table 3.20
Involuntary committals in Manitoba psychiatric hospitals as of 1 May 1991

%

No. of Involuntary involuntary
Institution patients committals committals
BMHC 259 12 46
SMHC 308 42 136
EMHC 40 0 0.0

Source: Dr. Anwar Islam, Senior Planning Program Analyst, Mental Health Division.

BMHC =Brandon Mental Health Centre; SMHC = Selkirk Mental Health Centre; EMHC = Eden
Mental Health Centre.

Saskatchewan

Psychiatric care and services in Saskatchewan are divided among
11 institutions, 10 of which provide short-term treatment. The only
institution accredited for long-term care has 209 beds. The other 10
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Table 3.21
Saskatchewan admissions by length of stay and status, 1987-90

%

Short-term Long-term total

Short-term Long-term involuntary involuntary involuntary

Year admissions admissions admissions admissions admissions
1987 4101 18 433 9 10.7
1988 4266 15 442 14 10.6
1989 4224 15 557 9 13.3
1990 4160 16 1020 16 24.8

Source: Dr. Kent Silzer, Senior Program and Policy Analyst, Mental Health Services.

Table 3.22
Proportion of in-patients under involuntary committal by length of stay in
Saskatchewan, 31 March 1991

No. of No. of
No. of short-term % No. of long-term %
short-term involuntary involuntary long-term involuntary involuntary
patients committals committals patients committals committals
268 4 15.3 165 1 0.6

Source: Dr. Kent Silzer, Senior Program and Policy Analyst, Mental Health Services.

together have 352 beds. Both total admissions and involuntary admis-
sions for the years 1987-90 inclusive, by length of stay, are shown in
table 3.21.

A survey of psychiatric institutions confirms that involuntary
committal plays a limited role in this province. On 31 March 1991,
42 patients were considered involuntarily committed. More interest-
ingly, 41 of these were in short-term care facilities. The proportion of
patients under involuntary committal by length of stay on 31 March
1991 is shown in table 3.22.

Alberta

In Alberta, there are 1 965 beds available for persons needing mental
health care. They are divided among a network of 15 general hospitals
(594 beds), two provincial institutions (1 053 beds) and three long-term
treatment centres (318 beds). A survey of these institutions showed that
at the beginning of April 1991, only 239 individuals (12.2 percent) were
under involuntary committal (table 3.23).
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Table 3.23

Involuntary committals in Alberta, April 1991

No. of Involuntary % involuntary
patients committals committals
1965 239 122

Source: Yvonne Collinson, Hospital Mental Health Consultant, Mental Health Division.

British Columbia

Denying the right to vote on the basis of involuntary committal is
currently a problem in British Columbia. The Mental Health Act is under
revision, and the criteria for committal may be less important than the
patient’s ability to pay the costs incurred during a stay at one of the
centres (other than those costs directly related to treatment).

On 30 March 1991, 70 percent of the 900 patients in the principal
psychiatric institution in this province were under “involuntary
committal.” The situation is changing, since in June 1990 this propor-
tion had been 90 percent.

The situation tends to be closer to the norm when you look at the
700 or so patients in the psychiatric departments of the general hospi-
tals. There, the proportion of patients involuntarily committed has been
significantly less (about 25 percent) in the last five years.

In British Columbia, exclusion based on committal would disen-
franchise approximately 800 people, most of whom have chronic
schizophrenia.

CONCLUSION
There is no perfect way to resolve the issue of who can be denied the
right to vote, as demonstrated by the different approaches found in
the electoral laws of various jurisdictions. These laws all reflect a desire
to maintain the right to vote for the greatest possible number of people,
but the change in attitudes and perceptions is far from complete. Like
all laws, electoral laws reflect the evolution of society.

The current climate favours reform of the electoral laws. Canada has
an opportunity to join this trend by supporting fundamental princi-
ples that promote the rights of the individual. Accordingly, the objec-
tives of the Canada Elections Act must include the presumption of
competence and the promotion of individual autonomy, as these are
the guiding principles behind the movement toward greater integration
into society of people with mental disorders or intellectual impairment.
The right to vote falls within these objectives as a means to “make
choices and assume the responsibility for one’s own personal, social
and economic life” (Quebec, Ministére de la Santé 1988, 14).
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There are those who fear that minimal restrictions on the right to
vote will leave an easily influenced group of new voters vulnerable
to manipulation. Although we are well aware of this risk, those with a
mental disorder are not the only people who can be manipulated. The
Canadian electoral system is based, above all, on the integrity of those
who take part in it. The experience of Quebec, Ontario and Manitoba,
although very recent, shows that those with mental disorders are quite
capable of becoming voters without being unduly influenced. Our
primary concern is respect for fundamental human rights, and we agree
with what Bergeron (1981, 194) says: “It is better, in our opinion, to be
concerned with the rights and guarantees whereby individuals are
protected from interdiction or confinement ... without justification. If
all formalities and precautions are taken to avoid arbitrary and unjust
actions in these domains, the consequent loss of the right to vote should
not concern us.”

The issue of voting rights is an emotional one. Even more prob-
lematic is the inconsistency of the most frequently advanced premises
behind the issue discussed here: Does the need for a guardian always
signify an incapacity to vote? Likewise, does the crisis that leads to
involuntary committal necessarily deprive an individual of the judge-
ment required to perform all acts? A negative response to these two
questions is perhaps the appropriate one under the circumstances. One
would have to agree that this issue continues to evolve in a grey area
and that compromise is necessary. Imposing a test of competency implies
that persons with mental disorders do not have an a priori ability to
vote. In addition, testing does not accurately demonstrate the compe-
tence of a person, unless it is a test that is specific to the electoral process.
Such a test would involve considerable expense and contribute to a
system that promotes inequality among individuals. We admit that the
proposed exclusion criteria also contain their share of subjectivity by
relying on medical or legal decisions. These medical decisions, in the
case of involuntary committal, must nevertheless adhere to a strict
framework that is part of a “positive developmental trend that has
moved the doctor-patient relationship away from a traditional one of
authority and dependence to one of mutual participation” (Garneau
and Diener 1988, 49).

As for individuals committed under Lieutenant-Governor'’s
warrants, the recent decision in the Swain case finally ensures that
a person will not have an unnecessarily lengthy committal. As empha-
sized by Chief Justice Lamer, the past is not necessarily responsible for
the future, and the danger represented by a person at the time of a
misdeed may be absent during the committal period. Under the same
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logic, there may not be an absolute link between the warrant issued by
the Lieutenant-Governor and the inability to vote.

The two proposed forms of exclusion are certainly not flawless.
However, they conform with the two guiding principles determined
by the ideological foundations of the Canadian electoral system and
by the parameters imposed by the Canadian Charter of Rights and Freedoms.
They also answer the greatest criticism of the current system: the denial
of the right to vote would no longer rely solely on the illness, but also
on the individual’s capacity to exercise this right.

Despite our best efforts, we could not estimate accurately how
many people would be deprived of the right to vote under the proposed
criteria. Most of the information we collected in our survey did not
distinguish statistically between involuntary committal resulting from
a Lieutenant-Governor’s warrant and that resulting from a behavioural
crisis. For New Brunswick, for example, it was impossible to determine
the status of the 180 persons who were under involuntary committal
at Centracare on 5 April 1991.

Despite this confusion, we maintain that the exclusion criteria
proposed here provide for carefully circumscribed limits on both proce-
dures and the number of persons affected. The figures in table 3.24 tend
to confirm these views.

Table 3.24
Estimated number of individuals affected by proposed exclusions from the right
to vote

Lieutenant-Governor's Involuntary

Jurisdiction warrants committals
Newfoundland 7 30
Prince Edward Island 4a "
Nova Scotia 13 105
New Brunswick 9 207
Quebec 414 80
Ontario 405 412
Manitoba 34 54
Saskatchewan 22 42
Alberta 74 239
British Columbia 142 700
Total 1124 1800

aEstimate given by the research centre at the Institut Philippe-Pinel.
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A new elections act cannot be adopted without administrative
pitfalls causing implementation difficulties. Among these is the neces-
sary disclosure of the contents of medical files in order to separate the
fit from the unfit. Should privacy have priority over the establishment
of voters lists? This issue was raised to a certain extent in Manitoba
when voters with mental disorders were enfranchised. The position of
civil liberties organizations was that granting persons the right to vote
should be pursued, even if it meant access to private medical files.

We can only conclude with the wish that the right to vote be granted
to persons with mental disorders, in accordance with the democratic
rights guaranteed under the Canadian Charter of Rights and Freedoms,
with the exception of those people who, for reasons defined by provin-
cial mental health acts, are deprived of their liberty because of invol-
untary committal and those who, under sections 614-19 inclusive of
the Criminal Code, are committed under a warrant issued by the
Lieutenant-Governor.

ABBREVIATIONS
am. amended (by)
App. Div. Appellate Division
B.C.LR British Columbia Law Reports
c chapter
FC. Federal Court Reports
F. Supp. Federal Supplement
N.J. Super. New Jersey Superior Court Reports
RS.A. Revised Statutes of Alberta
R.S.B.C. Revised Statutes of British Columbia
RS.C. Revised Statutes of Canada
RSM. Revised Statutes of Manitoba
R.S.N. Revised Statutes of Newfoundland
R.S.N.B. Revised Statutes of New Brunswick
RS.NS. Revised Statutes of Nova Scotia
R.S.O. Revised Statutes of Ontario
RS.P.EL Revised Statutes of Prince Edward Island
R.S.Q. Revised Statutes of Quebec

R.S.S. Revised Statutes of Saskatchewan
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RS.Y. Revised Statutes of the Yukon
S.A. Statutes of Alberta

SC. Statutes of Canada

SCC: Supreme Court of Canada
S.M. Statutes of Manitoba

SINS Statutes of Newfoundland
S.N.B. Statutes of New Brunswick
SN.W.T. Statutes of the Northwest Territories
S.0. Statutes of Ontario

S0. Statutes of Quebec

S.S. Statutes of Saskatchewan

s(s). section(s)

T.D. Trial Division

NOTES

This study was completed in May 1991.

In this study, quoted material that originated in French has been translated
into English.

il

2

The intelligence quotient (IQ) is one tool used to define categories of intel-
lectual impairment. The parameters for each category are as follows:

Normalcy: 1Q = 70-110

Slight impairment: IQ = 55-70
Moderate impairment: IQ = 40-55
Severe impairment: IQ = 20-40
Profound impairment: 1Q = 0-20

This figure, released in 1976, is an estimate of the number of persons affected
by the repeal of section 51(f) of the Canada Elections Act. Although over the
last 20 years there has been a marked tendency toward deinstitutionaliza-
tion, Statistics Canada (1989) still reports that more than 58 000 beds are avail-
able for patients receiving mental health care across the country.

The restrictive aspect of the Canada Elections Act was revealed in the 1984
election when patients at the Rideau Regional Centre in Ottawa had to
present a medical certificate stating that despite their residency in a psychi-
atric institution, under the terms of the Canada Elections Act they had no
mental disease. Thus, section 14(4)(f) (now section 51f) was moving toward
the case-by-case era.

The list of these groups also included the following organizations:
British Columbians for Handicapped People, the Alberta Committee of
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10.

11.

12.

13.

14.

15.

Consumer Groups of Handicapped People, the Saskatchewan Voice of
the Handicapped, and the Psychiatric Patient Advocate Office.

This refers specifically to Marie-Michele Bédard, Clifford Stacey, Tom
Last, Eldon Hardy and the Public Trustee of Quebec, Lucienne Robillard,
acting as guardian ex officio of the person and over the property of Gilles
Hawey, incapable, and Denis Duval, incapable.

For a detailed overview of case law concerning disqualification from the
right to vote and specifically concerning individuals with a mental disorder,
see: “Mental Disability and the Right to Vote” (1979).

These statistics, reported by the Chief Electoral Officer of Ontario, Warren
Bailie, are based on statistics compiled in Ontario Election Returns, 1987.

Le Relevé des suffrages, published following the 11 September 1990 provin-
cial election, showed that of the 104 ballots received, three came from staff
members living at one of these three centres.

Reported in a document written by Judy Thompson, Elections Operations
and Communication Officer for Elections Manitoba.

Of the 2 050 patients in this institution, 1400 are under guardianship and
thus are deprived of the right to vote, as stipulated in the Quebec Election
Act. The number on the voters list is thus 373 out of 650, or
57.4 percent. We do not know the number of patients at the Centre hospi-
talier Robert-Giffard who are under guardianship, so our results are clearly
limited and inaccurate.

Opinion of Raymond C6té of the Centre hospitalier Robert-Giffard in
Quebec, reported by Paul Roy in La Presse (6 November 1988).

St. Thomas Psychiatric Hospital, St. Thomas, Ontario. The authors do not
give precise information on the mental condition of the patients
or on their status within the institution.

This is the term used in Quebec for involuntary committal, discussed later
in this study.

The first of these systems, advisorship for adults, is intended for persons
generally capable of taking care of themselves and managing their assets
but who need temporary assistance or advice in certain aspects of
managing their affairs. Tutorship for persons of full age is designed for
persons who are partially or temporarily incapable of taking care of them-
selves and managing their assets. Re-evaluation of these two forms of
protective supervision is mandatory every three years. Finally, guardian-
ship for adults is a type of protective supervision reserved for those who
are totally and permanently incapable of taking care of themselves and
managing their assets. In these cases, the files are re-evaluated every
five years.

According to the opinion of Dr. Jacques Lesage (1991), psychiatrist at the
Institut Philippe-Pinel in Montreal, reported in Le Soleil.
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16. In Newfoundland, the provisions of the Mental Health Act apply to all
hospitals.

17. Opinion expressed during a telephone interview with Dr. Louis Roy,
director of professional services at the Centre hospitalier Robert-Giffard
in Quebec.

18. On 31 March 1991, 612 of the 1 800 patients at the Louis-Hippolyte-
Lafontaine Hospital in Montreal were in psycho-geriatric units and a recep-
tion centre. The average ages of patients in these two units were 66.9 and
75.2 years, respectively. The average age of the total population was 54.2
years in 1990-91.
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POLITICAL RIGHTS
OF PUBLIC SERVANTS
IN THE POLITICAL
PROCESS

</

Patrice Garant

THE ROYAL COMMISSION on Electoral Reform and Party Financing
studied two important issues. The first concerns the right of eligibility
of public servants to run for office and relates directly to the Canada
Elections Act. The second does not come directly under the Act, but
concerns the involvement of public servants in partisan political activ-
ities during election periods. These two matters are governed by sections
32 to 34 (formerly section 32) of the Public Service Employment Act. They
have been the subject of litigation, especially in July 1988 before the
Federal Court of Appeal. The Supreme Court granted permission to
appeal. The government reacted on 30 August 1988 by tabling Bill C-
157 in the House of Commons. The bill proposed to add to the Public
Service Employment Act a Part IV entitled “Political Rights.”

The Ontario Law Reform Commission studied these issues in its
1986 report. The issues have also been the subject of legislative reforms
at the provincial level, especially in Quebec and Nova Scotia.

Finally, there is the Canadian Charter of Rights and Freedoms. Section
3 of the Charter has an impact on the right of candidacy and eligibility,
and section 2 on the right to freedom of expression in matters of party
and electoral politics.

Our goal is to review the status of these issues as of 1990 by studying
the following areas:
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* the jurisprudence of the Federal Court of Canada with respect
to sections 32 to 34 of the Public Service Employment Act;

¢ Bill C-157 of 30 August 1988;

¢ the situation in each of the Canadian provinces;

¢ the position and recommendations of the Ontario Law Reform
Commission (1986);

e the impact of the liberalization of political rights resulting from
the Quebec Public Service Act of 1983; and

* the impact of the Canadian Charter of Rights and Freedoms and the
requirements of section 1 of this Charter (reasonable and justifiable
restrictions within the framework of a free and democratic society).

NEUTRALITY OF THE PUBLIC SERVICE AND POLITICAL
FREEDOM OF PUBLIC SERVANTS

In 1987, the Supreme Court of Canada stated that the principle of public
service neutrality is based on a “constitutional convention.” The Court
noted that the most fundamental convention “is probably the principle
of responsible government which is largely unwritten, although it is
implicitly referred to in the preamble of the Constitution Act, 1867”
(O.P.S.E.U. 1987, 38).

The Court then recognized the public service as an essential element

of the governmental apparatus:

It can similarly be said that the public service in Ontario is a part of
the executive branch of the government of Ontario. The ministers and
the executive council of Ontario would be powerless and quite inca-
pable of administering the province if they were deprived of the public
service and left to their own device. The government of a large modern
state is impossible to manage without a relatively large public service
which effectively participates in the exercise of political power under
the supervision of responsible ministers. (O.P.S.E.U. 1987, 42)

The Court also recognized the provisions of the Public Service

Employment Act concerning the political neutrality of public servants
as having constitutional force, making such neutrality an essential
condition for the very existence of responsible government:

It is clear to me that those provisions are constitutional in nature in
the sense that they bear on the operation of an organ of government
in Ontario and that they impose duties on the members of a branch
of government in order to implement a principle of government. The
organ of government is the Ontario Public Service. The duty is the
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one imposed upon the members of the public service to abstain from
the political activities contemplated by the impugned provisions. The
principle of government is the impartiality of the public service consid-
ered as an essential prerequisite of responsible government. (O.P.S.E.UL
1987, 41)

Nevertheless the Supreme Court reaffirmed, in the Fraser decision
of 1985, that freedom of expression in political matters, in other words,
“ ‘freedom of speech’ is a deeply-rooted value in our democratic system
of government. It is a principle of our common law constitution, inher-
ited from the United Kingdom by virtue of the preamble to the
Constitution Act, 1867” (Fraser 1985, 462).1

The Court returns to the importance of freedom of expression in
other judgements, especially in the cases of Ford (1988), Slaight
Communications (1989) and Irwin Toy (1989). In the Ford (1988) decision,
the Court unanimously reaffirmed its statement in the R W.D.S.U. judge-
ment (1986), which is that freedom of expression constitutes “one of
the fundamental concepts that has formed the basis for the historical
development of political, social and educational institutions of Western
society” (R.W.D.S.U. 1986, 583).

In Ford v. Quebec (Attorney General) (1988), the Court quoted with
approval the following extract from an article by Thomas Emerson:
“The values sought by society in protecting the right to freedom of
expression may be grouped into four broad categories. Maintenance
of a system of freedom of expression is necessary (1) as assuring indi-
vidual self-fulfillment, (2) as a means of attaining the truth, (3) as a
method of securing participation by the members of the society in social,
including political decision-making, and (4) as maintaining the balance
between stability and change in society” (Emerson 1963, 878, cited in
Ford 1988, 766).

If these objectives are applied to the particular category of citizens
who are public servants, it is easy to understand the importance of
maintaining a system of free expression for them also. According to
Professor Emerson (1970), freedom of expression is not only a political
value but also an essential part of human dignity.

Freedom of expression is therefore confronted with the principle of
public service neutrality, which also has a constitutional value. According
to Mr. Justice Beetz of the Supreme Court of Canada, both are “called for
by the structural demands of the Constitution” (O.P.S.E.U. 1987, 57).

Prior to the Canadian Charter of Rights and Freedoms, the Supreme
Court of Canada had clearly established that we are confronted with two
fundamental constitutional values: on the one hand, freedom of
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expression, and on the other, the requirement of neutrality for the public
service. With the Charter, as Mr. Justice Beetz gives us to understand,
we can expect a reinforcement of political rights: “I should perhaps
add that issues like the last will in the future ordinarily arise for consid-
eration in relation to the political rights guaranteed under the Canadian
Charter of Rights and Freedoms, which, of course, gives broader protec-
tion to these rights and freedoms than is called for by the structural
demands of the Constitution” (O.P.S.E.U. 1987, 57).

RIGHTS AND DUTIES OF PUBLIC SERVANTS WITH RESPECT
TO ELECTORAL POLITICS

In the Federal Government

The main statutory provisions concerning the rights and duties of public
servants in electoral politics are sections 32 to 34 of the Public Service
Employment Act:

32. For the purposes of sections 33 and 34, “candidate” means a
candidate for election as a member of the House of Commons, a
member of the legislature of a province or a member of the Council
of the Yukon Territory or the Northwest Territories.

33. (1) No deputy head and, except as authorized under this
section, no employee, shall

(@) engage in work for or against a candidate;

(b) engage in work for or against a political party; or

(c) be a candidate.

(2) A person does not contravene subsection (1) by reason only of
attending a political meeting or contributing money for the funds of
a candidate or of a political party.

(3) Notwithstanding any other Act, on application made to the
Commission by an employee, the Commission may, if it is of the
opinion that the usefulness to the Public Service of the employee in
the position the employee then occupies would not be impaired by
reason of that employee having been a candidate, grant to the employee
leave of absence without pay to seek nomination as a candidate and
to be a candidate for election, for a period ending on the day on which
the results of the election are officially declared or on such earlier day
as may be requested by the employee if the employee has ceased to
be a candidate.

(4) Forthwith on granting any leave of absence under subsection
(3), the Commission shall cause notice of its action to be published in
the Canada Gazette.
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(5) Anemployee who is declared elected as a member of the House
of Commons, of the legislature of a province or of the Council of the
Yukon Territory or the Northwest Territories thereupon ceases to be
an employee.

34. (1) Where any allegation is made to the Commission by a
person who is or has been a candidate that a deputy head or employee
has contravened subsection 33(1), the allegation shall be referred to a
board established by the Commission to conduct an inquiry at which
the person making the allegation and the deputy head or employee,
or their representatives, shall be given an opportunity to be heard.

(2) The Commission, on being notified of the decision of the board
on an inquiry into an allegation conducted pursuant to subsection (1),

(a)in the case of a deputy head, shall report the decision to the

Governor in Council who may, if the board has decided that
the deputy head has contravened subsection 33(1), dismiss the
deputy head; and

(b)in the case of an employee, mayj, if the board has decided that

the employee has contravened subsection 33(1), dismiss the
employee.

(3) In the application of this section to any person, the expression
“deputy head” does not include a person for whose removal from
office, otherwise than by the termination of his appointment at plea-
sure, express provision is made by this Act or any other Act.

By virtue of these sections, public servants are forbidden to participate
in the political activities of a candidate or political party either at federal
or provincial levels. This applies both during and between elections.
In fact, public servants are forbidden to work for a candidate during the
period leading up to an election, and for a political party, whether an
election has been called or not. Under section 33(2) of the Act, this ban
does not cover attendance at political meetings or financial contribu-
tions to a candidate or party. Public servants are, however, forbidden
to be candidates without having first asked and received the permis-
sion of the Public Service Commission. Permission is usually refused
for upper-echelon public servants (Dussault and Borgeat 1986, 348). It
can also be noted that even if the public servant has the right to resume
her or his position if not elected, election means exclusion from the
public service since, at the end of the term of office, the public servant
does not have the right to take up the position again.

The application of these provisions has been the subject of several
disputes before the Public Service Staff Relations Board. In the case of
Brewer (1979), a senior employee of the Customs Service wished to be a
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candidate for the New Democratic Party (NDP) in elections in New
Brunswick. Before announcing his candidacy, Mr. Brewer notified the
Board of his intentions and at the same time requested a leave without
pay. The Board refused to grant it, and his subsequent appeal (Brewer
1980) was also rejected. The Board'’s refusals did not alter Mr. Brewer’s
determination. He was finally named the NDP candidate. In spite of warn-
ings that seeking election could cost him his job, nothing could make him
change his mind. As it happened, he was not elected. He was, however,
dismissed from the job for having committed a serious disciplinary error.
The Public Service Staff Relations Board concluded that a severe penalty
was necessary, but changed the dismissal to a one-year suspension.

The Canada Elections Act also prohibits federal public servants from
becoming candidates in federal elections. Sections 77 and 78 of this Act
(the former section 21) state who is ineligible, including

f) every person who accepts or holds any office, commission or
employment, permanent or temporary, in the service of the
Government of Canada at the nomination of the Crown or at the nomi-
nation of any of the officers of the Government of Canada, to which
any salary, fee, wages, allowance, emolument or profit of any kind is
attached, during the time he so holds that office, commission or
employment.

Section 78 of the Act adds, however, that:
(1) Paragraphs 77(c) and (f) do not render ineligible ...

g) anemployee, as defined in the Public Service Employment Act, who,
under that Act, has been granted and is on leave of absence without
pay to seek nomination as a candidate and to be a candidate at an
election.

Federal public servants are therefore doubly forbidden the right
to be a candidate in a federal election, since they are liable to be dismissed
if they become candidates. In addition, the very right to become candi-
dates is denied them, since the Act makes them ineligible. This situa-
tion may, however, be avoided if the public servant makes a formal
request and obtains leave from the Public Service Commission.

In Quebec
Quebec’s Charter of human rights and freedoms establishes very broad
rights, especially freedom of opinion, expression, association, the right
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to vote and to be a candidate in any election, as well as the right to the
protection of privacy. These rights and freedoms are exercised with
respect to the democratic values of Quebec as stipulated in section 9 of
its Charter.

The 1983 Public Service Act contains three important provisions
with respect to the political freedom of public servants:

10. A public servant shall be politically neutral in performing
his duties.

11. A public servant shall act with reserve in any public display
of his political opinions.

12. Nothing in this Act prohibits a public servant from being a
member of a political party, attending a political meeting or making,
in accordance with the law, a contribution to a political party or a
local association of a political party or to a candidate in an election.

The first provision stipulates that in exercising his or her duties, the
public servant must “demonstrate political neutrality.” Note that the law
implicitly provides that when not on duty, the public servant recovers
full political freedom. It is only when on duty that the public servant
must not express opinions, or even modify behaviour toward clients for
political reasons.

The second provision stipulates that public administrators must
“demonstrate reserve” when expressing political convictions in public.
Thus, even outside working hours, a Quebec public servant must show
moderation in his or her speech. The effect of this section is also linked
to a regulation requiring a public servant to seek authorization for any
public communication, be it verbal or in writing, directly connected to
his or her work or organization’s activities. If the comments in question
concern other spheres of government activity, no authorization is neces-
sary. However, the public servant must show moderation in expressing
any political opinion.

A third provision establishes the right of public servants to engage
actively in political activities. This recognizes their right to belong to a
party, to make financial contributions to a party or to party authorities,
to attend political meetings, and, as well, to be candidates for public
elective office. This provision follows the rationale of the sections of
the Quebec Charter of human rights and freedoms.

“State administrators,” that is to say, very highly placed public
servants such as the deputy head, associate or assistant deputy head and
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the president and vice-president of the Office des ressources humaines
(Human Resources Board), have the same rights and duties as the others
except for the right to be a candidate in any election whatever.

Sections 24 and following of the Public Service Act establish in addi-
tion the means of exercising the right to be a candidate. The law estab-
lishes first of all that any public servant has the right to a leave without
pay if he or she wishes to be a candidate for an elective public office.
Candidates in municipal or school board elections may also be granted
leave. The law establishes that if a public servant is not chosen as a candi-
date or elected, the public servant has the right to resume her or his
position within 30 days. If elected to Parliament or any other elective
office, the public servant has the right by law either to a complete leave
or a partial leave as needed. At the end of the term of office, the employee
in question will have the right by law to resume his or her position in
the same category. The public servant can also require a new assess-
ment of his or her fitness for a position. When a public servant is elected
as a member of the National Assembly, leave is valid for the entire term
of office. In the case of other offices, such as federal member of Parliament,
the leave is valid for only one term. Even the official agent of a candi-
date in a provincial election can benefit from a similar leave.

To these provisions can also be added collective agreements that can
sometimes establish similar measures (Dussault and Borgeat 1986, 349).
In the same way, the Quebec laws may also sometimes affect the polit-
ical freedoms of certain public servants. Thus the Election Act of 1989
requires every employer to grant electoral leave without pay to any
employee who is a candidate or intends to be a candidate, or is acting
as the official agent of a candidate. This employee keeps the right to
resume her or his position as well as other rights as a worker, and can
complain to the labour commissioner about violations to the Labour
Code. Moreover, section 498 of the same Election Act forbids employees
of the chief electoral officer to “engage in partisan work.” Another law
specifically forbids a deputy public prosecutor, “under pain of
dismissal,” from being a “candidate in any federal, provincial, munic-
ipal or school election,” or from engaging “in any partisan activity in
favour of a candidate or political party” (Quebec, An Act respecting
Attorney General’s Prosecutors, s. 8).2

In a general way, if a parallel is drawn between federal measures
and Quebec laws, it is evident that the latter were much more liberal
than the former, up until the Supreme Court judgement in Osborne that
quashed the ban on participation at any time in partisan activities for
activities either on the federal or the provincial scene (Osborne 1991). As
well, the combined effect of the Public Service Employment Act and the
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Canada Elections Act makes it extremely difficult for a federal public
servant to be an election candidate. In Quebec, public servants are not
forbidden to participate in partisan activities; they are simply restrained
by a secondary obligation imposed by the legislation. Similarly, Quebec
law fully recognizes a public servant’s right to be a candidate in an
election. In this respect, the Quebec policy on leave can only encourage
increased participation in the democratic process. There is no doubt
that it conforms more closely to the Canadian Charter of Rights and
Freedoms, discussed in the section that follows.

In Ontario

The Public Service Act (1980) distinguishes between two categories or
classes of government agents with respect to political rights: ordinary
public servants and officials (mainly managerial personnel) in the restricted
category within the meaning of section 21 of Regulation 881 (1980).

Under section 12(1)a of the Act, a government official cannot be a
candidate in a provincial or a federal election. However, an ordinary
public servant may request the Lieutenant Governor in Council or the
minister responsible for leave without pay, which must be granted. The
Act specifies the length of this leave. If the public servant who is a
candidate is elected, he or she must resign immediately from the public
service. However, if the term of office is completed within five years,
she or he may re-enter the public service in the position formerly held,
or in another position for which she or he is qualified.

A public service official or deputy head (Ontario, Regulation 881,
schedule 2) who wishes to become a candidate must simply resign with
no right of returning to a job, or face dismissal. In a 1973 decision, the
divisional court confirmed a decision of the Public Service Grievance
Board validating the dismissal of a deputy public prosecutor who had
been a candidate in a federal election (Dick 1973).

Leave without pay is available only to the public servant who is
already a candidate, not to the public servant seeking to become one.
During the period preceding the formal announcement of candidature,
a public servant may obtain special leave at the discretion of superior
authority, according to section 74 of Regulation 881. The Public Service
Commission publishes guidelines to clarify the rights and obligations
of public servants in these matters (1985, 6).

All public servants are forbidden to solicit political contributions,
except those on electoral leave (Ontario, Public Service Act, s. 12(1)b).

All public servants are also forbidden to do “canvassing” (that is,
engage in partisan political activity) during election periods. At any
other time, all public servants except for top-level managers (deputy
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heads and others; see Ontario, Regulation 881, schedule 2) are allowed
to undertake partisan political activity. Jurisprudence of the Public
Service Grievance Board has insisted on the distinction between these
two categories. An ordinary public servant can be president of a local
riding association of a political party without violating either the letter
or the spirit of the law (McKay 1981).

During working hours, the Act forbids any partisan political activity
(s. 15). Similarly, a government employee, of whatever rank, may not
associate his or her position in the public service with any political
activity (Ontario, Public Service Act, s. 12(1)c). However, a public servant
on electoral leave may mention his or her title as a public servant.

Finally, section 14 of the Act is the most problematical as concerns
freedom of expression in political and electoral matters: “[A] civil servant
shall not at any time speak in public or express views in writing for
distribution to the public on any matter that forms part of the platform
of a provincial or federal political party.”

First of all, this restriction applies only to “civil servants” or depart-
mental employees, and not to all Crown employees. In addition, it
extends beyond the election period since it concerns the political
programs of federal and provincial parties. This is a partial muzzling
of political expression that is of doubtful constitutionality.

In the Atlantic Provinces

While New Brunswick has provisions similar to the federal Act (New
Brunswick, Civil Service Act, s. 27),? the Civil Service Act of Nova Scotia
is characterized by certain features. Before 1987, section 34(1) of the
Nova Scotia law forbade all partisan work in a federal or provincial
election. Public servants were also forbidden to solicit or receive polit-
ical contributions.

The law said nothing about whether a public servant could obtain
electoral leave, but the House of Assembly Act stipulated that a public
servant is ineligible unless she or he resigns.

Since 1987 the law has distinguished public servants from “polit-
ically restricted employees,” those in a “managerial or confidential
capacity” as described in section 11 of the Civil Service Collective
Bargaining Act. Any ordinary public servant may be a candidate in an
election, work for a political party and make financial contributions to
a party. However, unless the public servant is on electoral leave, she or
he may not solicit funds, publish or publicize partisan positions, place
policies related to employment in a partisan context, engage in poli-
tics during working hours, publicize or distribute publications or other
material of a partisan nature in the workplace or during working hours.
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The public servant who wishes to be a candidate must first obtain leave
without pay from the Commission and from the deputy head. This
leave must be granted and may begin before the date the election writ
is issued.

Elected candidates have the right to an extension of leave without
pay until their re-election. If they are no longer a candidate or are not
re-elected, they have the right to resume their positions or those of an
equivalent level if their positions have been filled or abolished.

We should mention the fact that, while the Nova Scotia law is quite
generous for ordinary public servants, there is a fairly long list of those
in the restricted category.

In Prince Edward Island before 1988 the prohibition of all partisan
political activity was quite general and even included making or
receiving partisan financial contributions. Since then, the law has distin-
guished ordinary public servants from “restricted employees,” namely
the officers (Prince Edward Island, Civil Service Act, s. 38). An ordinary
public servant may join a political party, be a candidate in an election
and engage in political activities, provided that these do not interfere
with his or her duties as a public servant. To become a candidate, the
public servant must request leave without pay from the deputy head,
who may refuse if he or she believes that it would “seriously undermine
the ability of the government to deliver a necessary or essential service
to the public” (s. 40). The public servant can appeal a refusal before an
appeal board established by regulation. Electoral leave applies to the
first term of elective office.

It should be pointed out that public servants in the “restricted”
category may not engage in any partisan political activity.

In Newfoundland, a 1975 Order in Council regulates the political
activity of public servants. In general, all partisan political activity is
forbidden at all times. A public servant may become a candidate
provided she or he resigns. If elected, the person may at a later date
request permission to resume the position, but the government has no
obligation in this regard.

In the West

Manitoba

The Civil Service Act of Manitoba (s. 44, a provision existing since 1974)
recognizes the right of all public servants, other than deputy heads or
other categories designated by regulation, to declare themselves candi-
dates in a federal or provincial election, or to support a candidate. It
also recognizes public servants' right to express, in writing or orally,
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opinions on election issues provided they do not divulge information
obtained in the course of their duties.

A public servant may obtain electoral leave without pay from the
minister responsible for granting it in order to seek nomination as a
candidate or election to office. If not elected, the public servant has the
right to resume the position if he or she makes a request within 90 days
from the date of the election results. If elected, the public servant has
the right to leave without pay for five years in order to fill his or her elec-
tive mandate.

Finally, the law prohibits any solicitation of funds for a party or
a candidate.

Saskatchewan

The Public Service Act begins by forbidding any political pressure on
public servants, then forbids them to engage in any form of political
activity at work. As well, a public servant is forbidden to engage at any
time in political activities in such a manner “as to impair this useful-
ness in the position in which he is employed” (s. 50).

Any public servant who wishes to become a candidate in an elec-
tion may obtain a leave without pay of 30 days before the date of the elec-
tion. In practice, a longer period of leave is normally granted. It sometimes
even happens that a leave is granted so that a public servant may partic-
ipate in an election campaign without actually being a candidate.

In Saskatchewan, electoral leave ceases the day the candidate is
elected, unless the election is contested and annulled.

Alberta

In Alberta the Code of Conduct and Ethics for the Public Service (15 May
1978, 1215) that regulates this matter is a quasi-regulation. It distin-
guishes between two levels: officers or “executive managerial
employees,” and other public servants. However, both categories are
not allowed to participate directly in soliciting election funds.

The Code forbids officers to be candidates in any federal or provin-
cial election. This ban is apparently interpreted as extending to any
public participation in party politics.

Ordinary public servants may, on the other hand, obtain a leave
without pay during the regular election period. A candidate who is not
elected has the right to resume his or her position. If elected, the person
ceases to be a member of the public service.

The Code forbids public servants only to make public declarations,
either written or oral, which would transmit information in violation of
the oath of office that they take under section 29 of the Public Service Act.
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British Columbia

In this province, the political freedom of public servants is regulated
either by collective agreements or by the Master Agreements, three in
number, or, in the case of managers, by a regulation of the Treasury Board.

The collective agreement establishes a public servant’s right to
public action subject to the oath of office prescribed by the Public Service
Act. If a public servant wishes to become a candidate, she or he has the
right to a leave without pay for a maximum of 90 days. If elected, the
public servant has the right to a five-year leave.

As for managers, Regulation 508/79, no longer in force, used to
establish that before seeking a “public position,” written approval from
the Public Service Commission was required. This body had to make
sure that there was no conflict of interest between the public servant’s
duties and the post that he or she was seeking. If there was no conflict,
the Commission could order the minister concerned to grant the leave
without pay. The candidate who was elected had the right to a five-
year leave without pay.

In the Territories

In the Yukon, under the Public Service Commission Act (ss. 160-70) and
the Public Service Regulations, any public servant may request a leave
without pay to be a candidate in a federal or territorial election. Before
1987, the Public Service Commissioner was obliged to grant this when-
ever the needs of the service permitted it. Since 1987, a public servant
has only had to give his or her deputy head written notice. The Public
Service Regulations are, as far as we know, the only texts in Canada
that use the expression “political leave” (s. 180). Only deputy heads
are not eligible for this leave.

Apart from deputy heads, any public servant may engage in partisan
political activities during a federal election. For a territorial election,
officers and “confidential” employees as well as deputy heads are
forbidden all partisan activity; this is not so for ordinary public servants.

A public servant who obtains electoral leave must nevertheless
abstain from divulging information obtained in the exercise of duty
and from publicly criticizing government policies in which she or he
participated as a public servant.

Finally, all public servants who engage in political activities cannot
solicit partisan contributions. Nevertheless, with the exception of deputy
heads, public servants may make partisan contributions. All public
servants must abstain from partisan politics during working hours.

In the Northwest Territories, the Public Service ruling distinguishes
the category of “restricted employees” from other public servants.
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Any public servant, whatever his or her category, may attend
political meetings, be a member of a party and make partisan finan-
cial contributions.

Any public servant other than those in the restricted category may
obtain electoral leave by making a written request. Those in the restricted
category may also request leave, but the minister will grant it only if
convinced that “the employee’s absence will not seriously interfere
with the operation of the public service.”

The ruling enumerates the activities forbidden respectively to ordi-
nary public servants and to those in the restricted category. For example,
the ruling mentions bans on soliciting funds for a party or candidate, on
engaging in politics at work, on using government equipment or
resources for partisan purposes, on distributing literature or other promo-
tional material in the offices of the administration, on publicly criticizing
government policies related to one’s duties except when on electoral
leave, and on acting as official agent of a party or a candidate. In addi-
tion, an officer in the restricted category may not publicly discuss issues
related to the programs of the parties and the candidates, participate in
a meeting as a voting delegate, act as executive officer of a federal party
or association, campaign or actively work for a party or a candidate.

It is worth noting here the effort made by the Northwest Territories
government to specify precisely which activities are permitted and
which are forbidden.

THE IMPACT OF THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS
The preceding sections have reviewed the judicial framework that
surrounds the exercise of political freedom by public servants. In doing
this, we have established the constitutional principle that a “neutral”
public service is necessary, and specified the exact context of this concept.
We have also examined the nature of the restrictions on government
employees. The second stage of the study ascertains the compatibility
of the limitations imposed on the political freedom of public servants
with the rights guaranteed by the Canadian Charter of Rights and Freedoms.

Relevant Constitutional Provisions

Has the very nature of our political system been profoundly modified
by including in our Constitution a charter of rights and freedoms guar-
anteeing respect for each person’s fundamental rights? Has this affected
some of the principles on which this political system was based?
Certainly the absolute sovereignty of Parliament, cornerstone of a demo-
cratic system inspired by the British one, has been reduced, inasmuch
as the role bestowed on the courts now charged with constitutional
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matters has been increased. Thus, measures that have had their consti-
tutional validity doubted in the past are once again thrown into ques-
tion by the Canadian Charter of Rights and Freedoms. An example is the
concept of political neutrality in the public service and the measures
taken by legislators to ensure it. Before the adoption of the Charter, this
situation could not be contested, except, of course, as regards the divi-
sion of legislative competence that is a feature of federalism. Thus, the
Supreme Court of Canada ruled in 1987 that a provincial legislature is
constitutionally competent to make laws regarding the provincial public
service, including the right to make regulations restricting the political
freedom of public servants, even when these apply in federal areas.*

In spite of the Charter and by virtue of it, parliamentary sovereignty
may nevertheless be strengthened by the effect of the derogatory clause
of section 33, according to which Parliament or a legislature may formally
declare that a specific law will apply “notwithstanding a provision
included in section 2 or sections 7 to 15 of this Charter” (Tassé 1989,
116ff., on the scope of section 33). Parliament could indisputably exclude
sections 32 to 34 of the Public Service Employment Act from sections 2 or
15 of the Charter for a five-year period, renewable indefinitely every five
years. These sections may not, however, be excluded from the appli-
cation of section 3!

It is easy to identify six rights recognized by the Charter that may
be restrained by legal limitations on the political freedom of public
servants. These are freedom of expression as found in section 2(b),
freedom of peaceful assembly found in section 2(c) and freedom of
association guaranteed by section 2(d) of the Charter. There are also
democratic rights, the right to vote and the right to be a candidate in
legislative elections, granted to all citizens by section 3 of the Charter.
Finally, there is the protection offered by section 15 of the Charter, which
provides for the right to equality before and under the law.

We should keep in mind the terms of section 1 of the Charter, which
permit these rights to be legally restricted “only to such reasonable
limits prescribed by law as can be demonstrably justified in a free and
democratic society.”

The effect of section 1 of the Charter is accordingly to render the law
in question perfectly constitutional; we will specify elsewhere the criteria
that must be respected in order to conform to it. We will first examine
the nature of the rights conferred by the Charter.

Freedom of Expression
Freedom of expression is one of the concepts essential to a flourishing
democratic society. However, before the Canadian Charter of Rights and
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Freedoms was adopted in 1982, the status of this concept was not well
defined (Beckton 1989, 223ff.). In spite of certain judgements that worked
in favour of a constitutional recognition of this liberty (Reference re
Alberta Statutes 1938; Switzman 1957; Cotler 1989, 189ff.), it remained
until recently at the mercy of Parliament and the legislatures.

In spite of a trend in jurisprudence that freedom of expression as
protected by the Charter was only the freedom of expression in polit-
ical and not artistic matters (Rio Hotel 1986, 670), it seems evident that
the Charter covers a number of forms. Thus, as early as 1983, the Ontario
High Court affirmed: “It is clear to us that all forms of expression,
whether they be oral, written, pictorial, sculpture, music, dance or film,
are equally protected by the Charter” (Ontario Film 1983, 590; see also
Tremblay 1986, 285-86). From this point of view the form of the expres-
sion is protected and not only the content of what one is expressing
(Ford 1988).

It is very difficult to describe exactly the notion of freedom of expres-
sion. By its very nature it is not an absolute value, and must be defined
in such a way as to respect other equally important values. Freedom of
expression can only be defined in relation to what it is forbidden to do
or say. In such a context, the right to freedom of expression is limited
by other rights, such as the right to reputation, to human dignity, or to
other demands such as that of national security (Tremblay 1986, 287).
Therefore, in spite of the constitutionalization of the right to free expres-
sion, defamation of character and the distribution of obscene material
or subversive literature will likely continue to be banned.

In this context, the fundamental significance of the concept of
freedom of expression has not been changed by the adoption of the
Canadian Charter of Rights and Freedoms. However, while formerly the
only limits regulating proscriptions were those on the division of legisla-
tive competences, the norm established in section 1 of the Charter now
requires limits to be reasonable in a “free and democratic society”
(Tremblay 1986, 288). In truth, legislators have always been subject to this
norm, but they were the only judges of that apart from the electorate.
Since 1982, section 33 of the Charter has given the courts the last word.

Freedom of Peaceful Assembly

Freedom of peaceful assembly is protected by section 2(c) of the Charter.
The content of this concept is somewhat difficult to define as it can
easily be confused with the freedoms of association, of speech and
expression. Besides, for some people it constitutes only one particular
form or manifestation (Cotler 1989, 177). It would seem that no defini-
tion has ever truly separated the freedom of assembly from the freedom
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of speech, since, in order to have any real meaning at all, the right of
assembly necessitates the right to free expression. Similarly, the freedom
of speech has no significance if one is not able to meet to exchange
ideas. Thus, “in simple terms, freedom of assembly constitutes words
in action, the physical act of meeting to communicate and exchange
ideas and emotions” (ibid., 177-78).

Freedom of Association

Freedom of association constitutes, in the words of the Supreme Court
of Canada, one of the most “fundamental” rights in a democratic society
(Reference re Public Service Employee Relations Act 1987, 393). The different
concepts of freedom of association are divided into two main tenden-
cies. The first, an “individualist” approach, limits its effect to “the
human right to associate with others, that is, mainly to belong to a
group, in the case of an existing structured association” (Verge 1985,
102ff.). The second tendency adds a collective dimension to the freedom
of association. Thus, in addition to the possibility that each person may
belong to an association, constitutional protection would also extend
to group or collective activities, the purposes of the association being
equally protected (ibid., 1071f.).

The Supreme Court of Canada has, however, rejected this last view
of freedom of association. According to the Court, “The purpose of
freedom of association is to ensure that various goals may be pursued
in common as well as individually. Freedom of association is not
concerned with the particular activities or goals themselves; it is
concerned with how activities or goals may be pursued” (Reference re
Public Service Employee Relations Act 1987, 406).

From this viewpoint, freedom of association as protected by the
Canadian Charter of Rights and Freedoms must be defined as follows:

Charter protection will attach to the exercise in association of such
rights as have Charter protection when exercised by the individual.
Furthermore, freedom of association means the freedom to associate
for the purposes of activities which are lawful when performed alone.
But, since the fact of association will not by itself confer additional
right on individuals, the association does not acquire a constitution-
ally guaranteed freedom to do what is unlawful for the individual.
(Reference re Public Service Employee Relations Act 1987, 409)

For example, this is the protection offered by the Charter for the
right to join together to form a union. However, the activities of this
group, like strike activity, do not enjoy constitutional protection and
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can therefore be restrained without limit by ordinary legislators. If any
strike, even a basic one, may be regulated or forbidden, it goes without
saying that all political strikes or similar movements may be also.

Democratic Rights

The Canadian Charter of Rights and Freedoms also guarantees each
Canadian citizen a body of “democratic” rights (Beaudoin 1983, 151;
1989, 307—48; Brun and Brunelle 1988, 689). It should first be noted that
these rights cannot be suspended by virtue of section 33 of the Charter.
The only restrictions that can affect these rights are those that can be justi-
fied under section 1 of the Charter.

Within the scope of our concerns, section 3 of the Charter is most
interesting: “Every citizen of Canada has the right to vote in an election
of members of the House of Commons or of a legislative assembly and
to be qualified for membership therein.” The right to vote as well as to
be a candidate for election to the House of Commons or to a provincial
legislative assembly enjoys, therefore, constitutional recognition. On
the other hand, nothing guarantees such a right on the municipal or
local scene. However, at the school board level, section 29 of the Charter
maintains the guarantees of section 93 of the Constitution Act, 1867. By
virtue of this Act it seems certain that the right to vote in school board
elections was guaranteed, as well as the right to be a candidate for the
post of school trustee or member of a school board with responsibility
for denominational schools (Beaudoin 1983, 151; 1989, 307-48). Virtually
the same question could be put regarding linguistic school boards,
insofar as section 23 of the Charter would give the right to a school
organization involving elected school commissioners (Brun and Brunelle
1988, 698ff., on the significance of section 23).

Traditionally, the right to vote and be a candidate in legislative elec-
tions has been subject to certain restrictions. These should now conform
to the limits imposed by section 1 of the Charter.

Some people have wondered if these democratic rights were less
fundamental than the “fundamental freedoms” established by section
2 of the Charter. Mr. Justice Grant of Nova Scotia gave the opinion that
the two categories are equally important: both are included in the same
constitutional document and are “a necessary component of the demo-
cratic process” (Fraser 1986, 353). We share this point of view entirely,
inasmuch as the rights in section 3 are even more intangible because of
section 33 of the Charter.

The Right to Equality
The Supreme Court of Canada had occasion to give a ruling on section
15 of the Charter and the meaning of the requirement for equality. In
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the Andrews (1989) judgement, the Court begins by warning us that
equality is a difficult concept to grasp, one that does not have a precise
definition: “It is a comparative concept, the condition of which may
only be attained or discerned by comparison with the condition of
others in the social and political setting in which the question arises”
(Andrews 1989, 164).5

What must be considered is above all the “impact of the law on the
individual or the group concerned” in the search for “full equality
before and under the law”:

Recognizing that there will always be an infinite variety of personal
characteristics, capacities, entitlements and merits among those subject
to a law, there must be accorded, as nearly as may be possible, an
equality of benefit and protection and no more of the restrictions,
penalties or burdens imposed upon one than another. In other words,
the admittedly unattainable ideal should be that a law expressed to
bind all should not because of irrelevant personal differences have a
more burdensome or less beneficial impact on one than another.
(Andrews 1989, 165)

It is, however, not sufficient for persons in similar situations to be
treated in a similar manner for there to be equality. That “does not
afford a realistic test,” as “[c]onsideration must be given to the content
of the law, to its purpose, and its impact upon those to whom it applies,
and also upon those whom it excludes from its application” (Andrews
1989, 168), for there are distinctions or differences in treatment before
the law which undermine the guarantee of equality in section 15 of the
Charter, while others do not.

According to the analysis proposed by the R. v. Big M Drug Mart
judgement (1985, cited in Andrews 1989, 168), in order to determine
which distinctions or differences undermine section 15 of the Charter
it is necessary to establish the meaning of the right in question by consid-
ering the purpose of such a guarantee according to the interests
protected. Now equality in the sense of section 15 of the Charter has a
more precise purpose than the simple elimination of distinctions. It
aims to eliminate discrimination. But what is discrimination?

Mr. Justice McIntyre tells us that this presents few difficulties, as the
Supreme Court of Canada, in several cases under the provincial charters
of rights, had to describe situations of discrimination. According to him:

[Dliscrimination may be described as a distinction, whether inten-
tional or not but based on grounds relating to personal characteristics
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of the individual or group, which has the effect of imposing burdens,
obligations, or disadvantages on such individual or group not imposed
upon others, or which withholds or limits access to opportunities,
benefits, and advantages available to other members of society.
Distinctions based on personal characteristics attributed to an indi-
vidual solely on the basis of association with a group will rarely escape
the charge of discrimination, while those based on an individual’s
merits and capacities will rarely be so classed. (Andrews 1989, 174-75)

More recently, on 4 May 1989, the Court once again clarified its
thinking: “The guarantee of equality before the law is designed to
advance the value that all persons be subject to the equal demands and
burdens of the law and not suffer any greater disability in the substance
and application of the law than others” (Turpin 1989, 1329).

However there is the “internal qualification in s. 15 that the differ-
ential treatment be ‘without discrimination.” ” Equality must have been
violated “with discrimination” (Turpin 1989, 1331). In order to deter-
mine whether there has been discrimination based on the personal
characteristics of an individual or a group, it is necessary to examine
not only the legislative provisions but also examine “the larger social,
political and legal context” (ibid.).

Unanimously, the Court added the following: “[S.] 15 mandates a
case by case analysis as was undertaken by this Court in Andrews to
determine 1) whether the distinction created by the impugned legisla-
tion results in a violation of one of the equality rights and, if so, 2)
whether that distinction is discriminatory in its purpose or effect.”

Limits Established by Section 1 of the Canadian Charter of Rights
and Freedoms

As noted previously, section 1 establishes that it is possible to set certain
restrictions on the rights and freedoms guaranteed by the Canadian
Charter of Rights and Freedoms. These must, however, be such as may be
justified “in a free and democratic society.” The Supreme Court of
Canada has determined in the Oakes case (1986) the type of test to be
applied in order to establish compatibility with the Charter as regards
section 1. In R. v. Edwards Books and Art (1986, 768 and 769; Ford 1988,
770), it reformulated this test and gave it a definitive form.

When it has been established that a rule of law restricts a right
protected by the Charter, the government must demonstrate that the
provision has objectives that are important enough to justify a restric-
tion to this right: “First, the objective, which the measures responsible
for a limit on a Charter right or freedom are designed to serve, must be
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‘of sufficient importance to warrant overriding a constitutionally
protected right or freedom’ ” (Oakes 1986, 138).

What is “of sufficient importance”? “It is necessary, at a minimum,
that an objective relate to concerns which are pressing and substantial
in a free and democratic society before it can be characterized as suffi-
ciently important” (Oakes 1986, 138-39).

Once this first step has been taken, the government must demon-
strate the reasonable nature of the contested measure and its justifica-
tion. There should be a certain proportion between the measure adopted
and the objective sought. According to the Court, this criterion of propor-
tionality comprises three aspects:

First, the measures adopted must be carefully conceived to attain the
objective in question. They should be neither arbitrary nor inequitable,
nor founded on irrational considerations. Briefly, they must have a
rational link with the objective in question. Second, even supposing
that there is such a rational link, the means chosen must be such as to
impair “as little as possible” the right or freedom in question (R. v.
Big M Drug Mart Ltd., already cited, 352). Thirdly, there must be a
sense of proportion between the effects of the measures restricting a
right or a freedom guaranteed by the Charter and the objective recog-
nized as “of sufficient importance.” (Oakes 1986, 140)

THE CONSTITUTIONALITY OF RELEVANT LEGISLATION

Sections 32 to 34 of the Public Service Employment Act

There are two kinds of restrictions established by sections 32 to 34 of
the Act (formerly section 32 of the same Act). First, public servants are
forbidden to work for or against a candidate in a federal or provincial
election or for or against a political party or in its name. Second, public
servants are forbidden to become candidates unless they have received
the authorization from the Public Service Commission.

Section 32 was attacked in the Federal Court of Canada in 1984 in
three cases in connection with the federal election of September 1984.
The Court gave its judgement on 26 August 1986, confirming the consti-
tutional validity of the provision (Osborne 1986, Walsh J.). However,
the Federal Court of Appeal partially reversed this judgement in a deci-
sion of 15 July 1988, which was upheld in June 1991 by the Supreme
Court of Canada.b

The facts of the three cases are similar. They did not concern public
servants who held executive positions. Two cases were concerned with
members of a political party who wished to be delegates to a party
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convention. Their immediate superior indicated to them that this was
partisan work forbidden by sections 32 to 34 of the Act and that they
must either resign from the public service or cease all partisan activity
under threat of disciplinary action. The third case concerned several
public servants who contested the fact that sections 32 to 34 of the Act
forbade them all partisan work, although their duties did not entail
any contact with the public and the proposed partisan work was of
secondary importance.

In a very elaborate judgement, Mr. Justice Walsh of the Federal
Court of first instance avoided attempting “to generalize” (Osborne
1986, 237). He limited the debate to two areas. First, was the partisan
activity in question really forbidden by sections 32 to 34 of the Act?
Second, are the restrictions imposed by sections 32 to 34 of the Act
really reasonable and justifiable in view of section 1 of the Canadian
Charter of Rights and Freedoms? In two of the cases studied, the judge
felt that for someone simply to be a delegate to a political convention
did not undermine sections 32 to 34 of the Act. The judge likened this
occasion to the kind of participation at a political meeting already
allowed by sections 32 to 34 of the Act. This is, in our opinion, a very
debatable interpretation!

The second aspect is the compatibility with the Charter of the ban
on partisan work. The judge applied the criteria of the Oakes (1986)
decision in the following way. First, the objective pursued is sufficiently
important in that it concerns the principle of public service neutrality
recognized in the Fraser (1985) decision. Second, the means adopted
are not disproportionate to the objective pursued. On the contrary, if in
addition to what was already permitted, any partisan work was freely
authorized, “there would be nothing left to preserve the tradition of
political neutrality” (Osborne 1986, 242—43) established by the Supreme
Court of Canada in the Fraser (1985) decision.

The Federal Court of Appeal, for its part, concentrated on the
“reasonable” nature of the limitation imposed on partisan work, taking
as guide a pronouncement of Mr. Justice Hugessen in the Luscher (1985)
judgement of the same Court:

In my opinion, one of the first characteristics of a reasonable limit
prescribed by law is that it should be expressed in terms sufficiently
clear to permit a determination of where and what the limit is. A limit
which is vague, ambiguous, uncertain, or subject to discretionary
determination is, by that fact alone, an unreasonable limit. If a citizen
cannot know with tolerable certainty the extent to which the exercise
of a guaranteed freedom may be restrained, he is likely to be deterred
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from conduct which is, in fact, lawful and not prohibited. Uncertainty
and vagueness are constitutional vices when they are used to restrain
constitutionally protected rights and freedoms. While there can never
be absolute certainty, a limitation of a guaranteed right must be such
as to allow a very high degree of predictability of the legal conse-
quences. (Luscher 1985, 89)

We should point out that the Supreme Court of Canada expressly
confirmed this statement of principle by Mr. Justice Hugessen in a
judgement in 1990 (Reference re Criminal Code).

The Federal Court of Appeal sought to establish in what measure
the Public Service Commission itself had been able to specify what is to
be understood by partisan work. However, in its different reports or
directives, nothing precise is to be found. The Commission finished by
proposing (Osborne 1988, 228-29) a teleological criterion: abstain from
all that could compromise your impartiality in the eyes of others! The
Court concluded that section 33(1)(a), (b) of the Act does not impose a limit
to the freedom of expression and association of public servants that could
be considered reasonable because this limitation is too imprecise.

On the other hand, the limitation imposed on candidature is precise.
But is it justifiable on the application of the test of the Oakes (1986)
judgement? The Court replied in the affirmative. On the one hand, the
objective pursued is important. Citing the Fraser (1985) judgement, the
Court affirmed that it was in the public interest to have a neutral public
service; political debate during an election period is incompatible with
the impartiality required of a public servant. As for the means used, it
is rational, reasonable and equitable. However, the Court considered that
the Act contains two anomalies. First, the investigation provided for
in section 34(1) of the Act can be requested from the Commission only
by a candidate or an elected member in the election in question. Secondly,
the Court judged excessive the absolute right of a defeated candidate
to re-enter the public service.

The Court concluded accordingly that only section 33(1)(a), (b) of
the Act is contrary to the Charter, except for the case of deputy heads.

This decision of the Federal Court of Appeal contains positive aspects
but also notable weaknesses. On the first point, which is the ban on
partisan work, the Court is certainly right to consider that the means
used constitutes an imprecise measure. To forbid all partisan work without
regard for the nature of the work in question, its visibility, the rank of
the public servant, the nature of the duties performed and the public
servant’s relations with the public, is unreasonable and especially cannot
be justified in a democratic society that constitutionalizes the right to
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freedom of expression. The Court was furthermore right to exclude the
deputy heads, but it offers no explanation. Any explanation that could
be given would be just as valid for the other senior officers.

On the second point, the Osborne (1988) judgement is particularly
weak and open to criticism. It raises the question of the invalidity of
section 33(1)(c) of the Act, which forbids any public servant to be a candi-
date in an election, and which expressly contradicts section 3 of the
Canadian Charter of Rights and Freedoms. However, the ban is not absolute
as the Public Service Commission may, upon request, permit such a
candidature if the Commission believes that, as regards the public service,
the effectiveness of an employee would not suffer from his or her polit-
ical commitment. This is a very wide discretionary power given to the
Commission according to criteria that are not conspicuous for their clarity
and precision. Referring to the judgement of Mr. Justice Hugessen in the
Luscher (1985) case, is this not a limit that is vague, ambiguous, unspec-
ified or subject to a discretionary interpretation? How can public servants
know the exact scope of the limitation imposed on as fundamental a
right as this in a democracy? We are very far from the “very high degree
of predictability” of which Mr. Justice Hugessen speaks (ibid., 90).

The Federal Court of Appeal poorly applied the test of the Oakes
(1986) decision. Certainly the objective is sufficiently important. But
what about the means used? Were the means carefully conceived to
attain the objective? Is there a rational link with the objective? If one
exists, is it likely to cause the least possible harm to the right enshrined
in the Charter? Finally, is there some sense of proportion between the
effects of the measure restricting the right and the objective sought?

The rational link that must exist between the means and the objec-
tive, the effectiveness of the official in the position he or she occupies as
regards the public service and that sufficiently important objective,
which the political neutrality of the public service represents, is not
evident. The objective of effectiveness is an objective of another order that
must not be confused with the constitutional principle of neutrality
recognized in the Fraser (1985) decision. The legislator seems to feel that
the Commission will, by forbidding a candidature, be able to avoid a
situation where a defeated candidate would be unable to resume his or
her post in an “effective” manner, that is, to implement the objective of
neutrality of the public service. It is on the basis of this conjecture that
a public servant would be denied a constitutional right recognized in
section 3 of the Charter! It seems to us that the question has been badly
put. In our opinion, it is necessary to distinguish between a public
servant’s right to be a candidate and to resume his or her post on the one
hand and, on the other, the solution of disciplinary or adjustment
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problems resulting from the public servant’s return to the public service,
which respect for the principle of political neutrality might entail.

With the present legislation it is very difficult to evaluate the propor-
tional aspect of the effects of the ban on a particular public servant or
the permission granted to another, on maintaining the political neutrality
of the public service. However, the fundamental reason that leads us to
maintain that sections 32 to 34 of the Act are contrary to the Charter is
that the legislator’s criteria, both in the case of partisan work and in
that of candidatures, are fuzzy, vague and imprecise, and tantamount
to the absence of criteria noted by the Supreme Court of Canada in the
decision of R. v. Morgentaler (1988) regarding decisions of hospital
committees on the subject of abortion. In this case, three of the judges
considered that the absence of criteria was contrary to the principles
of fundamental justice of section 7 of the Charter.

Section 15 of the Charter has also been invoked in arguing that
sections 32 to 34 of the Act are discriminatory. Mr. Justice Walsh of the
Federal Court of first instance rejected the argument on the grounds
that this provision “does not discriminate in any way against any indi-
vidual public servant” (Osborne 1986, 235). The argument was not
submitted again before the Federal Court of Appeal. The Supreme
Court has upheld, by a majority decision, the Federal Court of Appeal
judgement invalidating paragraphs 33(1)(a) and (b), except with respect
to deputy heads. In an Instruction dated June 1991, the Public Service
Commission noticed that the state of law has been modified only insofar
as to give effect to the Supreme Court judgement.

The Former Section 34 of the Nova Scotia Law

The Supreme Court of Nova Scotia had occasion in 1986 to pronounce
on quite similar provisions of the Civil Service Act of Nova Scotia (Fraser
1986). This Act forbade in particular all deputy heads or public servants
to engage in partisan work with respect to federal or provincial elec-
tions, as well as to give or to collect partisan contributions. However, it
allowed any public servant who was not a deputy head or officer desig-
nated by regulation to be a candidate in a municipal or school election,
provided that she or he had no affiliation to a provincial or federal polit-
ical party, that the candidature did not interfere with the execution of
duties as a public servant, and did not conflict with the interests of the
government.

Mr. Justice Grant of the Supreme Court of Nova Scotia considered
that the objective pursued was important but, applying the test of the
Oakes (1986) decision, he concluded that the three contested restrictions
to political freedom were disproportionate and excessive. In a long and
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rather analytical decision where the legislation of all provinces is
reviewed, the judge notes that in several of them, the objective of polit-
ical neutrality of the public service seems to have been attained without
difficulty with a much more permissive legislation. The judge concludes,
therefore, that this objective may be achieved by less radical measures.

The incompatibility with section 15 of the Charter had already been
raised before the Court. The judge admitted that the contested dispro-
portion created inequality, besides representing a violation of sections
2 and 3 of the Charter, that is, a restriction on certain fundamental or
assimilated rights; he accordingly concluded that the same test must be
applied (Fraser 1986, 353).

Mr. Justice Grant concluded his judgement with reflections on the
diverse manifestations of the freedom of political expression. The learned
judge held, for example, that a public servant could express himself,
with moderation, in public at political meetings, but that it would not
be desirable to appear on radio or television!

The Quebec Law

On 22 June 1989, the Commission de la fonction publique du Québec
(Quebec Public Service Commission) began considering a case concerning
the right of a provincial public servant to be a candidate. The person
came under section 8 of the Act respecting Attorney General’s Prosecutors,
forbidding this category of public servant “se porter candidat a une élec-
tion fédérale ou provinciale” [translation: from “being a candidate in a
federal or provincial election”] (Tremblay 1989, Commission Roberge). The
public servant had declared himself a candidate in the election of
November 1988, and had been dismissed in conformity with the Act.
The Commission considered in the first instance that the ban on becoming
a candidate decreed by section 8 of the Act did not impinge on the funda-
mental right enshrined in section 3 of the Canadian Charter of Rights and
Freedoms, which is concerned only with the eligibility, that is, the legal
aptitude to be elected. Rather, according to the Commission, section 8
of the Act creates an incompatibility between the fact of becoming a
candidate and the status of deputy public prosecutor. On the other hand,
even if one admitted that section 8 of the Act restricts the right enshrined
in section 3 of the Charter, this restriction passes the test of the Oakes
(1986) judgement. Since such prosecutors “exercent des fonctions quasi-
judiciaires” [translation: “exercise quasi-judicial functions”] the purpose
of section 8 of the Act is “de promouvoir le maintien de 'autorité, de la
neutralité, de 'impartialité réelle et apparente et de I'intégrité du systeme
judiciaire, en particulier en matiére de justice criminelle et pénale” [trans-
lation: “to promote the maintenance of the authority, of the neutrality
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and the true and apparent impartiality and the integrity of the judicial
system, particularly in matters of criminal and penal justice”] (Tremblay
1989, 222).

In our opinion, the Commission’s concept of the right of eligibility
is too restrictive, and is contrary to the wide and liberal interpretation
recommended by the Supreme Court of Canada in its principal judge-
ments on the Charter (Law Society of Upper Canada 1984; Southam Inc.
1984; Big M Drug Mart 1985) as well as to the body of jurisprudence on
section 3 of the Charter itself (Osborne 1988; Fraser 1986; see also the
case law cited in Beaudoin 1983). As for the application of the criteria
of the Oakes (1986) judgement, the Commission applied the test of
proportionality in a satisfactory manner. Certainly the measure is radical,
but it is all the same softened by the fact the the public servant may
request to be reclassified to another area of the public service and then
to benefit from a leave without pay. On the other hand, the Commission
shows the extreme importance of the objective pursued by the Quebec
legislator — the neutrality and integrity of the system of criminal and
penal justice, something which clearly distinguishes the situation in
question from the one dealt with by the Federal Court of Appeal in the
Osborne (1988) decision. The Commission should have made a better
distinction between these two situations.

The Superior Court of Quebec, in the Tremblay (1990) judgement,
reversed the commissioner’s decision. According to the Court, section
8 of the Act respecting Attorney General’s Prosecutors is not of a nature
such as to cause the least possible harm to the right of eligibility guar-
anteed by section 3 of the Charter. The government had not “démontré
de fagon beaucoup plus convaincante que 'administration de la justice
courrait un risque réel d’étre irrémediablement entaché par la candi-
dature d"un substitute du procureur général” [translation: “demon-
strated in a much more convincing manner that the administration of
justice ran a real risk of being irremediably tainted by the candidature
of a deputy public prosecutor”] (Tremblay 1990, 1402). The objective of
the legislator can be achieved by less restrictive means, notably by
granting a leave without pay. The Court cited with approval the Fraser
(1986) decision of Nova Scotia.

The Court set out the fact that both the white paper on electoral
reform of June 1986 and Bill C-70 of June 1987 abolished the prohibi-
tion on candidacy that applied to bailiffs, justices of the peace and
Crown prosecutors.

The Court added that certain restrictions could be justified “au nom
de l'impartialité, de la neutralité et de l'intégrité,” but that that did not
authorize “des mesures trop draconiennes ... imposées outranciérement,”
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when other “plus flexibles” measures would enable the same objective
to be reached. There exists “un aménagement possible qui tienne compte
du statut hiérarchique particulier du candidat.””

As to whether section 8 of the Act respecting Attorney General’s
Prosecutors violates section 15 of the Charter, the Court analysed the
jurisprudence of the Supreme Court of Canada (Andrews 1989; Turpin
1989). The Court decided that if there were a disadvantageous distinc-
tion, it was discriminatory only if it rested on the personal character-
istics of an individual or group. However, here a measure as drastic as
dismissal means, for all practical purposes, that a prosecutor cannot
become a candidate, while other public servants can benefit from a
leave without pay. Following the Andrews (1989) decision, the Court
added that section 15 of the Charter protects groups disadvantaged
socially, politically and judicially, so that a heavy responsibility rests
on the government to justify the discrimination.

The Ontario Law

On 5 August 1988 the High Court of Ontario rendered judgement in a
dispute over similar provisions of the Ontario Public Service Act
(O.P.S.E.U. 1988, Eberle J.).® The judge concluded that the clause
providing for leave without pay for the ordinary public servant
conformed with the Canadian Charter of Rights and Freedoms. He found
it normal that the public servant not be paid and that the leave last for
the duration of the election campaign. The question of deputy heads and
officers who do not have rights in this regard was not raised. The judge
considered that once a public servant was elected, it was normal for
that person to resign.

Section 12(1) of the Act forbids a public servant not on electoral
leave to solicit electoral or partisan funds or to associate his or her posi-
tion with political activities. However, the Ontario judge ruled that
nothing would be more harmful to the impartiality and integrity of the
public service than to permit this. The judge also ruled that section
13(1) of the Act, which forbids all public servants to campaign for a
candidate in an election period, is justified within the framework of a
democratic society because of the high degree of “visibility” such activity
entails. It would be disastrous for the impartiality and integrity of the
public service if a public servant campaigned among people he or she
administered and dealt with in the performance of his or her duty.

The Court next turned its attention to section 14 of the Act, which
forbids any public servant to express opinions in public or in a docu-
ment destined for public distribution concerning any issue that is part
of the platform of a federal or provincial political party. To allegations
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that the criteria of section 14 of the Act were too vague, the judge replied
that no one had presented convincing proof of real difficulties that could
result from its application. Nevertheless, he concluded that section 1 of
the Charter salvages this provision:

The involvement of public servants in public controversy over current
political issues would, in my view, be a serious breach of that polit-
ical neutrality and impartiality which it is so important to maintain.
Once that neutrality and impartiality and the integrity of the public
service has been eroded or even if, in the eyes of the public, those
qualities appear to have become eroded, it would surely be a most
difficult, lengthy and perhaps even impossible task to restore them.
(O.P.S.E.U. 1988, 709)

This judgement of the High Court is interesting because the judge
considers that each of these provisions is part of a whole, a “regulatory
scheme” taking its inspiration from a philosophy referred to by the
Supreme Court of Canada itself. However, he places himself on the side
of the right to free expression and not of section 3 of the Charter. The judge
even adds that, as far as he is concerned, the question of electoral leave
has nothing to do with the right of eligibility (O.P.S.E.U. 1988, 707).

BILL C-157: PROPOSED AMENDMENTS TO THE
PUBLIC SERVICE EMPLOYMENT ACT
The decision of the Federal Court of Appeal of 15 July 1988 (Osborne)
did not leave the government indifferent. The government proposed a
bill that was tabled on 30 August 1988, a little while before the November
election was called that year.

For several reasons, Bill C-157 occupies a special place in the evolu-
tion of the former section 32 of the Public Service Employment Act, replaced
by sections 32 to 34 of the present Act. First of all, the bill was a govern-
ment proposal, unlike previous bills that were only the result of parlia-
mentary initiatives. Second, since it followed up on the decision of the
Federal Court of Appeal, it may be considered as the government
response to the search for compatibility between the imperatives of the
Canadian Charter of Rights and Freedoms and those of government policy.
Third, this is not a simple amendment, but a veritable codification of
about 30 sections constituting a rather ambitious chapter dealing with
the political rights of public servants. They form a new Part Iv, called
“Political Rights.”

The bill was tabled for first reading by the president of the Privy
Council right in the middle of the pre-election period; therefore, it may
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be considered a trial balloon. However, the bill, completely forgotten,
was not at stake in the election campaign that followed from September
to November 1988.

The bill begins by firmly linking two principles, namely to recog-
nize the “freedom of public servants to engage in political activities
and to maintain the principle of political neutrality in the Public
Service.” The legislator has preferred to speak of the principle of impar-
tiality within the public service rather than that of the neutrality of the
public service, a fact that appears significant to us. Indeed, this is a
more concrete approach, avoiding the controversy that could be raised
by the very mention of the idea of public service neutrality. In a certain
sense, since the public service is a government service, it cannot be
politically neutral toward government; it is part of the governmental
apparatus. Furthermore, if the idea of political neutrality is maintained,
it is in the sense of a neutrality with respect to partisan politics. It is for
the public servant, while participating by right in political life, to prac-
tise a form of political impartiality. The public servant’s aim, as the
bill specifies, is to ensure that, in exercising his or her functions, the
public servant acts independently of political convictions and avoids
any undue influence. As well, in the same manner, the public servant
advises ministers or implements policies, programs or government
services. In addition, appointments must be made according to the
merit principle.

The principle of the right to participate in political life is recog-
nized for all public servants, as is noted in section 32.11 of the bill, but
restrictions are imposed by the maintenance of the principle of impar-
tiality. These restrictions will concern either certain types of political
activity or certain categories of public servant.

It should first be noted that the bill mentions only federal and
provincial elections. When it mentions political parties it only deals
with parties registered in conformity with section 27 of the Canada
Elections Act, and the corresponding provisions of any provincial law.

At the outset, the bill distinguishes between two categories of
public servant, general and “restricted.” It identifies four types of polit-
ical activity.

The first type of political activity, open to all public servants, includes
the right to vote in an election, to participate in a peaceful meeting, to
contribute to the funds of a political candidate or party and to be a
member of such a party.

A second type of activity includes other activities exercised for or
against a political candidate or party; according to section 33 of the bill,
such activities would be determined by government regulation.



191
PUBLIC SERVANTS AND THE POLITICAL PROCESS

A third type of activity, forbidden to “restricted” public servants,
consists of holding a position within a political party, or soliciting or
collecting or managing funds for a political candidate or party, where
the deputy head decides in writing that this activity is incompatible
with the duties of the public servant concerned. This public servant
can, however, appeal the decision before a review committee estab-
lished by the Public Service Commission. This is, in fact, an appeal
committee that can review the soundness of a decision, and either
confirm, modify or set it aside.

The two latter types of activity are therefore subject to restrictions
that must undergo the test of section 1 of the Charter. In a case where
the government is empowered to regulate, it is impossible to say in
advance whether this is a rule of law that restricts freedom of expres-
sion, and to what degree it is restricted. As long as such a ruling is not
made, it is not possible to evaluate whether it constitutes a reasonable
and justifiable rule of law within the framework of a free and democratic
society. In our opinion, sections 32.1 and 33 of the bill are not incom-
patible with section 2(b) of the Charter. On the contrary, section 1 of the
Charter allows the parliamentary or governmental legislator to place
restrictions on established rights and freedoms.

In the case of the third type of activity, the capacity of a deputy
head to forbid it is not a matter left entirely to his or her discretion. A
norm has been provided for, to wit, incompatibility with the duties
exercised by the public servant in question. Is this norm too imprecise
and is it equivalent to an absence of a norm, as stated in the analysis of
the Supreme Court of Canada in the Morgentaler (1988) judgement, or
that of the Federal Court of Appeal in the Luscher (1985) case? Certainly
it is not a question of a rigid or exact norm that excludes all subjective
evaluation. However, we consider that it is not such as to render uncon-
stitutional section 32.11(3) of the bill, which decrees it. There are three
reasons for this. First, the decision the deputy head must make is quite
circumscribed: the deputy head must check whether, in the light of the
two objectives of the law in question, there is incompatibility between
the specific duties carried out by a particular public servant, and four
specified means of participating in the life of an accredited political
party. Second, the person to whom this decision is entrusted is a highly
credible authority, who cannot be accused of involvement in partisan
politics, and who offers the best guarantees of expertise. Third, this
decision is subject to appeal before a quasi-judicial tribunal, which may
review its cogency in an objective manner.

Moreover, the third type of activity is absolutely forbidden to deputy
heads, associate deputy heads and “restricted” public servants. These



192
DEMOCRATIC RIGHTS AND ELECTORAL REFORM

public servants may not therefore play an active or visible role in
directing or financing parties.” There is a rational link with the objec-
tive pursued, but is the measure too radical? The interdiction is universal,
but it is not easy in these matters to establish a gradation between the
positions occupied within a party according to their importance. As
for the first subcategory of senior officers, the measure seems to us to
be justified. However, the second subcategory to be designated by the
Treasury Board may appear radical. The legislator fears that these public
servants without high rank in the hierarchy may not be impartial in
exercising their duties or that their impartiality may be doubted because
of their involvement with a political party. This fear is not unfounded
because of the high degree of “visibility” attached to certain forms of
political militancy. Moreover, the measure does not forbid other forms
of partisan political activity. Such a public servant may be active in a
party, or be active behind the scenes. Finally, the Treasury Board must
proceed to make designations “having regard to the purpose of this
Part” and an appeal to the Public Service Commission is possible.
Treasury Board’s discretionary power is therefore clearly circumscribed.
For these reasons we consider sections 32.11(3) and 32.12(2) of the bill
to be compatible with the Canadian Charter of Rights and Freedoms as
concerns possible political militancy.

The fourth type of activity consists of activities expressly forbidden
by section 32.16 of the bill, namely

32.16 A public servant shall not:
a) make any public statement in conflict with the duties of the public
servant; or
b) engage in any political activity:

(i) during the course of or at the place of the public servant’s
employment; or

(i) in a manner that calls attention to the public servant’s employ-
ment as a public servant.

These restrictions may be viewed differently with respect to section
1 of the Charter. On the one hand, the ban on a public servant making
public declarations conflicting with his or her professional capacity is
precise, clear and, a priori, does not appear abusive. To allow any public
servant to make public declarations concerning his or her role would
create such absurd situations that the opposite appears normal in a
constitutional system like ours. We even find the expression “in conflict”
a bit restrictive. In our opinion, conflict is not necessary; the ban should
normally cover all that concerns the professional capacity of the public
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servant. We support, however, the provision as written. The concept
of conflict of interest is the determining factor here, as the report of the
Ontario Law Reform Commission (1986, 299), as well as the report of
the Task Force on Conflicts of Interest (1984, 43), remind us.

The restriction stated in section 32.16(a) of the bill seems to be better
circumscribed than what the report of the Ontario Law Reform
Commission (1986, 301) calls the “home department criticism.” American
constitutional jurisprudence has judged the ban on public servants
commenting on everything that concerns their department too wide
(Pickering 1968). What it is important to define is “job-related criticism”
as opposed to “non-job-related criticism.” It is not a question here of
following American jurisprudence, but of situating the issues in the
context of the Canadian Charter of Rights and Freedoms.

The ban forbidding all public servants to engage in political activi-
ties while performing their duties or in the workplace does not raise any
problems. Indeed, the contrary would be surprising and would make
maintaining a climate of impartiality and neutrality within the govern-
ment illusory. On the other hand, the ban on engaging in an activity in
such a way as to draw attention to one’s employment as a public servant
is more imprecise. What seems to be aimed at is the public servant’s use
of his or her title or status when engaging in a political activity. Therefore
a public servant’s behaviour is the key factor rather than the perception
the public and the media could have of it, or even the manner in which
the latter could exploit it. On the whole, it seems to us that this ban does
not violate the Canadian Charter of Rights and Freedoms, because funda-
mentally it is as a private person or citizen that the public servant is
constitutionally protected in his or her political rights.

For the purposes of participation in political life, Bill C-157 creates
two classes of public servant: the general class, and the “restricted
class,” which has more limited political rights. Which public servants
are included in this restricted class, and what are the limitations imposed
on their political involvement?

The restricted category contains two subcategories. According to
the bill, the first includes:

32.12(1)
a) deputy heads and associate deputy heads;
b) employees in the Management Category established under section
7 of the Financial Administration Act;
c) employees whose duties normally include any of the following
responsibilities, namely,

(i) directly advising a Minister of the Crown, a deputy head, an
associate deputy head, an assistant deputy minister, or a person in a
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position equivalent to any of those positions, on the development of
policies, programs and services, and

(ii) the preparation or use of confidences of the Queen’s Privy
Council for Canada that are excluded from the application of the
Access to Information Act under section 69 of that Act.

The second subcategory includes public servants who will be desig-
nated by Treasury Board regulation, either by name or by virtue of
their position:

32.12(2)
a) Any employee whose duties normally include the exercise of signif-
icant discretion in

(i) deciding whether a penalty should be imposed or a prose-
cution commenced or continued under an Act of Parliament,

(ii) negotiating or approving a grant or contribution or the
conferral of a benefit or advantage of any kind by the Government of
Canada,

(iii) negotiating or approving a contract or agreement to which
Her Majesty in right of Canada and any other person, government or
governmental agency are parties, or

(iv) the selection of persons for employment opportunities outside
the Public Service; or
b) any employee employed as a personnel administrator or in a
managerial or confidential capacity, within the meaning of the Public
Service Staff Relations Act, other than an employee who is considered
tobe employed in that capacity solely by virtue of hearing grievances
at the first level in the grievance process provided for by that Act.

The first subcategory raises few difficulties. These are senior offi-
cers of the public service and advisers to ministers and high officials,
as well as officials involved in the confidential activities of the Privy
Council. These public servants are very close to government policies,
so close that it would be difficult to suppose they could concurrently
play an active role in a political party, especially an opposition party.

On the other hand, the second subcategory, to be determined by
Treasury Board regulation, raises certain questions. This concerns public
servants called to intervene directly in the relations between the admin-
istration and the citizen, either in awarding contracts, subsidies or other
advantages, or in awarding positions outside the public service, or in
the institution of criminal or civil proceedings. The legislator aims to
preserve impartiality within the governmental apparatus by forbidding
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certain public servants a political involvement that would hinder them
in making the objective decisions their positions require. It is the same
for the other subcategory, those officials occupying positions as personnel
administrators or persons engaged in management or in confidential
functions, in the meaning of the Public Service Staff Relations Act.

The questions we have regarding the two last subcategories, espe-
cially about the ban proposed in section 32.11(3) of the bill, come from
applying the criteria of the Oakes (1986) judgement. Would this measure
cause “the least possible harm” to the right or freedom in question? Is
there proportionality between the effects of the measure restricting
political freedom and the objective validated by the Canadian Charter of
Rights and Freedoms? The legislator takes it for granted that the public
servant who negotiates or approves subsidies or contracts and who, as
a citizen, occupies a position in a political party or solicits funds for
one, will not be able to set aside his political prejudices. The same
lawmaker does not have this fear when the same public servant is a
member of the same party and makes his own contribution to the funds
of this party. What seems to make the difference is the “visibility” of the
political involvement.

In section 32.12(2) of the bill, the legislator is inspired by the tech-
niques of judicial and administrative law, according to which, in the
exercise of judicial or quasi-judicial functions, it is not enough that
justice be done, but justice must also appear to have been done. It is
therefore sufficient if a reasonable fear of partiality or prejudice (reason-
able apprehension of bias) exists (Garant 1985, 753-97).

In addition, the legislator adds certain precautions to the designation
decreed by Treasury Board regulation. First, there must be an assurance
that the public servants affected by the designation be advised in writing,
explaining the reasons. Second, dissatisfied public servants may ask the
Public Service Commission to review this designation. The Commission
then constitutes a committee of inquiry that proceeds along quasi-
judicial lines in the manner of an appeal committee. If the committee
recommends the invalidation or modification of the designation, the
Treasury Board must modify the regulation accordingly. Because of these
procedural precautions, we are inclined to think that the restrictions
imposed on the two subcategories targeted by section 32.12(2) of the bill
are compatible with the Canadian Charter of Rights and Freedoms.

Finally, Bill C-157 regulates the right of candidature in federal and
provincial elections, incidentally a right constitutionally enshrined in
section 3 of the Charter, which stipulates that “every citizen of Canada
has the right ... to be qualified for membership” in the House of Commons
or a legislative assembly.
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The bill creates three categories of public servant and subjects them
to three different sets of regulations. First, the deputy head and the
associate deputy head may be election candidates, but they then cease
to be part of the public service. Second, public servants of the restricted
category who wish to be candidates may make a written request that
the Commission grant leave without pay. It is surprising that section
32.21 of the bill mentions only nomination by a party, thus does not
appear to cover those who might wish to be independent candidates.
We believe this is an inadvertent omission. The Commission will grant
leave if it considers that “being a candidate would not impair the ability
of the applicant to perform the duties of the applicant’s employment”
on returning to the position he or she occupies. Finally, all other public
servants may seek to be nominated and in all likelihood be candidates,
even without party nomination. However, they must notify the appro-
priate deputy head in writing before making any public announce-
ment. Leave without pay is granted as soon as they make public their
intention to seek election.

If the test developed by the Supreme Court of Canada under section
15 of the Charter is applied, some would be tempted to conclude that,
on the face of it, sections 32.20, 32.21 and 32.22 of the bill create a situ-
ation that discriminates between the three categories of public servant.
However, we must ask ourselves whether the distinction rests on
“personal characteristics” or rather on the position’s requirements with
respect to the duties exercised by these persons. The Court considers
that there are three ways of determining whether there is discrimina-
tion; the one that must be used under section 15 of the Charter is “the
method of listed or similar reasons.” Now, can the reason that appears
to cause the legislator to make the previously mentioned distinction
be compared, or is it analogous to one or more of the reasons listed in
section 15 of the Charter? Obviously not! This is not a case of discrim-
ination based on the reasons listed, or on similar ones. In fact, the distinc-
tion made by the legislator rests on the nature and importance of the
duties and responsibilities of senior officers, and not their age, their
social status or their political opinions. In the 1990 Tremblay decision,
the Superior Court of Quebec contents itself with affirming that deputy
public prosecutors constitute “un groupe défavorisé” [translation: a
“disadvantaged group”]; “il s’agit d"'une mesure arbitraire et injusti-
fiée dont l'effet préjudiciale est certain” [translation: this is “an arbi-
trary and unjustified measure whose prejudicial effect is certain”]
(Tremblay 1990, 1411). The Court affirms that section 8 of the Act respecting
Attorney General’s Prosecutors is motivated by the danger that a deputy
public prosecutor may be loyal to a political party and compromise the
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legislative objective of neutrality, impartiality. Here the judge confuses
the legislator’s objective and the reason for the discrimination, which
is the criterion or basis.

Mr. Justice Grant of Nova Scotia applies section 15 of the Charter
to election conventions in an imprecise manner. He merely considers
that there is “inequality in the protection and benefit of the law through
the infringement and denial of the fundamental freedom under s. 2(a),
(c) and (d) and the democratic right of candidature under s. 3 of the
Charter” (Fraser 1986, 353).

Finally, we should remember that Mr. Justice Walsh of the Federal
Court thought that section 15 of the Charter is not applicable for the
following reason: if we consider the entire public service as an employ-
ment category that needs certain restrictions on political activity, sections
32 to 34 of the Public Service Employment Act establish no discrimination
as regards a specific public servant, even if we extend the term “discrim-
ination” beyond the categories explicitly provided for in section 15(1)
of the Charter (Osborne 1986, 235). This opinion was upheld by the
Supreme Court of Canada in June 1991.

CONCLUSION

Sections 32 to 34 of the Public Service Employment Act, already partially
invalidated by the Federal Court of Appeal, are, as a whole, in our
opinion unconstitutional. Certainly the legislator’s objective is valid
and sufficiently important to justify a restriction of fundamental or
assimilated rights enshrined in sections 2 and 3 of the Charter. Upholding
the public neutrality of the public service is a constitutional principle
that the Supreme Court of Canada expressly recognized in the Fraser
(1985) judgement as directly deriving from the very principle of respon-
sible government. However, the ban on all partisan political activity
for all public servants without distinction and in all circumstances
seems excessive and unjustified within the framework of a democratic
system. This system essentially depends on the participation of every
citizen in the political and electoral process, in a system where political
parties play an essential role. The ban on “working” for or against a
candidate or a party is both imprecise and much too broad. There is a
flagrant disproportion between the scope of the ban and the objective
pursued. This is not a measure that will cause “the least possible harm”
to the fundamental rights enshrined in the Canadian Charter of Rights
and Freedoms, and precisely stated by the Supreme Court of Canada.

Our point of view can only be confirmed by the attitude recently
taken by the Supreme Court of Canada in the Ford decision (1988)
regarding the requirement to post public signs in French only, decreed
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by Quebec’s Charter of the French language. This requirement was consid-
ered a prejudicial attack on freedom of expression as recognized by
section 2(b) of the Canadian Charter of Rights and Freedoms. Certainly the
objective of the Quebec legislator was valid, but the means taken to
reach this objective was judged too radical. The Court invalidated the
relative provisions of the Charter of the French language as not being such
as to cause the “least possible harm” to freedom of expression, even
though only commercial communications were involved.

As for the relative ban forbidding all public servants to become
candidates in a federal or provincial election, it does not respect the
fundamental right recognized in section 3 of the Canadian Charter; it
subjects this right to the discretionary power of the Public Service
Commission, which must apply a criterion that has no rational link
with the objective of the legislation. On the other hand, the law has no
other criteria both valid and precise enough to indicate to the public
servant the limits imposed on his or her fundamental right to be a candi-
date. We are very far from the “very high degree of predictability” that
Mr. Justice Hugessen spoke of in the Luscher (1985) decision.

Legislation that would fully satisfy the spirit of the Canadian Charter
of Rights and Freedoms should deal only with the restrictions to rights by
making appropriate distinctions and qualifications. A first distinction
should identify the nature of the political activity, whether it be partisan
or nonpartisan politics. A second distinction should deal with the time
and place where the public servant engages in this political activity
with respect to the duties carried out. A third distinction should deal
with the link (or absence of one) between the political activity a public
servant is contemplating and his or her job. A fourth distinction would
be necessary to establish categories of public servants according to rank
and the kind of duties performed.

However, whatever the form of political freedom the public servant
adopts, he or she should act with moderation, out of loyalty to the
employer (the government) and to maintain a general climate of
neutrality and impartiality in the public service; that is, a public servant
should act with “reserve,” the expression used by the Quebec legislator.

The first distinction prompts us to define clearly the notion of
partisan political activity in the sense usually understood, namely that
which is linked to party politics, to the party programs, to the support
of parties or of the ideas of candidates who are their spokesmen or
spokeswomen, etc. On the other hand, nonpartisan politics is any public
expression of opinion or participation in activities of a political nature
without apparent or real links with political parties or electoral commit-
ments. Nonpartisan political expression may take the form of critical
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comment on government policy or government action (Ontario Law
Reform Commission 1986, 296).

The second distinction aims to separate the occasions when the
official is in the public service from private life as an ordinary citizen.
It is easy to imagine that when he or she is on duty at work, a public
servant may not engage in politics of any kind. This is a vital minimum
for the constitutional principle of the political neutrality of the public
service and for the impartiality that must be shown by every public
servant in applying government laws and policies, and in his or her
official relations with citizens.

The third distinction is important in cases where political activity
takes the form of comments or criticism regarding government poli-
cies or existing legislation. Thus, it must be considered inadmissible
for a public servant to criticize in public the government policy or legis-
lation that he or she must apply. One must also consider that the member
of an organization or a public servant exercising quasi-judicial func-
tions, especially in cases involving government, should not indulge in
any public criticism or comment that might put his or her impartiality
in doubt. Indeed this is a requirement following from the principles of
natural justice.

A notable illustration of the fourth distinction was proposed in Bill
C-273 of 26 November 1987; it is equally inspired by the situation of
present-day British law. Without going into exaggerated details or
subtleties, the public service can be divided into three categories. First
there are people in senior positions (Group A), corresponding to senior
executive positions (EX) and senior management (SM). These public
servants work very closely with the political leaders. They are very
close advisers; by delegation, they exercise executive positions in the
governmental apparatus. Second, there is Group B, namely middle
management and the seven categories of professionals identified by
the designations CO (commerce), PM (program management), PG
(purchasing and supplies), LA (law), ES (economics, sociology and statis-
tics), Is (information services) and PE (personnel management). Third,
there are all the other public servants, white-collar or blue-collar workers.

Some people, including the Chief Justice of the Supreme Court of
Canada in the Fraser decision (1985, 466), have proposed another crite-
rion for differentiation, namely the “public visibility of the public
servant.” Chief Justice Dickson considers that a job in the public service
comprises two dimensions, one relating to the employee’s task and the
other to the manner in which the public perceives the job (ibid., 492).
This perception depends on the job’s visibility. Therefore “the degree
of restraint which must be exercised is relative to the position and
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visibility of the civil servant” (ibid., 466). In theory, one could agree
with such a criterion, but in practice it is difficult to apply. Is being
visible a question of dealing with subordinates or the public, or having
to make individual decisions in response to requests from citizens? But
tens of thousands of public servants assigned to these tasks neverthe-
less remain completely anonymous. It is rare for public servants, except
for those in senior positions, to be really known by the public because
they are visible. In our opinion the criterion of visibility cannot really
be used to single out categories of public servants whose rights would
be restricted relative to others.

Therefore, a public servant has, under section 3 of the Charter, the
right not only to be a candidate but also not to lose his or her job. This
conclusion implicitly supposes that the public servant be put on tempo-
rary leave of whatever form (vacation, special leave, leave without pay,
etc.). It is a necessary implication that the constitutional right of a public
servant to be eligible would include the right to be available to campaign,
that is, to obtain electoral leave.

In our opinion, the failure to grant leave for purposes of candida-
ture strikes a blow at section 3 of the Charter. Additionally, we must ask
whether this restriction, in the case of deputy heads as well as that of
the restricted class, responds to the criteria of section 1 of the Charter.

In the Fraser (1986) decision, Mr. Justice Grant seems to consider
the establishment of categories within the public service to be justifi-
able; he cites the English example, where the system apparently func-
tions satisfactorily. However, in Canada we must apply the test of the
Oakes (1986) judgement.

The objective pursued by the legislator is always the same: the
impartiality or neutrality of the public service, established by jurispru-
dence as a constitutional principle. Does the measure have a rational
link with the objective? Are its effects disproportionate to the objec-
tive? Does the measure restrict as little as possible the right enshrined
in section 3 of the Charter?

It is easy to admit that there is a rational link between the ideal of
neutrality of the public service and the necessity for top-ranking public
servants to leave the service when they make the leap into politics.
But it is not easy to respond to the other two questions. Is the measure
too radical?

The legislator seems to give the reason for the measure in section
32.21(2) of Bill C-157, which aims to ensure that a public servant’s candi-
dacy will not harm his or her effectiveness on returning to the job. In
the case of deputy heads and associate deputy heads, the legislator
decrees that participating in an election campaign will harm their
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effectiveness as public servants; in the other cases, the Public Service
Commission will apply the criterion. Nonetheless, the reasons that argue
in favour of permitting these public servants no return are more complex.

Deputy heads and associate deputy heads are senior public servants
closely linked to political power. They advise ministers and even define
policy. They are directly responsible to Cabinet or to a minister whose
confidence they must have. The ministers are responsible for their
actions or their management to Cabinet and to public opinion. In spite
of that, it is difficult to maintain with absolute certainty that their return
to the public service after an election campaign would be harmful.
Certainly a senior public servant’s return to the same position is perhaps
not desirable, or even thinkable, especially if the deputy head in ques-
tion campaigned for an opposition party. But the return of senior public
servants to the public service in other posts corresponding to their apti-
tudes, taking circumstances into account, poses much less of a problem.
Is total exclusion from the public service a measure that causes the least
possible harm to the constitutional right of section 3 of the Charter?
We may doubt that. The measure is radical, and it is difficult to demon-
strate that it is indispensable to attaining the objective of an impartial
and neutral public service.

Therefore we would opt for a solution more respectful of the Charter,
to wit, maintaining the link with the employer (the public service) for all
public servants, but without necessarily the right for a public servant to
resume the same position. However, the public servant should return to
asuitable position according to his or her aptitudes and taking into account
the criterion of effectiveness mentioned in section 32.21(2) of the bill.

We would apply the same norm to the other public servants of the
restricted class. These public servants would not have to obtain permis-
sion from the Commission. However the Commission would have to
assign a new post to the public servant upon his or her return after an
election campaign, following a re-evaluation of her or his aptitudes
and an evaluation of the question of effectiveness.!? This solution resem-
bles that envisaged by the Quebec minister of justice in the Tremblay
(1990) affair mentioned previously.

Kernaghan concludes his 1986 study in the following way: ”Thus
a substantial expansion in the political partisanship of public servants
may erode the reality and appearance of a politically neutral public
service by such means as increasing patronage appointments, expanding
public comment by public servants, reducing public service anonymity,
and diminishing job security” (Kernaghan 1986, 650).

According to Kernaghan, the present situation at the federal level
constitutes a compromise between two extremes; it is located in the
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middle of a continuum: “Viewed in the light of the rationales for limiting
and permitting political partisanship and of policies and practices in
other governments, section 32 of the Public Service Employment Act
places the existing federal regime about halfway along the continuum
between unrestricted political activity and prohibited political activity”
(Kernaghan 1986, 650).

The federal situation would therefore represent a happy medium.
Moreover, Kernaghan likens the Quebec situation to the federal one,
which is surprising.!!

In our opinion, the Quebec situation is very different from the
federal one. The province’s Public Service Act of 1983 in no way limits
the political activity of public servants except in the exercise of their
duties, where they must show political neutrality, and in the public
display of their political opinions, where they must show reserve. As
for the right to be a candidate, this is unconditionally granted to all
public servants except for government administrators, namely very
senior officials. The public servant who becomes a candidate has the right
to a total or partial leave without pay, and reinstatement into his or her
post if he or she is not elected, or upon completion of his or her first term
of office, or upon completion of successive terms of office if he or she
is elected to the National Assembly. The public servant has the right to
resume his or her position with the same classification.

This Quebec system, much more liberal and more in conformity
with the Canadian Charter of Rights and Freedoms, has not, since it came
into force, caused the erosion of the constitutional principle of the
neutrality of the public service in Quebec. It has not increased the number
of patronage appointments and promotions, has not increased public
criticism by its public servants, has not reduced the anonymity of the
public service, nor reduced security of employment. There was a change
of government in Quebec in 1985, and nothing unusual occurred.

Kernaghan and his followers, whose utterances Cassidy (1986, 655)
calls “the conventional mandarin’s wisdom,” fear above all that the
affirmation of the political freedom of public servants under the impact
of the charters may provoke a frenzy of political partisanship. Certainly,
historically, in the course of the 20th century we have passed from the
spoils system and the complete politicization of the public service to the
merit system and the political sterilization of public servants. However,
if it were necessary for the merit system to remain, political steriliza-
tion would not be justified in a context of greater political maturity and
respect for human rights.

At its annual general meeting on 18 August 1986, the Institute of
Public Administration of Canada adopted a declaration of principle
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that seems to us, in one of its provisions, to conform to the jurispru-
dence of the Supreme Court of Canada and to the Canadian Charter of
Rights and Freedoms: “Public employees should enjoy the fullest possible
measure of political rights that is compatible with laws, regulations
and conventions designed to preserve the political neutrality of the
public service” (Institute of Public Administration 1986, 349).

Other provisions of the declaration are more questionable, but this
declaration is only a guide whose objective is to encourage public
servants not to abuse this freedom, and to practise great “reserve.”

We have attained in Canada a degree of political maturity that does
not make us fear the impact of the charters. The fears raised by people
opposed to granting public servants greater freedom of expression
seem to us exaggerated and pessimistic. The Charter poses a challenge
that the community of government employees will know how to handle;
we are optimistic.

The question we must ask ourselves in 1990 is no longer whether,
under the Charter’s influence, it is desirable, suitable or useful that
public servants engage in political activity compatible with the
neutrality of the public service. What is fundamental is the political
freedom considered by constitutional jurisprudence to be the keystone
of our democratic system. The constitutional principle of the neutrality
of the public service is important but subordinate. Political freedom,
in its diverse modes of expression and for citizens as a whole, is vital
to democracy. Restricting it should accordingly be considered only
with the greatest circumspection. This applies as much to the freedom
of political expression enshrined in section 2(b) of the Charter as to
the rights to vote and to be a candidate set out in section 3 of the
Charter, which are intimately related to it. We believe that many good
or pious reasons, often advanced to protect the neutrality of the public
service against public servants who might possibly abuse their
freedom, no longer hold. It is the same for arguments based on the
credibility of the public administration, on the image of the pub-
lic service, on the susceptibility of political bosses, on respect for
tradition, etc.

The 1986 report of the Ontario Law Reform Commission is of
primordial interest, but its constitutional scope is very limited. It is true
that the first significant decisions of the Supreme Court of Canada
under section 2(b) of the Charter and under section 15 of the Charter are
of a later date. The report certainly poses good questions, but its
responses are questionable. We will attempt to make a summary inven-
tory of the recommendations that appear open to criticism with respect
to the Charter for the reasons we have previously explained.
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First, the report recommends the ban on all political activity at work
and in the workplace; on all political activity that would result from
coercion of the public servant as such; on all public activity that would
result in an improper advantage for the official; on all political activity
that would conflict with the interests of the government in relation to
the public servant’s duties; and on all political activity that would arouse
in the public a reasonable fear of partiality resulting from decisions
taken relating to the functions of adjudication, allocation or evaluation.
These recommendations provide for mechanisms to warn and punish
violators of these bans.

Second, the report deals with “critical comment,” namely political
criticism, approving or disapproving, made in “public” by public
servants “in their private capacities,” that is, as individuals or citizens.
All public servants must abstain from commenting on government
policies or actions in four circumstances: if the comment creates a direct
conflict of interest between the interests of the government and the
exercise of duties; if the comment creates a reasonable fear of partiality
related to decisions taken by the public servant; if the comment creates
a reasonable fear that “working relationships within the public service
involving the employee, or the employee’s ability to perform his duties
effectively will be significantly impaired” (Ontario Law Reform
Commission 1986, 183); if the comment concerns the ministry or the
body to which the public servant reports except if the policy or action
commented on affects him or her personally.

The dominant criterion that should motivate these restrictions
should be the link with the exercise of duties. From this point of
view, the measure can be justified with respect to the sufficiently
important objective of the neutrality of the public service. In addi-
tion, the measure must be sufficiently precise as to indicate the exact
scope of the ban. However, the third statement is far from precise:
it is a prime example of a norm that would be declared “void for
vagueness” in a court of justice. It is a much too impressionistic
norm! As for the fourth statement, one can express some doubts.
Some departments have quite wide and varied responsibilities, while
many public servants perform very precise functions of a technical
nature. When there is no link with the exercise of duties we doubt
that such a ban passes the test of the Oakes (1986) judgement, as we
explained previously.

Third, the report proposes the division of the public service into
two categories, namely the general and the “restricted” category. It is
necessary, we believe, with respect to the test of the Oakes (1986) deci-
sion, to consider each subcategory of the restricted category (the subject
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of the restriction) from the viewpoint of the envisaged activities (the
object of the restriction). It is not possible to proceed globally.

Bill C-157 is certainly less deficient than the proposals of the 1986
report of the Ontario Law Reform Commission. However, we believe
that some rectification is necessary in order to avoid new disputes under
the Canadian Charter of Rights and Freedoms. On the one side, the provi-
sions of sections 32 to 32.19 of the bill seem to us on the whole accept-
able, but this is not the case for the others.

The provisions regarding the right of candidature should be
reworked to allow all public servants an electoral leave with right to
return to the public service, although not necessarily to the same posi-
tions. Sections 32.20, 32.21 and 32.22 of the bill would become:

32.20(1) Deputy heads, associate deputy heads as well as employees
of the restricted category who intend to seek nomination are required
to give the Commission written notice of their intention before
announcing it publicly.

(2) Any other employee who intends to seek nomination is
required to advise the deputy head of the department before making
a public announcement.

(3) When this notice is received, the public servant is placed on
electoral leave without pay.

32.21 The employee whose electoral leave is terminated for any of
the reasons mentioned in 32.23(1) resumes his or her post.

32.22 The deputy head, associate deputy head or public servant of
the restricted category whose electoral leave is terminated for one of
the causes mentioned in 32.23(1) must submit to an evaluation of his
or her aptitudes and capacities by the Commission who assigns that
public servant another post in the public service, taking into account
his or her effectiveness and objectives.

We have therefore reduced to a strict minimum the restriction on
democratic rights and we have given the maximum scope to section 3
of the Charter without putting in peril, we believe, the two essential
objectives, namely “the principle of political impartiality within the -
Public Service” and the right of “public servants,” including deputy
heads and those of the restricted class, “to engage in political activi-
ties.” However, these two objectives are not both on the same footing.
The more important one, which is derived from the requirements of
sections 2(b) and 3 of the Charter, is the right to participate in political
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life. The other, of a constitutional nature also, is, in our opinion, subor-
dinate. If the legislator must take a risk, he or she must take it in favour
of political freedom, which is the foundation and the keystone of our
constitutional democracy. As Chief Justice Dickson pointed out in 1985:
“Our democratic system is deeply rooted in, and thrives on, a free and
robust public discussion of public issues. As a general rule, all members
of society should be permitted, indeed encouraged, to participate in
that discussion” (Fraser 1985, 467).

This political freedom must be encouraged and, moreover, limited
“the least possible,” according to the requirements of the Oakes (1986)
decision. In addition, there must be proportionality between the effects
of the measure restricting political freedom and the objective recog-
nized as sufficiently important. Here the attack on political freedom of
public servants is serious because this freedom is essential to the quality
of citizenship in a democracy. Therefore to attain his or her goal -
neutrality of the public service — the legislator should limit him- or
herself to restrictions that appear truly necessary. It must be a question
of conditions that are sine qua non, and it is up to the government to
demonstrate that necessity. The government is not required to prove
such necessity beyond all doubt, but its demonstration must be
convincing. Up to now, each time a legislator has liberalized the exer-
cise of political rights for public servants, there has been no disturbance
as a result, according to inquiries made by the Ontario Law Reform
Commission (1986). We do not anticipate any such disturbances if the
Canadian Charter of Rights and Freedoms is applied in a generous manner.

ABBREVIATIONS
am. amended
c chapter
C.A. Court of Appeal
C.ES.G.B. Crown Employees Grievance Settlement Board
Div. Ct. Divisional Court
D.L.R. Dominion Law Reports
DY Decree of the Yukon Territory
B.C. Federal Court Reports
L.A.C. Labour Arbitration Cases
N.S.T.D. Nova Scotia Trial Division
OlIC. Order in Council (Yukon Territory)

O.R. Ontario Reports
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R.D.CEP. Recueil des décisions de la Commission de la fonction publique

Reg. Regulation

RJ.Q. Recueil de jurisprudence du Québec
RR.O. Revised Regulations of Ontario
RS.A. Revised Statutes of Alberta

RS.B.C. Revised Statutes of British Columbia
RS.C. Revised Statutes of Canada

RSM. Revised Statutes of Manitoba
R.S.N.B. Revised Statutes of New Brunswick
R.S.N.S. Revised Statutes of Nova Scotia
R.S.O. Revised Statutes of Ontario

RS.PEL Revised Statutes of Prince Edward Island
RS.Q. Revised Statutes of Quebec

R.S.S. Revised Statutes of Saskatchewan
RS.Y.T. Revised Statutes of the Yukon Territory
R.Y.T. Regulations of the Yukon Territory
S.C.R. Supreme Court Reports

S.N.S. Statutes of Nova Scotia

SN.W.T. Statutes of the Northwest Territories
S.Y.T. Statutes of the Yukon Territory

s.(s) section(s)

U.S. United States Supreme Court Reports

NOTES
This study was completed in May 1991.

1. See also Mr. Justice McIntyre of the Supreme Court of Canada in the
RW.D.S.U. (1986) judgement: “Prior to the adoption of the Charter, freedom
of speech and expression had been recognized as an essential feature of
Canadian parliamentary democracy. Indeed, this Court may be said to
have given it constitutional status” (ibid., 584).

2. This provision was first applied to the election of November 1988 and was
later judicially contested.

3. Itis necessary to have the Commission’s authorization to become a candi-
date; this will be granted if the public servant’s “efficacy” in his or her
position is “in no way compromised.” Only deputy heads do not have
this right.
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The Ontario statutory restrictions on political activities of Ontario public
servants were considered valid before the Canadian Charter of Rights and
Freedoms came into force in the O.P.S.E.U. (1987) case.

All the judges supported this definition by Mr. Justice McIntyre.

Osborne v. Canada, [1988] 3 F.C. 219 (Mahoney, Heald and Lacombe JJ.);
affirmed (1991), 82 D.L.R. (4th) 321 (S.C.C.).

Translation of paragraph: The Court added that certain restrictions could
be justified “in the name of impartiality, neutrality and integrity,” but that
that did not authorize “too draconian measures ... outrageously imposed,”
when other “more flexible” measures would enable the same objective to
be reached. There exists “a possible arrangement which takes into account
the particular hierarchical status of the candidate.”

The question of the involvement of provincial public servants in munic-
ipal politics with respect to the Canadian Charter of Rights and Freedoms is
also dealt with in the O.P.S.E.U. (1988) judgement. Other Ontario judge-
ments have dealt with the involvement of municipal or local public servants
in municipal politics (Jores 1988, Reid J.; Rheaume 1989, McKein J.).

. In certain well-known democratic countries, such as France, public servants

in general may occupy posts within political parties but they must never-
theless constantly practise an attitude of “reserve.” However, senior offi-
cers named by decree and ministerial advisers in the hands of the
government are in a special situation. On these questions as a whole, see
Stefano (1979, 35ff., 122ff. and 149ff.).

In countries like France, senior officials, whether at the central, regional
or departmental levels, are subject to relative ineligibility. Only ministerial
advisers must abandon their posts. All other eligible public servants have
the right to an electoral leave taking various forms. Even during an elec-
tion campaign, however, the obligation of “reserve” persists, although it
is attenuated, according to well-established jurisprudence of the Conseil
d’Etat (Stefano 1979, 167ff.).

“Regulations on political activities in other provinces (e.g., New Brunswick,
Quebec, Ontario) are similar to federal regulations.”
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THE POLITICAL RIGHTS
OF CANADA'’S FEDERAL
PUBLIC SERVANTS

4

Kenneth Kernaghan

THE ISSUE

THE PRIMARY ISSUE examined in this study is the extent to which
federal public servants should be permitted to exercise political rights.
This issue involves a search for the optimum balance between promoting
the individual rights of public servants and preserving the political
neutrality and efficiency of the public service. While the focus of this
study is on the political and managerial dimensions of the political
rights debate, some reference is necessarily made to legal and consti-
tutional implications.!

The issue of political rights for public servants is more complex
and has more far-reaching ramifications than many commentators seem
to recognize. There is often a “knee-jerk” reaction in favour of expanding
political rights by those who do not understand, or who minimize
unduly, the implications for the political system. Similarly, there is
frequently an instinctive resistance to expanding these rights by those
who wish to preserve the status quo in the face of changing political
and constitutional circumstances.

The most vigorous advocates of expanding the political rights of
public servants have been the New Democratic Party and the public
service unions. Other major participants in the political system have
supporters on both sides of the issue, but it is notable that most public
service executives and managers oppose significant expansion of
political rights.

While the public debate on this issue centres on considerations of
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individual rights and political neutrality, it must be recognized that
other objectives are also being pursued. For example, public service
managers want to avoid the administrative hassles of dealing with a
more politically active workforce; some politicians want public servants
to be able to work for them in a more high-profile way both during and
between election campaigns; and public service unions want to enhance
their political power. One public service union, in a research report on
political rights, began by asserting that “wage controls, government
cutbacks, layoffs and legislation limiting collective bargaining ... are polit-
ical attacks on provincial government workers ... If provincial workers
do not take a more active political role their voice will not be heard and
they will continue to be pawns in their employers’ political games”
(National Union of Provincial Government Employees, undated, 1).

The first part of this study explains the meaning of the terms “polit-
ical rights” and “political neutrality” and the evolution of political
neutrality in Canada. This is followed in the second part by an exam-
ination of the rationales for limiting and permitting the exercise of polit-
ical rights by public servants. The third part contains a brief examination
of lessons to be learned from the experience of other government juris-
dictions, both in Canada and elsewhere. The final part provides an
analysis of section 33 of the Public Service Employment Act (PSEA) and
of proposals for amending this section.

It is important to note that the political partisanship section of the
PSEA, which was formerly section 32, is now section 33, R.S.C. 1985.

The Meaning of Political Rights

The term “political rights” refers here to the right to engage in partisan
political activity and in public comment on government decisions
and proposals.

Partisan Political Activity
Participation in partisan political activity includes the following broad
range of activities:

voting in elections;

seeking election to public office;

being a member of a political party or organization;

working in a campaign office;

holding an office in a political party or organization;

attending political meetings, rallies and conventions;

* speaking in support of or in opposition to a particular candidate
at political meetings, rallies or conventions;

e serving as a delegate or alternate to a political party conven-

tion; and
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e campaigning for or against a political party or candidate by such
means as making a financial contribution; soliciting financial or
other contributions; door-to-door canvassing; distributing
campaign material, wearing political badges, displaying lawn
signs, etc.; working at the polls in a partisan capacity; and trans-
porting voters to the polls on behalf of a political party or
candidate.

These partisan political activities can be grouped into two broad
categories: low-profile activities, such as belonging to a political party and
attending political meetings, and high-profile activities, such as canvassing
door-to-door and soliciting financial contributions.

The term “political activity” covers a broad range of activities. “A
variety of activities, covering a spectrum of commitment and involve-
ment, may justifiably be regarded as political. At one end of the
continuum, a person may run for office as a candidate of a party during
a federal or provincial election; at the other, a person may simply donate
funds anonymously to a political cause that is unrelated to a particular
political party. In between are a host of different political activities
involving varying degrees of commitment, action, and publicity”
(Ontario Law Reform Commission 1986, 74). Thus it is useful, but not
always easy, to distinguish between partisan political activities and
nonpartisan political activities. Nonpartisan political activities are activ-
ities that do not specifically relate to a federal or provincial political
party, but as we shall see below, activities intended to be nonpartisan
may be perceived as partisan.

Public Comment

Participation in public comment normally involves speaking or writing
for public consumption on issues of government policy or adminis-
tration or on matters of political controversy. While the term “public
comment” covers both criticism and praise of government, most of the
debate on the limits of appropriate public comment for public servants
focuses on criticism of government.

The rights to engage in partisan political activity and in public
comment are separate, but related, rights. Clearly, involvement in high-
profile partisan politics often requires the public expression of personal
or partisan views on government policies or programs. It is, however,
often difficult to distinguish between public criticism of government
that is motivated by partisan considerations and criticism that is moti-
vated by other considerations. Public comment can be of either a partisan
or nonpartisan nature. Public servants, who are not normally permitted
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to campaign in a high-profile manner for political parties or candidates,
must avoid involvement in public criticism of government that is, or
appears to be, partisan in nature.

There are several forms of public comment, and it is not easy to
draw a precise line between those forms that are required or permis-
sible and those that are questionable or prohibited (see appendix B).
This explains in part why so few governments provide clear rules on
the permissible limits of public comment. Public servants are often
obliged to seek guidance by referring to conventions, understandings
and practices rather than written rules. There is, therefore, room for
differences of opinion on what constitutes permissible public comment.
This situation can have a chilling impact on the participation of public
servants in legitimate forms of public comment.

Public servants, especially at senior levels, have traditionally been
restricted in the expression of public criticism of government, regard-
less of their motivation. The Statement of Principles of the Institute of
Public Administration of Canada (IPAC) (1986) provides general guid-
ance in this area by asserting that “public employees should not express
their personal views on matters of political controversy or on govern-
ment policy or administration when such comment is likely to impair
public confidence in the objective and efficient performance of their
duties.” The statement also notes that “it is the responsibility of public
employees to seek approval from the appropriate governmental
authority whenever they are uncertain as to the legality or propriety
of expressing their personal views.” Similarly, the Supreme Court of
Canada has stated that we have a “tradition surrounding our public
service” that “emphasizes the characteristics of impartiality, neutrality,
fairness and integrity ... [Elmployment in the public service involves
acceptance of certain restraints. One of the most important of those
restraints is to exercise caution when it comes to making criticisms of
Government” (Fraser 1985, 471).

Section 33 of the PSEA makes no explicit reference to any form of
public comment. By restricting certain partisan political activities,
however, it implicitly restricts public comment of a partisan nature.

The Meaning of Political Neutrality

Political neutrality is a constitutional convention. It provides that public

servants should avoid activities likely to impair, or to seem to impair, their

political impartiality or the political impartiality of the public service.
In the context of Canada’s parliamentary—cabinet form of govern-

ment, the interpretation of “political neutrality” as simply the avoidance

of partisan politics and public comment is unduly narrow. This narrow
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interpretation can be used manipulatively to obscure important aspects
of the political rights debate. Such restrictive usage is more appropriate
in the U.S. presidential-congressional system, which has no element of
ministerial responsibility and in which public service anonymity is less
important.

The full meaning of political neutrality is encompassed by the ideal
model of political neutrality provided below.? The model sets out the
requisites for an absolutely politically neutral public service in Canada’s
federal and provincial governments. The current state of political
neutrality in various governments — and the desirability and feasibility
of reform — can be assessed by examining the extent to which policies
and practices in these governments depart from this model. The require-
ments of the model are as follows:

e Politics and policy are separated from administration; thus
politicians make policy decisions and public servants execute
these decisions.

e Public servants are appointed and promoted on the basis of merit
rather than of party affiliation or contributions.

¢ Public servants do not engage in partisan political activities.

e Public servants do not express publicly their personal views on
government policies or administration.

* Public servants provide forthright and objective advice to their
political masters in private and in confidence; in return, polit-
ical executives protect the anonymity of public servants by
publicly accepting responsibility for departmental decisions.

* Public servants execute policy decisions loyally irrespective
of the philosophy and programs of the party in power and
regardless of their personal opinions; as a result, public servants
enjoy security of tenure during good behaviour and satisfac-
tory performance.

The centrality of these requirements in contemporary Canadian
government is demonstrated by the federal government’s recent state-
ment on the unchanging values that “have characterized the Public
Service since early in this century” (Canada, Public Service 2000, 1990,
14). These values include:

¢ loyalty to the duly elected government;

* honesty, integrity and nonpartisanship; ...

e faithfulness to the principles of fairness and impartiality; [and]
* professionalism in carrying out their duties. (Ibid.,13)
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The model of political neutrality serves three purposes. First, it
shows that the requirements of political neutrality are interrelated; thus,
a change in one of them may well influence one or more of the others.
For example, the reality or the appearance of senior public servants
participating in high-profile partisan politics or in public criticism of
government may undermine their security of tenure. Second, the model
makes it obvious that there has been a gradual evolution in the inter-
pretation and application of the convention of political neutrality; the
current policies and practices of governments in Canada depart substan-
tially from some of the model’s requirements. Finally, the model indi-
cates the close relationship between the concept of political neutrality
and several issues of enduring importance in public debate, including
the political rights of public servants.

The Evolution of Political Neutrality
In Canada, political neutrality has long been a central convention of
the Constitution. According to the Ontario Court of Appeal, “[c]learly
there was a convention of political neutrality of Crown servants at the
time of Confederation and the reasoning in support of such conven-
tion has been consistent throughout the subsequent years.” Moreover,
“the political neutrality or impartiality of Crown servants is a neces-
sary and fundamental doctrine of the Canadian Constitution, adopted
from the Constitution of the United Kingdom” (O.P.S.E.U. 1980, 330).
This convention of political neutrality was reinforced early in this
century by statutory provisions on the political activities of public
servants. Mr. Justice Beetz of the Supreme Court of Canada has asserted
that federal and provincial legislation on the partisan political activi-
ties of public servants forms an “integrated scheme [that], considered
as a whole, is meant to protect the principle of responsible government
which is common to both orders of government” (O.P.S.E.U. 1987, 53).
Historically, limits on the partisan political activities of public
servants have resulted primarily from the desire to promote merit and
efficiency in the public service by reducing patronage appointments. For
several decades after Confederation, the federal government was riddled
with appointments based on partisan political affiliation rather than
on merit. To increase merit and efficiency, the Civil Service Act of 1918
introduced competitive examinations and restricted partisan political
activity. Section 32 of the Act provided that no public servant could
“engage in partisan work in connection with any ... election, or
contribute, receive or in any way deal with any money for party funds.”
Over the next 40 years, the number of patronage appointments grad-
ually declined, so that by the 1960s political patronage was no longer
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considered a major impediment to merit and efficiency in the federal
public service. This development led in part to the significant expan-
sion of the political rights of public servants contained in section 32 of
the 1967 PSEA. The continuing restrictions after 1967 on high-profile
partisan political activities were motivated by a desire to preserve the
political neutrality and efficiency of the public service.

The Current Meaning of Political Neutrality

The present status of the convention of political neutrality can be
explained by a summary statement of the extent to which governments
in Canada have, in general, departed from the requirements of political
neutrality outlined in the model described above.3

First, politics, policy and administration are closely interrelated,
not separated. Politicians and public servants are involved in both the
making and implementation of policy decisions. Elected officials, notably
cabinet ministers, make final decisions on major policy matters, but
public servants influence these decisions and make decisions of their
own under authority delegated by Cabinet and the legislature.

Second, the vast majority of public service appointments are made
on the basis of merit, or fitness for the job. A substantial number of
appointments are based on contributions to the governing political party,
but at a senior level, most of these political appointments are made to
agencies, boards or commissions rather than to regular government
departments. Patronage appointments continue to be made at relatively
low levels of the public service in some Canadian jurisdictions.

Third, public servants do participate in certain partisan political
activities. In some jurisdictions, this participation is limited to low-
profile activities such as making financial contributions to, and holding
membership in, a political party. In others, public servants who wish
to stand for public office are required to seek permission for a leave of
absence. In still others, public servants are specifically forbidden to
engage in partisan political activity while at work, and their political
and administrative superiors are forbidden to coerce them into
performing partisan work.

Fourth, in most governments, public servants are restricted, usually
by convention rather than by written rules, in the expression of personal
views on government policies or administration. Moreover, they are
forbidden both by law and convention to engage in forms of public
comment in which they make use of confidential information to which
they are privy by virtue of their official position. Many public servants
are, however, required to engage in public comment during the perfor-
mance of their official duties. The difficulty of drawing a clear line
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between permissible and unacceptable forms of public comment
prompts public servants to be cautious when speaking or writing for
public consumption.

Fifth, public servants provide their ministers with objective advice
in confidence. In return, ministers normally fulfil their responsibility to
protect the anonymity of public servants by shielding them from public
criticism. Public service anonymity has been diminished to some extent
by the role that public servants are required to play in explaining poli-
cies and programs to the public and to legislators. In playing this role,
public servants must be careful not to infringe on their minister’s sphere
of responsibility by justifying, or speculating on, government policy.

Sixth, public servants are expected to carry out the decisions of
their minister loyally, whether they agree with the decisions or not. In
return, public servants can usually expect to enjoy permanence in office,
except in the event of staff cut-backs, unsatisfactory performance or
bad behaviour. With a change of government, however, public servants
who are political appointees are likely to lose their positions.

THE RATIONALES FOR LIMITING AND EXPANDING POLITICAL RIGHTS
Informed commentators argue for neither the completely unfettered
exercise of political rights nor the absolute prohibition of these rights.
Rather, they seek a balance between the need for political rights on the
one hand and the need for a politically impartial and efficient public
service on the other. However, considerable disagreement remains on
where the balance should be struck.

The IPAC Statement of Principles captures the challenge in its asser-
tion that “public employees should enjoy the fullest possible measure
of political rights that is compatible with laws, regulations and conven-
tions designed to preserve the political neutrality of the public service.”
Then, to elaborate this general principle, the Statement enjoins public
servants to refrain from partisan political activities that are likely to
impair their political neutrality and to avoid public comment that “is
likely to impair public confidence in the objective and efficient perfor-
mance of their duties.” Similarly, with specific reference to political
partisanship, Mr. Justice Walsh of the Federal Court (Trial Division)
has concluded that “a public servant in entering the public service must
or should realize that the political neutrality required will necessarily
result in some curtailment of his or her partisan political activity even
if this involves some restriction of freedom of speech or freedom of
association. These restrictions should be as few as possible and no more
than are necessary to attain the objective of political neutrality” (Osborne
1986, 682).
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The rationales for and against expanding the political rights of
public servants presented below apply to both partisan political activity
and public comment.

The Rationale for Limiting Political Rights

The arguments for limiting the political rights of public servants centre
on preserving political neutrality, but also include concerns about public
service efficiency. The major arguments are as follows:

1. To preserve public trust in government, public servants must be —and
must appear to be — politically impartial in the development and imple-
mentation of public policy. Members of the public must be assured that
political affiliation is not a consideration in any dealings they may have
with public servants.

It is argued that the involvement of public servants in high-profile
partisan politics and in public criticism of government can diminish
public confidence in the impartiality of the public service and that this
can have damaging effects on the public’s faith in government as a
whole. In support of this argument, the federal Task Force on Conflict
of Interest stated that “the public interest demands the maintenance of
political impartiality in the public service and of confidence in that
impartiality as an essential part of the structure of government in this
country” (Canada, Task Force 1984, 46). The reality and the appearance
of impartiality have become more important as the general public has
become more aware of the power and influence of public servants in
the formulation and implementation of public policy.

In opposition to this view is the argument that only senior-level
public servants exercise significant power and influence and that limits
on political rights are, therefore, needed only at that level. Moreover,
most of the interaction between citizens and public servants is at the
middle and lower levels of the public service. The usual response to
this argument is that many public servants below the senior levels of
the administrative hierarchy make discretionary decisions that signif-
icantly affect the rights and livelihood of individual citizens. Some
commentators go further by arguing that the involvement of large
numbers of public servants in partisan politics, regardless of their level
in the hierarchy, will damage the credibility and integrity of the public
service. One commentator argues that “with 75 per cent of the public
service exempt from restrictions on partisan political activities and with
a large number of these public servants actively engaged in one form
or another of partisan politics, the public at large could no longer have
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confidence in the impartiality of the public service” (Gallant 1986, 666).
In this connection, it is notable that 30.8 percent of the 1 100 public
servants surveyed for the federal Public Service Commission indicated
that they would participate more actively in partisan politics if the
current restrictions were eased (Carleton University 1985).

A commentator on the other side of the political rights issue agrees
that the liberalization of political rights may lead some employees to
“become more open in their political activity.” But he doubts that “the
proportions involved will greatly increase ... Some federal employees
will choose to remain politically neutral even if the law changes because
of how they see the requirements of their job. Many will remain unin-
volved for the same reasons that most Canadians in the private sector
do not participate in politics: lack of interest, or other claims on their
time” (Cassidy 1986, 657).

The convention of political neutrality requires that public servants
avoid the appearance, as well as the reality, of involvement in activities
that impair their political impartiality or that of the public service as a
whole. This point is related to the earlier reference to the difficulty of
distinguishing partisan from nonpartisan activity and of discerning the
motivation for criticism of government. For example, public servants
who criticize government policies or personalities in public may under-
mine public confidence in their impartiality, regardless of the motiva-
tion for their action.

2. Public servants must be — and must appear to be — politically impar-
tial in order to retain the trust of their political superiors, who are
dependent on them for objective policy advice and for effective
policy implementation.

As explained above, political neutrality is closely related to two
other constitutional conventions: ministerial responsibility and public
service anonymity.? The federal government, in its white paper on the
renewal of the public service, states that “the principle of ministerial
responsibility governs the Public Service ... ministers are elected to decide
whereas officials are appointed to administer and advise” (Canada, Public
Service 2000, 1990, 7-8).

Collective ministerial responsibility requires that Cabinet answer to
Parliament for both the content and the administration of government
policies and that the Cabinet resign if it loses a vote of confidence in
Parliament. Ministers are expected, on pain of resignation, to maintain
cabinet solidarity by refraining from public criticism of government
policies and proposals. Individual ministerial responsibility requires
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that ministers answer to Parliament for all of the administrative errors
of their department in that they must resign in the event of serious error
by their departmental subordinates; and that ministers explain and
defend before Parliament the actions of their departments. The minis-
ters” acceptance of public praise and public blame for all of the activi-
ties of their departments helps to preserve the anonymity of public
servants by protecting them from public visibility and attack. Public
servants are, for their part, expected to retain their anonymity by
providing impartial advice to ministers in private and in confidence
and by avoiding activities that impair their ability to carry out their
duties in a politically impartial manner.

Despite gradual modifications in practice of the conventions of
ministerial responsibility and public service anonymity, they remain
central elements of the Canadian Constitution. It is not surprising, there-
fore, that ministers should be concerned about the involvement of public
servants in highly visible partisan politics and public comment. Can
ministers reasonably be expected to refrain from public debate with
public servants who criticize individual departments or the govern-
ment as a whole and, thereby, affect adversely the ministers” electoral
fortunes? Under these circumstances, will ministers have sufficient
confidence in the political impartiality of public servants? Will minis-
ters be tempted to punish their detractors and reward their supporters
by resorting to patronage appointments and promotions? Will security
of tenure for public servants be undermined?

In this connection, a federal deputy minister recently advised that
“having the legal right to work for a political party does not guarantee that
no penalties of any kind will be incurred by those who choose to exercise
this right. Despite the fact that partisan activity by federal public servants
has been prohibited by law for decades, it has not been uncommon for
incoming Ministers to feel a need to satisfy themselves that their officials
really are neutral, and for this purpose, to have inquiries made about
possible political linkages of various individuals” (Kroeger 1991, 9).

It must be recognized that the actions of the ministers themselves
have endangered the tradition of political neutrality. They have helped
to politicize the public service by making patronage appointments, by
using public servants for partisan purposes and by seconding public
servants to their political staffs (Jackson 1989). These actions suggest
that some ministers, at least, are not so much concerned about having
neutral public servants as they are about having loyal public servants.

3. Opposition parties must have trust in the political impartiality of public
servants so that there will not be a politically motivated turnover of
public servants with a change of government.
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The concerns of opposition members of the legislature about the
political activities and public comment of public servants are similar to
those of members on the government side noted above. Security of
tenure for public servants normally requires that they carry out policy
decisions loyally, regardless of the policies of the governing party and
of their personal views. When an opposition party becomes the
governing party, can it be expected to have confidence in the loyalty
of public servants who have campaigned in a high-profile way for other
political parties?

During the last decade, senior officials in some governments have
been removed following a change of government, not only because
they engaged in partisan political activity, but merely because they
were perceived to be too closely associated with the policies of the
former governing party. There is a tendency for an incoming govern-
ment to distrust high-level officials who have served the previous
government. Indeed, during recent election campaigns, there have been
strong calls for the replacement of senior career public servants with
partisan political appointees. While most governments have resisted
pressures to politicize the senior levels of the departmental public service,
a large number of political appointments have been made to semi-
independent agencies, boards and commissions. These appointees are
likely to be replaced by supporters of the incoming party in the event
of a change of government. Another consideration is that politically
active public servants who appear before legislative committees are
more likely to be subjected to partisan attacks by legislators of a different
partisan stripe.

On the basis of these considerations, it is argued that high-profile
participation in partisan politics by public servants below the senior
echelons of the departmental public service could have two conse-
quences. First, opposition parties would have less trust in the loyalty
and political impartiality of public servants. Second, ministers of a new
government would be tempted to make partisan appointments to senior
public service posts to ensure the loyalty of at least their most senior
advisers. These considerations are closely related to the next argument
for limiting political rights.

4. The expansion of political partisanship may result in the re-
emergence of the patronage system of hiring and promotion with a
consequent decline in merit and in public service efficiency and effec-
tiveness. Both the public and public servants must be assured that
appointment and advancement in the service are based on merit rather
than on party affiliation.
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The stringent restrictions on the political rights of public servants
before 1967 were based on the desire to minimize political appoint-
ments to, and promotions within, the public service and thereby to
enhance administrative efficiency. The question to be answered now
is whether the restrictions contained in the PSEA of 1967 can be loos-
ened without bringing about an increase in political and bureau-
cratic patronage.

As noted above, the involvement of more public servants in more
high-profile partisan politics would tempt ministers to expand patronage
appointments and, with a change of government, to replace the polit-
ical appointees of the former government with their own supporters.
Moreover, the more partisan working environment resulting from
increased political partisanship could result in greater bureaucratic
patronage in the appointment process. Many public servants have
different political views and allegiances from their administrative supe-
riors. Relationships on the job could be aggravated by the more active
and public manifestation of these differences. Public service managers
might be more inclined to appoint people who share their political
views or affiliations. Bureaucratic patronage would be even more likely
if senior public servants themselves were patronage appointees.

Many appointments could be based more on partisan considera-
tions than on the merit principle of selecting the candidate best qual-
ified for the job. Public service executives and managers would be
challenged to avoid adverse effects on public service efficiency and
the notion of a career public service. In the survey of public servants
mentioned earlier, 28.1 percent of those interviewed believed that
permitting public servants to be more active in partisan politics would
increase conflicts and confrontation with the people they work with on
a day-to-day basis. As many as 52.8 percent felt that there would be
more problems between employees and management. Finally,
46.3 percent of the respondents thought that the career prospects of
public servants would be affected, and 65.5 percent of these respondents
believed that the area most affected would be job promotion prospects
(Carleton University 1985). It is significant that two of the central prin-
ciples of career public service are that appointments to, and within,
the public service are based on merit, in the sense that the person
appointed is the one who is best qualified; and that appointments are
free from partisan political considerations.

5. Public servants must be protected against financial or other forms of
exploitation by political or administrative superiors who are affiliated
with a specific political party or candidate. Public servants can both
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suffer and prosper unfairly from actively supporting a political party
other than that to which their political superior belongs or with which
an administrative superior is affiliated.

This argument also relates to the career prospects of public servants.
The concern here is that if public servants have the right to participate
in partisan political activities, they are vulnerable to being pressured by
political and bureaucratic superiors into participating in a specified
direction. “The freer the employees are to engage in voluntary polit-
ical activity, the greater is the possibility that they will be coerced into
involuntary political activity” (Bolton 1976, 13). An expansion of polit-
ical rights may mean that public servants are no longer able to refuse
to participate, even in highly visible partisan politics, by referring to
statutory constraints on their participation. They are, therefore, more
exposed to exploitation by people wishing to support particular polit-
ical parties or candidates.

To discourage such exploitation, the IPAC Statement of Principles
(1986) provides that public servants “should not be compelled to engage
in partisan political activities or be subject to threats or discrimination
for refusing to engage in such activities.” The potential for abuse in this
area is so great that some governments provide specific statutory protec-
tion against coercion to participate in political activities.

In the United States, the argument is often made that the expan-
sion of political rights for public servants can lead to political exploita-
tion not only by hierarchical superiors but also by the public service
unions, to which the great majority of public servants belong.

The Rationale for Expanding Political Rights
The major arguments for expanding the political rights of public servants
are as follows:

1. Public servants should be permitted to exercise the fundamental rights
of freedom of expression and of association guaranteed to all citizens;
they should not be treated as second-class citizens.

This is the primary reason given for enhancing the political rights
of public servants. Section 2 of the Canadian Charter of Rights and Freedoms
guarantees to everyone the fundamental freedoms of expression and
association. It is argued that limits on these freedoms, including limits on
the full exercise of political rights, must meet the requirement of section
1 of the Charter that these limits be “such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.”
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The differences of opinion among politicians, public servants and
academics on what constitutes reasonable limits are shared by the
judges of our highest courts. In 1986, Mr. Justice Grant of the Supreme
Court of Nova Scotia struck down sections of the Civil Service Act of
that province because certain limits on partisan political activity
contained therein were deemed incompatible with the Charter’s guar-
antees of fundamental freedoms (Fraser 1986). But in the same year,
Mr. Justice Walsh of the Federal Court (Trial Division) upheld the polit-
ical partisanship section of the federal PSEA because of the need to
preserve the tradition of political neutrality (Osborne 1986, 662). This
decision was partially reversed by the Federal Court of Appeal in 1988
and was heard on appeal by the Supreme Court of Canada in 1990. In
June 1991, while this study was in production, the Supreme Court
struck down the political partisanship section of the PSEA. The Court
acknowledged the importance of the principle of political neutrality and
ruled that the political rights of federal public servants were unduly
restricted. The Court declined to specify where the balance between
political rights and political neutrality should be struck; the task of
redrafting the section was explicitly left to Parliament (Osborne 1991).
In 1988, the Ontario High Court of Justice upheld the political activity
section of the Ontario Public Service Act as compatible with the Canadian
Charter of Rights and Freedoms (O.P.S.E.U. 1988).

Proponents of the expansion of political rights acknowledge that
some limits are necessary, but they argue that the limits are often unduly
restrictive. They note first that fears about the negative impact of
increased political rights on the reality and perception of the political
neutrality of the public service are exaggerated. For example, “even if
a citizen knows the political stripe of the person who sells wine and
spirits, or clears snow from the highway, or operates a word processor,
there is little rational cause for any member of the public to think that
the service thus being performed is in any way affected by those polit-
ical leanings” (Ontario Law Reform Commission 1986, 261).

The argument is also made that limits need to be applied only to
those public servants at fairly senior levels who provide policy advice
and who perform duties in such sensitive areas as regulation and
personnel management. Moreover, there is a very large number of
public servants who have no face-to-face contact with the public and
whose political activities could not reasonably be viewed as under-
mining public confidence in the impartiality and integrity of the public
service. Most public servants are “secretaries, clerks, technicians, or
blue-collar workers. In other words, they have jobs similar to other
average Canadians and it is steadfastly wrong to deny them the rights
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other Canadians have. Even where the responsibilities of some public
employees are more sensitive, the law is still too restrictive and too
arbitrarily applied” (Cassidy 1986, 664). It is on the basis of this reasoning
that some governments divide all public servants into two or three cate-
gories according to the need for restrictions on their political activities.

2. Limits on the political rights of public servants deprive both the general
public and political parties of valuable information and insights on
public affairs.

There is no doubt that the public service, especially at its middle
and senior levels, contains a large number of well-educated and knowl-
edgeable people. Moreover, the average public servant is likely to be
better informed than the average Canadian citizen about public affairs
and is, therefore, in a better position to make a useful contribution to
political debate. This argument is even more persuasive if the issue being
debated is directly related to the public servant’s department or respon-
sibilities. Isnt one of the best people to comment on the quality of envi-
ronmental protection an employee involved in environmental regulation?
Isn’t one of the best people to comment on problems of food poisoning
an inspector for the Department of Agriculture? If it should be consid-
ered inappropriate for such employees to comment on these matters in
a partisan context either during or between election campaigns, couldn’t
such comment be permitted in a nonpartisan context?

It is helpful to examine this argument in the sphere of public
comment. As explained earlier, it is difficult to distinguish partisan from
nonpartisan public comment, and public servants who speak out publicly
against government policies and programs can embarrass their minister
and their department. Moreover, the Supreme Court has ruled that the
freedom of public servants to criticize the government is not an absolute
freedom and that public criticism of policies with which public servants
are directly involved is more problematic than comment on other poli-
cies because it might affect their ability to perform their duties effec-
tively or the public’s perception of that ability (Fraser 1985, 470).

Yet, the Court indicated that public comment by public servants is
appropriate in certain circumstances. The Court observed that “whereas
it is obvious that it would not be ‘just cause’ for a provincial Government
to dismiss a provincial clerk who stood in a crowd on a Sunday after-
noon to protest provincial day care policies, it is equally obvious that
the same Government would have ‘just cause’ to dismiss the Deputy
Minister of Social Services who spoke vigorously against the same poli-
cies at the same rally” (ibid., 468). Advocates of expanding political
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rights contend that the rules should be clear so that those public servants
whose ability to perform their duties would not be affected by certain
forms of public comment or political activity can exercise their rights
more fully.

3. Limits on the political rights of public servants restrict the involve-
ment in partisan politics and public comment of a large percentage of
the labour force.

This assertion is closely related to the two previous arguments. At

present, the political rights of the 225 000 federal public servants who
‘are subject to the PSEA are limited to some extent. It is argued that

these limits create a large group of second-class citizens with respect to
political rights and that they deprive the political system of the contri-
butions of a significant number of knowledgeable citizens. Differential
treatment of public servants according to their level and responsibili-
ties in the service would expand the political rights of a considerable
number of employees.

The additional argument is made that those who are freed for more
political activity and public comment are unlikely to participate vigor-
ously enough to diminish significantly the reality or image of public
service neutrality. According to Michael Cassidy, a former member of
Parliament, “despite the relatively tolerant attitude to political partic-
ipation in the Ottawa area, only a very small proportion of public
employees actually participate directly in election campaigns ... I would
guess that no more than 5 per cent of federal employees in the capital
area played a direct role in any election campaign, with perhaps another
5 per cent marginally involved through such activities as making a
contribution or putting up a campaign sign” (Cassidy 1986, 656).

Moreover, some public servants are unlikely to take advantage of
increased political rights because they realize that their career prospects
could be detrimentally affected. It may be prudent for those who wish
to be promoted to policy making and sensitive positions to refrain from
political activities and public comment that may jeopardize their repu-
tation for impartiality. While some commentators argue that the polit-
ical rights of public servants should be limited to guard against this
possibility, others argue that public servants should be free to use their
own best judgement on the matter. In this regard, a federal deputy
minister has observed that “in cases where individuals are identified,
or even suspected, of having party connections of the wrong kind, there
is only so much that Deputy Ministers can do to protect them ... The law
prohibits such officials being fired or demoted, but is of only limited use
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when it comes to a variety of other, more ambiguous situations that
can arise, for example, making a choice between two individuals for a
particular assignment where all factors are more or less equal, except
that one individual is openly allied with the Official Opposition”
(Kroeger 1991, 9).

A final consideration here is that the size of the permanent public
service is declining as the public service becomes increasingly populated
by part-time and contract employees. Will it be practicable to impose
significant restrictions on the political rights of these employees?

4. The application of the merit principle protects the public service against
political or bureaucratic patronage based on the partisan affiliation or
public comments of public servants.

The argument here is that fears about an upsurge of political and
bureaucratic patronage resulting from an expansion of political rights
are unwarranted. In particular, it is argued that the merit principle, which
requires selection of the best qualified person for any job, is well estab-
lished in the federal government. Moreover, while the merit system, which
is the administrative mechanism for implementing the merit principle,
permits some departures from the absolute application of the principle,
these departures will not be permitted on grounds of partisan politics.
Thus, public servants can feel secure that their involvement in permis-
sible political activities will not affect their career prospects adversely.
In addition, public servants can appeal against appointment or promo-
tion decisions suspected of being based on partisan considerations.

The case of Sant P. Singh illustrates this issue well. Mr. Singh, an
economist employed by the federal Department of Health and Welfare,
received a leave of absence to run as a Progressive Conservative candi-
date in the 1974 federal election. Mr. Singh was not elected, so he
returned to the public service. A few months later, when he was denied
a promotion and pay increase, he filed a grievance with the Public
Service Staff Relations Board claiming that he had been punished for
his political activities. The Board concluded that he had been the victim
of political bias and awarded him damages in the amount of $9 300
(Singh 1979). This case indicates that the merit principle cannot provide
complete protection against political bias but that in such instances the
appeal system can provide relief if the allegations can be proven.

However, some commentators contend that the merit principle
cannot ensure sufficient protection against covert partisanship. The
application of the merit principle permits the exercise of much discre-
tion in human resource management, and subtle pressures to engage,
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or not to engage, in political activities can be exerted by superiors. There
can be “hidden consequences for the careers of public servants who
participate in political activity that is legally permissible but that is
nonetheless frowned upon by political or administrative superiors”
(Ontario Law Reform Commission 1986, 19). In response to this
contention, the argument can be made that “the possibility that people
who publicly display strong political views, or indeed strong views of
any kind, might be discriminated against because of those views can
scarcely argue for a suppression of those views” (ibid., 263).

5. Knowledgeable and skilled persons whose talents are needed in govern-
ment will be unwilling to accept employment in the public service if their
political rights are unduly restricted.

Given that the public service must compete with the private sector
for skilled employees, it is argued that the public service should make
government employment as attractive as possible; excessive restric-
tions on political rights would work against this objective. A related
argument is that liberalizing the constraints on political rights would
attract competent, politically active people to join the public service.

This argument is of secondary importance. There are few data
available to confirm or deny its validity. Moreover, it is unlikely to be
the decisive argument in determining the appropriate measure of polit-
ical rights.

The Problem of Evidence

Another argument for expanding political rights is that the expansion
of these rights in various jurisdictions has not diminished the confi-
dence of the public and of politicians in the impartiality of the public
service. This argument is considered separately because it raises the
important question of the nature of the evidence available to support
arguments on each side of the political rights issue and to enable an
appropriate balance to be struck between them. The Ontario Law Reform
Commission’s conclusion about Ontario is applicable also to the federal
scene. The Commission notes that “the balancing exercise that we are
required to perform is not susceptible of scientific accuracy. There is
really no method to measure the impact that a particular amendment
will have upon the overall behaviour of so large and diverse an organ-
ization as the Ontario public service. It is a question of judgment whether
a particular reform will ease the undue restrictions on individual
freedom without a deleterious effect upon the principles of political
neutrality” (Ontario Law Reform Commission 1986, 260).
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Some officials from provinces with relatively liberal political rights
regimes have asserted that there has been no apparent negative impact
in the form of reduced public and government confidence in the impar-
tiality of public servants (Decter 1986). Yet this author has received
reports from officials in several provinces about employees whose career
prospects have suffered as a result of their supporting an opposition
party, about a polarization of public servants among the major political
parties, and about links between political partisanship and the leaking
of government information. A good deal of anecdotal evidence can be
collected to support the view that the liberalization of political rights
does have such consequences, but it must be recognized that the plural
of anecdote is not data.

Saskatchewan has long had comparatively liberal rules on polit-
ical rights. Concern about the application of these rules arose when,
after a change of government in 1982, a large number of public servants
were dismissed, some of them on the grounds of actual or alleged affil-
iation with, or support for, the “wrong” political party (Michelmann
and Steeves 1985). A few years later, the province’s most senior public
servant expressed serious concerns about the political rights rules in
that province. He said that whereas in the federal sphere and in a
number of provinces the political rights rules “have dictated that their
public services are, for the most part, perceived [as] politically neutral,
this does not appear to be the case in respect of the Saskatchewan Public
Service” (Riddell 1986, 1). He said also that the broad interpretation of
the province’s rules “has resulted in public servants at all levels running
for office or actively campaigning for a particular party or candidate ...
If one believes as I do in [the] British Parliamentary tradition of the
neutrality of the public service, it is fairly clear that the present legis-
lation and policy framework does little to contribute to preserving this
tradition in Saskatchewan” (ibid., 3). Finally, he announced that
Saskatchewan would develop a code of conduct for public servants to
help achieve the objective of a nonpartisan public service and that
among the questions to be considered was whether there should be
restrictions on soliciting funds for political parties, holding office in a
political party, and making public statements on government policy.

It is significant also that the Government of Saskatchewan inter-
vened in an action before the Supreme Court of Canada in 1990 to argue
that section 33 of the federal PSEA is compatible with the Canadian
Charter of Rights and Freedoms (Saskatchewan 1990).

The head of a public service union has argued that even though
section 33 of the PSEA was not in force during the 1988 federal elec-
tion, “public service employees showed good judgment in deciding
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what political activity was appropriate. No one has claimed that public
service neutrality or the merit system of promotion has been under-
mined” (Craig 1989, 20). But section 33 was struck down just before
the election was called (Osborne 1988), and a single election campaign
provides little evidence of the possible long-term effects of removing
restraints on political partisanship. It is noteworthy also that election
experience does not speak to the impact of the separate, but related,
issue of extending the rights of public servants to comment publicly
on government policies and programs between elections. A much longer
period and the experience of several elections are needed for a proper
assessment of the impact of liberalizing political rights. In Great Britain,
the effects of an expansion of political rights for public servants in 1949
were formally assessed by means of a public inquiry in 1976, which
led to a further expansion of these rights.

There is a need for a rigorous examination of the consequences of
expanding the political rights of public servants in certain provinces
so that self-serving claims on both sides of the issue and impression-
istic evidence can be replaced with hard data.

THE COMPARATIVE DIMENSION

It is important to be careful about transplanting a political rights regime
from one government jurisdiction to another (for example, from British
Columbia to the federal government or from Great Britain to Canada).
There are good descriptions of the formal rules in the provinces and in
various other countries, but there is relatively little information on
actual practices, which can depart considerably from the formal rules.
It is important to recognize also that the political rights regime in each
jurisdiction is the product of historical, political, constitutional, cultural
and social conditions that are not shared, or are shared only partly, by
other jurisdictions. The Attorney General of Newfoundland has observed
that “there is no one approach to achieving a politically neutral and
impartial public service. Recognition must be given to differences
between jurisdictions in respect of the political history, the evolution of
politics and the political realities associated with governing. Given
these differences, there is no one scheme that would ensure a climate
of reliance and trust fundamental to the carrying out of governmental
functions and the accessing of services by the public. Indeed, the objec-
tive may properly be achieved through a variety of schemes in different
jurisdictions” (Newfoundland 1990, 7).

Descriptions of the political rights rules in Canada’s provincial
governments and in certain other countries (the United States, Australia
and New Zealand) are not provided here because they are available
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elsewhere (Ontario Law Reform Commission 1986, 123-57, 192-218,
244-52, 254-55). For quick reference, however, the chart in appendix C
provides a summary of the provincial rules. In addition, appendix D
contains an account of the political rights regimes in selected countries
(Germany, France, Sweden and Japan) whose experience is relevant to
the Canadian debate. A detailed treatment of the British political rights
regime is provided below because this regime is so often recommended
as a model for the Canadian government.

The British Model

Britain’s political activity rules take the form, not of a statute, but of
regulations contained in the Civil Service Pay and Conditions of Service
Code.® The opening words of the political activities section of the Code
are worth quoting because of their relevance to the tension between
political rights and political neutrality and their similarity to a recent
statement by the Canadian government.

Civil servants owe their allegiance to the Crown. In its executive
capacity, the authority of the Crown is exercised through the govern-
ment of the day. Civil servants are therefore required to discharge
loyally the duties assigned to them by the government of the day of
whatever political persuasion. For the Civil Service to serve successive
governments of different political complexions it is essential that
ministers and the public should have confidence that civil servants’
personal views do not cut across the discharge of their official duties.
The intent of the rules governing political activities by civil servants
is to allow them the greatest possible freedom to participate in public
affairs without infringing these fundamental principles. (United
Kingdom, Civil Service Code, para. 9923)

The Canadian government used a similar statement in its 1990 white
paper on the renewal of the public service (Canada, Public Service 2000,
1990, 7-11) with the commitment that “the Government will take what-
ever measures may be necessary to maintain the confidence of the
public and of successive Governments in the professionalism and
nonpartisanship of the Public Service. Provided this essential principle
is fully respected, the Government will be prepared at the appropriate
time to consider further the exercise of political rights by particular
categories of Public Servants” (ibid., 64).

The British code identifies 10 types of political activity. The five
activities of national or international scope it cites are as follows:
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a. public announcement as a candidate or prospective candidate for
Parliament or the European Assembly

b. holding, in party political organisations, offices which impinge
wholly or mainly on party politics in the field of Parliament or the
European Assembly

c. speaking in public on matters of national political controversy

d. expressing views on such matters in letters to the press or in books,
articles or leaflets

e. canvassing on behalf of a candidate for Parliament or the European
Assembly or on behalf of a political party. (Para. 9924)

The five activities at the local level it cites are as follows:

a. candidature for, or co-option to, local authorities

b. holding, in party political organisations, offices impinging wholly
or mainly on party politics in the local field

c. speaking in public on matters of local political controversy

d. expressing views on such matters in letters to the press or in book
articles or leaflets

e. canvassing on behalf of candidates for election to local authorities
or a local political organisation. (Para. 9925)

For purposes of participation in these political activities, British
public servants are divided into three categories. First, the politically
free group makes up about 26 percent of the civil service. It consists of
“industrial” civil servants and “non-office” personnel, that is, low-
profile groups like messengers, cleaners, photocopiers. This group is
permitted to take full part in all political activities. Second, the politi-
cally restricted group, which makes up about 4 percent of the service,
consists of everyone at the level of principal and above, administration
trainees and higher executive officers. Members of this group are
completely barred from national political activities but can seek depart-
mental permission to participate in local activities. Finally, there is an
intermediate group, which makes up about 70 percent of the civil service
and consists of clerical and executive officers and professional employees
below the level of principal. Employees in this intermediate group are
eligible to participate in all political activities except candidature for
Parliament or the European Assembly. They must, however, seek depart-
mental permission for such participation, and whether permission is
granted depends on the nature of their current duties. Permission to
participate is specifically forbidden to:
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e employees providing policy advice to ministers and senior offi-
cials or working in areas that are especially sensitive in political or
national security terms;

¢ employees “who regularly speak for the government or the depart-
ment in dealings with commercial undertakings, pressure groups
local government, public authorities,” etc. and who may appear to
these bodies as having influence over them;

¢ employees “who represent [the] Government in dealings with over-
seas Governments”; and

e employees “whose official duties involve ... significant ... face-to-
face contact with individual members of the public and who make,
or may seem to the public to be involved in making decisions
affecting them, and whose political activities are likely to be (or
become) known to those members of the public (eg., those whose
work involves them or may seem to the public to involve them in
both intimate knowledge and direct contact with members of the
public in regard to their personal affairs, and decisions affecting
their personal lives” (Para. 9929).

With respect to posts in the intermediate category that do not fall
within these sensitive areas, departments are encouraged to grant
“standing permission” for employees to engage in political activities.

It is important to note that all employees in the restricted and inter-
mediate categories, even if they have received permission individually
or en bloc, are subject to a Code of Discretion. The Code provides that
“a civil servant’s political views should not constitute so strong and so
comprehensive a commitment to the tenets of one political party as to
inhibit or appear to inhibit loyal and effective service to Ministers of
another party.” Permission to participate in political activities is subject
to the following Code of Discretion:

a. individuals in the intermediate and politically restricted groups
undertaking political activities should bear in mind that they are
servants of the Crown, working under the direction of Ministers
forming the government of the day. While they are not debarred
from advocating or criticising the policy of any political party,
comment should be expressed with moderation, particularly in
relation to matters for which their own Ministers are responsible,
and indeed all comment avoided if the departmental issue
concerned is controversial. Personal attacks should be avoided

b. every care should be taken to avoid any embarrassment to Ministers
or to their departments which could result, inadvertently or not,
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from the actions of a person known to be a civil servant who brings
himself prominently to public notice in party political controversy

c. permission to participate only in local political activities is granted
subject to care being taken by the officer concerned not to involve
himself in matters of political controversy which are of national
rather than local significance. (Para. 9934)

This Code of Discretion reinforces the importance of the reality and
appearance of a politically neutral public service. The Code is likely to
encourage the roughly 70 percent of employees in the intermediate
category to exercise caution, even in their involvement in permissible
* political activities.

Any public servant who has been refused permission to partici-
pate in political activity may appeal to the Civil Service Appeal Board.
The Board can only recommend to the head of the relevant department
that the activity be permitted; if the department head disagrees with this
recommendation, the final decision is taken by the minister.

Lessons from Comparative Analysis

In addition to this British model, the political rights regimes in Australia,
New Zealand and the United States are especially relevant to Canada.
The Commonwealth countries have in common the British model of
parliamentary—cabinet government, and the political heritage of the
United States is largely British; its political culture is more similar to
that of the developed Commonwealth states than it is to other devel-
oped democratic states in Europe and Asia. In assessing the political
activity rules in such countries as Germany, France, Sweden and Japan,
it is useful to keep in mind the influence of their distinctive governing
institutions and political cultures. A cursory analysis of these rules in
several western European countries (e.g., Germany, France and Sweden)
reveals considerable permissiveness compared with the rules in the
United States and the developed Commonwealth countries. A detailed
analysis would show that this permissiveness is a product of unique
national circumstances and that permissiveness, especially in Germany
and France, is associated with a significant degree of politicization of
the public service.

Compared with the political activity rules in other developed demo-
cratic countries, the federal rules in Canada fall approximately halfway
along a political activity continuum from complete permissiveness to
complete prohibition. A comparison of the rules in these various coun-
tries places Sweden closest to the pole of unrestrained political activity,
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with Germany, France, New Zealand, Australia and Britain falling progres-
sively closer to the middle of the continuum. Governments in Canada are
grouped around the mid-point of the continuum. Compared with the
federal rules, the rules in Alberta, British Columbia, Manitoba, Quebec
and Saskatchewan are more permissive; those in Newfoundland and
Prince Edward Island are more restrictive. The rules in the other provinces
(New Brunswick, Nova Scotia and Ontario) are similar to the federal
rules. Finally, the rules in the United States, Eire and Japan place those
countries closer to the pole of completely prohibited political activity.

In several of these countries, the formal rules provide only a rough
picture of the actual operation and impact of the rules. Moreover, one
cannot say with confidence that rules that are effective in one country
can be successfully applied in countries with different political and
administrative systems. Nevertheless, some lessons can be learned.

Public servants in Sweden, Germany and France enjoy a broader
range of political rights than most government jurisdictions in Canada.
Sweden’s political and administrative institutions and culture are very
different from those in Canada. Similarly, the political and legal frame-
work within which public servants in Germany and France work differs
from that in Canada, but experience in these two countries suggests
that the politicization of the senior public service is likely to filter down
to lower levels of the service. This experience suggests also that a public
service based formally on merit and neutrality may in practice be char-
acterized by a good deal of political patronage.

In this regard, it is important to note the conclusions of a Canadian
scholar who has done a careful study of political rights in Germany
and has drawn specific lessons for Canada (Michelmann 1988). He
asserts that “the normative assessments of the effects of politicization
are not necessarily directly relevant in the Canadian context” but “one
needs only to examine these effects and determine whether they are
desirable in Canada” (ibid., 27). He concludes that broad political rights
for public servants have had negative ramifications in Germany, espe-
cially “for the functioning of the public service itself” (ibid., 29). In
particular, he notes that “there is no evidence that partisanship enhances
competence, although there is evidence of the danger that partisanship
can, in the absence of strict vigilance and the proper motivation by
those who make personnel decisions, replace merit as the primary
consideration” (ibid.). In conclusion, he cautions Canadians “to listen
to senior public servants in Germany who in interviews with the author
wished they were operating in a context such as the Canadian
where party political considerations do not play the role in the public
service that they do in the FRG. Their advice was not to go toward the
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slippery slope of expanding public servant political rights for fear of
introducing into the Canadian setting the escalating partisan influence
that is becoming increasingly attacked in Germany for its detrimental
effects on the public service” (ibid, 31). In this context, it is notable that
two German experts have concluded that “the German civil service has
become clearly politicized — in a party political sense — over the past
20 years” (Mayntz and Derlien 1989, 386).

The Canadian public service, unlike that of Germany or France but
like that of the Commonwealth countries, operates within a constitu-
tional framework in which the conventions of ministerial responsibility,
political neutrality and public service anonymity are of central impor-
tance. Compared with Canada, the rules on political activity in the
Commonwealth countries are somewhat less restrictive. However, while
it is difficult to compare the overall commitment to a politically neutral
public service of one country with that of another, the tradition of polit-
ical neutrality appears to be somewhat stronger in Britain and Australia
than in Canada. The extent to which public servants will take advan-
tage of permissive rules on political activity depends to a considerable
degree on the importance generally attached to a politically neutral
public service and, therefore, to the avoidance of political patronage
and partisan politics. In Britain, “professional ethics of bureaucrats and
self-imposed restraints of politicians serve as guidelines that safeguard
the civil servants’ political neutrality” (Etzioni-Halevy 1979, 141), and
in Australia, “the principle of political neutrality is not fully defined
in statutes and regulations ... Rather, it is part of a code of conduct to
which public servants are socialized and which is re-enforced by self-
selection” (ibid., 159-60). It is significant in this context that public
servants in Britain and Australia do not participate very actively in
partisan politics.

It is notable also that in Britain, Australia and New Zealand, the
rules outlining the permissible political activities of public servants are
accompanied by generally worded caution clauses that emphasize the
importance of preserving the political neutrality of the public service.
Such clauses can have a considerable inhibiting effect on the partisan
political activity of public servants, regardless of how permissive the
rules otherwise appear to be. Nevertheless, experience suggests that
these clauses are usually necessary because of the difficulty of covering
every possible contingency with detailed rules.

The political activity rules in Canada’s provinces provide ammu-
nition for both advocates and opponents of the expansion of the permis-
sible political activities of federal public servants. Compared with the
federal sphere, the rules in some provinces are more restrictive, but in
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other provinces, they are less restrictive. Some of the provinces with
permissive rules appear to make a comparatively greater number of
patronage appointments at both the highest and lowest levels of the
public service; however, some governments with restrictive rules also
appear to make a significant number of patronage appointments, espe-
cially at the lower levels of the public service.

Very few jurisdictions, in Canada or elsewhere, provide much
specific guidance on the matter of public comment - in large part because
it is difficult to provide specific guidance to cover the broad range of
possible forms of public comment (see appendix B) and it is difficult to
distinguish clearly between partisan and nonpartisan comment. There
is a tendency in many jurisdictions to make statutory provision for
political activity but to rely on traditions, conventions and under-
standings for regulating public comment. The federal government could
make a valuable contribution by devising rules on public comment that
could serve as a model for other jurisdictions. '

SECTION 33 OF THE PSEA - CONTENT AND PROPOSALS FOR CHANGE
Section 33 of the Act, which is reproduced in part in appendix A, permits
federal public servants to attend political meetings and to contribute
money to support a political candidate or a political party.” Public
servants are free to choose whether or not to participate in these permis-
sible activities. These activities are low-profile activities that, compared
with highly visible activities, pose little threat to the preservation of
political neutrality. Section 33 also provides that with the exception of
the permissible activities outlined above, public servants shall not work
for or against a political candidate or political party. The prohibited
activities are high-profile activities (for example, soliciting financial
contributions, door-to-door canvassing), which are more likely than
low-profile activities to attract public and media attention and to raise
questions about the political neutrality of the public service.

Section 33 also provides that with the exception of deputy minis-
ters and other public servants in senior and sensitive positions, public
servants can obtain a leave of absence to seek election to public office
so long as their usefulness in the public service would not be impaired
by such activity.8 Public servants who are elected to public office must
leave the public service, and no provision is made for their reinstate-
ment in the service after they leave elected office.

The Public Service Commission has issued regular bulletins over
the years to inform public servants and others of the Commission’s
interpretation of what political activities are permissible. In May 1988,
before section 32(1) of the PSEA was struck down (Osborne 1988), the
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Commission issued a statement (Canada, Public Service Commission
1988) providing an up-to-date picture of its view of permissible polit-
ical activities. Advocates of increased political rights sought to go
beyond those activities set out below (see appendix E for the full text).
A useful comparison may be made between these federal rules and the
more restrictive rules in the United States, summarized in appendix F.

Permissible Political Activities (under the PSEA)

Public servants, in addition to having the right to vote, may engage in
various political activities outside working hours and off the employer’s
premises. For example, they may

sign the official nomination paper of a candidate;

express personal views on public issues without making public
statements to the media, orally or in writing, of a partisan polit-
ical nature, thereby directing public attention to themselves as
an active supporter of a political party;

speak as a member of the public at all-candidates meetings and
question candidates on policy issues;

attend political meetings;

contribute funds to a political party or candidate;

hold membership in a political party;

participate in discussions relating to the development of the
policies of a political party without directing public attention to
themselves as an active supporter of a political party;

seek to be elected as a delegate to a leadership convention;
attend, as a delegate, leadership conventions;

provide assistance to a candidate or party in ways that do not
attract public attention to themselves and that would not be
perceived as imperilling their ability to discharge their public
service responsibilities in a politically neutral manner, such as
by addressing correspondence and stuffing envelopes; and
apply to the Public Service Commission for leave without pay
to seek nomination as a candidate and, provided such leave is
granted, to be a candidate for election as a member of the House
of Commons, a member of the legislature of a province or a
member of the territorial councils.

In July 1988, the Federal Court of Appeal struck down section
32(1)(a) (now section 33(1)(a)) of the PSEA, which prohibits public
servants from engaging in work for or against a candidate or a political
party. The Court decided that this paragraph was too vague, ambiguous
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and open to discretionary application. The Court did confirm the validity
of the other provisions of the section, including the need to obtain permis-
sion from the Public Service Commission for leave of absence to seek elec-
tion to public office. The Court also acknowledged the convention of
political neutrality; it pointed out that in the interest of an impartial
public service, public servants have a duty to be loyal to the Government
of Canada, as opposed to a political party, and that certain political activ-
ities may be incompatible with that duty. In June 1991, while this study
was in production, the Supreme Court of Canada upheld the decision
of the Federal Court of Appeal.

Section 33 and Bill C-157

There are various views on the extent to which section 33 of the PSEA
strikes an appropriate balance between political rights on the one hand
and political neutrality and public service efficiency on the other. The
options range from no change to very fundamental change.

There is considerable support for the view that the current content
of section 33 is entirely appropriate. For example, the Federal Task
Force on Conflict of Interest concluded that the present arrangements
constitute “an acceptable balance between individual freedom and the
requirement for a politically neutral public service” (Canada, Task
Force 1984, 236).

The proposals for change range from minor amendment of
section 33 in the form of fine-tuning (e.g., providing greater specificity),
through a modest expansion of political rights to a substantial expan-
sion of these rights. Some of the proposals are based in broad outline
on the British model: public servants are divided into two or three tiers
or categories according to the political rights they are permitted to exer-
cise. This is the approach that was recommended for the federal govern-
ment by the D’Avignon Committee (Canada 1979, chap. 11) and the
Daubney Committee® and for Ontario by the Ontario Law Reform
Commission (1986, chap. 6).

The influence of the British - or tiered — model of political rights was
also evident in Bill C-157, a government bill that was tabled in the
House of Commons on 30 August 1988.10 The bill was introduced six
weeks after the decision of the Federal Court of Appeal bearing on
section 32 of the PSEA and died on the order paper when the federal
election of 21 November 1988 was called. This bill, which takes the
form of an amendment to the PSEA, is much longer and more detailed
than the current provisions on political partisanship. It merits careful
consideration in that it may be used as a basis for future federal legis-
lation on political rights.
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Bill C-157 illustrates the point made at the beginning of this study
that the issue of political rights is complex and has far-reaching ramifi-
cations. Any bill dealing with political rights should take careful account
of the concerns raised in the section of this study on the rationales for
and against the expansion of political rights. As explained below, Bill
C-157 does not take adequate account of some of these concerns.

Purpose of the Bill

The government signalled a shift of emphasis on the political rights
issue by replacing the previous heading of “Political Partisanship” with
that of “Political Rights.” But the stated purpose of the bill acknowledges
a dual objective — “to recognize the freedom of public servants to engage
in political activities and to maintain the principle of political impar-
tiality in the Public Service.” Moreover, although the term political
neutrality is not specifically used, the elaboration on this main objec-
tive is closely linked to the principles of the political neutrality model
outlined earlier. The bill’s intention is to ensure that

* public servants, in the course of their employment, act impar-
tially and without regard to political persuasion or any
improper influence;

¢ public servants advise ministers of the Crown and implement
the decisions, policies, programs and services of the Government
of Canada impartially and without regard to political persua-
sion or an improper influence; and

e public servants are appointed to and from within the Public
Service according to merit.

A remarkable, and undesirable, feature of the Bill is that it unnec-
essarily confuses the terms political activity and political freedom. A
number of activities normally described as political activities are
described in this Bill as political freedoms.! Political activity is defined
as “any activity for, on behalf of or against a political candidate or a
political party,” but it does not include any activity described in the
Political Freedom section (32.11) of the bill, namely, voting, participa-
tion at a political meeting, contributing money to a political party and
being a member of a political party. These activities, which are presum-
ably to be described as freedoms, are permissible for all employees. Other
activities in the same section of the bill — holding office in a political
party and soliciting, collecting or managing funds for a political candi-
date or party — are presumably to be considered political activities.
Moreover, all other activities of a partisan political nature, which are not
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specified in the bill, are apparently to be deemed political activities.
The bill would be more comprehensible if the conventional meaning of
the term political activity was used.

It is notable also that the bill mentions most, but not all, forms of
political activity. It is not clear, for example, whether public servants
are permitted to work at the polls in a partisan capacity or transport
voters to the polls on behalf of a political party or candidate. Are those
political activities not specifically mentioned in the bill permissible or
prohibited? Given the criticism that the political activity provisions of
the current Act are too vague, it is desirable to provide for the clarifi-
cation of what is permissible and prohibited, either in the Act itself or
in associated regulations or guidelines.

Categories of Public Servants

The bill provides that a deputy head of a department may forbid a
public servant who is not in the restricted category (described below)
to hold office in a political party or to solicit, collect or manage funds
if the deputy head determines that such activities are incompatible with
the public servant’s duties. A public servant may apply to the Public
Service Commission for a review of this determination, in which case
the Commission will establish a board of inquiry to “confirm, vary or
set aside” the determination.

The bill makes explicit provision only for a restricted class of
employees (section 32.12), but it actually creates three classes of
employees: a restricted class; a politically free class; and, as noted above,
a class that is politically free except for the right to hold office or to
solicit, collect or manage funds.

The restricted class consists of

¢ deputy heads and associate deputy heads;

e employees in the management category; and

o employees responsible for directly advising ministers or offi-
cials at the levels of deputy, associate and assistant deputy
minister on the development of policies, programs and services
and for preparing or using confidential cabinet documents.

In addition, the Treasury Board may designate as restricted those
employees who exercise significant discretion in such areas as imposing
penalties and commencing prosecutions, negotiating or approving
government grants or other benefits, negotiating or approving contracts,
and selecting persons for employment opportunities outside the public
service, as well as those public servants employed as personnel admin-
istrators or in a managerial or confidential capacity.



245
POLITICAL RIGHTS OF PUBLIC SERVANTS

Employees placed in the restricted category may appeal this desig-
nation to the Commission, which is required to establish a board to
confirm, amend or revoke the designation.

The bill creates considerable complexity and confusion by providing
so many separate mechanisms for designating employees whose activ-
ities are to be restricted. These mechanisms are the designations in the
bill itself, Treasury Board regulation, designation by the deputy head,
and the boards set up by the Public Service Commission. In addition,
it will be unclear to many employees whether they are subject to all of
the restrictions or to only some of them.

Prohibited Activities
Under section 32.16, a public servant is forbidden to

(a) make a public statement in conflict with the duties of the public
servant; or
(b)engage in any political activity
(i) during the course of or at the place of the public servant’s
employment, or
(ii) in a manner that calls attention to the public servant’s employ-
ment as a public servant.

The admonition that public servants should refrain from public
statements that clash with their official duties is the sole provision
bearing directly on the important issue of public comment. The issue
is touched on indirectly in that where public servants are restricted in
their political activity, they are also restricted in public comment asso-
ciated with that activity. And they are specifically forbidden to engage
in political activity, presumably including public comment of a partisan
nature, that brings attention to their status as public servants. However,
as explained earlier, a distinction can be made between partisan and
nonpartisan public comment. The bill fails to specify adequately the
appropriate boundaries of the nonpartisan variety of public comment.
Public servants are likely to interpret this “conflict with their duties”
in different ways. This provision could have a chilling effect on those
public servants who are uncertain about what the provision means in
concrete circumstances; it could also have an unduly liberating effect
on other public servants who might interpret it as a licence to comment
publicly on a broad range of issues. Given the varying interpretations
of the provision, public servants should at the very least be advised to
consult their superiors when they are uncertain about the limits of
permissible public comment. Ideally, careful provision would be made
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to ensure that public servants know what forms of public comment are
permissible and whom to consult in the event of uncertainty. A broadly
worded clause on public comment could be supplemented with more
specific regulations and guidelines that could be adapted quickly to
changing circumstances.1?

Under section 32.19, the bill correctly prohibits any person from
intimidating, threatening or coercing a public servant, either for partic-
ipating or refusing to participate in partisan politics. This provision
helps meet the concern that public servants may be rewarded or
punished by political and administrative superiors for involvement,
or lack of involvement, in political activity.

Section 32.17 provides that public servants in the restricted cate-
gory may not participate in any political activity, except during a leave
of absence granted under section 32.21. It appears from this provision
that employees in this category can seek leave of absence to participate
in political activities that are otherwise forbidden to them. Yet section
32.21 states that a restricted employee can seek a leave of absence
without pay to be a political candidate; there is no mention of leave for
other political activities. If this apparent contradiction were resolved
to permit restricted employees to seek leave for participation in other-
wise prohibited activities, the political rights of these employees would
be somewhat expanded.

Candidature for Public Office

Deputy heads and associate deputy heads must resign if they wish to
become a political candidate. Employees in the restricted category must
seek permission for a leave of absence, which will be granted if being
a candidate will not impair the employees’ ability to perform their
duties if they return to the public service after their leave. All other
public servants are free to take a leave of absence without pay to seek
nomination and election to public office. If an employee is defeated for
nomination or election, he or she is entitled to return to the public
service in the same or an equivalent position. If elected, the public
servant ceases to be an employee. Under this arrangement, most public
servants would not have to request permission to stand for nomina-
tion and election to public office. Since, under the current act, most
public servants are granted such permission, it seems unlikely that this
change alone will result in a significant increase in the number of public
servants seeking elected office.

Complaints
Anyone who believes that a public servant has violated the Act may
present a written complaint to the Public Service Commission. If, after



247
POLITICAL RIGHTS OF PUBLIC SERVANTS

investigating the complaint, the Commission determines that an inquiry
is warranted, it will set up a board of inquiry to determine whether the
public servant has contravened the Act. The Commission will report
those who are found to have contravened that Act to the deputy head
of the relevant department in the case of all employees except deputies
and associate deputies, who are reported to the Governor in Council.

Boards of Inquiry

These boards are to consist of three persons: a representative of the
government; a representative of the public servant who is the focus of
the inquiry; and a person chosen jointly by these first two persons or,
failing this, by the Chair of the Public Service Commission and the
Chair of the Public Service Staff Relations Board. If the public servant
is a member of a bargaining unit for which an employee organization
is the certified bargaining agent, it is that bargaining agent who provides
a list of prospective members to represent the public servant’s inter-
ests on the board. Otherwise, the public servant provides his or her
own list.

These latter two provisions seem inappropriate. First, public servants
are placed in a position where they are not free to decide who will repre-
sent them. Some public servants may not want to involve their
bargaining agent in matters relating to their political activities. They
may, for example, have very different political views from those of the
bargaining agent. Second, for public servants who are free to submit their
own list, the task of determining persons who are likely to represent their
interests well could be a difficult one.

The redress mechanism provided by these boards of inquiry is
inconsistent with the other redress mechanisms provided in the Act,
and it is unnecessarily complex. The involvement of the employer, the
employee’s bargaining agent and the Public Service Staff Relations
Board is similar to the process used in the staff relations area for setting
up conciliation boards. This seems inappropriate because the Act deals
with individual rights of Canadian citizens, not with the right to asso-
ciate for the purpose of bargaining collectively. Moreover, the mecha-
nism proposed here differs from those provided elsewhere in the Act.
This mechanism for establishing the boards of inquiry is complex and
time-consuming and is likely to result in the kinds of delays that arise
in matters brought before the Public Service Staff Relations Board.
Redress matters managed by the Public Service Commission are usually
handled more quickly.

A final, and major, concern about Bill C-157 deserves special atten-
tion. The status of the Public Service Commission as a politically
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independent body responsible for guarding the merit principle is eroded
by this bill. The Commission reports to Parliament, not to the govern-
ment of the day, to ensure that appointments to, and within, the public
service are made on the basis of merit and are free from partisan polit-
ical considerations. Yet section 32.12 of this bill gives to the Treasury
Board the regulatory authority to designate the categories into which
public servants should fall for purposes of political activity. As a result,
an important element of the political rights regime would be controlled
by a body that does not have an “arm’s-length” relationship with the
government of the day. Given the division of opinion on the political
rights issue, it is preferable to ensure that matters of merit, political
rights and political neutrality are handled by a politically neutral body.

Moreover, to ensure that public servants understand clearly the
limits of their political rights and that these rights are enjoyed uniformly
across the public service, there is need for a body, like the Commission,
to provide information on, and consistent interpretation of, the legis-
lation. While Bill C-157 is more specific than the current section 33, it
still, necessarily, leaves room for interpretation. It is very difficult to
provide an exhaustive list of permissible and prohibited political rights.
Research in the United States, where there is a long list of do’s and
don’ts (see appendix F), has shown that some public servants still do
not know whether certain activities are permissible.

In general, Bill C-157 requires reworking if it is to serve as an
adequate means of providing for the political rights of federal public
servants. It is worth noting that the government’s enthusiasm for legisla-
tive action to expand political rights seems to have diminished some-
what since the 1988 election. The government asserted recently that it
would be inappropriate to introduce legislative amendments dealing
with political rights pending the outcome of the Supreme Court’s deci-
sion on the constitutionality of section 33. Moreover, the government
is “firmly of the view that the Public Service must retain its scrupu-
lously nonpartisan character if it is to be professional and effective in
supporting the Government of the day and providing service to
Canadians” (Canada, Public Service 2000, 1990, 63).

CONCLUSIONS
The issue of whether the political rights of federal public servants should
be expanded beyond their current level has significant constitutional,
political and managerial dimensions. The constitutional dimension
focuses on where the balance should be struck between the constitutional
convention of political neutrality and the Charter freedoms of expres-
sion and association. Impartial observers are likely to conclude that the
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arguments on each side of this question are fairly evenly balanced. Can
the same be said for the political and managerial dimensions of the debate?

Let us consider first the consequences for the political system. Those
in favour of expanding political rights can point to the prospect of a
larger number of comparatively knowledgeable and well-educated
Canadians possessing more political rights and, if they wish, playing
a more high-profile role in partisan politics and making public statements
on political and policy issues. Those in favour of limiting political rights
contend that a significant expansion of these rights will tend to under-
mine the constitutional convention of political neutrality and the related
conventions of ministerial responsibility and public service anonymity.
Ministers and legislators on the government side, opposition members,
public service managers and the public will tend to have less confi-
dence in the political impartiality of the public service. It is argued also
that there would more likely be an increase in patronage appointments
and turnovers in personnel with a change of government.

For public service management, the costs of a significant expan-
sion of political rights seem likely to outweigh the benefits. It can be
argued that the morale and, therefore, the efficiency of certain public
servants may be enhanced if their permissible political rights are
increased. As explained earlier, however, available evidence suggests
that the likely outcome is a more partisan working environment, with
negative effects on the morale, efficiency and possibly the career
prospects of public servants. The gradual change in the culture and
ethos of the public service that would result from having more
employees engaged in more high-profile political activity and public
comment would present new challenges to public service executives
and managers. The natural tension in employer-employee relations
could also be exacerbated by an overlay of partisan considerations.

In conclusion, it is worth noting again that the balancing exercise
involved in determining the optimum measure of political rights is
“not susceptible of scientific accuracy.” Thus, if it is decided that an
expansion of political rights is, in general, desirable, it is sensible to
proceed carefully and gradually. The process used in Great Britain is
instructive in this regard. If experience shows that political rights have
been expanded too much too soon, it will be extremely difficult to
reduce these rights. Thus, consideration of changes to section 33 of the
PSEA should be based on an exhaustive weighing of the rationales for
expanding and for limiting political rights.
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APPENDIX A

SECTIONS 33(1)-(3) AND 34 OF THE PUBLIC SERVICE EMPLOYMENT ACT
33. (1) No deputy head and, except as authorized under this section, no

@)

®)

employee, shall

(a) engage in work for or against a candidate;

(b) engage in work for or against a political party; or

(c) beacandidate.

A person does not contravene subsection (1) by reason only of
attending a political meeting or contributing money for the funds
of a candidate or a political party.

Notwithstanding any other Act, on application made to the
Commission by an employee, the Commission may, if it is of the
opinion that the usefulness to the Public Service of the employee in
the position the employee then occupies would not be impaired by
reason of that employee having been a candidate, grant to the
employee leave of absence without pay to seek nomination as a
candidate and to be a candidate for election, for a period ending on
the day on which the results of the election are officially declared or
on such earlier day as may be requested by the employee if the
employee has ceased to be a candidate.

34. (1) Where any allegation is made to the Commission by a person who

is or has been a candidate that a deputy head or employee has contra-
vened subsection 33(1), the allegation shall be referred to a board
established by the Commission to conduct an inquiry at which the
person making the allegation and the deputy head or employee, or
their representatives, shall be given an opportunity to be heard.

(2) The Commission, on being notified of the decision of the board on

@)

an inquiry into an allegation conducted pursuant to subsection (1),

(a) in the case of a deputy head, shall report the decision to the
Governor in Council who may, if the board has decided that
the deputy head has contravened subsection 33(1), dismiss the
deputy head; and

(b) in the case of an employee, may, if the board has decided that
the employee has contravened subsection 33(1), dismiss the
employee.

In the application of this section to any person, the expression

“deputy head” does not include a person for whose removal from

office, otherwise than by the termination of his appointment at pleas-

ure, express provision is made by this Act of any other Act.
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APPENDIX B
FORMS OF PUBLIC COMMENT BY PUBLIC SERVANTS'3

The forms of comment listed below move from those that are generally expected,
required or permissible to those that are questionable, risky or prohibited:

1.

10.

providing information and analysis of a scientific or technical nature for
consideration primarily by their professional colleagues within and
outside government;

. describing administrative processes and departmental organization and

procedures;

. explaining the content, implications and administration of specific govern-

ment policies and programs;

. discussing, within the framework of governmental or departmental

policy, the solution of problems through changes in existing programs
or the development of new programs;

. discussing issues on which governmental or departmental policy has

not yet been determined;

. explaining the nature of the political and policy process in government;

. advocating reforms in the existing organization or procedures of govern-

ment;

. commenting in a constructively critical way on government policy or

administration;

. denouncing existing or potential government policies, programs and

operations; and

commenting in an overtly partisan way on public policy issues or on
government policy or administration.
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APPENDIX C
COMPARATIVE ANALYSIS OF REGULATION OF POLITICAL ACTIVITIES

IN CANADA
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APPENDIX D
POLITICAL RIGHTS REGIMES IN FOREIGN STATES

To provide some perspective on Canadian practice, policies concerning polit-
ical rights for public servants in Germany, France, Sweden and Japan are
described below.

The Federal Republic of Germany

In Germany, the Basic Law (the Constitution), as well as several statutes,
suggests that the public service is a neutral and nonpartisan one. In practice,
compared with the public services in the Commonwealth countries, the public
service in Germany is highly politicized, especially at its senior levels.

The scope of political activities in which German public servants are permitted
to participate is very broad. Federal public servants are granted a leave of
absence, without pay, if they wish to seek election to political office. If they are
elected to the federal Parliament, they must resign their public service post,
but they are entitled to be reinstated when they leave political life. The rules
on political activity in the governments of the Linder are broadly similar to
those of the federal government.

When participating in partisan politics, federal public servants are required
by statute to carry out their duties in an impartial manner and to show moder-
ation and restraint appropriate to the responsibilities of their position.
Nevertheless, the statutory provisions regarding the need for discretion in
personal political activity and “neutrality” no longer reflect reality. Patronage
appointments are by no means confined to the top echelons of the public service,
but there is a much higher percentage of such appointments at that level.

France

The great majority of public servants in France enjoy a wide range of political
rights. Most public servants are permitted to join political parties and to partic-
ipate in party activities. Moreover, relatively few public servants are restricted
from expressing their personal views in public on government policy and
administration. Those public servants who are in senior or sensitive positions
are expected to be more reserved than other public servants when exercising
their political rights; they are not supposed to disclose that they are public
servants and they must not use information that they have acquired by virtue
of their official position. Most public servants are allowed to seek election to
national or local public office. If they are elected to Parliament, they are not
obliged to resign; rather they are placed on inactive status and can return to the
public service when they leave their political office.

As a result of these permissive rules on political activity, the influence of
partisan politics is quite pervasive in the French public service. The fact that a
considerable number of former public servants hold political office increases
the likelihood of effective political control over the administration; however,
the politicization of the senior echelons of the service has led to frequent leaks
of confidential information aimed at embarrassing the government and to
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strained working relations within the service itself. There is a polarization of
partisan political feeling within the public service, since Gaullist supporters
predominate at the senior levels of the service and supporters of the left at the
lower levels.

Sweden

The rules on political activity for public servants in Sweden must be viewed
within the framework of its unique government institutions and political culture.
Ministerial responsibility, in the sense of ministers being individually respon-
sible to Parliament for all the administrative acts of their departmental subor-
dinates, is virtually non-existent. Given this fact and the presence of a strong
tradition of open government, it is not surprising that the Swedish approach
to political rights is a permissive one. Public servants in Sweden can exercise
virtually the same political rights as other citizens. They are permitted to be
members of political parties, to participate in partisan politics and to stand for
election to public office. They are also allowed to criticize publicly the govern-
ment of the day and their administrative superiors.

Swedish public servants are prohibited, however, from engaging in any
activities that would impair confidence in the impartiality with which they
discharge their official duties or that would impair the reputation of the authority
for which they work. Moreover, they are not permitted to coerce other public
servants into engaging in partisan political activities.

Japan

The severe restrictions on the political activities of public servants in Japan are
a striking contrast to the rules in the western European countries discussed
above. Public servants are prohibited from exercising virtually all political rights,
except the right to vote. They are not permitted to make contributions of any kind
to a political party or to stand for elective office. The public service regulations
contain a long list of prohibited political activities. The rules on political activity
in Japan appear to be more restrictive than those in the United States.

It is significant that these rules limit the political activities of the vast majority
of public servants, but at the senior level of government the distinction between
politicians and public servants is blurred. Career public servants often perform
functions that would be restricted to political appointees in most other devel-
oped countries. Also, senior public servants in Japan retire earlier than their
counterparts elsewhere, and many of them then run successfully for public office.
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APPENDIX E

CURRENT INTERPRETATION OF SECTION 32 OF THE
PUBLIC SERVICE EMPLOYMENT ACT (MAY 1988)*

In February 1984, the Commission provided guidance to public servants
regarding their participation in political activities. Since then, the Federal Court
has rendered a decision on political rights as defined under Section 32 of the
Public Service Employment Act (PSEA). That decision is now under appeal.
Moreover, the issue of political activities of public servants is currently the
object of a bill being reviewed by Parliament. Finally, there is increased public
debate on this matter resulting in a certain amount of uncertainty as evidenced
by the numerous requests for information and for clear and current guidance
on permissible political activities. To respond to this need, the Commission is
issuing the following guidelines, which take into account the Federal Court
decision.

Principles
The Public Service Commission believes that federal public servants should
be guided by the following principles:

e To ensure public trust in government, public servants must be, and must
appear to be, both politically impartial and free of undue political influ-
ence in the exercise of their duties.

¢ The Canadian public has a right to expect that federal public servants
will provide full assistance and services required by legislation and
government policies and programs, in an impartial manner, serving
everyone equitably.

¢ The Canadian Government at all times has the right to receive from ...
federal public servants objective and impartial advice, based on profes-
sional competence, and to expect federal public servants to implement
loyally all decisions of the Government regardless of their personal polit-
ical persuasion or affiliation.

e Subject to the provisions of Section 32 of the PSEA, federal public servants
should remain as free as other Canadian citizens to take part in the polit-
ical affairs of their country.

General Rule concerning Political Activity

Public servants should exercise caution and prudence, avoid directing public
attention to themselves as being active supporters of a given party or candidate
and refrain from conduct which might compromise or be perceived to compro-
mise their ability to carry out their duties in a politically impartial manner.
They should also be mindful that, in conducting any political activities, the
perception of their political impartiality will depend upon many circumstances

* This policy was updated in August 1988 and again in June 1991 as a result of court
decisions. The June 1991 statement appears immediately following.
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unique to them, such as the nature and public visibility of their political activ-
ities and their public service duties, their place of work and their level of respon-
sibility as government employees.

Permissible Political Activities

Public servants, in addition to having the right to vote, may engage in various
political activities outside working hours and off the employer’s premises. For
example, they may:

e sign the official nomination paper of a candidate

® express personal views on public issues without making public state-
ments to the media orally or in writing of a partisan political nature,
thereby directing public attention to themselves as an active supporter of
a political party

¢ speak as a member of the public at all candidates’ meetings and ques-
tion candidates on policy issues

¢ attend political meetings

* contribute funds to a political party or candidate

¢ hold membership in a political party

e participate in discussions relating to the development of policies of a
political party without directing public attention to themselves as an
active supporter of a political party

® seek to be elected as a delegate to a leadership convention

e attend, as a delegate, leadership conventions

¢ provide assistance to a candidate or party in ways which do not attract
public attention to themselves and which would not be perceived as
imperilling their ability to discharge their public service responsibilities
in a politically neutral manner, such as by addressing correspondence
and stuffing envelopes

¢ apply to the Public Service Commission for leave without pay to seek
nomination as a candidate and, provided such leave is granted, to be a
candidate for election as a mem<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>