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T{E ROYAL COMMISSION on Electoral Reform and Party Financing
was established in November 1989. Our mandate was to inquire into
and report on the appropriate principles and process that should gov-
ern the election of members of the House of Commons and the financ-
ing of political parties and candidates’ campaigns. To conduct such a
comprehensive examination of Canada’s electoral system, we held
extensive public consultations and developed a research program
designed to ensure that our recommendations would be guided by an
independent foundation of empirical inquiry and analysis.

The Commission’s in-depth review of the electoral system was the
first of its kind in Canada’s history of electoral democracy. It was dic-
tated largely by the major constitutional, social and technological
changes of the past several decades, which have transformed Canadian
society, and their concomitant influence on Canadians’ expectations
of the political process itself. In particular, the adoption in 1982 of the
Canadian Charter of Rights and Freedoms has heightened Canadians’
awareness of their democratic and political rights and of the way they
are served by the electoral system.

The importance of electoral reform cannot be overemphasized. As
the Commission’s work proceeded, Canadians became increasingly
preoccupied with constitutional issues that have the potential to change
the nature of Confederation. No matter what their beliefs or political
allegiances in this continuing debate, Canadians agree that constitutional
change must be achieved in the context of fair and democratic pro-
cesses. We cannot complacently assume that our current electoral
process will always meet this standard or that it leaves no room for
improvement. Parliament and the national government must be seen
as legitimate; electoral reform can both enhance the stature of national
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political institutions and reinforce their ability to define the future of our
country in ways that command Canadians’ respect and confidence and
promote the national interest.

In carrying out our mandate, we remained mindful of the impor-
tance of protecting our democratic heritage, while at the same time bal-
ancing it against the emerging values that are injecting a new dynamic
into the electoral system. If our system is to reflect the realities of
Canadian political life, then reform requires more than mere tinkering
with electoral laws and practices.

Our broad mandate challenged us to explore a full range of options.
We commissioned more than 100 research studies, to be published in
a 23-volume collection. In the belief that our electoral laws must meas-
ure up to the very best contemporary practice, we examined election-
related laws and processes in all of our provinces and territories and
studied comparable legislation and processes in established democra-
cies around the world. This unprecedented array of empirical study
and expert opinion made a vital contribution to our deliberations. We
made every effort to ensure that the research was both intellectually
rigorous and of practical value. All studies were subjected to peer
review, and many of the authors discussed their preliminary findings
with members of the political and academic communities at national
symposiums on major aspects of the electoral system.

The Commission placed the research program under the able and
inspired direction of Dr. Peter Aucoin, Professor of Political Science
and Public Administration at Dalhousie University. We are confident
that the efforts of Dr. Aucoin, together with those of the research coor-
dinators and scholars whose work appears in this and other volumes,
will continue to be of value to historians, political scientists, parlia-
mentarians and policy makers, as well as to thoughtful Canadians and
the international community.

Along with the other Commissioners, I extend my sincere grati-
tude to the entire Commission staff for their dedication and commitment.
I also wish to thank the many people who participated in our sympo-
siums for their valuable contributions, as well as the members of the
research and practitioners’ advisory groups whose counsel significantly
aided our undertaking.

ALY /‘-\ia\_)
Pierre Lortie
Chairman
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THE ROYAL COMMISSION'’S research program constituted a compre-
hensive and detailed examination of the Canadian electoral process.
The scope of the research, undertaken to assist Commissioners in their
deliberations, was dictated by the broad mandate given to the
Commission.

The objective of the research program was to provide Com-
missioners with a full account of the factors that have shaped our elec-
toral democracy. This dictated, first and foremost, a focus on federal
electoral law, but our inquiries also extended to the Canadian consti-
tution, including the institutions of parliamentary government, the
practices of political parties, the mass media and nonpartisan political
organizations, as well as the decision-making role of the courts with
respect to the constitutional rights of citizens. Throughout, our research
sought to introduce a historical perspective in order to place the con-
temporary experience within the Canadian political tradition.

We recognized that neither our consideration of the factors shap-
ing Canadian electoral democracy nor our assessment of reform
proposals would be as complete as necessary if we failed to examine
the experiences of Canadian provinces and territories and of other
democracies. Our research program thus emphasized comparative
dimensions in relation to the major subjects of inquiry.

Our research program involved, in addition to the work of the
Commission’s research coordinators, analysts and support staff, over
200 specialists from 28 universities in Canada, from the private sector
and, in a number of cases, from abroad. Specialists in political science
constituted the majority of our researchers, but specialists in law,
economics, management, computer sciences, ethics, sociology and
communications, among other disciplines, were also involved.
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In addition to the preparation of research studies for the
Commission, our research program included a series of research sem-
inars, symposiums and workshops. These meetings brought together
the Commissioners, researchers, representatives from the political par-
ties, media personnel and others with practical experience in political
parties, electoral politics and public affairs. These meetings provided
not only a forum for discussion of the various subjects of the
Commission’s mandate, but also an opportunity for our research to be
assessed by those with an intimate knowledge of the world of politi-
cal practice.

These public reviews of our research were complemented
by internal and external assessments of each research report by per-
sons qualified in the area; such assessments were completed prior to our
decision to publish any study in the series of research volumes.

The Research Branch of the Commission was divided into several
areas, with the individual research projects in each area assigned to the
research coordinators as follows:

F. Leslie Seidle Political Party and Election Finance

Herman Bakvis Political Parties

Kathy Megyery Women, Ethno-cultural Groups
and Youth

David Small Redistribution; Electoral Boundaries;
Voter Registration

Janet Hiebert Party Ethics

Michael Cassidy Democratic Rights; Election
Administration

Robert A. Milen Aboriginal Electoral Participation

and Representation

Frederick J. Fletcher Mass Media and Broadcasting in
Elections

David Mac Donald Direct Democracy

(Assistant Research

Coordinator)

These coordinators identified appropriate specialists to undertake
research, managed the projects and prepared them for publication.
They also organized the seminars, symposiums and workshops in their
research areas and were responsible for preparing presentations and
briefings to help the Commission in its deliberations and decision mak-
ing. Finally, they participated in drafting the Final Report of the
Commission.
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On behalf of the Commission, I welcome the opportunity to thank
the following for their generous assistance in producing these research
studies — a project that required the talents of many individuals.

In performing their duties, the research coordinators made a notable
contribution to the work of the Commission. Despite the pressures of
tight deadlines, they worked with unfailing good humour and the
utmost congeniality. I thank all of them for their consistent support and
cooperation.

In particular, I wish to express my gratitude to Leslie Seidle, senior
research coordinator, who supervised our research analysts and support
staff in Ottawa. His diligence, commitment and professionalism not
only set high standards, but also proved contagious. I am grateful to
Kathy Megyery, who performed a similar function in Montreal with
equal aplomb and skill. Her enthusiasm and dedication inspired us all.

On behalf of the research coordinators and myself, I wish to thank
our research analysts: Daniel Arsenault, Eric Bertram, Cécile Boucher,
Peter Constantinou, Yves Denoncourt, David Docherty, Luc Dumont,
Jane Dunlop, Scott Evans, Véronique Garneau, Keith Heintzman, Paul
Holmes, Hugh Mellon, Cheryl D. Mitchell, Donald Padget, Alain
Pelletier, Dominique Tremblay and Lisa Young. The Research Branch
was strengthened by their ability to carry out research in a wide vari-
ety of areas, their intellectual curiosity and their team spirit.

The work of the research coordinators and analysts was greatly facil-
itated by the professional skills and invaluable cooperation of Research
Branch staff members: Paulette LeBlanc, who, as administrative assis-
tant, managed the flow of research projects; Hélene Leroux, secretary
to the research coordinators, who produced briefing material for the
Commissioners and who, with Lori Nazar, assumed responsibility for
monitoring the progress of research projects in the latter stages of our
work; Kathleen McBride and her assistant Natalie Brose, who created
and maintained the database of briefs and hearings transcripts; and
Richard Herold and his assistant Susan Dancause, who were responsi-
ble for our research library. Jacinthe Séguin and Cathy Tucker also deserve
thanks — in addition to their duties as receptionists, they assisted in a
variety of ways to help us meet deadlines.

We were extremely fortunate to obtain the research services of first-
class specialists from the academic and private sectors. Their contri-
butions are found in this and the other 22 published research volumes.
We thank them for the quality of their work and for their willingness
to contribute and to meet our tight deadlines.

Our research program also benefited from the counsel of Jean-Marc
Hamel, Special Adviser to the Chairman of the Commission and former
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Chief Electoral Officer of Canada, whose knowledge and experience
proved invaluable.

In addition, numerous specialists assessed our research studies.
Their assessments not only improved the quality of our
published studies, but also provided us with much-needed advice on
many issues. In particular, we wish to single out professors Donald
Blake, Janine Brodie, Alan Cairns, Kenneth Carty, John Courtney, Peter
Desbarats, Jane Jenson, Richard Johnston, Vincent Lemieux, Terry
Morley and Joseph Wearing, as well as Ms. Beth Symes.

Producing such a large number of studies in less than a year requires
a mastery of the skills and logistics of publishing. We were fortunate to
be able to count on the Commission’s Director of Communications,
Richard Rochefort, and Assistant Director, Hélene Papineau. They were
ably supported by the Communications staff: Patricia Burden, Louise
Dagenais, Caroline Field, Claudine Labelle, France Langlois, Lorraine
Maheux, Ruth McVeigh, Chantal Morissette, Sylvie Patry, Jacques Poitras
and Claudette Rouleau-O"Toole.

To bring the project to fruition, the Commission also called on spe-
cialized contractors. We are deeply grateful for the services of Ann
McCoomb (references and fact checking); Marthe Lemery, Pierre
Chagnon and the staff of Communications Com’ga (French quality con-
trol); Norman Bloom, Pamela Riseborough and associates of B&B
Editorial Consulting (English adaptation and quality control); and Mado
Reid (French production). Al Albania and his staff at Acart Graphics
designed the studies and produced some 2 400 tables and figures.

The Commission’s research reports constitute Canada’s largest
publishing project of 1991. Successful completion of the project required
close cooperation between the public and private sectors. In the pub-
lic sector, we especially acknowledge the excellent service of the Privy
Council unit of the Translation Bureau, Department of the Secretary of
State of Canada, under the direction of Michel Parent, and our contacts
Ruth Steele and Terry Denovan of the Canada Communication Group,
Department of Supply and Services.

The Commission’s co-publisher for the research studies was
Dundurn Press of Toronto, whose exceptional service is gratefully
acknowledged. Wilson & Lafleur of Montreal, working with the Centre
de Documentation Juridique du Québec, did equally admirable work
in preparing the French version of the studies.

Teams of editors, copy editors and proofreaders worked diligently
under stringent deadlines with the Commission and the publishers
to prepare some 20 000 pages of manuscript for design, typesetting
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and printing. The work of these individuals, whose names are listed
elsewhere in this volume, was greatly appreciated.

Our acknowledgements extend to the contributions of the
Commission’s Executive Director, Guy Goulard, and the administra-
tion and executive support teams: Maurice Lacasse, Denis Lafrance
and Steve Tremblay (finance); Thérése Lacasse and Mary Guy-Shea
(personnel); Cécile Desforges (assistant to the Executive Director); Marie
Dionne (administration); Anna Bevilacqua (records); and support staff
members Michelle Bélanger, Roch Langlois, Michel Lauzon, Jean
Mathieu, David McKay and Pierrette McMurtie, as well as Denise
Miquelon and Christiane Séguin of the Montreal office.

A special debt of gratitude is owed to Marléne Girard, assistant to
the Chairman. Her ability to supervise the logistics of the Commission’s
work amid the tight schedules of the Chairman and Commissioners
contributed greatly to the completion of our task.

I also wish to express my deep gratitude to my own secretary, Liette
Simard. Her superb administrative skills and great patience brought
much-appreciated order to my penchant for the chaotic workstyle of
academe. She also assumed responsibility for the administrative coor-
dination of revisions to the final drafts of volumes 1 and 2 of the
Commission’s Final Report. I owe much to her efforts and assistance.

Finally, on behalf of the research coordinators and myself,
I wish to thank the Chairman, Pierre Lortie, the members of the
Commission, Pierre Fortier, Robert Gabor, William Knight and Lucie
Pépin, and former members Elwood Cowley and Senator Donald Oliver.
We are honoured to have worked with such an eminent and thought-
ful group of Canadians, and we have benefited immensely from their
knowledge and experience. In particular, we wish to acknowledge the
creativity, intellectual rigour and energy our Chairman brought to our
task. His unparalleled capacity to challenge, to bring out the best in us,
was indeed inspiring.

Peter Aucoin
Director of Research
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IN MODERN DEMOCRACIES, election campaigns are contested to a large
degree in the mass media. From the days of the openly partisan press
to the contemporary multi-media environment, political leaders have
relied upon mass media to mobilize electoral support. While the right
to vote freely and the credibility of the ballot process are central to
democracy, the conduct of campaigns and the flow of information to vot-
ers are also important. If campaigns are perceived to be conducted
unfairly, the entire electoral process may become suspect. Concern for
the legitimacy of the system is one of the primary reasons that most
democracies have enacted regulations dealing with aspects of electoral
communication. These regulations cover a wide range of media activ-
ities, including campaign advertising, election broadcasting and even
some aspects of news and public affairs.

The Commission’s research program on mass media and elections
examined the major developments in electoral communication in Canada
and other democratic countries in recent decades, in the context of elec-
toral reform. The research studies were designed to cast light on major
aspects of election media, whether amenable to regulation or not.
Effective regulation requires an understanding of the entire system of
campaign communication.

The results of the research program provided background for the
Commission’s report. Whatever their substantive focus, the studies
examined issues such as fairness in electoral competition and public
confidence in the electoral process, issues that are central to electoral
reform. Some studies examined central elements in the campaign com-
munication system, while others assessed its effectiveness in meeting
the information needs of voters and the communication needs of par-
ties. Several projects considered alternative forms of communication
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that might contribute to improved information for voters. The studies
examined campaign media in the larger sense, including partisan adver-
tising, free broadcast time, candidate communication strategies, new
communication technologies and news and public affairs coverage,
among other topics.

Research dealing directly with mass media and elections is reported
in volumes 18 through 22. Volume 16, on opinion polling, and Volume
17, on the attitudes of Canadians toward the electoral system, also deal
with campaign communication, but include material on other subjects
as well. Taken together, the seven volumes provide a comprehensive
overview of the issues of campaign communication.

Volume 21 examines some major aspects of election broadcasting
in Canada: the history; the legal framework; the probable impact of the
recently established Canadian all-news cable service, Newsworld, which
has yet to cover a federal election; the potential of cable television in gen-
eral, with special attention to the role of community and specialty chan-
nels; the regulatory issues surrounding political broadcast advertising;
and the special problems of election broadcasting in the North. The
studies examine important aspects of free time, paid time and, to a
lesser extent, news and public affairs coverage of campaigns. The lat-
ter topic is examined in more detail in Volume 22. The influence of elec-
tion broadcasting is discussed in Volume 18.

The Canadian system, with its unusual mix of public and private
broadcasting and paid and free time, has been the subject of consider-
able debate since its inception in the 1930s. It was the first element to
be developed in the system of “regulated competition” that prevails in
Canadian federal elections. In recent years, European broadcasting has
increasingly moved along the path taken by Canada and Britain earlier:
permitting private broadcasting to develop alongside pre-existing pub-
lic systems. This development raises the possibility of combining the
free time traditionally provided by public broadcasters (and under reg-
ulation by private networks as well) with paid time. As Canada rethinks
its own system, the appropriate mix of free and paid broadcasting time
for parties and candidates during election campaigns is a growing issue
in many countries. Even in the United States, where broadcasting is
primarily private, there have emerged in recent years a number of pro-
posals for some form of free time for candidates. New challenges and
new opportunities for the electoral process and its key participants
emerge with every new development in broadcasting. These studies
provide a guide to these developments and some of the implications that
flow from them.

David Spencer and Catherine Bolan present an overview of the
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evolution of the election broadcasting system in Canada. They exam-
ine the roots of current practices and regulatory structures in the strug-
gle to create a place for political broadcasting on radio and, later, tele-
vision as the broadcast media became the central focus of modern
campaigns. They also discuss the influence of broadcasting on politi-
cal campaigns and parties in relation to the tradition of partisan neu-
trality that emerged during this process. Pierre Trudel and France Abran
examine, in some detail, the rationale for current legislation and regu-
lations regarding electoral broadcasting and their compatibility with
the Canadian Charter of Rights and Freedoms. They note that Canada’s
unique legal framework is a compromise between competing claims
of fairness and of freedom of the press, and is reflected in the flexible
approach taken by the CRTC’s regulation of political broadcasting.

David Hogarth and William Gilsdorf studied the actual and poten-
tial impact of all-news services such as Newsworld and CNN on elec-
tion coverage. The authors identify the probable contributions of these
services — more regional coverage and extended live coverage of cam-
paign events — but are concerned that the services will simply be an
extension of existing television news services and not a real alterna-
tive. Peter Desbarats begins his examination of the potential of cable
television for improving campaign communication by raising concerns
about the increasing homogenization and managed nature of election
coverage in the established media. He argues that cable television ser-
vices could provide more diversity in election campaigns, especially
for local candidates. Desbarats suggests that cable services could accom-
modate a wide range of candidates and opinions to counterbalance the
narrowness of established media. Both of these papers express concern
about the lack of diversity in campaign coverage.

Stephen Kline, William Leiss and their colleagues provide an
overview of the development of campaign advertising and its grow-
ing importance in election campaigns. They note that in contrast to
commercial advertising, partisan advertising is not subject to the scrutiny
and self-regulation that constrain commercial advertising. The authors
examine the evolution of the current regulatory structure for commer-
cial advertising, exploring options for regulation of the content of polit-
ical marketing. Campaign advertising is an area in which little work
has been done in Canada and this study makes an important contri-
bution. Related issues are discussed in Volume 12, Political Ethics:
A Canadian Perspective, especially in the study on negative advertising.

Lorna Roth focuses on the special needs of the five northern ridings
as they relate to the CBC’s Northern Service. Her main findings address
electoral issues in the northern and remote regions of Canada in their
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socio-economic and cultural uniqueness: the broadcasting regulatory
structure, the allocation of electoral resources, the advertising allocation
formula for free and paid time, and televised debates. Based on her
extensive field work, she suggests that the electoral regulations should
recognize the special needs of candidates in these ridings. Some related
issues are addressed in the study by Valerie Alia in Volume 9.

Research in this volume was conducted in late 1990 and 1991 and
is based on a variety of approaches and methods, including historical
and legal analysis. While the 1988 federal election campaign was a point
of departure for some of the studies, the general focus is broader. Several
of the studies are pathbreaking in their systematic analysis of little-
studied or emerging areas in election broadcasting. Others provide
essential background information.

These studies raise important questions for future developments in
election broadcasting in Canada with respect to its regulatory frame-
work, the impact of new technologies and responses by party strategists.
This volume will be of interest to students and scholars of the mass
media, election campaigns and law, as well as policy analysts and
others interested in regulatory structures, technological developments
and party strategy. The studies bring to light a number of neglected
issues and may well stimulate research and discussion on broadcast-
ing issues in general.

The Commission’s research program on mass media and elections
drew on the expertise of a wide range of communication scholars and
political scientists in addition to those whose work is published in these
volumes. Their assistance is greatly appreciated. Among those who
participated as peer reviewers and advisers, several deserve special
recognition: Peter Desbarats, Dean of the School of Journalism,
University of Western Ontario; David Taras, University of Calgary;
Holli Semetko, University of Michigan; and Marc Raboy, Laval
University. The research program also benefited from the advice of
individuals from the parties and the media: John Coleman, President,
Canadian Advertising Foundation; Terry Hargreaves, Elly Alboim and
Colin MacLeod of the CBC; Geoffrey Stevens, political columnist;
Lynn McDonald, sociologist and former MP; and others who prefer to
remain anonymous. On behalf of the authors and the Commission, I
must also acknowledge our debt to the practitioners from the media
and the parties who attended our seminars or agreed to be interviewed
and provided much valuable assistance and advice.

The administration of the research program depended heavily on
the work of Cheryl Mitchell, who served as my assistant from the incep-
tion of the program, and our research assistants at York University:
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Catherine Bolan, Claudia Forgas, Marni Goldman, Todd Harris, Sharon
Johnston and Sheila Riordon. We were also assisted most ably by the
Commission staff. Peter Constantinou and Véronique Garneau had
particular responsibilities for research in this area. The staff of the
Department of Political Science, the Faculty of Arts, Calumet College,
and the Faculty of Environmental Studies at York University were very
accommodating.

The authors themselves deserve special acknowledgement for their
willingness to try to meet tight deadlines, complicated by their normal
academic responsibilities, and in particular to respond with cheerful-
ness and despatch to our requests for revisions. The conscientious peer
reviewers were of major assistance to the authors and ourselves in
preparing these studies for publication.

The unfailing good humour and encouragement of Peter Aucoin,
the director of research, made an important contribution to the work.
It was a privilege to work with the Commissioners, whose willing-
ness to bring their experience to bear on the most esoteric of formu-
lations was an inspiration. Pierre Lortie’s overall direction and, in
particular, his suggestions for research and incisive comments on var-
ious drafts made a vital contribution, which is reflected in these research
volumes as well as in the Final Report of the Royal Commission.
Working with the other research coordinators was a genuine pleasure.
Richard Rochefort and his staff were crucial in bringing these studies
to publication.

On a personal note, I wish to thank my wife and frequent collabo-
rator, Martha Fletcher, for encouraging me to undertake this task, which
I have found very rewarding, and for her direct advice on many aspects
of the work, as well as for bearing more than her share of the burden
of domestic management. My son, Frederick, reminded me that work,
however important, must be balanced with other aspects of life but
also that the future of the democratic process is worth working for.

Cheryl Mitchell brought dedication and skill to the work and must
have an ample share of the credit for whatever contribution the research
program has made. In editing this volume, I was assisted by Catherine
Bolan, Claudia Forgas and Todd Harris. For errors in design and
execution, however, I remain responsible.

Fred Fletcher
Research Coordinator
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ELECTION
BROADCASTING
IN CANADA
A Brief History

</

David R. Spencer
Catherine M. Bolan

THE PRIMARY OBJECTIVE of this study is to examine the evolution of
election broadcasting in Canada. We wish to trace its roots, the central
principles and patterns that emerged with the advent of radio, and its
evolution as radio matured and was challenged by television. What
have been the major issues in this evolution? What interests and values
has election broadcasting served? How have election campaigns been
altered, first by radio, then by television and, more recently, by changes
in the nature of television? We give special attention to radio, a medium
often neglected in election research.

From its inception, election broadcasting has been viewed as a
subcategory of political broadcasting. The fundamental issues
surrounding political broadcasting — freedom of expression, fairness
and equity in access, and appropriate regulatory structures — are appli-
cable both during and between elections. Election broadcasting,
however, compressed as it is during the brief period of electoral compe-
tition, raises special issues. Election broadcasting is usually seen as
including news and public affairs coverage, party broadcasts and party
advertisements. Our focus here is on how election broadcasting affects
party competition during campaigns and the information available to
voters. We trace the emergence of the new mass audience created by
radio and television, which reached a peak at the height of network tele-
vision, and its subsequent (and ongoing) decline through audience
fragmentation.
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If, as Harold Innis has argued, the printing press caused monastery
walls to crumble with the spread of literacy in medieval Europe
(Innis 1972, 143), the introduction of the radio in the 20th century funda-
mentally reshaped the way we communicate. In particular, radio was
responsible for initiating a substantial redefinition of the relationship
between ruler and ruled, and in the process, established the framework
within which we conduct ourselves politically in contemporary times.
The electronic media, first radio, then television, taught political person-
alities with a wide range of ideological convictions how to conquer
geography and, in the process, diminished the importance of the whistle
stop, the public meeting and the small town parade as the primary
arenas for political campaigns (McAllister 1985).

Between 1920 and 1960, the print media, which were regional in
character and distribution, were gradually forced to concede the imme-
diacy of national issues to the first truly national medium - radio.
Radio allowed the political professional to circumvent the reporters
and columnists who dominated the pages of the daily press by speaking
directly with constituents. From its beginnings, radio had a central-
izing effect on political communication (Innis 1951, 60), and more and
more public figures addressed their far-flung constituencies from radio
studios in places like Toronto, Montreal, Ottawa and Vancouver, among
others, as the medium grew in influence and acceptance. Consequently,
election campaigners began to address more national issues at the
expense of local or regional ones. Members of Parliament became iden-
tified more as dutiful members of a specific political party and less
as representatives of a geographic territory with special and local
interests.

Radio’s involvement with elections began with the broadcasting
of the results on election night. The first such broadcast took place in
1920, when Pittsburgh radio station KDKA joined with Detroit’s WwJ to
broadcast the returns of the Harding—Cox presidential race (Broadcasting
Publications 1982, 1; Nolan 1989, 498). In 1923, Harding became the
first American president to make a radio speech while in office (Clark
1962, 230). His successor, Calvin Coolidge, used radio to overcome the
dour image that plagued his personal appearances (ibid.). Coolidge
once remarked to Senator James Watson: “I am very fortunate that I
came in with the radio. I can’t make an engaging, rousing, or orator-
ical speech to a crowd as you can ... but I have a good radio voice, and
now I can get my messages across to them without acquainting them
with my lack of oratorical ability” (Cornwell 1957, 267-68). The intro-
duction of radio thus changed not only the nature of political cam-
paigning but also the skills needed for success.
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Politicians, like other early observers, were concerned about what
they viewed as the enormous potential influence of radio, and all the
industrial democracies soon moved to provide a legislative framework
for political broadcasting. In Canada, the concerns of the parties influ-
enced the legislation (Kjosa and Paltiel 1970, 356) and thus the devel-
opment of political broadcasting. The parties themselves were, of course,
fundamentally changed by the introduction of radio. With attendance
at political meetings down by at least half from the 1920s to the 1930s
because voters could stay home and listen to the party leaders discuss
their policies over the air (Nolan 1986, 105), the parties and, especially,
their leaders were forced to try to master the new medium.

This study concentrates on the historical development of election
broadcasting in Canada and its legislative framework, with references
to comparable developments in the United States and Britain, the two
countries with the most influence here. As well, it explores radio’s
altered role in election broadcasting in response to changes in tech-
nology and party strategy, and examines political broadcasting in the
television age. Today, radio remains a secondary actor in political and
election broadcasting with the possible exception of local coverage in
the many smaller cities and towns across the country.

THE EMERGENCE OF POLITICAL BROADCASTING

Across the industrialized world, radio and film matured simultane-
ously. While cinema, and more specifically newsreels, had a signifi-
cant impact on audience awareness of particular cultural and political
events, they had little effect on elections because of their infrequent
appearance. Radio and, later, television proved to be much more signif-
icant in the development of political broadcasting. In Canada, the
United States and Britain, radio broadcasting was born as a purely
private venture; until the first Broadcasting Act in 1932, the Canadian
government, through the Department of Marine and Fisheries, did
little beyond allocating licences and dial locations. Until the forma-
tion of the Canadian Radio Broadcasting Commission (CRBC) that same
year, the majority of Canadian licences were held by private compa-
nies, and the stations were operated as ancillaries to larger, profit-
making enterprises. Nonetheless, by 1932, Canada had 66 radio stations.
Radio rapidly became an important part of the lives of Canadians. By
the end of the Great Depression, three of every four Canadians owned
a radio (Rutherford 1978, 79).

In 1927, eight years after the first station began regular broad-
casting, Americans witnessed the birth of network radio. Under the
direction of David Sarnoff, the Radio Corporation of America laid the
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foundation for the National Broadcasting Company (NBC), and under
the entrepreneurial guidance of William Paley, the Columbia
Broadcasting System (CBS) came into being the following year (Clark
1962, 231). Both networks emphasized entertainment programming,
broadcasting a variety of comedy shows, live musical programs,
mysteries and serialized dramas. That same year, the United States
Congress passed the Radio Act, a largely technical bill which created a
regulatory agency with a mandate to bring order to the chaotic radio
spectrum. Four years later, 608 American radio stations were on the
air. Aided by the growth of NBC and CBS, private radio eroded the virtual
monopoly on advertising dollars enjoyed by the print media. The 1930
United States Census reported that 12 million of the country’s 30 million
homes were equipped with receiving sets (Broadcasting Publications
1982, 1). Both NBC and CBS enjoyed audiences in Canada as well as in
the United States (Rutherford 1978, 80).

The British experience was similar. In February 1922, the Marconi
Company of Great Britain was given a licence to undertake a broad-
casting venture from a transmitter at Writtle, near Chelmsford. Prior to
this official recognition by the British government, Marconi had
conducted a number of experimental broadcasts. Later that year, a
private firm, the British Broadcasting Company, was founded by six
leading radio manufacturers. It received a government licence on 1
November and began broadcasting soon afterward (Briggs 1985, 363-64).
British broadcasting remained in private hands until the publicly owned
British Broadcasting Corporation (BBC) was established by Royal Charter
on 1 January 1927. The BBC was given a broadcasting monopoly for at
least 10 years. The private sector was expropriated, and its owners and
operators were compensated by the British government. From this date
on, British and American broadcasting experiences would have little in
common for nearly three decades. The British model was purely public,
the American exclusively private. The BBC’s monopoly finally expired
when independent television was licensed in the autumn of 1955
(ibid., 385). Canadian developments were influenced by both systems.

The Development of Programming

Unlike newspaper editors, whose primary mission was the collection
and dissemination of news, radio programmers in the 1920s and early
1930s were aware that the growing popularity of the medium was due
in large part to their widely accepted entertainment programs.
Nevertheless, they were constantly searching for new ideas which they
hoped would bring them larger audiences. Among other initiatives,
they began to experiment with political broadcasting.
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The case of CJGC (now CFPL), a station in London, Ontario, was
typical. Its first identifiable political broadcast involved reporting the
federal election results in 1925. Drawing on the resources of its owner,
the London Free Press, the station broadcast up-to-the-minute results
from local ridings with special emphasis on those held by cabinet minis-
ters. In Montreal, the voice of the French-language newspaper La Presse,
CKAC, also broadcast the results of the 1925 federal election to
Quebeckers from an on-location site (Lavoie 1971, 19).

Institutionalized political broadcasting began in Canada in May
1929 when Sir Henry Thornton’s Canadian National Railway (CNR)
network broadcast the first episode of its series “The Nation’s Business.”
The programs were to feature presentations by government ministers
with replies by opposition members. The Conservatives, convinced
that the series was designed to promote the governing Liberal party,
persuaded their leader, R.B. Bennett, to withdraw his support. The
uncooperative stance assumed by the Conservative party led to the
cancellation of the series in December that same year (Kjosa and Paltiel
1970, 356; Weir 1965, 32).

In spite of the failure of “The Nation’s Business,” Canadian broad-
casters continued to experiment with political broadcasting. Toronto
radio station CKGW, owned by the distilling firm of Gooderham and
Worts, broadcast the opening of Parliament in March 1931. The station,
later to become the flagship in Toronto of the Canadian Broadcasting
Corporation/Société Radio-Canada (CBC/SRC), set up a network of 27
stations and transmitted the broadcast over Canadian Pacific telegraph
lines. Through its affiliation with NBC, the program was also carried
on many stations in the United States (Nolan 1989, 511).

A series of broadcasts initiated by CNR stations in January 1932
highlighted the potential of political broadcasting. The network had
retained Ottawa journalist Grattan O’Leary to participate in a series
of 15-minute commentaries called “Canada Today.” The programs
were designed to address the serious political and financial problems
that the nation was facing in the deepening crisis of the Great
Depression. However, O'Leary, in concert with Grant Dexter, parlia-
mentary correspondent for the Winnipeg Free Press, extended the
mandate to include important international questions. In one broad-
cast, O’Leary used his electronic platform to appeal for the cancella-
tion of reparations and war debts levied on Germany as a result of
the Treaty of Versailles. O'Leary was convinced that German indebt-
edness and the rise of fascism were coincident events. American offi-
cial circles were outraged by the suggestion and communicated their
displeasure to Prime Minister Bennett. Despite intense pressure to
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the contrary, O’Leary and Dexter continued the series until the end
of their contract (Weir 1965, 67-68).

These early political broadcasts in Canada, while subject to exten-
sive debate in the House of Commons, were not subject to any form of
regulation until the 1936 Broadcasting Act. They were treated as any
other commercial programming carried by Canadian stations (Canada,
Committee 1966, 362).

Americans had a colourful history of experimental political
programming on radio before Congress passed the Communications Act
in 1934. After the election broadcast of 1919, which could only be
received by 40 000 radio sets (Mendelsohn and Crespi 1970, 256), New
York Governor Al Smith used radio to appeal directly to the voters of
New York State in 1924 when faced with an opposition attempt to
thwart his legislative program. Smith’s unsuccessful campaign for the
American presidency in 1928 made heavy use of radio. That year, both
major U.S. parties spent a record $10 000 000 on radio advertising.

From the outset, radio in the United States followed a more jour-
nalistic and commentary-oriented path, largely through its news
commentary and round-table discussion formats. Daily radio commen-
tators often extended their role as newscasters by introducing their
own opinions, making a name for themselves and attracting a faithful
listening audience (Peers 1969, 256). These commentaries were often
sponsored by advertisers, and it was not unusual for regularly sched-
uled programs to feature speakers who espoused the views of their
sponsors (ibid.).

In 1932, both NBC's 85 stations and CBS’s 90 stations, along with
many independent stations, broadcast the Democratic and Republican
presidential nominating conventions live from Chicago (Broadcasting
Publications 1982, 1). In spite of the Depression, the two parties spent
a combined total of $5 million on radio time on the election campaign
(Clark 1962, 236).

The emergence of political broadcasting in Western democracies
was met with considerable resistance by the print media. This was
especially the case in Great Britain. On 15 November 1923, one week
after the opening of the British Broadcasting Company’s first trans-
mitter, the national election results were broadcast. Conservative Stanley
Baldwin, the prime minister—elect, had used radio successfully in his
campaign (Briggs 1985, 37). The broadcasting company retained the
services of British press agencies to compile and transmit the results.
Sir William Noble, a member of the company’s board of directors, issued
a memorandum requiring the cessation of broadcasting at 1:00 AM to
ensure that the station did not reveal the final results before they
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appeared in the morning newspapers. Sir William declared, “We want
to act in such a way that broadcasting may be an incentive to buy more
newspapers” (ibid.). When, in 1924, John Reith, General Manager of
the British Broadcasting Company, proposed to broadcast parliamen-
tary debates, Prime Minister Bonar Law rejected the notion and referred
to it as “undesirable” (ibid., 67). The editor of the journal Popular Witness
also ridiculed the idea. An editor of another major newspaper accused
Reith of “trying to take the bread out of our mouths” (ibid.).

As the use of radio by party leaders became more common, the
British Broadcasting Company provided free time. As a result, the issue
of allocation of time emerged. All three party leaders spoke on the radio
in the 1924 general election. While the company was charged with
deciding the number of these reserved periods, the allocation was to be
the responsibility of the parties themselves. Apparently, the three parties
could not agree, so the time was finally allocated by the company. The
broadcasts enshrined the principle that the government and
the Opposition must have access to approximately the same amount of
air time prior to dissolution, and that each party must receive equal
treatment during a campaign.

Successive British governments regularly imposed limitations on
political broadcasting. When broadcasting was nationalized in 1927,
the newly founded British Broadcasting Corporation (BBC) was
forbidden to broadcast any editorial opinions of its own or any matter
deemed controversial. Requests by the BBC in the 1920s to broadcast
nonpartisan speeches by ministers, debates, and even the budget speech
were denied by the minister in charge (Briggs 1985, 67-68). As will be
seen, the CBC/SRC followed a similar policy of avoiding editorial
comment.

The BBC won the right to schedule controversial material in 1929,
although it was requested to be impartial in “admitting speakers to the
microphone” (Peers 1969, 255). Initially, its cautious approach brought
forth criticisms that it was too timid, especially over party broadcasts.
In nonparty broadcasts, the Corporation proved more successful, airing
debates by prominent speakers such as Bertrand Russell and dealing
with many controversial questions, including those with international
implications. Following complaints by the Foreign Office in 1936, the
BBC became more cautious in the handling of its political questions in
nonparty broadcasts (ibid., 256).

Political interference in the internal workings of the BBC and the
continual frustration experienced by General Manager John Reith’s
attempts to institutionalize political broadcasts severely limited the
coverage of political news well into the 1950s (Tunstall 1984, 9).
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In addition, there appeared to be very little logic to the pattern. The
limitations imposed on political coverage were arbitrary and appar-
ently reflected the views of whoever happened to occupy the minister’s
office responsible for radio at any given point in time. Although the
BBC covered election results, for many years campaign events did not
appear on the daily news.

News and Information Programming

The dominance of entertainment programming in the early period
of radio was accompanied by a general absence of information
programming. For example, the CBC/SRC did not establish its own
separate newsgathering and information service until 1941. One
obstacle to broadcasters in developing their own programming was
the competitive attitude of the newspaper industry, which resulted
in limited access to its news service. For example, with the founding
of the Canadian Radio Broadcasting Commission (CRBC) in 1932, the
wire service Canadian Press (CP) had agreed to provide service only
to the CRBC, and not to private broadcasters. The newspaper industry,
which operated CP as a co-operative, seemed determined to curb the
inroads being made by private broadcasters into its revenue base. In
order to obtain the wire service, the CRBC and its successor, the
CBC/SRC, agreed not to sell its newscasts to commercial sponsors.
That same year, CP founded an exclusively broadcast service, Press
News Limited (later Broadcast News), which it offered to both the
CBC/SRC and private broadcasters (Nolan 1989, 506). Until the war
years, the limited political news that most Canadians heard was
designed in the editorial rooms of Canadian newspapers. As a result,
many Canadian stations subscribed to American network services
for international news coverage. For example, Montreal’s French-
language CKAC was a member of the CBS system as early as 1936
(Lavoie 1971, 36).

The development of broadcast news was also slow and cautious
in Britain. It was not until 1930 that the BBC established a news opera-
tion. Under the leadership of Charles Siepmann, parliamentary events
were cautiously reported in conjunction with the Reuters News Agency.
Like the CBC/SRC, the BBC relied on the news agencies. A 1938 study
of the British Press described BBC reports as “sober news ... which in the
words of its news editor sets before itself the useful but nevertheless
limited ideal of giving to the public a sober and accurate summary of
the news which it receives from the four news agencies which are
mentioned at least once a week by the announcer” (Political and
Economic Planning 1938, 155).
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Early Uses of Political Broadcasting

As a political medium, radio matured in the period between its founding
and its first legislative controls in Canada, the United States and Britain.
Most political broadcasts were treated as just one element in an increas-
ingly expanding and sophisticated broadcasting environment. Beyond
the formal transmission of political speeches and election results, several
major political figures who realized the potential of this new medium
exploited it successfully for their own specific agenda.

Alberta’s William “Bible Bill” Aberhart forged his powerful Social
Credit movement through his weekly radio broadcasts from the Calgary
Prophetic Bible Institute, bypassing a hostile press. When he took power
in 1935, his Social Credit movement had representatives in every corner
of the province, although Aberhart had visited only a few of them
personally. His success can be attributed to his radio presentation: “His
sonorous voice rolled out from the radio each Sunday and it contained
a message of hope, and what was more to the point, some sensible
economics. The farmers who had a small radio would invite their friends
and neighbours on a Sunday afternoon and the whole group would
gather round and drink in his words like thirsty souls” (Irving 1972, 643).
R.B. Bennett, the politician who withdrew from the CNR’s early attempt
at political broadcasting, had become a radio convert by 1935. Bennett,
often suspected of being the ultimate economic conservative, announced
his conversion to “New Deal” politics on national radio in January 1935
(Wilbur 1972, 586).

During the next decade, a steady stream of political leaders
exploited the power of radio. William Lyon Mackenzie King succeeded
not only to Bennett’s prime ministerial office but also to his micro-
phone at the national network. Franklin Delano Roosevelt’s skilful
mastery of his 84 “Fireside Chats,” aired between March 1933 and
January 1934, were significant events in radio broadcasting history
(Mendelsohn and Crespi 1970, 259-60), as was Sir Winston Churchill’s
use of the BBC at the height of the Battle of Britain. In a more perverse
way, radio aided the consolidation of two savage dictatorships in
Germany and Italy. Commenting on Hitler and Mussolini, Churchill
referred to them as “men of murder and the microphone” (Robbins
1971, 126). The highly partisan nature of the press spilled over into
radio in the early years. The Quebec election of 1936 is a good illus-
tration. The campaign was a battle between the long-ruling Liberal
party and the Conservative-Reform-Liberal Alliance, which eventu-
ally became the Union nationale (UN). This alliance, led by Maurice
Duplessis, had been experimenting with radio but found its access
blocked by a well-entrenched newspaper and broadcasting cartel with
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strong Liberal connections. Nearly all of the private stations were
owned by businesses (such as the CNR) or newspapers (such as Le
Soleil) which were closely tied to the Liberal party. Nevertheless,
Duplessis, a strong radio performer, gained enough access to the
airwaves, especially through the CBC-French, to win. Radio had proved
to be more open than the partisan press. Historians affirm that “the
Union nationale owed its 1936 victory over the Liberals in significant
measure to radio advertising, which had breached the wall of silence
erected by a corrupt press, and that the establishment of Radio-Canada
and the existence of private radio stations were responsible for the
ultimate decline of the written press as a propaganda medium” [trans.]
(Lavoie 1971, 42). The contest had been a wide-open and uncontrolled
affair. The airwaves were filled with charges and counter-charges
which led Liberal Louis-Alexandre Taschereau to suggest that polit-
ical broadcasts be strictly regulated. He accused the Union nationale
of conducting “une guérilla radiophonique” (ibid., 43).

Partisan advertising became a source of controversy during the
1935 federal election. A series of well-produced “soap opera” programs
by the Conservative party pushed the issue of political broadcasting
to the forefront. Of these broadcasts, the “Mr. Sage” series produced
the most negative reaction. Six “Mr. Sage” programs were broadcast
between 7 September and 11 October 1935. The Sage character was
supposedly a small-town Ontario senior citizen who possessed ulti-
mate political wisdom. A life-long Conservative, he invited his neigh-
bours, many of whom held Liberal sympathies, to discuss politics on
his porch. His obliging wife submissively agreed with his every word,
especially when he offered suggestive remarks about Mackenzie King’s
personal and moral attitudes. Outraged, King protested to the chair of
the CRBC, who in turn directed the Conservative party’s advertising
firm, the Gibbons Agency of Toronto, to inform listeners that the series
was being sponsored by the Conservative party. The agency was also
instructed to cease making judgements on the personal and moral char-
acter of Liberal politicians. The agency ignored the directive for its
second broadcast, but the ensuing programs carried a disclaimer which
declared that they were being sponsored by one R.L. Wright and “a
group” of Conservatives. Direct connections to the federal Conservative
party were never revealed to the public (Weir 1965, 202). The 1936
Quebec campaign and the 1935 Alberta campaign reinforced the 1935
federal experience to make clear the need for a framework of principles
for political broadcasting.

All three countries whose political broadcasting histories are exam-
ined in this study shared some common dimensions. All faced severe



13
A BRIEF HISTORY

hostility from newspaper owners and, with the exception of the
Americans, conceded the reporting of the daily news to their print
rivals. This severely hindered coverage of political events, with the
result that political broadcasting was haphazard and ill-defined, and
whatever images radio listeners formed about their political leaders
were predetermined by newspaper editors and reporters. All broad-
casters faced suspicious politicians and officials who wanted either
to ensure that radio did not enter into any controversial activity or to
retain some control over it. The watchdog role often played by the daily
press was considered illegitimate in broadcasting. It was not until their
respective governments decided to pass legislation to control the growth
and influence of radio broadcasting that political broadcasting entered
an era of legitimacy.

THE EMERGENCE OF REGULATORY STRUCTURES

When Canada, the United States and Britain chose to pass broadcast
legislation, politicians defined the limits that they were prepared to
tolerate when radio entered the political field. Although these coun-
tries shared some common experiences, more often than not their histo-
ries are peculiar to themselves. Canada, although the last to enact
broadcast laws, defined the limits of political broadcasting more clearly
than the others. The Americans viewed broadcasting as an extension
of the private enterprise system. Britain viewed its public broadcasting
system as an extension of the state structure. Canada opted for a mixed
system. The tension between public service and private interests, there-
fore, was worked out in different ways in each country.

Canadian Legislation
In the initial stages, Canadian airwaves were dominated by American
radio. Its shows and light programming had a proven audience appeal
which was attractive to advertisers and was cost-effective for broad-
casters. There were concerns, however, that Canadian radio was
“flooded with programs expressing American experience, American
ways of looking at themselves and the world, American popular culture
and light entertainment” (Peers 1969, 254). At the same time, there were
fears that free expression of opinion had less chance on private radio
and that discussion of subjects with little popular appeal would be
severely limited (ibid.). Thus began the extensive debate in Canada
over the public and private uses of radio, especially with regards to
political broadcasting.

The Royal Commission on Radio Broadcasting was established
in 1928 to examine radio and to make recommendations as to the



14
ELECTION BROADCASTING IN CANADA

administration, management, control and financing of the Canadian
airwaves. With Sir John Aird as Chair, the Commission submitted its
Report in 1929: “While we are of the opinion that broadcasting of polit-
ical matters should not be altogether banned, nevertheless, we consider
that it should be very carefully restricted under arrangements mutu-
ally agreed upon by all political parties concerned” (Canada, Royal
Commission 1929, 11). The Commission declared itself against the
private use of what was considered a public domain. It envisaged a
national radio network under public ownership and operation (Canada,
Committee 1966, 361).

Following the recommendations of the Parliamentary Committee
on Broadcasting in 1932, the Canadian Radio Broadcasting Commission
was created through the Broadcasting Act. Its role was to provide for
a national broadcasting service in Canada and to control all broad-
casting while reserving an important place for commercial broad-
casting (Peers 1969, 362). Initially, it was not deemed necessary to
regulate political broadcasting as such. The question of “free access to
the public air waves” (ibid.) subsequently became a subject of consid-
erable debate as a result of the “Mr. Sage” incident during the 1935
federal election.

On 19 March 1936, immediately following the election, the House
of Commons Committee on Radio Broadcasting was appointed to
inquire into the operations of the Canadian Radio Broadcasting
Commission and its administration of the Broadcasting Act of 1932, to
investigate the extent of abuse of broadcasting privileges for political
purposes, and to make recommendations on changes to the system
(Peers 1969, 175). It was thought that the CRBC’s regulations covering
political broadcasting, which had been amended during the 1935 elec-
tion, were too flexible: “No broadcasting station may broadcast any
speech, printed matter or programme containing defamatory, libellous
or obscene statements with regard to persons or institutions, or state-
ments of a treasonable character or intended to promote change by
unlawful means and which might lead to a breach of the peace, or any
advertising matter containing false or deceptive statements” (Canada,
Committee 1966, 363). Any political party following the regulations
was entitled to use the Commission’s stations, provided they had the
money to pay for the air time (Foster 1982, 59). When the Committee
reported to Parliament in 1936, it documented serious abuses of broad-
casting for political purposes and concluded that the CRBC suffered
from a lack of control in the administration of its affairs. Among other
things, it recommended a more independent public corporation and
more control over private broadcasters and the content of advertising
(Canada, Committee 1966, 363).
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As a result, the Canadian Broadcasting Corporation/Société Radio-
Canada (CBC/SRC) was established through the 1936 Canadian
Broadcasting Act as an independent statutory corporation which was
to be impartial and non-controversial. (The CBC/SRC remained finan-
cially independent until 1952.) The clauses that related to political
broadcasting, which continue to be the foundation of the legislative
framework for political broadcasting today, were contained in section
22 of the Act:

(1) The Corporation may make regulations:

(e) to prescribe the proportion of time which may be devoted to
political broadcasts by the stations of the Corporation and by
private stations, and to assign such time on an equitable basis
to all parties and rival candidates ...

(3) Dramatized political broadcasts are prohibited.

(4) The names of the sponsor or sponsors and the political party, if any,
upon whose behalf any political speech or address is broadcast
shall be announced immediately preceding and immediately
after such broadcast.

(5) Political broadcasts on any dominion, provincial or municipal
election day and on the two days immediately preceding any
such election day are prohibited.

Subsequent to the legislation, the details of political broadcasting
remained to be worked out. In addition to the allocation of paid and
free time among the parties, there was the question of how the polit-
ical broadcasts would be organized. The equitable allocation of time
remained a delicate issue, leaving the CBC/SRC vulnerable to criti-
cism from political parties (Canada, Committee 1966, 365). The
CBC/SRC and the political parties set up a joint committee to study
the problem and established the principle of free time for political
parties during campaigns in 1939: “political broadcasting during a
general election is to be on a sustaining or free basis ... Privately
owned stations affiliated to the network are required to carry these
broadcasts; and other private stations are invited to do so” (ibid.). In
fact, the CBC/SRC allocated free time to the major political parties for
the first time in the 1940 federal election (Nolan 1986, 170). Following
the election, however, the Opposition charged that government minis-
ters still had access to the airwaves for so-called nonpolitical speeches.
To avoid charges of favouritism, in 1943 the CBC/SRC subsequently
donated two hours of free time each month to all parties represented
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in the House of Commons (Canada, Committee 1966, 365; Kjosa and
Paltiel 1970, 357).

The question of allocation of time remained unresolved. The policy
was revised on 21 February 1944 to stipulate that if only two parties
qualified for free time, it was to be divided equally between them. If
more than two qualified, the government party was to receive two-
fifths, and the remaining three-fifths was to be divided among the
others. The CBC/SRC first gave free air time for provincial elections on
8 February 1943 (Canada, Committee 1966; Bird 1988). Thus a frame-
work was established for party election broadcasts and for party broad-
casts between elections.

With no legislative formula until 1974, the controversy over time
allocation for free-time broadcasts continued. Until regulatory respon-
sibilities were transferred to the new Board of Broadcast Governors
(BBG) in the 1958 Broadcasting Act, the CBC/SRC controlled electoral
broadcasting in negotiation with the parties. (In 1968, the BBG was
replaced by the Canadian Radio-Television Commission, the CRTC.) In
the 1944 amendments to the 1936 Broadcasting Act, the CBC/SRC was
required to continue the free-time political broadcasts it had initiated
on both of its national networks under the principles established with
its first free-time allocations. All privately owned stations affiliated
with CBC/SRC networks would be required to carry the broadcasts as
part of their affiliation agreements. The CBC/SRC offered the programs
to privately owned, independent stations on the condition that the
broadcasts were self-sustaining and that all broadcasts in the series be
transmitted. The CBC/SRC agreed to pay for hook-up and transmission
charges (Bird 1988, 188).

Private stations were allowed to sell electoral advertising to parties
and candidates. However, with the exception of cities in which only
one radio outlet existed, all CBC/SRC stations stopped accepting paid
political advertising (Bird 1988, 189). The 1944 amendments, which
dictated the rules for the allocation of free time, among other things,
remained virtually unchanged until the Report of the Royal Commission
on Broadcasting in 1957 (Canada, Committee 1966, 365). At that time,
the newly constituted BBG assumed the responsibility for both free-
time and paid political broadcasts. The Board was given the legal right
to make whatever regulations they deemed necessary. However, the
BBG encouraged the parties and candidates to work out individual
requirements with both local stations and networks, stepping in only
when no agreement was reached (ibid., 369).

Regulation for free-time political broadcasts differentiated the
broadcast media from the print media. Late in the winter of 1942, Glen
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Bannerman, president of the Canadian Association of Broadcasters
(cAB) which represented the private interests in the country, expressed
deep resentment regarding the requirements imposed upon their
industry. He reported that his 62 member stations had donated
$760 291.43 worth of free time for political broadcasts in 1941 on a
voluntary basis. The CAB was displeased with the enforcement of free-
time broadcasts for stations affiliated with the CBC/SRC while the print
media were not subject to any such requirements.

In addition to the free-time issue, radio was subject to consider-
able pressure from interest groups. The CBC/SRC, conscious of its obli-
gation as a public broadcaster, resisted the selling of advertising time
for political broadcasting on the basis that commercial interests threat-
ened the right of free expression: “We believe radio speech should be
allowed to be forthright, provocative and stimulating ... We believe
that national problems and international problems should be discussed
by Canadian citizens without restriction or fear ... The free interchange
of opinion is one of the safeguards of our democracy, and we believe
we should be false to our trust as custodians of part of the public domain
if we did not resist external control and any attempt to place a free air
under the domination of the power of wealth” (Peers 1969, 261-62).

While the CBC/SRC was developing its policy of careful neutrality,
some private broadcasters were moving into new areas of political
broadcasting. For example, in 1942, Hamilton broadcaster Ken Soble,
owner of radio station CHML introduced a program called “Inside
Ottawa” which featured frequent appearances by local Liberal Mp Colin
Gibson, the Minister of National Revenue. In December 1943, the broad-
cast was renamed “Report from Parliament Hill,” and its local success
convinced Soble that private broadcasting could benefit from political
programming (Canadian Broadcaster, April 1944).

Soble took his concept to the annual convention of the CAB in Quebec
City. The convention approved the idea and commissioned the CAB
Public Relations Committee to meet with representatives of the three
political parties in Ottawa. All parties agreed that private radio should
receive equal recognition for its role in communicating political news
with that of the daily press. The editor of the Canadian Broadcaster,
Richard Lewis, endorsed the idea and urged all member CAB stations
to carry such programs (Canadian Broadcaster, April 1944).

Private radio’s involvement in political broadcasting was extended
when Ottawa station CFRA began a daily series, “Today In Parliament.”
The broadcast, a summary of the day’s events in the House of
Commons, was written and delivered by Art McKenna, a member of
the press gallery who was the correspondent for Canadian Dow Jones
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and the Wall Street Journal. Attention to election broadcasting continued
to grow, but private broadcasters remained more interested in the
drama of election night than in educating voters during the campaign.
At the end of the decade, private broadcasters were subscribing to
wire services which provided them with “live” election coverage. One
service claimed to have provided live election background material:
a complete list of candidates, biographies of members and leading
contenders, feature-length sketches of party personalities, regional
and national analyses of current political situations, histories of each
riding, and firsthand pointers on critical contests (Canadian Broadcaster
and Telescreen, 22 June 1949).

When politicians found themselves constrained by the regulations
of the CBC/SRC, they often turned to the private sector. In January 1945,
the Premier of Ontario, George Drew, assailed the CBC/SRC’s political
policy in a speech over Toronto radio station CFRB. Drew and the Ontario
Progressive Conservative party believed that the CBC/SRC had censored
a series of political broadcasts intended to discuss “matters of public
interest.” The CBC/SRC ruled that Drew’s remarks were partisan, and
as a result, should be treated as such. Drew, who intended to use the
occasion to laud the performance of Canadian medical staff in treating
war injuries in France and England, disagreed: “Freedom of speech
cannot be half free and half muzzled. Either we have freedom of speech
or we do not. This is something which affects every newspaper in this
country. It affects every business organization in this country which
advertises. It affects every individual who has the right to express his
opinion and should express it on every possible occasion in regard to
our public affairs” (Canadian Broadcaster, 20 January 1945).

American Legislation

The history of political broadcasting in the United States is character-
ized by the very strong judicial protection of freedom of the press
under the First Amendment. The United States Constitution gave the
mass media a strong legal basis for resisting government control. The
crucial argument in support of regulation was that a broadcasting
licence allowed private use of scarce public airwaves and that a public
interest was involved (Graber 1991; Lichtenberg 1990). The
Communications Act of 1934 has provided the legislative framework
for American political and election broadcasting through principles
set forth in section 315: the equal time rule, the fairness doctrine, and
the right of rebuttal. Broadcasters who provided campaigning time to
one candidate on their stations were obliged to provide the same oppor-
tunity to all other candidates. The fairness doctrine stipulated that
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broadcasters who aired controversial issues must provide opportuni-
ties for conflicting viewpoints of the issues. The right of rebuttal ensured
aright of reply in cases of attack on the character, honesty or integrity
of a person or group.

Amid confusion and considerable debate over these clauses during
the 1940s and 1950s, in September of 1959 Congress amended the
Communications Act and enshrined two principles in American broad-
cast law as it affected political broadcasting. First, it removed the require-
ment for equal time provisions on news broadcasts and news interview
programs. Second, it embedded the fairness doctrine into law while
stating that the modification should not be interpreted as relieving
broadcasters of their responsibility to afford reasonable opportunity for
the discussion of conflicting views of public importance (Broadcasting
Publications 1982, 147—48). The concern was that the requirement of
fairness would discourage controversial broadcasting because groups
could claim their views had not been presented.

The amendment had an immediate impact on political broadcasts.
One year after Congress exempted news broadcasts and news inter-
view programs from the equal-time provisions, the rule was waived
for the four Kennedy-Nixon televised debates in 1960. The net was
extended to include the vice-presidential contest as well, and in effect,
it excluded the nine other presidential candidates who ran that year
(Broadcasting Publications 1982). In a 1968 study, Thomas Guback
argued that the equal-time provisions had come to apply only to the two
major parties, the Democrats and Republicans. Minor parties were
virtually eliminated from the airwaves, and when they approached
broadcasting stations to purchase time, they were either refused or
offered rates higher than the two main parties (Guback 1968).

Throughout these challenges to section 315, the Federal
Communication Commission (FCC) maintained that it had an interest
in upholding the fairness doctrine. During the 1960s and 1970s, a series
of amendments required broadcasters to give equal time to persons
attacked in editorial comments. In addition, a broadcasting station that
sold time to a candidate’s supporters was required to make available
for purchase on request an equal amount of time to the opponent’s
supporters (Toohey 1974, 68).

Over the years, the fairness doctrine and right of rebuttal were crit-
icized for impoverishing political debate by suppressing controversial
matters, while equal-time provisions were regarded as impeding
efficient election coverage (Graber 1991; Petrick 1976, 73-83). For
example, it was argued that FCC rulings on the question of equality
served only to confuse candidates and broadcasters alike, thus hindering
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the development of controversial political broadcasting. Broadcasters
were perceived as often denying access to certain groups and avoiding
controversial subjects to escape requests to supply remedial access.

As a result, the FCC was under pressure to rescind section 315, espe-
cially the fairness provisions. The fairness doctrine was abandoned by
the FCC under the Reagan Administration. Attempts by Congress to
enact the provision as law in 1987 failed, with the FCC claiming that
the rule was unconstitutional. The fairness rule remains unresolved at
the present time (Graber 1991). Historically, however, this principle
retains its significance for shaping the character of political broadcasting
in the United States, as well as for providing examples of access rules
for the emerging broadcasting system in Canada.

British Legislation

Developments in legislation in Great Britain reflected the continued
desire of its politicians to regulate broadcasting activities. As in Canada
and the United States, British legislative initiatives also prompted
controversy and debate. On 10 February 1944, the government invoked
the “fourteen-day rule” which prevented coverage of issues which
were to be discussed in Parliament during the next fortnight (Briggs
1985, 292). The rule also prevented the discussion of any existing legis-
lation or any issues deemed to be contentious (Tunstall 1984, 9). In part,
the rule was invoked as a response to complaints by Conservative
members of the House who felt that some BBC programs were giving
more than the usual share of time to left-wing critics of the govern-
ment. The Labour representatives were equally displeased because
they felt that the programs were unusually kind to government perspec-
tives (Briggs 1985, 216).

In 1947, a document named the “Aide Memoire” set out the BBC's
political broadcasting obligations to the established parties. (The docu-
ment was modified in 1948 to include the fourteen-day rule.) Political
broadcasts were defined to include ministerial broadcasts for which a
right of reply could be given to the Opposition with permission of the
BBC, political public broadcasts (PPBs) during noncampaign periods
and political education broadcasts (PEBs) during election campaigns.
Both PEBs and PPBs were initially determined based upon the propor-
tion of votes cast in the previous general election. A change to PPBs in
1974, however, ensured a time of 10 minutes for every two million
votes cast for the party at the previous general election, with the govern-
ment and the Opposition having the same number of broadcasts.
Parties not represented in Parliament receive five minutes for PEBs if
they contest 50 or more seats (Semetko 1991). An amendment to the
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Aide Memoire in 1969 loosened the provisions somewhat by granting
aright of reply to the Opposition and third parties in the case of contro-
versial ministerial addresses without being subject to the approval of
the BBC. A regular invoking of a right of reply resulted in many round-
table discussions with Conservative and Labour party members and
widened the spectrum of debate through the presence of Liberal party
members (ibid.).

The fourteen-day rule issue was contested in 1955 when the host
of the BBC’s “In the News” complained that the program could not
discuss the hydrogen bomb since a debate had been scheduled in
Parliament within the fortnight. Backed by wide public support, the
BBC announced that it would no longer observe the restriction. Nearly
two years elapsed before Prime Minister Harold Macmillan suspended
the rule indefinitely (Briggs 1985, 389). The fourteen-day rule has been
the most prominent impediment to the development and acceptance
of political broadcasting in Great Britain.

In Britain, political discourse on the air was discouraged, particu-
larly if it showed a hint of partisanship, while many other industrial
democracies such as Canada and the United States were encouraging
its development. The BBC generally followed a cautious, conservative
path (Boyle 1986), with the exception of broadcasts by government
ministers which began during the war and continued until the advent
of television in the early 1950s (Tunstall 1984, 11).

While matters such as the fourteen-day rule and the basic conser-
vative approach of the BBC severely inhibited the growth of political
broadcasting in Britain, it did encourage the reporting of political events
on regularly scheduled newscasts, first on radio and later on televi-
sion. Eventually, most Britons came to believe that BBC news reports
and BBC-produced parliamentary summaries were capable of providing
far more credible political news than the partisan PPBs.

Both the BBC and the Independent Television Authority (ITA) have
been charged with the responsibility for enforcing the rules regarding
political broadcasting in their own institutions. Although neither the
BBC nor the ITA is required to carry party political broadcasts, they do
respect the mutual need for both political parties and broadcasters to
participate in such information programming. In addition to political
public broadcasts, networks carry a range of interview shows and other
programming dealing with political affairs.

In Canada, the United States and Great Britain, an overriding issue
in the evolution of political and election broadcasting was the balance
between free speech and fairness. Britain was perceived as too cautious
under a heavy hand of government intervention. The American stations
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generally avoided broadcasting controversial issues initially, due to the
uncertainty surrounding the Communications Act. The Canadian expe-
rience reflected continual debate between commercial and public inter-
ests. Similarly, the responses by these countries over the issue of the
participation of minor parties in broadcasting have varied. In the
United States, the free market approach favours wealthy parties and
candidates over minor ones. In Canada, as in Great Britain, there is
more scope given to minor parties, a result primarily of the commit-
ment of the public systems to provide access to a wide range of view-
points.

ADVENT OF TELEVISION
The years between 1952 and 1960 dramatically changed the role of
radio in electoral and political broadcasting, marking the end of its
brief period as the principal method of communication by which polit-
ical leaders addressed their constituents. The growing importance of tele-
vision not only changed the role of radio but also brought profound
changes to the practices of political parties and journalisits. The changes
had begun with radio but were dramatically accelerated by television.

The American Experience

Television’s entry into political broadcasting occurred much earlier in
the United States than in Canada, with coverage of the conventions of
the Republican and Democratic parties in Philadelphia in 1948. While
television coverage had limited impact on the election of Harry S Truman
that year, only 12 years later, the Kennedy-Nixon debates confirmed the
dominant role that television was to command in political broadcasting
in subsequent years.

Television had begun to take an increasingly prominent role in
American political broadcasting during the 1950s. Senator Joseph
McCarthy exploited the medium to convince a good number of his
fellow citizens that communists had infiltrated the infrastructure of
American political life. Broadcaster Edward R. Murrow used the same
medium to bring a halt to McCarthy’s excesses (Merron 1988). Also
during that time, the Republican presidential candidate, Dwight D.
Eisenhower, shifted the bulk of his campaign media budget to televi-
sion purchases. Eisenhower learned his role as a performer very well
and, as the election result demonstrated, was far more comfortable
with the medium than his opponent Adlai Stevenson, despite the
latter’s reputation as an outstanding public speaker (Gilbert 1986, 293).

In September 1960, the televised debates of presidential candidates
John F. Kennedy and Richard M. Nixon were viewed in 75 million



23
A BRIEF HISTORY

American homes, reaching approximately three out of four eligible
voters. Meanwhile, 30 million voters chose to listen to the debates on
radio. Nixon suffered from the television exposure, although radio
listeners felt that he was at least Kennedy’s equal. Kennedy’s success
with the medium convinced campaign strategists of the power of
television (Broadcasting Publications 1982, 149-50).

The British Experience

On 18 March 1947 from 10 Downing Street, Prime Minister Clement
Attlee, leader of the Labour party, initiated the first broadcast dedi-
cated to a party platform on radio (Briggs 1985, 380). In October 1951,
Lord Samuel used television for the first time to solicit support for his
Liberal party, and it marked the beginning of an emphasis on
television at the expense of radio in political broadcasting in the United
Kingdom (ibid., 382). Having lapsed after the experimental days of the
1930s and 1940, full coverage of elections did not return to Great Britain
until 1959, when the BBC and the independent television stations decided
to broadcast electoral returns (Briggs 1985).

In 1952, 81 percent of the population of the United Kingdom could
receive BBC television. While politicians had experimented with the
medium in the early 1950s, several events throughout the latter part
of the decade brought television into its own: a Conservative party
conference in 1954, the first ministerial address in 1956, and debates
over the nation’s policy on the Suez crisis. On 28 October 1958, both
the BBC and the independent ITV broadcast the opening of Parliament
(Briggs 1985, 389).

The news coverage of the Suez crisis also marked the beginning
of attempts by British broadcasters to operate at arm’s length from
government. In the spirit of fairness which had dominated the BBC
since the days of John Reith, the network gave time for opposing
opinions on the British-French invasion of Egypt. The government
objected strenuously, but the BBC refused to budge. The decision was
as much pragmatic as it was philosophical. The newer private
network, ITV, which had begun telecasting in 1955, did not feel encum-
bered by the restrictions which dominated BBC thinking. Thus, the
BBC found itself responding to ITV initiatives. It was ITV which brought
electoral broadcasting back to Britain when it decided to cover a by-
election in Rochdale in 1958. Shortly afterward, the 1959 general elec-
tion received extensive coverage. The election was “the first one in
which television took an active part and in which the politicians
began building their campaigning around the television coverage”
(Tunstall 1984, 9).
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The Canadian Experience

For financial and regulatory reasons, television came later to Canada,
enhancing American influences, since many Canadians were already
receiving signals from south of the border. Political television began in
1953, when CBC/SRC television joined with radio to cover the federal elec-
tion. It did not take long for television to eclipse radio and for
election-night coverage to become a video production. Radio could not
compete with the production values of television. As one observer
noted after viewing the 1957 coverage: “On TV, continuous use was
made of visual gimmicks like maps, charts and film inserts. Viewers
were even able to watch the 1BM Thinking Machine compute results for
Norman DePoe to proclaim gloatingly. Commentaries, discussions,
analyses and party leader statements left no dull moments between
readings of results, and complete coverage was given in both English
and French. Pick-up points for TV were Toronto, Winnipeg, Ottawa,
Quebec, Montreal and Regina” (Canadian Broadcaster and Telescreen,
20 June 1957).

Although people in the industry expressed concern that radio was
being overshadowed by television, politicians and political figures
continued to use the Radio Bureau’s “Report From Parliament Hill.” In
1957, the series had recorded 146 members of Parliament, and their 15-
minute broadcasts were sent to 90 stations from coast to coast. By the
fall of 1957, however, it was reported that nearly two-thirds of Canada’s
four million households had purchased television sets. The election of
John Diefenbaker as leader of the Progressive Conservative party
in that same year was seen by millions of Canadians on CBC/SRC tele-
vision (Peers 1979, 91). Within five years, programs with direct
and indirect political messages were appearing on Canadian tele-
vision screens. Viewers could choose political programs such as
“Press Conference,” “Cross Section,” and “Ottawa Today,” among
others (Weir 1965, 398).

Policy Development

On 6 September 1958, the character and administration of Canadian
broadcasting changed significantly with the passing of the new
Broadcasting Act. The new legislation reflected the growing influence of
the private sector (its rise in numbers and affluence) and the changed
financial structure of the CBC/SRC. A deficit which had resulted from
expansion after 1945 was exacerbated by the costly introduction of tele-
vision, which had been delayed largely for financial reasons (Canada,
Committee 1966, 365). The Act was intended to address one of the major
complaints by Canada’s independent broadcasters, who argued that
the CBC/SRC should not be both a broadcaster and a regulator. The
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CBC/SRC was relieved of its regulatory functions, which were assumed
by the BBG, which had been created by the Act. In terms of political
broadcasting, however, virtually nothing of significance was changed
from the 1936 Broadcasting Act (Soderlund et al. 1984, 117).

In 1961, the BBG issued its White Paper on Political and Controversial
Broadcasting Policies. It attempted to encourage the private sector while
ensuring that broadcasting remained primarily a public service. The
paper articulated four fundamental principles:

1. The air belongs to the people, who are entitled to hear the prin-
cipal points of view on all questions of importance.

2. The air must not fall under the control of any individual or groups
influenced by reason of their wealth or special position.

3. The right to answer is inherent in the doctrine of free speech.

4. The full interchange of opinion is one of the principal safeguards
of free institutions.

In the spring of 1968, the new Broadcasting Act created the Canadian
Radio-Television Commission (CRTC) to succeed the BBG. The amended
Act was basically similar to the 1958 version, with one major excep-
tion. The new Act contained an explicit statement of the fundamental
principles of political broadcasting (along with other statements
of purpose):

(c) All persons licensed to carry on broadcasting undertakings have
a responsibility for programs they broadcast but the right to
freedom of expression and the right of persons to receive
programs, subject only to generally applicable statutes and regu-
lations, is unquestioned;

(d) the programming provided by the Canadian broadcasting system
should be varied and comprehensive and should provide reason-
able, balanced opportunity for the expression of differing views
on matters of public concern. (Canada, Broadcasting Act 1968,

s. 2(c), (4))

In 1974, a package of electoral reform included specific provisions for
broadcasting. These included amendments to the Canada Elections Act, the
Broadcasting Act and the Income Tax Act. Section 99 of the Canada Elections
Act outlined the requirements for electoral broadcasting. First, all broad-
casters were required to make six and one-half hours of paid time avail-
able to registered parties. Second, the formal definition of registered
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political parties led to recognition of parties not represented in the House
of Commons. Third, network operators in both radio and TV were required
to provide free time, with amounts differing among the networks. Fourth,
an allocation formula which was applied to both paid and free time was
established in law for the first time. While this formula favoured the
major parties, it provided some time for new and minor parties.

The allocation of time to political parties not represented in
Parliament remained contentious. In 1980, the federal political parties
and the chief electoral officer agreed that the CRTC could resolve any
disputes over the allocation of broadcast time for registered parties. As
a consequence, the Social Credit party, the Communist party, the
Libertarian party, the Marxist-Leninist party and the Parti Rhinocéros
were each allocated a small amount of broadcast time (46 minutes in
total). The CBC/SRC AM networks, Radio Mutuel, Telemedia, TvA Québec
and CBC/SRC TV were required to donate free time to the parties in the
same proportions which applied to purchased times (Soderlund et al.
1984).

The increasing participation of new parties in election campaigns
was among the factors that led to creation of the position of broad-
casting arbitrator in 1983. The arbitrator was responsible for having all
registered parties work out a formula for broadcast time in the upcoming
general election. In the event that an agreement could not be reached,
the Arbitrator was authorized to render a decision (Canada, Canada
Elections Act 1970, s. 99.15).

Canada has a more institutionalized system of election and polit-
ical broadcasting than the United States or Britain. It involves not only
the political parties and the broadcasters, both public and private, but
also Elections Canada, the CRTC, which supervises many aspects of
election broadcasting, and the Broadcasting Arbitrator. The system is
one of regulated competition.1 In the United States, in contrast,
the ability of candidates to purchase air time determines their ability
to communicate campaign messages to the public. The system is
candidate-centred and money-driven.? Great Britain, while more
committed to public enterprise, relies more on convention and consensus
than formal regulation. The access to broadcast time by the minor
parties, which have more legitimacy than in the United States, is a
continuing issue in both the United Kingdom and Canada.

Journalistic Practices

The emergence of television in political broadcasting had a profound
effect on journalistic practices and introduced a less partisan element
in news reporting. In 1959, reporters working for the electronic media
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were admitted to membership in the parliamentary Press Gallery for
the first time. Radio microphones and television cameras were not
permitted in the chamber, but members could choose to appear on the
electronic media by journeying to a room in the basement of
the Parliament buildings where some limited broadcast facilities were
available (Seigel 1983, 203-205). The move was significant on two
accounts. It lessened the exclusive interpretative powers of the news-
paper industry which had limited the scope of electronic reporting
from its inception. As well, it assisted in the creation of the political
reporters who became personalities in their own right, like the CBC’s
Norman DePoe. Political reporting reflected a more personal style
without the overt partisanship that had characterized the print media.

The new technologies in political reporting found their way into
Parliament after a decade of debate over the issue, when radio and
television broadcast Queen Elizabeth opening a new session on 17
October 1977. The television coverage of both provincial and federal
parliaments (the “Electronic Hansard”) is currently transmitted to
Canadian viewers on the parliamentary channels available to cable
subscribers. These channels have considerable untapped potential to
serve minority interests.

Political Parties

Political parties were profoundly altered by the advent of television,
especially in the area of political advertising. The rise of political
marketing based on mass advertising techniques coincided with the
decline of traditional, localized, patronage-oriented, machine politics
(Whitaker 1977, 218). This led to greater influence for advertising special-
ists and, later, market researchers (i.e., pollsters). Advertising agencies
were utilized by political parties in political campaigns beginning in the
1920s and 1930s for radio and print campaigns. The development of
broadcasting reduced the importance of newspapers as partisan instru-
ments. The complexities of the new media led to an increasing reliance
on “experts” who could advise the parties on the “exigencies of the
electronic media” (Simpson 1988, 142).

The professionalization of political parties, resulting from their
need for media experts, contributed to a decline in importance of volun-
teers to the campaign, thus distancing political parties from their
supporters. This trend, along with the decline of the newspaper-
dominated system before the advent of broadcasting, in which the party
press and interpersonal networks connected political parties to their
loyal voters, may have eroded the stability of people’s political views
and party identification (Smith 1981, 178). Television has played a
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central role in this destabilization by exposing viewers to numerous
types of political viewpoints and arguments. Television audiences for
news and public affairs have, in general, not been differentiated by
partisan identification. These trends are now well established, as the
coverage of elections is now dominated by television in all industrial
democracies (Fletcher 1987). Political campaigns are organized around
television because strategists are convinced that it is the best medium
to reach the maximum number of voters at the minimum cost (ibid.).

In summary, a combination of the imperatives of television with
the modern marketing techniques shaped by polling and new telecom-
munications technologies has dramatically altered election campaigns.
Prior to the advent of television, political parties were the primary
mediators between electors and politicians. Local candidates were a
key part of the system of political communication, working through
regional spokespersons in Parliament and constituency activists at
home. Television enhanced the power of party leaders and party
managers, shifting the balance of communication flows within the
parties from bottom-up to top-down. Political marketing through tele-
vision continued the trend begun by radio to regard elections as a
national event, with the country seen as a single electoral district
(or a few regions). There was, therefore, pressure to integrate local
campaigns into the national one, an integration substantially aided by
computers, electronic mail and fax machines (Lee 1989, 28-44). As will
be seen, however, the era of the mass national audience appears to be
coming to an end, suggesting that political parties will have to adjust
to yet more changes in the communication structures they must use to
seek public support.

RADIO IN THE AGE OF TELEVISION

Between 1952 and 1960, radio gave way to television as the predomi-
nant medium through which political figures in Canada, the United
States and Great Britain addressed their constituencies. By 1966, when
Canada began to consider revisions to its Broadcasting Act, television’s
dominance was apparent. In a survey taken that year, Canadians and
Americans reported that their primary source of news was television
(45 percent), but radio was close at 39 percent (Canadian Broadcaster, 14
December 1967). Television emerged as the dominant medium for
advertisers, and politicians, advised by advertising executives, increas-
ingly structured their campaign objectives around television.

Radio’s decline in Canada as a vehicle for attracting mass audi-
ences levelled off in the late 1960s with the advent of hit music stations
and open-line shows. With the emergence of FM transmission in the
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early 1970s, the medium enjoyed higher audience shares. Although
audiences continued to grow, they were shared among more and more
outlets (Rutherford 1978, 86-87), and, as an advertising medium, its
position against television has steadily declined. By 1973, total televi-
sion advertising had moved ahead of that for radio, and by 1989, tele-
vision took in about twice as much advertising revenue as radio. Today,
television attracts approximately two out of nine dollars spent on all
forms of advertising in the country and remains the largest beneficiary
of advertising allocations (Maclean-Hunter 1990).

In spite of commercial advertising trends to the contrary, politi-
cians continue to spend significant sums on radio during election
campaigns, although television remains the first choice of Canada’s
three major political parties. Spending does vary from election to elec-
tion. Radio broadcasting accounted for over $3 million of election
expenses in 1988 by the Progressive Conservative, Liberal, New
Democratic and Christian Heritage parties. This is half the amount that
was spent on television broadcasting. Radio advertising, as a percentage
of total election expenses by the three mainstream parties, was second
to television but not much larger than print. Individual candidates,
however, spent more on print as a portion of their advertising budget
and less on radio and television (Canada, Elections Canada 1988).

While the dominance of television in national campaigns has been
established in recent years through leaders debates and extensive adver-
tising campaigns, print and radio play a more prominent role at the
constituency level. In a recent survey, 91 percent of local party strate-
gists reported that newspapers played a somewhat or very important
role in their campaigns. The figures for radio and television were 65
percent and 60 percent respectively (Carty 1991). Radio is of more
importance to the local campaign in rural areas. In ridings that were
predominantly rural, 78 percent of respondents reported that radio
was a somewhat or very important feature of the campaign, as compared
to 56 percent in urban ridings. One reason for this greater emphasis on
radio could be that it is the source of more local news. People who are
active in the community seem to pay somewhat more attention to radio
news, possibly for this reason (MacDermid 1991).

There are differing opinions on the effectiveness of radio in polit-
ical campaigns, with some observers arguing that radio’s continuing
presence in advertising campaigns has less to do with its effectiveness
as a medium of influence and more to do with pure economics. Radio
continues to be the cheapest form of advertising in Canada, and the
most flexible, as it can normally be purchased on very short notice.
As well, radio plays a largely supportive role in national campaigns,
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often as an “add-on” to print and television campaigns. Seldom, if
ever, is radio treated as an advertising vehicle in its own right in
national party strategies.

Radio’s decline as an advertising medium is the result not only of
the rise of television but also of audience fragmentation. The prolifer-
ation of stations in large centres where there are usually four to five
times as many radio as television stations is compounded by the wide
variety of radio formats in use. Cross-tuning in radio, where listeners
sample several stations, preceded the “zapping” made possible by tele-
vision remote controls. Among the problems created by these devel-
opments is the difficulty of conducting reliable audience analysis for
radio, which makes advertising planning difficult.

Radio continues to be seriously challenged by new technological
developments in television which erode radio’s comparative advan-
tages — music programming, immediacy and mobility. The portable
Betacam and mobile satellite dish have made television news almost
as immediate as radio. As well, small, battery-driven mini-television
sets now permit viewers to take their favourite sporting event, news
report or music program to almost any place where an off-air signal
is available. In addition, television can now transmit high quality
sound via cable, and music videos are cutting into the radio audience
for popular music.

For a variety of reasons, however, political parties continue to allo-
cate significant sums to campaign advertising on radio. The most
important reason is that radio listening has remained for the most
significant part a local experience, allowing effective targeting by
riding, especially in smaller centres. In addition, radio is deemed by
some strategists to be very effective in leaving general impressions
with listeners whose primary attention is elsewhere. Radio serves as
background to many other activities and can be used to promote images
and impressions.

SUMMARY AND CONCLUSION
Despite its current role as a junior partner in Canada’s media mosaic,
radio was once the significant player in the development of this
country’s political broadcasting history. Current electoral practices
and the laws that govern them in Canada, as in the United States and
Great Britain, began with the introduction of radio as a centralizing
mass medium in the second decade of this century. Radio changed
the character and methods by which political campaigning took place,
both during and between elections. Radio, and later television, turned
the abstract politician whose activities were recorded in the daily
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press into a tangible human being. With the advent of the electronic
carrier, every Canadian had the opportunity to be a spectator at an elec-
tronic whistle stop. However, the introduction of radio and televi-
sion as an electoral vehicle reduced community participation in
political life. Action became centralized in large communities across
the nation. Issues became national issues, political life became
professionalized, and communication took on a one-way character,
from the centre to the periphery.

From humble beginnings with the reporting of election results, the
broadcast media have become a dominant feature of modern election
campaigns. The leader tours which were once a crucial link between local
party activists and their parties are now little more than “pseudo-
events” staged for television. Politicians had to come to terms with
television as they had with radio, as they inevitably must with new
communication technologies not yet imagined.

The “Mr. Sage” affair was a watershed in Canadian electoral and
broadcasting history. It made the need for some form of regulation
clear, underlining the potential for abuse. The state had an obligation
to protect both politicians and the public from unscrupulous activity.
The development of the public broadcasting system and of our approach
to political and election broadcasting was influenced by the “fallout”
from the “Mr. Sage” affair and its provincial counterparts. The funda-
mental principles of fairness and equity that govern political broad-
casting today have their roots in the early days of radio. They derive
especially from a concern that radio and, later, television might have
enormous influence on public opinion, an influence that had to be regu-
lated to ensure fairness in political competition.

Election broadcasting, through its evolution, has affected not only
the strategies of politicians but also the information available to voters.
Radio, like television and the print media, has suffered from contin-
uing audience fragmentation. For television audiences, the fragmen-
tation began with the advent of cable licensing of new broadcast
enterprises and has been perpetuated by the increasing presence of
national satellite channels (MuchMusic, The Sports Network, CBC
Newsworld, Vision TV, Weather Now, YTV) and regional carriers.
Emerging services such as pay-per-view and imported superstations
promise to contribute to the fragmentation. Reaching appropriate audi-
ences with appropriate information at convenient times is becoming
increasingly difficult.

There is little doubt that we are again on the verge of important
changes in the mass media. Even the large U.S. networks, such as ABC,
NBC and CBS are being forced to “narrowcast” their programming in



32
ELECTION BROADCASTING IN CANADA

order to seek a formula for survival. Of course, this has major impli-
cations for the future of political and electoral broadcasting. Paid
advertising on commercial television stations will become more costly
and less effective. Yet, while advertising agencies and advertising
planners remain unable to free themselves from an antiquated mass-
media mentality, effective channels of communications go underuti-
lized. A much more extensive political and electoral broadcasting
system could be developed around the hundreds of community chan-
nels on Canadian cable systems or the cable channels assigned to
both federal and provincial parliaments which lie vacant when these
legislative chambers are not in session. In addition, the local and inti-
mate communication provided by radio should not be ignored. The
advent and growth of non-profit community broadcasting opens up
new possibilities for alternative programming, including political
programming.

The disintegration of the mass audience has prompted parties and
candidates to turn to individualized methods of campaign commu-
nication such as direct mail and telemarketing. These methods have
the advantage of providing well-timed, customized messages that
address the concerns of targeted groups of electors. However, they
remove important aspects of the campaign debate from the public
arena. Public discourse would be better served if such targeted
messages were channelled through appropriate public media, such as
cable television or community radio, leaving open the possibility of
debate and dialogue.

What is the future of radio in election broadcasting in Canada
and other industrial democracies? Although the decline of radio as a
dominant political medium began in the early 1950s, it still occupies
a small role in contemporary political broadcasting. In the United
States, radio enjoyed a brief revival during the Reagan years when
the President returned to the medium following concerns about his
treatment in the press and in television editing rooms. In a somewhat
ironic case, it would seem that the most interested listeners to the
President’s radio broadcasts were the daily press and television, who
covered the events widely.

Some observers of the industry see a very bleak future for radio.
The demise of the financially unsuccessful radio news information
network CKO raised questions about the viability of all-news radio,
especially on FM. It seems clear that private radio is about to undergo
significant restructuring, and it will take imagination and commitment
to retain channels other than CBC/SRC for effective political broad-
casting.
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Consideration of the future of radio must take place in the context
of the impact of communication technologies in general on political
communication. The demise of the partisan press, promoted in part
by radio, required political parties to find new channels through which
to mobilize supporters and seek converts. The fragmentation of the
mass audiences of radio and television requires new adjustments. The
fact that “narrowcasting,” especially through cable television, direct
mail and telemarketing are increasingly important in the United States
suggests that such trends are likely accelerating in Canada as well
(Abramson et al. 1988, 14).

A resurfacing of “localism” in news coverage may mean increased
importance for broadcasting services, such as cable television and radio,
which can be easily localized (Abramson et al. 1988, 41). A great poten-
tial for radio lies in its capacity as an immediate and intimate medium
to reconnect the links between the public and political figures. Radio
continues to play a role in constituency-level campaigning, especially
in rural areas where candidates engage in live radio debates and audi-
ence phone-in segments. As well, radio performs a vital role in national
and regional issue debates. CBC-English programs such as
“Morningside,” “As It Happens” and “Cross-Country Check-up”
provide a valuable connection between listeners, who often participate
through telephone contact, and political personalities and leaders.
While CBC/SRC programs rarely have a mass audience and some may
have low ratings, they do appeal to the politically attentive segment
of the population. In addition, it is the potential of the medium to
rekindle meaningful, participatory, public debate which is our concern.
As renowned political strategist Keith Davey put it in a nonpolitical
context, “radio is not simply an afterthought to television, but a sepa-
rate vital medium of communication” (Davey 1986, 124).

In short, our concern with radio is not simply with its past but
also with the light that past experience casts on the likely influence
of newer technologies and with the potential of radio and other
new communication technologies to provide more effective links
between candidates and electors. It is important that regulators and
politicians consider the longer-term implications for the legitimacy
of the electoral system — and, indeed, the political system — of the
communications choices they make.
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The Broadcasting Act of 1991 made no significant alterations in the structure
of broadcast regulation or the rules and objectives of political broadcasting
(Thompson-Pyper 1991).

. Itis important to note, however, that despite the predominance of private

broadcasting, the United States has seen the emergence of a public broad-
casting system. Originating in 1952 as an educational television system,
it evolved slowly throughout the 1960s and 1970s until financial cuts in
the 1980s. Currently there are calls for a new public broadcasting system
which would strike a balance between commercial interests and state
control (Kellner 1990, 201-207). Recent proposals suggest a possibly
expanded role for the public broadcasting system in campaign commu-
nication.

. In 1974, CBC/SRC radio stopped accepting advertising. However, it is required

under the Canada Elections Act to make paid time available to registered
political parties during the campaign advertising period (Canada, Canada
Elections Act 1985, s. 307).
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ELEC’HON BROADCASTING and radio and television campaign adver-
tising have directly affected the development of Canadian broadcasting
law. Rightly or wrongly, Canadian law has developed on the premise
that political messages broadcast at election time can significantly influ-
ence results at the polls. Thus, a set of rules circumscribes the broad-
casting of partisan advertising and other transmissions during election
campaigns.

Theoretically, the general principles flowing from the Broadcasting
Act apply to political messages broadcast at election time. The Canada
Elections Act sets out specific rules concerning advertising broadcasts
during federal election campaigns. During provincial and municipal
elections, provincial legislation governs partisan advertising (i.e., adver-
tising that promotes a political party or candidate).

Freedom of expression, of the press and of other communications
media is affirmed in section 2(b) of the Canadian Charter of Rights and
Freedoms. This principle has constitutional value and is set above all
other laws.! That is why it is important to remember that laws and regu-
lations pertaining to messages broadcast by radio and television must
be compatible with the freedoms guaranteed by the Constitution. In
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Canada, the courts have the ultimate responsibility for determining
the compatibility of laws with the Constitution. Consequently, refer-
ence must be made to the criteria established by the courts for the inter-
pretation of Charter rights in order to establish compatibility of
state-initiated measures with constitutional provisions.

Regulation of electoral messages once raised only normative issues.
The constitutionalization of freedom of expression, however, has made
many of these issues legal ones. Laws and regulations governing matters
of expression must henceforth be justified according to constitutional
criteria. State intervention is not automatically acceptable under the
Charter.

The legal framework for the broadcasting of election messages is
based primarily on certain values and rationales and on demands to
entrench aspects of these values in law. When the legal framework
helps implement policies, it generally relies on the values that it is
attempting to reflect. Such values are often contradictory. This frame-
work cannot be analysed without looking at these values.

For the most part, these laws are aimed at reconciling the competing
claims and values that arise for any issue. Thus, understanding the
legal dimensions of an issue, such as the broadcasting of election
campaign messages, requires a familiarity with the existing and poten-
tial rationales underlying the current legislation.

Moreover, before attempting to induce behaviour that conforms
to the objectives underlying a given set of laws, one must be sufficiently
familiar with the fundamental aspects and workings of available regu-
latory mechanisms.

The analysis of the legal framework of election campaign broad-
casting in this study is the result of a combined review of both the
“rationales” underlying the statutory and regulatory provisions for
election campaign broadcasting and the instruments used to establish
standards in an area such as campaign advertising.

It must be understood that this study presents a legal assessment,
conducted according to legal methodology. It is neither a history of the
regulation of election broadcasting nor a survey of those who work
with the regulations. References to historical precedents and practices
are intended only to enlighten the legal assessment.

Any assessment of the soundness of the rules governing election
campaign broadcasting and advertising on radio and television gives
rise to a number of questions. Should legislation be broadly drafted or
should it provide for all necessary details? Should a regulatory agency
impose a ban through regulation or by setting out conditions on an
ad hoc basis? Or is it more advantageous to rely on self-regulation prac-
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tised by the various “actors”? These are the types of technical and regu-
latory questions that must be answered by those in charge of devel-
oping instruments for policy implementation.

The various regulatory techniques likely to affect the election broad-
casts must be examined. The adoption of one or another or a combi-
nation of regulatory techniques helps define the interplay between the
rights, obligations and interests of the different actors involved in
disseminating information.

Regulatory rationales and techniques come into play at many
levels. Thus, there are reasons for taking different approaches to regu-
lating radio and television and to regulating print media. There are
also reasons that support the rules concerning the broadcasting of
political programs during and outside election periods. Likewise, there
are justifiable grounds for the legislative and regulatory choices
regarding political and electoral advertising. These reasons, however,
must be analysed in the light of the requirements dictated by the
supremacy of fundamental rights and freedoms. The fact that a majority
may advocate a measure does not necessarily mean that the measure
conforms to constitutional standards. Nor is the conviction that certain
messages or behaviours negatively affect certain groups sufficient to
demonstrate that prohibiting such messages or behaviours is reason-
able and justifiable under the Charter.

The first part of this study examines the fundamental rights that
are most affected by the rules governing election campaign broad-
casting. We identify the statements and reasoning used to justify the
regulatory systems that deal with election campaign broadcasting. In
the second part, regulatory approaches used to achieve more specific
objectives are studied. Each approach is then examined by the test
developed in Canadian law for evaluating its compatibility with the
right of freedom of expression.

FUNDAMENTAL RIGHTS AND FREEDOMS GUARANTEED
BY THE CONSTITUTION
Radio and television election broadcasting calls into question a number
of fundamental rights and freedoms. The production and dissemina-
tion of information obeys principles that, to a certain extent, are guar-
anteed by law. Freedom of expression is certainly at the heart of the laws
that govern radio and television. Yet, this freedom has been the object
of special interpretations that intended to take account of the specific
nature of broadcasting. Limitations on this freedom have been based
on these interpretations, as well as the practical significance these inter-
pretations are to take. That is why the laws governing broadcasting in
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the electronic media differ from the laws that govern the press.

Other values and fundamental rights are relevant in an analysis
of election messages. Among them, we must include the right to vote,
the right to seek public office and the obligation to exercise democratic
rights.

To gain a better understanding of the nature and scope of certain
rights now guaranteed in our constitutional texts, recourse to American
analyses and precedents can prove extremely useful. It is clear that
these precedents are not binding under Canadian law. American laws
are often quite different from Canadian laws. As well, these precedents
are never used to set out what is or what should be. They serve essen-
tially as indications of how to define fundamental rights. In R. v. Keegstra
(1990), the Supreme Court indicated to what extent Canadian courts
can rely on American jurisprudence. Then Chief Justice Dickson pointed
out: “In the United States, a collection of fundamental rights has been
constitutionally protected for over two hundred years. The resulting
practical and theoretical experience is immense, and should not be
overlooked by Canadian courts. On the other hand, we must examine
American constitutional law with a critical eye” (ibid., 740). In R. v.
Committee for the Commonwealth of Canada (1991, 178), Madam Justice
L'Heureux-Dubé wrote that “it may be helpful ... to look at the American
experience, not with a view to applying their decisions blindly but
rather to learn from the process through which they were derived.”

Thus, in our effort to glean principles applicable to election
campaign broadcasting on radio and television, we shall be looking at
analyses proposed in American jurisprudence. These precedents will
not be analysed as if they reflected the state of Canadian law; rather, they
will help us discern the subtleties of certain rights and notions in
Canadian law.

Apart from freedom of expression, other fundamental rights are
exercised in the electoral context, such as the right to vote and to seek
public office. In the name of ensuring full enjoyment of these rights, it
is conceivable that broadcasters will have less and less room to
manoeuvre.

The Right to Vote and to Seek Public Office

Sections 3, 4 and 5 of the Canadian Charter of Rights and Freedoms deal

with democratic rights. The right to vote and to seek public office is set

out in section 3, which states: “Every citizen of Canada has the right

to vote in an election of members of the House of Commons or of a

legislative assembly and to be qualified for membership therein.”
Gérald-A. Beaudoin underscores the importance of the right to
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vote, going so far as to write that “after the right to life and liberty, it
is one of the most fundamental rights” (1989, 268). This right is explic-
itly recognized in the International Covenant on Civil and Political Rights.
Article 25 of the Covenant states that:

Every citizen shall have the right and the opportunity, without any of
the distinctions mentioned in article 2 and without unreasonable
restrictions:

a) to take part in the conduct of public affairs, directly or through
freely chosen representatives;

b) to vote and to be elected at genuine periodic elections which
shall be by universal and equal suffrage and shall be held by
secret ballot, guaranteeing the free expression of the will of the
electors;

c) to have access, on general terms of equality, to public service in
his [or her] country.

This Covenant was ratified by Canada on 19 May 1976 (Beaudoin 1989,
268).

As aresult of the constitutional entrenchment of the right to vote,
electoral legislation and the conditions imposed on the right to exercise
the franchise are now subject to the criterion of “reasonableness,” as
set out in section 1 of the Canadian Charter of Rights and Freedoms.

Thus, members of the House of Commons are elected by universal
suffrage. Electoral law also establishes the qualifications and condi-
tions required to have the right to vote. A distinction is made between
what qualifies a person to vote and the conditions of exercising that
right. Because section 15 of the Charter opposes measures that would
result in creating unequal voting rights among citizens, the measures
that establish the conditions for exercising the right to vote must also
meet the reasonableness test.

In Dixon v. British Columbia (Attorney General), Madam Justice
McLachlin (then a judge of the Supreme Court of British Columbia)
explains that: “It cannot be denied that Canadian society rests in large
part on the traditional liberal ideal of equal respect for the dignity and
worth of each individual. Where political rights are concerned, this
ideal would accord equal rights to participate freely with one’s fellow
citizens in the establishment of the laws and rules which govern the
conduct of all. The correlative of liberty is the assurance that each citizen
is equally entitled to participate in the democratic process and that each
citizen carries an equal voice in that process” (Dixon 1989, 259).

After considering the historical origins of American and British
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electoral systems, Madam Justice McLachlin concluded that the concept
of equality is inherent in the Canadian concept of voting rights.

This concept of complete equality of voting rights has a substan-
tive component. In Reference re Provincial Electoral Boundaries (1991), the
Saskatchewan Court of Appeal based its findings on the American legal
decision of Reynolds v. Sims (1964, 523-24) to affirm that an individual’s
right to vote cannot be diluted by measures that affect the relative
weight of such a vote.

It may be presumed that true equality in the right to vote and in
the exercise of that right is ensured by an electoral system designed so
as not to favour unduly certain groups or political parties to the detri-
ment of others. Brun and Tremblay observe that: “In a subtle way, an
electoral system can be arranged in such a way that the vote of some
people is worth more than that of others. This effect may be achieved
either directly through unequal suffrage, such as familial suffrage
wherein the male head of the household enjoys multiple votes, or indi-
rectly ... by means of different polling methods or gerrymandering”
(1990, 273).

Brun and Tremblay recognize that the right to vote, while still guar-
anteed in a formal sense, can become illusory or be diminished in scope
as a result of how it is exercised. They add that:

Even if the universal right to vote is recognized, it may be exercised
in conditions whereby representativeness is diminished. Thus,
depending on whether the vote is secret or public, it will represent
more or less of a free vote and will translate with more or less accu-
racy the true opinion of the electorate. Similarly, an electoral system
must be arranged so as to prevent undue pressure and voter-tampering
as much as possible. Not only must it provide penalties for corrupt
practices, but it must also ensure that such practices do not take place.
The voter must have a real opportunity to express his or her opinion.
(1990, 273)

It may be said that preserving the integrity of the right to vote and of
the ability to exercise it effectively is a corollary of the constitutionally
guaranteed right to vote. On that basis, therefore, it is possible to justify
the restriction of practices that might deprive certain persons of the
ability to exercise that right.

It is well established that the Canadian Charter of Rights and Freedoms
opposes limitations to the right to vote inherent in the electoral system
itself. However, it is less clear whether the Charter can be invoked to
justify setting limits on practices that would erode the ability to exercise
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one’s voting rights. Indeed, it seems that the Charter applies only to
“governmental action,” and may not be invoked on its own to directly
sanction the activities of persons in the private sphere (RWDSU 1986).
For example, section 3 of the Canadian Charter of Rights and Freedoms
cannot be used to limit the free expression of non-candidates on the
basis that advertising by third parties is likely to influence the elec-
torate unduly.

Freedom to vote goes hand in hand with the right to seek public
office. Brun and Tremblay warn that if we are not careful, the electoral
process could be adjusted so as to “render insignificant the exercise of
the right to vote, while unduly protecting the party in power ... or by
somehow favouring this group over that group” (1990, 273). The authors
add that it is “easy to understand the importance of impartiality on the
part of electoral officers, who must not be working for any political
party or candidate, as well as the importance of monitoring election
spending, which could corrupt voters” motives” (ibid.).

The preservation of meaningful voting rights and a real chance to
run as a candidate in elections is an essential component of the consti-
tutionally guaranteed right to vote and to run for public office. These
rights, however, would be rights in name only if their expressive compo-
nent were ignored. Boyer (1990, 11) observes that, in one sense, the right
to vote and to express one’s point of view about the political parties, their
platforms and the candidates is a natural extension of freedom of speech
(see also Brassard 1877, 195).

To the extent that it is possible to show a connection between a
given measure and the protection of these fundamental rights, it
becomes necessary to reconcile the measure with the requirements of
a much more general fundamental freedom: freedom of expression,
of the press and of other communications media guaranteed by section
2(b) of the Charter.

Freedom of Expression

When thinking about the rules and principles of law affecting election
campaign broadcasting, it is important to keep in mind that these rules
and principles must be compatible with the freedoms guaranteed under
the Charter. In most Western countries, radio and television have been
treated differently from other communications media, especially the
print media (Namurois 1980; Fallon 1987; Head 1985, 377ff.; Browne
1989). Indeed, the international agreements that proclaim the right to
freedom of expression make provisions for special treatment of the elec-
tronic media and recognize the right of governments to make access to
radio frequencies subject to a licensing scheme. For example, article 10
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of the European Convention on Human Rights (1950) states that the right
to freedom of expression does not prevent governments from requiring
the licensing of broadcasting enterprises. However, as Pinto points out,
any such system would have to respect freedom of expression (1984, 211).
It is incumbent on any government that establishes a licensing scheme
to guarantee that the rights recognized in article 10 of the Convention
will continue to be protected (Fallon 1987).

Unlike the print media, it is generally thought that the broadcast
media make use of a scarce resource, namely radio frequencies, which
are considered public property. Moreover, the intrusive nature of the
broadcast media and their allegedly superior persuasive ability have also
been raised to justify their special treatment in relation to freedom of
expression. For election campaign broadcasts, the need to guarantee
that the various candidates and points of view will receive equitable
treatment in the media of radio and television is generally recognized.

The Legal Supremacy of Freedom of Expression

Not only does Part I of the Constitution Act, 1982 proclaim that everyone
has freedom of opinion and expression, but section 52 of the same Act
also affirms the primacy of the Constitution over all other laws. This
section reads: “The Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of the
Constitution is, to the extent of the inconsistency, of no force or effect.”
Consequently, measures that would effectively limit the ability to broad-
cast certain types of subject matter or deny access to the airwaves must
henceforth be analysed in light of the major change brought about by
the Constitution Act, 1982. From a merely interpretive principle with
no defined legal force, freedom of expression has become a test for
determining the validity of other laws. The well-established notion that
the law dictates free expression must now be turned on its head: freedom
of expression dictates the law (Trudel 1986, 174-75).

Free expression cannot be seen as a practice that is lawful only so
long as no laws have been broken. Legal and regulatory schemes that
contemplate expression-related violations must now be compatible
with freedom of expression as guaranteed by the Charter and conform
to the standard in section 1 of the Canadian Charter of Rights and Freedoms
whereby one’s rights and freedoms are guaranteed “subject only to
such reasonable limits prescribed by law as can be demonstrably justi-
fied in a free and democratic society.”

Freedom of expression has traditionally been dealt with in terms
of its limits. Many studies, in fact, look at various provisions that limit
the exercise of free expression (Tarnopolsky 1981; Skarsgard 1980-81;
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Proulx 1985, 43ff.; Duplé 1986, 117ff.; A. Tremblay 1986). The courts
have often spoken of freedom of expression when they were upholding
measures to limit it.2 This approach was quite understandable when
free expression had a residual nature, that is, when it existed only insofar
as the legislatures had not restricted it. Now that freedom of expres-
sion has attained constitutional status, it is no longer possible to be
confined to such an approach (see Beckton 1989, 195-225; Magnet 1987,
287ff.). The mere adoption by Parliament or a legislature of a given
measure does not make it ipso facto a valid limit on the now constitu-
tionally entrenched freedom of expression.3

With regard to common law rules, in the RWDSU v. Dolphin Delivery
decision, Mr. Justice McIntyre stated that “the courts are, of course,
bound by the Charter as they are bound by all law” (1986, 600). He added
that the courts ought to apply and develop common law principles in
a manner consistent with the fundamental values enshrined in the
Constitution. Consequently, there is no doubt that the principles of
broadcasting regulation and the Canada Elections Act must be analysed
in light of the guarantees set out in the Canadian Charter of Rights and
Freedoms.

In Quebec (Attorney General) v. Irwin Toy Ltd. (1989), the Supreme
Court of Canada pointed out that the matter of whether a governmental
measure is consistent with freedom of expression first requires deter-
mination of whether the activity contemplated by the measure falls
within the activities protected by the Charter guarantee.

There has been much discussion about the scope of freedom of
expression. Specifically, it has been asked whether freedom of expres-
sion extends to communication such as commercial messages (Braun
1986; Binette 1987; Forest 1988).% The Supreme Court of Canada has
tended to give a liberal interpretation of the protected sphere so that it
encompasses all activities conducted to convey meaning. In Quebec
(Attorney General) v. Irwin Toy Ltd., the Court broadly interpreted the
scope of freedom of expression, which “ensures that we can convey
our thoughts and feelings in non-violent ways without fear of censure”
(1989, 970). The Court explained that expression comprises both form
and content, and that the two elements are inextricably linked.
Expressive form and content are protected under the Constitution.

The message is the medium. A human activity cannot be excluded
from the scope of guaranteed freedom of expression on the basis of its
content or the meaning of the message it conveys. Therefore, where an
activity transmits or tries to transmit a meaning, it conveys expressive
content and falls, prima facie, within the scope of the guarantee of
freedom of expression. Expressive content can be conveyed by a wide
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range of media such as print, speech and actions. Violence, however,
although recognized by the Supreme Court of Canada as a form of
expression, is not protected (RWDSU 1986). In its most recent decisions
(R. v. Keegstra 1990; Taylor v. Canada (Canadian Human Rights Commission)
1990; R. v. Committee for the Commonuwealth of Canada 1991) the Supreme
Court of Canada upheld its approach based on a very liberal construc-
tion of the scope of free expression, which includes any expressive
activity; the one exception is physical violence, but not mere threats of
violence. The Court prefers to focus its judgements on the reasonable and
justifiable nature of laws that place limits on freedom of expression.

Expression is the raison d’étre of radio and television; prima facie,
therefore, radio and television are protected by freedom of expression.
If this argument is not entirely persuasive, it could be further argued
that section 2(b) of the Canadian Charter of Rights and Freedoms guaran-
tees freedom of expression, “including freedom of the press and other
media of communication.”

Political speech — or speech pertaining to government, or to the
way in which the political leadership of the country is assumed and to
the merits of those who wish to hold public office - is, of course, a
central component of protected communication under freedom of
expression. There is little doubt, therefore, that any law that limits
freedom in these areas will certainly come into conflict with freedom
of expression.

Election Broadcasting as an Expressive Activity

Election broadcasting is crucial to freedom of expression, as it has been
traditionally understood in Canada. The free expression enjoyed by
persons holding or intending to hold public office is considered the
cornerstone of that freedom.

The right to discuss and criticize the acts and decisions of public
office holders is well established. In Reference re Alberta Statutes, refer-
ring to the preamble of the Constitution Act, 1867, Chief Justice Duff
stated that the Canadian Constitution should be similar in principle to
that of the United Kingdom and that the existence of a parliament
“working under the influence of public opinion and public discus-
sion” is contemplated therein (1938, 133). The effectiveness of such
institutions, he wrote, depends on the possibility for free discussion:
“There can be no controversy that such institutions derive their effi-
cacy from the free public discussion of affairs, from criticism and
answer and counter-criticism, from attack upon policy and adminis-
tration and defense and counter-attack; from the freest and fullest anal-
ysis and examination from every point of view of political proposals”
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(ibid.; see also Trudel 1984a, 29; Trudel et al. 1981, 196ff.).

For his part, in the same decision, Mr. Justice Cannon wrote,
“Freedom of discussion is essential to enlighten public opinion in a
democratic State; it cannot be curtailed without affecting the right of the
people to be informed . . . concerning matters of public interest” (Reference
re Alberta Statutes 1938, 145-46).

Mr. Justice Rand put forward the same ideas in the Saumur v. City
of Quebec decision, writing that, under the Constitution Act, 1867: “govern-
ment is by parliamentary institutions, including popular assemblies
elected by the people at large in both provinces and Dominion: govern-
ment resting ultimately on public opinion reached by discussion and
the interplay of ideas” (1953, 330).

Before 1982, the courts had never struck down legislation solely
on the grounds that it violated freedom of expression, freedom of the
press or freedom of other media of communication. Instead, the courts
were led to nullify measures conflicting with freedom of expression
where it was demonstrated that such measures, because of their
deleterious effect on the democratic process, fell outside the scope of
property and civil rights. Despite this important nuance, there has never
been any doubt that freedom of expression is one of the general
principles included in the body of Canadian law (Tollefson 1968, 49;
Barron 1963).

Grounds for Limiting Freedom of Expression
It seems well established that measures affecting broadcasting in Canada
have an impact on freedom of expression. However, the reasonable and
justifiable nature of such measures within the context of a free and demo-
cratic society remains to be examined. The criteria used to determine
whether the measures adopted by Parliament are compatible with the
Canadian Charter of Rights and Freedoms were set out by the Supreme
Court of Canada in the R. v. Big M Drug Mart Ltd. (1985) and R. v. Oakes
(1986) decisions. These criteria were applied to freedom of expression
for the first time in Quebec (Attorney General) v. Irwin Toy Ltd. (1989).
According to the conditions contained in the test developed by the
Supreme Court of Canada, the reasons that led the legislature to adopt
the measure must be examined in addition to the means used to do so.
This approach depends fundamentally on how freedom of expression
is defined. How that freedom is interpreted will determine whether it
should include certain acts or messages, and will often lead judges to
consider certain limits to freedom of expression as “natural” limits that
require no investigation into their compatibility with section 1.5
However, with its decisions in Quebec (Attorney General) v. Irwin Toy
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Ltd. (1989), R. v. Keegstra (1990), Taylor v. Canada (Canadian Human Rights
Commission) (1990) and R. v. Committee for the Commonuwealth of Canada
(1991), the Supreme Court of Canada has rejected such an approach.

It is always necessary to indicate the values underlying guaran-
teed rights. In the decision Re Edmonton Journal and Alberta (Attorney
General) (1989), Madam Justice Wilson identified two ways to apply
the Charter and the fundamental freedoms it guarantees. According to
a method that Madam Justice Wilson describes as “abstract,” the under-
lying value that is protected by section 2(b) of the Charter is defined
generally. With a contextual method, the primary function is to find a
balance between the rights that are in conflict. Madam Justice Wilson
added, regarding the contextual method, that one of the qualities of
this method

is that it recognizes that a particular right or freedom may have a
different value depending on the context. It may be, for example, that
freedom of expression has greater value in a political context than it
does in the context of disclosure of the details of a matrimonial dispute.
The contextual approach attempts to bring into sharp relief the aspect
of the right or freedom which is truly at stake in the case as well as the
relevant aspects of any values in competition with it. It seems to be
more sensitive to the reality of the dilemma posed by the particular
facts and therefore more conducive to finding a fair and just compro-
mise between the two competing values under s. 1. (Re Edmonton
Journal 1989, 1355-56)

An assessment of the reasons that justify limits to freedom of expres-
sion, as this freedom affects broadcast election messages, must be based
on the context that characterizes these messages. A right or a freedom
may have different meanings in different contexts. Freedom of expres-
sion is indisputably an essential condition of democracy and is the
essence of the exercise of the franchise. But it is plausible that this
freedom is equipped with a framework designed to balance its exer-
cise more precisely to preserve the very existence of a true debate, that
is, a situation in which all points of view have an opportunity to be
heard. This contextual analysis is summarized by Madam Justice
McLachlin in the case of Rocket v. Royal College of Dental Surgeons (1990,
251). This decision dealt with the reasonable and justifiable nature of
a general prohibition against advertising by dentists. Madam Justice
McLachlin assessed the values of the case, weighing the public interest
in the information that could not be released because of prohibition.
She wrote that “the public has an interest in obtaining information as
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to dentists’ office hours, the language they speak, and other objective
facts relevant to their practice” (ibid.). Because the measure under attack
prohibited dentists from conveying such information without justifi-
cation, she concluded that the measure includes harmful effects that
defeat the desired advantages.

This type of assessment may be applied to most measures that
limit freedom of expression to preserve balance and integrity of elec-
toral debate. Insofar as some aspects of these measures are considered
to be too far-reaching with regard to the desired objectives, these
measures may be considered as failing to meet the section 1 test of
reasonable and justified limits.

When evaluating the reasonable and justifiable nature of the limits
imposed by a legislative measure (or other law), it is especially neces-
sary to have a clear idea of the values that are conflicting with each
other. Examining the grounds upon which legislators determined
whether a measure addresses a pressing and substantial need in a free
and democratic society involves examining the problems that are to be
remedied and the desired objectives; in short, this means setting out a
statement of the rationale underlying the measure under attack.

Parliament and the legislatures very rarely seek to eliminate a given
freedom; the laws in force in Canada generally exist to serve legitimate
ends. The laws relating to election campaign broadcasts on radio and
television are no exception. Nevertheless, those who would uphold
measures likely to conflict with freedom of expression must be able to
make a strong case for those measures. This involves skilful argument,
not only before the court judging the constitutional validity of the
measure, but before public opinion, or even, broadly speaking, the legal
community (Gold 1985a; 1985b; 1988). The courts that have to inter-
pret fundamental rights evolve in a social environment and must render
decisions that are legitimate in the opinion of the different audiences
for whom their decisions are intended (Gold 1988, 5). The construction
of rights and freedoms that can be extracted from various legal decisions
is not the spontaneous creation of the judiciary.

The Canadian judiciary has yet to render a decision on the status
of broadcasting as it relates to freedom of expression. In Canadian
Broadcasting Corporation v. R. (1983), the Supreme Court of Canada took
judicial notice of the will of Parliament to set up a broadcasting system
that operated according to the principle of free expression.

Other than New Brunswick Broadcasting Co. v. Canada (CRTC) (1984),
there have been no Canadian decisions rendered to date specifically
covering the compatibility of broadcasting regulations with the right to
freedom of expression. Chief Justice Thurlow concluded that refusing
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to renew a broadcasting licence pursuant to instructions issued by the
Governor in Council under section 18 of the Broadcasting Act does not
violate freedom of expression, basing his decision on the fact that broad-
cast frequencies are publicly owned: freedom of expression does not
confer on anyone the right to use someone else’s property. The same
approach was favoured in the right to use municipal public property
in Canadian Newspapers c. Ville de Montréal (1988).

There are a number of flaws in the reasoning of New Brunswick
Broadcasting Co. v. Canada (CRTC) (1984). This decision entirely ignores
the question of whether decisions regarding the use of public property
should be made in accordance with the Canadian Charter of Rights and
Freedoms. In fact, Mr. Justice Walsh excludes the use of public property
from the scope of free expression. Zolf points out that the judgement
“assumes, without any discussion of the purpose of section 2(b) of the
Charter, that the Charter does not reach into public buildings or public
facilities of any kind. It assumes further that when Parliament declares
property to be public which previously was not, the reach of the Charter
can thereby be impeded” (1988, 33). The author rightly questions the
validity of postulates of this type.

Indeed, one wonders how far these guarantees contained in the
Charter - freedom of expression in particular — would extend if they
did not define the conditions under which the state may validly decide
to allow public property to be used. Such a decision by state authori-
ties should be subject to the obligation of ensuring that fundamental
freedoms are not ignored. After all, it could be argued that every deci-
sion made by the state involves the use of someone else’s property,
namely state property. To say that freedom of expression does not carry
with it the right to use state property is to disregard all the mecha-
nisms the state uses to determine conditions for the use of frequen-
cies. This statement also denies the need for those conditions to be
tested for compatibility with constitutional guarantees. That is why
such reasoning cannot hold.

Furthermore, in Canadian Newspapers Co. c. Ville de Québec (1986),
the Superior Court of Quebec had no difficulty recognizing that consti-
tutional guarantees extend to the conditions for the use of streets
imposed on citizens by public authorities. In Committee for the
Commonwealth of Canada v. R. (1987),° the Federal Court of Appeal held,
in a majority decision, that the government’s right of ownership over
public property could not be used as the sole grounds for justifying
any infringement of a fundamental freedom. Mr. Justice Hugessen
developed his reasoning thus: “The government is not in the same posi-
tion as a private owner ... as it owns its property not for its own benefit
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but for that of the citizen. Clearly the government has a right, even an
obligation, to devote certain property for certain purposes and to manage
‘its” property for the public good. The exercise of this right and the
performance of this obligation may, depending on the circumstances,
legitimize the imposition of certain limitations on fundamental free-
doms” (ibid., 77). The Supreme Court of Canada upheld this view with
its decision in R. v. Committee for the Commonwealth of Canada (1991) by
unanimously recognizing that the government’s right of ownership
does not, of itself, mean that citizens cannot exercise their right to free
expression on government property.

The fact that broadcast frequencies are publicly owned allows the
state to regulate their use and even to prohibit unauthorized persons
from using them. However, these measures must, like other state
actions, be compatible with constitutional guarantees; in other words,
they must constitute reasonable and justifiable limits within the
meaning of section 1 of the Canadian Charter of Rights and Freedoms.
Government regulation of broadcasting in Canada must be analysed
from this perspective.

In R. v. Oakes (1986), Chief Justice Dickson explains that the purpose
served by measures restricting a freedom guaranteed by the Charter
must be sufficiently important to warrant overriding a right. Purposes
that are “trivial” or inconsistent with the principles of a free and demo-
cratic society are not protected by section 1 of the Charter. To qualify
as sufficiently important, the purpose must correspond to a pressing and
substantial concern of a free and democratic society. How can such
criteria be applied to measures that conflict with freedom of expres-
sion without having some notion of the values protected” by that consti-
tutional freedom?

In this context, it is necessary to examine the reasoning in deter-
mining whether Canadian laws on broadcasting are reasonable and
demonstrably justifiable in a free and democratic society, insofar as
they limit rights established under the Canadian Charter of Rights and
Freedoms. Thus, measures such as the inclusion of radio and television
frequencies in the public domain must be considered in terms of this
constitutional test.

In this respect, it has been argued that since the frequencies used
by broadcast media are scarce, they should be publicly owned. Other
arguments have been raised, such as the impact of broadcast media,
as well as their intrusive and pervasive presence (see Evans 1979).
From arguments such as those, the reasonable and justifiable nature
of the limitations imposed on free expression in radio and television
is determined.
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Spectrum Scarcity In the United States it is generally accepted that the
broadcast media, because of their unique characteristics, are to be
regarded differently from other media in terms of the constitutional
guarantees of freedom of speech. The judicial reasoning that broad-
casting regulations were in accordance with the guarantees of the First
Amendment has developed around the notion of the scarcity of broad-
cast frequencies. This argument is sometimes used in Canada, but the
courts have never had occasion to analyse it. Nevertheless, examination
of regulatory history shows that spectrum scarcity has not been the
only justification for the regulation of Canadian broadcasting.

National Broadcasting v. United States (1943) was the first significant
case in which the Supreme Court of the United States had to render
judgement on the relationship between broadcasting and the First
Amendment. The Court eventually decided that there was no consti-
tutional right to obtain authorization either to use or to have a monopoly
over electromagnetic frequencies. Consequently, where legislation
denies the right to obtain a broadcasting licence, there is no prima facie
negation of freedom of speech. The verdict in the case upheld a deci-
sion of the Federal Communications Commission (FCC), which
concerned the types of programs to be aired by a company applying for
a broadcasting licence. The role of the regulatory body, wrote the
Supreme Court, is not limited to that of a “traffic officer,” and the autho-
rization mechanism set up by U.S. federal legislation was deemed consti-
tutional. On that subject, Justice Frankfurter of the United States Supreme
Court wrote:

The Act itself establishes that the Commission’s powers are not limited
to the engineering and technical aspects of regulation of radio commu-
nication. Yet we are asked to regard the Commission as a kind of
traffic officer, policing the wave lengths to prevent stations from inter-
fering with each other. But the Act does not restrict the Commission
merely to supervision of the traffic. It puts upon the Commission the
burden of determining the composition of that traffic. The facilities
of radio are not large enough to accommodate all who wish to use
them. Methods must be devised for choosing among the many who
apply. And since Congress itself could not do this, it committed the
task to the Commission. (National Broadcasting 1943, 215)

Essentially, this analysis is based on the concept of scarcity. State control
over the use of frequencies is deemed compatible with the constitu-
tional guarantee of freedom of speech because these frequencies are
scarce. Based on scarcity, American doctrine and jurisprudence have
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justified applying standards to the electronic media that differ from the
standards applied to the print media. Rossini writes: “The spectrum
scarcity doctrine constitutionally justifies extensive governmental regu-
lation of the broadcast media. The doctrine, first adopted by the Supreme
Court in 1933 and recently perpetuated in 1984, assumes that the absence
of regulation would result in a crowded chaos of signals within the
limited electromagnetic spectrum. The doctrine further assumes that
regulation of the electromagnetic spectrum ensures that the few recip-
ients of broadcast licenses will use this scarce national resource in the
public interest” (1985, 827). Were it not for the spectrum scarcity justi-
fication, many U.S. regulations covering broadcasting would be deemed
violations of the First Amendment.

United States Supreme Court case law states again and again the
principle of analysing each medium in light of its particular charac-
teristics when determining the extent to which it is protected by the
First Amendment (United States 1948; Kovacs 1949; Southeastern 1975;
Metromedia 1981; City of Los Angeles 1986). Thus, it is not surprising that
U.s. judicial decisions distinguish between broadcasting and the print
media (Joseph 1952, 503).

While the broadcaster’s right to free expression may be extremely
important, it does not extend so far that it overrides the rights of other
citizens (Associated 1945). Moreover, the courts have recognized the
right of Congress to set up a system of granting broadcasting licences
and for revoking such licences, if necessary (FRC 1933). All these prin-
ciples were already well established by the time the Supreme Court
gave its landmark decision on broadcasting in Red Lion Broadcasting v.
FCC (1969).

The Red Lion Broadcasting Company had contested the validity
of the “fairness doctrine” rules established by the FCC, whereby candi-
dates for public office were allotted a certain amount of reply time. The
rules also required broadcasters to present programming in which
matters of public interest were discussed fairly, while giving persons
with differing points of view an opportunity to express themselves. To
assess the constitutionality of these rules, the Court, once again, had
to review the rationale for the distinction between broadcasters and
print media with regard to First Amendment rights. It is far less likely
that the FCC rules would have been deemed compatible with the print
media’s right to free expression.? Speaking for the majority of the Court,
Justice White underscored the fact that use of the frequency spectrum
would be virtually impossible without government intervention. Since
the number of potential users exceeds the number of available frequen-
cies, it is not possible, in his opinion, to recognize freedom of speech for
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broadcasters in the same way as for the print media. The crux of his
argument is as follows:

Because of the scarcity of radio frequencies, the Government is
permitted to put restraints on licensees in favor of others whose views
should be expressed on this unique medium. But the people as a whole
retain their interest in free speech and their collective right to have
the medium function consistently with the ends and purposes of the
First Amendment. It is the right of the viewers and listeners, not the
right of the broadcasters, which is paramount ... It is the purpose of
the First Amendment to preserve an uninhibited marketplace of ideas
in which truth will ultimately prevail, rather than to countenance
monopolization of that market, whether it be by the Government itself
or a private licensee ... It is the right of the public to receive suitable
access to social, political, esthetic, moral and other ideas and experi-
ences which is crucial here. (Red Lion Broadcasting 1969, 390; see also
Wescott 1986, D-12)

The Red Lion (1969) decision emphasizes the rights of the public,
in the light of which the rights of broadcasters are defined. The Court’s
analysis gave rise to the construction whereby broadcasters are, in a
sense, public “trustees” and must accordingly use the frequencies
entrusted to them in ways that serve the public interest.

This is not to say that freedom of speech does not apply to broad-
cast licensees. Rather, the reasoning in the Red Lion (1969) decision is
oriented to recognizing limitations on the right to free speech enjoyed
by persons entitled to use the airwaves; these persons cannot act without
having regard for what the Court calls “the rights of the public” and of
others to whom the use of electromagnetic frequencies is unavailable
(Slansky 1985, 88).

The United States Supreme Court also put forward the argument
that the rules being contested in the Red Lion (1969) case, namely, the
fairness doctrine developed by the FCC during a 40-year period, were
intended to increase opportunities for expression, not reduce them.
That argument has been vigorously challenged.’

In 1973, the United States Supreme Court reaffirmed the principles
of the Red Lion (1969) decision in CBS v. Democratic National Committee
(1973), again in 1981 in CBS Inc. v. FCC (1981), and most recently in 1984
with the FCC v. League of Women Voters (1984) decision. In 1987, the FCC
decided to scrap the fairness doctrine (Syracuse 1987, 5057-58) and opted
instead to oversee the activities of broadcasters using an approach based
on market forces to ensure diversity and equitable treatment of matters
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of public interest (In the Matter of Inquiry 1987).

Growing opposition to the spectrum scarcity rationale has char-
acterized the U.S. experience during the past 20 years (Fowler and
Brenner 1982; Rossini 1985; Evans 1979). Essentially, the critics assert that
frequencies are no more scarce than any other resource, or that the
scarcity is entirely relative if not, quite simply, the product of the regu-
latory scheme controlling the frequency spectrum.1°

Whenever the spectrum scarcity argument is raised, it is impor-
tant to define what type of scarcity is meant. The first type of scarcity
stems from the impossibility of two or more broadcasts being carried
on the same frequency at the same time within a specified region without
causing intolerable interference. A receiver cannot pick up the signals
of two or more transmitters using the same frequency. This phenomenon,
referred to as “static technological scarcity,” is raised to justify the
administrative mechanisms in place for allocating frequencies (Spitzer
1985, 1359). It has been argued that the disadvantages caused by this
form of scarcity are not unique to the spectrum. Theoretically, the same
argument holds for newsprint. If it is certain that, in any given time
period, two broadcasters cannot transmit on the same frequency, the
same is true for paper: if two people write on the same page, the two
messages will probably be obscured.

Another form of scarcity is characteristic of the frequency spec-
trum: technological scarcity in the dynamic sense. While the spectrum
is a limited physical phenomenon, it is always possible to produce more
paper. However, in any given period of time, the amount of paper and
frequencies available are both constant. Over a longer period, one can
increase the amount of paper available on the market. As a physical
phenomenon, the spectrum cannot be expanded as such. On the other
hand, it is possible to step up efforts in research and development to
allow for a more efficient use of the spectrum.!! These phenomena are
not indicators of a greater scarcity of frequencies than of paper; rather,
for frequencies and paper alike, these phenomena point out a need to
develop mechanisms that could guarantee the exclusion of all those
who are not entitled to make use of the resource.!? In the case of paper,
property rights play this role. As for determining who can use the spec-
trum, the opponents of government intervention in such decisions
assert that property rights could constitute this exclusion mechanism
as well (Minasian 1975; Webbink 1987).

A third type of spectrum scarcity is the result of excess demand.
There are more people who want broadcasting licences than there are
available frequencies. For authors like Spitzer (1985) and Coase (1959,
12-13), that proves nothing. The reason demand for frequencies is
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greater than the supply is that they are given away free, or, at most, for
a price below their economic value, by licence allocation mechanisms.
When a resource is supplied at no charge or at a price below its value,
demand will often exceed supply.

A fourth type of spectrum scarcity results from the fact that it is
extremely difficult to enter the market. Proponents of this view claim
that launching a TV or radio station is more costly than securing access
to printing facilities.!3 This is a much less compelling argument, espe-
cially when one looks at companies of similar scale. It is extremely expen-
sive to launch a daily newspaper or a general interest magazine, whereas
a small radio station can be started for just a few thousand dollars.

Finally, while both broadcast frequencies and paper are admittedly
scarce resources, it is argued that frequencies are in shorter supply than
paper. In practical terms, however, this relative scarcity depends on
how each resource is used. For instance, paper is useless when it comes
to broadcasting a live concert! To establish the relative scarcity of one
resource in relation to the other, one would have to count the number
of available frequency bands and pieces of paper, but this would require
methods that have yet to be perfected.

The preceding review of the major arguments concerning spectrum
scarcity shows that the doctrine’s critics, for the most part, are of the
opinion that scarcity problems are either imaginary or largely the result
of the state-administered frequency allocation system. Critics conclude
that a competitive market-place could ensure the efficient distribution
of frequencies as it does for all other resources, such as paper, intended
in whole or in part for the communication of information.

In Canada, a study team set up by the Task Force on Program
Review recommended in 1986 the creation of a “permits market” for
broadcasting licences (1986b, 190). Because this suggestion was gener-
ally not based on any known study conducted in a Canadian context,
it had very little impact. While it is difficult to imagine the creation of
a “permits market,”1* the distribution of electromagnetic spectrum
frequencies based on market forces does seem plausible.

It is significant that the grounds for public ownership of frequen-
cies, and thus for limitations on the free expression of radio and TV
station operators, is spectrum scarcity. Indeed, this has a normative
impact. Spitzer writes that “assuming that a normative difference
between the media exists, what specific regulatory treatment does this
difference justify? For example, if only electromagnetic spectrum is
scarce and scarcity is bad, then some administrative management of
spectrum rights might be wise. However, if scarcity is the only relevant
difference between print and broadcast, the prohibition of indecent but
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nonobscene broadcasts should be abolished” (1985, 1354-55).

Recognition of the constitutionality of state regulation of radio and
television in the public interest raises another question: what is the
public interest? In effect, it can be claimed that the scarcity of these
frequencies may justify the existence of mechanisms designed to ensure
that the spectrum frequencies may be used without interference. This
scarcity does not, in itself, justify regulation bearing on the content of
the programs that may be broadcast. Because of the concept of public
interest and the character of the recognized public property of the spec-
trum, this type of intervention in broadcasting content may be justi-
fied. In FCC v. WNCN Listeners’ Guild (1981), the United States Supreme
Court held that the determination of what constitutes the public interest
in a particular area falls within the jurisdiction of the FCC: it is the role
of the Commission to decide, and any judicial intervention should be
very limited. In this case, the Court ruled that the Commission’s deci-
sion to allow market forces to promote diversity in radio station music
formats was not unreasonable and, therefore, could not be reversed.

Thus, when we invoke spectrum scarcity to justify state control over
spectrum use, we must admit the corollary, to the effect that Parliament,
or the authorities to which it delegates such control, should be able to
determine which spectrum uses will be in the public’s best interest.

In its most recent decision on the constitutional validity of broad-
casting legislation, FCC v. League of Women Voters (1984), the United
States Supreme Court upheld its traditional approach based on spec-
trum scarcity. The Court declared unconstitutional section 399 of the
Public Broadcasting Act of 1967, which banned editorials by broadcasters
who received grants from the Corporation for Public Broadcasting. The
five-member majority decision held that such a general prohibition was
a violation of the First Amendment rights of public broadcasters.

The decision upheld the spectrum scarcity doctrine as the First
Amendment basis for differential treatment of the broadcast and print
media. In a footnote, the Court indicated that it was not convinced there
was any need to review its traditional justification of broadcasting’s
special status based on spectrum scarcity:

The prevailing rationale for broadcast regulation based on spectrum
scarcity has come under increasing criticism in recent years. Critics,
including the incumbent Chairman of the FCC, charge that with the
advent of cable and satellite television technology, communities now
have access to such a wide variety of stations that the scarcity doctrine
is obsolete ... We are not prepared, however, to reconsider our long-
standing approach without some signal from Congress or the FCC
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that technological developments have advanced so far that some
revision of the system of broadcast regulation may be required. (FCC
1984, 376)

For the past several years, the FCC has had the opportunity to
make its position known concerning the rationales for broadcasting
regulation. In its role of determining what is in the public interest,
the Commission has already muted the spectrum scarcity rationale
(In the Matter of Inquiry 1987). The future of this approach, based in
large part on the convictions of the Reagan-appointed Commission
members, depends on the course of political developments.

The Cable Industry  The activities of cable television operators are signif-
icantly different from those of other broadcasting companies. In general,
cable companies receive conventional broadcast signals and retransmit
them via cable to their subscribers. How then can regulatory control
of cable operations be justified? The rationales associated with public
ownership of the airwaves — the basis for regulating conventional broad-
casting — apply to cable regulation only in part, because Hertzian waves
are used only to receive signals: cable television allows subscribers to
receive an increased number of channels. Regulatory control of cable
companies seems to be justified primarily by a concern for coherence
and unity in Canada’s broadcasting system.

As for the application of the Charter’s guarantees of freedom of
expression to cable operations, we must ascertain the nature of the cable
industry and its activities.

In technical terms, a cable television system comprises facilities
designed to receive signals and other facilities that allow these signals
to be redistributed to its subscribers. The process involves a cable head-
end as the hub of the distribution system, a relay system and an outlet
in the subscriber’s home. Signals are received at the head-end via
microwave, satellite or other equipment. The relay system is made up
of coaxial cables and amplifiers. Ducts and poles belonging to public
utilities are used to carry coaxial cable and cable facilities are often
located, in whole or in part, in public areas such as streets. Amplifiers
are an important component of cable systems. The greater their capacity,
the greater the potential for expansion of the cable system, in terms of
the area served or the number of channels made available. The outlets
in the subscribers” homes constitute the third and final component of
cable systems.

Cable operators deal mainly with the reception of television signals.
However, radio signals can also be received and relayed using existing
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cable facilities. In addition, cable companies produce their own programs
and carry those of pay-Tv and specialized companies over which they
have no control. They also provide certain services such as community
announcements, home shopping and advertising. Finally, cable oper-
ators distribute programs over which they exercise a certain amount
of control and, sometimes, they also offer “interactive” services.

Many authors have tried to define the regulatory status of cable
operations with respect to freedom of expression, keeping in mind that,
in this area, the rationales based on scarcity and public ownership of
the spectrum are less obvious. Should such companies receive the same
treatment as radio and television stations that broadcast their programs
exclusively over the airwaves? Would it not be possible to set different
standards for different companies to assess whether the regulations
governing these companies are compatible with the Charter guaran-
tees of freedom of expression?

The status of cable companies has always been somewhat
perplexing. They used to play only a passive role, retransmitting other
stations’ broadcasts. Coaxial cable capacity has increased to such a
point today that cable companies have been able to develop many of
their own exclusive services as well as offer their subscribers programs
that would otherwise not have been available to them, except at much
higher prices.

The multifaceted activities and services of cable companies have
earned them an essentially hybrid status. At times they are treated like
broadcasters, with everything that entails; at other times, because of
certain aspects of their operations, it is more appropriate to deal with
them in the same way as telecommunications companies.

This is more than just an academic question: whether the cable
industry is treated like the press or like telecommunications carriers is
significant. In the first scenario, a company would enjoy a high degree
of editorial freedom to choose which services and programs are appro-
priate to broadcast to its clientele. On the other hand, if the company
were dealt with in the same way as a telecommunications firm, it would
be subject to more stringent duties in the area of rates, such as the obli-
gation to treat its subscribers equitably.

In the United States, there have been many attempts to pin down
the status of cable companies, in particular for the purpose of estab-
lishing standards by which to analyse the legislation governing their
activities. To this end, there are two major schools of thought. The first
regards the cable industry as a kind of electronic publisher to which
the regulatory standards and principles of the print media ought to
apply. Such an approach puts a great deal of emphasis on regulations
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that might affect the cable company’s editorial freedom. The second
school considers cable companies to be, in essence, natural monopo-
lies, the type of service that cannot be run effectively by more than one
company. Moreover, cable operators necessarily require the use of public
property for their distribution equipment.

In Quincy Cable TV Inc. v. FCC (1985) the Court came to the conclu-
sion that the spectrum scarcity rationale was no longer a valid justifi-
cation for cable regulation. The Court pointed to the vast channel
capacity of cable operations and, consequently, the impossibility of
applying any “physical” scarcity argument to this medium.!5 Therefore,
the Court refused to treat cable companies in the manner prescribed
for over-the-air broadcasters by the Supreme Court in the Red Lion
(1969) decision. The Court of Appeals for the District of Columbia
offered the following reasoning: “The First Amendment theory espoused
in National Broadcasting Co. and reaffirmed in Red Lion Broadcasting Co.
cannot be directly applied to cable television since an essential precon-
dition of that theory — physical interference and scarcity requiring an
umpiring role for government — is absent” (Quincy 1985, 1449). This
analysis led the Court to rescind a “must carry” rule under which cable
operators would not be free to choose, on their own, which services to
offer to their subscribers.

Justice Posner adopted a completely different position in Omega
Satellite Products Co. v. City of Indianapolis (1982). In this case, the company
was challenging an ordinance that the city had passed after discov-
ering the company’s cables in an underground culvert below a public
way. According to the ordinance, the company was to have obtained a
release from the city before installing its cables in municipal public
property. The company sought an injunction prohibiting the city from
removing the cable or enforcing the ordinance.

Justice Posner upheld the decision to deny the injunction, explaining
that the technology involved in making cable services available to the
public requires that the cable company have the status of a “natural
monopoly.” This requirement could justify the measures taken by the
city. He explained the nature of the natural monopoly thus:

The cost of the cable grid appears to be the biggest cost of a cable tele-
vision system and to be largely invariant to the number of subscribers
the system has. We said earlier that once the grid is in place — once
every major street has a cable running above or below it that can be
hooked up to the individual residences along the street — ... the cost
of each grid will be spread over a smaller number of subscribers, and
the average cost per subscriber, and hence price will be higher.
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If the foregoing accurately describes conditions in Indianapolis ...
it describes what economists call “a natural monopoly,” wherein the
benefits, and indeed the very possibility, of competition are limited.
You can start with a competitive free-for-all — different cable televi-
sion systems frantically building out their grids and signing up
subscribers in an effort to bring down their average costs faster than
their rivals — but eventually there will be only a single company,
because until a company serves the whole market it will have an incen-
tive to keep expanding in order to lower its average costs. In the
interim there may be wasteful duplication of facilities. This duplica-
tion may lead not only to higher prices to cable television subscribers,
at least in the short run, but also to higher costs to other users of the
public ways, who must compete with the cable television companies
for access to them. An alternative procedure is to pick the most effi-
cient competitor at the outset, give him a monopoly, and extract from
him in exchange a commitment to provide reasonable service at reason-
able rates. (Omega 1982, 126)

Admitting that spectrum scarcity could not justify treating the cable
industry differently from the print media, Justice Posner nevertheless
cited reasonable grounds for state intervention that would not involve
a violation of First Amendment rights. First of all, cable operations inter-
fere with other users of public utilities such as telephone poles and
underground ducts. As well, the natural monopoly characteristics of
cable broadcasting justify regulation of entry into the market. Finally,
since the majority of cable fare continues to originate from the broadcast
media, the pervasive influence of such media along with the need to
protect children, according to Justice Posner, warrants the application of
standards similar to those governing radio and television.

Canadian cable undertakings are also natural monopolies and use
public channels to send their signals, so it is possible to justify regu-
lating their operations on the basis of obligations similar to those
imposed on broadcasters and on telecommunications carriers.

It is important to observe, however, that rationales based solely
on the public ownership of spectrum frequencies will sometimes be
insufficient; in particular, if justifications must be found to monitor the
contents of the broadcasts, other reasons must be invoked to justify
limiting the industry’s freedom.

The Intrusive Effect and Special Impact of Broadcasting Besides spectrum
scarcity, courts have occasionally advanced other grounds for regu-
lating broadcasting, notwithstanding constitutional guarantees of
freedom of expression.
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The intrusive effect of the broadcast media was the basis of the
United States Supreme Court’s reasoning in FCC v. Pacifica Foundation
(1978). In this decision, the Court upheld the FCC’s censure of a radio
station that had broadcast a monologue, by comedian George Carlin,
consisting primarily of words generally considered to be vulgar (ibid.,
751-55).16 The FCC’s declaratory order stemmed from the indecency of
the words. Writing for the majority of the Court, Justice Stevens stressed
the fact that the medium of radio is easily accessible to children,
including children who are too young to read. Moreover, the Court
stressed the pervasiveness of the broadcast media in the lives of all
Americans. As the Court found that the words condemned by the FCC
order were not obscene and would, in other contexts, have been
protected by the First Amendment, it explicitly based its decision to
uphold the order upon the particular context in which the monologue
was broadcast. The Court implied that its decision would have been
different had the broadcast been directed to a more restricted audience
(Evans 1979, 883-84).

Thus, the special, sometimes intrusive nature of television and
radio may justify infringements on freedom of expression that would
be intolerable for the print media. Even recognizing the particular
circumstances of the case, many commentators have been concerned
about the impact of the decision. One wrote that: “By banning the broad-
cast [of George Carlin’s monologue], the Court embarked on a new era
in First Amendment controversies: 1) it set a precedent for the Supreme
Court to be the judge of the value of words and 2) it prohibited the
expression of an idea about attitudes of the public over a public medium
without a showing of a significant countervailing public interest” (Parish
1979, 121; see also Hsiung 1987).

This statement clearly illustrates how difficult it is to determine
grounds for limiting freedom of expression in the electronic media. The
effects attributed to a given medium will often justify the limitations
imposed. This stems from certain assumptions in case law about the
supposed effects of broadcasts and the electronic media. There was no
empirical proof in the Pacifica decision of any undesirable effects resulting
from the broadcast of such words. A certain common sense seems to
justify the attitude of the judges. It appears that the grounds for this
decision lie in the inevitable concern roused by the fact that radio can
be heard anywhere by people of various ages and walks of life.

The unique impact of broadcasting has also been invoked to justify
rules limiting freedom of expression. In Banzhaff v. FCC (1968), the DC
Circuit Court of Appeals upheld an FCC ruling that required broad-
casters carrying cigarette advertising to air anti-smoking messages as
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well. To justify not imposing such a rule on other media, the Court
underscored the greater impact of television arising from the fact that
viewers are largely a captive audience; they are not always able to avoid
the message. Whereas the written word necessitates an intellectual
effort on the part of the reader, radio and television audiences have the
message imposed on them without having to make any effort. This
difference warrants state intervention to protect audiences or certain
members thereof, such as children. This theory has won little support
from the U.S. courts.”

Other Canadian Rationales In Canada, as in the United States, spec-
trum scarcity represents one justification for public ownership and
regulation of radio frequencies, but it is not the only one.

The very first Canadian statutes in this field were aimed at
preventing interference.!® The need to regulate not only ownership,
but also the intellectual content of over-the-air transmissions was recog-
nized once it was observed that these laws were inadequate to prevent
uses of the airwaves that were contrary to the shared goals of Canadians.

In Canada, the Report of the Committee on Broadcasting (1965)
recognized the importance of the limited number of radio frequencies
as grounds for differential treatment of television and radio as opposed
to other media. The Committee wrote that:

A factor that distinguishes radio and television from the other media
of mass communication is the necessity for some measure of public
control over them. Because the number of available radio frequencies
and television channels is limited, every nation in the world has found
it necessary to exercise control over broadcasting. Newspapers, peri-
odicals, film producers and the performing arts need no franchise
from the State. It may be wise or desirable but it is not essential for the
State to support any of the other mass media. But no radio or televi-
sion station can come into existence without the grant of a scarce
public asset for its use. State intervention in the field of broadcasting
is thus inescapable; the only issue is how far it should go in control-
ling and directing the media it has brought into existence. (Canada,
Committee 1965, 6-7)

The 1951 Report of the Royal Commission on National Development
in the Arts, Letters and Sciences also invoked the special nature of the
broadcasting industry: “Radio broadcasting is akin to a monopoly. Any
man who has the impulse and the means may produce a book, may
publish a newspaper or may operate a motion picture theatre, but he
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may not in the same way operate a radio station. The air-channels are
limited in number and normal competition in any air-channel is impos-
sible. Throughout the world these channels are recognized as part of the
public domain; and radio stations may operate only with the permis-
sion of the state” (Canada, Royal Commission 1951, 276).

The development of Canadian broadcasting law does not mean,
however, that spectrum frequencies have been kept in the public domain
solely on the basis of their scarcity. The establishment of the Aird
Commission on 6 December 1928 was motivated not so much by the
chaotic interference that resulted from too many unregulated users of
the airwaves, but rather by a controversy over broadcast content (Ellis
1979, 2ff.). At that time, broadcasting was done by private businesses
that, for the most part, aired American programs. For its part, the
Canadian National Railway decided to initiate a radio broadcasting
service for its passengers (ibid.). The mandate of the Aird Commission
was to determine how broadcasting could best serve Canadian inter-
ests. G. Tremblay (1986, 80) points out that, while spectrum scarcity
may have been one of the grounds for state control of broadcasting, it
was never the only one. In this regard, the prevailing situation in Canada
differs significantly from that in the United States.

This was also the finding of the Task Force on Broadcasting Policy
(1986a). Its report states that:

Unlike American communications legislation which was designed
primarily for co-ordination purposes, Canadian broadcasting policy
has always pursued social and cultural objectives. It was never just
because radio frequencies were scarce, but also because the Canadian
presence on the airwaves was weak, that since 1929 commissions of
inquiry into broadcasting have recommended strengthening the
system. The assignment of radio frequencies for broadcasting in
Canada is an essential component of national sovereignty. (Canada,
Task Force 1986a, 147)

The Task Force report adds:

Because of the urgency of the issue, Canada has always expected
broadcasting to reflect the country’s identity. From the outset radio and
television were considered instruments for creative expression, educa-
tion and information by and for Canadians rather than simply as
entertainment media. The availability of a larger number of channels
will do little or nothing to guarantee access or to ensure that the
airwaves will reflect the Canadian identity and culture. (Canada, Task
Force 1986a, 147)
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Thus, in Canada, there are other reasons besides scarcity that
explain or justify public ownership of the airwaves. Some authors,
noting the similar findings of a succession of inquiry commissions and
task forces examining broadcasting policy, have pointed to the
“Canadian culture and unity doctrine” (Finkelstein 1985, 71): the protec-
tion of Canadian sovereignty, far more than spectrum scarcity, has
been the justification for state control over broadcasting and, at the
same time, for public ownership of the airwaves (Canada, Task Force
1986a, 146-47).

It cannot be denied that the limitations on free expression that flow
from public ownership of radio frequencies are amply justified by the
need to safeguard our national identity, as well as by spectrum scarcity
and the special impact and intrusive presence of the broadcast media.
Nevertheless, the same issue must be addressed for all the other provi-
sions that regulate the activities of the Canadian broadcasting system
(see McPhail 1986).

Clearly, it is reasonable for Parliament to conclude that the defence
of our national identity, along with the protection of listeners, justifies
keeping radio frequencies in the public domain. However, whether the
objectives served by the legislation in question are reasonable must be
determined based on the other rights and freedoms set forth in the
Canadian Charter of Rights and Freedoms (Singh 1985).

In situations where freedom of expression is severely constrained,
it is even more necessary that the objective be one of substantial impor-
tance (R. v. T.R. 1984):1° the required importance of the objective increases
in direct proportion to the prejudicial consequences of the limitation.

In addition to these general rationales for limiting freedom of
expression in radio and television, there are other rationales related
more specifically to the context of elections.

Freedom of Expression and Broadcast Election Messages

In Quebec (Attorney General) v. Irwin Toy Ltd. (1989), the Supreme Court
of Canada described the sequence of steps for analysing whether a
state-imposed measure infringes on the guarantee of free expression.
Once it is established that an activity comes within the sphere of protec-
tion, the next step is to determine whether the purpose or effect of the
government action was to restrict freedom of expression.

If the government has aimed to control an attempt to convey a
meaning, either by directly restricting the content of expression or by
restricting a form of expression tied to content, or if the government
has aimed to control access to or communication of the message, then
its action abridges freedom of expression.
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A measure may effectively limit freedom of expression even if that
is not its primary purpose. In such a case, the regulated activity must first
be examined. If the regulated activity furthers one of the major goals of
freedom of expression, namely the search for truth, participation in the
decision-making process or personal growth and self-realization, then
by regulating the activity the measure effectively restricts freedom of
expression (Quebec (Attorney General) 1989, 971).

It cannot be denied that the purpose of legislation governing
Hertzian waves and the broadcasting of messages on radio and television
is to control attempts to convey meaning, either by directly restricting
the content of expression or by restricting a form of expression tied to
content; such legislation, therefore, restricts freedom of expression.

Once it is established that a measure effectively constitutes a limi-
tation of freedom of expression, the next step is to analyse whether
the limit is reasonable and justifiable in a free and democratic society.
This process essentially asks: how can such restrictions be justified?
Thus, it is necessary to examine the rationales that support broad-
casting legislation.

The Protection of Editorial Freedom Freedom of the press has been offi-
cially recognized since 1960 by section 1 of the Canadian Bill of Rights.
However, mere recognition in a federal Act of Parliament did not bring
about any major change in the judiciary’s attitude toward freedom of
expression.

Before it achieved constitutional status, freedom of the press was
usually used as an interpretive principle (Trudel 1984b, 16; Re Pacific
1977). The decision in Gay Alliance Toward Equality v. Vancouver Sun
(1979; on this decision see also Black 1979; Kopyto 1980; Richstone and
Russell 1981) is one of the clearest indications of judicial appreciation
of freedom of the press. It represents by far the most elaborate decision
by the Supreme Court of Canada on the nature and consequences of
using the right of freedom of the press for purposes of statutory inter-
pretation.

The Gay Alliance Toward Equality v. Vancouver Sun (1979) decision
delimited editorial freedom for the first time in Canada, that is, the
nature and scope of the powers of media executives to set their own
editorial policies. This conception of editorial freedom is derived from
the rights of ownership that media executives exercise over the press
industry and, in this sense, editorial freedom may be construed as a
variation of freedom of commerce.

The facts of the case were simple. The Vancouver Sun had refused
to print a small advertisement promoting a Gay Alliance publication.
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A complaint was filed with the B.C. Human Rights Commission, which
found that the Sun had broken the law by denying the Alliance, on
discriminatory grounds and without reasonable cause, the same service
that it customarily offers to any other member of the public, namely
the publication of classified advertising.

A majority of the Court ruled that the Human Rights Code section,
which prohibits discrimination in the offer of services normally offered
to the public, must be interpreted in a manner so as not to limit freedom
of the press. The purpose of the statutory provision at issue was not
to prescribe the nature and scope of public services. Therefore, where
a newspaper — the Vancouver Sun in this case — happens to disapprove
of homosexuality, it is that newspaper’s right to decide what services
it will offer to the public and to define them in accordance with its
editorial policy.

The dissenting judgement of Mr. Justice Dickson distinguishes
between the actual news or editorial content of a newspaper and the
content of its advertising: classified ads are more akin to public services
offered by the newspaper, which cannot be denied to anyone on the
basis of prohibited grounds of discrimination.

Before 1982, very few judgements dealt with the regulatory frame-
work of broadcasting through the lens of freedom of the press. In the
majority judgement in CKOY v. R., Mr. Justice Spence wrote that he
was “ready to assume that the broadcasting media may be presumed
to be defined within the word ‘press’” (1979, 14). Stressing that freedom
of the press is not absolute, Mr. Justice Spence pointed out that the
regulation at issue in the case upheld an interviewed person’s freedom
of speech by requiring radio stations to obtain that person’s consent
prior to broadcasting the interview. Having concluded that the regu-
lation in question did not restrict a broadcaster’s freedom of expres-
sion, Mr. Justice Spence was of the opinion that this regulation did not
violate the Canadian Bill of Rights.

Rules that force a broadcaster to broadcast certain messages, as in
the Canada Elections Act, are prima facie limitations of the broadcaster’s
editorial freedom, making it necessary to consider the conflict between
two forms of freedom of expression.

The Conflict between Electoral Expression and Editorial Freedom Freedom
of expression is essential to the continuance of our democratic institu-
tions. For the democratic process to work, citizens must enjoy consid-
erable latitude for expressing themselves on all matters conceivably
relating to the administration of public affairs. If the constitutionally
entrenched freedom to vote and to run for public office is to have anything
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more than purely formal significance, then the genuine possibility for
candidates to address the electorate must be ensured.

Figuring among the central elements of freedom of expression of
the press and other communication media is the principle of editorial
freedom or, in other words, the freedom of a media executive to deter-
mine what to publish or broadcast, how much time to devote to the
various issues, and how to deal with and present those issues.

Canada’s unique legal framework for election broadcasting grew
out of the need to create a cohesive system that could reconcile
the requirements of free expression and political debate during elec-
tion campaigns with the requirements of freedom of the press (Trieger
1989, 280).

To clarify the reasoning behind the rules for election broadcasting,
we have identified the major rationales for imposing certain limitations
on free expression in the electronic media generally. It remains for us
to examine rationales for limiting the editorial freedom of broadcasters
in the specific context of election campaigns.

THE RULES FOR ELECTION CAMPAIGN BROADCASTING

We propose to analyse the rules for election campaign broadcasting in
light of the requirements inherent in the fundamental rights and free-
doms guaranteed under the Charter. To that end, we must first iden-
tify what factors are taken into account when assessing the constitutional
compatibility of the various regulatory techniques used. Next, we shall
apply those factors to each of the rules and measures brought to bear
on election campaign broadcasting.

Criteria for Analysis of Regulatory Measures

A typology of regulatory approaches will enable us to categorize the
rules according to their principal characteristics; that, in turn, will allow
us to apply to each rule the test designed by the Supreme Court of
Canada to determine whether each rule constitutes a reasonable and
justifiable means of achieving the desired ends. The first step, however,
is to describe the major features of the test.

When it assesses whether given limitations to freedom of expres-
sion are reasonable and justifiable, the Supreme Court of Canada
applies a test that asks, first, whether the measure in question responds
to a pressing and substantial need in society. If so, one must next deter-
mine whether the means used are proportional to the desired ends.
Proportionality depends on whether the measure is rationally connected
to the objective it is intended to serve and whether the means chosen
by the legislature impair the freedom as little as possible.
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A Pressing and Substantial Concern

All measures to control the broadcasting of expressive content during
election campaigns must be carefully analysed to ascertain their intended
purpose. It is essential at all times to be able to specify the needs that
a statutory or regulatory measure is designed to serve or the ills it is
designed to cure. As well, sufficient information must be provided to
demonstrate that the ill one seeks to remedy is not pure fiction; in certain
situations, the measure must be seen in its larger context within the
regulatory framework of election broadcasting. For example, a measure
preventing electoral advertising by third parties may initially seem
pointless or arbitrary. However, if the measure can be placed in the
overall context of regulating election spending; it will certainly appear
more rational.

Proportionality of Means in Relation to the Objective

As a rule, the means employed by the legislature must impair consti-
tutionally protected freedoms as little as possible. The R. v. Oakes (1986)
and Quebec (Attorney General) v. Irwin Toy Ltd. (1989) tests require that
the means selected be reasonable and demonstrably justifiable. This,
in turn, requires the application of a proportionality test to ensure that
the means are fair and not arbitrary, are carefully designed to achieve
the objective in question and are rationally connected with that objec-
tive. In addition, there should be a proportionality between the effects
of the limiting measure and the objective, and, finally, the means should
impair the Charter freedom as little as possible.

For example, vague measures are naturally more likely to be consid-
ered excessive, even if such measures were designed to serve legiti-
mate ends. Even so, there is no need to provide original, arguably
constraining, definitions of “law” for future purposes, as the parties in
Re Ontario Film and Video Appreciation Society and Ontario Board of Censors
(1983) tried to do. It is sufficient to observe that for the production and
dissemination of information, when measures are so broad or so vague
that it is impossible to determine their scope of application with any
degree of certainty, such measures are very harmful to the effective
exercise of free expression.?? This does not prevent Parliament, however,
from dictating broad guiding principles and objectives of the broad-
casting industry; but it must be precise when drafting rules and regu-
lations that are adopted to achieve those objectives.

As underscored previously, the measure must infringe as little as
possible on Charter rights and, moreover, its consequences must not
be so severe that the infringement of individual rights outweighs the
government’s pressing and substantial objective.
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A Rational Connection between a Measure and Its Objective
Evidence that a rational connection exists between a measure and its
objective must be persuasive. In broadcasting, this means that one needs
to identify the desired objective and demonstrate that the regulatory
measure approved by Parliament is rationally connected to that objective.

A majority of the Court in Quebec (Attorney General) v. Irwin Toy
Ltd. (1989) found sufficient evidence to establish the existence of such
a connection. The prosecution was seeking a limited ban on commer-
cial advertising directed at children to prevent advertisers from
exploiting children’s inability to differentiate between reality and fiction,
and to grasp the persuasive intent behind the message. The Court
stressed that, “In the Ford judgement, by contrast, no rational connec-
tion was established between excluding all languages other than French
from signs in Quebec” and the need to preserve the French “visage
linguistique” of Quebec (ibid., 992).

Minimal Impairment

The means selected should impair the right or freedom in question as
little as possible. The standard of proof is the balance of probabilities
applicable in civil cases. The party seeking to uphold the limiting
measure has the onus of proving, on a balance of probabilities, that the
means selected impairs the Charter freedom as little as possible.

The notion of minimal impairment is difficult to define. According
to the majority in Quebec (Attorney General) v. Irwin Toy Ltd. (1989), it
means that the legislature has to “strike a balance” between the claims
of competing groups.

The choice of means and objectives requires assessment of
conflicting scientific evidence. Democratic institutions are meant to let
us all share responsibility for making difficult choices. When the courts
are called on to review the results of the legislature’s deliberations,
particularly for the protection of vulnerable groups, they must be
mindful of the legislature’s representative function. While there may
be evidence of other less intrusive options, the Supreme Court of Canada
will not compel legislatures to choose the least ambitious means to
protect vulnerable groups from powerful groups exercising their free-
doms under the Charter.

For example, in Canadian Newspapers Co. v. Canada (Attorney General)
(1988), the Supreme Court of Canada applied the proportionality test
and weighed the various competing interests. The Court found without
any difficulty that there was a rational connection between the measure
and its objective. The case concerned provisions of the Criminal Code
prohibiting disclosure of the identity of a sexual assault victim. On the
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question of whether a mandatory ban on publication of the com-
plainant’s identity caused the least possible impairment of the freedom
of the press, the Court found, keeping in mind the objectives sought,
that only the certainty that their names would not be published could
guarantee victims that reporting a sexual assault would not lead to
disclosure of their identities. This certainty must exist when the victim
decides to make the complaint. Consequently, a provision granting a
discretionary power to the trial judge on whether to impose the ban
would be inappropriate, since such a provision would not satisfy the
victim’s need for certainty.

Thus, the minimal infringement requirement is not stated in abso-
lute terms. It is not a matter of restricting legislatures to methods that
will infringe only nominally on Charter freedoms: they are given a
certain amount of latitude to weigh the various options.

The regulatory framework of election campaign broadcasting is, in
some ways, the result of a compromise between the competing claims
of the various participants. Candidates cite freedom of expression to
demand access to the airwaves to convey their platform to the public.
Lobby groups want to use the media to make their views known
regarding the platforms of parties and candidates. Both naturally invoke
their right to free expression in support of their demands. For their
part, broadcasters invoke their uncontested legal right to freedom of
expression provided for in the Broadcasting Act and, especially, the
programming responsibilities incumbent on them. The tension that
exists between broadcasters, and candidates and political parties is
reflected in the interpretation of the Broadcasting Act that the Canadian
Radio-television and Telecommunications Commission (CRTC) has
developed by upholding the public’s right to receive balanced program-
ming of high standard.

Classification of Measures Used to Regulate Election Campaign
Broadcasting

Election campaign broadcasting on radio and television is controlled by
regulations falling under two major categories. The first category is
derived from broad principles legislating balanced programming of
high standard. The second category, which is far more limited, consists
of various rules pertaining to the conditions for broadcasting certain
kinds of messages.

General Obligations Flowing from the Broadcasting Act
The Broadcasting Act was promulgated in February 1991. The pas-
sage of this new law was the culmination of more than 20 years of
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discussion and reflection on the policies governing radio and televi-
sion in Canada. In 1986, the Report of the Task Force on Broadcasting
Policy (137ff.) laid the groundwork for a new broadcasting act designed
to replace the Broadcasting Act, 1968. The Task Force recommendations
were studied by many parliamentary committees and the majority were
approved. In 1988, Bill C-136 was tabled in the House of Commons. It
was adopted by the House of Commons, but could not be adopted by
the Senate before the general election of 1988. Bill C-40 was tabled in
the House of Commons in October 1989 and finally received royal
assent on 1 February 1991.

The new Act retains the same structure as the 1968 Act. However,
it contains more statements regarding Canadian broadcasting policy.
While the statements contained in the Broadcasting Act, 1968 were
confined to 12 paragraphs, the Broadcasting Act, 1991 sets out Canadian
broadcasting policy in 46 paragraphs.

The structure of the Broadcasting Act of 1991 is relatively simple. It
sets out the principles underlying Canadian broadcasting policy (s. 3),
and it empowers a regulatory body, the Canadian Radio-television and
Telecommunications Commission,?! to regulate and supervise broad-
casting companies (ss. 5, 6, 9, 10, 12, 14, 16, 21, 24) with a view to imple-
menting that policy. In addition, the 1991 Act charges the Canadian
Broadcasting Corporation with the responsibility for providing a national
public broadcasting service (s. 35ff.).

The 1991 Broadcasting Act contains few substantive provisions??
and consists mainly of enabling provisions. For example, the Act
empowers the CRTC to make regulations (ss. 10, 11), to set conditions for
all broadcasting licensees under the Act (s. 9), to enforce its rulings and
decisions (ss. 12, 13) and to hold public hearings, through edicts, about
complaints related to matters within its powers (s. 18(3)).

The CRTC uses the statement of Canadian broadcasting policy set
out in the Act as the rationale for its actions. The CRTC is acting under
the terms of a mandate - in principle, a wide-ranging mandate?? - to
implement broadcasting policy. The Commission has recourse to a set
of regulatory techniques to fulfil its mandate.

The CRTC performs its regulatory duties through the use of four
main instruments, of varying legal weight. These are: adoption of statu-
tory instruments; policy statements, which it makes public periodi-
cally; rulings and edicts for broadcasting operations; and rulings and
decisions that it issues after considering complaints against broad-
casting operations.

The Broadcasting Act is a statutory framework based largely on
vague concepts, and general principles and standards (Trudel 1989b).
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By creating a broad mandate, Parliament delegated to government and
to regulatory and supervisory authorities the power to adopt rules
and to render decisions that will create a broadcasting policy.
Constitutional markers frame the actions the government and the CRTC
may take in the areas not clearly defined in their mandates.

The extent to which the law relies on objectives, general concepts
and technical standards gives a great deal of leeway to administrative
authorities responsible for supervising and regulating the broadcasting
system. The principle of interpretation contained in the Canadian Charter
of Rights and Freedoms creates the frameworks within which public
organizations must exercise their powers and duties, especially those
organizations with a great deal of discretionary power. Freedom of
expression and the other rights guaranteed by the Charter may be
limited only by “law,” and only by what is reasonable and demon-
strably justified in a free and democratic society. Consequently, those
measures that are likely to affect fundamental rights and freedoms
should be formulated in a sufficiently intelligible manner that those indi-
viduals potentially affected by the measures can determine the extent
of their rights and obligations.

The application of a particular standard in a particular instance
always includes an element of assessment. But when a rule serves
only to grant absolute power for applying a standard, so that an indi-
vidual or group can do whatever appears most appropriate in a given
situation, then this is not a “rule of law” (Re Ontario Film 1983).
However, as soon as it is reasonably possible for someone affected by
legislation to know the contents of a law, we are dealing with a rule
of law. In this respect, even those laws that are often considered to be
vague and polymorphous, such as those governing contempt of court
(Popovici 1977), have been considered as laws and not as the exercise
of discretion or absolute power (R. v. Kopyto 1987; see also Trudel
1989a). In the Sunday Times (1978) decision, the European Court of
Justice found that contempt of court, a violation under the terms of
common law, was a “rule of law” under the terms of the Convention?*
because it is possible for a reasonably informed person to determine
those actions that are prohibited under the terms of this law (see Pinard
1991). In R. v. Therens (1985, 645) the Supreme Court of Canada, in a
judgement written by Mr. Justice Le Dain, stated what constituted a
rule of law:

The limit will be prescribed by law within the meaning of s. 1 if it is
expressly provided for by statute or regulation, or results by neces-
sary implication from the terms of a statute or regulation or from its



76
ELECTION BROADCASTING IN CANADA

‘operating requirements. The limit may also result from the applica-
tion of a common law rule.

By contrast, a public officer’s manner of acting is not, in itself, a rule of
law (R. v. Simmons 1988, 531; R. v. Therens 1985; see also R. v. Thomsen
1988, 650).

R. v. Committee for the Commonwealth of Canada (1991) illustrates the
two schools of thought of Supreme Court justices on the question of
determining what constitutes rule of law under the Canadian Charter
of Rights and Freedoms. For Madam Justice L'Heureux-Dubé, it must be
determined whether the text of a law or regulation that restricts a guar-
anteed freedom is sufficiently exact to allow the person affected to deter-
mine what is permitted and what is forbidden. Madam Justice McLachlin
considers that it is not appropriate to require such a high degree of preci-
sion for laws and regulations because, as she writes, the state would
then be obliged to adopt detailed regulations bearing on all imaginable
possibilities before it could justify its conduct under section 1 of the
Charter. That is why she considers that, as soon as the restriction results
from the application of a rule of law, in the instance where this decision
is made by a civil servant, the decision is likely to be analysed in the
light of the standards of reasonableness set out in section 1 of the Charter.
This latter position is doubtless much more realistic — it is detached from
a formal approach that makes it virtually impossible for the law to rely
on the standards of good conduct. Over the long term, viewing legisla-
tion formally could lead to a situation where laws are analysed in the
same way as municipal by-laws.

In Slaight Communications v. Davidson (1989, 1079-80), the Supreme
Court of Canada, in a judgement written by Mr. Justice Lamer,? had
to stipulate the steps that must be followed to determine the validity
of an order from an administrative court and consequently from rules
adopted under general powers. The principles stated are sufficiently
broad to include most of the decisions made by the government,
the minister of communications or the CRTC under the Broadcasting
Act of 1991.

First, Mr. Justice Lamer stated two important principles:

— an administrative tribunal may not exceed the jurisdiction it has by
statute; and

— it must be presumed that legislation conferring an imprecise discre-
tion does not confer the power to infringe the Charter unless that
power is conferred expressly or by necessary implication. (Slaight
Communications 1989, 1079)
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Mr. Justice Lamer added that the application of these two principles to
the exercise of discretion leads to one of the following two situations:

1. The disputed order was made pursuant to legislation which confers,
either expressly or by necessary implication, the power to infringe
a protected right.

- Itis then necessary to subject the legislation to the test set out in
s. 1 by ascertaining whether it constitutes a reasonable limit that
can be demonstrably justified in a free and democratic society.

2. The legislation pursuant to which the administrative tribunal made
the disputed order confers an imprecise discretion and does not
confer, either expressly or by necessary implication, the power to
limit the rights guaranteed by the Charter.

— It is then necessary to subject the order made to the test set out
in s. 1 by ascertaining whether it constitutes a reasonable limit
that can be demonstrably justified in a free and democratic society;

- ifitis not thus justified, the administrative tribunal has necessarily
exceeded its jurisdiction;

— if it is thus justified, on the other hand, then the administrative
tribunal has acted within its jurisdiction. (Slaight Communications
1989, 1080)

The Duty of Broadcasters regarding Program Quality The Broadcasting
Act, 1968 declares that “the programming provided by each broad-
caster should be of high standard” (section 3(d)).26 The new Broadcastin g
Act of 1991 repeats that objective in the same terms. It states in paragraph
3(g) that “programming originated by broadcasting undertakings should
be of high standard.” In the 1968 Act, this objective is part of a provi-
sion that also covers programming provided by the broadcasting system
as a whole. However, this objective of high standard is intended to
cover the programming provided by each broadcaster;?” the same holds
true in the new Act.

In the CRTC public notice Concerning a Complaint against CKVU
Television, Vancouver, British Columbia by Media Watch (1987b), the
Commission stated that “the right of freedom of expression on the public
airwaves cannot supersede the public’s right to receive broadcast
programming of high standard.”

The CRTC decision regarding the renewal, for a short period, of
the operating licence of CHRC in Quebec City summarizes and explains
the views of the CRTC regarding the imperatives of high quality
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programming in the context of freedom of expression. Recognizing
the superior status of freedom of expression, the CRTC affirms that:

Section 1 of the Charter makes it readily apparent that the rights and
freedoms listed therein are not absolute in this country, nor have they
ever been for that matter. Freedom of expression in Canada is thus
not without restriction. The ... provisions of the Act unequivocally
attest to Parliament’s intent that, in supervising the use of radio
frequencies, which are public property and limited in number by the
radio spectrum, the greatest possible emphasis be given to the affir-
mation of the right to freedom of expression, subject to the require-
ment for programming of high standard and subject to achieving an
intelligent harmony with the requirement for balance in the discus-
sion of matters of public concern. (Les entreprises 1990, 6)

Further on in the document, the CRTC concedes that “the right to freedom
of expression is to be favoured as much as possible in view of the require-
ments of high quality and balance.” But this should not mean that men
and women who bear the brunt of the exercise of freedom of expres-
sion are unprotected from those who control a station’s airwaves.

The CRTC’s concept of “high standard” is often confused with other
concepts like “balance.” High standard (Trudel 1989b) is invoked more
liberally, however, because it can apply to matters on which two legit-
imate viewpoints do not exist. In the Media Watch (CRTC 1987b) case,
for example, the CRTC agreed that the issue of whether women ought
to be raped does not lend itself to “balanced” debate. Similarly, in the
Nishga Tribal Council Complaint (CRTC 1985), the CRTC stated that
“abusive comments cannot be justified by offering equal time to the
abused.” In such situations, the regulatory body relies on the high stan-
dard notion for justifying decisions to sanction or to censure.?

The concept of high standard also refers to good programming
and journalistic practices. In its 1974 decision concerning the renewal
of the CBC’s network licence (Radio 1974; see also Renewal 1979), the
CRTC emphasized that such things as accurate reporting and presenting
informed commentary on all aspects and all points of view of any given
issue should remain the central concerns of journalism. Likewise, when
it renewed Rogers Cable’s licence in 1985, the CRTC reminded broad-
casters that: “With regard to high-standard programming, the
Commission has a continuing expectation that high editorial standards
are carefully adhered to by the licensee, and emphasizes the licensee’s
responsibility for the programs that it broadcasts” (Rogers 1985, 7).

This approach is much the same as the approach taken in the Media
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Watch (CRTC 1987b, 6) case, where the CRTC explained that to determine
whether a broadcaster has discharged its duties in the area of program-
ming quality, the circumstances of each case must be considered,
including the context of the programming, “the extent to which the
broadcaster had an opportunity to determine, prior to broadcast,
whether a statement did not merit airing and, failing that, its willing-
ness to accept responsibility and offer an apology for the airing of a
statement which failed to satisfy acceptable standards of broadcasting.”
In this case, the CRTC also noted that “broadcasters fall short of
discharging their responsibilities and of attaining the high standard
of programming required when the frequency entrusted to them is
used, not to criticize the activities of a particular group but to advocate
sexual violence against its members” (ibid., 6-7).

The public notice of 28 June 1984 (CRTC 1984b) was issued as a
result of complaints against Montreal radio station CFCF. It concerned
the use of a telephone survey (Instapoll) in which listeners, by calling
the station, were able to indicate whether they sympathized with
Corporal Denis Lortie’s motives when he opened deadly fire in the
Quebec National Assembly on 8 May 1984. Emphasizing the woefully
flawed methodology of such a poll, the CRTC came to the conclusion
that the requisite high standard of programming had not been met. In
this regard, the Commission wrote that “asking listeners to answer a
question with a ‘yes’ or ‘no” may be acceptable or at least harmless
when the question relates to matters not crucial to the well-being of
society, but is inappropriate and even dangerous in the case of funda-
mental public issues” (ibid., 6). Furthermore, in this case, there was no
system for controlling the number of times the same person could vote.
Also mentioned were certain situational factors such as the lack of
consideration for the victims’ loved ones and the possibility that, after
such an event, people would be encouraged to express extreme senti-
ments. Thus, the CRTC concluded that by conducting and broadcasting
the Instapoll, CFCF had failed to discharge its obligation to maintain a
high standard of programming.?’

The obligation to cover election campaigns is seen as an inherent
part of the broadcaster’s duty to inform the public so as to ensure that
it has sufficient knowledge to make an enlightened choice from among
the various parties and candidates. It is also a fairly obvious applica-
tion of the consideration of balance contemplated in section 3(d) of the
1968 Act and section 3(i)(ii) of the 1991 Act. Also invoked in support of
the broadcaster’s obligation to cover elections within its broadcast area
is the high standard of programming principle. In Circular No. 334,
Political Broadcasting — Complaints re: Free Time and Editorial Time
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Allocations, the CRTC noted that, “bearing in mind the licensee’s duty
found in section 3(d) of the Broadcasting Act to provide ‘high stan-
dard’ programming, it is difficult to envisage a situation where a licensee
would not ensure such coverage” (CRTC 1987a, 8-9). The notion of high
standard, therefore, constitutes the foundation of applicable rules
regarding partisan broadcasting.

Programming of high standard surely justifies the requirement
that the licensee identify the sponsor and, as the case may be, the polit-
ical party on whose behalf an announcement is broadcast. The obliga-
tion to identify the sponsor is an express provision of the 1968
Broadcasting Act. There is also no doubt that the CRTC has the authority
to impose the obligation even though the provision is not included in
the new Act.

In the 1968 Act, this requirement is valid for federal as well as
provincial and municipal elections (section 19(2)). Sponsor identifica-
tion must be made both immediately before and after the broadcast if
it exceeds two minutes. If air time is under two minutes, identification
can be made either immediately before or after the broadcast.

The 1991 Broadcasting Act retains the CRTC’s authority to make regu-
lations and to prescribe conditions of licence. In CKOY v. R. (1979), the
Supreme Court of Canada had to determine the validity of a section in
the Radio (A.M.) Broadcasting Regulations (now Radio Regulations, 1986),
which at the time prohibited stations or network operators from broad-
casting telephone interviews unless the interviewee had consented to
such a broadcast or had telephoned the station for the purpose of partic-
ipating in a broadcast. Writing for the majority, Mr. Justice Spence estab-
lished the test for determining the nature of the connection between
the policy in section 3 of the Broadcasting Act and the CRTC’s authority
to enact regulations.

To that effect, Mr. Justice Spence wrote that “the validity of any
regulation enacted in reliance upon s. 16 must be tested by determining
whether the regulation deals with a class of subject referred to in s. 3
of the statute and ... in doing so the Court looks at the regulation objec-
tively” (CKOY 1979, 11).3° However, as the wording of section 3 is very
general, Mr. Justice Spence believed that Parliament obviously intended
to give the CRTC considerable latitude in exercising its regulatory power
to implement the policy and objectives that it was created to pursue.
Accordingly, the Court held that whether “the impugned regulation
will implement a policy or not is irrelevant so long as we determine
objectively that it is upon a class of subject referred to in s. 3”
(ibid., 12).

After finding that the purpose of the CRTC regulation was to prohibit
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any “undesirable broadcasting technique which does not reflect the
high standard of programming which the Commission must, by regu-
lation of licensees, endeavour to maintain,” Mr. Justice Spence added
that it was “self-evident” that such a technique might well lower the high
standard of programming (CKOY 1979, 13). Therefore, we can presume
that, when it enacts regulations, the CRTC has a duty to strive for
programming of high standard and that this objective determines the
extent of its powers.

The CRTC’s mandate is to oversee and regulate all aspects of the
broadcasting system with a view to implementing the Canadian broad-
casting policy as described in section 3 of the Broadcasting Act.
Consequently, it is by referring to that section that we may identify
what areas the CRTC has the authority to regulate. The section is not
restricted to subjects of regulation; it also enunciates principles, goals
and standards.

It is necessary to make a specific connection between the regula-
tory authority provided in the Broadcasting Act (section 10 of the 1991
Act) and the provisions of section 3. The principles and objectives
contained in section 3 identify a purpose for the standards that the
regulatory body is empowered to adopt. In effect, the standards become
valid once it is possible to establish a connection between them and
the principles and objectives set out in section 3.

Section 3 also delimits the scope of the CRTC’s power to impose
licensing conditions on radio, television and cable companies. The
power is granted by section 9 of the Broadcasting Act of 1991:

Subject to this Part, the Commission may, in furtherance of its objects:

(b) issue licences for such terms not exceeding seven years and subject
to such conditions related to the circumstances of the licensee,

(i) as the Commission deems appropriate for the implementation of
the broadcasting policy set out in subsection 3(1).3! [emphasis added]

In CTV Television Network v. CRTC (1981, 254), the Federal Court
of Appeal, in a decision subsequently upheld by the Supreme Court
of Canada (CTV 1982, 543), found that the power granted in section 17
of the 1968 Act is very broad; the new Act confers the same broad
power. Both courts gave the following analysis of the 1968 Act: “it
seems to be well within the power of the committee under section 17
... to impose a condition designed to further one of the objects of the
broadcasting policy, provided the condition is one that is related to
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the circumstances of the appellant [applicant for a licence or for renewal
thereof] and provided that its imposition is not contrary to the Act or
to regulations that have been made in exercise of the power to make
regulations contained in section 16” (ibid.).

The assessment of this aspect of the Broadcasting Act, 1968 holds
true for the 1991 Act, which repeats the same terms. The extent of the
CRTC’s powers to set licensing conditions is delimited by the terms of
section 3. In addition to providing a foundation for the specific and
regulatory decisions of the CRTC, these principles form a general frame-
work for broadcasting in Canada. By offering both an ideal and a
purpose for the CRTC’s regulatory role, the high standard concept helps
define the extent of the CRTC’s powers and, as such, the extent of its
discretionary power. The standard also affects the direction that the
CRTC may take in the exercise of its discretion.

The authors of the 1966 White Paper on Broadcasting included an
empowering aspect in their definition of programming of high stan-
dard: “In programming, high quality is more a matter of general excel-
lence than of mere content. So called ‘high-brow’ programs can be
artistically or technically poor, while light entertainment can be excel-
lent. High quality does not necessarily flow from high cost, and stan-
dards of quality cannot readily be made a condition of a licence.
However, judgements about quality can quite legitimately be made in
retrospect on the basis of actual observed performance, and should
carry a great deal of weight when an application for the renewal of a
licence is being considered” (Canada 1966, 11).32

The authors of the 1966 white paper intended that the regulatory
body should, to a certain degree, be able to take into account the quality
of programs provided by licensees when considering renewal appli-
cations. They also recognized the inherent difficulty of passing judge-
ment on the quality of radio and television programs.

In the name of pursuing high standards, it is permissible for the CRTC
to evaluate the performance of broadcasters in terms of the quality of
their programming. The CRTC’s exercise of this power is legitimized,
to some extent, by its connection to the high standard criterion. Notice
the standard’s enabling role: it acts to legitimize discretionary deci-
sions. The rhetorical function of the standard, therefore, is not present
only when Parliament enunciates it by passing the legislation; the norms
established by the rhetoric form an integral part of the standard’s
enabling role. It helps to enhance and delimit the enabling effect of the
standard. Thus, the high standard is an enabling criterion that is both
general and specific.

The symbolic meaning contained within the standard is even more
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indicative of its comprehensive nature. The “high standard of program-
ming” requirement encourages efforts to exceed this standard. The
criteria that the CRTC develops in the future may go beyond current prac-
tices. Such a formulation helps to widen the discretionary power of
those enforcing the Act. The Act itself is even strengthened by the legit-
imizing nature of the standard, which is expressed in such a way that
it can do little else than inspire support for this principle.3

The delimited nature of the standard helps to make it a regulatory
instrument that is versatile yet sufficiently specific. At any given time,
the accepted standards of television and radio professionals place limits
on what CRTC standards can effectively demand. The semantic limits of
“high standard programming” will correspond to what the industry
is ready to accept. Gifford (1971, 429) explains that when contextual
forces are opposed to a broad interpretation of the standard, the legit-
imacy of this standard - its major strength — is impaired.

In other words, any attempt to persuade the broadcasting industry,
in the name of high standard programming, to adopt practices out of
step with generally accepted ones would probably fail. This fact is illus-
trated more clearly by examining how the CRTC enforces the high stan-
dard when it assesses the conduct of broadcasters. The CRTC is flexible
in its approach: it makes recommendations and encourages stations to
adopt internal policies less likely to give rise to regrettable incidents. Only
when it comes up against a station that is clearly unwilling to change
its attitude will the CRTC resort to censure.

Balanced Treatment of Candidates The integrity of the electoral process
requires that all candidates have an equal opportunity to address the
electorate. Indeed, it is vital that each candidate be given the opportu-
nity to outline his or her platform to the voters and to solicit their vote.

However, there is good reason to fear that the disparity in resources
available to the various candidates and political parties is such that
only the wealthy will be in a position to secure sufficient advertising
space and time to communicate their point of view.

By definition, time available on radio and television is limited. The
amount of time that can be devoted to advertising is determined either
by regulation or by the tolerance threshold of those members of the
audience who simply change the channel if the programming does not
hold their attention. Because broadcasting time is a scarce resource,
much is at stake in deciding how to distribute it: relying solely on the
rules of supply and demand would give an unfair advantage to those
who can afford to pay large sums of money for broadcasting time.

In short, there is nothing to ensure that a conventional, market-
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driven distribution of advertising time would guarantee all candidates
and political parties access to the airwaves. This situation has led to the
development of measures to ensure balanced treatment of the various
candidates.

Section 3(d) of the Broadcasting Act, 1968 enunciated the principle
of balance when it declared that “the programming provided by the
Canadian broadcasting system should be varied and comprehensive
and should provide reasonable, balanced opportunity for the expres-
sion of differing views on matters of public concern.” The 1991
Broadcasting Act no longer deals with the subject of balance in relation
to the treatment of issues of public interest. However, section 3(1)(7)(i)
states that the programming provided by the system should “be varied
and comprehensive, providing a balance of information, enlightenment
and entertainment for men, women and children of all ages, interests
and tastes.” According to Thompson-Pyper (1990, 30), the intention
behind this new wording is to uphold the general principle of balance,
as found in the Broadcasting Act, 1968, but to back away from the too
specific reference to matters of public interest.

Undoubtedly, balance is the oldest and most recurring principle
of broadcasting policy and regulation in Canada. Balance is sometimes
seen as the counterpart of the American “fairness doctrine.” At times,
it is considered the basis of licence allocation policies and, at other
times, as the guiding ethical principle for programming decision makers:
in any case, balance is most certainly the sine qua non of the legal frame-
work for broadcasting in Canada. The 1965 Report of the Fowler
Committee on Broadcasting maintained that balanced programming
rejects the notion that broadcasters may limit themselves to “giving the
public what it wants” (Canada, Committee 1965, 4). By the same token,
the concept of balance is used to prevent broadcasters from advocating
one cause to the exclusion of every other point of view opposed to it.

Under section 3(d) of the Broadcasting Act, 1968, the programming
provided by the Canadian broadcasting system should provide a reason-
able, balanced opportunity for the expression of differing views on
matters of public concern. According to Hammond (1982), this objec-
tive was inserted into the Broadcasting Act, 1968 after the controversy
created by the program “This Hour Has Seven Days.” The new
Broadcasting Act renews this system.

Balanced audiovisual programming can be achieved in various
ways. One could deduce from the general principle that balance ought
to be found in each broadcaster’s programming. Or, one might consider
balance in reference to the broadcasting system as a whole and conclude
that it is sufficient that the system be organized and regulated to assure



85
REGULATING ELECTION CAMPAIGN BROADCASTING

a reasonable and balanced opportunity to express differing points of
view. Of course, one can infer that if each broadcaster respects the prin-
ciple of balance in his or her programming, it will be respected in the
whole system. This last perspective is endorsed by the CRTC. (See CRTC
1970, 1972, 1977, 1987d; Les entreprises 1990; see also Squire and Stepinac
1969; Cook 1982.)

In National Indian Brotherhood v. Juneau (No. 3), Mr. Justice Walsh
maintains that the provisions of section 3 of the Broadcasting Act, 1968
are not intended “to apply to each and every programme but to broad-
casting policy as a whole” (1971, 513). He points out that section 3(d) of
the 1968 Act is merely part of one section

providing that the programming should be varied and comprehensive
and provide reasonable balanced opportunities for the expression of
differing views on matters of public concern and be of high standard,
using predominantly Canadian creative and other resources. Here
again it is apparently the general programming that is being referred
to and not any individual programme and, in any event, as already
stated, the only sanction provided would be the revocation, suspen-
sion or refusal to renew the licence if a programme did not comply with
this regulation. (National 1971, 514)

The Broadcasting Act of 1991 covers a station’s programming as a
whole and does not authorize the CRTC to intervene for any one specific
program. Decisions about specific programs fall within the broadcaster’s
editorial discretion. This interpretation, arising out of the National Indian
Brotherhood v. Juneau (No. 3) (1971) decision, is confirmed in the new
Act, because section 2(3) states that: “This Act shall be construed and
applied in a manner that is consistent with the freedom of expression
and journalistic, creative and programming independence enjoyed by
broadcasting undertakings.” However, when it comes to setting ethical
guidelines for programming dealing with controversial subject matter,
balance is the key concept.

Even today, the treatment of controversial issues on radio and tele-
vision is still governed by a series of principles that originated in the
early years of radio. Although they have been somewhat refined through
years of experience, debate and analysis, the principles handed down
to us concerning controversial programming have stayed remarkably
constant.

The Aird Commission was appointed in 1928 as a result of contro-
versy surrounding certain broadcasts by four stations belonging to a reli-
gious group. One of the Commission’s recommendations - the adoption
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of a regulation prohibiting the broadcast of controversial remarks —
was to become a fundamental principle of the balanced programming
standards of Canadian broadcasting policy (Canada, Royal Commission
1929, 12-13).

More debate and commentary was touched off by the radio broad-
cast of political advertisements entitled “Mr. Sage,” sponsored by
the incumbent Conservative party. The 1936 Act that was passed by the
Liberal government, which came to power despite the opposing party’s
unflattering broadcasts, included provisions prohibiting dramatizations
in political and electoral advertising (Canada, Canadian Broadcasting Act
1952, 5. 21(3)).

In its first years, the Canadian Broadcasting Corporation (CBC)
experienced a number of events that ultimately led to the adoption of
measures to deal with controversial programming. In early 1937, the
Corporation’s Board of Governors, which at the time was responsible
for regulating all radio operations including those in the private sector,
took Toronto station CFRB to task for broadcasting programs concerning
birth control for and sterilization of persons with intellectual disabili-
ties (Cook 1982, 12). In autumn of the same year, the CBC passed a regu-
lation prohibiting the broadcast of “anything in contravention of the
law” or offensive to any race or religion. The same regulation forbade
the broadcast of false or misleading news, as well as programs about
birth control and venereal diseases unless such programs were presented
in a manner appropriate for radio. Defending itself against charges of
restricting freedom of expression and equitable treatment of contro-
versial issues, the CBC declared that since radio was an “intimate
medium” that entered into people’s homes, some control was neces-
sary (Peers 1969, 260).

In 1938, two more controversies were recorded in the annals of
radio. A weekly CBC public affairs program had broadcast criticisms
of British foreign policy. Debate ensued in Parliament and the press
about whether Parliament should exercise tighter control over the CBC’s
activities and whether the Corporation ought to reflect official govern-
ment policy. Cook (1982) writes that: “In an exchange of letters between
chairman of CBC Board of governors, Leonard Brockington, and Prime
Minister King, King expressed some misgivings about the particular
program in question, but did give an assurance that the government
would not interfere in the internal programming policies of the CBC.
The CBC, however, became more cautious. The weekly commentary
program, which broadcast the viewpoint of one speaker each week,
was replaced with a new forum series where several speakers debated
in each program” (ibid., 13-14; see also Peers 1969, 266—67).
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There was also heated discussion during this period on the issue
of buying radio time to broadcast opinions about a controversial topic.
The ensuing debate revealed a number of inconsistencies in the CBC’s
policy concerning the sale of air time to individuals (Cook 1982, 13-14;
Peers 1969, 266-67). The deliberations sparked by these events even-
tually led to the 1939 publication of the CBC Statement of Policy with
respect to Controversial Broadcasting. This document established a
lasting distinction between political programming, around which an
entirely separate body of regulation developed, and controversial
programming in general (Boyer 1983).

Published in July 1939, the CBC statement (cited in Baum 1970, 164)
repeated many of the standards upon which prior decisions had been
based. It is a significant document in that it sets out the principles that
still apply today to the treatment of controversial topics. Among them
is the idea that the airwaves are an appropriate medium to use to stim-
ulate the discussion of controversial issues. The policy statement stressed
that the most effective way to preserve freedom of expression is to allow
the greatest number of diverse and conflicting opinions to be voiced.
Therefore, according to the document, all the major viewpoints should
be presented in an equitable, if not equal, manner. It is not surprising,
then, that the statement rejects the idea of selling air time to individuals
and warns the CBC to resist any attempt to regiment programming.

The war years were marked by a number of debates about whether
the CBC should espouse government policy in all respects during
wartime (Ellis 1979, 25). Similarly, the frequent attacks on the CBC by the
Quebec clergy gave rise to much debate in Parliament throughout
the 1950s (Beke 1970, 110).34 None of the reports on these matters,
however, resulted in any amendments to the basic principles enunci-
ated in the 1939 policy statement.

With the passage of the Broadcasting Act of 1958, the power to
oversee and regulate broadcasting was transferred to the Board of
Broadcast Governors (BBG), an organization independent of the CBC.

In 1961, the Board of Broadcast Governors published Circular
No. 51 — White Paper on Political and Controversial Broadcasting Policies,
which essentially restated the principles of the 1939 policy developed
by the directors of the CBC. Following that example, the BBG policy was
based on the following four principles:

1. The air belongs to the people, who are entitled to hear the prin-
cipal points of view on all questions of importance.

2. The air must not fall under the control of any individual or groups
influenced by reason of their wealth or special position.
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3. The right to answer is inherent in the doctrine of free speech.
4. The full interchange of opinion is one of the principal safeguards
of free institutions. (BBG 1961, 7)

From these principles, the Board drew the corollary that the best
safeguard of freedom of discussion is a policy that permits opportunity
for the expression of varying points of view. The general nature of the
Board’s policy is clear in the following excerpt from Circular No. 51:

In accordance with its policy of resisting any attempts to regiment
opinion or to abuse freedom of speech, the Board lays down no specific
rulings covering controversial broadcasting. The Board itself supports
the policy of the fullest use of the air for:

(a) Forthright discussion of all controversial questions;

(b) Equal and fair presentation of all main points of view; -

(c) The discussion of current affairs and problems by informed author-
itative and competent speakers.

Broadcasting is a changing and evolving art and no fixed and perma-
nent criteria can be set down for the best method of presenting contro-
versial material. (BBG 1961, 8)

Circular No. 51 continues to be an essential text in the field of policy
governing controversial programming in Canada (CRTC 1977).35 Some
of its principles were later adopted and refined by the CRTC.

The Board of Broadcast Governors was not directly involved in the
furore surrounding the program “This Hour Has Seven Days.”
Undoubtedly one of the most controversial shows ever broadcast, “This
Hour Has Seven Days” was a public affairs program that distinguished
itself by incisive, satirical and occasionally irreverent discussion of
current events. Interviews were conducted with a powerful dose
of emotion, and the writers sought to break free from the CBC’s prevailing
programming code. The Crown corporation’s management had expe-
rience mainly in radio and were ill at ease with the visual coverage of
delicate subjects; when they decided to cancel the program, it was consid-
ered an act of censorship on their part. As well, CBC management seemed
more than anything to be concerned about the debates that certain
episodes of the series had touched off in Parliament (Cook 1982, 25).

For their part, the writers and hosts of “This Hour Has Seven Days”
believed that CBC public affairs programs should present a critical view
of Canadian culture and society (Cook 1982, 25). The parliamentary
committee studying the matter criticized the senior administration of
the CBC, reminding them that neutrality does not have to add up to
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dull programming. Program producers were encouraged to retain their
own style while at the same time watching out for any biases that might
creep into the discussion of controversial issues (Peers 1979, 347-48).

“This Hour Has Seven Days” heralded the introduction of a notion
of balance that was quite distinct from the objective treatment standard
understood to mean “fairness” in reporting and broadcast commen-
tary. Carscallen describes the new concept of balance that took root
during this period:

The interpretation of “balance” in public affairs programming there-
fore became more relative and contingent than the ideal-type balance
which senior management imagined could be achieved. The concept
of “fair comment” was substituted for “balanced comment.” The staff
conceived of the public affairs program as balanced over a period of
time but not necessarily within one program series. They believed
that the Establishment’s values should be challenged; hypocrisy should
be revealed; the underdog should sometimes be championed; illu-
sions should be stripped away; that the individual Canadian had a
right to see what was happening in the society in which he lived so
that he might more realistically make social and political decisions.
(Carscallen 1966, 14041 in Cook 1982, 25)

In time, another program provided an opportunity to set out guide-
lines for producing and broadcasting reports on controversial topics: it
was called “Air of Death” (Squire and Stepinac 1969).

On 22 October 1967, the CBC English television network broadcast
a program dealing with pollution in the Dunnville-Port Maitland region
of Ontario, near Hamilton. The documentary dealt with fluoride emis-
sions from the Electric Reduction Co. plant. The program showed that
the fluoride emissions were responsible for killing hundreds of cattle,
destroying crops and endangering human lives. The tone and content
of the broadcast sparked public debate. From its inception, the CRTC
undertook to inquire into the way the CBC assumed its responsibilities
during the production and broadcast of “Air of Death.” The Committee
appointed by the CRTC3® was given the mandate not only to hold public
hearings in connection with the program itself, but also to assist the
CRTC in developing a policy for controversial programming. The terms
of reference stated that the Committee “would determine measures
taken by the CBC for the maintenance of high standards of public infor-
mation in preparation, production and broadcasting of the program”
(CRTC 1970, 1). According to the CRTC, one of the purposes of the hearing
was to allow the CRTC to help develop standards of public information
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in broadcasting, “including the need of balanced opportunity for the
expression of differing views on matters of public concern” (ibid.).

The Committee expressed its general opinions in the form of
“thoughts” in connection with several important aspects of informa-
tional programming on radio and television.3” For example, the
Committee observed that the concepts of “high standard” and “balance”
expressed in the 1968 Broadcasting Act, and the CRTC’s supervisory
powers must not, “in the case of informational programming, result in
a curb or limitation in the television medium’s search for ways and
means of describing those problems which are of common interest and
concern to the public” (CRTC 1970, 14). The Committee recommended
to the CRTC that it make every effort to encourage station managers,
producers and directors to put their talent toward creating such
programs. The Committee also suggested that broadcasting organiza-
tions should adopt their own policies relating to the preparation, produc-
tion and broadcast of documentaries; in view of the visual impact of
television broadcasts and the intense response they evoke from their
audience, the Committee stated that broadcasters might want to rethink
their internal supervision procedures.

Such procedures should enable station management to perform
internal checks and monitoring of the progressive phases of produc-
tion before the documentary becomes a fait accompli and changes can
no longer be made. The Committee goes so far as to say that: “It is not
sufficient for a broadcasting organization to satisfy the collective respon-
sibility which it freely acknowledges it has with respect to all program-
ming, unless, in the course of production of a program, senior officials
are available to act in the dispassionate role of a referee, to balance the
natural involvement of persons identified with a particular program”
(CrTC 1970, 15).

The concept of balance set out in section 3 of the Broadcasting Act,
1968, as interpreted by the CRTC Committee, does not mean that every
program must present all sides of an issue. What is important is that
controversial issues be dealt with fairly and honestly within program-
ming as a whole. Nor did the Committee see the concept of balance as
implying any duty to give equal attention to all viewpoints contrary
to the one advanced in a given program. The Committee’s concern was
that any controversy regarding the existence or gravity of a problem
dealt with in a broadcast be identified clearly and explained fairly.

After issuing several warnings against the use of certain methods
in the presentation of controversial subjects, and after urging broad-
casters to bring matters of public interest to the audience’s attention
without resorting to hyperbole, the Committee concluded that such
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matters should not be resolved by over-regulation, but by the recog-
nition by broadcasters that their audience is sophisticated and willing
to hear a range of opinions.

In its public notice concerning a complaint lodged against radio
station CHNS Halifax, the CRTC censured a broadcast licensee for not
having taken steps to allow opposing points of view to be expressed on
a matter of public concern (CRTC 1972). CHNS had broadcast an edito-
rial during the course of which certain organizations, allegedly funded
by money collected in a fund-raising march called Miles for Millions,
were compared to the Front de libération du Québec (FLQ). It was even
suggested that some of the funds so raised would end up in the hands
of supporters of Cuba’s Fidel Castro. These comments were made a
few days after the FLQ had committed acts that threw the country into
a serious political crisis and led the government to invoke the War
Measures Act.

At 8:20 AM on the same day, five minutes after the editorial, the
station invited the organizers of the march to debate the matter with
the author of the editorial in an open-line show scheduled to begin at
8:30 AM. During the program, the organizers of the march expressed
their views. The CRTC said in its announcement that: “Where a broad-
cast commentary constitutes an attack on an organization which will
have an immediate and profound effect on the plans or objectives of the
organization, exceptional care will be required to ensure that the organ-
ization is given an equitable opportunity to present its views” (CRTC
1972, 3).

In addition to granting air time to the organizers, the station should
have provided the organizers with “a copy of the material to be broad-
cast and a notice of the times it was to be aired” (CRTC 1972, 3) before
the broadcast. The Committee concluded that, in failing to take “these
or similar measures,” CHNS had breached its duty to provide equitable
opportunity for the expression of differing views regarding matters
of public interest. In this case, therefore, not only should the station
have granted air time to the organization it was criticizing, which it did,
it should have gone further and given the organizers the opportunity
to know the substance of the attack in advance. The impact of the deci-
sion is, of course, tempered by the fact that the CRTC reminds licensees
that “whether a breach of this duty [imposed by the Broadcasting Act]
has occurred will depend on the circumstances of each case” (ibid.).
Nevertheless, the decision expands to a surprising degree the notion
of balance and even the “right of reply,” as it is referred to in some
jurisdictions.

The public notice concerning CHNS determined a duty a posteriori.
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Until that time, none of the regulations or public notices and decisions
of the regulatory agencies had ever mentioned a duty to warn a person
or organization about the tenor of an editorial comment before it is
broadcast. It is possible, however, to infer such a duty from the terms
of section 3(d) of the 1968 Broadcasting Act, wherein broadcasters should
provide a reasonable, balanced opportunity for the expression of
differing views on matters of public concern. The Commission very
likely relied on this principle to come to its conclusion that, in the CHNS
case, the station had not fulfilled its duty. Unfortunately, this fact is not
made clear. Morris criticizes this aspect of the decision:

Another disturbing aspect of the CHNS announcement is that the CRTC
saw fit to censure a licensee for violating general and somewhat vague
principles, not stipulated standards of conduct. Licensees in the U.S.
at least have the guidance of a fairly specific doctrine and a long series
of decisions to guide them, even though unexpected quirks ... are
occasionally inflicted upon them ... The BBG-CRTC refusal to set out
definite but flexible guidelines worked to the detriment of a licensee
in this case. (1972, 34-35)

Broadcasters worried about the impact the outcome of the CHNS case
would have on their programming decisions. There was a debate on
this matter at the 1972 conference of the Canadian Association of
Broadcasters (ibid., 46, appendix B).

In its 1974 CBC network licence renewal decision (Radio 1974), the
CRTC reiterated the importance of paying great attention to standards
of professional broadcast journalism, including the rules of debate, the
right to reply and the requirement of evidence in support of assertions
broadcast in public. The Commission repeated that the Canadian people
had the right to receive accurate information and informed commen-
tary on all sides of important questions of public concern. Since then,
the CBC has consolidated its program policies and has even published
statements of “journalistic policy” (CBC 1982).

The 1977 Report on Issues Raised by CFCF’s Anti Bill 22 Campaign
(CRTC 1977) was published in response to a Montreal radio station’s
active campaign against Quebec’s language legislation. Following an
analysis of CFCF’s programming, in which the CRTC found that the station
had failed to provide adequate balance in its programs dealing with
the controversy over the legislation, the Commission called CFCF to a
licence renewal hearing to allow it to explain how it perceived its
programming responsibilities during the campaign and how it consid-
ered that it had met its responsibilities.
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The objective of the Report on Issues Raised by CFCF’s Anti Bill 22
Campaign was “to encourage and stimulate broadcasters to experiment
with and find new approaches, formats and standards for controver-
sial programs” (CRTC 1977, 1). Broadcasters were reminded that final
responsibility for programming rests with them. The report was intended
to outline some general issues arising from that particular case and to
recall a number of fundamental principles that “apply to all broadcast
licensees in the exercise of their responsibility when dealing with contro-
versial subjects requiring a reasonable and balanced opportunity for
the expression of differing points of view” (ibid., 2).

Although it was in line with previous policies relating to contro-
versial programming, the CFCF-Bill 22 report is certainly the most
complete statement issued by the CRTC on these matters.

The first argument advanced by the CRTC was that radio frequen-
cies are public property: “the operation of a broadcasting undertaking
constitutes a public trust that must be used in the public interest and
on behalf of the public which the undertaking is licensed to serve”
(CRTC 1977, 8). In return for conferring this trust on a private enterprise,
the public expects to receive full information on matters of public
concern. Before setting the corollaries of this basic principle, the CRTC
states further that: “The broadcaster’s duty which flows from this is
twofold: to devote a reasonable amount of broadcast time to the coverage
of public issues; and to cover controversial issues of public importance
fairly by providing an opportunity for the presentation of contrasting
points of view. The proper exercise of this duty is critical to the demo-
cratic process” (ibid.).

According to the CRTC, the public’s right to receive programming
that provides a reasonable, balanced opportunity for the expression of
differing views on matters of public concern supersedes the licensee’s
right to freedom of expression. This is so even though, subject to the eval-
uation of the supervisory agency, the licensee is responsible for deter-
mining what is reasonable, what constitutes balance, which matters
are of public concern and which views deserve to be aired. The CRTC
reserves its right to review the broadcaster’s decisions when it writes
that: “The Commission may require reconsideration on the basis of the
public’s right to receive programming which deals fairly and adequately
with controversial issues. It is the denial of this right by a broadcaster
which is a form of censorship” (CRTC 1977, 9).

However, it is up to the broadcaster to judge, according to his or
her editorial policy, what constitutes controversy. Deeming them of
continuing relevance, the Commission reiterates the words of the
Board of Broadcast Governors, according to whom broadcasting is a
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changing and evolving art for which no fixed criteria and methods
can be established.

The broadcaster’s duty as described in the CFCF-Bill 22 (CRTC 1977)
report is very similar to the description of the twofold American fair-
ness doctrine. Therefore, it is safe to conclude that the fundamental
principles of the fairness doctrine apply in Canada. They are not enforced
in Canada, however, in the same way as they are in the United States.

The CRTC recalled the fundamental principles on controversial
programming in its 23 September 1987 public notice, Election Campaign
Broadcasting. It set out the premises of its various policy statements in
that regard:

(a) CRTC regulation, as a general rule, should not constrain or inhibit
the ways and means of presenting controversial issues.

(b) Broadcasters have a responsibility to become involved in contro-
versial issues of public concern.

(c) Broadcasters should devote a reasonable amount of air time to
the coverage of controversial public issues and should provide
an opportunity for the presentation of differing points of view.

(d) The public, through the presentation by broadcasters of the various
points of view in a fair and objective way, should be placed in a
position to make its own informed judgement on controversial
issues.

(e) Itis for the broadcaster in the first instance to determine what is
a reasonable balanced opportunity for the expression of differing
views, subject to review by the Commission. (CRTC 1987d, 7-8)

These general principles have occasionally been analysed, as in the case
of the concept of controversy and the responsibilities of broadcasters
when dealing with controversial subjects. Some kinds of broadcasting,
like political programs and political party messages, are by definition
controversial and are subject to specific regulations.

In its 23 September 1987 notice covering election campaign broad-
casting, the CRTC explained that: “Throughout the history of broad-
casting in Canada, licensees, as part of their service to the public, have
been required to cover elections and to allocate election campaign
time ‘equitably’ to all political parties and rival candidates” (CRTC
19874, 1).

This obligation is perceived as an inherent part of the duty to ensure
that the public is fully informed so that it can make an enlightened choice
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from among the various parties and candidates. It is a fairly obvious
application of the balance principle in paragraph 3(d) of the Broadcasting
Act, 1968, and section 3(1)(i)(i) of the Broadcasting Act of 1991.

The CRTC’s approach to election campaign broadcasting is based
on the principles of flexibility and recognition of the fundamental
responsibility of broadcasters. This approach is a flexible regulatory
technique that allows the broadcasters the discretion to exercise their
responsibilities, even if this means that the regulatory authority has to
intervene to suggest guidelines or to assess conduct a posteriori. The
Commission’s most recent policy statement on election campaign broad-
casting attests to that fact: “It is desirable to vest in its individual licensees
the widest possible responsibility for determining and achieving fair
treatment of issues, candidates and parties during elections in their
respective service areas” (CRTC 1988a, 2).

In addition to flexibility, the CRTC favours an approach character-
ized by reference to the rights of the public.

In addition to its general power, under paragraph 10(1)(c) of the 1991
Broadcasting Act, to make regulations respecting “standards of programs
and the allocation of broadcasting time for the purpose of giving effect
to the broadcasting policy set out in subsection 3(1),” the CRTC may
make regulations respecting: “the proportion of time that may be
devoted to the broadcasting of programs, including advertisements or
announcements, of a partisan political character and the assignment
of that time on an equitable basis to political parties and candidates”
(Canada, Broadcasting Act, 1991, s. 10(1)(e)).28

The concept of a “partisan” broadcast has been studied in R. v.
CFRB Ltd. (1976). According to Mr. Justice Arnup of the Ontario Court
of Appeal, it is not necessary for a program to be explicitly sponsored
for it to qualify as partisan; he explained that it is sufficient that the
message conveyed by the broadcast be intended to favour a particular
party or candidate: “In my view, a partisan broadcast is one intended
to favour one candidate over the other or others, in an election, or to
favour one point of view over another, in a referendum. The broadcast
need not have a political sponsor, nor need there be a connection between
the speaker and any political party or recognizable faction” (ibid.,
390-91).

This case dealt with an editorial that favoured a particular candi-
date. It must be concluded that the title and nature of a program do
not determine its partisan character. Instead, the partisan content of
the program must be deduced from the remarks broadcast.

In R. v. CBC, CTV and Global (1991), the court concluded that a tele-
vised leaders debate is not a partisan broadcast.
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The golden rule in this area, it would appear, is the principle of
equitable treatment. The Radio Regulations, 1986 (s. 6) and Television
Broadcasting Regulations, 1987 (s. 8) state: “During an election period, a
licensee shall allocate time for the broadcasting of programs, adver-
tisements or announcements of a partisan political character on an equi-
table basis to all accredited political parties and rival candidates
represented in the election or referendum.”3?

In federal and provincial elections, the CRTC publishes guidelines
intended basically to remind licensees of their statutory duties and to
convey to them the CRTC’s interpretation of the following principles:

* Radio and television station licensees shall log as advertising mate-
rial any paid broadcast of a partisan political character which,
including the identification of the sponsor and the party, if any, is
two minutes or less in duration ...

¢ Licensees are not obligated to offer free time for broadcasts of a
partisan political character to political parties and candidates.

* The allocation of time among political parties and candidates for
broadcasts of a partisan political character is to be arranged between
political parties and candidates and licensees on an equitable basis
both qualitatively and quantitatively ...

¢ For the purposes of the above-mentioned sections, in reviewing
the allocation of time, the Commission will take into account all
broadcasts in which political partisans may have appeared.

¢ Any broadcasting personality who is a candidate for election and
continues his or her broadcasting during the campaign is consid-
ered by the Commission to be receiving an inequitable advantage
unless the licensee of the broadcasting undertaking on which such
candidate appears agrees to provide similar opportunity to the
candidate’s opponents. If similar facilities are not provided,
the Commission considers that such candidates receive publicity that
is not available to their opponents and therefore requires that these
candidates discontinue their broadcasting activities until after the
election. (CRTC 1987¢, 1-2)

In Circular No. 334 - Political Broadcasting — Complaints re: Free Time
and Editorial Time Allocations, the CRTC stressed that “once a licensee
chooses to give free time, it must allocate some time to all political
parties which are duly registered under the applicable legislation” (CRTC
1987a, 7).

The principle of equitable allocation is the crux of all the CRTC’s
related directives and recommendations, but it does not mean “equal



97
REGULATING ELECTION CAMPAIGN BROADCASTING

time.” As Mr. Justice Walsh pointed out in Turmel v. CRTC, “certainly,
if it had been intended that all applicants be given equal time, the word
[used in legislation] would have been equal” (1981, 415). In the Turmel
case, the applicant sought to obtain information regarding the process
used by broadcasters to determine the allocation of free air time to
candidates.

In Turmel v. CRTC (1983), the plaintiff applied for a mandamus
order against the CRTC to force it to prevent Bushnell Communications
from broadcasting, free of charge, a political debate in which only three
of the four candidates were invited to participate. The application was
made on the grounds that such an allocation of time was contrary to
paragraph 9(1) of the CRTC’s Television Broadcasting Regulations. The
plaintiff claimed that, if there were insufficient time for every candi-
date to be heard, the equitable solution in that case would be to draw
lots rather than allow the broadcaster to decide which candidates were
worthy of air time and to exclude the others.

While admitting that such an approach had its merits, Mr. Justice
Walsh stated that the court was in no better position to judge what is
a fair allocation of the time than a broadcaster, and was in fact probably
less so and less likely to be well informed as to the political trends in
any given election (Turmel 1983, 7). Indeed, the courts regularly express
their reluctance to assume the role of the regulator in such matters
(Trieger 1989, 277).

Using policy directives, the CRTC can regulate the means of deter-
mining whether the treatment of a particular candidate corresponds
to the fairness standard, and has also designed its policies to ensure
that this standard is upheld.

Despite the more demanding nature of their mandate, community
stations do not enjoy the benefits of any relaxation of the rules, and
have a responsibility that is identical and equal to conventional broad-
casters for balance in programming (CRTC 1988b, 9-12).%0 In its state-
ment of policy, Balance in Programming on Community Access Media, the
CRTC recognized that the special mandate that has been imposed on
community radio stations to develop the maximum number of inno-
vative programs that differ from those provided by other broadcasting
operations in the community is such that these stations should also
“seek out differing views more frequently even though they often
operate with limited resources” (ibid., 7).

Community television operates via the community channel
distributed by the cable television operation. Cable television operation
is subject to the same obligations as other broadcasting operations, espe-
cially those set out under section 3(1)(k) of the Broadcasting Act, 1991,
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which states the principle of responsibility to be held by businesses that
hold licences for the programming they broadcast.

Cable broadcasters consequently assume responsibility for the
messages they transmit (CRTC 1979, 6). The hybrid character of cable
companies, however, poses special problems regarding the designa-
tion of responsibilities. Telecommunications operations, with which
cable operations are sometimes affiliated, are essentially not respon-
sible for the content of their messages. However, from their status as
broadcasting operations, cable operations have inherited responsibility
for the messages they transmit through community channels.

As a result, cable operators are responsible for the content of
community programming, even if the CRTC defines community televi-
sion in terms of public participation, advocating equitable public access,
and attempts to establish a spirit of cooperation among those involved.
The ultimate and effective control of a community channel belongs to
the cable operator.

Starting in 1971, the CRTC stated that “the licence holder for a cable
television system must assume responsibility for the services provided
by a channel reserved for local programming” (CRTC 1971, 16). In 1975,
the CRTC reiterated its policy. It required the formation of consultative
groups of citizens to advise and assist the licence holder in operating
the community channel “without diminishing the licensee’s ultimate
responsibility for the programming being distributed” (CRTC 1975, 5).

The CRTC has consistently refused to modify this policy, despite
pressure from some groups. In 1984, the Canadian Cable Television
Association (CCTA) asked the CRTC “to explore means by which the
ultimate responsibility for access programming could be shared with
community producers” (CRTC 1984a, 1). The CRTC rejected this request
because “responsibility for all licensee-originated programming,
including access programming, must rest with the holder of the licence,
and that this responsibility is not one which can be transferred or
shared” (ibid., 5). This position was reiterated in 1988 in the policy
statement regarding balance in programming in community media
(CRTC 1988Db).

Section 14 of the 1976 regulations, which required licence holders
to provide a reasonable and balanced opportunity for the expression
of differing opinions on matters of public concern, has not been taken
up in the Cable Television Regulations, 1986. The deletion of this section
does not, however, release licence holders from this obligation, because
the terms of section 3(1)(7)(i) of the Broadcasting Act, 1991 still cover
this principle. Generally, each broadcasting operation must conform
to the requirement of balance within its own programming; however,
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only that portion of programming dealing with issues of public concern
must be balanced. This balance must be achieved throughout the
programming as a whole provided by the operation during a “reason-
able” period, rather than during a particular broadcast. Moreover,
achieving balance does not necessarily mean granting an equal amount
of time to each point of view. It means, rather, that various points of
view should be presented during regular programming, during a
“reasonable” period of time (CRTC 1988b, 3—4). The CRTC considers that
each licence holder is responsible for deciding whether an issue is of
public concern, as well as how to attain balance in programming.

In September 1988, the CRTC also devoted its attention to the issue
of applying its policy regarding balanced programming to commu-
nity media, such as community and student radio stations, as well as
community channels distributed by cable operators (CRTC 1988b). The
CCTA wanted “to apply to community programming a slightly less
onerous interpretation of the words of subsection 3(d) of the Act
relating to balanced programming than it applies to programming
produced by, or for the account of, over-the-air broadcasters” (ibid.,
6). The CCTA considers that the CRTC, by encouraging community access
through a community channel, assigns a role to a cable television oper-
ator that is essentially different from the role assigned to a conven-
tional broadcaster. According to the CCTA, this requirement for access
to community interests implies that “persons presenting points of
view on matters of public concern are ‘volunteers,” or persons who
have requested access to the facilities in order to express their views,
whereas for over-the-air stations the on-air personnel are usually
employees” (ibid.).

However, the CRTC refused to modify its balance requirements for
community media, given that all licence holders have an equal and
identical responsibility imposed on them by the Broadcasting Act of
1991, and that this responsibility was accepted, from the beginning,
when licences were granted. The CRTC does recognize that striking a
balance on issues of public concern is more difficult for those licence
holders whose mandate is to provide community access to the airwaves.
But this difficulty does not, however, necessitate different treatment
for these licence holders at the cost of restricting access to the airwaves.
The CRTC describes its position: “Nonetheless, while not wishing in any
way to discourage access to the broadcasting system by a wide variety
of community groups and individuals, the Commission wishes to stress
that it expects these licensees to continue to play an important role in
providing a forum for the expression of differing views on matters of
public concern” (CRTC 1988b, 8).
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The CRTC also suggests certain mechanisms to encourage the
achievement of balance by licence holders whose programming is
based on community access, as well as by all broadcasters dealing with
controversial issues (CRTC 1988b, 9-12). The CRTC reiterates, first of all,
that the licence holder is responsible for determining which questions
are of public concern, and for producing programs that will guarantee
that the questions will be dealt with in an equitable manner. The licence
holder can remind the public of the role played by access to the station
or the channel through a regularly broadcast notice and at times when
there is a large audience; the notice can state the responsibilities of the
broadcaster regarding community access to programming, and
the means used to achieve this.

Registration for scheduled “platform” or “public comment” broad-
casts may provide the public with an opportunity to express various
opinions on controversial issues dealt with during other broadcasts
produced by the licence holder, but without releasing the licence holder
from the responsibility regarding balance, if no individual takes the
opportunity to respond. Even if licence holders are not responsible for
doing so, they may choose to provide access to the airwaves to persons
with complaints, so that such persons may present their viewpoints at
a time when there is a reasonable possibility to be heard. Even there,
the licence holder is not released from responsibility for balance if the
complainant refuses the offer. The licence holder must seek groups or
persons who have opinions that differ from the opinions expressed
during a broadcast dealing with questions of public concern and provide
them with an opportunity to express their point of view. If these mech-
anisms do not provide balance regarding a particular question, the CRTC
suggests that the licence holder use his or her own resources to produce
or purchase programming that meets the requirement of balance. The
use of one of these mechanisms does not, however, release licence
holders from their obligation regarding balance.

Cable broadcasting operations also have specific regulatory obli-
gations regarding partisan political programming distributed on
community channels. Section 15 in the CRTC’s Cable Television
Regulations, 1986 stipulates that: “Where a licensee provides time on
its community channel during an election period for the distribution
of programming of a partisan political character, the licensee shall
allocate that time on an equitable basis to all accredited political parties
and rival candidates.”

Cable operators are, in consequence, responsible for providing
equitable access to community television channels.

The Commission imposes on cable operators — with respect
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to the community channel — the same programming obligations as
conventional broadcasters, namely, final responsibility for program
content, including the requirements of balance and high quality. For
programming in general, however, the CRTC assigns a different mandate
to cable broadcasters than to conventional broadcasters. Unlike conven-
tional broadcasters, cable operators, through the community channel,
have an obligation to ensure community access and control this access.
It can be claimed that, owing to this fact, cable television operators have
greater programming obligations than do conventional broadcasters;
however, there is a certain degree of risk that a cable operation might
sacrifice access to the community channel, claiming the need to fulfil
its responsibility for balance, quality and liability for content.

The CRTC’s policy regarding responsibility for community chan-
nels might appear contradictory in some ways. On the one hand, access
to community channels is encouraged, and the CRTC tries to make these
channels a special facility for expression by citizens and even fringe
groups, but on the other hand, the CRTC resists efforts to implement
this policy effectively. In the 1975 statement, for example, the CRTC
encouraged “the use of [community channels] for unusual ideas and
opinions on the broadest range of subjects” (CRTC 1975, 5). This policy
loses some of its force when it is contrasted with the ultimate respon-
sibility for the content of the message. Would a cable distributor risk
broadcasting a program dealing with a controversial subject?
Distributors would instead prefer to broadcast a game played by the local
hockey team. There are also doubts as to the real impact of the CRTC’s
policy designed to ensure that cable broadcasters provide “the maximum
opportunity for the community to see live programming” (ibid.). With
this policy, the CRTC intended that community channels broadcast live
reports on sessions of municipal councils, community debates and
public discussions. The intent was to provide the community with a
democratic instrument, but the cable operator retained a veto, a right
of censorship over the programming. The cable operator judges the
content of the broadcasts, and may refuse access to the airwaves, on
the grounds that it has legal responsibility for all program content.

Examination of the decisions rendered by the CRTC reveals some
contradictions regarding responsibility. In 1987, when an application
to renew the broadcasting licence of a cable operator was being consid-
ered, the Commission asked the operator to attend a public hearing
in response to allegations that the CRTC felt were “serious” (K-Right
1987). The operator had proposed charging an access fee of $100 to a
citizens’ club that wanted to broadcast its annual bingo game over the
community channel. The club refused payment, as it had already made
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several contributions to the licence holder, and intervened before the
CRTC to oppose the renewal of the broadcasting operator’s licence.
Even though the operation could not provide suitable information
regarding its activities and its performance, the CRTC renewed the licence
for a six-month period. The Commission required that the broadcaster
submit a report concerning “details of its community programming
expenses and the use of volunteers, the programming schedule of the
community channel, whether presentations on that channel are live,
tape-delayed or repeats, and projected capital expenditures related
to its proposed system upgrade and improvements in service, as well
as a firm timetable for the implementation of such improvements”
(ibid., 4). As for the allegations concerning the restrictions on the commu-
nity channel, the CRTC clearly affirmed that there had been a violation
of its regulations and its policies: “With respect to the intervention and
the issue of community channel access, the Commission wishes to reaf-
firm that the imposition of a fee for access by any individual or commu-
nity group to the community channel is unacceptable and contrary to
its cable television policies and regulations” (ibid., 4-5).

In this decision, the CRTC mentioned that it was powerless to control
the content of broadcasting: “At the same time, the Commission notes
that the programming distributed on the community channel is at the
licensee’s discretion and that the Commission has no power to dictate
to licensees the specific programming to be carried” (K-Right 1987, 5).
The CRTC subsequently encouraged the licence holder to come to an
agreement with the community group to settle their differences on the
basis of goodwill.

This decision reflects the contradictions between the policy covering
access to the community channel and the principle of responsibility.
Responsibility has devolved to the licence holders, and the licensees
have, as we have seen, the obligation to “provide local community
information,” “permit the expression of ideas” and “seek out individ-
uals who have common interests.” The CRTC itself noted, however, that
it was not within its powers to control access to the media. The cable
operator could justify its failure to meet an obligation on the grounds
that it was responsible for the content of the broadcast. If this short-
coming is combined with other violations of the cable operator’s obli-
gations, the licence held by the operator may, in the worst case, be
renewed for only a short term. In any event, by holding a licence, the
operator would retain its status and right of censorship.

Some cable distributors, however, show initiative and dare to get
involved in controversial programming. A 1985 decision is a case in
point. Rogers Cable TV Ltd., one of the biggest cable television distrib-
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utors in Canada, regularly broadcasts an open-line television program
over its community channel. The Mayor of North York, a municipality
in Metropolitan Toronto, hosts the show. During a public hearing, one
participant, a member of the Municipal Council of North York, was
very concerned about how the host dealt with controversial issues and
issues of public interest (Rogers 1985, 529). According to the intervener,
the Mayor presented a partisan point of view: “The Mayor chooses to
use his show for personal abuse and partisan political purposes, not
community discussion of civic issues” (ibid.). She referred to the licence
holder’s obligations arising from section 3(d) of the Broadcasting Act,
1968 and sections 13(1) and 14 of the old Cable Television Regulations.
These regulatory obligations dealt with the equitable distribution of
time devoted to partisan political programming and balance in the
expression of various opinions on subjects of public concern.

At the hearing, Rogers Cable assured the CRTC that, during the 11
years that this very popular broadcast had been on the air, it had “made
every reasonable effort to provide the community of North York, and
particularly City Council members, with an opportunity for rebuttal,
to ensure presentation of a balanced viewpoint” (Rogers 1985, 529-30).
The CRTC based its response on the concept of high standard: “the
Commission considers that controversial issues which are debated on
an open-line program demand exceptionally careful treatment on the
part of the licensee to ensure fairness, balance and high standard of
programming in accordance with paragraph 3(d) of the Broadcasting
Act” (ibid., 530).

In this decision, the CRTC stated that it was satisfied by the commit-
ment on the part of Rogers Cable to allow for the expression of differing
viewpoints, when necessary. The Commission also emphasized, as a
warning, the responsibility of the licence holder for the programs it
broadcasts.

Because community television has become a community cable
channel, its status is dependent, to some degree, on cable operators.
Through its choice of medium, the CRTC made this decision. The cable
operator holds the broadcasting licence, along with the legal responsi-
bility that this involves. We are still a long way from defining a third
sector in the Broadcasting Act. In the absence of official recognition of the
community sector, it might be useful to recognize community television
associations, which have been attempting to survive for years. There
were 33 such associations in Quebec at the beginning of 1986, and four
were in the process of being formed (Canada, Task Force 1986a, 496).
This is still a very low number, considering that there are currently 144
cable television operations in Quebec. Recognizing these associations



104
ELECTION BROADCASTING IN CANADA

could help to stimulate the development of community television.

The Caplan-Sauvageau report noted the urgency of reviewing
regulations “to put community television on a firmer footing” (Canada,
Task Force 1986a, 502). During public hearings before the Caplan-
Sauvageau Task Force, the Regroupement des organismes commu-
nautaires de communication du Québec called for the granting of
licences to associations. It wanted each community television associa-
tion to be granted “official beneficial and legal status distinct from that
of cable operators” (ibid.). The Task Force recommended that “the CRTC
... license community television associations on terms similar to those
developed for community radio stations” (ibid., 502). However, the
Task Force does not deny the potential contribution by cable television
broadcasters, and it recommends that “cable system operators who
themselves program community channels ... be licensed as community
broadcasters” (ibid., 503).

These two recommendations would have shaken up the commu-
nity television sector and would certainly have given it a boost. With
regard to responsibility, and hence, public access, nothing has been
resolved, because the awarding of a cable distribution licence very often
signifies the granting of a “true right of censorship over all community
programs” (Trudel 1984a, 360).

Parliament has favoured an approach to broadcasting based on
the enunciation of very general standards, intended to guide the author-
ities in charge of regulating the day-to-day activities of the media. Many
provisions invoke concepts such as “balance” and “comprehensive and
varied” programming of “high standard.” The regulatory authorities
rely on these nebulous concepts and then proceed to take various
measures such as adopting regulations and determining licensing condi-
tions. Since these concepts are not defined anywhere, or are ill-defined
at best, and since they are always invoked implicitly, it has been
suggested that the courts and the Commission are liable to render arbi-
trary judgements (Finkelstein 1985, 90ff.).

Clearly, the danger is not as great as it was believed to be during
the first years of the application of the Canadian Charter of Rights and
Freedoms. It is now established that even though decisions of regula-
tory bodies, taken by virtue of broad enabling provisions, may be subject
to Charter review, such provisions will not thereby be invalidated.4!

When determining the proportionality of the means in relation
to the ends sought, the nature and operation of a regulatory mech-
anism must be assessed, which is more complex than the required
standards set out in the legislation. In a complex field characterized
by creativity and innovation, such as radio and television, it is reason-
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able to assert that only regulatory mechanisms founded on the
enunciation of standards accompanied by sweeping powers to a
specialized organization will be able to cope with the numerous
requirements and fundamental rights involved.

It would be inaccurate to say that the use of legislative standards
is too vague a technique to meet the requirements flowing from the
respect of fundamental rights. By examining the legal nature of stan-
dards and coming to a more precise understanding of their operation
in the context of the Broadcasting Act of 1991, one observes that they do
constitute a mechanism that is proportional to the multiple, complex
goals of this type of legislation (Trudel 198%b).

Al-Sanhoury attempted to define these standards in terms of what
they accomplish: “standards give an average measure of the extent to
which social conduct is likely to adapt to the particular circumstances
of any given hypothesis” (1935, 145). In an attempt to define the char-
acteristics of standards, Rials (1984, 44) notes that they do not consti-
tute the rule itself, but a means of formulating the rule in law. This
approach is perfectly suited to situations in which it might be difficult
to formulate a priori rules of conduct to be followed by those covered
by the legislation.

Characterized by its rapid development and essentially creative
nature, broadcasting is ill-suited to detailed regulation. By using stan-
dards, the law tries to provide an ideal measure of proper social conduct
for, say, the programs of each broadcaster. But such a measure must be
constantly adapted to circumstances so that it will be as proportional
as possible to the purposes it is meant to achieve. An imperative,
universal rule could prove so inadequate and arbitrary that it would be
useless in certain situations.

Standards, according to Rials, are “yardsticks of the norm” (1984,
43). Therein lies their specificity, but as well, their ambiguity. Normality
is in fact ambiguous. For instance, programming of high standard
prescribes what should be, or more precisely, the characteristics of what
should be. Legislators hope that, by using the standard, what they want
to see become the norm will prevail.

This is why standards, which are fundamentally undefinable,
provide a way of identifying the basic objectives the regulatory body
will try to embody in the norms that it develops. In radio and televi-
sion, these norms might relate to various issues such as the proportion
of advertising, journalistic standards and ways of presenting contro-
versial material. In any case, the regulatory body is ultimately respon-
sible for determining what constitutes, for example, balance, variety
and programming of high standard.
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Rials (1984) noted that it is not the indeterminateness of stan-
dards that opens the door to discretionary power, but their indeter-
minability. In other words, he showed that standards do not give rise
to discretionary power: the authorities in charge of enforcing them
are going to have to interpret them anyway. The lack of definition of
standards gives rise to interpretation.

The interpretation of concepts like balanced programming of high
standard necessarily involves passing some kind of judgement on the
conduct of broadcasters. Such judgements could not be made without
taking the facts of each case into account. Most standards are intended
to govern behaviour in complex situations; they are not, and probably
never can be, formulated with any precision. That does not make them
impossible to determine in given situations. How they are determined
will vary with time and circumstances, so a determination made on
one occasion will not necessarily constitute a valid precedent in other
circumstances.

Regulatory bodies must, therefore, go beyond the realm of law to
find criteria for good conduct as prescribed by standards. When the
reader is trying to ascertain the prescribed characteristics of certain
behaviours, the standard will often refer him or her to a different kind
of standard. For instance, when the Civil Code of Lower Canada states
that the “depositary is bound to apply in the keeping of the thing
deposited the care of a prudent administrator” (art. 1802), it refers the
reader to the norms and practices that prevail in the environment where
the contract is signed. In the same breath, the standard demands that
codes of proper behaviour from a specific environment be introduced
into the legal realm.

By prescribing standards, Parliament asks the regulatory body to
refer to the best professional practices of the industry to determine the
best ways of producing and presenting radio and television broadcasts
to the public. These are the practices that the standard must introduce
into broadcasting regulation.

Access to the Airwaves for Various Points of View Election campaign
broadcasting brings to the fore a classic dilemma in the law of elec-
tronic media in North America. Who has the ultimate duty of deciding
what shall be heard over the airwaves? Who can have access to the
airwaves? What events should the electronic media cover?

Lange illustrates the various facets of access in the electronic media:

The access question is nothing less than an inquiry into the proper
structure and purpose of the American press. More recently, however,
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the question has arisen in the narrower context of immediate confronta-
tions between the owners of the media and their gatekeepers, on the
one hand, and individual members of the public on the other. Thus,
a group of businessmen organized against the war in Vietnam demand
the right to air their views in sixty-second broadcast editorials.
Members of a clothing workers union propose to buy a page of adver-
tising space in a metropolitan daily newspaper to protest the impor-
tation of foreign-manufactured clothing. Individual citizens insist that
they be allowed to use the origination facilities of their community’s
cable television system to express their personal views on any subject.
In each case proponents of a point of view seek direct access to a
communications medium that they do not generally control. If access
is to be granted, some accommodation obviously is required among
interests that are likely to conflict. (1973, 1)

The rules of electoral broadcasting are the result of measures designed
to guarantee a certain amount of access to the airwaves for political
parties and candidates. Consequently, these rules circumscribe the
editorial freedom of broadcasters.

In Red Lion Broadcasting v. FCC (1969), the United States Supreme
Court found that such measures enhance and promote freedom of expres-
sion. Writing for the Court, Justice White explained that the public’s
right to freedom of expression and the broadcaster’s right to editorial
freedom can be reconciled by invoking the public’s right to hear different
points of view on the many aspects of life in society. Upholding the FCC’s
deregulation measures, the Court’s most recent decisions in cases similar
to Red Lion relied mainly on the power of the Commission to decide
what was in the public interest (Slansky 1985).

Thus, in its decision in FCC v. League of Women Voters, the U.S.
Supreme Court reiterated the principles of Red Lion Broadcasting v. FCC
(1969):

Finally, although the government’s interest in ensuring balanced
coverage of public issues is plainly both important and substantial,
we have, at the same time, made clear that broadcasters are engaged
in a vital and independent form of communicative activity. As a
result, the First Amendment must inform and give shape to the
manner in which Congress exercises its regulatory power in this area.
Unlike common carriers, broadcasters are “entitled under the First
Amendment to exercise ‘the widest journalistic freedom consistent
with their public [duties]’ ” ... Indeed, if the public’s interest
in receiving a balanced presentation of views is to be fully served,
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we must necessarily rely in large part on the editorial initiative
and judgment of the broadcasters who bear the public trust. (FCC
1984, 378)

Nevertheless, subject to measures that might be justified on the grounds
of the special nature of frequencies or the medium, the principle of the
editorial freedom of broadcasters continues to form the basis of the legal
framework of broadcasting. Consequently, there is no general right of
access to the airwaves. Canadian law seems to follow the same pattern.
In Trieger v. CBC (1989), M. Justice Campbell of the High Court of Ontario
observed that the U.S. courts have never recognized the existence of a
general right of access to the airwaves based on the constitutional guar-
antee of freedom of speech. In the context of a motion for an injunction,
he added that: “There is enough doubt on these points to require a full
trial to determine whether or not the right to free speech carries with it
in the circumstances of this case, the right to force the media to carry
anyone’s message to the public” (ibid., 282).

In CBS v. Democratic National Committee (1973), Justice Douglas of
the United States Supreme Court delimited the scope of state measures
that infringed on the editorial freedom of broadcasters: “Licensing is
necessary for engineering reasons; the spectrum is limited in wave-
lengths and must be assigned to avoid stations interfering with each
other ... The Commission has a duty to encourage a multitude of voices
but only in a limited way, viz., by preventing monopolistic practices
and by promoting technical divisions that will open up new channels.
But censorship or editing or the screening by Government of what licensees
may broadcast goes against the grain of the First Amendment” (ibid., 157,
emphasis added).

In Canada, Mr. Justice Walsh expressed himself in the same way
in National Indian Brotherhood v. Juneau (No. 3):

Reading the Act as a whole and in particular the sections to which I
have referred, I find it difficult to conclude that Parliament intended
to or did give the Commission the authority to act as a censor of
programmes to be broadcast or televised. If this had been intended,
surely provision would have been made somewhere in the Act giving
the Commission authority to order an individual station or a network,
as the case may be, to make changes in a programme deemed by the
Commission, after an inquiry, to be offensive or to refrain from broad-
casting same. Instead of that, it appears that its only control over the
nature of programmes is by use of its power to revoke, suspend or
fail to renew the licence of the offending station. (1971, 513)
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The editorial freedom of broadcasters is upheld in sections 2(3) and 3(c)
of the Broadcasting Act of 1991. Section 3(c) also states that those who
hold licences to operate broadcasting facilities assume responsibility for
what they broadcast. We cannot find any authoritative judgement that
recognizes the right of government to interfere with programming deci-
sions (see, however, Federal Liberal Agency 1989).42 Although public
authorities are qualified to regulate use of the airwaves, they cannot
supplant the licensees when the time comes to decide what to broadcast.

With that general proposition in mind, there is nothing prohibiting
Parliament from prescribing, in favour of candidates for election, more
specific rights to air time. In CBS Inc. v. FCC (1981, 2825), the United
States Supreme Court held that it was possible to grant a legislative
right of access in opposition to broadcasters without infringing on the
First Amendment.

In summary, it is possible to delimit the rights of broadcasters and
candidates in relation to a candidate’s request for air time. However, the
regulatory mechanisms used to delimit these rights must not unduly
infringe on broadcasters’ editorial freedom.

In CBS Inc. v. FCC (1981), the order was formulated permissively.
It provided, in effect, that a station could be penalized if it repeatedly
refused to give reasonable attention, in good faith, to access requests from
legally qualified candidates. The order prevented broadcasters
from adopting across-the-board policies that, although precise, are
likely to be arbitrary. The United States Supreme Court described the
way the order in question was interpreted and applied:

Broadcasters are free to deny the sale of air time prior to the commence-
ment of a campaign, but once a campaign has begun, they must give
reasonable and good-faith attention to access requests from “legally
qualified” candidates for federal elective office. Such requests must be
considered on an individualized basis, and broadcasters are required
to tailor their responses to accommodate, as much as reasonably
possible, a candidate’s stated purposes in seeking air time. In
responding to access requests, however, broadcasters may also give
weight to such factors as the amount of time previously sold to the
candidate, the disruptive impact on regular programming, and
the likelihood of requests for time by rival candidates under the equal
opportunity provisions of § 315(a). (CBS 1981, 2825)

However, the Court noted that such factors may not be invoked as
pretexts for denying access. To justify a negative response, broadcasters
must cite a realistic danger of substantial program disruption. To make
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it easier for the FCC to review such decisions, broadcasters must explain
their reasons for denial.

In Canada, candidates and representatives of political parties have
a right of access to the airwaves. The Canada Elections Act gives candi-
dates a right to paid or free advertising time. The duty to make polit-
ical broadcasting time available to political parties and candidates at no
charge flows from the principle that the airwaves are public property
and from the will to give candidates access to them.

As early as 1934, Mackenzie King had this to say about free access
to the public airwaves:

Radio ... plays such an important part in all matters affecting public
opinion that it would be quite proper that some provision should be
made whereby, for example, each political party which has a repre-
sentative following should be entitled to have broadcast, at the expense
of the state one or two addresses which would set forth its platform
or policies before the people. That I believe is the custom in Great
Britain itself and it might well be followed here. Apart from that I
think there ought to be some definite understanding that radio where
it is to be used for political purposes will be used in a manner which
will not give to one party which may happen to have more in the way
of financial backing than other parties, a larger use of that national
instrument. (Canada, Committee 1966, 362)

The Committee on Election Expenses (1966, 43) underscored the fact
that the use of radio and television constituted “the greatest contributing
factor to rising costs of campaigning” and that political parties and
candidates ought not to have to pay all these costs. Broadcasters, in
compensation for using the public airwaves, should encourage the
expression of political viewpoints by providing some free air time as a
public service.

The duty to make time available to parties is twofold: it is different
depending on whether it is offered at no charge or made available for
purchase.

Every broadcaster must, subject to the conditions of its licence,
“make available for purchase by all registered parties for the trans-
mission of political announcements and other programming produced
by or on behalf of the registered parties an aggregate of six and one-half
hours of broadcasting time during prime time on its facilities” (Canada,
Canada Elections Act, s. 307(1)).

Prime time is defined specifically in the Canada Elections Act (section
2). In the case of a radio station, it means the time between the hours
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of 6 AM and 9 AM, 12 PM and 2 PM, and 4 PM and 7 PM. In the case of a
television station, it means the hours between 6 PM and midnight.

Where a broadcaster is affiliated with a network, the portion of
broadcasting time to be made available to the parties, as may be agreed
between the broadcaster and the network operator, must be made avail-
able by the network operator during the portion of the broadcaster’s
prime time broadcasting schedule that has been delegated to the control
of the network operator (Canada, Canada Elections Act, s. 307(2)).

Time allocation is determined by unanimous agreement. The process
of allocation is presided over by a broadcasting arbitrator.

The broadcasting arbitrator, who has the duty to allocate broad-
casting time when unanimous agreement is not reached, is designated
at a meeting convened by the chief electoral officer.

The meeting may be convened when Parliament is dissolved or
90 days after polling day at every general election. It may also be
convened 14 days from the day the broadcasting arbitrator dies,
becomes incapacitated or resigns from office, except when that day
occurs during a general election (Canada, Canada Elections Act, s. 304(1)).
Should any of these events occur during a general election, the chief
electoral officer is to appoint a new broadcasting arbitrator as soon as
possible (ibid., s. 306).

The leader of each registered party designates two representatives
to attend the meeting. The chief electoral officer convenes the meeting
and designates a person to chair it. The representatives make the result
of their consultations known to the chief electoral officer in a written
report signed by each of them. The report must be submitted no later
than six weeks after a meeting convened on the dissolution of Parliament
and not later than 90 days after election day. In all other cases, the report
is submitted within four weeks of the meeting.

It is the chief electoral officer’s duty to appoint, as broadcasting
arbitrator, the person selected by the representatives. When there is no
unanimous agreement among the representatives, the chief electoral
officer selects and appoints the broadcasting arbitrator (Canada, Canada
Elections Act, s. 304(4), (5)).

The broadcasting arbitrator’s term of office expires six months
after polling day at the general election following his or her appoint-
ment. He or she is eligible for reappointment (Canada, Canada Elections
Act, s. 305) and receives a salary to be determined by the chief electoral
officer. The chief electoral officer may remove the broadcasting arbi-
trator from office only for just cause.

On request, political parties receive the names and addresses of
all broadcasters and network operators from the broadcasting
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arbitrator (Canada, Canada Elections Act, s. 313(2)).

The broadcasting arbitrator must inform the CRTC of every alloca-
tion of broadcasting time made under sections 309 and 310 of the Canada
Elections Act and every entitlement under section 311, as soon as possible
after the allocation is made or after the CRTC requests it.

The CRTC must notify every broadcaster and network operator of
every allocation and entitlement to broadcasting time, and do so once
more immediately after the writs for the next general election are issued
(Canada, Canada Elections Act, s. 313(1)).

The 6.5 hours of broadcasting time are shared among the regis-
tered political parties. The allocation is made at a meeting attended by
representatives of the parties. If the meeting ends in unanimous agree-
ment among the parties, the allocation agreed on is binding (Canada,
Canada Elections Act, s. 309(2)).

If the representatives cannot reach unanimous agreement within
four weeks following the meeting, the broadcasting arbitrator will
decide on an allocation of broadcasting time that is binding on all regis-
tered parties.

The meeting is convened on the request of the official agent of any
registered party to the broadcasting arbitrator (Canada, Canada Elections
Act, s. 308(1)). That request may be made at any time after the broad-
casting arbitrator has been in office for 60 days. Within 30 days after
such a request is received or, if no such request is received, within six
months after the commencement of the broadcasting arbitrator’s term
in office, the broadcasting arbitrator contacts the parties* and convenes
the meeting.

A registered party that informs the broadcasting arbitrator in
writing that it does not wish to be allocated any of the broadcasting
time to be made available under section 307 of the Canada Elections Act
or that fails to communicate its intentions on time allocation to the
broadcasting arbitrator is not entitled to receive any such broadcasting
time under the mechanism provided. The same is true for any party
that fails to have its representative attend the consultative meeting
concerning the allocation of broadcasting time (Canada, Canada Elections
Act, s. 309).

In addition to the 6.5 hours to be made available under section
307, all broadcasters must make a maximum period of 39 minutes avail-
able (Canada, Canada Elections Act, s. 311(4)) to any political party whose
application for registration was accepted by the chief electoral officer
either before or after the allocation of broadcasting time.

Every new party is entitled to purchase broadcasting time in an
amount equal to the smallest portion of broadcasting time to be made
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available, under section 307, to any registered party. The amount of
time purchased must not exceed six minutes (Canada, Canada Elections
Act, s. 311(1)).

Where a party is deleted from the register, after an allocation of
the broadcasting time under section 307, the broadcasting arbitrator
distributes that party’s allocated broadcasting time among the remaining
registered parties. This distribution is conducted during a meeting
convened by the broadcasting arbitrator within two weeks of the dele-
tion. The deleted party’s time will not be reallocated if the deletion
occurs after the writs for a general election are issued (Canada, Canada
Elections Act, s. 312).

Section 310 of the Canada Elections Act provides for the allocation
criteria to be used by the broadcasting arbitrator when the registered
parties fail to reach unanimous agreement.

The first criterion imposes a ceiling on broadcasting time avail-
able to each eligible party: the broadcasting arbitrator may not, under
any circumstances, allocate to any one party more than 50 percent of the
total broadcasting time to be made available.

The broadcasting arbitrator considers the following factors: equal
weight to the percentage of seats obtained by each registered party in
the House of Commons in the previous general election; equal weight
to the percentage of the popular vote obtained by each registered party
at the previous general election; and half the weight given to the other
factors is given to the number of candidates endorsed by each regis-
tered party in the previous general election, expressed as a percentage
of all candidates endorsed by all registered parties in that election.

The following equation represents the weight given to the alloca-
tion criteria:

2 [percentage of seats obtained by each registered party in the
House of Commons in the previous general election]

+

2 [percentage of the popular vote obtained by each party in the
previous general election]

+

1 [number of candidates endorsed by each registered party in the
previous general election, expressed as a percentage of the total
number of candidates endorsed at that election]

= percentage of time granted to the registered political party
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Where the allocation thus calculated results in one of the parties
receiving more than 50 percent of the broadcasting time to be made
available, the broadcasting arbitrator allocates the excess time among
the other registered parties entitled to broadcasting time.

The broadcasting arbitrator enjoys some discretion: if he or she
considers that the allocation calculated according to the prescribed
formula would be unfair to any of the registered parties or contrary
to the public interest, the broadcasting arbitrator may, subject to the
50 percent ceiling and the requirement to allocate excess time, modify
the allocation to resolve the problem (Canada, Canada Elections Act,
s. 310(4)).

In each of the calendar years following the one in which broad-
casting time has been allocated under sections 309 and 310 of the Canada
Elections Act or a political party has requested and is entitled to broad-
casting time under section 311, the broadcasting arbitrator convenes
and chairs a meeting of the representatives of all registered parties to
review the allocation (Canada, Canada Elections Act, s. 314).

Where the total broadcasting time allocated or requested exceeds
6.5 hours, the broadcasting arbitrator must reduce the time to 6.5 hours
proportionately among the parties.

Not later than 10 days after the writs for a general election have been
issued, each political party entitled to purchase broadcasting time must
send a notice to the broadcasters and network operators (Canada, Canada
Elections Act, s. 315), setting out its preference for the proportion of
advertising time and program time to be made available to it and the
days and hours in which that time is to be made available.

Every broadcaster who receives such a notice must, within three
days after receiving it, consult with representatives of the parties that
sent the notice so they can reach an agreement on the requests. Where
there is no agreement, the matter is referred to the broadcasting arbi-
trator who must decide on the requests as soon as possible and notify
the broadcaster and representatives of the decision.

In making that decision, the broadcasting arbitrator must take into
account the principles set out in section 315(4) of the Canada Elections
Act, to the effect that each political party should have the freedom and
flexibility to determine the proportion of commercial and program time
to be made available to it. The broadcasting arbitrator must also strive
to make such time available fairly throughout prime time.

The broadcasting arbitrator’s decision is binding on political parties,
broadcasters and network operators, if applicable.

Provision for the right of political parties to obtain advertising time
would be of no effect if such a provision were not accompanied by a limit
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on the rates that can be charged for such time.

The Canada Elections Act stipulates that it is an offence to charge a
registered party, other political party or a candidate, or any person
acting on their behalf, a rate for broadcasting time allocated to them
that exceeds the lowest rate charged for an equal amount of equiva-
lent time on the same facilities made available to any other person.

Conventional radio and television networks — that is, those licensed
for more than a particular series of programs or type of programming
and not involving any operation that receives broadcasts — have a duty
to make time available at no cost to registered political parties.4* Section
316 of the Canada Elections Act imposes such a duty on network oper-
ators that reach a majority of those Canadians whose mother tongue is
the same as that in which the network broadcasts.

The amount of free broadcasting time a network is to make avail-
able to registered parties must be no less than the free broadcasting
time it made available to them in the 29 days before polling day at the
last general election.

The allocation of free time among the parties is as follows:

* two minutes is to be given to every registered party and to every
political party that waives its right to paid time made available
under section 307 of the Canada Elections Act;

* two minutes is to be given to each party that has indicated that
it does not want any of the paid broadcasting time made avail-
able under section 311(1) of the Act; and

e the remainder must be distributed among all registered parties
that have been allocated paid time in the same proportion estab-
lished under section 310 of the Act.

Prohibitions

The regulation of election campaign broadcasting is often ensured by
recourse to prohibitions. The Canada Elections Act and Broadcasting Act,
1968 contain a number of prohibitions that require analysis.

Blackout Periods Applicable to Broadcasters, Candidates and Parties Section
19 of the Broadcasting Act, 1968 prohibits broadcasters from broad-
casting, and broadcast-receiving licensees from receiving, programs,
advertisements or announcements of a partisan character in relation
to a provincial or municipal election or a referendum on the day before
and the day of a referendum or election. The blackout applies to elec-
tions, except as provided by any law in force in a province and, in
addition, to any election or referendum that is being held in the areas



116
ELECTION BROADCASTING IN CANADA

normally served by the broadcast operators. This provision is not
repeated in the Broadcasting Act of 1991. As Thompson-Pyper notes,
“it was the assessment of the Bill’s drafters that these provisions were
possibly in conflict with the Charter” (1990, 32). In other respects, it
appears that Department of Communications authorities believed that
this type of provision was better covered under the terms of electoral
legislation (ibid.). Also, all provincial legislation bearing on elections
allows for a period during which election broadcasting is prohibited.
Generally, this prohibition covers the day before and the day on which
provincial elections are held. Keeping such a prohibition in the
Broadcasting Act of 1991 would have been redundant, at least for provin-
cial elections.

In federal elections, sections 48 and 213 of the Canada Elections Act
limit the period in which candidates and political parties can engage in
certain campaigning activities.

For example, during certain periods, every registered party and
every candidate that advertises on the facilities of any broadcasting
operation or obtains an advertisement for publication in a periodical for
promoting or opposing a particular party or candidate is guilty of an
offence (Canada, Canada Elections Act, ss. 47(1)(a), 213(1)). The limitation
applies to three specific periods: between the day the writs for an elec-
tion are issued and the Sunday that falls 29 days before polling day, on
polling day and the day before polling day.*>

A notice of a meeting to be held for the principal purpose of nomi-
nating a candidate at an election, a notice of a function, meeting or
other event that the leader of a registered party is scheduled to attend
or a notice of invitation to meet or hear the leader of a party at a specific
place is not considered to be an advertisement for promoting or opposing
a party or candidate (Canada, Canada Elections Act, ss. 48(2), (3), 213(2)).

Thus, the Canada Elections Act imposes a blackout on partisan
political advertising outside the prescribed campaign period begin-
ning on the Sunday 29 days before polling day and ending on the
second day before polling day. It should be emphasized that an elec-
tion campaign must be of a minimum duration of 50 days (Canada,
Canada Elections Act, s. 12(4)). The Act also limits the amount of paid
time that can be made available to registered federal parties within
the prescribed period (ibid., s. 307). Section 320 of the Canada Elections
Act makes it an offence to charge a registered party, during that period,
any amount in exchange for broadcasting time that exceeds the time
required to be made available to it under any allocation of broadcasting
time established under sections 309, 310 and 311 of the Canada Elections
Act (i.e., additional time must be free and made available to all regis-
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tered parties in accordance with the allocation).

Blackouts of political broadcasts in the hours preceding voting orig-
inated at the same time as radio first appeared and people became aware
of the potential this medium had to reach a great number of voters at elec-
tion time (Boyer 1983, 329).

The 1928 Royal Commission on Radio Broadcasting, chaired by Sir
John Aird, was created “to examine into the broadcasting situation in
the Dominion of Canada and to make recommendations to the
Government as to the future administration, management, control and
financing thereof” (Canada, Royal Commission 1929, 5). Following
the recommendations of the Aird Commission, Parliament passed the
Canadian Radio Broadcasting Act in 1932, which established the Canadian
Radio Broadcasting Commission. This Commission’s major functions
were to provide a national broadcasting service and to regulate all
broadcasting in Canada. At that time, political broadcasts were consid-
ered the same as any other commercial broadcasts; the only existing
control was to prohibit stations from broadcasting any speech or
program containing defamatory, slanderous or obscene statements
about persons or institutions, or treasonable statements or statements
intended to promote change unlawfully and that might lead to a breach
of the peace (Canada, Committee 1966, 362-63).

The 1935 federal election thrust the issue of regulating political
broadcasting to the forefront of the news. In 1936, the Special Committee
on Radio was appointed to inquire into the operation of the Cana-
dian Radio Broadcasting Commission, its administration of the
Canadian Radio Broadcasting Act, 1932 and the use of broadcasting for
political ends. The Committee reported serious political abuses of broad-
casting and lack of proper control by the Radio Commission during
the 1935 election (Boyer 1983, 329). It therefore recommended that
dramatized political broadcasts be prohibited, that full identification
of sponsorship of all political broadcasts be required, and that the limi-
tation and allocation of time devoted to political broadcasts be placed
under the control of an agency, part of whose mandate would be to
allot time to parties and candidates fairly and equitably. Finally, the
Committee recommended that no political broadcasts be allowed on
election day or on the two days immediately preceding election day.

The Special Committee’s recommendations became part of the
Canadian Broadcasting Act, 1936, which established an independent
public body, the Canadian Broadcasting Corporation, and gave it the
mandate of regulating the Canadian broadcasting system, including
the limitation and allocation of time devoted to political broadcasts.

A statutory requirement for a blackout of political broadcasting
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during the days preceding an election appeared for the first time in
Canada in section 22(5) of the Canadian Broadcasting Act, 1936. It provided
that “political broadcasts on any dominion, provincial or municipal elec-
tion day and on the two days immediately preceding any such election
day are prohibited.” The Broadcasting Act of 1958 and then the Broadcasting
Act of 1968 retain a similar prohibition. However, section 19 of the 1968
Act shortens the blackout time to the one day before and the day of the
election and extends the blackout to include referendums (s. 19(1)(a))
and the election of a member of the House of Commons, the legislature
of a province and the council of a municipal corporation (s. 19(1)(b)).

In 1966, the Committee on Election Expenses (the Barbeau
Committee) concluded that one way to limit the cost of elections would
be to make election campaigns shorter. Since, in the opinion of the
Barbeau Committee, “the campaign period need not coincide with the
period needed for the establishment of the election machinery” (Canada,
Committee 1966, 48), it was recommended that “parties and candidates
be prohibited from campaigning on radio and television, and from
using paid print media including newspapers, periodicals, direct
mailing, billboards and posters, except during the last four weeks imme-
diately preceding polling day” (ibid., 49).

Following this recommendation, in 1974, Parliament passed the
Election Expenses Act, which amended the Canada Elections Act by intro-
ducing sections 13.7 and 61.2 (now sections 48 and 213). These provi-
sions limit the broadcasting of partisan advertising by candidates and
political parties to the prescribed campaign period, that is, between the
Sunday 29 days before polling and the second day before polling.
Because party spending has increased mainly because of advertising
costs, campaign communication expenditures should be concentrated
within a 28-day period.

Certain members of the Standing Committee on Privileges and
Elections saw this authorized period of 28 days for campaign advertising
as an unfair restriction on candidates’ and political parties’ freedom of
speech. Whereas the news media have the right to make comments and
editorials at any time, “there are candidates and political parties who
have an immediate and direct interest in what is taking place, but [who]
have no opportunity to reply to comments from ... news media or
anybody else who wants to run advertisements about it. They are
prohibited from advertising to reply during those periods of time”
(Canada, House of Commons 1973, 37). Restricting partisan advertising
to a specific period of time raises the question of the extent to which polit-
ical parties and candidates have the right to freedom of speech.

In addition, the Election Expenses Act transferred the blackout provi-
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sions for federal elections to the Canada Elections Act from the Broadcasting
Act, 1968 (Canada, Election Expenses Act, s. 17). Boyer (1983, 339) points
out that the provisions limiting the advertising period for candidates
and parties underwent certain transformations as a result of this move.

¢ The blackout period for political broadcasts during a federal
election now applies only to partisan political advertising by
parties and candidates and not to editorials, comments and
commentaries under the editorial control of broadcasters. The
intention was to accord broadcasting operators the same privi-
leges as the print media, which can publish editorials up until the
day before and the day of an election. Broadcasters are still subject
to the Broadcasting Act, which requires fair and balanced treatment
of all points of view.

* The restricted period for advertising applies as much to broad-
casting as to publication in the print media.

¢ The provisions only apply to federal general elections.

Section 19 of the Broadcasting Act, 1968 differs in that:

* The blackout period extends to advertisements, announcements
and programs of a partisan character.

e It applies only to broadcasting, not to the print media.

e It applies only to coverage of referendums and provincial elec-
tions.

The blackout provisions do not appear in the 1991 Broadcasting Act.
However, the blackout remains in force for federal elections and refer-
endums under the provisions of the Canada Elections Act.

The objectives of sections 48 and 213 of the Canada Elections Act
differ from those of section 19 of the Broadcasting Act, 1968. The restric-
tion on periods during which candidates and parties may advertise
must be placed in the overall context of regulating election spending.
The measure seeks to reduce the cost of campaigning; for it to qualify
as rational, therefore, it must be shown that increased election spending
is the result of the high cost of broadcast advertising. Studies, notably
those commissioned by the Committee on Election Expenses, appear
to confirm that causal link.

As for blackouts on the advertisements of parties and candidates,
is this measure the least possible infringement on guaranteed rights
and freedoms? It could be argued that it is not a complete ban, as it
applies only to three specific periods: between the day the election writs
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are issued and the Sunday 29 days before polling, on polling day and
on the day before polling day. Candidates and parties have 28 days to
expound their platforms. Still, the proportionality between the effects
of the limitation and its objectives is debatable. The measure reduces
the electorate’s access to information and limits the right to reply: parties
and candidates, for example, are prevented from taking a stand or justi-
fying themselves regarding events that might occur during the blackout.
These various interests, however, must be balanced against the need
to control campaign expenses.

As for the 48-hour advertising blackout provided for in section 19
of the Broadcasting Act, 1968, the intention was to allow voters a chance
to reflect on their choice in peace and calm without being inundated by
partisan information. Boyer writes that the underlying rationale of this
provision was that “voters should not be unduly influenced by a rush
of publicity or promotion in the last hours before polling” when they
have had ample time “to carefully consider and assess the policies of
the candidates and the parties” (1983, 338).

To establish a rational connection between the measure and the
objective, it must be demonstrated that broadcasting political messages
one day before or on the day of an election influences the electorate;
an impression or fear of such an influence does not suffice to make
the measure rational. If the rational connection can be shown, then the
limited duration of the blackout may be considered an indication that
the measure infringes on the rights and freedoms under the Charter as
little as possible. Furthermore, a blackout may be seen as the only way
to alleviate the erosion of the right of reply caused by the broadcast of
a partisan message just before polling.

Restrictions on Advertising by Third Parties Section 259(1) of the Canada
Elections Act provides that every person who incurs election expenses
between the date of the issue of the writs and the day immediately
following polling day, other than a candidate, the candidate’s official
agent, a registered agent of a party acting within the scope of his or her
authority or any other person acting on behalf of a candidate with the
candidate’s knowledge and consent, is guilty of an offence.

“Election expenses” are defined in section 2 of the Canada Elections
Act as being, among other things, “for the purpose of promoting or
opposing, directly and during an election, a particular registered party,
or the election of a particular candidate ... the cost of acquiring the right
to the use of time on the facilities of any broadcasting undertaking, or
of acquiring the right to the publication of an advertisement in any
periodical publication.”
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When a person is found guilty of the above offence, and the viola-
tion was committed with the knowledge and consent of a candidate, an
official agent or the registered agent of a registered party, that candidate,
official agent or registered agent is also guilty of a corrupt practice.

In the period between the issue of the election writs and the day
after polling, third parties are thus prohibited from engaging in any
form of expression, by broadcasting or by publication, for the purpose
of promoting or opposing a party or the election of a candidate without
the knowledge or consent of the party or candidate.

In 1964, Maurice Lamontagne, Secretary of State, announced the
creation of an advisory committee to “inquire into and report upon the
desirable and practical measures to limit and control federal election
expenditures” (Canada, Committee 1966, 5). Lamontagne stressed that it
was a complex problem that touched the very heart of life in a democracy,
and one that was becoming increasingly complex with the proliferation
of means of communication and especially with the advent of television.

The Committee on Election Expenses, chaired by Alphonse Barbeau,
published its report in 1966. The Committee recognized the need for
Canadian legislation to regulate campaign spending and revenues to
ensure the proper functioning of the democratic system. The Committee
was convinced that campaign expenses were essential to the demo-
cratic process but also that they needed to be regulated to control abuse:

The elector cannot make a sensible choice unless he [or she] is well
informed. Keeping the electorate well informed means using the great
communications media: radio, television, newspapers, printed
flysheets, billboards, etc. If these media are to be used well, parties
and candidates must spend very considerable sums of money. The
sums are essential expenditures incurred in informing the public. It
may be alleged that political expenditures do not always meet the
aim of informing the elector and one may criticize the wrong or foolish
use of money by parties or candidates; but one cannot dispense with
the use itself. It may also be alleged that the financial means of the
different parties and of their candidates are disproportionate, and the
lack of proportion may likewise be criticized. From this, one can argue
that measures should be taken to limit the expenses of parties and
candidates that are too lavish in their expenditures, and to encourage
the development of new sources of money for those who have not
enough, so that they, too, may be able to use informational media to
the full. (Canada, Committee 1966, 29)

The Barbeau Committee considered that the way to reduce the cost of
election campaigns was to shorten them and to limit expenditures by
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candidates and parties on media.

The most practical and efficient means of controlling candidates’
campaign expenses and reducing the cost of elections is to limit those
expenditures that are easily traced and documented, such as money
spent on campaign advertising. The Committee did in fact recommend
spending limitations for candidates on the use of communications media,
setting a ceiling of $0.10 per voter whose name is registered on the voters
list in the candidate’s constituency (Canada, Committee 1966, 49).

However, the limitation on candidates’ spending would be mean-
ingless, said the Committee, if other committees and organizations were
permitted to campaign in the name of and on behalf of the candidates:

The Committee is aware that many corporations, trade unions, profes-
sional and other groups take a lively interest in political activity and
political education. To a large extent these organizations lie outside
the structure and control of the political parties which they directly
or indirectly support. Many have public educational programs and
projects which attempt to create a climate either in support of, or
opposition to, a political party. The Committee has no desire to stifle
the actions of such groups in their day-to-day activities. However,
the Committee has learned from other jurisdictions that if these groups
are allowed to participate actively in an election campaign any limi-
tations or controls on the political parties or candidates become mean-
ingless. (Canada, Committee 1966, 50)

The Barbeau Committee thus recommended that third parties be prohib-
ited from incurring expenses to support or oppose parties or candi-
dates from the day the election writs are issued until the day following
the election: “That no groups or bodies other than registered parties
and nominated candidates be permitted to purchase radio and televi-
sion time, or to use paid advertising in newspapers, periodicals, or
direct mailing, posters or billboards, in support of, or opposition to,
any party or candidate, from the date of the issuance of the election
writ until the day after polling day” (ibid., 50). The Committee was
careful to emphasize that this limitation was in no way meant to restrict
the normal news and public affairs programs of broadcasting opera-
tors or the news reporting and editorial opinions of any established
newspaper or periodical.

In 1970, a House of Commons Special Committee was appointed
to study the limitation and control of election expenses in Canada and
to submit a report on these matters (Canada, House of Commons 1971).
The Special Committee on Election Expenses, chaired by Hyliard
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Chappell, agreed with the recommendation in the Barbeau report
prohibiting the use of advertising media by candidates before the 29th
day leading up to an election, but recommended that such prohibition
be extended to parties as well (ibid., recommendation 24). The Chappell
Committee also proposed limiting the campaign spending of parties
and candidates (ibid., recommendation 23). However, it made no recom-
mendation on the need to limit the freedom of expression of third parties
to achieve the objective of any legislative provision limiting the campaign
spending of parties and candidates. The Special Committee suggested
that the government should incorporate the Committee proposals in a
bill to amend the Canada Elections Act.

In 1974, the law governing federal election finances was modified
by the passage of the Election Expenses Act, which amended the Canada
Elections Act, the Broadcasting Act, 1968 and the Income Tax Act. Boyer
(1983) points out that the political context of the time had considerable
impact on the system put in place to regulate election finances; the
author was referring to the tabling of the Barbeau report and the substan-
tial research it commissioned, as well as the elections of 1970 in Quebec,
1971 in Ontario and 1972 in the United States, in which campaign
expenses “mushroomed beyond anything anyone had conceived of
previously” (ibid., 57-58).

The Election Expenses Act was based in large part on the recom-
mendations of the Barbeau Committee. Among other things, it provided
for greater financial equality among candidates and parties by putting
a ceiling on election expenses and prohibiting anyone from incurring
expenses above this level.

Section 70.1, the basis for section 259 of the current Canada Elections
Act, provided - for the first time in Canadian legislation — a prohibi-
tion against any person, other than a candidate or a political party,
incurring election expenses between the day the writs are issued and
the day immediately following polling day. “Election expenses” was
defined in the same way as in the current section 2 of the Canada
Elections Act. Section 70.1(4), however, provided that it constituted a
defence to any prosecution to establish that a person incurred election
expenses: '

(a) for the purpose of gaining support for views held by him on an
issue of public policy, or for the purpose of advancing the aims of
any organization or association, other than a political party or an
organization or association of a partisan political character, of
which he was a member and on whose behalf the expenses were
incurred; and
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(b) in good faith and not for any purpose related to the provisions of
this Act limiting the amount of election expenses that may be
incurred by any other person on account of or in respect of the
conduct or management of an election.

The rationale for the prohibition, in terms of limiting freedom of expres-
sion, can be found by placing it in the context of the system for capping
expenditures made on behalf of parties and candidates. This prohibi-
tion is designed to ensure the integrity of the system.

Boyer (1983, 79) gives the example of the 1980 U.S. presidential
election between Jimmy Carter and Ronald Reagan, in which Reagan
held at least a $6 million advantage in financing his campaign, thanks
to Republican supporters who had conducted a parallel advertising
campaign. In the 1976 case, Buckley v. Valeo (1976), the United States
Supreme Court ruled that a law limiting election expenditures made
by third parties was unconstitutional because it restricted their freedom
of speech. The Court stressed that any limitation on the amount of
money that a person or group could spend on political communication
during an election campaign would, by definition, reduce available
means of expression and inhibit the opportunity for in-depth debate
because having recourse to communications media necessarily involves
spending money.

The purpose of section 70.1 of the Canada Elections Act was to
prevent parallel election campaigns by third parties. As Boyer points
out, “in exchange for a closed-system for election finances, a measure
of freedom of speech for individual citizens is forfeited” (1983, 79).

In practice, section 70.1 of the Canada Elections Act proved difficult
to enforce because a person could invoke section 70.1(4) and avoid
prosecution by maintaining that, in good faith, he or she was promoting
his or her views on a matter of public policy or advancing the aims of
his or her organization. The decision in R. v. Roach (1978) illustrates
the problem. The accused was president of a union local and was
charged with unlawfully incurring an election expense during a 1976
federal by-election. Opposed to the anti-inflation program of the Liberal
government then in power, he rented an airplane that towed a banner
urging members of the local not to vote Liberal. Roach was acquitted
on several grounds, one of which was that he was clearly expressing,
in good faith, the views of his association on an issue of public policy.
This acquittal raised a number of concerns among members of the
House of Commons. How can the law maintain the effectiveness of
the system controlling election finances if lobby groups and others can
so easily justify themselves by claiming that their money was spent
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on promoting their views on matters of public policy or on advancing
the aims of their organization? In the words of MP Lorne Nystrom,
speaking in 1977,

I do not quarrel, of course, with the judgment of His Honour, but I
do think we as parliamentarians should concern ourselves with plug-
ging the loopholes in the act so that this type of activity is not
permitted, because if we were to allow what I would call third party
advertising, we would be inviting nullification of the act. Not only
would we be allowing private citizens to put advertisements in the
media campaigning for a certain point of view during an election
campaign, but we would also be allowing citizens’ committees of all
sorts to be formed, committees of concern, citizens in defence of
freedom, citizens in defence of God knows what. We would also be
allowing the Canadian Manufacturers Association, trade unions,
mining associations, insurance companies, and so on, to get involved
in election campaigns and campaign for certain ideas or for certain
philosophies and not come under the scope of election expenditures.
That could distort the whole intent of the act. (Canada, House of
Commons 1977, 639)

In his 1983 statutory report (Canada, Chief Electoral Officer 1983,
73-74), the Chief Electoral Officer of Canada, Jean-Marc Hamel,
bemoaned the ineffectiveness of section 70.1 as drafted and the abuses
it had occasioned. For example, some individuals had spent substan-
tial sums to promote or oppose the election of a particular candidate or
party without having to account for those sums in terms of sources
or amount. Hamel proposed that persons who are not acting on behalf
of candidates or parties should be bound by the same rules during an
election as are the candidates and parties, meaning:

* the freedom to contribute funds or services to official candidates
and parties of their choice;

¢ the ability to register as a party and nominate candidates dedi-
cated to the aims of their organization; and

e the ability to obtain written authority from candidates or parties
to incur election expenses on their behalf, the said expenses being
chargeable against the expenditures of the candidate or the party.

The chief electoral officer recommended repealing the defences
provided in section 70.1(4) of the Canada Elections Act and adding a
new provision whereby if a person or organization is found guilty of
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incurring unlawful election expenses with the sanction or connivance
of a party or candidate, that party or candidate is guilty of a corrupt prac-
tice. In the opinion of the chief electoral officer, such amendments
would not limit the right of individuals or organizations to speak
out during an election for or against a particular party or candidate,
nor would such amendments limit the right of citizens to promote their
views on issues of public policy; the only restriction would be on their
right to spend money for the primary purpose of opposing or promoting
the election of a candidate or party. Thus, the chief electoral officer
makes a distinction between the right to express oneself and the right
to spend money to express oneself. The prohibition covers only spending
that leads to the direct support of, or opposition to, a candidate or party;
it does not target expression per se.

In 1983, Parliament passed the Act to Amend the Canada Elections
Act (No. 3) (s. 14), which integrated the chief electoral officer’s recom-
mendation that the defence of good faith be repealed. During the debates
in the House of Commons, members were aware that the amendment
would encroach on the rights of citizens to express themselves freely,
but also that it was necessary, to respect the spirit of the Act, to “equalize
the chances of all candidates in all parties, by setting reasonable limits
on election expenses and by guaranteeing reimbursement of a consid-
erable part of those expenses” (Canada, House of Commons 1983,
28295). In the words of one member of the Progressive Conservative
party, representing a minority view at the time:

There is, I suppose, only one controversial amendment. I say it is
controversial because I think it will undoubtedly end up being tested
in the courts. This amendment would eliminate third party or special
interest group advertising during the election period unless the third
party had the express consent of a party or candidate for such adver-
tising. In that case, the party or candidate would have to include the
cost of that advertising as an election expense. As well, if the third
party ceases to be a special interest group by registering as a political
party and nominating candidates in at least 50 electoral districts, it
could advertise.

This amendment is more severe than is realized and is more severe
than the proposals discussed at the ad hoc meetings with the Chief
Electoral Officer, but we agreed to it on the basis that it will be much
easier to police. However, I suspect that any number of groups in the
country may wish to challenge that provision as it strikes me as some-
what of an interference with the rights of an individual to lobby on
behalf of a political party or candidate. (Ibid., 28297)
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That is exactly what happened in 1984 in the case of National Citizens’
Coalition Inc. v. Canada (Attorney General), where the plaintiffs chal-
lenged the validity of section 70.1, claiming that it violated freedom of
expression as provided in section 2(b) of the Charter, as well as the
democratic right to vote, which includes the right to an informed choice.
The attorney general argued that the provision ensured equality and fair-
ness among the participants in a federal election; if it did indeed limit
the rights and freedoms of citizens, such limits were reasonable and
justifiable.

Mr. Justice Medhurst of the Alberta Court of Queen’s Bench declared
that section 70.1, which prohibits spending by third parties, violates
the guarantee of freedom of expression in section 2(b) of the Canadian
Charter of Rights and Freedoms because it limits the ability of every person,
other than a candidate or a registered party, to incur election expenses
during a prescribed period. The restriction must be examined in the
light of section 1 of the Charter, which involves balancing the indi-
vidual’s right to free expression against the collective societal benefits
of having an effective system to elect members of Parliament.

According to Mr. Justice Medhurst, the restriction was not reason-
able in a free and democratic society. The proper test is this: can the
government empirically prove that the limitation is justified? After
studying the legislative history of the Canada Elections Act provision,
and in particular the repeal of the good faith defence as requested by
the chief electoral officer in 1983, the judge came to the conclusion that
there was insufficient evidence of abuse of section 70.1 to have
warranted the chief electoral officer’s recommendation. Mr. Justice
Medhurst stated that fears or concerns of mischief that may occur are
not adequate reasons for imposing a limitation on freedom of expres-
sion; there should be actual demonstration of harm or a real likelihood
of harm to societal values. The attorney general, in the judge’s opinion,
had not established to the degree required that freedom of expression
needed to be limited. Even if the objective was valid, he could not
believe that no other means were available to achieve it.

As Hiebert (1989-90) emphasizes, the National Citizens’ Coalition
decision was rendered before the Oakes (1986) judgement, in which the
Court specified the criteria to be met for a limitation on a Charter right
to be deemed reasonable and justifiable. Those criteria do not include
empirical evidence of harm.

Hiebert underscores the wave of media comment generated by
the case. The prohibition on third-party election expenses was branded
a disgrace to the democratic process (Hiebert 1989-90, 77). However, she
says “few reports acknowledged that the legislation does not affect
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interest groups’ ability to financially promote issues; neither did they
address the implications of having no restrictions on what interest
groups spend” (ibid.). The National Citizens’ Coalition decision has never
been appealed. For the 1984 election, the Commissioner of Canada
Elections decided not to prosecute alleged violations of section 70.1(1)
of the Canada Elections Act anywhere in Canada (Canada, Chief Electoral
Officer 1984, 24).

In her article, Hiebert (1989-90) observes that spending by interest
groups reached unprecedented levels in the 1988 general election. This
can be explained partly by the issues raised in that election, namely
free trade and abortion. These expenditures were channelled in two
directions: either to negative or positive advertising that would name
a candidate or party, or to general informational advertising regarding
the issues at stake. According to Hiebert, “Estimates of campaign
expenses by the three largest spending groups other than political
parties are about $3.5 million, and this figure does not include the
more modest spending by dozens of smaller organizations” (ibid., 80).
The Commissioner of Canada Elections at that time was bothered by
the flurry of last-minute advertising campaigns on the eve of the elec-
tion when candidates and parties are incapable of responding because
of legal blackouts (ibid.). Despite his concerns, however, he has decided
to continue the policy of not prosecuting offenders.

The wording of section 70.1 (now section 259) is difficult to enforce
in practice, according to Hiebert:

The regulations provide that any money spent during a federal
campaign to promote or oppose a candidate or party, other than those
funds which are formally associated with the candidate’s or party’s
allowable expenses, [is] unlawful. The Act does not prohibit interest
groups from financially promoting an issue, as long as that issue is not
associated with a particular candidate or party. While it is obvious
that those advertisements which promoted or opposed a specific candi-
date or party violate the Act, it is not as clear whether the ads which
promoted or opposed free trade but did not identify any candidate or
party are unlawful. (1989-90, 81)

Hiebert (ibid., 81) believes that the trend toward increased indepen-
dent spending is here to stay and, in the future, will only become more
entrenched. In her view, this is not an isolated phenomenon resulting
from the free trade issue that characterized the 1988 election.

It could be argued that the aim of the ban on independent expen-
ditures, which consists of ensuring the fairness of the electoral process,
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is important enough to override a Charter guarantee. However, nothing
prevents a third party from incurring election expenses so long as they
are attributed to the party or candidate on whose behalf they were
incurred.

It is also possible to establish a rational connection between the
measure and its objective if the prohibition on third-party advertising
is seen in the broader context of the regulation of election spending.
Given the obvious difficulty of maintaining limits on candidates’ and
parties’ expenses without limiting expenses incurred by third parties,
it is likely that the Court will be flexible in its application of the propor-
tionality test to determine whether the limits are reasonable.

However, it appears that the means chosen is one that infringes
the least on freedom of expression. The government can assert that
only a ban on spending by third parties will ensure that the regula-
tion of candidates’ and parties’ expenses is effective and fair. But is it
necessary to impose a complete prohibition on third parties for such
a long period of time when candidates are entitled to four weeks of
advertising? If the aim of the limit is to ensure total equality in the
area of election expenses, then why not shorten the prohibition on
third parties so as to make it identical to the one imposed on candidates
and parties? But even if the blackout on advertising by third parties is
shortened, the problem of monitoring their spending remains.

The goal should be to preserve the right of third parties to express
themselves and still uphold the spirit of the law. Freedom of expression
can be used in accordance with law by third parties and interest groups.
For example, they can publish material outlining the priorities of their
organization, describing their stand on certain issues, urging members
of the organization to identify the candidates who support these issues
before the vote, and so on.

In 1984, the chief electoral officer recommended:

That the question of third party advertising be looked at with a view
to striking a proper balance between the adequate control of election
expenses and the freedom of expression of Canadians. In my opinion,
the solution should probably lie in the imposition of certain restrictions
on third parties not amounting to a total prohibition. In this way, third
parties would be free to participate fully in the election campaign in
a manner that would strive to ensure fairness in the system. However,
news items and regular editorials should be specifically excluded
from the application of any new provision. (Canada, Chief Electoral
Officer 1984, 24)
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Premature Publication of Election Results Under section 328 of the Canada
Elections Act, persons, companies and corporations are forbidden to
publish the results of voting in any constituency in Canada, by means
of radio or television broadcast, by newspaper, news-sheet, poster, bill-
board or handbill or in any other manner, before the hour fixed by or
pursuant to the Act for the closing of the polls in that constituency.
Anyone who contravenes that provision is guilty of an illegal practice
and an offence.

Boyer (1983, 587) relates that this type of provision appeared for the
first time in 1938 to stop Canadian Press (CP) from publishing election
results before the official reports came out. Armed with provisional
results, CP was able to make certain predictions about the outcome of
the election even before all the electors had cast their vote. At the time,
however, the voting period could extend over several days.

Today, voting is confined to one day; however, Canada is split into
six separate time zones. The prohibition aims to avoid the danger that
the publication of early election results might influence voters in ridings
where the polls are still open. Apparently, in some previous federal
elections, after the Liberal party had won enough seats outside British
Columbia to form the government, many voters in that province were
left with the impression that it would be futile to go to the polls (Boyer
1983, 589), hence, the feeling of western alienation.¢ Considering the
possible consequences of a portion of the electorate feeling that their vote
counts for nothing, this issue truly jeopardizes the constitutionally guar-
anteed right to vote.

The difficulties involved in enforcing this section have often been
decried by various chief electoral officers (Canada, Chief Electoral
Officer 1980, 20). In the 1980 election, some Alberta and BC cable oper-
ators transmitted U.S. network broadcasts that revealed the Canadian
election results before the polls had closed in those provinces. However,
section 18 of the Cable Television Regulations prohibited licensees from
modifying or suppressing broadcasts during their transmission. Thus,
by conforming to the provision in the Canada Elections Act that prohib-
ited early publication of election results, cable operators were in poten-
tial breach of the Cable Television Regulations. No charge, therefore, was
laid under the Canada Elections Act. Today, section 19(c) of the Cable
Television Regulations, 1986 forbids a licensee from modifying or with-
holding programming service “except in accordance with section 105(1)
[now section 328] of the Canada Elections Act.”

Some argue that the prohibition discriminates against Canadian
broadcasters: voters in western Canada can still find out the result of
the election before their polls close by tuning in to U.S. radio stations
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(Canada, Chief Electoral Officer 1983, 30).

Furthermore, the Canada Elections Act is vague as to the chief elec-
toral officer’s responsibilities in a case where polling hours in one or
several constituencies have to be extended (e.g., due to electrical failure)
(Canada, Chief Electoral Officer 1980, 20): is the blackout on broad-
casting extended accordingly? If so, it would be difficult to reach
all the broadcasting stations and inform them of the extended voting
hours so that they would delay announcing the results. Such a situa-
tion occurred in the 1980 election, but no charges were laid against
stations that could not be informed about the extended voting hours.

The aim of the ban on premature publication of election results is
to avoid influencing voters who have not yet cast their ballots. But does
premature publication of the results really have any influence on the elec-
torate? The reality of the risk must be proved. However, the absence
of any such provision could affect some people’s attitudes about the
usefulness of voting, while its presence offers some assurance of
the guaranteed right to vote. The existence of a rational connection
between the measure and its purpose can thus be seen.

As for minimal infringement on a guaranteed freedom, broad-
casters are not required to delay announcing the results indefinitely.
For example, nothing says that broadcasters have to wait until voting
results are announced officially, but only until the polls have closed in
constituencies that can receive the broadcast.

It has been argued that the provision created inequality between
Canadian and American broadcasters since the latter publish Canadian
election results as soon as they receive them. In the past few years,
several solutions have been proposed to alleviate some of the problems
experienced in enforcing section 328 of the Canada Elections Act.

Bill C-237 proposed making voting hours the same across the
country, so that polling stations in every time zone would open and
close at the same time. This proposal responded to two concerns derived
from Canada’s time zones: (a) reports of voting results from eastern
Canada might affect voting and turnout in the West, and (b) the percep-
tion of voters in the West that national elections have been decided
before their votes are counted. Under the proposed rules, results from
across the country would be announced at about the same time. To
avoid late-night closings in certain regions like Newfoundland, it was
proposed that polling stations should be open for only eight hours,
down from eleven. However, as some members of the Standing
Committee on Privileges and Elections stressed, such a measure would
run the risk of congesting polling stations (Canada, House of Commons
1981, 4). More important, reduced voting hours (resulting, for example,
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in the closure of polling stations at 4:00 PM in British Columbia) could
lead to reduced voter turnout.

Another proposed solution was to refrain from counting the votes
in eastern Canada until all polling stations across the country had closed.
This alternative would also cause problems: “poll workers could hardly
be expected to have put in their 12 or 13 hours and then have to sit
around for another three hours before they started counting, or even four
hours in some cases. Heaven knows what they might do to amuse them-
selves during that period, and the effects on the count might be catas-
trophic” (Canada, House of Commons 1981, 6).

All the solutions proposed rested on the hypothesis that the results
from eastern Canada influence the results in the West. One member of
the Committee pointed out that very little evidence exists to support
that premise:

With almost a regular pattern, certainly since the election of 1962,
there have been more Liberal votes in the east and more Conservative
votes in the west. The fact that the east has been voting Liberal has not
influenced the west; much to the regret of some, I might say. If you
look at 1980, the fact that the Liberals were winning fairly solidly in
the east obviously did not make a single dent in the minds of western
voters. If you look at the United States, where, unlike the way it is in
Canada, as soon as the polls close in the east the television stations
start broadcasting the results, so that you can sit and watch election
results in California for three hours before the California polls close
- notwithstanding that, it is not unusual for western states to vote in
a different direction from the way in which they vote in the east. So
I am just wondering if I am correct in assuming your premise is that
somehow eastern results, if they are known, influence western voters,
and if you have any evidence to base that on. (Canada, House of
Commons 1981, 7-8)

These various solutions stand to create even more significant issues of
discrimination than are already raised by the current provision. All in
all, the problems caused by section 328 as drafted are fairly limited.

Broadcasting from outside Canada Section 303 of the Canada Elections
Act makes it illegal and an offence for anyone to use a broadcasting
station outside Canada, during an election, to broadcast any matter
having reference to an election if done with the intent to influence
persons to cast or refrain from casting their votes. The section also
makes it an offence to aid, abet or counsel anyone to commit such acts.
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Where any person, with the knowledge and consent of a candi-
date, broadcasts outside Canada a speech or any entertainment or adver-
tising program during an election, in favour or on behalf of any political
party or any candidate at an election, the candidate who knew about
and consented to the broadcast is guilty of an offence.

This concern about the use of foreign stations is far from theoretical:
90 percent of the Canadian electorate live no more than 200 miles north
of the U.S. border (Boyer 1983, 371). Therefore, it is possible for messages
in violation of Canadian election broadcasting rules to be transmitted into
Canada from an external source not subject to Canadian law.

The Report of the Committee on Election Expenses revealed that,
at the end of the 1957 election campaign period, local candidates used
American facilities near the Canada-U.s. border to broadcast spot
announcements and programs to the area around Vancouver (Canada,
Committee 1966, 379). In 1962 and 1963, the Liberal party used a station
in Buffalo to broadcast programs into Canada. Broadcasting from outside
Canada was even reported during the official blackout period.

The objective of the prohibition on the use of foreign broadcasts is
to prevent candidates, parties or any other person from evading
Canadian rules concerning everything from limiting election expenses
to regulating access to the airwaves for the purpose of broadcasting
political messages. As well, the intention is to avoid situations that
could create de facto inequality between those parties that are financially
strong and those that have less money. The measure also works in
favour of effective rules for the control of election campaign expendi-
tures and political broadcasts. Here, the objective seems to be suffi-
ciently important to meet the constitutional test.

The means employed - a prohibition - is perhaps the most effec-
tive but not necessarily the best to meet the criterion of minimal infringe-
ment on freedom of expression. Prohibitions have significant scope,
cover a wide variety of acts and expression and provide for penalties
and criminal proceedings. However, this prohibition is circumstan-
tial, limited in time and requiring intent. It could be argued, therefore,
that the legislature, in seeking to adapt the means employed to the
purpose of the measure, could find no more reasonable method to
achieve that purpose. The effects of such a measure are no doubt
‘harmful, in a general sense, but it cannot be denied that the objective
is of proportional importance.

CONCLUSION
To conclude, let us summarize the main points that arise from our exam-
ination of the provisions governing election campaign broadcasting.
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Broadcasting during election campaigns is a multifaceted activity.
As a battleground for a wide range of competing interests, it cannot be
understood in a unidimensional context. Broadcasting presents a situ-
ation in which the need for fair and harmonious discussion during elec-
tion campaigns must be reconciled with the equally fundamental
requirement of free expression. This reconciliation cannot be achieved
by pronouncements that ignore one side of the issue in favour of another;
it requires recourse to complex regulatory techniques.

That is why the rules that have been developed in Canada in this
area are marked by subtlety. The Canadian Radio-television and
Telecommunications Commission and the authorities that preceded it
shunned regulatory techniques that were based on inflexible rules and
prohibitions. Instead, they took into account the fact that the electronic
broadcasting field is characterized by rapid change and a multitude of
possible situations. The adoption of overly specific rules might have
led to additional inflexibility that would in no way improve the quality
of campaign-related broadcasting at election time.

With freedom of expression as one of a number of principles that
have achieved constitutional status, it is more crucial than ever to
construct a legal and regulatory framework for election broadcasting,
founded on the will to find solutions to clearly defined problems. When
any given rule is adopted that limits free expression, the need for an
explicit justification for such a rule cannot be overemphasized. It is also
essential to find the means with the least potential to trample on edito-
rial freedom.

For all that lies outside the solution or prevention of identifiable
ills, it should be sufficient to adhere to the general principles of balance
and programming of high standard. These principles have resulted in
a whole set of subtle and flexible rules, rules that, although sometimes
lacking in precision, have nevertheless contributed to creating a media
environment that is the envy of many countries around the world.
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In this study, quoted material that originated in French has been translated
into English. The original draft of the study used standard legal citation form
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1. Section 52 of the Constitution Act, 1982, enacted as Appendix B of the Canada
Act 1982 (U.K.), 1982, c. 11, stipulates that “The Constitution of Canada is
the supreme law of Canada, and any law that is inconsistent with the provi-
sions of the Constitution is, to the extent of the inconsistency, of no force
or effect.”

2. For example, L. c. Editions de la cité (1960) where the judge wrote at page
489, “freedom of the press and freedom of information, like all freedoms,
are limited by the principles of civil liability.”
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. Subject to the ability of Parliament and the legislatures to pass legislation

derogating fundamental freedoms in accordance with section 33 of the
Constitution Act, 1982.

. Excluding commercial speech from the prima facie Charter guarantee of

freedom of expression entails the enormous difficulty of having to define
commercial speech. See Simon (1984-85, 216).

5. For a critique of this tendency, see Mackay (1989, 726).
6. [1987] 2 F.C., 68, reversing the decision in [1985] 2 F.C., 3.

7. The constitutional guarantee of freedom of expression can be interpreted
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14.

15.

16.
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18.

19:

many ways. See Baker (1986, 75).

. The Supreme Court of the United States refused to allow a rule that would

compel an editor in the print media to publish a story. See Miami Herald
Publishing v. Tornillo (1974); Barron (1981, 1-9).

. See, for example, Krattenmaker and Powe (1985).
10.

The very scheme, that is, whose alleged reason for existence is spectrum
scarcity.

By the same token, it is conceivable that research and development of
improved forest-harvesting techniques might yield a higher quantity of
available paper. In this sense, it is not an exaggeration to say that, in any
given period of time, all resources are limited. Going beyond the limita-
tions requires greater skill or greater intensity in the development of those
resources.

Such mechanisms would encourage investment in more efficient uses of
the spectrum by, among others, broadcast licensees.

One could argue that this kind of scarcity does not really pertain to the
spectrum as such. -

The Study Team'’s recommendation reads as follows: “Adoption of a
‘permits market’ licensing process where the value of a license reflects the
competitive impact of a new broadcaster and the tastes and desires of
consumers are better served as existing licensees attempt to increase their
economic value, which is transferable” (Canada, Task Force 1986b, 190).

The Court added that the natural monopoly situation of these companies
arises from economic conditions.

” u

The words at issue are: “shit,” “piss,” “fuck,” “cunt,” “cocksucker,” “moth-

erfucker” and “tits.”

Nevertheless, it is mentioned in Robinson v. American Broadcasting Co. (1971);
Capital Broadcasting v. Mitchell (1971); see also Evans (1979, 883-84).

The legislation did not prescribe rules pertaining to intellectual content of
programs. It simply set conditions for frequency allocation. See Bird (1988).

InR. v. T.R. (1984), the judge found that the rehabilitation of young offenders
was a substantial concern. Consequently, banning publication of the iden-
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23.

24.
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26.

27.

tities of accused youths constitutes a minor infringement of freedom of infor-
mation compared with the importance of the objective it is meant to serve.

The same analysis is offered in Luscher v. Deputy Minister, Revenue Canada,
Customs and Excise (1985, 89-90).

The status of the CRTC changed dramatically in 1975 when it acquired
authority over telecommunications falling under federal jurisdiction. See
the Canadian Radio-television and Telecommunications Commission Act, S.C.
1974-75-76, c. 49. In connection with the structure and operations of the
Commission, see Bouchard et al. (1986, 11-81).

In the Broadcasting Act, 1968, there is a provision concerning partisan broad-
casts, which were prohibited on the day an election or a referendum was
to be held, or on the day before the day an election or a referendum
was to be held. See the Broadcasting Act, R.S.C. 1985, c. B-9, s. 19. This provi-
sion was not included in the 1991 Act.

According to the wording contained in the Broadcasting Act, the functions
of the CRTC take on two meanings. Strictly speaking, they consist of the
Commission exercising the powers of being able to adopt regulations,
conferred by sections 10, 11 and 12 of the Act. This activity relates to setting
standards to establish rules that apply under most circumstances. The
CRTC’s regulatory function also assumes a wider mandate, and includes the
establishment of rules to govern particular cases, by decision or by order.
This, then, is a control function.

On page 30 of the decision, the Court indicated that in the expression
“provided for under the law,” the word “law” covers both written and
unwritten law. For studies comparing the European Convention with the
Canadian Charter of Rights and Freedoms, see Hovius (1985); Mendes (1982);
Turp (1984).

In this case, Mr. Justice Lamer dissented in part; however, the majority
accepted his analysis of the judicial principles involved.

In the Canadian legal context, the expression “broadcasting” designates
radiophonic communication intended for the general public. Since televi-
sion stations use Hertzian waves for broadcasting purposes, these stations
are broadcasting operations and are designated as such, even though the
expression “telecasting” would be a more precise term to designate this
activity in English.

This is different from the 1958 Act, which prescribed that the Board of
Broadcast Governors should regulate broadcasting to create “a varied and
comprehensive broadcasting service of a high standard that is basically
Canadian in content and in character” (Broadcasting Act, S.C. 1958, c. 22,
s. 10). The French version spoke of “un service de radiodiffusion vaste et
varié qui atteigne un haut niveau et soit fondamentalement canadien par
son contenu et sa nature” (ibid.). See Beke (1970, 127). See also Broadcasting
Act 1981, 1981, c. 68, U.K. Section 2 of this Act establishes the Independent
Broadcasting Authority and provides that “the function of the Authority
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shall be to provide, in accordance with this act and until 31st December 1996,
television and local sound broadcasting services, additional in each case
to those of the BBC and of high quality ... as may from time to time be
reasonably practicable.”

There is a link between the balance concept and other principles that the
CRTC cites on controversial programming. The CRTC does not seem willing
to define “high standard” or other fundamental principles of the Broadcasting
Act. In the CRTC’s defence, though, one has to admit that the high stan-
dard concept is so broad that, if necessary, it could be used to deal with
controversy, sexist or racist comments and many other issues.

The CRTC did, however, note certain mitigating circumstances, in that the
station admitted its error and apologized.

Section 16 (now section 6 of the Broadcasting Act) sets out the regulatory
powers of the CRTC.

The rest of paragraph (a) concerns the licences given to the CBC.

This document, which was tabled in Parliament a short time before the
bill that became the Broadcasting Act, explained the government’s approach.

Indeed, it carries greater legitimacy to intervene in the name of the quest
for high-standard programming than on behalf of interest groups active
in the Canadian broadcasting industry.

. Beke (1970) relates how the numerous parliamentary inquiries seriously

endangered the independence of the CBC and at the same time required
the directors of the Corporation to devote considerable energy to “witch
hunts,” energy that could otherwise have been channelled toward better
management of the Corporation.

In CRTC (1977), Controversial Programming in the Canadian Broadcasting System
— Report on Issues Raised by CFCF’s Anti Bill 22 Campaign, the Commission
refers to Circular 51, which is appended to the notice.

The hearing was announced on 4 February 1969.

Only those principles pertaining directly to the treatment of controversial
issues are mentioned.

In the Broadcasting Act, 1968, the CRTC could also regulate the use of
production techniques in advertising messages, political announcements
or broadcasts of a partisan nature. The origin of the provision concerning
dramatizations was a particular event that left its mark on the history of
Canadian broadcasting: the airing of dramatized radio spots, sponsored
by the Conservative party, which denounced the policies of the Liberal
party. These six broadcasts, entitled “Mr. Sage,” heaped praise on
Conservative policies and criticized those of the Liberals. When the
Liberals won the election in 1935, they introduced the provisions in the
Canadian Broadcasting Act, 1936. In 1968, they became the enabling provi-
sions for the CRTC.
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39

40.

41.

42.

43.

45.

46.

. “Election period” means: (a) in the case of a federal or provincial election

or of a federal, provincial or municipal referendum, the period beginning
on the date of the announcement of the election or referendum and ending
on the date the election or referendum is held; (b) in the case of a munic-
ipal election, the period beginning two months before the date of the elec-
tion and ending on the date the election is held.

The CRTC suggests a number of means designed to facilitate attainment of
the requirement for balance for operators dealing with controversial issues
(Vancouver Co-operative Radio 1987, 7).

See the developments on this point in the section describing general obli-
gations derived from the Broadcasting Act.

In this decision, the judge did not deal with the substantive issues, but
granted an interlocutory injunction ordering the broadcast of an adver-
tisement containing material that the defendants alleged belonged to them
by copyright. The Court decided that the balance of convenience lay in
favour of the plaintiffs. To our knowledge, this is the first time a court has
ordered the broadcast of a program. If such a trend continues, it might
have considerable impact on the fundamental principle that broadcasters
are responsible for what they broadcast.

He can contact the leader or chief agent of the party; see section 308(2) of
the Canada Elections Act.

- The definition contained in section 2 of the Broadcasting Act is much more

wide-ranging. This definition states that a “network” is “any operation
involving two or more broadcasting undertakings where control over all
or any part of the programs or program schedules of any of the broad-
casting undertakings is delegated to a network operator.”

Every registered party, through the agency of a person acting on its behalf,
that advertises for such purpose and within such period “is guilty of an
offence and liable on summary conviction to a fine not exceeding twenty-
five thousand dollars” (section 47 of the Canada Elections Act).

It has also been a problem in the United States; see Polsky (1984).
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EVER SINCE IT BEGAN BROADCASTING as a basic cable service in July
1989, Canada’s news channel — CBC Newsworld — has covered a number
of political and nonpolitical stories of considerable national importance.
These include (and this is a partial list) reports on the proceedings of
the Dubin Inquiry; Manitoba’s provincial hearings on native justice;
the summer conflicts at Oka-Kanesatake; the proceedings of the Meech
Lake federal-provincial negotiations; the events of the recent Gulf War;
and, as well, extended coverage of recent provincial election campaigns
in Ontario and Manitoba.

It seems probable, however, that the full political impact of cable
news has not yet been felt in Canada. As one official at the Canadian
Broadcasting Corporation (CBC) told us, Canadian all-news television
will only receive its political “road test,” its real “test of strength,” in a
federal election campaign: in a campaign yet to come. In short, the new
service does have a record as a political broadcaster in Canada, but it
is an incomplete record and hence a rather difficult one to assess. If
only for this reason, this study of the political impact of cable news —
specifically the impact of all-news television on Canadian elections and
election coverage - is perhaps premature and, without doubt, speculative
to a considerable degree.

Nonetheless, there is a record of sorts to go on and we have chosen
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to proceed with this study as follows. The first section examines the
history of all-news broadcasting in North America, a history that largely
takes place in the United States, where the Atlanta-based Cable News
Network (CNN) has been in service for over 10 years (long enough to
have covered three American federal campaigns). Documentation in
Canada concerning the Newsworld service is somewhat more scarce,
limited mostly to newspaper accounts and corporate statements of
intent issued following the CBC’s publication of a formal proposal for
a Canadian all-news service in the spring of 1987. Throughout, these
written records are supplemented with the more current views of cable
broadcasters whom we interviewed at CNN bureaus in Atlanta and
Washington, and at CBC Newsworld offices in Toronto, Ottawa and
Calgary. In the same vein, we will be drawing upon our discussions
with a number of political party strategists who have dealt with these
services during election campaigns in Canada and the United States at
the federal and regional levels. Our overall aim in this section will be
to examine all-news services as North American media institutions;
that is, as organizations with regularized patterns of resources and
constraints, and with historically established procedures for covering
social events, political and otherwise.

With this historical background in mind, we turn to the Canadian
all-news service’s plans for covering the next federal election campaign.
Our impression is that those plans are far from certain. In its first year
of service, the all-news service was, understandably, concerned with
more pressing issues than elections of uncertain date. In fact, Newsworld
seems to have drawn up only a preliminary campaign coverage strategy,
and that partly in response to our request for an interview. In our anal-
ysis of what that strategy may be, we draw on the views of a number
of CBC reporters who will provide the new service with most of its
regional and national news footage in the next federal election campaign.
Also of interest to us are forecasts by cable journalists, CBC officials and
party strategists as to what we might expect from Newsworld in the way
of “differentiated” news service in the coming election. Out of this
material, we conclude with a working list of policy recommendations
concerning the role of all-news broadcasting in future Canadian elec-
tion campaigns.

One final note concerning the overall mandate of cable news in
this country is suggested by our reading of the licensing documents. The
CBC’s promises of performance for Newsworld, as set out in the
November 1987 licence decision of the Canadian Radio-television and
Telecommunications Commission (CRTC), are, in a long-standing
tradition of Canadian broadcast policy, both modest and extremely
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ambitious. The modesty has to do with the material resources claimed
for the service — which are, to be sure, nothing extravagant (allowing,
for instance, for a first-year budget for Newsworld that is less than
one-tenth that of its American counterpart, CNN, in 1989). In fact, in
Canada, cable news has essentially been chartered as a news “delivery
service”: a service that produces little news footage of its own but oper-
ates as a “second window” for reports, mostly regional, that are avail-
able on the parent CBC network.

At the same time, corporate and regulatory documents make some
rather ambitious claims for the new service which we think are of direct
relevance to this study and to any assessment of cable news in Canada,
whatever its specific interest or intent. First, cable news has been licensed
and promoted as an essentially neutral information medium, a medium
that can reflect Canadian society free of the distortions — commercial,
political or otherwise — which affect regular news broadcasts in this
country. These documents suggest that, free of direct advertising and
ratings pressures, the cable news channel will have more time to tell
its stories, more time to make sense of these stories for its audience and
more time to provide access to a range of “distinct and different voices
from across the country” (CRTC 1987a, 228). A great deal of the anal-
ysis in this study is concerned with the substance of these claims, partic-
ularly those concerning the so-called public access dimensions of the
new channel.

Secondly, cable news has been promoted and developed as a tech-
nological medium for cultural sovereignty in Canada. This is a rather
unusual claim, particularly within a Canadian context where cable tech-
nology has generally been used to bring metropolitan (mostly American)
broadcast signals to areas that could not receive them over the air. Most
of the Newsworld licensing documents that we examined suggest that
the all-news service will reverse the “metropolitanizing” tendencies of
cable in a number of ways. At a national level, cable news promises to
help Canada retain control of its information resources within a larger
North American communications market by providing a full-time
service of “news and views from a Canadian viewpoint” (the corpo-
rate history places cable news squarely within Canada’s long-standing
struggle for “information sovereignty”). At a regional level, cable news
is seen to reverse cable’s traditional one-way flow of information by
allowing regional communities to speak for themselves and make their
views known to a larger national audience. At a more generic popular
level, cable promises to open the airwaves to a variety of views, polit-
ical and nonpolitical, which may not be well represented on regular
Canadian broadcast channels. In the words of former director Joan
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Donaldson, Newsworld will provide a “river of information giving a
variety of perspectives” (Toronto Star 1989).

In Canada, then, cable news has been mandated to provide “news
without filters” (CRTC 1987b, 2882): unmediated communication, commu-
nication in which Canadians from all walks of life can speak for them-
selves on roughly their own terms to a national audience; and
communication which stands as a free pool of information to which
Canadians can turn with confidence in a time of national decision. In
this study, we essentially try to assess these broader claims in a specific
political context: to determine, in other words, how Newsworld might
operate as a communications medium in a national election campaign.

ALL-NEWS SERVICE IN THE UNITED STATES (CNN)

All-news broadcasting is relatively new to North America. The first
full-time news and information service sponsored by advertisers was
established by a New York radio station, WINS, in the 1960s; flagship
stations for the major broadcasting networks, such as WCBS in New
York, have followed the format with some degree of financial success
since that time (though the Canadian CKO radio network went bankrupt
with the all-news format in 1989 after 13 years of service). The
Independent Television News Association (ITNA), a cooperative of
nonaffiliated local American broadcasters, made some efforts to produce
a 24-hour television news schedule in the 1970s; but it was Atlanta busi-
nessman Ted Turner’s Cable News Network (CNN) which established
the idea of an all-news cable television service on a commercial basis
in 1980. According to its first president, Reese Schonfeld, CNN was
founded on the idea that network television news had stolen the
“birthright of journalism.” In Schonfeld’s view, cable news would be an
antidote to network news, an “electronic newspaper” against the “news
as entertainment medium” being offered by the American television
networks (Whittemore 1990, 28).

CNN'’s major innovation as a cable news programmer was its exten-
sive use of live footage, mostly of press conferences and other presched-
uled news events. This sort of programming has become a very
prominent feature of all-news public-affairs schedules in North America
- see, for example, the program formats submitted by the main competi-
tors for a Canadian all-news service (CRTC 1987b). For CNN, live coverage
served to fill the 24-hour news line-up (a major problem for the network
in its first years of service); it offered the network its largest audiences
(who have tuned in to CNN’s “breaking stories” in steadily growing
numbers since 1980); and, most importantly, network officials claimed,
it fitted in with the general CNN “philosophy of news,” a philosophy
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which, according to CNN owner Ted Turner, called for newscasters to
“get out of the way of the news” and “provide more words of people
and less pre-packaged editorializing.” CNN should be what Turner
called a “network of record”: a network in which “comments come
from people making events happen” (New York Times 1988).

CNN programmers plainly view “unmediated news” — particularly
the coverage of political events as a matter of record - as a singularly
important contribution to American television journalism. Network
officials cite their decision to break with the other networks and provide
full coverage of the 1984 Democratic and Republican party conventions
as a “turning point” in CNN’s development. In fact, the cable network
has provided virtually full coverage of the major party conventions in
all three campaigns in which it has been involved (in 1984 it spent
over U.5.$6 million of its total U.5.$12 million campaign budget on
convention coverage (New York Times 1984); “gavel to gavel” coverage
was also CNN’s “major spending item” in the 1988 campaign (Belkin
1987)). Gaining equal access to the U.S. president and key American
policy makers has been another long-term goal of the network, and the

‘determination with which CNN has pursued this goal (launching, for
instance, a four-year law suit to break up the White House-network
cartels governing access to special presidential events) gives some
indication of the extent to which regularly scheduled political events
- party conventions, presidential tours, press conferences — have
become the staple fare of the network’s public affairs schedule during
and between elections.!

CNN has made some efforts to provide independent investigative
reporting in recent years, and this shift in policy may have some substan-
tive effect on the way the network covers future elections (see below);
but its emphasis still seems to be on record coverage in the public affairs
schedule. Tom Hannon, CNN’s political director, told us that such
coverage is the “most important type of report CNN does in the long
run,” a sort of ongoing historical record of political events which the
regular networks cannot or will not provide for their viewers (Hannon
interview).

This approach to news coverage has provoked considerable criti-
cism from those (including some CNN staffers) who maintain that CNN
has come to rely far too heavily on press releases and staged events to
fill its line-up. “Too much duty coverage of official Washington” says
Newsweek in its 10th anniversary assessment of the network. “CNN has
certainly not reinvented the formula of political news” (Alter 1990b,
48). CNN’s original investigative unit director, Ted Kavanau, has simi-
larly criticized CNN’s political bureau in Washington for “years of putting



156
ELECTION BROADCASTING IN CANADA

out standard stuff, not real news” (Whittemore 1990, 299). (Kavanau'’s
plans to “turn Washington upside down” were cut short when his
special investigative unit was disbanded shortly before the last U.S.
presidential election.) CNN has recently established new investigative
units to cover political affairs, and we were told they would play a
“prominent” (though as yet imprecise) role in the next campaign. Still,
Turner’s promise to provide “electronic sunshine” on the political
process by making politicians accountable for their actions seems to
have been treated with a considerable degree of scepticism by most of
the journalists and party strategists who were interviewed for this study.

It also seems that CNN has not fully used the extra broadcast time
at its disposal to air alternative points of view on political issues. A
1982 content study of the network has found some evidence that CNN
“relies on a wider variety of sources and presents a better balanced mix
of viewpoints” than its competitors, relying for instance on more “non-
partisan experts” and fewer government sources in its political and
economic stories (Maines 1984). That study, however, seems to have
included current affairs programming in its sample (where outside
experts are normally heavily represented in debate formats such as
CNN'’s “Crossfire”) and excluded live coverage where the views of public
officials are generally more heavily represented, often without jour-
nalistic comment. Moreover, this report and further research work by
Womack (1989) suggest that CNN does not provide wider access in
proportion to the extra news time it has at its disposal.

Similarly, CNN’s attempts to provide air time for minor parties or
social movements have been notable but rather sporadic. In the 1980
political campaign, the network caused something of a sensation by
including independent candidate John Anderson in a presidential
debate, against the wishes of the sponsoring League of Women Voters
and the other Republican and Democratic candidates. Anderson’s state-
ments were edited into the tape at CNN’s Washington bureau. Stu Loory,
a political reporter at CNN, claimed that the network had “blazed a new
trail in journalism” with its coverage (Whittemore 1990, 180), and John
J. O’Connor (1980) of the New York Times viewed the CNN broadcast as
an “intriguing glimpse into a possible future when all third party candi-
dates ... will have access to a national forum,” access that is “impos-
sible on limited over the air network television.” The network has not
repeated the experiment in subsequent campaigns, however, and appar-
ently has no immediate plans to do so. The CNN officials interviewed
for this study stressed that their organization was not a “public access”
channel and that the network had no responsibility to make special
efforts for candidates from smaller parties. According to one official,
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CNN's policy on this matter is essentially that of the other networks;
that is, it will provide special access for minor-party candidates “if and
only if they have clear public support.”

There is also some question as to whether CNN'’s 24-hour format
provides viewers with a more adequate understanding of complex
social issues. Research concerning the relative depth of CNN's political
coverage, however that is defined, is almost nonexistent, but a compar-
ative study by the Media Institute of Washington, DC, concerning tele-
vision coverage of economic issues (focusing on reports about a 1983
stock market rally) found that only 7 percent of CNN stories bothered
to define key economic terms as compared to 17 percent of stories
carried on CBS, NBC and ABC. Similarly, only 31 percent of CNN’s stories
dealt with the causes and implications of the stock market rally as
against 39 percent of stories covered by the networks. In this case, CNN
does not seem to have used its extra time to provide “comprehensive”
coverage of the economic issues concerned, leading the researchers to
conclude that “more news time and superior news performance do not
seem to be related” (Maines 1984, xv). Again, we know of no compa-
rable study of CNN’s political or election coverage.

In closing, we should note that a surprising number of the jour-
nalists and party respondents interviewed said that CNN’s impact on the
general public would be minimal in the next U.S. national election. Some
recent demographic research suggests that the audience for American
cable news is influential but limited, concentrated mainly among
affluent, educated Americans, many of whom already participate quite
regularly in American politics (Lamb 1988). Brian Lamb has argued
that CNN’s coverage of political events has “potential democratic value”
by “showing the democratic process at work,” though he concedes that
the network may be “preaching to the converted” in this respect (ibid.,
29). Interestingly, much of the source material we examined concerning
CNN'’s election role emphasizes its impact on American politicians and
policy making, rather than its influence on American voters and their
involvement in the political process. One American party strategist we
spoke with insisted that the latter impact is probably insignificant:
American cable news programming is, in his view, “news by politi-
cians and for politicians,” a medium through which newsmakers can
convey their message at greater length and with less journalistic medi-
ation than on regular television. Other strategists we spoke with
suggested that CNN and the American public affairs information channel
C-SPAN allow newsmakers to gauge public responses to their political
initiatives.? Cable news thus seems to be viewed by this group primarily
as a tool for policy makers: an information resource for those who



158
ELECTION BROADCASTING IN CANADA

already have a stake in the political process. A number of these find-
ings are supported by the Canadian research, as described in the
next section.

ALL-NEWS SERVICE IN CANADA

Comparing the development of all-news service in Canada and the
United States is somewhat problematic. It should be noted at the
outset that Canadian cable news programmers essentially see them-
selves in an altogether different business from their American coun-
terparts. Their task, they say, is not simply to make news for profit
(though it is partly that) but to provide a reflection of Canadian society
as set out in their conditions of licence with the Canadian Radio-
television and Telecommunications Commission (CRTC). The Canadian
all-news mandate and its implications for Newsworld’s role as a polit-
ical broadcaster will be discussed at some length later, but in the
remainder of this section we want to examine the Canadian service in
a more general historical context: as a media organization with regu-
larized patterns of resources and constraints, and with a more or less
established set of procedures for covering Canadian social events,
political or otherwise.

The CBC reports that it first drew up plans for a specialty news
channel in 1985, partly in response to the availability of CNN on Canadian
cable channels, which began in 1984. The idea for a CBC news channel
received some support in the Caplan-Sauvageau report on broadcasting
(Canada, Task Force 1986, 301-304), and in April 1987 the CBC submitted
to the CRTC a formal proposal for such a service. Competing bids were
received from the Rogers Cable Company affiliate, the Public Affairs
Channel (which subsequently withdrew its proposal), and from the
Allarcom corporation, an Edmonton-based private broadcaster. In
November 1987 the Commission awarded the three-year licence for an
English-language news and information service to the CBC; the CBC’s
application for a separate French-language service was denied, though
anew Radio-Canada proposal for a French-language service was being
prepared for the CRTC as this study was being written.

The Newsworld licence was controversial from the start. Within
days of its announcement, 17 of 20 Alberta Conservative MPs publicly
criticized the ruling as an affront to the interests of western Canada
and the nation’s private broadcasting community, and gave their offi-
cial support to Allarcom’s appeal to the Commission (and subsequently
to the federal Cabinet) to have the decision overturned. The licence
was also opposed by most of the Quebec wing of the federal
Conservative party, because of its lack of provision of a French-language
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news channel. Communications Minister Flora MacDonald criticized
the decision for having effectively licensed a unilingual service, and
she described as “premature” the CRTC’s various rulings on pay tele-
vision, which had awarded licences for national sports and music
networks as well as for a news service. The proposed Broadcasting Act,
which MacDonald made public within days of the CRTC’s licensing
decisions, had envisaged a very different institutional structure for pay
television in Canada, specifically calling for a second public channel
to deal with specialty broadcasting concerns such as “in-depth news.”
Ultimately, the CRTC cable news decision was simply set aside by the
Cabinet, as a “sensitive area of Canadian culture whose provisions need
more consideration” (Gazette 1987).

Newsworld’s licence was eventually given final approval by Cabinet
in October 1988 but with two substantial conditions of service attached.
First, 70 percent of cable news programming was to be based outside
Toronto, mostly at regional headquarters in Halifax, Winnipeg and
Calgary. Newsworld was to be a regional service against the “central
Canadian broadcasting monopoly” which was then seen to exist (Globe
and Mail 1988e). Second, the government moved against what it called
the “danger of absolute public control” of all-news broadcasting in
Canada (ibid.). CBC’s 1987 cable proposal had envisaged what was
essentially a publicly operated cable news service; but by 1988, in
response to the new directions from Cabinet, the corporation had
arranged for fully 25 percent of programming to come from private
sources such as the Globe and Mail and the Financial Times of Canada.
Moreover, Newsworld programming would be marketed to cable compa-
nies by Toronto’s privately owned Cancom service. In later statements,
CBC President Pierre Juneau described the Newsworld project as a “joint
venture between public and private broadcasters” (ibid.). As a result of
these negotiations, Newsworld was essentially established as a “parallel
but differentiated” service in the Canadian broadcasting system. What
this means is that the news channel draws quite heavily on CBC news and
current-affairs programming — airing regular broadcasts from the CBC’s
national newsroom and repeats of CBC current-affairs programming
such as “The Journal” and “The Fifth Estate” — while at the same time
producing a considerable amount of its own (mostly current affairs)
programming. Newsworld thus uses its own facilities and those of the
CBC to produce a range of interview, discussion and debate formats,
most of which are organized and produced by Newsworld’s own produc-
tion team, sometimes in collaboration with private media outlets such
as the Southam corporation. Newsworld’s morning show produced out
of Halifax and its afternoon line-up from Winnipeg, Toronto and
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Ottawa essentially consist of this type of original current-affairs program-
ming, as does much of the weekend schedule: the native current affairs
program “Nedaa” is a case in point. Newsworld also produces daily
news digests such as the Ottawa-based “Capital Report” and Calgary’s
“Cover Story.”

However, as far as news itself is concerned, Newsworld essentially
operates as a “second window” on material already available within the
Canadian public broadcasting system. That is, Newsworld draws heavily
on footage produced by local, regional and national CBC news teams,
making some of that material - particularly local and regional news
reports and extended footage from the national news — available to a
new national audience (CRTC 1987b, 2880). This strategy for a parallel
but differentiated service is essentially the foundation of all-news tele-
vision service in Canada. Newsworld was never conceived by its various
organizational handlers as a full-fledged “alternative” news and infor-
mation service. In fact, the CBC and CRTC regulators established cable
news service as, first and foremost, a second “delivery system” for the
public network. Newsworld is meant to be a “complement” to the CBC
rather than a “second adversarial team” (McQueen interview).

Operating as such, the Canadian news channel has largely been
spared the tremendous start-up costs which the independent service
CNN incurred in its first years of operation; CNN lost over U.S.$175 mil-
lion before it started operating at a profit in 1985. CBC established
Newsworld with a first-year budget of Cdn.$19.3 million, less than
one-tenth of that spent by CNN in 1989. Much of this money has been
spent for extended coverage of reports already available on the parent
network — footage which had, in the past, been taped but had not always
been aired for regular newscasts. The extra cost of processing this mate-
rial, if any, has been incurred as an “incremental cost” (to ensure a sepa-
ration of service as called for in the parent network’s condition of
licence). The news channel has only incurred direct costs for news when
it has had occasion to order up special reports from the CBC - reports
which CBC officials have stressed will be kept to a minimum for
budgetary reasons, at least in Newsworld’s first years of service (CRTC
1987b, 2881 and 3039). Thus, while producing its own schedule of
current-affairs programming, Canada’s news channel relies almost
totally on the infrastructure of the regular public network to gather,
process and transmit news.

“A national all-news service was only available to Canadians on this
basis,” said a CBC official, who explained “there just wasn’t enough
money for a completely independent news channel” or for a competi-
tive service such as the Turner network in the United States. The next
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section examines more closely how this cable “production and delivery”
system might operate in a federal election campaign. More specifically,
it questions whether, and to what degree, such a role is compatible with
the cable channel’s promises of performance as a public-affairs broad-
caster.

PROMISES OF PERFORMANCE AND THE NEXT ELECTION
Justification for the establishment of a specialty cable news service in
Canada has encompassed a range of potential benefits (CBC 1987; CRTC
1987c). From our reading of the licensing documents, these include:

e increased regional representation (with cable news production
and processing to be based in areas outside central Canada);

e greater variety of news sources (“interested communities,”
including social movements, multicultural groups and political
parties); and

e extended coverage of news events.

These are certainly not the only claims made for the service (CBC 1987,
1988; CRTC 1987c); but in our view they are the most pertinent to public-
affairs coverage and will have a direct bearing on the news channel’s
possible performance in a federal election campaign. Each of them will
be discussed in turn.

Regional Representation

In Canada, cable news has been promoted first and foremost as a medium
for regional representation. The news channel is mandated to “reflect each
part of Canada to itself and to other regions” (CRTC 1987c, 245) and to
“draw upon the incredible wealth of material [within the Canadian
broadcasting system] previously not given opportunity to be seen outside
place of origin” (ibid., 247). Cable news broadcasters interviewed for
this study stressed that the Canadian all-news service goes beyond the
mere transmission or retransmission of regional data to “communicate
the richness and wealth of local experience in this country” (Donaldson
interview).

Although networking arrangements are far from settled, CBC
spokespersons have given us a general picture of how Newsworld
might cover the regions in the next election. It seems that most local
election reports will be prepared by CBC regional bureaus or affiliates
and processed by Newsworld producers in Halifax, Toronto, Winnipeg
and Calgary. Via this network, Newsworld will receive regular satellite
reports from each of Canada’s regions, including northern Canada,
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which was supplied with a satellite up-link when the cable service
was established; regional reports will also, of course, be included in
the regular newscasts of “The National.” CBC officials expect that
over 80 percent of Canadian federal ridings will be covered in this
fashion.

What Newsworld will do with this material is still somewhat
unclear. In a federal election, Newsworld producers would apparently
have the job of presenting the regional reports as a “continuous stream”
of programming to a national audience (CBC 1987, 30-31). But
Newsworld officials insist that they will make few or no changes to
individual stories as such. That is, producers will package the local
material on the assumption that it has already been vetted at some level
by the parent network. “We assume it conforms [to the fairness and
balance standards set out in the corporation’s code of journalistic policy],
so, as much as possible, we show it ‘as is’ to a national audience”
(Donaldson interview). In this way, it seems, the integrity of regional
programming will be maintained.

More closely monitored — and perhaps more problematic for the
service — will be the maintenance of a partisan balance in regional stories
received from the parent network. A structure to monitor overall balance
as such has apparently not yet been established, though in the Manitoba
and Ontario elections Newsworld developed a logging and entry system
to keep track of how parties and interests were being represented in
the regional program packages, and this system may well remain in
place for the federal election. Other than these basic measures regu-
lating the flow of local campaign material, we were told that corporate
“filters” on the regional material would be kept to a minimum.
Newsworld, said Donaldson, will allow the regions to “speak directly
about issues which concern them to a national audience” - through the
CBC affiliate system. Moreover, Newsworld will apparently use its own
current-affairs programming - specifically the interview, analysis and
debate formats (largely produced out of the region) — to reflect regional
concerns and issues with “as little distortion as possible” (Donaldson
interview).

Local producers in Ontario and Manitoba who provided the news
channel with campaign reports in the last provincial elections mostly
confirm this organizational scenario. “There was no editing, no direc-
tion, no feedback from them,” says a Manitoba CBC reporter.
“Newsworld simply told us they wanted to pick up our election night
coverage and they did.” Producers in Ontario and Manitoba told us
they received no requests for extended reports or special analysis from
the news channel. “There were no conditions,” said a CBC reporter in
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Toronto. “They just took what we gave them. As long as they stuck
with us, what Canadians saw was what our local audience saw.”

There have been some discussions within Newsworld and the
parent network, however, concerning the proper balance between
regional and national material in the news schedule and the overall
propriety of Newsworld’s regional mandate. Some Newsworld jour-
nalists interviewed seemed to support the Toronto Star journalist Antonia
Zerbisias’ assertion that the channel produces too many “features on
fish, potatoes and wheat” (1990). “There’s just no sense of proportion
for the regional stuff,” said one Newsworld producer. “You get the
sense that it’s there to fill time or to fill a quota.” On the other hand, at
least some CBC journalists interviewed felt that the news channel had
not given regional issues enough time during the Manitoba and Ontario
elections. According to a CBC reporter in Toronto, Newsworld “stuck
with us until decision time, then cut to a commercial and switched to
their own analyst from Quebec. We had a whole discussion panel on
local issues which they missed because of that.” However, the Manitoba
producers interviewed seemed quite impressed with the breadth and
sensitivity of Newsworld’s coverage of local issues, in both its news
reports and its own current-affairs programming.

In whatever way the regional representation issue is resolved, CBC
officials insist that the regional network will form the backbone of its
all-news federal campaign coverage. “It’s not a perfect or complete
system but we believe it will reflect Canadian political reality better
than anything Canadians are likely to see in the next election,” says
one Newsworld official in Calgary. “It’s a regional alternative. You
won’t be getting that type of programming anywhere else in the
Canadian broadcasting system.”3

Access for Social Movements

CBC officials say the news channel will serve as a forum for “distant
and different voices from all parts of the country” during and between
elections (CRTC 1987c, 228). Moreover, Newsworld can be expected to
represent social and multicultural groups in a manner “that realistically
reflects their participation in Canadian society” (ibid., 252). These were
explicit promises of performance tabled at the CRTC licensing hearings
in July 1987 (see, for example, CRTC 1987b, 3066) in the CBC’s proposal
for a specialty news service (see, for example, CBC 1988, 17). These
promises have been reaffirmed in recent public statements by service
officials. For instance, Newsworld's first chief, Joan Donaldson, speaks
of a 24-hour “river of information” providing a “greater variety of
perspectives on issues of importance to Canadians” (Toronto Star 1989).
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Canadians have essentially been told that more news means more
diverse news, news that draws upon a variety of perspectives that are
not fully represented within the regular Canadian broadcasting system.

The corporation has not always been clear as to its responsibility
toward social movements or minority parties, but officials have pledged
to ensure some degree of public access to the news channel through a
number of procedures. First, the corporation seems to suggest that
Newsworld’s regional schedule will, as a matter of course, offer
Canadians a range of local viewpoints which are underrepresented on
Canada’s regular broadcasting channels. It is at least partly on this basis
that the news channel can be seen as a “differentiated service.”

This is a plausible but, in our view, somewhat problematic posi-
tion. As a “second window” on the regular network, for instance, the
news channel will be relying on news programming, both national and
local, in which the constraints of time and conventional journalistic
notions of balance are probably in full force. These factors, which have
traditionally excluded minority parties and interests from being fully
represented on the regular channels of the Canadian broadcasting
system, will continue to govern much of Newsworld’s election program-
ming — at source.

These constraints may be somewhat relaxed in Newsworld'’s orig-
inal election programming, specifically in news analysis shows such
as “Inside Politics” and “Cover Story,” which will apparently be promi-
nently featured in the network’s election schedule. But the Newsworld
officials interviewed said that, throughout the campaign, they will
emphasize repeat news headlines (provided by the parent network),
the sort of news wheels and headline formats on which all-news services
have traditionally relied during and between elections. In other words,
the amount of extra broadcast time available on the news channel to
minority interests and small political parties may be rather less than
corporate statements have indicated. Moreover, and this is a point we
would stress, access provided to minority social movements will almost
certainly not be in proportion to the amount of extra broadcast time
available to Newsworld producers. In other words, if Newsworld does
“open the airwaves” to alternative news and views in the next elec-
tion, it may not open them much, and even then only within its limited
original program schedule.

Finally, and perhaps most importantly, the Newsworld organiza-
tion does not recognize any “special obligations” to provide public
access under its current charter. That is, even assuming Newsworld
producers do have full 24-hour days with which to reflect the “full
balance” of Canadian viewpoints in a general election, they accept no



165
IMPACT OF ALL-NEWS SERVICES ON ELECTIONS

special responsibility to do so above and beyond the CBC’s normal oper-
ating procedures in this area. Trina McQueen said that Newsworld will
“act like any other broadcaster” to ensure that its coverage is fair and
balanced in a federal election (McQueen interview); that is, its coverage
will be governed by the CBC’s 1988 regulations concerning party polit-
ical broadcasts and in particular by the corporation’s code of journal-
istic policy (which, among other things, calls for CBC reporters to
represent a balance of opinion on social issues, taking into account the
“weight of opinion” behind a point of view).

Most of the minor-party representatives interviewed felt that the
news channel would not offer them a significant forum in which to
present their views to the Canadian electorate.* “Newsworld will be
worse than any other news organization,” says Greg Vézina of the
Green Party of Canada, “because with all the time it has to cover polit-
ical affairs it will end up doing what the CBC and all the other regular
broadcasters do — covering the same old three party platforms.” Vézina,
who is challenging the regular networks’ “minor party” policies in an
Ontario court (including their refusal to adhere to the CRTC regulation
(CRTC 1987a) calling for the “equitable coverage” of minor party posi-
tions, as determined by the provincial courts), claims that Newsworld’s
news and current-affairs treatment of the smaller parties during the
Ontario election was particularly deficient. In particular, he cites the
CBC'’s refusal to provide the smaller provincial parties with air time
after they were excluded from the regular leaders debates.

Some journalists argued that Newsworld’s policies in this area may
be more flexible than current corporate statements indicate, that the
service may not settle on a precise fairness and balance policy until its
own corporate infrastructure is in place with regular levels of funding
secured. Then, we have been told, Newsworld may offer Canadians
more differentiated coverage of political affairs. “It may really go its
own way in the next few years,” says one CBC journalist. “There’s defi-
nitely the will here to provide Canadians with something completely
different in news and current affairs.” That may be the case, but the
assertion that more air time will as a matter of course “provide for a
greater diversity of opinion” (CBC 1988, 17), an assertion which stood
as a founding premise in the service’s early licensing statements, seems
rather implausible in hindsight. Judging by existing corporate state-
ments of policy and by the allocation of resources and present allot-
ment of time on the news channel, we believe the equation of more
news with more diverse news is inherently problematic in Canada.

It should be noted that some of Newsworld’s current-affairs
programming is considered both capable and unique by many of the
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journalists and party activists interviewed, and that it may have risen
above some of the corporate constraints listed above. Many of our
sources, for instance, pointed to weekend programming such as “The
Week Starts Here” and “Focus North” which sometimes offer a wide
variety of perspectives on politics and social issues otherwise unfa-
miliar on Canadian television. However, our analysis suggests that
such programming has emerged in spite of the founding structure of
all-news television service in Canada, not because of it. Unfortunately,
in many respects Newsworld seems to have been developed and
conceived as a service offering Canadians “more of the same” at elec-
tion time; that is, familiar news sources and news perspectives — in a
new cable package.

Extended Coverage of the Campaign

In the remainder of this study we want to examine the possible bene-
fits of extended election coverage for Canadian voters and politicians.
For many, extended coverage is the defining feature of cable news, the
most important programming that it can offer its viewers as citizens.
Rightly or wrongly, North American cable programmers have gener-
ally equated live (usually lengthy) coverage of scheduled political events
with public service, a service which they and only they can provide on
a regular basis. Perhaps not surprisingly then, Canadian cable news
programmers have already promised to carry “live and total” coverage
of party platforms, speeches and policy statements for the next federal
election. They will probably make good on this promise. Newsworld
has already provided over 450 hours of live event coverage in its first
year of service, including over 20 hours of live coverage of the first
ministers’ conference on the Meech Lake Accord in June 1990 (Stevens
1990), and it will probably continue to emphasize such programming
in years to come, both during and between elections.

Extended public-affairs coverage has been justified as a public
service on several grounds: it is designed to inform Canadians of
their options in the election campaign and to expose them more gener-
ally to the workings of the government and media during a modern
day election campaign (Donaldson interview). “People want to be in
on the process unedited,” says Michael Harris, Newsworld’s current
director. “They want the whole press conference including the bor-
ing parts where reporters stumble on their questions” (Zerbisias
1990). The CBC’s director of English-language television program-
ming has promised that Newsworld will make a “major effort” to
provide lengthy coverage of party platforms in the next campaign,
coupled with a range of current-affairs programming which might
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put this material into some kind of a perspective for voters (McQueen
interview).

How such programming will appeal to the general electorate is
rather uncertain. Newsworld officials seem to have concluded that
the audience for run-of-the-mill speeches and news conferences in
toto may be dedicated but is almost certainly small, with little growth
potential beyond its current “narrowcast” levels (Nunes 1990). A.C.
Nielsen figures collected for the CBC are of little help here as they
include only standard variables such as geography, age, sex, educa-
tion, occupation, household income and language. According to these
studies, Newsworld’s viewers tend to be overrepresented in Ontario
and underrepresented in Quebec; many are retired and generally
they are better educated than most Canadians; they seem to be fairly
evenly divided among the sexes and among income groups (CBC
Newsworld Audience Profile, 1989/90, weeks 29-41). But these figures
tell us little about the political involvement of Newsworld viewers;
in this area we must speculate. What we do know is that the cumu-
lative audience for Canada’s news channel consists of about 15000
viewers per minute. The figures supplied to us by the CBC were calcu-
lated only on a cumulative basis and excluded the final weeks of the
Meech Lake negotiations when ratings were a good deal higher.®
Moreover, the almost unanimous perception among the journalists
and party strategists interviewed is that those who tune in to entire
speeches, news conferences and political events are probably already
interested and active (either as journalists or politicians) in this
country’s political process. None of the broadcasters we spoke with
regarded “record” coverage as having even a potentially wide audi-
ence. In fact, like their American counterparts, many of our Canadian
journalist and party respondents seemed to view extended coverage
of this material as a service for politicians more than for voters at
election time. Thus, unedited election events — speeches, campaign
events and press conferences which will often be televised in their
entirety by Newsworld during the next election — are seen to be chiefly
of interest to those who make a living either giving or going to those
events, namely journalists and politicians.

This issue will be looked at later in the discussion of the relative
public service merits of extended coverage of this sort. At this point,
we would simply note our impression that the benefits of cable news
service in Canada have been most clearly defined in the policy-making
area. According to our sources, such benefits for politicians might
include reaching the voters, reaching voters without mediation and
monitoring political events.
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Reaching the Voters
As has been noted, most of the party strategists and broadcasters were
somewhat pessimistic in their assessment of the potential impact of a
cable news service on the general electorate. Most believed that the all-
news service’s audience is irredeemably small and select, and that it is
probably already active and decided in its political preference (though,
as noted previously, there are no hard data to bear this out).
Newsworld’s utility as an advertising medium is seen to be further
limited by its inability to accept local commercial announcements, polit-
ical or otherwise. Many of the party strategists interviewed believed
that this policy had eliminated the news channel’s competitive advan-
tage as a “narrowcasting” medium through which the parties might, at
a reasonable cost, reach a specific audience in a target riding. Moreover,
strategists point out that the free time provided to the parties could be
of limited utility since the news channel cannot guarantee its clients
regular time slots because live news coverage often pre-empts a regular
advertising schedule. “There’s just no predictability in cable news,”
said a strategist for the Conservative party.

Reaching the Voters without Mediation

Most of our party respondents believed that Newsworld would provide
them with more time to get their message across to the voters with
little or no journalistic mediation. Few, however, foresaw the live format
having any impact on the way regular broadcasters covered the campaign,
and even fewer believed that the news service would force them to
reorganize their campaigns in any significant way. Most journalists we
spoke with accepted this view. The all-news service, we were told, would
probably cover the same campaign events as the networks: press confer-
ences, stump speeches and timed announcements; Newsworld would
be tied to the traditional campaign sites simply because it lacked
the human and technological resources — the investigative staff or the
portable satellite up-links, for instance — to do otherwise.

Moreover, the assertion that Newsworld’s ongoing “complete
record” of campaign events might allow the regular network to exper-
iment with new and perhaps more analytical types of coverage was
dismissed by many of our sources. “They [Newsworld] do what they
do because they have to. They won’t change the way we cover
campaigns,” said a CBC producer. One of the strategists agreed: “They’re
new to the game and they’ll have to adapt to us because we have no
plans to adapt to them.”

Monitoring Political Events
Politicians might use an all-news service to monitor and respond to cam-
paign events, regional issues and party platforms, according to
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some of our small-party respondents. There is a story, told by many, of
Jean Chrétien’s use of the channel in this way during the Liberal lead-
ership convention. Chrétien is reported to have ordered the Newsworld
service installed in his Calgary hotel in order to keep up with devel-
opments at the Meech Lake conference in Ottawa. Whether apocryphal
or not, these reports are perhaps suggestive of the way the news service
is perceived as a strategic resource by this country’s policy élite. To be
sure, some of our sources were rather more cautious in their assess-
ment of cable’s strategic utility as such, pointing out, for instance, that
the major parties have their own intelligence-gathering systems, and
suggesting that the news channel might actually be of more use to jour-
nalists, particularly reporters for smaller newspapers who have no
other access to political events. Most of our party respondents, however,
stated that they watched Newsworld, that their colleagues watched
Newsworld, and that the all-news service would probably help them
monitor the campaign, because it would be going to “places we can’t
go,” as one strategist put it. Provincial campaign strategists for the New
Democratic, Liberal and Conservative parties, for instance, said that
the news channel helped them keep track of their competitors during
the Ontario election.

Nevertheless, our general impression from these conversations was
that, inasmuch as strategists have given cable much thought, they do
not believe it will force them to alter their traditional media strategies
in any significant way. There may, however, be one exception to this
rule, one way in which cable news service could decisively change
campaigns in years to come — and not necessarily to the advantage of
Canada’s regular political players. There is no certain trend to identify
here, but a surprising number of our party respondents told us that
Newsworld might change the timing of campaigns. That is, by tele-
vising the campaign on a full-time basis, Newsworld might speed up
the process of communications amongst politicians, in effect reducing
their collective control over the pacing and shaping of election messages.
If strategists had any fear about cable news, this was it. “It could be
like a 24-hour open line for politicians,” said an NDP organizer. “It could
force us to respond to announcements and come up with a policy posi-
tion within the hour, whereas in the past we had all day.” We received
no reports of such an effect in the Ontario and Manitoba elections, but
we were told that federal politicians had had to scramble to keep up
with, and respond to, the flurry of statements coming out of the Meech
Lake negotiations, and that the CBC’s all-news instant coverage made
the political pace of the talks all the more punishing and unpredictable
for party leaders. In the words of one Conservative party consultant, the
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full-time televising of Canadian elections could “add a measure of
unpredictability in campaigns, and no politician likes unpredictability.”

CONCLUSIONS

The foregoing are just some of the views that respondents shared with
us concerning the possible impact of all-news broadcasting in the next
election campaign. What was most evident to us in these discussions
was that Canadian journalists and party strategists have not given cable
news much thought. Newsworld programmers, preoccupied as they
are with day-to-day management in these first years of service, seemed
rather taken aback by our questions concerning their plans for an as
yet abstract and distant campaign. Our party sources, on the other
hand, seemed largely indifferent to cable, it being a new and untested
medium. In short, there was little conventional wisdom on which to
base the conclusions for this study. What we offer here is a tentative
list of features that might govern all-news campaign coverage in the
next Canadian election campaign - barring a radical change in mandate
and/or funding.

1. Canada’s all-news service will probably rely upon the produc-
tion facilities, technical equipment and distribution technologies
of its parent network to cover the election while offering some
original current-affairs programming to put this material into
perspective for its viewers. Newsworld will also air regional
reports and extended national footage which has not yet been
viewed by a national audience. As far as news coverage goes,
this arrangement may result in a fair amount of duplicated
service.

2. Newsworld will not accept any special responsibilities as a
public-affairs broadcaster. Its standards concerning fairness,
balance and overall quality control of incoming election mate-
rial will not differ significantly, if at all, from those of the parent
network. In this sense at least, Newsworld will not be offering
alternative election coverage in the next campaign. Its news
reports will probably cover the same political events as the
regular networks: press conferences, stump speeches and timed
announcements. Newsworld will be tied to traditional campaign
sites simply because, under its present constitution as an adjunct
news service to the CBC, it lacks the human and technical
resources — the investigative staff and the portable satellite up-
links, for instance — to do otherwise. Moreover, Newsworld
accepts no responsibilities to provide special public access in its
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original current-affairs programming where time constraints on
alternative perspectives would seem to be more relaxed.

3. Whether Newsworld can meet its promises of performance,
organized as such, is at least questionable. Most of the jour-
nalists and party strategists we interviewed felt that the service
could provide Canadian voters with a valuable “second
window” on regional events and issues, though these forecasts
may have to be revised somewhat in the wake of the corpora-
tion’s recent cuts in local programming. Moreover, most respond-
ents expected that the news channel would provide extended
coverage of election events, though again the precise benefits
of such a service to the viewing public have, in our view, been
rather ill-defined. More problematic may be Newsworld’s
performance as a forum for minority parties and minority inter-
ests which have generally not been well represented on Canada’s
regular broadcasting channels. In our view, the standards and
procedures that have traditionally excluded minority parties
and minority interests from regular television will probably
continue to exclude them from the new all-news channel in the
next election. More news will not necessarily mean more diverse
news or news from new political perspectives in Canada. Nor
will more time necessarily result in a more varied cable current-
affairs schedule.

4. Whether all-news service will alter the way politicians do busi-
ness during the elections is also somewhat uncertain. Most of
the respondents said the new medium had not made them
change their campaign style in the Ontario and Manitoba elec-
tions; nor would it make them change their ways in the coming
federal campaign. The three large national parties, we were
told, would continue to put their emphasis on the usual leader
tours, the usual three-event days, the usual sound bites for the
usual evening newscasts. All-news service, we were told, will
not change all that.

Nonetheless, cable might affect campaign communications in
more amorphous ways. Specifically, the news channel might have
three distinct effects: it might allow the parties to get more of their
message across to a limited audience; it might let them monitor
and respond to regional and national campaign events; but it
might also force them to respond to those events as they develop,
thereby reducing their collective control over the shaping and
pacing of campaign messages. However, there was not even much
of a consensus on these points. Most of the party strategists
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we spoke with felt that cable would not have a very wide impact
in the next campaign; the remainder were, for the most part, not
sure what that impact would be.

5. What was most evident in our conversations with party strate-
gists was that, whatever their views concerning cable’s impact
on Canada’s regular political players, the benefits of such a
service for the general electorate remained somewhat ill-defined.
Public impact was simply not an issue in most of our discus-
sions. Even the designers of the all-news system, those officials
who might be expected to be best able to articulate the public
service benefits of the new service, were far from specific in their
forecasts of how it might help Canadians understand or partic-
ipate in an election campaign: how, for instance, the new service
might enable Canadians to express their current dissatisfaction
with the major political parties through concerted political action;
or how it might simply help them act as voters and make up
their minds about a given candidate or platform at election time.
Perhaps our major conclusion about the importance of an all-
news service in an election campaign is this: in many respects,
cable news in Canada seems to have been constructed as what
one party strategist calls “a very expensive tool to make politi-
cians’ and journalists’ jobs a lot easier at election time.” Cable’s
democratic utility, in our view, remains somewhat uncertain at
this stage in its history.

RECOMMENDATIONS

We believe there are several features of the CBC Newsworld service that
should be re-examined if Canadians are to receive the sort of all-news
election coverage they deserve. In the discussion that follows we have
tried to be sensitive to Newsworld’s budgetary constraints, which are
clearly a basic condition of possibility for an all-news service in Canada.
In fact, we believe that a reform package that takes into account these
limits is quite feasible. Our reading of the history of North American
all-news services suggests that more money does not necessarily mean
better news. With these considerations in mind, our recommendations
are as follows.

Development of a Differentiated Regional Service

According to most of our respondents, Newsworld provides a valu-
able service by showcasing regional news and information that was
previously unavailable to a national audience. We believe, however,
that the service could do a better job in this regard by developing at
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least the beginnings of a parallel regional network, staffed by its own
reporters and drawing upon more mobile technology (portable satel-
lite up-links, for instance), all of which might cover regional campaign
stories that have not been aired on regular channels of the parent
network. The CBC has resisted the idea of a differentiated cable service
as such because of the start-up costs involved. We believe, however,
that such a policy could be considered as a long-term goal, mainly by
reducing the amount of duplication of services already available on
the news channel. Specifically, the service might reduce spending on
extended coverage of election stories already covered by the networks,
since such coverage can often be seen on the CBC and on other televi-
sion services; and it might accept a loosening of the technical broad-
cast standards which Canadians have come to associate with regular
television news (standards which, by most accounts, have never been
the cable service’s strong point). In our view, what a differentiated
regional all-news service requires is not so much a change in budget as
a change in operating philosophy, a change in the conception of the
kind of public-affairs coverage Newsworld can and should offer its
audience during and between elections. As a first recommendation,
then, we suggest that Newsworld make a concerted effort to include
some form of differentiated news programming in its regional election
schedule.

Inclusion of Minor Parties in Campaign Coverage

According to the CBC’s promises of performance, a 24-hour news channel
should air alternative points of view, should “provide airtime for more
programs of opinion” (CBC 1988, 17) and should relax conventions of
balance within news and current-affairs programs — conventions which
have often served to exclude minority interests from the regular
networks’ public-affairs schedules (CRTC 1987b, 3066). In our view,
current operating procedures are often at odds with these original state-
ments of intent. The CBC’s pledge to “rigorously enforce” its standard
procedures for fairness and balance in political programming, coupled
with its insistence that Newsworld adhere to current CBC policies
concerning the “equitable” coverage of minor parties, suggests to us
that the news channel has little to offer in the way of an alternative
public access strategy. Such a strategy was certainly not in evidence
during the Ontario and Manitoba campaigns. We would advise the CBC
to re-examine its current policies in this regard. To remain wedded
to traditional public access formats (which were essentially developed
for 22-minute news and current-affairs programs) would, in our
view, represent a very regrettable lost opportunity in Canadian political
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broadcasting. As a second recommendation, then, we suggest that the
all-news service use its extra election broadcast time to provide a forum
for Canada’s minor parties and social movements, both in its news and
in its current-affairs schedules.

More Political-Advertising Time

As a related recommendation, we urge the CBC to provide more free
and paid political-advertising time on the news channel, particularly
for minor parties whose views may not have been adequately aired on
the regular network.

Context for Coverage

In a recent public statement, the CBC’s director of English-language
programming called on Canadian journalists to report the “method-
ology behind journalism,” to be more explicit, for instance, about
attempts by politicians to manipulate the news and the role these
attempts have played in news organizations’ subsequent strategies of
coverage. We agree with this view and would further suggest that the
news channel use its particular broadcast resources to provide Canadians
with more election coverage “in context”: coverage, that is, which makes
the rules of the electoral process and the media’s role within that process
more explicit to viewers.® This would not just be an exercise in media
literacy (in essence, letting viewers in on the work, effort and choice
that go into a news line-up). It might also contribute to a more general
political understanding, an understanding of campaigns in which the
media have come to play an increasingly important role in shaping
political messages. In short, we recommend that the news channel make
a more concerted effort to provide a more “self-reflexive” type of
campaign coverage that would indicate the degree to which the
Canadian media have themselves become part of the campaign stories
they report.

Review of the Policy concerning Extended Coverage of Traditional
Campaign Events

We believe that, in the next election, Newsworld may have to make
some tough choices between live programming — extended coverage of
political events already being covered by the regular network - and
issue analysis designed to put these events into some sort of context.
CBC officials do not acknowledge such a trade-off, and we believe they
are mistaken in this regard. We are not privy to the services’ current
accounts, but we do know that the American CNN network has only
recently been able to develop its own investigative newsgathering
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infrastructure because of the cost of maintaining live coverage on its
regular schedule. (CNN's investigative and political “issue” units have
only begun full operation after nearly 10 years of service in the United
States.) We see no reason why Newsworld should not be faced with
the same constraints in this area.

At the same time, we believe that Canadian cable programmers do
retain a good degree of discretion concerning what goes into their
public-affairs schedule. In other words, there is nothing inevitable about
a live event schedule on cable news. Such a format is, in our view, the
result of programming choices, and we feel that the grounds for these
choices should be made explicit to Canadians during and between elec-
tions. As a fifth recommendation, then, we suggest that the cable news
service develop a clear and consistent set of guidelines and principles
regarding the appropriate balance between live programming and issue
analysis in its election schedule.

We would note, in closing, our own reservations concerning the
news channel’s planned emphasis on extended event coverage in the
next election. We do believe there is considerable value in letting viewers
see political events unedited and in their entirety — be they press confer-
ences, speeches or some other variety of campaign event - particularly
as the regular CBC network currently files a maximum of 45 seconds
on such stories. Voters should be given the opportunity to hear the
leaders and other political figures at length and in fuller context, should
they wish to do so.

The problem is that perhaps they don’t. Audience ratings are by
no means conclusive here; Canadians may want to get the whole picture,
complete and unedited, of the various stump speeches, press conferences
and scheduled events that will take place in the next election. But none,
we repeat none, of our sources believed this. As was noted earlier,
unedited election events are seen by party activists and journalists to
be chiefly of interest to those who make a living either giving or going
to such events, namely, party activists and journalists.

Even if more people do tune in, it would seem incumbent on the
news channel to help them make some sort of sense of that raw coverage.
In other words, it may not be enough (though it may often be necessary)
just to bring entire political statements and sales pitches to Canadian
voters at election time. We believe that voters should also be presented
with as wide a variety of perspectives as possible to help them under-
stand the Canadian political process and also their immediate options
in the next election. With some notable exceptions, such as “The Week
Starts Here” and “Focus North,” such diversity of viewpoint seems to
be somewhat lacking in Newsworld’s original program schedule, not,
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perhaps, through the fault of Newsworld’s producers but because of the
CBC’s refusal to relax access restrictions on the 24-hour news channel.
In short, our criticisms are directed not just at extended event coverage
per se but at the lack of critical perspective that Newsworld will be
bringing to enhance such coverage in its regular program schedule.
For these reasons, we believe that Newsworld’s current strategy for
covering elections — extended conventional campaign reports coupled
with extended conventional campaign analysis - is inherently flawed
and in need of review. At the very least, it is difficult to see how such
programming will either bring more Canadians into the political process
or make that process more comprehensible to them as voters.

There is at least some agreement among academic researchers, jour-
nalists and politicians that traditional journalistic formats have failed
to clarify political issues in recent Canadian election campaigns (see, for
example, Fletcher 1981, 1985; Fletcher and Everett 1989; Gilsdorf, 1981a,
1981b, 1990). Newsworld, in our view, presents Canadian broadcasters
with a considerable opportunity to experiment with these formats, to
tell the campaign story in “other than traditional” ways — whatever
those may be. Our belief is that Canadians are familiar with the conven-
tional terms by which broadcasters have made sense of Canadian elec-
tions and that these terms have already been well represented within
the Canadian broadcasting system. Our hope is that the all-news service
will provide Canadians with a new set of terms to understand elec-
tions in years to come.

NOTES
This study was completed in 1991.

1. Notall of the record is as ponderous as it sounds. To cite one famous example,
CNN provided over 60 hours of live coverage of millionaire Claus Von
Bulow’s trial for manslaughter in 1984. But CNN officials insist that the
network “does not try to sensationalize its [live] coverage.” As one
spokesperson notes, “For every hour of a crime trial, we have tenfold carried
dull hearings. We have paid our dues” (Whittemore 1990, 270).

2. Some observers view C-SPAN — the Cable Satellite Public Affairs Network —
far less cynically. Peter Kaplan, for instance, suggests that C-SPAN has shed
“electronic sunshine” on the U.S. electoral process by putting politicians on
the record and holding them accountable to their constituents (Kaplan 1983;
see also Becker 1981). During the 1988 election, C-SPAN went beyond its
usual 24-hour coverage of political party functions, lobby briefings and
daily proceedings of the U.S. Congress to follow a number of presidential
candidates - live and unedited - through the Jowa and New Hampshire
primary caucuses.
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The public education benefits of such election coverage may be laudable,
but they are somewhat limited. C-SPAN reaches only 11 million house-
holds in the United States, many of whose members are already active in
politics (Lamb 1988). Moreover, even if the audience for this
sort of programming grows, C-SPAN’s days as a “show-it-all” network may
be numbered. Even during the 1988 election, many candidates were reported
to be playing for the cameras, keeping both nonedited and edited-for-
C-SPAN speeches on hand for even the most trivial campaign events (Corry
1988, H31). These developments led one of C-SPAN’s most prominent
supporters, John Corry of the New York Times, to wonder whether “Tv was
running the system or the system was running TV” on public-affairs tele-
vision (ibid.).

3. When the research was being done for this study in the fall of 1990,
Newsworld officials had little to say about the possible role of cross-country
phone-in shows and citizen forums in the next election. Since that time, a
prominent CBC news producer has told us that phone-in shows will be used
extensively by Newsworld during the next election campaign. Programs
of this type are featured quite prominently on the news channel’s schedule
and have been cited in the licensing statements as exemplary forums for
public discussion and regional representation.

4. Representatives of the Green, Libertarian and Family Coalition parties
were all critical of Newsworld’s public access policies in this regard. The
Reform Party, however, told us that its candidates had received “triple
the amount of coverage” on Newsworld as on the regular networks under
the present access rules. Interviews with party leader Preston Manning
on various all-news current-affairs programs were particularly note-
worthy in this regard, offering the party an opportunity to explain its
policies that was “unavailable anywhere else in the Canadian broad-
casting system” (Hill interview). In fact, the Reform Party does not support
the legal challenge by the other minor parties to the CBC’s (and
Newsworld’s) public access policies. “We don’t need a law to get equi-
table coverage [as called for in the CRTC regulation (CRTC 1987a)],” says
Reform spokesperson Ron Hill. “The CBC ignores us at their peril” (ibid.).

5. The news channel “cumulatively reached” over 4 million Canadians during
the last week of the Meech Lake hearings in June 1990; it reached 5 332 000
viewers during the final week of the Oka crisis, and 7 400 000 viewers during
the first week of the Gulf War (memo from Philip Savage, Research Officer,
CBC, 29 April 1991).

6. Depending on one’s point of view, the open newsroom format pioneered by
cable broadcasters has either “demystified” the news or intimidated viewers
with an opening barrage of technology, thereby reinforcing the idea that
news organizations are uniquely capable of reporting on the world thor-
oughly and objectively.
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INTERVIEWS

A number of interviewees preferred to remain anonymous. We have felt it
necessary to respect the wishes of these journalists and party strategists who
did not want to be identified or have certain comments for attribution. The
interviews were conducted in October 1990.

Journalists

CNN

Dassauer, Karen, Political Unit, CNN, Washington.
Hannon, Tom, political director, CNN, Atlanta.
Anonymous (three interviewees), CNN, Washington.

Newsworld

Donaldson, Joan, director, Newsworld.

McKean, Sandy, executive producer, Newsworld, Halifax.
McQuaker, John, executive producer, Newsworld, Calgary.
Anonymous (two interviewees), Newsworld, Ottawa.
Anonymous (two interviewees), Newsworld, Toronto.
Anonymous, Newsworld, Winnipeg.

CBC

Alboim, Elly, CBC, Ottawa.

Hargreaves, T., CBC senior adviser.

Kiefl, Barry, research officer.

McQueen, Trina, CBC director of News and Current Affairs.
O’Neill, Pierre, Radio-Canada, Montreal.
Savage, Philip, research officer.

Anonymous, CBC, Calgary.

Anonymous, CBC, Ottawa.

Anonymous (four interviewees), CBC, Toronto.
Anonymous (four interviewees), CBC, Winnipeg.

Party Strategists

United States

Bernley, Wendy, Republican Senatorial Committee, Washington.
Greene, Karen, media consultant, Washington.

Terzano, Jenny, Democratic National Committee, Washington.
Thomson, Randy, media consultant, Washington.

Anonymous (four interviewees), Washington.

Canada
Balagus, M., communications director, NDP.
Caplan, Gerald, Toronto NDP.
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Fox, Bill, media consultant, Progressive Conservative party.

Hill, Ron, communications director, Reform Party.

Marvetti, J., provincial secretary, Ontario NDP.

O’Grady, Terry, media consultant, NDP.

O’Leary, Terry, director of organization for Paul Martin, Liberal party.
Segal, Hugh, media consultant, Progressive Conservative party.
Stayson, John, Libertarian party.

Vézina, Greg, Green Party of Canada.

Weaver, Sheila, Family Coalition party.

Anonymous (two interviewees), media consultant, Liberal party.
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CABLE TELEVISION AND
FEDERAL ELECTION
CAMPAIGNS IN CANADA

a4

Peter Desbarats

THE FIRST COAXIAL cable system to distribute television to Canadian
homes was established in 1951 in London, Ontario (Canada, Task Force
1986, 551). Because of strong domestic demand for imported U.S. pro-
gramming, particularly in English-speaking Canada, cable TV expanded
rapidly in Canada, growing from about 500 000 subscribers in 1967 to
5.5 million in 1985. By that time, according to the 1986 Report of the Task
Force on Broadcasting Policy, 62 percent of Canadian households sub-
scribed to cable TV, making Canada “after Belgium, ... the second most
cabled country in the world” (ibid.). This household penetration rate
had risen to 70.8 percent by 1989 (Canada, Statistics Canada 1990, xv).

Almost from the outset, cable TV presented unique and complex
problems to government regulators of communications systems. It was
the first of the new electronic media to blur the traditional distinction
between print and electronic media that had provided a guiding prin-
ciple for regulatory agencies up to that time. Application of this prin-
ciple meant that print media in North America, protected by
constitutional and traditional guarantees of press freedom, were exempt
from government regulation; electronic media, on the other hand, were
regulated by agencies which allocated to them portions of a scarce pub-
lic resource - radio frequencies and television channels.

By vastly increasing the number of channels available to the aver-
age subscriber — up to more than 50 at the moment — cable TV invalidated
the scarcity rationale for government regulation. In this sense, cable TV
seemed to be akin to print media. At the same time, however, the prac-
tice of granting a limited number of franchises for local monopolies to
cable TV operators created a new basis for regulation. In this respect,
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cable TV resembled broadcast media. Because it appears to share char-
acteristics of both print and electronic media, cable TV has appeared to
regulators to be a hybrid medium that is difficult to classify and con-
trol. The regulatory dilemmas posed by cable TV will increase as new
technologies, particularly fibre optics and satellites, continue to multi-
ply the number of video, audio and data channels available to
Canadians.

In the United States, cable TV expanded more slowly than in English-
speaking Canada. Only in the past decade did the availability of spe-
cialty channels transmitted to cable systems by satellite, offering
programs exclusive to cable TV, sharply increase the market. By the end
of the 1980s about half of U.S. homes were wired for cable (Broadcasting
1988, 67).

As aresult of this, cable TV has quickly become a measurable, sig-
nificant and growing factor in U.S. politics. In the 1984 presidential elec-
tion, political advertising on cable was too small to register; in 1988,
the Bush campaign spent about 5 percent of its national television adver-
tising budget on cable, and cable TV was described as being a “pivotal
player” in many state and local elections that year (Abramson et al.
1988, xii).

In Canada, unlike the United States, cable TV operators are not per-
mitted to accept paid political advertising. In fact, their ability to accept
any advertising at all is extremely limited, compared with conventional
television broadcasters. At the moment, there is no demand from the
cable industry in Canada to alter this, and television broadcasters have
clearly stated their opposition to meaningful advertising competition
from cable. But any study of the political role of cable TV in Canada
should examine the pros and cons of paid political advertising on cable
TV, particularly in the light of U.S. experience.

In the coverage of political news and current events and in the pro-
vision of free time to political parties and various public interest groups,
cable TV has already become an important medium of political com-
munication in Canada. Its role will increase with the growing sophis-
tication of politicians in the use of television and with the appearance
of specialty channels devoted to news and current affairs. Questions
about the availability and allocation of free time are central to a study
of cable TV and election campaigns in Canada.

This study opens with a brief history of the development of cable
TV systems in Canada. It surveys the Canadian experience with the
political/electoral uses of cable TV and refers to parallel experience in
the United States. There is an attempt to summarize current thinking
about future development of cable TV systems. A brief reference to
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Canada’s special contribution to the concept of public access to cable
TV precedes a description of the regulatory framework governing free
and paid election broadcasting on cable Tv. The study ends by sug-
gesting principles for regulation based on past experience and antici-
pated developments, and by offering the Royal Commission some
suggestions on policy.

The working definition of cable television employed in the study
includes all channels or services provided exclusively on cable. This
excludes the over-the-air stations which also happen to be carried on
cable systems, but includes community channels and specialty channels,
particularly the specialty channels such as the House of Commons ser-
vice and Newsworld that function as increasingly important carriers of
political information.

HISTORY AND DEVELOPMENT OF CABLE TV SYSTEMS

Community Channels

The usefulness of any kind of television transmission system in fur-
thering the democratic process depends largely on its availability to
voters. Only in recent years have cable systems fed by satellite trans-
mission come close to the potential of over-the-air radio and TV broad-
casting to reach the whole electorate.

Cable TV started in Canada almost 40 years ago, as stated earlier,
just before CBC television stations in Toronto and Montreal started to
broadcast. At first, development was relatively gradual. As late as 1967
there were only about 500 000 Canadian cable subscribers, but by 1985
this figure had reached 5.5 million. Statistics Canada reported in 1989
(Canada, Statistics Canada 1990, xv) that 70.8 percent of Canadian
households subscribed to cable TV (98.7 percent were equipped with
at least one TV set).

Cable grew initially because of Canadians’ appetite for U.S. TV pro-
gramming. More recently, growth has been stimulated, particularly in
French-speaking Canada, by the availability of specialty cable chan-
nels carrying programs not distributed by conventional over-the-air
broadcasters. These specialty channels came into existence when satel-
lites provided a reliable and relatively cheap means of transmitting
their programs to local cable TV systems. Satellites also made it feasi-
ble to install cable in communities that previously would have been
considered too small or remote. Communities with as few as 50 house-
holds now have cable systems.

Another measure of penetration, indicative of the popularity of
cable, is the percentage of households passed by cable that actually
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subscribe. More than 75 percent of Canadian households passed by
cable subscribed in 1989 (Canada, Statistics Canada 1990).

Both types of measurement indicate that cable penetration varies
considerably from region to region. The following table, derived from
StatsCan data, gives households with cable as a percentage of all house-
holds:

Canada 70.8
Newfoundland 73.7
Prince Edward Island 45.5
Nova Scotia 715
New Brunswick 66.5
Quebec 62.5
Ontario 75.8
Manitoba 66.0
Saskatchewan 47.8
Alberta 70.4
British Columbia 84.0

The low penetration in Saskatchewan, whose population remains heav-
ily rural, shows the difficulty of extending cable where houses are far
apart. Similarly the farming country of Prince Edward Island does not
lend itself to cabling. In Quebec, cable lagged behind popularity levels
in other provinces for many years because all the French-language sta-
tions were available over the air to nearly all owners of TV sets. Quebec
penetration levels have been catching up as the number of services in
French that are available only on cable has increased. In the Prairie
region, improvement in the quality and quantity of services supplied
by satellite appears to be bringing penetration levels closer to those of
Ontario and British Columbia.

Penetration also varies considerably within regions. Some urban
areas have virtually 100 percent cable availability. Within cabled areas,
income levels often determine whether a household subscribes to cable.
Outside cabled areas, viewers must purchase expensive dish antennas
to receive the variety of channels available to cable subscribers.

The average cable system can now carry up to 52 channels. New tele-
vision sets equipped with converters typically can display about 60
channels.

All but the smallest cable systems have a community channel to
carry programming provided by the cable company or by various
contributors in the community, including elected politicians, political
candidates and public interest groups. Some may not carry it as part of
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the “basic basic” service, available to subscribers who have older tele-
vision sets not equipped with converters. If the community channel is
above channel 13, a converter is needed to receive it. But all cable oper-
ators include the community channel as part of the “basic” package of
programming received by subscribers who pay the minimum monthly
fee.

In its Report, the Task Force on Broadcasting Policy stated that “com-
munity broadcasting, complementing the private and public sectors,
must be seen as an essential third sector of broadcasting” (Canada, Task
Force 1986, 491). It reported that 21 community radio stations were
operating in Quebec at the end of 1985, with six more being organized.
In English-speaking Canada, apart from stations in remote communi-
ties and on university campuses, there were only two community radio
stations, one in Kitchener and the other in Vancouver. There were 19 stu-
dent radio stations (ibid., 494-95).

Community television is also highly developed in Quebec where
the Task Force discovered, at the beginning of 1986, that 33 commu-
nity television associations were in operation, each one producing an
average of 16 hours a week of programming. In English-speaking
Canada, cable companies play a larger role in programming commu-
nity channels, often with the involvement of local groups.

To avoid confusion, it is necessary to distinguish here between two
types of programming on community channels. The first type is pro-
gramming organized by the operators of cable systems, produced either
by themselves or by various local organizations. The second type occurs
where operators of cable systems allot a significant amount of time on
community channels to programming produced by a community tele-
vision association. It is this second type that is more prevalent in Quebec
than elsewhere in Canada. As the Task Force (1986, 503) stated: “In
many parts of Canada, the cable system operators themselves provide
all or part of the programming on the community channel.” The dis-
tinction between “community broadcasters” operating within a com-
munity television association and “community channels” is important
because the former often enjoy and utilize a greater degree of editorial
autonomy. The new Broadcasting Act (Bill C-40) also contains provisions
relevant to this study, stating in various places that “the programming
provided by the Canadian broadcasting system should ... include edu-
cational and community programs” (section 3(1)(i)(iii)); that it “pro-
vide a reasonable opportunity for the public to be exposed to the
expression of differing views on matters of public concern” (section
3(1)(1)(iv)); and that “the programming provided by alternative tele-
vision programming services should ... be innovative and be
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complementary to the programming provided for mass audiences”
(section 3(1)(r)(i)) and “as far as possible, be acquired rather than pro-
duced by those services” (section 3(1)(r)(iv)).

By whatever measure one uses, current levels of cable penetration
indicate that a majority of the electorate — a large majority in those parts
of the country where most Canadians live — now receives television
channels that are available only on cable, whether they are channels
carrying distant television stations, specialty channels provided via
satellite or community channels.

Despite the high level of penetration, it should be acknowledged
that the ability of cable to deliver political broadcasts varies between
provinces and regions, and between rural or remote areas and built-
up areas. It also depends on the availability of community channels
and specialty channels on certain cable systems. Even where full cable
service is available, some potential subscribers choose not to take it
either because they can’t afford it or because they can’t abide it. As
Charles Dalfen, a former vice-chairman of the CRTC who served two
terms as broadcasting arbitrator for the chief electoral officer, observed
in an interview for this study: “There are now cable penetration levels
of 70, 80 and 90 percent. But that also means that 10, 20 or 30 percent
don’t get it. Some can’t afford it. So in that sense, over-the-air is a more
universal medium for political coverage and advertising.”

Specialty Channels

Satellite-to-cable specialty channels have multiplied in North America
since 1976 when Home Box Office started to deliver programming to
U.S. subscribers. A partial catalogue of U.S. specialty channels listed by
the Task Force included channels devoted to sports, news, various kinds
of music, religious denominations, children’s interests, health, the U.S.
Congress and public affairs, financial news and information, Black
Americans, the arts and Spanish-language programming (1986, 476).
The Task Force cited 1985 statistics to show that pay services on cable
accounted for 12 percent of television viewing in the United States at
that time, while advertiser-supported specialty channels on cable
accounted for 15 percent (ibid.).

In Canada, the CRTC delayed the introduction of pay-TV until 1982
because of concerns about the economic viability of these services.
Despite this caution, “the launch of pay-Tv was a disaster,” in the words
of the Task Force (1986, 479). Competing services failed and merged in
the first two years; an ambitious attempt to launch an arts-and-culture
service, C-Channel, miscarried within a short time.

In 1983, the CRTC received 40 applications for the first specialty
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channels to be funded by a combination of subscriber fees, advertising
and, in some cases, institutional support. Eventually 15 applications
were heard and two services were licensed: a music channel
(MuchMusic) operated by CHUM Ltd. and The Sports Network (TSN),
owned by Labatt’s Breweries. By 1985, each service had about 800 000
subscribers (Canada, Task Force 1986, 483).

The Task Force reported that less than 3 percent of English-
language television viewing in Canada was attributed to pay and spe-
cialty services, and even less of French-language TV viewing (1986, 475).
With the inclusion of several specialty services in basic cable service in
recent years, some of these channels are now reaching millions of view-
ers. English-language specialty services that can be watched by more
than 5 million cable subscribers as part of their basic service include
The Sports Network (TSN), The Weather Network, MuchMusic, CBC
Newsworld, Youth Tv (YTV) and Vision (a religious channel). French-
language specialty services available on a similar basis to more than
1.5 million cable subscribers include Canal Famille, Réseau des Sports
(RDS), Météomedia and MusiquePlus.

Specialty channels now available in Canada that might be attrac-
tive to political advertisers include Canal Famille (based in Montreal);
CBC Newsworld (Toronto); Chinavision (Toronto); MuchMusic (Toronto);
MusiquePlus (Montreal); RDS (Montreal); TSN (Toronto); Telelatino
(Toronto); TV5 (French-language programming, Montreal); Vision
(Toronto); The Weather Network; and YTV (Toronto).

According to Bureau of Broadcast Measurement statistics for three
metropolitan areas (Montreal, Toronto and Vancouver) from 22 February
to 31 March 1990, the more popular channels among the specialty ser-
vices were TSN in Toronto and Vancouver, and its French-language
counterpart, RDS, in Montreal; Canal Famille, which outdrew RDS in
Montreal; YTV (more narrowly focused than Canal Famille on the youth
audience), which did less than half as well as TSN in Toronto and
Vancouver but better than MuchMusic in those two centres; and
MuchMusic.

CBC Newsworld, launched in 1989 and expected to become a major
vehicle for election campaign coverage in future, ranked behind
MuchMusic in Toronto but ahead of it in Vancouver and is steadily
building up its audience for public affairs programming. Another spe-
cialty channel that might be expected to give serious attention to aspects
of election campaigns is Vision.

CBC Newsworld is the subject of a separate research project for
the Royal Commission. It will obviously be an important source of
campaign news for an influential segment of the Canadian television
audience as well as a prime conduit for political advertising.
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In an interview for this study, Terry Hargreaves, senior adviser to
the president of the CBC, stated that the CBC intends to offer free and
paid time on Newsworld to political parties in the same way it does
on its main networks and stations. Newsworld will also provide exten-
sive campaign coverage.

Hargreaves noted that the CBC regards equitable treatment in news,
public affairs, advertising and other political broadcasting as its respon-
sibility, not a responsibility of the CRTC. He anticipated that the politi-
cal parties would probably gear their campaigns to Newsworld to some
extent, but warned there would be a serious imbalance of service
between English and French electorates if Newsworld continues to lack
a French-language counterpart.

Newsworld is still below full potential cable coverage because it
is optional for cable outlets to include it in their basic service. However,
most cable companies now provide it.

In the last federal election, Elections Canada was advised by its
media counsellors to consider placing part of its video information
service on MuchMusic in order to reach a younger audience. A decision
on this was postponed while Elections Canada experimented with the
use of the House of Commons channel in the 1988 election.

House of Commons Channel

The House of Commons broadcasting service, although paid for by
Parliament and the CBC, can also be classified as a specialty service
available as part of the basic cable service. It was inaugurated in 1977;
in 1979, the CBC was granted the first licences by the CRTC for national
distribution of this service (Canada, House of Commons 1989, 31).

In 1988, the House of Commons channel carried election campaign
broadcasting for the first time. The former Chief Electoral Officer of
Canada, Jean-Marc Hamel, arranged to use it for the Voter Information
Program of Elections Canada. (This and following information on the
Voter Information Program is taken from a memorandum on the pro-
ject prepared by the Communications Branch of Elections Canada and
dated 14 March 1989.)

When the use of the House of Commons channel for election infor-
mation was first broached, Carder Gray, the advertising agency that
had won the contract to do English-language advertising for Elections
Canada, proposed using the channel for a series of programs to be
hosted by Pierre Berton and a French-speaking counterpart. This pro-
posal was regarded as too expensive. After reviewing the Voter
Information Program with its public relations agency, Heather Reid
and Associates of Toronto, Elections Canada decided to request the use
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of the House of Commons channel for a more modest presentation.

Following approval by the Speaker of the House, Elections Canada
obtained a special broadcast licence from the CRTC to enable it to broad-
cast election information over the House of Commons channel during
a 48-day period. (The House of Commons channel normally was in use
only when Parliament was in session.) The Canadian Cable Television
Association subsequently asked all cable services to cooperate.

Jean-Marc Hamel launched “Countdown to Election 88” at a press
conference in the theatre of the National Press Building in Ottawa on
5 October 1988. As his presentation concluded, the first script began to
roll on television screens across Canada.

Production personnel from the CBC and a writer from private broad-
casting collaborated with Elections Canada in preparing programming
for the “Countdown.” To keep costs low, scrolled text was used rather
than a studio announcer. Six scripts were prepared every week — one
for each weekday and a weekend script. Scripts were written in English,
translated into French, transcribed on videotape and provided with
background music. English and French tapes were transmitted to cable
services by satellite.

Scripts rolled upward on the screen at a comfortable reading speed.
Each one lasted about 25 minutes and was repeated about 25 to 30 times
a day. It consisted of an election news digest, election facts, trivia ques-
tions and answers, and information directed specifically at voters, the
media, candidates and their official agents. Telephone numbers of elec-
tion information centres throughout the country appeared at the end
of each scroll.

The election news digest contained headlines and stories about
such matters as enumeration, revision, deadline for getting on the vot-
ers list and arrangements for voting day. It included information about
voting assistance for the blind and physically disabled, and special vot-
ing arrangements for Canadian diplomats and public servants in other
countries. It carried news stories about the record numbers of candidates,
new cardboard ballot boxes and the weather expected on election day.
Many items explained how to get on the voters list, how to mark a bal-
lot and what to expect at the polling station. Others told about court deci-
sions on federal judges’ right to vote and the electoral status of the
mentally disabled. Each daily news digest ended with a human inter-
est story, often supplied by returning officers or enumerators.

Two trivia questions were broadcast daily, with answers supplied
later in the broadcast.

Information for viewers, the media and candidates included key
dates in the electoral process, and details about election-expense
seminars given locally by officials of Elections Canada.
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Elections Canada also produced videos explaining enumeration,
revision of voters lists and voting procedure. Another video dealt with
the election expenses law. These videos also were transmitted on the
House of Commons channel as part of the “Countdown” programming,.

In its memorandum of March 1989, Elections Canada noted: “The
written material was kept strictly non-partisan. The names of any 1988
candidates were rarely mentioned and certainly not in any partisan
way. One of the rare items that included any candidates’ names was a
list of Canada’s prime ministers. Another rule Elections Canada imposed
upon itself was never to broadcast the name of just one political party.
If one or two were to appear, the names of all 12 official parties had to
appear together. Several stories mentioned the televised debates.
[They referred to] the debates ‘between the leaders of the three federal
parties.””

Elections Canada received 120 letters about the program. Only five
were critical. There were isolated complaints that the program was not
available in some areas in both French and English, or not available at
all because some cable systems used the House channel for other pur-
poses when the House was not sitting. Language restrictions applied
because most cable systems allotted only one channel to the House. In
some cases, they alternated English and French “Countdown” pro-
gramming or ran 12 hours in French followed by 12 hours in English.

The total cost of using the House channel in this way during the elec-
tion period was about $50 000, including text preparation, translation,
CBC production, internal coordination and support services, live trans-
mission of the chief electoral officer’s initial press conference and the
production of videos in both languages.

A Gallup survey after the election found that of 67 percent of respon-
dents who said that they had access to cable TV, 37 percent were aware
that election information was running on the House of Commons chan-
nel. Of that group, 7 percent said that they watched the program reg-
ularly, while 28 percent said that they watched it occasionally.

In its memorandum of March 1989, Elections Canada stated that
this response was “very significant ... given that we did not promote the
channel in any consistent manner” and that “Elections Canada is very
optimistic about arranging to use the House of Commons channel in
future elections.”

The House of Commons channels, English and French, are now
operated by the CBC under a short-term renewal (CRTC 1990c) valid
until 31 August 1991. In granting this, the Commission noted that it
already had given three short-term renewals to this service, in 1987,
1988 and 1989, “to allow the Corporation to consult with representatives
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of the Canadian television industry and with the Office of the Speaker
of the House of Commons on proposed enhancements to this service.”
In its last short-term renewal, the Commission called on the CBC to sub-
mit “a complete application for a new, enhanced service or a complete
renewal application” by 24 February 1991.

Canadian Parliamentary Channel

In recent years the CRTC has granted short-term renewals to the CBC’s
House of Commons service because of uncertainty about its long-range
future. In 1989, a proposal to replace the House of Commons service on
its dedicated channel with a more elaborate public affairs channel, oper-
ated as a non-profit joint venture by the CBC and the Canadian cable
television industry, was endorsed by the House of Commons’ Standing
Committee on Elections, Privileges, Procedure and Private Members’
Business. Since then, the decision by the CBC at the end of 1990 to
abandon the House of Commons service, as part of its own budget-
reduction exercise, has cast uncertainty over the future of the proposed
Canadian Parliamentary Channel (CPacC).

Under the scheme endorsed by the Committee, CPaC would be
funded by a monthly charge of eight cents (rising to 10 cents in the fifth
year) added to the basic cable fee to cover the cost of CPaC programming
over and above the parliamentary proceedings. The CBC would con-
tinue to provide $3.7 million to pay for broadcast facilities and per-
sonnel while the House of Commons would still be responsible for the
costs of televising its proceedings ($1.5 million annually).

The cPaC plan approved by the Committee was strongly influenced
by the success of C-SPAN, a non-profit public affairs channel that the
U.S. cable television industry has operated since 1979. The cPaC pro-
posal provided for five categories of programming:

e Parliament and parliamentary institutions;
¢ national political party activities;

* public discussion and participation;

e provincial affairs;

¢ other public events of national significance.

The CPacC proposal approved by the Committee made no mention of
programming that CPaC, with both English and French channels, would
carry during federal election campaigns. Nor did the Committee’s
report refer to the question of campaign use of the channel. Still, the
CPaC proposal is indicative of the type of campaign broadcasting that
might be carried.
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One of the categories — national political party activities — is described
in such a way as to lend itself to election-campaign broadcasting. The
description of two other categories — public discussion and participation,
and other public events of national significance — could be extended to
include campaign broadcasting.

Under national political party activities, CPaC proposed to “provide
the national political parties with a regularly scheduled opportunity
to outline in greater detail their views on current public affairs issues,
subject to an all-party agreement with respect to a formula for sharing
the time available and an agreement with respect to the type of pro-
gramming material which may be delivered” (Canada, House of
Commons 1989, 34).

Under public discussion and participation, CPaC proposed to “offer
open line programming which will focus on issues currently being con-
sidered in Parliament or by one of the institutions which are related to
Parliament” (Canada, House of Commons 1989, 35). The main vehicle
would be a national open-line program following CPaC’s early evening
repeat of Question Period. It would feature “representatives of major
points of view from government and opposition parties, or from appro-
priate interest groups” and “a neutral moderator who would ensure
an appropriate regional and political balance in the calls taken” (ibid.,
45). The scheduling of this program after Question Period would indi-
cate that it might not be broadcast when the House was not sitting.

Finally, other public events of national significance would “provide
exposure for the diverse views which are held on public affairs by
Canadians who are not generally seen as practicing politicians” (Canada,
House of Commons 1989, 35). CPaC suggested that such events might
include church conferences, conferences devoted to such subjects as
AIDS, native land-claim inquiries, and other activities with strong polit-
ical relevance. This category of programming would also include a for-
mat that would use “a documentary program on a current or
controversial issue to stimulate public discussion in a national Sunday
evening phone-in” (ibid., 47).

Other categories of programming cited in the CPaC proposal, par-
ticularly provincial affairs, might often have a direct bearing on issues
under discussion in a federal election campaign.

The broad categories of programming described in the CPaC pro-
posal make it clear that this channel could play a major role as a con-
duit of information and opinion about a federal election campaign from
a variety of sources. Even if CPaC is not implemented in the form
approved by the Committee, it seems evident that a major restructur-
ing of the current parliamentary channel is about to occur and that this
will move the channel toward a less restricted public-affairs model.
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POLITICAL/ELECTORAL USES OF CABLE TV — THE CANADIAN EXPERIENCE

Public Affairs Programming on Community Channels

Public affairs is the leading program category on cable TV's commu-
nity channels, according to a survey conducted in March 1990 by the
Canadian Cable Television Association (CCTA). Respondents (125 of 225
member companies representing 5.2 million of a total of 6.3 million
subscribers served by CCTA members) said that public affairs accounted
for 29.4 percent of their original programming hours. Main categories
of public affairs programming were coverage of municipal councils,
news and information programs of various kinds and programs con-
tributed by elected politicians.

Public affairs programming accounted for twice as much time as
educational programming (15.3 percent of original programming hours).
Other categories mentioned by the survey respondents were sports (10
percent), other programming including programs for children (9.5 per-
cent) and religious programs (9.4 percent).

Thirty-two percent of the reported programming was original pro-
gramming aired for the first time. Repeat use of previously aired pro-
gramming represented 50 percent of the total. Producers outside the
cable company itself contributed 18 percent.

(At the time of the survey, A.C. Nielsen Company of Canada Ltd.
reported that 712 000 households tuned to community channels on
cable TV at least once a week.)

During nonelection periods, much of the contributed public affairs
programming on community channels is provided by members of
Parliament. Representatives of all three major federal parties inter-
viewed for this study indicated that most MPs regard this type of pro-
gramming as an essential part of their constituency work. These video
“reports” have become the electronic equivalent of the written columns
from local MPs printed by many weekly newspapers, and the tabloid
“householders” that MPs can send to constituents quarterly with pro-
duction and postage paid by Parliament. Many MPs refer to them as
“video householders.” Programs usually consist of a talk by the MP
delivered straight to camera or an interview. They are 15, 30 or 60 min-
utes long.

Brian Mclnnis, director of the Radio and TV Bureau of the
Progressive Conservative party, estimated that about half the members
of the Conservative caucus make video programs for their local com-
munity channels. He thought that “probably 40 of our 48 Ontario MPs
have done a cable show at one time or another.”

Mclnnis said that he strongly advises the use of cable TV because
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of studies showing that MPs who use all means of communication with
their constituents, including cable, are most likely to be re-elected.

He also urges MPs to advertise their appearances on cable because
relatively few people watch community channels regularly, or are aware
of program schedules on these channels. The video appearances can
be publicized in the MP’s newspaper columns and newsletters, in news-
paper advertisements and in paid advertisements appearing on the
alphanumeric (print on the TV screen) services of cable Tv. These
alphanumeric channels, which may combine time and weather infor-
mation with a rotating series of advertisements using print and static
graphics, carry the only paid advertising currently permitted cable
companies.

André Tessier, director of communications for the Liberal party,
said that MPs never have trouble getting community channels to accept
their programs. He felt that the impact of cable TV was strongest in
smaller communities. “There is a real neighbourly feeling about the
community channel.”

Tessier said that he had no idea how many people watch commu-
nity channels, “but if a program is well promoted, you get people.” He
observed that production quality on community channels has steadily
improved: “Often you get very high quality production - as good as the
over-the-air stations.”

Nelson Riis, House Leader of the New Democratic Party, said that
he and a number of his colleagues do regular programs on their local
community channels between elections.

“I try to do a half-hour program every week, and it is repeated two
or three times,” said Riis, who represents the British Columbia riding
of Kamloops. “I promote the program in my householder (newsletter),
saying that if you would like to hear from me more regularly, tune in
to the program. I also advertise it on the alphanumeric channel.”

“I'm a professor by profession, so I like teaching,” Riis added. “I use
a blackboard, flip charts, pictures and so on to make the program inter-
esting and get my points across.”

MPs often use the production facilities of local cable companies to
produce their video messages. These are provided without cost as part
of the company’s community programming service. The popularity of
“video householders” among MPs persuaded Rogers Communications
Inc., Canada’s largest cable licensee, to offer MPs centralized production
facilities in Ottawa in the early 1980s. Colette Watson, bureau chief of
Rogers Ottawa, said that the facilities had operated for two years at
that time, were closed for a period when cable company revenues were
affected by anti-inflation guidelines, but were re-opened in 1986.
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The Rogers Ottawa Bureau has an office in the National Press
Building across Wellington Street from Parliament Hill. It rents studio
space in the evening from Global Television, in the same building, and
uses Rogers production staff. These facilities are available without
charge to all MPs, whether or not they come from an area served by
Rogers Cable. MPs are asked only to pay for the tapes and to be respon-
sible for sending them to local cable companies.

“An MP calls and asks to be booked for a show, or a holiday message
to constituents, or whatever,” explained Watson, an administrator with a
background in cable production who formerly worked for the CCTA. “We
tape between 7:30 PM and 10 PM Monday through Thursday — most MPs
travel on Friday. Within 24 hours of taping, we give the MPs a cassette
and they send it to the community channel in their riding.”

The service is available only when the House is in session; it is sus-
pended as soon as an election is called. Watson estimated that provid-
ing the service costs Rogers about $250 000 annually. “We do it because
we need the programming for the community channels,” she said.
“Rogers wants this type of programming on all its community channels.
The Ottawa Bureau is an initiative to generate programming for those
channels.”

Nelson Riis explained that some MPs, including himself, do not
use the Rogers facilities because they believe this would involve a
conflict of interest. By using the facilities, according to Riis, MPs are
accepting a benefit from a cable company that also lobbies MPs and
seeks to influence their decisions on broadcasting policies. Brian
Mclnnis of the Conservative party, quoted earlier, disputes this, claim-
ing that Rogers” Ottawa Bureau is simply a business operation on
the part of the company to get program content for its community
channels.

McInnis favours a current proposal by Rogers to lease an unused
production studio from the House of Commons television service in
order to provide MPs with an extended production schedule (the leased
Global facilities are available only in the evening). Riis of the NDP
opposes this.

Apart from programming provided by MPs, cable systems may
originate their own public affairs programming dealing with federal
issues. Local cable companies, for instance, covered the series of regional
debates among candidates for the Liberal leadership in 1990. CBC
Newsworld at times has used this type of material produced by cable
companies. The Liberal leadership convention was recorded and aired
by a local Calgary cable company. (At this level, conflicts of interest are
sometimes tolerated that would be unacceptable in larger broadcast
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organizations. Gérald Lavallée, vice-president for regulatory affairs of
the CCTA, said in an interview that he had acted as the executive pro-
ducer of the Calgary cable company’s coverage of the Liberal leader-
ship convention while being a registered delegate to the convention.)

Community Channels and Federal Election Campaigns

At the request of the Royal Commission, the CCTA asked its members
in March 1990 to reply to a questionnaire on community channel cov-
erage of the 1988 federal election. Responses were received from 82
licensees with about 3.3 million subscribers, almost half the total num-
ber of subscribers served by CCTA members.

Seventy-one respondents (86.5 percent) reported that they had
offered free time on the community channel to all accredited parties.
Fifty-seven respondents (69.5 percent) divided the time equally among
all parties while 14 respondents (17 percent) distributed it on an equi-
table basis in accordance with the Canada Elections Act. (Regulations
governing the use of community channels during election campaigns
will be discussed later.)

The following table shows the number of respondents who allo-
cated time to a particular party and the average number of minutes
allocated to it:

Respondents Party Average minutes
66 (80.4%) Conservative 30.1
65 (79.3%) Liberal 304
65 (79.3%) New Democrats 30.2
8 (9.7%) Rhino 39.7
14 (17.7%) Christian Heritage 38.5
15 (18.3%) Green 28.2
12 (14.6%) Libertarian 19.8
4 (4.8%) Confederation of Regions 19.5
2 (24%) Social Credit 17.5
12 (14.6%) Independent 16.8
14 (17.1%) Communist 16.1
17 (20.7%) Reform 15.1
3  (3.6%) Others 17.5

Thirty-eight respondents (46.3 percent) initiated and produced all-
candidate debates while 41 (50 percent) covered locally organized all-
candidate debates. The respondents indicated that, on average, they
covered or produced more than two all-candidate debates. The aver-
age debate lasted about 95 minutes. Fifty-four respondents (65.9
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percent) repeated the all-candidate debates at different times leading
up to the election. The repeat factor averaged 2.66.

Only 16 respondents (19.5 percent) stated that political parties had
paid for advertising time on alphanumeric channels.

Commenting on the survey, Gérald Lavallée, CCTA vice-president
for regulatory affairs, noted that community channels are required to
keep their logs for only a year. Many respondents had to rely on memory
in completing the survey.

Lavallée said the survey indicated the tendency of cable operators
to interpret “equitable time” as “equal time.” He said that complaints
about time allocation would be referred to the CRTC, but that these had
been rare in 1988.

The survey also indicated that community channels provide time
to fringe parties that are rarely covered by over-the-air television sta-
tions. “The community channel has often been the vehicle for fringe
parties,” Lavallée stated.

Community channels also provided gavel-to-gavel coverage of
local candidates’ debates. People who missed the live coverage were
often able to see repeat broadcasts. “Campaign coverage on the com-
munity channel gives more opportunity for participation in the polit-
ical process to shut-ins and people who don’t go to meetings,” Lavallée
stated.

Because community channels are not permitted to accept paid
advertising, apart from messages on the alphanumeric channel, no
political advertising is carried on the community channels. Neither the
CCTA nor its members, according to Lavallée, has ever sought the right
to carry paid advertising on the community channel.

“Our mission on the community channel is to provide free access,”
he said. “We view it as participatory TV — putting television production
into people’s hands.” '

The absence of paid advertising on community channels differen-
tiates the roles of cable television in Canadian and U.S. election
campaigns.

POLITICAL/ELECTORAL USES OF CABLE TV - THE U.S. EXPERIENCE
No one seriously doubts the effectiveness of using television advertis-
ing to influence voters. A number of academic studies in the United
States have confirmed a popular assumption that there is “a strong pos-
itive relationship between broadcasting advertising effort and the pro-
portion of the vote won” (Nowlan and Moutray 1984, 361). In
congressional elections in the United States, spending on television
advertising vastly outstrips amounts spent on all other media combined
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and amounted in 1990 to an estimated total of $230 500 000, an increase
of $68 856 700 or 42.8 percent since the 1986 congressional election year
(Holder 1990). The Markle Commission on the Media and the Electorate,
in its 1990 report, found that in the 1988 presidential campaign, “the
public got most of its information about the candidates from the Bush
campaign’s paid advertising” (Markle Commission 1990, 13).

As cable television has become more important in the United States
as a source of television viewing and as an advertising medium, polit-
ical advertising on cable TV has grown in volume and significance.
This has accompanied a parallel growth in campaign news coverage
on cable TV, both at the local level and on such cable network services
as the 24-hour news channel (Cable News Network) and the cable TV
industry’s public affairs channel (C-SPAN). These two cable networks,
according to a 1988 article in Broadcasting, “are providing more — and
more in-depth — coverage, while the traditional over-the-air networks
are providing less, and much of that pegged too often to polls”
(Broadcasting 1988, 67).

The same issue of Broadcasting quoted William Headline, vice-
president and Washington bureau chief of Cable News Network (CNN),
as stating that “there has been a dramatic change” in the relative impact
of broadcast and cable journalism. He quoted an anonymous member
of the Bush campaign to support his own contention that CNN had
become “the pre-eminent network” in campaign coverage, and fore-
cast that the major television networks would increasingly transfer
responsibility for heavy day-by-day campaign coverage to CNN and C-
SPAN.

Washington political consultant Bob Beckel was also quoted in the
same Broadcasting article as saying that cable TV has become a major
element of presidential campaign coverage as network television report-
ing “has deteriorated to a series of news bites, a series of polls, no seri-
ous analysis and very little view of the candidates.” Mr. Beckel's critical
view of network coverage was confirmed statistically in 1990 when a
Harvard sociologist reported that average length of “sound bites” taken
from the statements of presidential candidates and broadcast as part
of network news reports on television had shrunk from 42.3 seconds in
1968 to 9.8 seconds in 1988 (Rothenberg 1990, E4). Beckel also predicted
that cable Tv “will singlehandedly revolutionize local politics from here
on out.” He stated that he had never seen “a better opportunity for a
state legislature candidate to buy cable time in a highly targeted way,
and at a lower price” than in the 1988 election year.

According to a February 1988 issue of Channels, another U.S. trade
publication for the television industry, “cable TV is making its strongest
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-pitch ever for political advertising, and reinforcing its pursuit with
increased coverage of the ‘88 campaign” (Vitale 1988, 92). It reported
that CNN had launched a weeknightly half-hour program on the pres-
idential campaign in the fall of 1987, supplementing this early in 1988
with a weekend show featuring political journalists analysing the cam-
paign. C-SPAN was broadcasting a weekly 90-minute program enti-
tled Road to the White House, offering “an unvarnished look at the
front-runner candidates.”

The same issue of Channels stated that “industry advocates argue
that cable allows candidates to target their spot buys in ways they can-
not on broadcast television.” It permits candidates “to buy time on sys-
tems that more closely adhere to their districts.” It quoted Lloyd
Trufelman, a spokesman for the Cable Television Advertising Bureau,
as saying that “cable has two things political consultants love — the
impact of television and direct mail.” Cable services such as CNN and
C-SPAN also are seen to attract “politically active viewers” who may be
influential in affecting the voting decisions of other people.

In a 1990 preface to a new edition of their 1988 study of “the impact
of new media technologies on democratic politics,” scholars at Harvard
University’s Institute of Politics identified two related major develop-
ments in the 1988 presidential campaign. The first was “the leading
role televised political advertisements played in defining the agenda of
public debate.” Polling enabled television ads to be more timely and
“data-driven” than before, encouraging the use of negative advertis-
ing, and creating a campaign in which “the real ‘debate” between the
candidates in 1988 was conducted through thirty-second television
spots, with attack quickly provoking counterattack.” The second major
development was “the breakthrough made by cable and satellite tele-
vision services” (Abramson et al. 1990, xi—xii).

The authors of the Harvard study cited the following examples of
cable’s influence:

¢ In the 1984 presidential election, political advertising on cable was
too small to register. In 1988, the Bush campaign spent about 5 per-
cent of its national television advertising budget on cable. The
Dukakis camp followed, with about 3 percent of its budget devoted
to cable.

¢ Cable was also a pivotal player in many state and local elections in
1988. One among many examples comes from California, where a
single cable advertising company reports placing nearly $400 000
worth of ads regarding various initiatives on the California ballot.

® One cable ad in particular became a news item on its own. In
September, an independent political action committee aired
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exclusively on cable an ad featuring a police mug shot of Willie
Horton — the Massachusetts prisoner whose criminal rampage fol-
lowing his failure to return to prison from a weekend furlough was
the subject of the Bush campaign’s own ads on broadcast televi-
sion. The Bush campaign carefully avoided advertising that Horton
was a black man but the independent ad broke this taboo. The media
consultant who placed the ad has described how he carefully selected
the cable networks on which the ad ran, targeting women and south-
ern audiences in particular as groups likely to be responsive to the
Horton ad.

* 1988 was a year for candidate-controlled satellite feeds. When
George Bush officially announced his run for the presidency, he
used a private satellite service to beam the announcement to local
television stations around the country. In the primaries, Dukakis
purchased satellite time to transmit a program on elderly affairs to
a onetime network of midwestern cable stations. During the gen-
eral election, both Bush and Dukakis frequently made themselves
available for live interviews on local newscasts via satellite.
(Abramson et al. 1990, xii—xiii)

Another indication of cable’s growing importance in U.S. elections
appeared in the report of a 1990 U.S. Senate task force on campaign
reform that approved a proposal to require each television station
and cable network to provide four hours of free time to Republican
and Democratic parties during congressional elections (Rothenberg
1990, E4).

Because of the rapid growth of cable TV in the United States, and
the ranking of Canada as the second most cabled country in the world,
North America has provided a unique experience in the use of cable TV
as a medium of political communication. Because of a decentralized
regulatory system that permits paid advertising on many community
channels operated by cable companies, the United States has acquired
the only significant experience in the use of paid political advertising
on cable Tv.

While it has been outside the scope of this study to survey the use
of cable TV as a medium of political communication in other countries,
experience in other countries has probably been too limited to be of
value to Canadians. The 1988 Harvard study cited above dealt with
political communication by over-the-air television broadcasters in the
United Kingdom and the Netherlands, for example, but made only
fleeting references to cable.

Direct broadcast satellite services which can bypass cable systems
by beaming television programs from satellite to small home receivers
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have not reached the stage in 1990 where they are significant channels
of political communication.

FUTURE DEVELOPMENT OF CABLE SYSTEMS
Although this study deals mainly with existing cable TV facilities and
their use in federal election campaigns currently and in the foreseeable
future, it would not be complete without a glance at future possibili-
ties and problems.

The installation of cable systems offering more than 50 channels,
with the promise of more to come, was accompanied by efforts to use
this capacity to create interactive systems which would not only trans-
mit signals to viewers but carry signals from viewers, usually to a cen-
tral computer. Prototype versions of these systems were developed in
the 1970s by both cable and telephone companies as each sought to
stake out territory in the new technology.

Despite a great deal of excited anticipation in the late 1970s, devel-
opment of these videotex systems has been slower than many experts
anticipated, particularly in North America. In Europe, strong govern-
ment support has fostered more rapid growth; in France, for example,
millions of small videotex terminals have been installed by the state
telephone monopoly to replace telephone directories and to provide
other types of information.

In the 1970s, when a videotex system called Telidon was devel-
oped by the federal Department of Communications, it appeared for a
time that Canada might follow the European route (Desbarats 1981).
Federal funds were used to create prototype videotex systems in most
provinces, in particular the “Grassroots” system designed to provide
information and interactive services to farmers in the Prairie provinces.

At the same time, media corporations in the United States spon-
sored extensive videotex trials, particularly in affluent areas of Florida
and California. All of these ended in the 1980s when it became
evident that the information and services provided by videotex did
not justify the costs of acquiring and using videotex equipment
and services.

It was about the same time that the CBC experimented with another
system, entitled teletext, that used conventional television signals to
carry data to storage and retrieval devices in home TV sets. Teletext cre-
ated the illusion of an interactive service when a viewer at home used
a hand-held keypad to access information received and stored by the
device in the TV set. The information, constantly updated, is displayed
in printed or graphic form on the TV screen. Like videotex, teletext was
developed more rapidly in Europe than in North America. The CBC
experiment ended in the early 1980s.
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Despite these setbacks, development of videotex continues in North
America, with both telephone and cable companies jockeying for start-
ing positions in the race to exploit a potentially vast market for inter-
active services. Computers and high-volume communications facilities
such as satellites and fibre optics are the basic building blocks of these
new services.

A recent U.S. study attempted to compile a comprehensive list of
“new media” as opposed to such “old media” as broadcast television,
radio, newspapers, magazines, telephone and telegraph. The “new
media” were:

Computers

Satellites

Cable Television

Videocassette Recorders

Direct Broadcast Satellite

Multipoint Distribution Service
Satellite Master Antennae Television
Subscription Television

Low-Power Television

VHF Drop-in Television

Videotex

Teletext

Lasers

Fiber optics. (Abramson et al. 1988, 5)

The common characteristic of almost all these systems, individually
and collectively, is that they increase the range of choice for the user. At
the lower end of the scale, contemporary cable TV systems already pro-
vide the user with an almost bewildering number of choices among
programmed television channels. At the upper end of the scale, inter-
active videotex systems or pay-per-view subscription television ser-
vices enable users in effect to program their own systems from a
seemingly infinite variety of options.

All these new systems can be used, and already have been used in
some cases, to convey political information during election campaigns.
Questions of balance and fairness in providing political information to
the electorate exist in an entirely new and perplexing dimension in a
world of infinite choices — or they may not exist at all.

Dealing with this paradox will be easier in the light of principles
for electoral communication that will be formulated later in this study.



209
CABLE TV AND FEDERAL ELECTION CAMPAIGNS

PUBLIC ACCESS TO CABLE TV — CANADA'S SPECIAL CONTRIBUTION

In its Report, the federal Task Force on Broadcasting Policy stated that
“community broadcasting, complementing the public and private sec-
tors, must be seen as an essential third sector of broadcasting if we
are to realize the objective of reasonable access to the system that is the
central theme of this Report” (1986, 491). To implement the Task Force’s
desire that “the community sector of broadcasting should play an
increasingly important role as a forum of community expression,” it
recommended that community television associations should be
licensed, that the CRTC should regulate relations between licensed
community television broadcasters and cable companies, and that the
licences of community broadcasters “should recognize the need of
fair access for various ethnic, cultural, interest and opinion groups”
(ibid., 504).

In formulating these objectives, the Task Force referred to a 1975
CRTC policy which stated that “the community channel must become
a primary social commitment of the cable television licensee.” But the
principle of public access to television in Canada was strongly formu-
lated long before that. In fact, it represents a special and influential
Canadian contribution to the development of television in North
America and, to some extent, internationally.

It is significant that a recent U.S. study of “The Origins of Public
Access Cable Television” by Ralph Engelman (1990), chair of the
Journalism Department at the Brooklyn Campus of Long Island
University, devotes almost as much attention to the Canadian as to the
U.S. experience.

Engelman describes the Challenge for Change/Société Nouvelle pro-
ject of the National Film Board (NFB) in the 1960s as North America’s
most viable and influential model for community television. This series
of film programs, which drew on the tradition of the social documen-
tary pioneered in the 1940s by John Grierson, founder of the NFB,
involved making films with rather than about people. Among the most
renowned programs of this series were those on the people of Fogo
Island off Newfoundland where, according to Engelman, “the process
by which the films were made and screened was central to their impact
on the lives of the islanders” (Engelman 1990, 9).

The introduction by Sony of a portable video camera and record-
ing unit in 1968 expanded the scope of Challenge for Change as NFB pro-
ducers took the new “portapaks” into mining areas of Alberta and the
slums of Montreal.

By 1968, before cable had gained a foothold in the United States,
about 25 percent of Canadian households were receiving cable Tv. In
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Thunder Bay, Ontario, personnel from Challenge for Change collaborated
with a community group in 1970 to produce community programming
on the local cable system using videotapes, live studio segments and
phone-ins. Another early community access project was at Normandin
in the Lac Saint-Jean area of Quebec.

Drawing on these experiments, the CRTC held public hearings on
the future of public access, leading to a policy statement on 16 July
1971, that access channels be an integral part of the development of
cable television. After 1971, according to Engelman, “the concept of
community television became institutionalized in Canada” (Engelman
1990, 16).

The Canadian experience contributed directly to the development
of community television in the United States. American filmmaker
George Stoney, after acting as guest executive producer of Challenge for
Change for two years, returned to the U.S. in 1971 to found the Alternate
Media Center at New York University, taking with him a Canadian doc-
umentary filmmaker trained at the NFB, Red Barber. In the subsequent
five years, the Alternate Media Center became “the focal point of the
community television movement in the United States,” according to
Engelman; Stoney and Barber “were instrumental in the creation of fed-
eral requirements for access channels in 1972” (Engelman 1990, 19-20).

Canadian media theorist Marshall McLuhan also became a major
influence on the radical video collectives that emerged in the United
States in the late 1960s and early 1970s (Engelman 1990, 29-31).

Although community television in the United States faced major
challenges in the late 1970s and early 1980s as the political climate
became more conservative — including a Supreme Court decision in
1979 (FCC v. Midwest Video Corporation) that the Federal Communications
Commission did not have the statutory authority to require public
access — “the community television movement has continued to grow”
(Engelman 1990, 42).

The history of community access television in North America indi-
cates that the Canadian experience has been innovative, distinctive and
influential. This special contribution to the development of television
should be reflected in future patterns of political communication on
Canadian cable Tv.

CURRENT REGULATORY FRAMEWORK GOVERNING
ELECTION BROADCASTING ON CABLE TV

Introduction
Regulations governing the use of cable TV for journalistic coverage,
free time political broadcasts and paid political advertising during
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election campaigns are derived from the Canada Elections Act and the
Broadcasting Act.

The Canada Elections Act does not require cable licensees to provide
mandatory free and paid political time during federal election periods,
as it does holders of over-the-air broadcast licences. Nor does it
prohibit cable licensees from voluntarily providing free time to politi-
cal parties. But it does require community channels to observe Canada
Elections Act rules for the duration of the election period. The Act defines
the election period as (section 307(1)) “the period beginning on Sunday,
the twenty-ninth day before polling day at a general election and end-
ing on the second day before polling day.” (This is considerably shorter
than the “election period” prescribed in CRTC regulations which lasts
from the day of the announcement of the election to election day.)

The general authority for CRTC regulation of political broadcasting
is section 3(d) of the Broadcasting Act, declaring that “the programming
provided by the Canadian broadcasting system should be ... varied and
comprehensive and should provide reasonable, balanced opportunity
for the expression of differing views on matters of public concern.”

The proposed new Broadcasting Act, Bill C-40, would retain a sim-
ilar provision in section 3(1)():

[T]he programming provided by the Canadian broadcasting system

should

(i) be varied and comprehensive, providing a balance of informa-
tion, enlightenment and entertainment for men, women and
children of all ages, interests and tastes,

(i) bedrawn from local, regional, national and international sources,

(iif) include educational and community programs,

(iv) provide a reasonable opportunity for the public to be exposed
to the expression of differing views on matters of public concern,
and

(v) include a significant contribution from the Canadian independ-
ent production sector.

The Canada Elections Act requires the CRTC to prepare guidelines
before every federal election on the applicability of the Broadcasting Act
and CRTC regulations to the conduct of broadcasters in relation to a
general election. These guidelines are submitted to the broadcasting
arbitrator, appointed by the chief electoral officer after consultation
with the parties, who supervises the allocation of free and paid politi-
cal time on over-the-air radio and television stations during federal
election campaigns.
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The CRTC publishes the guidelines in circulars. The latest circu-
lars — nos. 372 and 373 of 13 August 1990 — were issued for the Ontario
and Manitoba elections and are identical with one another except for
a few specific provincial references. They are also almost the same as
Circular no. 351 of 4 October 1988, issued for the last federal election.
Information used in this study is taken primarily from the 1990 Manitoba
circular; for a few matters specific to federal elections, the 1988 circu-
lar is mentioned as the source.

Equitable Treatment

The CRTC requires over-the-air broadcasters to allocate time “on an equi-
table basis” to each recognized party for partisan programs, advertise-
ments or announcements during the election period as defined by the
CRTC (from the announcement of the election until election day). Channels
available only on cable TV are governed generally by the same provision.

Neither the CRTC regulations nor the Canada Elections Act requires
community channels or specialty channels to allocate time to political
parties during federal election campaigns. But the CRTC’s 1990 Specialty
Service Regulations (section 6) state: “Where a licensee provides time on its
service during an election period for the distribution of programs, adver-
tisements or announcements of a partisan political character, the licensee
shall allocate the time on an equitable basis to all accredited political par-
ties and rival candidates represented in the election or referendum.”

Earlier, the 1986 Cable Television Regulations (section 15) had made
similar provisions for community channels on cable: “Where a licensee
provides time on its community channel during an election period for
the distribution of programming of a partisan political character, the
licensee shall allocate that time on an equitable basis to all accredited
political parties and rival candidates.”

The 1990 Manitoba circular notes that, since broadcasting regula-
tion began, broadcasters have been required as part of their service to
the public to cover elections and, if they allocate paid or free political
time, to allocate it equitably to all political parties and rival candidates.
The circular continues: “The purpose of these requirements is to ens'ire
the public’s right to be informed of the issues involved so that it has
sufficient knowledge to make an informed choice from among the
various parties and candidates. This right is a quintessential one for the
effective functioning of a democracy, particularly at election time. The
broadcaster’s obligation as a trustee of the public airwaves is seldom
greater than it is in respect to this exercise of the most fundamental
democratic freedom.”
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The CRTC has also stated (Circular no. 334 issued 4 June 1987): “It
is the broadcaster’s duty to ensure that the public has adequate knowl-
edge of the issues surrounding an election and the position of the par-
ties and candidates. The broadcaster does not enjoy the position of a
benevolent censor who is able to give the public only what it ‘should’
know. Nor is it the broadcaster’s role to decide in advance which can-
didates are ‘worthy’ of broadcast time.” From the obligation to inform
the electorate flows the obligation to provide what the CRTC terms “equi-
table — fair and just — treatment of issues, candidates and parties.” It
states that “equitable does not necessarily mean equal” but it does mean
that “generally, all candidates and parties are entitled to some cover-
age that will give them the opportunity to expose their ideas to the
public.” Equitable treatment is given broad application by the CRTC:
“The question of equitable treatment applies to parties and to candidates;
to programs, advertisements and announcements; to federal, provin-
cial and municipal elections, as well as to referenda. Equity also applies
to the duration of broadcasts, to scheduling, to potential audience, to
the choice of which electoral districts and offices to cover, to language
of broadcast, to issue coverage and approach, to conditions under which
an appearance may be made, and - in the case of paid-time program-
ming - to price.” The equitable treatment rule applies to all four cate-
gories of political campaign broadcasting identified by the CRTC: paid
time, free time, news and current affairs. If one party or candidate
receives free time, all must be offered “equitable time.” If paid time is
sold to one party or candidate, rivals must have access “on an equi-
table basis.”

In news broadcasting, the editorial judgement of broadcasters
should generally be respected but, under section 3 of the Broadcasting
Act, broadcasters have an obligation to see that their audiences are
“informed of the main issues and of the positions of all candidates
and registered parties on those issues.” Section 3 must also be applied
when presenting public affairs programs such as party or candidate
profiles, features on campaign issues or panel discussions. For exam-
ple: “In the case of so-called ‘debates,” it may be impractical to include
all rival parties or candidates in one program. However, if this type
of broadcast takes place, all parties and candidates should be accom-
modated, even if doing so requires that more than one program be
broadcast.” The CRTC specifically regards it as inequitable for an on-
air personality who is running for office to remain on air during a
campaign.
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Community Channels

Political Programming in General

Political programming on community channels generally is limited by
the definition of community programming as stated in the 1986 Cable
Television Regulations:

“[Clommunity programming” means, in relation to an undertaking,

programming that is produced

(a) by the licensee of that undertaking or by members of the commu-
nity served by that undertaking,

(b) by the licensee of another undertaking or by the members of the
community served by that other undertaking and that is relevant
and of particular interest to the community referred to in para-
graph (a), or

(c) by a network operator licensed to provide programming to a
licensee for distribution on a community channel.

This appears to mean that program content on community channels must
be strongly oriented to local interests even if the program is produced else-
where. In a federal election, this would make the community channel
unavailable for national party coverage but available for programming
involving local candidates and local aspects of national concerns.

Paid Advertising

Under current regulations, only the most limited form of advertising
is allowed on cable’s alphanumeric channels. Presumably this could
be purchased to advertise partisan campaign events or to carry parti-
san messages provided that this facility is made available to all parties
and candidates on an equitable basis.

The Canadian Association of Broadcasters (CAB), representing over-
the-air broadcasters, is strongly opposed to any extension of advertis-
ing on cable. In its 1989 “television strategic plan,” the CAB stated: “Local
advertising should continue to be available only when local service is
provided. Over-the-air broadcasters should have sole access to local
advertising since they have to fulfill public obligations befitting their
foundation role” (Canadian Association of Broadcasters 1989, 12). In
an interview for this study, Tony Scapillati, legal counsel for the CAB,
said that the Association believes that community channels should con-
tinue to be free of advertising, and that political advertising should be
treated in the same way as other advertising in this regard. “This has
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been a carefully guarded market for the local broadcaster,” he stated.

Unless cable companies are granted much wider powers to com-
pete for all types of advertising with over-the-air broadcasters, the ques-
tion of paid political advertising on community channels probably will
not become a major issue in Canada.

It is possible that copyright fees on distant programming levied on
cable companies at the end of 1989 may stimulate their desire for greater
access to advertising.

Free Time

The CRTC notes that “no cable operator is obliged to engage in politi-
cal programming” but, for those that do, it sets out criteria for what it
calls “free access” programs (produced by an outside source such as a
candidate or political party) and “licensee-controlled” programming
produced by the cable company.

In “free access” programming, the licensee has ultimate responsi-
bility for content but “the candidate or party is afforded the widest pos-
sible latitude and control.” In Circular no. 351 issued for the 1988 federal
election, the CRTC stated:

Insofar as local candidates are concerned, since this type of pro-
gramming is so closely related to political advertising, the Commission
advises that it should be permitted only during the period which is
allowed for radio and television advertising under the Canada Elections
Act.

During this period, a licensee who decides to make time available
to candidates, should do so on an equitable basis and should inform
concerned candidates of the availability of such time.

If this type of free access programming is currently being carried
by the licensee, it should stop immediately upon issuance of the writs for
the election and resume only during the prescribed campaign period
or after the election.

In “licensee-controlled” programming, where the cable operator
decides on subject, format and participants, Circular no. 351 stated:
“These programs can be likened to public affairs programs and as such
are not restricted at any time before, during or after the elections. Again,
such programming must be done on an equitable basis for all political parties
and rival candidates and must conform to the Commission’s regulations
and policies respecting community programming.”
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Specialty Channels

Paid Time .

Specialty channels wishing to sell advertising time to parties or candi-
dates during an election campaign are required by CRTC regulations,
cited immediately below, to offer it to all parties and candidates on an
equitable basis.

Specialty channels in Canada have not yet been used for political
advertising, but interviews for this study indicate that their use is under
consideration by the political parties and their media advisers. André
Tessier, director of communications for the Liberal party, stated that
The Sports Network (TSN) and MuchMusic, and their French-language
counterparts, might be useful to target messages to particular audiences.
He said that the Liberal party also was looking into the production of
“infomercials,” party commercials featuring public-affairs-type exam-
ination and discussion of leading issues, that might be suitable for use
on specialty channels.

CBC Newsworld, which appeared on cable in 1989, intends to offer
both free and paid time to political parties in the next federal election
in the same way that it does on its main networks and stations, accord-
ing to Terry Hargreaves, senior adviser to the president of the CBC.

Free Time

Neither CRTC regulations nor the Canada Elections Act requires specialty
channels to allocate free time to parties or candidates. But the CRTC’s 1990
Specialty Service Regulations (section 6) state: “Where a licensee provides
time on its service during an election period for the distribution of pro-
grams, advertisements or announcements of a partisan political char-
acter, the licensee shall allocate the time on an equitable basis to all
accredited political parties and rival candidates represented in the elec-
tion or referendum.”

Publication of Election Results on Cable TV

The CRTC notes that the Canada Elections Act forbids publication before
closing of the polls of results from polls in earlier time zones. Cable
operators are responsible for seeing that they do not bring in distant
signals giving such results. This will create problems for specialty chan-
nels, particularly news channels, that are not normally delayed to suit
local schedules. Resolution of this problem will have to be made in the
broader context of regulations governing release of electoral results in
all media. Pending that, the current prohibition against premature
release of election results on cable TV is reasonable.
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PRINCIPLES AND CONCLUSIONS
Modern democracy is based on the belief that the best guarantee of
democracy is an informed citizenry, and that information is the basis
of citizen participation in government. According to this belief, soci-
eties that have the most efficient systems or methods of transmitting
information to citizens should be the most democratic.

In our own era, Western societies do not always appear to conform
to this model. In particular, the United States presents us with an appar-
ent paradox — a society that has the most highly developed information
systems in the world, operating relatively free of official restraint, and
an electorate that appears to be increasingly passive if not actually alien-
ated from the processes of government.

This was the paradox investigated recently in the United States by the
Markle Commission on the Media and the Electorate, sponsored by the
Markle Foundation. Working on the principle that voters in a function-
ing democracy must be both capable (possessing the right to vote) and
competent (possessing sufficient information to make reasoned judge-
ments), the Commission identified “citizen abdication of the electoral
process” as its most disturbing finding. It stated that voter disaffection,
evident in a voter turnout of 50.1 percent in 1988, the lowest presidential
election percentage in 64 years, had been abetted by both candidates and
news media. It characterized news media reporting of politics in the
United States as generally superficial, sensational and prone to manipu-
lation by the professional managers or “handlers” of political candidates.
This had contributed to a conviction among voters that “politics is a cyn-
ical, unsavory business” (Markle Commission 1990, 1-23).

While voter turnout in Canadian federal elections remains rela-
tively strong, compared with the United States, there are many signs of
disaffection. Particularly in recent years, public opinion polls have
revealed a high degree of cynicism about the political process. Many
observers have related this to an apparent loss of faith among many
Canadians in the ability of politicians to resolve the problems that con-
front the federation and even to maintain the unity of the federation.

Content is all-important in information systems. If our highly devel-
oped systems of print and electronic information are not producing an
informed and active electorate, the problem must lie in the content of
these systems.

One of the principal characteristics of the content of modern media
systems, and the one most relevant to this study, is uniformity. Many
media scholars and critics have testified to this. While media systems
have become increasingly sophisticated, the content of these systems
has become increasingly homogeneous.
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In the 19th century and the early decades of this century, political
information reached voters mainly through highly partisan newspa-
pers. Canadians in those days were remarkably literate and involved
in public affairs. In our own time, newspaper reading has decreased,
particularly among younger people, while electronic channels of infor-
mation have proliferated. At the same time, uniformity of content and
reliance on “official” information controlled by those at the centre of
power has contributed to an absence of meaningful debate on political
issues (Wolfe 1990).

Many reasons for this have been suggested, including changes in
society itself, the limitations of television as a medium of information,
growing information expertise in government, increasing affluence
and professionalism of journalists, concentration of media ownership,
and so forth. The purpose of this study is not to analyse this phe-
nomenon — uniformity of media content — but to identify it as a prob-
lem and to relate it to the development of cable TV as a channel of
political information.

Despite a great deal of discussion in recent years about uniformity
of media content and its effects on political activity, particularly in the
1981 report of the Royal Commission on Newspapers, established media
systems seem unable to diversify content. In fact, under competitive pres-
sure, the tendency has been to lower rather than raise the quality of
content. Everywhere in Canada in the past several decades, so-called
“quality newspapers” have struggled while tabloids have prospered.
In the United States, major U.S. networks have experimented increas-
ingly with tabloid-style journalism in an effort to maintain audience
levels in a fragmented market.

Attempts to diversify media content should focus on new media systems.
The very fragmentation of the television audience that is creating down-
ward pressure on the content of network television creates opportuni-
ties for diversified content as the television audience breaks up into
smaller and more specialized groups and technology provides the many
channels needed to communicate with these groups. As the current major
technology of television diversification, cable television offers the most promis-
ing means of increasing access to political communication, enhancing diver-
sity of media content and encouraging informed citizen participation in the
political process. As indicated earlier in this study, cable TV also has a
history of public access which can serve as a foundation for this devel-
opment, particularly in Canada. Canada also has relatively strong tra-
ditions of state regulation and public ownership of information media
which should encourage and facilitate efforts to shape the develop-
ment of cable TV in the public interest.
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“Used wisely, mass communications is a powerful antidote to the
democratic ills of group faction and personal isolation,” according to
the U.S. study of The Electronic Commonwealth cited earlier in this study.
“Across obstacles of time and distance, the mass media make it possi-
ble to expand participation in the debates and deliberations, the meet-
ings and assemblies that are the hallmark of democratic politics. Used
unwisely, the mass media are themselves the disease. They turn active
citizens into passive spectators, lulled by bland and homogeneous mes-
sages” (Abramson et al. 1990, xvi).

POLICY SUGGESTIONS

1. Current general restrictions on advertising on cable TV should
continue to include a ban on most types of political advertis-
ing (with the exception of brief information messages on
alphanumeric channels). If and when the current restrictions
are eased, the question of political advertising on cable TV can
be re-examined. A re-examination of the issue should be based
on the principle that wide access to cable TV for political com-
munication should not be compromised in any way by politi-
cal advertising on cable Tv.

2. Community channels should be required to provide free time to
local candidates and interest groups during election campaigns.
The definition of eligible candidate and interest group should
be as inclusive as possible. The possibility of devoting a special
community channel to political communication during election
campaigns should be explored in an effort to provide as much
time as possible to as many groups as possible. (This special chan-
nel could be assigned to community television associations for
administration if the CRTC should decide in future to license these
associations as recommended in 1986 by the Task Force on
Broadcasting Policy.) The campaign period for cable TV should
be defined by the CRTC, as it is for over-the-air television; the
shorter campaign period taken from the Canada Elections Act
should not be applied to community channels.

3. Specialty channels on cable TV should be required to provide free
and paid time to parties during federal campaigns on an equitable
basis, as are over-the-air networks and stations, provided that the
nature of the channel makes it a suitable vehicle for political
communication. If the current House of Commons channel con-
tinues in operation, it should continue to be available for Elections
Canada information during campaign periods. If the House of
Commons channel is replaced by CPac or a similar public affairs
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channel, the new channel should be available during federal cam-
paigns for Elections Canada information and free time political
broadcasts of national parties on an equitable basis.

. All paid and free time political communication on cable TV chan-

nels should come under the broadcasting arbitrator.

. The cable industry should consider creating a mechanism of pub-

lic accountability, perhaps similar to the Broadcast Standards
Councils currently being created by the Canadian Association of
Broadcasters (CAB). An increase in the use of cable TV channels
for political communication will increase the need for such a body.
Disputes about fair political representation on cable TV pro-
gramming should not be settled by the CRTC, except as a last resort.
The broadcasting arbitrator, useful as a means of allocating time
prior to an election period, does not provide a suitable forum for
the kind of public discussion of equitable treatment that would be
helpful as the electoral role of cable TV grows.

. A minimum of regulation should govern political communica-

tion on future interactive systems where the user, in effect, con-
trols the program, except to ensure that central databases or depots
of video material contain information from the widest possible
variety of sources and that all of it is equally accessible to users
of these systems. :

ACKNOWLEDGEMENTS

The author of this study is grateful for the assistance of Tim Creery, who acted
as consultant. The author is solely responsible for conclusions and policy sug-

gestio

C-
R.S.C.
SE
SOR

s(s).

ns.

ABBREVIATIONS

chapter

Revised Statutes of Canada

Statutes of Canada

Statutory Order and Regulation Number
section(s)

INTERVIEWS

Charlebois, Marcel, Complaints and Audits Co-ordinator, Office of the
Commissioner of Official Languages.

Charman, Wayne, Acting Director, Policy, Pay and Specialty Services, CRTC.

Dalfen, Charles, Former broadcasting arbitrator for Elections Canada.

Gorman, Brent, Assistant to Chuck Cook, MP, Chairman of the House of

Co
Pri

mmons Standing Committee on Elections, Privileges, Procedure and
vate Members’ Business.



221
CABLE TV AND FEDERAL ELECTION CAMPAIGNS

Gorman, Tom, Services Division, Statistics Canada.
Hargreaves, Terry, Senior Adviser to the President, CBC.

Helm, Michael, Director General, Broadcasting and Cultural Industries,
Department of Communications.

Howard, Bill, Legal Counsel, CRTC.
Jackson, Christine, Director of Communications, Elections Canada.

Lavallée, Gérald, Vice-President for Regulatory Affairs, Canadian Cable
Television Association.

McInnis, Brian, Director, Radio and TV Bureau, Progressive Conservative Party
of Canada.

O’Grady, Terry, Director of Communications, New Democratic Party of Canada.
Riis, Nelson, House Leader, New Democratic Party of Canada.

Scapillati, Tony, Legal Counsel, Canadian Association of Broadcasters.
Tessier, André, Director of Communications, Liberal Party of Canada.
Walker, Michael, Industry Statistics, Statistics Canada.

Warren, John, Host, House of Commons Channel.

REFERENCES
This study was completed in December 1990.

Abramson, Jeffrey B., F. Christopher Arterton and Gary R. Orren. 1988. The
Electronic Commonwealth. New York: Basic Books.

. 1990. The Electronic Commonwealth. 2d ed. New York: Basic Books.
Broadcasting. 1988. “The Cabling of Campaign Coverage.” 25 April, 67-68.

Canada. Bill C-40, s. 3. Broadcasting Act [now S.C. 1991, c. 11; proclaimed in
force 4 June 1991].

. Broadcasting Act, R.S.C. 1985, c. B-9, s. 3.

. Cable Television Regulations, 1986, SOR/86-831, s. 15.
. Canada Elections Act, R.S.C. 1985, c. E-2, s. 307.
————. Specialty Service Regulations, 1990, SOR/90-106, s. 6.

Canada. Commissioner of Official Languages. 1990. Annual Report 1989.
Ottawa: Minister of Supply and Services Canada.

Canada. Elections Canada. 1989. Countdown to Election 88, Elections Canada.
Information Program Broadcast on the House of Commons Television Channel
from October 5 to November 21, 1988, Canada’s 34th General Election. Ottawa.

Canada. House of Commons. Standing Committee on Elections, Privileges,
Procedure and Private Members’ Business. 1989. Watching the House at Work.
Ottawa: Queen’s Printer.



222
ELECTION BROADCASTING IN CANADA

Canada. Royal Commission on Newspapers. 1981. Report. Ottawa: Minister of
Supply and Services Canada.

Canada. Statistics Canada. 1990. Cable Television 1989. Cat. no. 56-205. Ottawa:
Minister of Supply and Services Canada.

Canada. Task Force on Broadcasting Policy. 1986. Report. Ottawa: Minister of
Supply and Services Canada.

Canadian Association of Broadcasters. 1989. Taking the Lead. Ottawa: CAB.

Canadian Cable Television Association. 1990. “Community Channel Survey
Results.” Ottawa: CCTA.

Canadian Radio-television and Telecommunications Commission (CRTC). 1987a.
Election Campaign Broadcasting. Public Notice CRTC 1987-209. Ottawa: CRTC.

. 1987b. Political Broadcasting — Complaints re: Free Time and Editorial Time
Allocations. Circular no. 334. Ottawa: CRTC.

. 1988a. Federal General Election. Circular no. 351. Ottawa: CRTC.

. 1988b. A Policy with Respect to Election Campaign Broadcasting. Public
Notice CRTC 1988-142. Ottawa: CRTC.

. 1990a. To All Licensees of Broadcasting Undertakings Serving the Province
of Manitoba. Circular no. 373. Ottawa: CRTC.

. 1990b. To All Licensees of Broadcasting Undertakings Serving the Province
of Ontario. Circular no. 372. Ottawa: CRTC.

. 1990c. Short-term Renewal of the CBC’s Television Network Licences for the
Distribution of the House of Commons Proceedings. Decision CRTC 90-807. Ottawa:
CRTC.

Desbarats, Peter. 1981. Newspapers and Computers — An Industry in Transition.
Vol. 8 of the research studies of the Royal Commission on Newspapers.
Ottawa: Minister of Supply and Services Canada.

Engelman, Ralph. 1990. “The Origins of Public Access Cable Television.”
Journalism Monographs 123:1-47.

Holder, Dennis. 1990. “Political Payoff.” Channels, 7 May, 28-30.

Markle Commission. 1990. Markle Commission on the Media and the Electorate:
Summary of Key Findings. New York: Markle Foundation.

Nowlan, ].D., and Mary Jo Moutray. 1984. “Broadcast Advertising and Party
Endorsement in a Statewide Primary.” Journal of Broadcasting 28 (3): 361-63.

Rothenberg, Randall. 1990. “Politics on TV: Too Fast, Too Loose?” New York
Times, 15 July, E1-E4.

Vitale, Joseph. 1988. “Chasing the Political Ad Dollar on TV.” Channels (February):
91-92.

Wolfe, Morris. 1990. “News Media Has Unhealthy Alliances with Official
Sources.” Globe and Mail, 3 January, C1.



5

POLITICAL
BROADCAST
ADVERTISING
IN CANADA

I 4

Stephen Kline
Rovin Deodat
Arlene Shwetz
William Leiss

THE HISTORICAL CONTEXT OF POLITICAL ADVERTISING

N HISTORICAL OVERVIEW of political advertising reveals the subtle
process of adoption of advertising design and practices by political
strategists in response to the emerging media of the day. While the print
media — newspapers, pamphlets and posters — were major parts of polit-
ical campaigns in the 18th and 19th centuries, the 20th century saw the
rise of the electronic media; first radio, then television. The advertising
opportunities brought about by broadcasting channels — the potential
to address the electorate directly through electronic media — became
more desirable to campaign managers as they learned how to manage
broadcast communications. The trends in election expenditure
(see appendices A-D) reveal that increasing proportions of campaign
resources were devoted to broadcast advertising. And while the jour-
nalistic media continued to provide extensive campaign coverage, broad-
cast advertising came to be seen by the major political parties as a form
of communication that bypassed the news media, thereby maximizing
central party control over the campaign message. It was this ability to
communicate directly with the electorate on a national as well as regional
basis that justified the increasing use of commercial advertising tech-
niques and tactics and necessitated the recruitment of advertising special-
ists into campaign teams.
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Gradually, the experience gained through the practical application
of various advertising communication techniques to campaigns has
contributed to a more sophisticated array of campaign options, including
targeted media buying, coordinated research management and research-
based message design. There can be little doubt that these advertising
approaches have had a considerable impact on election campaigning
over the last 50 years.

The Role of the Advertising Agency in Political Campaigns

By the opening decades of the 20th century, advertising agencies had
fully defined their organizational niche by mediating between the manu-
facturer with goods to sell and the burgeoning commercial media (Leiss
et al. 1990). Their familiarity with all aspects of the media led them to
offer a wider scope of services to clients, including research, the de-
velopment of campaign strategies and the preparation of advertising
materials.

As early as 1917, advertising agency services were being used by
governments, particularly in the sale of government bonds and in mili-
tary recruitment. The apparent success of advertising in explaining
conscription to the public led the Union government of Sir Robert
Borden to hire an advertising agency for the election campaign of 1917
(Whitaker 1977, 221). By the 1930s, the role of advertising agencies in
political campaigns was fairly well established.

Agency skills and understanding of media were particularly impor-
tant as radio came to be the pre-eminent medium for public commu-
nication. In the 1930s, Cockfield, Brown placed national radio
advertisements for the Liberal party and also helped in organizing
special party events like a commemorative dinner for Mackenzie King
(Simpson 1988, 143). New advertising-oriented approaches to commu-
nication design were evidenced in the highly controversial “Mr. Sage”
radio series during the 1935 election, which was aired over a network
of private stations. The series consisted of conversations between
Mr. Sage and a politically concerned citizen called Bill (Bird 1988, 133).
As Bird indicates, it was written by a Toronto advertising firm for the
Conservative party, but early episodes failed to identify the Conservative
party as the sponsor. An excerpt from the series ran as follows:

[Sage returns to talk with Bill after completing a phone call with his
niece, Mary]

Sage: ... Mary’s a fine girl. Seemed kind of frightened tonight though.
Didn'’t like that — much.

Bill:  (concerned) Why, anything the matter?
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Sage: ... She’s been hearing about Mackenzie King’s war speech —

Bill: ~ War - what war? ... We don’t want war days back again in
Canada.

Sage: We do not, my boy. And that’s why I hate this attempt to stir
up old war wounds ... It looks to me like a deliberate attempt
[by Mackenzie King] to frighten people — women and the
younger —

Bill:  (interrupting) Surely King wouldn’t stoop to that -

Sage: No? He did it before — in 1930 — and there was no world crisis
then like there is to-day ... Mr. King’s henchmen [in Quebec]
used to call up the farmers — and their wives — in the early
hours of the morning and tell them their sons would be
conscripted for war if they voted against King —

Bill:  Gosh, that’s kind of low-down stuff — I didn’t think King would
do a thing like that.

Sage:  Well, he said the same thing in his speeches down there. And
he said practically the same thing last month.

Bill:  (reflectively) I don’t wonder Mary got frightened, poor girl.
I can’t see why King has to bring that up.

(Bird 1988, 136-37)

It was the success of these early initiatives that led the major parties
to turn to advertising agency personnel and approaches in their elec-
tion campaigns to help to articulate and manage the communicative
dimensions of electioneering. For example, King’s Liberals invested
heavily in media advertising for the election of 1940. Using the services
of Cockfield, Brown, the largest Canadian advertising agency, King
commissioned an orchestrated series of radio broadcasts, billboards,
and newspaper and farm paper advertisements. These proved to be
highly effective, in part because the opposition lacked the funds needed
to compete.

While radio quickly became the primary advertising tool in the
campaign strategy of the major political parties in Canada over the next
decade, television was added to their arsenal in the 1953 election.
However, as only a limited set of free time broadcasts was offered by
the CBC, television advertising remained a minor factor in the overall
campaign. This was true despite the fact that technical and studio facil-
ities were provided free of charge to all recognized political parties.

Between 1956 and 1957, with another election on the horizon, the
Liberal communications committee was expanded to include the staff
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of Cockfield, Brown in the planning of the party’s campaign strategy.
Likewise, the Conservative party began to engage a number of adver-
tising agency personnel, including Allister Grosart, Art Burns, Mickey
O’Brien and Dalton Camp. The obvious potential of television’s dramatic
impact for political campaigns had further encouraged the inclusion
of advertising skills and personnel in the campaign team. This meant
there was jostling in the back rooms as the political hierarchy had to
accommodate “young men with arrogant manners, full of self-assurance
and incomprehensible jargon, demanding large sums from party
campaign funds for doubtful enterprises in publicity” (Camp 1970,
280). Campaigning increasingly demanded a staff of experienced media
handlers to help to navigate the campaign trail, as well as to develop
advertising strategies.

The exigencies of television campaigning contributed to an
increasing emphasis on skilful public presentation of the party leader.
Thus, in addition to traditional political skills and a commitment to
tireless campaigning, politicians — especially party leaders — had to
learn to project a “stage presence” appropriate to television (Shwartz
1973; Soderlund et al. 1984, 129).

Of the two major figures in the 1957 election, John Diefenbaker was
comfortable with television, while Louis St. Laurent was not. St. Laurent
disliked the new medium and felt that the teleprompted broadcasts
were too contrived. He objected to make-up and never managed to feel
at ease in front of the television camera (Meisel 1962, 163).

Diefenbaker’s landslide victory in 1958 was a lesson about the
changing role of the leader in media-age politics that was taken to heart
by many observers and was confirmed during the 1960 American pres-
idential election with the victory of John F. Kennedy. For their 1965
campaign, even the CCF/NDP, who had hitherto relied on the more tradi-
tional tactics of mass rallies and constituency organizations, shocked
many adherents by deciding to use a limited amount of national adver-
tising and a federal leader’s tour as central features of the campaign.
National party secretary Terry Grier retained a small Montreal advertising
agency headed by Manny Dunsky, who put together a low-budget
campaign designed to present a few carefully chosen messages. The
slogan “Let’s give the two old parties a well deserved rest — this country
needs it” was often repeated throughout the campaign (Morton 1986, 62).

The use of polling in campaign scripting, like its use in marketing,
has also had an enormous impact on political communication. At the
outset, the results of polls were used merely to focus the campaign on
a few often-repeated themes that could anchor the leader’s speeches
and the party’s advertising on a firm foundation of public acceptance
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and popularity. This approach to campaign management proved effec-
tive in the Liberals’ 1962 campaign strategy against the Progressive
Conservatives’ attempt to revive the “mystic bond” between Diefenbaker
and the “ordinary Canadian” (Newman 1973, 383).

Liberal Keith Davey, familiar with the growing American political
literature on the integrated use of research and advertising in televi-
sion campaigning, helped to get Lou Harris, President Kennedy’s poll-
ster, hired as an adviser to the party for the 1963 general election
(McCall-Newman 1982, 41). Throughout the 1960s, opinion research
became ever more important in Canada because it made it possible to
target swing ridings through selective media buys and to identify effec-
tive campaign themes. The pollster was elevated to a position between
the populace and the leader previously occupied by the party machine,
thereby making advice on the interpretation of the public mood a central
part of campaign strategy, one that communications designers under-
stand well (Lee 1989, 34). This organizational innovation also linked
polling to the centralized development, scripting and design of all party
communication, including advertising. Davey was instrumental in a
restructuring of the national Liberal campaign organization to take
maximum advantage of the opportunities offered by these new tech-
niques, but he was also concerned not to let the advertising profes-
sionals drive the campaign (Davey 1986, 165).

The importance of integrated campaign management took on new
dimensions in the 1968 election, which saw Pierre Trudeau come to
power in a wave of media excitement orchestrated by the Liberals. In
contrast, the Conservatives had planned the election campaign poorly
and were unprepared, with no centralized budget, no polling and no
goals for Stanfield’s tour. Print advertisements, radio commercials and
pamphlets had been produced without reference to each other, and the
media handlers proved ineffective in managing the journalists who
swarmed around the campaign. But by 1970, a Conservative campaign
planning committee had produced a working document that outlined
the integration of polling, advertising, touring and media exposure as
essential to efficient campaign management (Graham 1985, 22).

The reimbursement of some advertising expenditures allowed by
the Election Expenses Act, the growing sophistication of party aides and
strategists and the increasing size of television audiences jointly
contributed to making the 1979 general election a “full-force” televi-
sion campaign (Gilsdorf 1981, 62). A majority of voters — 52 percent —
reported getting most of their campaign information from television,
30 percent mentioned newspapers and 11 percent indicated radio
(Fletcher 1981, 285). The use of broadcast media, the tendency to focus
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on party leaders, the concern with image and style, the obsession with
polls, and the use of media consultants were even more evident in 1979
than in earlier campaigns (ibid., 281). The 1979 election was also marked
by an increase in party spending on advertising, specifically on televi-
sion. The Conservatives spent 56 percent of their advertising budget
on television advertising, the Liberals 53 percent and the NDP 58 percent
(ibid., 289). Such statistics demonstrate the growing dependency of all
the major political parties on television advertising to reach voters.

In the 1980 election, the parties mobilized their advertising teams
for the election battle once again, focusing primarily on leadership
issues. The Tory campaign reiterated its 1979 theme, stressing the unpop-
ularity of Trudeau. One advertisement showed him surrounded by
former Liberal cabinet ministers whose pictures disappeared, one by one.
An announcer said, “Let’s face it. If you vote Liberal, you're getting
Trudeau and nothing else” (Irvine 1981, 369). Liberal advertising was
equally critical, attacking Clark’s policy flip-flops and taking issue with
his budget. The NDP campaign criticized both major parties while
keeping its primary focus on Broadbent, who spoke in very common-
sense terms about particular economic and energy issues.

In the 1984 election, the advertising of the three parties again focused
on their leaders. Also, innovations in the use of polling and the regional
targeting of party messages were increasingly in evidence (Fletcher 1988,
165). The conscious adoption of advertising strategies in the campaigns
of the major parties led one commentator to the observation that “increas-
ingly elections are being seen as contests between leaders rather than as
confrontations between policy stands or ideological positions. This
reflects the reality of the increasing power of leaders in their own parties
and of changes in campaign strategy” (Frizzell and Westell 1985, 97).

Television advertising continued to be a major feature of campaign
activity in the election of 1988. The strategies and expenditure patterns
were similar to those employed in 1984. The Conservatives devoted
nearly $4 million to broadcast advertising in 1988, while the Liberals and
NDP spent about $3 million each (see appendix B1 and appendix D).
However, the 1988 campaign featured the first significant use in a
Canadian federal election of sophisticated direct mail techniques to
mobilize voter support (Lee 1989, 260-65). This new approach to polit-
ical marketing may become increasingly important and could result in
shifts in expenditure patterns and strategies.

The introduction of new advertising techniques to the political
campaign was simply an elaboration of traditional marketing
approaches, combined with the public relations lessons learned in
managing broadcast journalism. These techniques produced adver-
tising campaigns that were:
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1. Targeted Thinking about the audience in segments made the
parties become more concerned with timing and audience
composition in their media buying.

2. Valuebased Advertising personnel familiar with the use of atti-
tudinal and polling research contributed to developing new
approaches to political mobilization based on the communica-
tion of party positions on policy within the basic predisposi-
tions of the audience’s values or attitudes.

3. Impression managed What is often called “image politics” refers
to the application of basic advertising and public relations prin-
ciples to election campaigns. In particular, this involves:

a. Personalization Credibility with an audience depends upon
establishing a public persona that is liked, respected and
trusted. Therefore, the presentation of a leader must be crafted
in terms of predicted audience response.

b. Impact Grab attention and emotionally engage the audience
whenever possible. It is not what is said but how it makes
the audience feel that counts.

c. Condensation Audiences’ limited attention and interest mean
that simpler ideas and communication formats are most likely
to be effective.

Summary and Implications

As has been shown above, the practice of political advertising is not
new, but it has been significantly transformed by the application of
modern marketing techniques. Advertising strategists have guided
campaign managers in an exploration of the many ways in which elec-
tronic media present opportunities for more effective campaigns. The
reasons for the increasing use of broadcast advertising can accordingly
be summarized in terms of four key advantages:

1. Cost effectiveness Broadcasting’s advantages as a delivery system
are the national scope of the potential audience and the low cost
per voter reached.

2. Dramatic presentation Television allows the benefit of visual
images and emotional appeals that could increase impact and
strengthen impressions.

3. Creative design The advertising agencies’ effective use of modern
commercial art and marketing techniques can be translated into
the political arena.

4. Integrated management techniques An integrated approach to the
campaign attempts to manage public relations, advertising and
the press in terms of common objectives.
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In light of these advantages, it is not surprising that our review of
expenditures in recent campaigns revealed increasing emphasis on and
allocations to broadcast advertising. It remains the major campaign
investment for the larger parties and has brought about important
changes in the nature of campaign communication.

Opportunities for partisan political communication through the
broadcast media (employing both news management and advertising)
have made access to the public through the media the primary activity
of campaigning. The emphasis placed on the electronic media by the
parties demands that limited resources be increasingly siphoned away
from traditional campaign techniques, such as candidate rallies, and
instead be redirected to broadcast advertising.

Party strategists are concerned about controlling the message.
However, their inability to control the message within general news
coverage encourages them to supplement attempts at news management
with advertising, where their ability to shape the ideas, issues and
impressions communicated is considerable. Strategists complain about
media bias but want greater freedom to use advertising in ways they
see fit.

Increasingly, television has become the dominant campaign
medium. Declining print media readership and the relative credibility
and perceived impact of television have made it the preferred channel
for waging national campaigns. Party strategists prefer television to
other media, not only because of its audience size, but also because of
its greater emotional impact and ability to persuade.

THE CANADIAN REGULATORY SYSTEM AND POLITICAL BROADCASTING
As political broadcasting in Canada has shown itself to be an impor-
tant means of political influence on the electorate, legislative bodies have
tried to ensure that political campaigning through radio and televi-
sion broadcasting is conducted in a “fair and equitable” manner. The
electoral system in Canada is not, however, regulated by a single statute.
The most direct references to political advertising are in the Canada
Elections Act. Most of its current provisions deal with the allocation of
paid and free political broadcast time! among the registered parties
during the electoral advertising period (Canada, Canada Elections Act
1985, ss. 310-19). Although there is no detailed specification of what
distinguishes “political” advertisements from other forms of commer-
cial and political speech (such as institutional, advocacy, government
advertising, social marketing, public service announcements and
product advertising), the Act implicitly defines political advertising
narrowly through its restrictions on those permitted to spend money
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on advertisements for the purposes of promoting and opposing parties
and candidates. The primary regulatory concern in this Act is with the
issue of fairness and equity in party access to broadcast time. In keeping
with these objectives, the Act ensures that there is an arbitrator for the
allocation process so that media buying proceeds fairly and in the public
interest (ibid., s. 308(1)).

To further the goals of fair and equitable campaigns the Canada
Elections Act requires each broadcaster to make available 6 1/2 hours
of paid time (Canada, Canada Elections Act 1985, s. 307(1)). The Act sets
out allocation rules based on several factors — percentage of seats,
percentage of popular vote and number of candidates endorsed in the
previous election — and specifies that no party may be allocated more
than half of the total time (ibid., s. 310(1—4)). The Act also specifies the
manner in which parties negotiate their broadcast spots with broad-
casters, ensuring that scheduling is done fairly throughout prime time.
The Act specifies further that the broadcasting arbitrator should ensure
that parties have the freedom and flexibility to pursue their preferred
strategies in their media buys. In addition, the Act requires broadcasters
to charge all registered parties the lowest rate it would charge a commer-
cial advertiser for equivalent time (ibid., s. 321).

Criteria for free time political broadcasts are also outlined (Canada,
Canada Elections Act 1985, s. 316). Network operators are required to
make available the equivalent of their free time allocation during the
last pre-election period, with two minutes for each registered party,
and to assign the remainder in proportion to the allocation formula for
paid time (ibid., s. 316(2)). The allocations of free time are not consid-
ered election expenses (ibid., s. 316(3)) or donations to the parties. The
Act ensures that paid spots are considered election expenses and allows
refunds for certified claims of 22.5 percent of total election expenses
(ibid., s. 322).

The Canada Elections Act provisions must be understood within the
general framework of broadcast regulation by the Canadian Radio-
television and Telecommunications Commission (CRTC) under the
Broadcasting Act. The CRTC issues guidelines to broadcasters for coverage
of all elections held in Canada, informing broadcasters of CRTC regu-
lations and guidelines as well as provisions of the relevant election
legislation (federal or provincial). The guidelines are based on tradi-
tions developed over the years since broadcast regulation began in the
1930s and on the general principles of the Broadcasting Act. The central
principle in the Act has been retained through various revisions: “The
programming provided by the Canadian broadcasting system should
... provide a reasonable opportunity for the public to be exposed to the
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expression of differing views on matters of public concern” (Canada,
Broadcasting Act 1991, s. 3(1)(i)(iv)) in furtherance of the general objec-
tives for the broadcasting system set out in the Act. These objectives
stipulate, for example, that programming should:

safeguard, enrich and strengthen the cultural, political, social and
economic fabric of Canada; (s. 3(1)(d)(i))

be varied and comprehensive, providing a balance of information,
enlightenment and entertainment ... ; (s. 3(1)(i)(i))

reflect the circumstances and aspirations of Canadian men, women and
children, including equal rights, the linguistic duality and multicul-
tural and multiracial nature of Canadian society and the special place
of aboriginal peoples within that society. (s. 3(1)(d)(iii))

These provisions, as well as others in the Act, require the CRTC to deal
with the content of programming, including that of news and public
affairs, political broadcasts and advertising (including campaign adver-
tising). In addition, in section 10(1)(e), the CRTC is authorized to make
regulations “respecting the proportion of time that may be devoted to
the broadcasting of programs, including advertisements or announce-
ments, of a partisan political character and the assignment of that time
on an equitable basis to political parties and candidates.” The CRTC
reconsidered its election campaign guidelines in 1987, requesting public
input, and issued a revised version in 1988. The substance of the current
guidelines is discussed below.

In addition, the Income Tax Act has some relevance to campaign
advertising because it encourages contributions to registered parties
through tax credits (Seidle and Paltiel 1981, 235) and, more importantly,
because it permits corporations to declare the costs of advocacy adver-
tising as a business expense (Winter 1990, 4).

Overall, there is a mishmash of regulations, many of which are
confusing to participants, and some overlapping between the two
primary statutes. Some areas of campaign advertising, such as the
content of political broadcasts, remain essentially unregulated, unlike
commercial advertising.

Evolution of the Canadian Regulatory System and Political Broadcasting

In 1929, ten years after radio was introduced in Canada, the Royal Com-
mission on Radio Broadcasting (Aird Commission) released its report.
Baum states that the Aird Commission did not want to encourage polit-
ical programs but, rather, to “discourage them without imposing an
absolute prohibition” (Baum 1970, 160). Because of the positive response
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to Franklin D. Roosevelt’s “fireside chats” in the United States and to the
oratorical success of William Aberhart in Alberta, the Commission
emphasized the fear of political propagandizing (LaCalamita 1984, 545).
In essence, the Commission expressed a common fear among intellec-
tuals of the period that radio could become a powerful tool of political
propaganda. The proposals of the Aird Commission led to a call for
public control over public and privately owned stations. The passage
of the 1932 Canadian Radio Broadcasting Act created the Canadian Radio
Broadcasting Commission (CRBC, later the CBC), which had the dual role
of broadcaster and regulator. As LaCalamita indicates, the question of
free access to the public airwaves was brought up often in the House
of Commons. Policy considerations in 1934, which would shape the
extent and content of political broadcasting regulations, were voiced by
Mackenzie King: “Each political party which has a representative
following should be entitled to have broadcast at the expense of the
state, one or two addresses, which would set forth its platform or poli-
cies before the people” (LaCalamita 1984, 546).

In 1936, a Special Committee was appointed to inquire into the
operations of the CRBC and its administration of the Canadian Radio
Broadcasting Act of 1932, in order to recommend changes in the broad-
cast system and to investigate whether there had been any abuse of
broadcast privileges for either political or advertising purposes (Boyer
1983, 327). The Commiittee reported that, during the 1935 federal elec-
tion, there had been abuses, such as the “Mr. Sage” broadcast, which
utilized drama to carry its politically partisan message without iden-
tifying its sponsor. Such complaints served to exacerbate the general
dissatisfaction with the performance of the CRBC.

As a result, the Committee recommended that “dramatized polit-
ical broadcasts be prohibited, that full sponsorship be required, that
the proposed new CBC ensure that time be allocated on an equitable
basis among all parties and that no political broadcasts be allowed on
election day or during the two days immediately preceding election
day” (Boyer 1983, 327-28). The 1936 Committee further recommended
that the CBC exercise regulatory authority over all programming and
advertising broadcast by private stations and networks (Canada,
Committee 1966, 363).

In 1939, a committee consisting of representatives of the CBC and
the political parties was established to study the unresolved issue of
equitable allocation of radio time among the parties. The Corporation’s
white paper stated in section 22 that “political broadcasts during a
general election [are] to be on a sustaining or free basis ... Privately
owned stations affiliated to the network are required to carry these
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broadcasts; and other private stations are invited to do so” (Canada,
Committee 1966, 365). Furthermore, time was allocated among existing
parties in the House of Commons, and a special provision was made
for new political parties, which were defined as having a recognized
leader, a nationwide organization and nominations in at least one-
quarter of the constituencies (Boyer 1983, 441).

The white paper was revised in 1944 to include a provision of
“network time free of charge to recognized political parties during ...
elections” (CBC 1944, reprinted in Bird 1988, 184). Provisions were also
made for the purchase of time on privately owned stations. With regard
to political advertising, section 22 (paragraphs 3, 4 and 5) of the 1936
Canadian Broadcasting Act set out the following rules:

Dramatized political broadcasts are prohibited.

The names of the sponsor or sponsors and the political party, if any,
upon whose behalf any political speech or address is broadcast shall
be announced immediately preceding and immediately after such
broadcast.

Political broadcasts on any dominion, provincial or municipal election
day and on the two days immediately preceding any such election
day are prohibited. (CBC 1944, reprinted in Bird 1988, 184-85)

Political broadcasts presented in a dramatic manner included
“Question and Answer” programs in the form of a dialogue, and
dramatic skits or plays presented as a complete broadcast or part of a
broadcast (Bird 1988, 185). The election of 1945 was the first in which
political parties were allocated free time in which to broadcast their
messages, albeit within stringent restrictions.

Between 1944 and 1958, despite dramatic changes in broadcasting,
no significant changes in election broadcasting legislation took place.
The CBC performed the dual role of broadcaster and regulator as the
number of private radio stations grew. By 1930, over 60 radio stations
were in operation in Canada, and one-third of Canadians had radios;
by 1940, three-quarters of all Canadian homes had radios, and by 1950,
almost everyone possessed a set (Vipond 1989, 38-39). During the 1950s,
television viewing increased substantially in Canada, thanks to access
to American network programming in Canadian border cities. The
growing strength of the association of private stations — the Canadian
Association of Broadcasters (CAB) formed in 1926 — and the recom-
mendations made by the 1957 Royal Commission on Broadcasting
(Fowler Commission) led to structural changes. In the 1958 Broadcasting
Act, the regulatory responsibilities of the CBC were transferred to the



235
POLITICAL BROADCAST ADVERTISING

newly created Board of Broadcast Governors (BBG) (Canada, Task Force
on Broadcasting Policy 1986, 9-11). This was done despite strong recom-
mendations by the Massey Commission in 1951 that the CBC continue
as both regulator and broadcaster.

The cautious attitude of Parliament in 1936 toward political
programming was still visible in the 1958 Broadcasting Act. The regu-
lations pertaining to the ban on dramatized political broadcasts, blackout
periods for advertising prior to and on election day, and identification
of the sponsors of political broadcasts were retained in chapter 22,
section 17. The BBG was given the authority to make regulations
concerning the compulsory provision and equitable allocation of time,
and the monitoring of partisan broadcasts (Canada, Broadcasting Act
1958, s. 11(1)(f) and (i)). In practice, however, the BBG laid down general
guidelines for free time broadcasts and left it to the parties and the
broadcasters to agree on the details (LaCalamita 1984, 547).

In the 1960s, in response to the growing concern about political
advertising on television, a process of legislative reform began to take
place in Canada, starting with the Barbeau Committee (1963-66) and
continuing with the Election Expenses Act (1974) and amendments in
1979 and 1983, Bill C-79 (1986-87), An Act to amend the Canada Elections
Act, and culminating in the work of the present Commission. All of
these efforts have attempted to refine and elaborate what is meant by
fairness and equity in election campaigns in the face of dramatically
changing campaign practices.

It was not until the beginning of the 1960s, however, that the issue
of political broadcasting became pre-eminent. In response, the BBG
issued a document entitled “Political and Controversial Broadcasting
Policies” (BBG 1961) which outlined the procedures to be followed
during election campaigns. The BBG’s policy for dramatized political
broadcasts permitted the following:

(a) Multiple speaker, discussion and question and answer presenta-
tion may be used provided that the sponsoring party takes respon-
sibility for those taking part and for what they say and what they
do, and that they appear in their own identity ...

(b) Toillustrate verbal presentations, visual materials will be permitted
as follows: Charts, graphics and maps, providing the sponsoring
party furnishes all such material and takes full responsibility for
the nature of the material and the use made thereof.

(c) Provided the material depicts real events, including the normal
activities of a candidate engaged in an election, film and video
tape clips, disks, slides, animation and still photographs may be
used. (BBG 1961, s. I11.1)
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In 1962 the BBG responded to inquiries asking for a definition of the
term “unnecessarily theatrical” in its restrictions on dramatization by
providing the following rules:

1. Political cartoons, still or animated, are not permissible.
Background music inserted into a studio presentation is not
permitted ...

3. Jingles on political broadcasts are not allowed.

4. Speakers cannot arrange dialogues in the studio between them-
selves and imaginary opponents.

5. “Role playing” is not permitted ...

6. Parties may not introduce film footage of political opponents ...
(BBG 1962b)

The 1961 Circular also presented guidelines for the allocation of free
time in section IV:

Any free time network broadcasts over a Canadian network will be
arranged by agreement between the network operator and represen-
tatives of interested political parties. In the event that agreement
cannot be reached for such free time broadcasts, the Board will, upon
the matter being referred to it by either the network operator or the
representatives of the party concerned, allocate the available time in
such fair and reasonable manner as it deems necessary. Nothing herein
shall be construed as placing upon a network operator an obligation
to allocate free time for political broadcasting. (BBG 1961)

The 1960s saw a new type of election campaign with an emphasis
on expensive television spots created by advertising agencies. The agen-
cies knew how to use television. Their market research (public opinion
polling) and knowledge of television techniques led to a new emphasis
on image-oriented spot broadcasts. The single most important conse-
quence was a sharp rise in the cost of election campaigns, particularly
in the share of the parties’ election budgets spent on media advertising
(Seidle 1985, 114). The increased cost of using television in political
campaigns strained party resources. In fact, the escalation of expenses
required to finance four election campaigns in six years (1957, 1958,
1962, 1963) led to serious consideration of ways to limit election expenses
and to provide disclosure of political contributions.

In 1963 the Liberal government established the Advisory Committee
to Study Curtailment of Election Expenses, which became known as
the Barbeau Committee (Canada, Committee 1966). The Committee’s
principal recommendations were:
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* legal recognition and registration of political parties, which
should then be held legally responsible for their financial activ-
ities;

e reimbursement of a portion of the parties’ advertising expenses
and the provision of free time to all registered parties;

¢ election advertising to be permitted only during the last four
weeks prior to an election in order to restrict expenses;

e disclosure of the income and expenditures of parties and candi-
dates; and

* tax concessions for financial donors to political parties.

For several years, little was heard of these recommendations, but they
were given more attention in the early 1970s.

Between 1957 and 1968, the broadcasting industry expanded to
include large private stations serving major urban markets, and the
BBG licensed the private English-language CTV network in 1961. The
Broadcasting Act was revised in 1968. Regulatory authority was expanded
and a new agency replaced the BBG, the Canadian Radio-Television
Commission, later renamed the Canadian Radio-television and
Telecommunications Commission (CRTC).

In addition to its powers under the Broadcasting Act, the CRTC was
given authority in the 1974 amendments to the Canada Elections Act to
allocate paid and free time among the registered political parties
(Canada, Canada Elections Act 1985, ss. 307(1) and 316). Under these
amendments, parties were required for the first time to register (ibid.,
ss. 24-32). The CRTC continued to be responsible for ensuring that time
for party political broadcasts was allocated on an equitable basis and
for ensuring that party advertisements were not excessively theatrical.
However, it left the latter responsibility to the parties themselves,
responding only to complaints (Boyer 1983, 370).

The 1968 Broadcasting Act also retained, in section 19, the regulations
that the sponsor and the political party be identified in political broad-
casts. (The sponsor identification provision was dropped in the 1991
revision.)

Subsequent to the Act and in preparation for the June 1968 elec-
tion, the CRTC defined political broadcasts of two minutes or less as
commercial content. In June 1971, the House of Commons Special
Committee on Election Expenses recommended a series of amendments
to the Canada Elections Act which followed the general pattern of the
proposals made by the 1966 Barbeau Committee. In June 1973, Bill
C-203 (eventually the Election Expenses Act) was introduced, proposing
changes to three statutes — the Canada Elections Act, the Income Tax Act
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and the Broadcasting Act (Seidle 1985, 116). The intention of the reforms
- the principal purpose of the Election Expenses Act — was to control
election spending by both parties and candidates.

Seidle classifies these changes under four broad headings:

1. Party recognition and agency ... All registered parties must appoint
a chief agent who is to ensure the spending limit is not exceeded
during an election ...

2. Spending restrictions. Parties and candidates are subject to statutory
spending limits ... must file a return of expenses ... and ... must
submit a return of expenses and contributions ... Parties and candi-
dates are prohibited from advertising on the broadcast media or
in any publication other than during a four-week period ending
on midnight of the day before polling day.

3. Reimbursements. All candidates who receive 15 per cent of the votes
cast in an electoral district are entitled to a reimbursement outlined
in a formula in the Act. Registered parties were reimbursed for up
to 50 per cent of the expenses they incurred on radio and televi-
sion advertising. [This was changed in 1983 to a general reim-
bursement of a portion of all campaign expenses.]

4. Tax credits. Taxpayers may subtract from their federal income tax
an amount based on a sliding scale that favours relatively small
donations. (Seidle 1985, 118)

The 1974 amendments to the Canada Elections Act also affected
broadcasting in other respects. Sections 13.7 and 61.2 limited the length
of the electoral campaign for the candidate and parties; section 70.1
restricted the right to advertise during a campaign to registered candi-
dates and parties; and section 99.1 dealt with the central issue of polit-
ical broadcasting (LaCalamita 1984, 549). Section 99.1 required that each
broadcaster make 6 1/2 hours of air time available for purchase by
registered parties, each of which was allocated a maximum that it could
purchase from any one broadcaster (a figure based on its success in the
previous election). Parties were allowed to purchase as much of their
advertising allocation as they wished within the overall campaign
spending limits (Fletcher 1988, 162).

The Act provided for fines of up to $25 000 for any broadcaster or
network operator who failed to provide the required 6 1/2 hours, who
failed to comply with a binding allocation of time, or who gave one
party extra time without offering the same to other parties (Boyer 1983,
455). What section 99.1(16) did, in effect, was to compel the broadcaster
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to provide broadcast time to all registered parties and to make time for
political advertising, even if corporate advertisers had time booked
prior to the election.

The role of arbitrator was assigned to the CRTC, which was to step
in when parties and broadcasters could not agree on matters such as the
time allocations, scheduling of paid and free time, and rates for paid time.
The new rules restricted paid advertising to the final half of the eight-
week campaign, regulated the allocation of paid and free time, and
provided for reimbursement from the federal treasury of one-half the
cost of radio and television commercials purchased by registered parties
(LaCalamita 1984, 559). These new election expenses and election adver-
tising rules were first applied in the 1979 election.

Amendments to the Canada Elections Act in November 1983,
contained in Bill C-169, changed the former subsidy of radio and tele-
vision time costs for registered parties into a refund of a portion of
registered party expenses (Paltiel 1988, 142; Fletcher 1988, 163). The
print media had lobbied for the change to the reimbursement formula,
citing discrimination. The repayment for registered parties was trans-
formed from a reimbursement of broadcast costs into a general refund
of up to 22.5 percent of election expenses for any registered party,
provided it spent at least 10 percent of the party’s allowed limit.
The changes also linked the expenditure ceilings to variations in the
Consumer Price Index (Canada, Canada Elections Act 1985, ss. 322(1),
39(3)). In 1983, section 99 of the Act was amended, defining prime time
as 6:00 PM to midnight, rather than the previous 7:00 PM to 11:00 PM.
This redefinition allowed broadcasters extra time in which to place the
required political paid time.

In the 1985 Canada Elections Act, section 304(4) made provisions for
an independent broadcasting arbitrator to be selected by the parties
themselves, providing the choice was unanimous. Section 304(5) states
that where the parties are unable to reach a unanimous decision, the arbi-
trator shall be appointed by the chief electoral officer. If the parties
cannot reach a satisfactory agreement on allocation of paid and free
time, the broadcasting arbitrator is empowered to make the allocations,
applying a formula set out in the Act (s. 310). However, no registered
party may be allocated more than 50 percent of the aggregate broadcast
time available.

Spending on election advertising has increased steadily since the
passage of the Election Expenses Act of 1974. The 1984 campaign saw a
sharp rise in party spending. The three largest parties spent about
$12 million on advertising, mostly for television, including production
costs and air time, but not research. The latter category - polls and focus
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groups — is not covered under the spending limits. In 1984, for the first
time, the spending limits were adjusted, not only for the growth of the
electorate but also for inflation (as measured by the Consumer Price
Index). The upper limit for a registered party with a full slate of candi-
dates was increased to $6 391 497, up 40 percent from that set in 1980
(Paltiel 1988, 151-52).

Fairness and Equity

The regulatory response to the rise of broadcast political advertising
in Canada rests on the fundamental principles of fairness and equity.
These principles have been elaborated primarily in terms of access to
the broadcast media and the reimbursement of election expenses. The
elements reflected in free time broadcasts (appendix C), paid time adver-
tising (appendix D) and partial reimbursement of election costs have
been concerned with the following questions: Should registered polit-
ical parties receive free time and paid time and in what amounts? Should
parties receive reimbursement of election expenses and in what
amounts?

In 1974, the equitable allocation principles of the reforms became
“legally anchored” in the Broadcasting Act and the Canada Elections Act
(LaCalamita 1984, 556-57). LaCalamita calls the Canadian political
broadcasting regulations a “careful restriction as a means of protecting
and controlling the political process,” noting that the regulations have
sought “the facilitation of free speech while maintaining fair and equi-
table exposure in the face of potentially overwhelming partisan
spending” (ibid., 543). Since 1936, regulatory bodies have consciously
attempted to limit inequality in the amount of broadcast time made
available to political parties. With the introduction of Bill C-203, which
eventually became the Election Expenses Act, regulation further attempted
to reduce the imbalance between parties with respect to funds and time.
The main purpose of the Election Expenses Act was to “control election
spending by both parties and candidates ... It was also argued at the
time that the spending limits and reimbursements would help to
equalize chances among parties and candidates” (Seidle 1985, 117).
However, communication issues also had to be addressed: which regis-
tered political parties were financially able to produce free time or paid
advertisements and to purchase broadcast time (see appendix E), and
which registered political parties could realistically expect reimburse-
ments (see appendix D).

CRTC Public Notice No. 1988-142 sets out guidelines for election
campaign broadcasting. It states that “throughout the history of broad-
casting in Canada, licensees, as part of their service to the public, have
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been required to cover elections. Moreover, where licensees have allo-
cated paid or free campaign time, they have been required to do so in
a manner that is equitable to all political parties and rival candidates.
The purpose of these requirements is to ensure the public’s right to be
informed of the issues involved so that it has sufficient knowledge to
make an informed choice from among the various parties and candi-
dates” (CRTC 1988b, 7-8). The CRTC defines “equitable” as “fair and
just,” noting that equitable does not necessarily mean equal, but that
candidates and parties are entitled to some coverage that will give them
the opportunity to present their ideas to the public (ibid., 8). These
guidelines apply to election broadcasting at all levels of government.

Although the existing system offers the “opportunity” for regis-
tered political parties to participate in elections, the reality is that few
smaller registered political parties can afford to do so in any mean-
ingful way. It seems clear that the present system of reimbursement
and broadcast time allocation favours the larger political parties. The
smaller parties rarely receive reimbursements under the current formula
and are allocated only minimal amounts of free and paid time. Even a
wealthy party could not run an effective broadcast campaign if it had
not been at least moderately successful in the previous election and
had accordingly qualified for time.

Information on the free and paid time actually used by all parties
was not available for this study. What is known is the amount of paid
time that the parties were permitted to purchase under the formula. It
appears that even the larger parties were able to purchase only some of
the time made available to them. Smaller parties are rarely able to afford
the cost of the air time, let alone the production costs for television spots.

For the 1988 election, the Progressive Conservative party was allo-
cated 48 percent of the available paid time, the Liberal party 22 percent
and the New Democratic Party 16.5 percent. In contrast, the Reform
Party of Canada and the Communist Party of Canada each received
0.7 percent of the available time. The Green Party of Canada and the Parti
Rhinocéros fared better than the Reform or Communist parties, receiving
1 percent and 2 percent, respectively (see appendix D).

The allocation of free time was similar, favouring parties that held
seats in the House of Commons. In 1988, the Progressive Conservative,
Liberal and New Democratic parties were allocated 47, 21 and 16 percent
of the time available, respectively. The smallest share - 0.9 percent —
went to the Communist, Green and Confederation of Regions Western
parties (see appendix C).

It is clear that one of the barriers to the purchase of advertising
time by minor parties is the cost involved in all phases of researching



242
ELECTION BROADCASTING IN CANADA

and executing an advertising strategy. When the total election
spending of minor parties is reviewed, it is also clear that they cannot
realistically hope to compete effectively in national campaigns. For
example, the cost of purchasing one 30-second television advertise-
ment on the CTV network in November 1988 was $12 279.2 The total
campaign spending for the Confederation of Regions Western Party,
for example, was $6 868. More established minor parties, such as the
Communist Party, reported campaign spending totalling $37 001.
Neither party could afford to purchase significant television adver-
tising time.

As the figures for expenses and advertising time illustrate, the
Canada Elections Act does not provide a “true” opportunity for all regis-
tered political parties to participate on an equal basis. The parties with
seats in the House have a distinct advantage over other registered polit-
ical parties because they have more campaign funds. Yet, based on the
formulae in place, they also receive more free broadcast time, have the
right to buy more paid time and receive reimbursement for campaign
expenditures. Indeed, the goal of an electoral structure that is equitable
to minor registered political parties and to nonpartisan interest groups
remains elusive. _

In fact, during the 1988 election, independent spending, i.e.,
spending unauthorized by any registered party, was much more signif-
icant than expenditures of smaller parties. The Canadian Alliance for
Trade and Job Opportunities, a coalition of business organizations,
spent $2 million promoting free trade. As Janet Hiebert indicates, “The
coalition ran a series of four-page newspaper advertisements entitled
‘Straight Talk on Free Trade,” which appeared many times in Toronto
and at least twice in forty other cities across the country” (Hiebert
1989-90, 80). Further, the National Citizens’ Coalition spent $720 000,
mostly to promote free trade, and the Alberta government ran an exten-
sive pro—free trade campaign within the province. The principal anti—free
trade group was the Pro-Canada Network, which estimated its spending
at $750 000 (Hiebert 1989-90). Many of the advertisements run by these
interest groups named candidates and parties, a clear violation of the
1983 amendments to the Canada Elections Act.

Policy Considerations

Critical analysis of the development of political advertising in Canada
has not been extensive. It must be recognized that the ability to gather
information relevant to policy research in this area or to evaluate the
impact of changing practices is hampered by the fact that much of the
information is proprietary or not reported (for example, each party’s
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expenditures by media, by region and by week of the campaign are not
readily available). Yet it is clear to most observers that political adver-
tising involves a number of very important policy issues, including:

1. Fairness

. Is access to media channels broad enough to include all legit-

imate political voices?

. How should the process of access be structured so as not to

constitute a bias in favour of any party?

How are we to deal with nonparty voices who wish to use
broadcast advertising to address issues of public importance
during the election?

2. Equity

a.

b.

What model or definition of equity is appropriate to assure
balance in political debates through the media?

Is the current model open to exploitation by parties and/or
broadcasters?

Do the high costs of election campaigns constitute an entrance
barrier to new parties?

. Should there be public “subsidization” or refunds for polit-

ical advertising, if this subsidization is not in the interest of
equity?

3. Ethics

Can “reasonable grounds” for restricting political speech be
defined and harm found that might sustain a constitutional
challenge?

. Is negative advertising likely to disturb the decorum of

Canadian politics and create unfair advantages for strategists
willing to use it?

How should the responsibility for libel, misleading or contro-
versial statements made in political advertising be allocated
among broadcasters, regulatory authorities and sponsors?

. Should candidates or parties have the right of response to

statements made about them in the broadcast media?

What role of monitoring, researching, informing and educating
the public about political advertising and its regulation should
the chief electoral officer have?
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It is impossible to examine these issues in great detail in this study.
However, we hope that the background material and analysis provided
here will sharpen the focus of the debate and suggest directions for
reform.

PRINT MEDIA DEBATES ON POLITICAL ADVERTISING

In this section of the study we examine print media coverage of the
issues surrounding campaign advertising. This examination has three
purposes. The first is to refine our list of central issues by comparing it
to the issues identified by journalists assessing specific campaigns. The
second is to assess the quality of the print media’s scrutiny of campaign
advertising practices. The third objective is to consider the potential of
the print media as an alternative to self-policing by parties or formal
regulation. In order to analyse the press debates on political advertising,
103 print media stories and feature articles were selected for study in
the period 1977-90. These were drawn mainly from the Canadian Business
and Current Affairs Index, which contains articles that appeared in “500
Canadian journals and newspapers” between the years 1982 and 1990.
A search was also made of the Canadian Newspaper Index and the Canadian
Periodical Index for relevant entries between 1977 and 1981 to incorpo-
rate into our database. The timeframe of 1977-90 allowed us to sample
stories that surrounded four national elections as well as those appearing
in the years prior to and after these elections.

It is significant to note that the comprehensive Canadian Business
and Current Affairs Index revealed 67 stories on the subject of “Elections
Advertising” and an additional 20 stories on “Political Advertising”
(one of these was also included in the category of “Elections
Advertising”), giving a total of 86 stories for the 9-year period covered
by this index. When this total is set against the 14 338 stories listed by
this index under “Elections” or the 9 804 shown for “Advertising” for
this same period, political advertising received minimal attention in
purely numerical terms. Our intention is, however, to focus not on the
numbers, but on the scope and depth of the coverage by the press.
Public scrutiny is an important constraint on unethical campaign
behaviour, and public debate on campaign tactics is desirable in a
democracy.

Preference for Event over Process

The overall analysis of the news stories reveals, not surprisingly, an
overwhelming bias toward coverage of events occasioned by political
advertising rather than the process involved or the issues arising from
its marked growth over the past two decades in Canadian political
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practice. While the legislative debates, initiatives and actions taken
have been in reaction to the more controversial aspects of political
advertising, the print media debates and coverage have barely kept
pace with the variety and depth of arguments that have emerged.

For example, there was a remarkable silence in the print media
concerning the adoption of Bill C-169 in 1983, which updated and
amended the long-awaited Bill C-58. The event was reported, but there
was no evidence of a deep reflection upon, or even a full appreciation
of, the implications for so-called “third party” involvement in election
advertising in the 1983 legislation. When the issue burst upon the public
scene in the 1984 National Citizens’ Coalition (NCC) Alberta court case,
there was, again, reporting of the event without discussion of the far-
reaching effect of the ruling as it related to the provisions of the Canada
Elections Act or to freedom of expression. This seems particularly ironic
when one notes that the NCC, which brought the action against the 1983
legislation, claimed support from the Canadian Daily Newspaper
Publishers Association among other groups in Canada.

Our examination of the news stories covering the period in question
identifies issues that predominated in the popular press as well as impor-
tant areas that received little or no coverage. Our conclusion points to
some of the major limitations and obstacles that explain the lapses in
the print media’s coverage; some of these are partially implicit in the
way the press is organized and functions in North America, but others
are fostered by party politics and the election environment in Canada.

THEMES IN PRINT MEDIA COVERAGE OF POLITICAL ADVERTISING
The issues covered in the print media deal with five main themes, each
with its own subthemes:

leader image manipulation;
polling and marketing strategies;
the regulatory process;

freedom of expression; and
structural/economic issues.

bl Rl o

Leader Image Manipulation, Advertising and Marketing Strategies

News reports that stressed leader image manipulation often empha-
sized subthemes such as leader-centredness, personality rather than
issues, image politics, the use of advertising agencies and advertising
strategies, politicians as marketable products, and the backroom manip-
ulation of politicians and the public to secure election victories. These
subthemes appeared in the majority of the stories on political advertising.
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They took one of two forms, being either straightforward reports on
the content of political advertising used by one party or another or
commentaries on political advertising as a whole. Fifty-four of the 103
articles in our database dealt with image manipulation.

A review of articles from two of Canada’s leading publications illu-
minates the history of the leader-as-marketable-product reading of
political advertising.

In April 1962 Richard Gwyn, in an article in the Financial Post enti-
tled “Admen and Scientists Run This Election,” sounds the alarm to
herald a new era in Canadian politics. “The 20th century and Canadian
politics come to terms this year. The nation will have its first scientific
election. For the first time the skills of sociologists, statisticians, adver-
tising experts, pollsters and mass communications experts may be as
decisive as the age-old talents of politicians. Two completely new
weapons are being brought into the fray: Intensive, privately hired
public opinion surveys and sophisticated, probing statistical analysis.
To these are added the latest techniques of advertising and mass commu-
nications” (Gwyn 1962, 25).

Later in the article Gwyn proceeds to spell out what he sees as the
natural outcome of this new tendency in political affairs: “Criticisms have
often been made that political parties are being sold to the public like
soap or toothpaste. This is exactly what is happening. The criticism is
interesting mainly because it implies there is some other way by which
a political party can win these days. There may be some other way but
no party is willing to take the risk of trying it” (Gwyn 1962, 26). He
concludes darkly: “Democracy, if that word is taken to mean govern-
ment by conscious approval of a majority of the people, may have to
be re-examined. So also is any concept of an election as representing
the considered judgement of the public on the real merits of rival
parties.” Gwyn, in this early analysis of image politics, identifies the
nodes of the debate that is still taking place.

But even at this early juncture, others were already beginning to
question the power of the “back-room conspiracy” theory. Writer Barbara
Moon’s feature article in Maclean’s was illustrated by a drawing of six
strategists representing the four political parties in the 1962 federal
election (the Liberals, the NDP, Social Credit and the Progressive
Conservatives) moving, as in a game of chess, doll figures of the four
party leaders (pawns?). The strategists simultaneously read polls and
arranged camera angles for their individual leaders. Looming over the
strategists themselves are two huge, disembodied hands with strings
attached to each finger, the strings dissolving into the pictures of the
strategists (Moon 1962).
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In her investigation for the article, Moon attempted to track down
the real power behind the strategists in the major political parties, but
failed to find conclusive evidence. A grand manipulator was hard to
find, although many lesser figures admitted to having a role in plotting
election strategies. It was generally conceded, however, that there was
“almost universal usage in Ottawa, during the campaign, for The Making
of the President, 1960 by Theodore White. The Book’s message [it was
referred to simply as “The Book’] for campaign planners is that if you
pinpoint the pivotal electoral districts, psychoanalyze the voters, come
across well on TV, are tactful to lesser politicians who have influence
and tough with the rest, have enough money, troops and kinfolk - and
if the wind is right — you can get elected” (Moon 1962, 42).

Moon completes her assignment without finding much evidence to
support the grand conspiracy or manipulation theory and suggests
that, given the volatility of voters, luck plays just as big a part as strategy.
Her article, far from contradicting Gwyn'’s, however, adds another point
of view and illustrates how quickly image politics, supported by astute
packaging and marketing of political “products,” was coming to be
taken for granted. The question, then, was whether it worked or not.

It seems like a throwback to the sixties to read a story entitled
“$6 Million Worth of Spit and Polish,” an article written by Carol Goar
in 1980 for the Winnipeg Free Press. Goar describes not only a “strange
new world” of plastic, but a secretive and even sinister one as well,
where the advertising experts are totally in charge. They are the high
priests of this world, and television is the sacred altar. As Goar notes: “A
strange new plastic structure is springing up on the election horizon to
replace the smoky train stations of yesteryear. Enter, if you will, this air-
tight television cocoon in which Joe Clark never stumbles, Ed Broadbent
never sounds shrill and Pierre Trudeau oozes humble sincerity. Visitors
may proceed into the vestibule, but no further. The private offices of the
three high-priced Toronto admen who are now working 18 hours a day
to polish and package the country’s political leaders are a sanctum so
closed that few party insiders - let alone ordinary voters - ever get past
the door” (Goar 1980, 97). Goar may have overdramatized the situation,
but she has nonetheless captured the suspicion of, and fascination with,
the power of broadcasting - television in particular - to influence elec-
tions in Canada. There is no doubt that political advertising, in the eyes
of the press, had by this time emerged as a major player in election
campaigns, but was not seen as an altogether welcome or even legitimate
player. In addition, Goar amply illustrates the development of this partic-
ular trend in electioneering and the print media’s continuing concern with
and focus on the subthemes already identified.
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Here is a 1988 version of the same type of commentary, taken from
the Montreal Gazette, a front-page article written by Jennifer Robinson,
entitled “Slick Television Ad Campaign Under Way to Sell Parties to
Canadians”:

Ketchup, Mulroney, Turner or oatmeal: When it comes to selling a
product, there’s not much difference between methods used in
peddling a political party or a consumer product ...

“The only thing that changes are the words - it’s all image,” said
Margaret Buhlman, vice-president of the Toronto-based polling and
market-research firm Decima Research ...

The political advertising that began yesterday is the product of
sophisticated polling and market research - you figure out what voters
or consumers want and mould your message accordingly ...

“It's how you package a given product — a bottle of ketchup for
example - so that it corresponds to the market that you're trying to
go after,” Buhlman said. (Robinson 1988, A1)

Among the subthemes within this group of stories, Goar and
Robinson focus on the most popular one, the leader-centred package,
and in some instances on the battle that occurs around that image among
contending parties in the form of negative advertising, a topic that will
be dealt with later. Thirty-three of the 54 articles identified under the
theme of “leader image manipulation” touch upon the issue of
the leader-centred story. The examples below show the variety of ways
in which this is done.

A front-page article in Marketing (Smyka 1979) entitled “This Time
the ‘Products’ Are Political Leaders” used the old image of a horse race
among political rivals to develop its story on the role of advertising and
advertising agencies in the national election of 22 May. Although the
leaders are the focal point, they are still seen as leading a team.

The 1980 election campaign generated stories that supported this
trend in a general way, but the leaders were reported to have been posi-
tioned either in the foreground or the background, depending on where
they were being “sold” or on who was doing the “selling.” This is one
of the points made by Hubert Bauch in the Montreal Gazette:

In the rest of Canada the Liberals will be stressing the Liberal team.
There Pierre Trudeau is their greatest liability, just as Clark is their
best friend. In the national media campaign, says [Gordon] Ashworth
[the Liberal campaign director], Trudeau will be in “some” of the
spots.
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In Quebec, on the other hand, where he is the most popular politi-
cian in the province, Trudeau will be in all the spots. Here the slant
is to present Trudeau as the senior statesman; a sort of parental figure
who speaks to people in their living rooms from his living room.

The Liberal ads don’t even bother to attack Joe Clark. But then
most people in Quebec tend to know the Prime Minister as “Joe Binne”
- “binne” being slang for bean and a play on the Clark company that
cans beans. So the hatchet job here is largely done. (Bauch 1980, 10)

A leader-centred campaign strategy is compatible with both negative
and positive advertisements. The increasing sophistication of media
buying permits spots to be targeted at segments of the electorate most
likely to be influenced by a particular type of advertisement, positive
or negative.

In the 1984 national elections, the news stories were firmly fixed
on this aspect of political advertising. In Marketing, the article “Turner
Is the Product That Liberal Ads Will Sell” appeared on the front page
in August, and an editorial by Colin Muncie in September was even
more forthright. Entitled “The Selling of Brian, John and Ed,” it was
extremely critical of the “selling” approach of campaigns and summed
up a number of the key arguments:

Having just gone through several weeks of advertising hype and media
manipulation by the image-makers behind John Turner, Brian Mulroney
and Ed Broadbent, the most charitable comment we have about
Canada’s method of picking a new government and a new prime
minister is that it’s at least preferable to the way they do it in Russia.

We suspect we are not alone in feeling that we were ... deceived by
the Progressive Conservatives, deceived by the Liberals, deceived by
the New Democrats.

Most of us voted for one of three party leaders in this election rather
than the local candidate best qualified to serve our riding, which is what
we should do ...

What they served up, especially on TV, was a bum-patting Turner
who betrays his nervousness of the TV camera by braying like a jackass;
Mulroney, a man with a zip-on smile and all the glib smarm of a TV
game-show host; and Broadbent, a man who gets so excited during
a speech that his voice reaches such a shrill pitch he sounds like he’s
just been “goosed” ...

As a result of the work of the image-makers, the best they [voters
of Canada] can hope for is that the man who will lead them for the next
four or five years is nothing like the one they saw on TV in this elec-
tion. (Muncie 1984, 4)
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This is a colourful argument against leader-centred political advertising
and politics. But the Toronto Star (1984) was not as convinced in its
examination entitled: “The Selling of a Leader: Do TV Ads Work? —
Experts Doubt They Do Much to Change Anyone’s Mind.”

Hugh Winsor’s analysis in the Globe and Mail focused on Norman
Atkins, chief strategist of the Conservatives. The article opens with this
recipe: “Take a candidate who's something of a quick study, add nine
months of meticulous preparation and unlimited funds, marry them
to the latest technology and stir. That was the recipe for the
Conservative landslide last week, according to the man [Atkins] who
did a lot of the stirring” (Winsor 1984, 7). By the end of the article it
is made clear that Mulroney defeated Turner in a one-on-one strategy
struggle. The Progressive Conservatives were elected to replace the
Liberal government not because of issues, but because of the image
of the leader. During campaigns, parties seem almost redundant. For
example, when the Liberals’ commercial asking “Who would you
trust to run the country?” hit the airwaves, Atkins notes, “our research
was showing us that by that time Brian was running ahead on trust”
(ibid.).

The battle of leader images is picked up by the print media again
in the 1988 elections. Patricia Poirier’s report in the Globe and Mail,
“Parties Blanket Francophones with $4 Million in Election Ads,” gives
the following details:

The ads, which were unveiled yesterday in Montreal and began to be
broadcast last night, are surprising only for what they fail to high-
light.

The Progressive Conservative ads feature a statesman-like Brian
Mulroney, speaking in soothing tones about the economy, the envi-
ronment and new federal-provincial co-operation.

There is not one word about the Tory team in Quebec.

Liberal ads focus on issues, such as the environment, free trade
and job creation, and the message is delivered by an anonymous, off-
camera voice.

There is not one reference to Liberal Leader John Turner or his
team.

NDP ads also focus on the issues, the plight of the elderly, the envi-
ronment and fair taxation. Although party leader Edward Broadbent
appears in only one television commercial, his name is mentioned
four or five times in the other ads to reinforce his personal popularity.
(Poirier 1988, A11)
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As each party attempts to capitalize on the image of the leader, its rivals
are openly attacking that image. On that same day, a front-page article
in the Toronto Star reported that the “Liberals have launched an adver-
tising blitz on French television depicting Prime Minister Brian Mulroney
as a liar, surrounded by scandals, who has sold out to big business and
the Americans” (McKenzie 1988, 1).

On 2 November, the Toronto Star published Val Sears’ article enti-
tled, “Tories Plan to Step Up ‘Liar’ Ads on Turner.” Many commenta-
tors view such advertisements as politics at its worst and a trend inspired
by American practices. According to Sears, “the success of ‘black’ or
negative advertising in the Republican national campaign for George
Bush has been an inspiration for all three parties in Canada, although
the Tories have been using the toughest language. One commercial has
a voice saying: ‘John Turner is lying. John Turner is trying to mislead
Canadians. Canadians deserve better’ ” (Sears 1988).

Even the NDP leader could not escape criticism. The Montreal Gazette
reported that “ ‘Humorous’ Ads Compare Broadbent to Marx, Ayatollah”
in its issue of 25 October (Barrett 1988). The twist here is that the adver-
tising volleys aimed at the NDP leader were not fired by another regis-
tered political party, but by an interest group, the National Citizens’
Coalition.

The press coverage of leader-centred political advertising thus also
captured the upsurge of negative advertising. In the process, it also
demonstrated the paramountcy that advertising and advertising agen-
cies have achieved in political campaigns.

In the 1979 election, there was more explicit discussion of the link
between the role of advertising agencies in the campaign and the
politician-as-product approach to political marketing. Marketing maga-
zine reported that Liberals would once again be using a special-purpose
agency - Red Leaf Communications — headed by Jerry Grafstein and
staffed by top professionals from a number of agencies. The
Conservatives employed Media Buying Services, whose top man, Peter
Swain, “beefed up his agency with outside help” (Smyka 1979, 1).

By 1984, according to a list provided by Marketing (1984, 1), “outside
help” for the Liberal campaign included the presidents or chief execu-
tive officers of at least seven major advertising agencies. In its issue of
16 July, Marketing had already given some indication of the strength of
the Progressive Conservatives’ media team. In Quebec alone, the team
included five presidents or vice-presidents of noted media agencies.

The media teams were not only high powered, but large and
possessed of considerable talent. Yet it is interesting to note that apart
from Marketing, none of the major publications in Canada seemed up
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to this point to have reported on the increasing influence of the publicity
teams. By the 1988 election, however, high-profile advertising agen-
cies, along with their sophisticated election advertising campaigns,
particularly geared for television, were taken for granted. As Murray
Campbell noted in the Globe and Mail:

You could call it the “boob-tube election,” except that the label ignores
a complex interplay of many factors that political scientists say have
made the current and 1984 election campaigns dramatically different
from those that Pierre Trudeau waged for the Liberals from 1968 to
1980.

Fifteen years ago, newspaper reporters used to rail against politicians
trying to tailor their campaigns to TV. Now, even the surliest of print
reporters accepts with a shrug the need to get videotape for the evening
news and the fact that all political campaigns are geared to TV.

But the increased prominence of television, with its ability to convey
images and emotions, is only part of the story. The sharp rise of public
opinion polls, along with the widespread acceptance that it is the
character of party leaders that should determine how a vote is cast,
have contributed to a consistently high degree of voter volatility in
recent years. (Campbell 1988, 1)

Regulatory Process Issues

The question of standards and/or controls for election advertising has
not been addressed in any meaningful way by the popular press in
Canada. Despite the undoubted influence of media teams in shaping
the agenda of recent campaigns, critical analysis of the process has been
slight. The major dailies have picked up very little of this discussion,
although Marketing carried two stories during the 1984 election
campaign, hinting at such an influence. Discussion has focused instead
on criticizing the packaging of the leaders.

Prior to the advent of radio and television, politicians were obliged
to meet their constituents face to face in a public forum. Promises and
sales pitches from politicians could be met with direct questions and
open challenges by interested persons in public exchanges. With the
arrival of the electronic media, however, politicians could enter a voter’s
home, uninvited, to peddle their wares. Through radio and television
advertising, politicians are able to make promises and claims without
fear of immediate challenge. Politicians are allowed to use the latest
advertising gimmicks produced by high-powered media teams targeted
to specific audiences. Apart from general legal constraints, the stan-
dards and limitations that govern other types of advertising do not
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apply to political advertising. Competing messages and/or images
produced by other parties often escalate into negative campaigning on
both sides. Voters are thus frequently left confused, frustrated and
angry, and finally, understandably, grow apathetic.

Only Marketing, a magazine for the advertising industry, has had
much to say about the regulatory issues raised by party campaign
advertising practices. In 1984, for example, Rob Wilson presented in
Marketing a catalogue of the “sins” that political advertising can commit
with impunity:

Despite the fact that much advertising is heavily controlled, either by
the industry itself or by direct legislation (such as beverage alcohol),
election ads seem to be immune to normal standards of good taste or
false claims.

There will be all sorts of promises, for example. None of them will
be kept, and very few will be intended to be kept.

There will be all sorts of criticisms of the other guy. Much of it will
be true. That, however, doesn’t mean that the critic would do anything
differently, or intends to change things.

Much of the criticism will be false. Perhaps not blatantly — the truth
being squeezed just enough to make the intended political point.

What would happen if a major department store such as Eaton’s
advertised that television sets were going to be sold for $200 all next
week, but charged you $400 when you came to the store?

Apart from having to handle the outrage of customers, the store
would be charged and fined for false advertising quicker than you
could say Timothy.

Eaton’s, or Sears, or any other merchant or manufacturer has to,
under penalty of law, keep the advertising promises he makes.

And, when it comes to comparative advertising, companies are
enjoined to tread a careful line between saying their competitor’s
product is junk, and making a fair sales comparison.

Any comparison, say on something like taste, has to be backed up
by some form of research or survey. You can’t just badmouth the other
guy for the sake of making yourself look good.

There will be much in the way of criticism and comparative adver-
tising in the election to come ...

And, I suppose the democratic process needs the freedom, denied
to businesses, that allows them to make wild claims and promises,
and belittle their competitors.

Iwouldn’t blame businesses for being more than a little jealous. And
I'wouldn’t blame them for feeling that their ads will become a little bit
tainted because election ads have so few controls. (Wilson 1984, 12)
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Wilson'’s provocative critique of party campaign advertising provides
support for the argument that only some form of legislated guidelines
or regulations will prevent abuses and ensure that election campaign
advertising is socially responsible and informative for voters.

Also in 1984, Cautley Tatham, commenting in Marketing on
campaign advertising, suggests that it reflects badly on the advertising
industry and adds this observation:

Commenting on the U.S primaries, the UK. publication Campaign wrote:
“Despite the supposed expertise of those involved, political adver-
tising is easily the most obviously manipulative of all ad categories.
Legally, there are no restrictions on content (unlike other categories),
so campaigners can, and do, say what they like. Political advertising
tends to talk down to people. It is patronising and boring; it is unimag-
inative, badly produced and predictable; and it lies. Worse still, in
campaigner’s eyes, it gets found out.”

Canada, as always, is not far behind. “Selling politicians like soap?”
queries one marketer, “I wish that were still true.” (Tatham 1984, 13)

The primary concern for Marketing and its readers has been, of
course, the possible negative effects of campaign advertising on the
credibility of commercial advertising, not the implications for Canadian
democratic discourse. These implications would appear to fall within
the traditional mandate of the popular press but the major daily news-
papers did not provide their readers with a parallel discussion of these
issues during the period studied. We found little examination of ques-
tions of standards in campaign advertising, nor of approaches to regu-
lation or self-policing by parties or the advertising industry.

It appears from our overview of the evolution of political marketing
that competition among the parties is not by itself sufficient to ensure
that campaign advertising plays a positive role in democratic discourse.
Media scrutiny of the techniques of political marketing employed in
Canadian elections would undoubtedly help to deter abuses and stim-
ulate public debate.

Freedom of Expression Issues

Newspaper and magazine items written about freedom of expression
and political advertising have focused primarily on issues involving
advocacy advertising by third parties. Such interest-group election
advertising became an issue after an Alberta court ruled in 1984 (National
Citizens’ Coalition Inc./Coalition nationale des citoyens inc. v. Canada (Attorney
General) that advertising restrictions during elections, added to the
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Canada Elections Act in 1983, were a violation of the Canadian Charter of
Rights and Freedoms. (For further discussion of this case, see the section
“A Framework for Regulating Political Advertising,” below.) Apart
from the coverage of the court’s decision, the press did not mention
this matter during the 1984 election. The case came to the fore in 1988,
however, when various special-interest and lobby groups spent millions
of dollars on both sides of the free trade debate.

Most coverage of campaign advertising by advocacy groups took
the form of straight reporting on expenditures by various groups or
commentary on the possible impact of independent spending on the
principle of election spending limits. Parties and candidates pointed
out that they were fettered while third parties were not. There was also
some concern expressed that advocacy groups could ignore the blackout
rules that restrict party and candidate advertising to a four-week period
beginning in mid-campaign and ending 48 hours before the close of
polls on election day.

While the dailies produced most of the “event” reports on inde-
pendent campaign spending, Marketing published a few editorials on
their implications, especially after George Allen, the elections commis-
sioner, spoke out strongly against the growing trend. Marketing’s first
article covered the commissioner’s observations and included a review
of the Alberta court case. The first three paragraphs give the general
tenor of the story:

The unprecedented deluge of third-party ads supporting the Free
Trade Agreement that led up to the federal vote has revealed a huge
flaw in the rules governing election advertising, says the commis-
sioner of elections.

A 1984 court ruling allowing non-party groups to run advocacy
ads during elections is skewing the principle of controlling party
spending that was designed to keep “people with money or power”
from buying their way into Parliament, said George Allen, commis-
sioner in charge of ensuring that the Canada Elections Act is enforced.

Allen described the situation as “patently unfair” to candidates
bound by spending restrictions and blackout rules. At the very least,
he said, third-party advertisers should be subject to the same blackout
regulations and be required to state publicly where their funding
comes from. (Marketing 1988a, 20)

Allen reluctantly suggested this alternative: “There’s another way to
go, of course, and that is just to take the restraints off the candidates
and the parties. However, to do that you have to drop this idea that
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somehow you're going to try to create this level playing field” (ibid.).

On 29 November 1988, the Toronto Star, in a feature article entitled
“Are Ad Blitzes Eroding Democracy?” (1988a), also based a story on
the remarks of Commissioner Allen, but gave more details on the various
groups that were involved in major third-party advertising. Both the
Marketing and Toronto Star items appeared after the election.

In a subsequent article in Marketing, entitled “Elections: Violating
the Spirit of Fair Play — Third-Party Advertising Unfair,” Stan Sutter
renews the argument raised by Commissioner Allen in 1988 for an offi-
cial examination of the issue of third-party advertising:

One generally overlooked item in the April 3 Speech from the Throne
was the Mulroney government’s commitment to “appoint a commis-
sion of inquiry to make recommendations for needed changes and
reforms to the electoral laws.” Now, with any luck, there will be some
new campaigning rules in place, particularly regarding advertising,
by the time the next federal election rolls around.

Last fall, federal commissioner of elections George Allen told
Marketing ... that the unprecedented intervention by business groups
and other third-party organizations into the campaign was “patently
unfair” and a violation of the spirit of political fair play.

The cover story for the March/ April issue of This Magazine, indel-
icately titled “The Big Oink: How Business Swallowed Politics,” pretty
well sums up an emerging consensus that the 1988 election was
“bought” with advertising. And there is ample evidence that that
conclusion is more than simply sour grapes from the losers in the
free-trade debate.

The This Magazine piece, written by Nick Fillmore, quotes Don
Murphy, senior vice-president and creative director, at Vickers and
Benson Advertising, one of the Toronto shops that handled Liberal
party work, as saying: “The business and Conservative ad blitz was
the largest, most concentrated promotion campaign ever seen in
Canada.” (Sutter 1989, 4)

Except for these stories, the coverage and discussion of freedom of
expression issues was nonexistent. The issue of access for minority
groups without big purses was only hinted at. The question of the cost
of campaigns as a factor limiting the diversity of political voices did
not surface. Interestingly, one of the big-budget third-party spenders of
the 1988 campaign earned a few inches of coverage in the Globe and
Mail on the subject of the right to freedom of expression:
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Special interest groups should have a free hand in spending to promote
issues during elections, the leader of the National Citizens’ Coalition
told a royal commission yesterday.

Imposing spending limits would only curtail the freedom of
Canadians, David Somerville told the commission on election reform
and party financing reviewing the Elections Act.

Special interest groups, which offer opinions not always shared
by political parties, played a major role in the last federal election, he
told the five-member panel.

“The dynamic debate over the free-trade agreement in the 1988
election was an outstanding example of how we would like to see
democracy function,” said Mr. Somerville, whose 40 000-member
group supports free trade. (Canadian Press 1990, A11)

If special-interest groups are seen to include business concerns,
then perhaps Somerville is on the side of a majority of Canadians. The
Financial Times of Canada reported that “56 Percent of Canadians Endorse
the Use of Political Advertising by Business.” According to a Financial
Times/Decima Poll report, “most Canadians, it turns out, think polit-
ical advertising by business can be more helpful than harmful. But a
substantial minority fears that business could develop the habit of using
its substantial financial strength to influence election outcomes” (Financial
Times 1988, 5). Subsequent surveys revealed a more complex pattern
of opinion: support for the right to advertise, along with support for
some restrictions to ensure that the wealthy would not dominate the
debate and a concern that independent spending not undermine the
limits on party and candidate spending. (See Blais and Gidengil 1991,
chap.5.)

Structural/Economic Issues
Structural and economic issues include tax benefits, relationships between
media and government through advertising, patronage and electoral
spending on advertising, and ethical considerations concerning both
the rising public costs of elections and unfair subsidies. There was fairly
consistent coverage of the rising costs of election advertising, accom-
panied by occasional hints of government patronage for some media
agencies, which had worked for that governing party during the elec-
tion campaign. Other issues were not treated in any substantial way.
In 1988 the Globe and Mail, the Toronto Star and, in particular,
Marketing mentioned the huge sums which were being spent on tele-
vision advertising. The headlines focused on costs: “Coming at You
Starting Sunday: $6 Million in TV Ads on Election” (Toronto Star 1988b);
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“Last Ad Blitz Costing P.C."s $2 Million” (Globe and Mail 1988b; see also
Marketing 1988b). There were also concerns, as indicated above,
regarding the amount spent in the last federal election by special-interest
groups. It is clear that 1988 marked the year when election spending on
advertising became a press “event.”

On the other hand, only one story could be found that attempted
to focus on tax benefits and subsidies attached to political advertising
and election spending as a whole. This was a full-page article in the
Montreal Gazette by Terrance Wills, entitled “Election Expected to Be
the Costliest Ever: Taxpayers Will Help Finance a Record Spending
Spree as Federal Parties Scramble for Voters’ Favour” (Wills 1988). Wills
discussed election spending, the spending limits of parties and candi-
dates, spending by lobby groups or “one issue lobbies” as he called
them, the eligibility of minor parties, and subsidies and tax benefits
available to parties and individuals involved in election spending.

It is interesting to note that, while in 1980 one of the issues given
most coverage dealt with the federal government’s advertising during
or just prior to national elections (10 of the 11 stories that focused on
“government advertising” were from 1980), there was only one story
on this subject in 1984. In 1988, the print media did not address this
issue except as a secondary problem in provincial elections, particu-
larly in Alberta and British Columbia. The following are a few exam-
ples of print media stories that dealt with this matter in 1980. In a feature
article in the Montreal Gazette entitled “Feds Show They Are Masters
of Subliminal Advertising,” L. lan MacDonald discussed the federal
government’s plans to spend $6 million on a multimedia campaign in
support of the Liberal government’s position in the upcoming consti-
tutional talks (MacDonald 1980). A Globe and Mail editorial was more
outspoken. Entitled “Call It Propaganda,” it discussed the same issue
raised by MacDonald and incorporated the objections of the opposi-
tion parties in Parliament. The Globe and Mail stated its own position very
forcefully in the last three paragraphs:

In an authoritarian country the government, being under no require-
ment to represent or be responsible to the people, uses the taxes it has
collected from the people to run propaganda campaigns that will
present the government’s actions in the most attractive terms and
defuse any opposition that might arise. No obligation to truth need
be recognized.

In a democracy the floor is supposed to be equally open to
all debaters. The government presents its case in parliament; the oppo-
sition parties examine the government case for flaws and offer
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alternatives. A majority government is almost always in a position to
prevail, but it often alters its proposals to meet reasonable opposition
objections. The ideal is to produce legislation that will serve the country.

This exceedingly precarious democratic balance can be completely
overthrown if the Government uses massive amounts of public funds
to sell the public on its proposals. Canada does not need a ministry
of propaganda. (Globe and Mail 1980, 6)

Maclean’s magazine carried a full-page feature by Murray Coolican
entitled “Watch Those (Government) Ads: To Me the Memo Read Like
the Outline for a Propaganda Campaign.” The memo in question was
leaked from the office of the director of communications of the
Department of Energy and set out the strategy behind a series of govern-
ment advertisements on energy. The government was roundly criti-
cized and Coolican offered some thoughtful guidelines for government
advertising: “What should be done? First, the government must correct
the misleading and false information it has propagated [concerning
Canadian Arctic energy resources]. Second, Parliament must change
the law so that government admen have to play by the rules. Third,
Parliament must establish more stringent guidelines of what is appro-
priate for government advertisements. Finally, the auditor-general must
investigate this waste of government funds. Otherwise — the Canada
goose in the constitution ads symbolizes something other than freedom”
(Coolican 1980, 8).

The issue of government advertising seems to have almost disap-
peared from the coverage of the last two federal elections. It has,
however, continued to be a heated point of debate in provincial poli-
tics. It may be possible to argue that the eradication of this “problem”
from the federal scene is partly due to the outcries of the press in 1980.
It seems clear to us that the quality of democratic discourse in Canadian
election campaigns would be enhanced if the news media provided
more coverage and commentary on campaign advertising issues, espe-
cially if the coverage probed the issues involved more deeply.

Discussion

Because the press has its own traditional and structural biases toward
stories that are timely, generally concise and headline oriented, it is
understandable that there would be a preference for events over process
stories, and for stories that are leader-centred rather than about party
representation and policy. Reporters are often more comfortable with
events than analysis, especially with respect to issues where their conclu-
sions may be subject to criticism. In such an environment, political
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advertising gets the predictable superficial treatment. The campaigns
and the advertisements themselves are reported on, as well as the expen-
ditures involved. The critical question is, therefore, “Can one expect
the press to do much more than this?”

In 1984, just prior to the federal election, Michael Nolan, then an
assistant professor of journalism at the University of Western Ontario,
attempted to assess the role of the media in elections and formulated
some thoughts on how they might become more effective:

Now that Canadians are in the midst of their 33rd federal election,
the question to be addressed is whether the media can serve any longer
as an honest channel of communication between politicians and the
people.

If journalists are to be the filters and voters’ eyes and ears, they
will have to reassess some of their recently established practices. To
avoid being merely captives of the political leaders and their skilled
advisers, the media might have to consider adjustments in their style
of reporting.

First, campaign coverage that is less leader-oriented probably would
allow for a more meaningful discussion of regional candidates and
issues. Second, the media might also play more to their strengths,
with TV focusing on breaking or “spot” news and newspapers
providing almost exclusively the interpretation, commentary and
independent analysis ...

Since its inception some 30 years ago, TV has placed new demands
on politicians and advertising agencies have moved front and centre
on the campaign stage. During elections, the media have had to try to
circumvent these strategists who have become adept at assisting politi-
cians to control their campaign environment. (Nolan 1984, 7)

Similarly, the press could provide the interpretation, commentary
and independent analysis necessary to extract political advertising from
the strategist’s domain. In each of the five broad areas dealt with in this
section, the role of the press, as an aid to voters’ understanding of the
issues and processes, can be played by no other agency in a democracy.

Evaluation

Overall, we found that print media campaign coverage focused narrowly
on campaign tactics. Political journalists made little attempt to report
or analyse the strategic and regulatory context of campaigns. The
coverage paid only minimal attention to the roles of the CRTC and the
broadcasting arbitrator or to the evolution of advertising practices. The
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event-based reporting meant that topics such as the overall policy frame-
work, the legislative context and judicial challenges to it, and the agen-
cies concerned with campaign advertising received minimal coverage.
For example, the release of the annual report of the chief electoral officer,
the House of Commons debate on Bill C-79, and the activities of the
broadcasting arbitrator received little coverage. Even the constitutional
challenge to the rules concerning political advertising by interest groups
in 1984 (National Citizens’ Coalition Inc./Coalition nationale des citoyens
inc. v. Canada (Attorney General) was given limited coverage by the
popular press.

There are, of course, factors that make the reporting of campaign
strategy and election advertising difficult. First, few journalists are
acquainted with the tactical aspects of advertising. Second, strategists
do not like to talk about the objectives or intentions of their campaigns.
Third, the broadcasting arbitrator’s report does not make public infor-
mation that might stimulate stories or encourage close scrutiny (targeting
of swing ridings, for example, or differences between French- and
English-language campaigns). In other words, the process in which
fairness and equity are being adjudicated is not subject to adequate
public scrutiny and accountability.

Finally, the press has its own biases and preferences for stories that
are timely, leader-centred, and that favour events over processes.
Therefore, it has not provided extensive analysis or in-depth discus-
sion of the legal, ethical, political and social issues raised by the new
party and nonparty strategies. The popular press has viewed political
advertising primarily within the framework of the “manipulation”
theory of advertising and, in so doing, has not fully informed the public
of the issues of balance, funding rebates, limits on participation, consti-
tutional challenges, or the legislative process that is available for dealing
with them. The press has done a reasonably good job in alerting the
public to certain important changes in the ways campaigns are
conducted, but the “leader image” framework it tends to employ has
meant that the discussion of issues has been both less comprehensive
and less thoughtful than it could be.

A FRAMEWORK FOR REGULATING POLITICAL ADVERTISING
Several authors reviewing the provisions for maintaining fair and equi-
table election campaigns have identified concerns about Canadian
provisions for political advertising. In his detailed study of election
law, member of Parliament J. Patrick Boyer noted that a number of
statutes and provisions have been developed that apply to broadcast
election advertising campaigns, including the Canada Elections Act, the
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Broadcasting Act, the CRTC regulations and guidelines and the Income
Tax Act. In addition to the allocation and arbitration rules contained in
the Canada Elections Act, Boyer lists a number of other important rules:

1. content restrictions, such as matters of privilege, copyright, libel and
slander, untrue statements that reflect on a candidate’s character and
limitation on “theatrical” advertising;

2. source restrictions, such as advertising from outside Canada, third-
party expenditures for the purposes of “promoting or opposing” a
party or candidate, the Saskatchewan restriction on government adver-
tising during elections, and sponsor identification rules;

3. language restrictions pertaining to the majority languages; and
4. election spending restrictions, such as spending ceilings and rebates.
(Boyer 1983, 325)

As noted earlier, the allocation formula for both paid and free time
works in favour of the major parties. If a wealthy but relatively new or
regionally localized party came onto the scene (as may be the case in
the next election), it would be eligible for very little broadcast time,
because the allocation is based primarily on the results of the previous
general election. Moreover, it is unlikely that smaller parties will be
able to afford the media expertise essential for the planning, researching
and execution of effective campaigns, even if more time is allocated to
them. It is reasonable, therefore, to question whether or not the current
allocation formula meets the test of equity. The reimbursement rules,
which require a minimum expenditure by a party for eligibility, may also
be considered to be tilted against emerging parties.

The allocations of paid and free time have been the subject of some
complaints to the chief electoral officer (Canada, Elections Canada 1989).
Several smaller parties have complained about inequalities in access to
the media (Rose 1990; LaCalamita 1984). Other commentators, including
the popular press, have also noted that the use of government advertising
during the election period increases during the election year, thus consti-
tuting a de facto goodwill campaign for the incumbent party (Rose 1990;
Boyer 1982; Strauss 1990). Boyer later returned to this idea: “Advertising
by the government, a device relied upon by incumbent governments
generally at the time of elections to foster a feeling of well-being and to
remind the public of the scope of services and benefits that it provides
to them gives an unfair advantage to the political party in power” (Boyer
1983, 387). The governing party’s control over government advertising
clearly constitutes an inequality in political communication not dealt
with in current federal legislation.
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From our historical overview, we conclude that the growth in polit-
ical advertising stems largely from the opportunity it provides for
political parties to address Canadian voters directly, unmediated by
journalistic processes. It is this perceived need for direct communica-
tion to the voters that has justified the requirement that broadcasters
make available paid and free time to registered parties. Broadcasters
have traditionally accepted a responsibility for public education during
campaigns but have from time to time objected to being burdened
with legal obligations not placed on the print media. Two arguments
are usually presented in support of these special obligations. The first
is that broadcasters receive access to the public airwaves in return for
various services to the community (including obligations related to
election campaigns). The second is that the dominant role of the broad-
cast media in modern campaign discourse requires that parties have
access to those media within a framework designed to ensure equity
and fairness.

The regulations have been altered over the years to reduce the
burden on broadcasters and it may be that further modifications will
be required to adjust the rules to changes in technology and campaign
practices. For example, the definition of prime time was altered to make
it easier for broadcasters to place campaign advertisements in their
schedules. The proliferation of channels, which requires more adver-
tising to reach the same number of voters, the entry of advocacy groups
into the process, and the advent of direct mail and other new means
for mobilizing voter support will likely produce changes in party strate-
gies. In the short run, if advocacy group advertising is not limited, the
broadcast media may have difficulty meeting the demand for advertising
time — given the requirement that they provide a considerable amount
of time for purchase by registered parties — without extensive bumping
of advertisements placed by commercial clients. (The CRTC limits the
amount of time per broadcast hour that may be devoted to advertising
(permitting 12 minutes of advertising each hour for most television
broadcasters, for example).)

Concern has also been expressed regarding implicit subsidies for
advocacy group advertising in campaigns. In many cases, the costs can
be written off as a business expense or a charitable donation. The issue
of tax subsidies for advocacy advertising was a major issue in the imple-
mentation of the fairness doctrine in the United States (Meadow 1981;
Meeske 1974; Stridsberg 1977; Brennan 1989; Congressional Digest 1987a,
1987b). However, lack of reliable information makes it difficult to esti-
mate the scope of this practice. Direct and indirect subsidies for regis-
tered parties and candidates can be defended as serving the public
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interest by ensuring that there is a degree of equity among participants
in the electoral contest itself; the justification for subsidies to corpora-
tions and advocacy groups is less clear.

The current narrow scope of campaign accounting and the absence
of public monitoring and accountability with respect to campaign adver-
tising make it difficult to ensure that fairness and equity are being main-
tained in election campaigns. The broadcasting arbitrator and the CRTC
have access to information regarding advertising purchases but no
mandate to make them public. We have already noted that news
coverage of campaign advertising generally lacks detailed information
on these subjects and we found a reluctance on the part of both parties
and the media to make them available to researchers. Indeed, the chief
electoral officer has no explicit mandate to provide public information
of any kind (Canada, Elections Canada 1989, 11), though reports to
Parliament are required.

Another current problem is the possibility of a trend toward more
negative advertising in Canadian campaigns (Romanow et al. 1991; Rose
1990) and toward other excesses of “rhetoric,” which seem to be drifting
into Canadian practices from the United States. John Coleman, presi-
dent of the Canadian Advertising Foundation, stated that “we seem to
be quick to emulate the excesses of the American approach to political
advertising which is down and out dirty, by and large, and engages in
rhetoric that is not acceptable in ordinary life” (Interview, Coleman,
1991). Although laws with general application (libel, slander, privilege),
specific sections of the Broadcasting Act and guidelines circulated by the
CRTC apply to political advertising, there are no express provisions for
dealing with the content or style of broadcast advertising. Unlike the
situation for commercial advertising, there are no guidelines for “compar-
ative” statements and no industry-wide standards for “controversial”
and advocacy advertising. There is also no complaints procedure or
system of redress for false and misleading statements in advocacy adver-
tising. Parties or other organizations who choose to address matters of
public importance through noncommercial advertising, i.e., not related
to the promotion of a product or service, are not subject to any form of
systematic regulation. Moreover, since the provisions covering false and
misleading advertising and comparative advertising are located in the
Competition Act and the Food and Drugs Act, and the complaints proce-
dures for advertising are administered by the Department of Consumer
and Corporate Affairs, there is a great deal of regulatory ambiguity
concerning partisan and general “political” advertising. However, Boyer,
a leading legal commentator, does not believe that “the laws of general
application regarding misleading advertising can be brought to bear on
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election advertisements. Efforts to do so are more likely to end in farce
than enforcement” (Boyer 1983, 326).

It also remains unclear how the specifications in the Broadcasting Act,
the directives of the CRTC, or network advertising codes, which prohibit
certain kinds of advertising (for example, advertising of an “offensive
and objectionable character,” sex-role stereotyping, subliminal adver-
tising), apply to political advertising (Boyer 1983, 441). Although the
major networks do from time to time request changes in election
campaign advertisements, broadcasters generally believe that they have
no mandate to “censor” political content.

A useful guard against unethical advertising is to be found in the
1968 Broadcasting Act. Briefly, it states that “a licensee shall identify the
sponsor and the political party, if any, on whose behalf a program,
advertisement or announcement of a partisan character in relation to
a referendum or an election ... is broadcast or received” (Canada,
Broadcasting Act 1968, 19(2)). This section was inexplicably dropped
from the 1991 Broadcasting Act. It seems self-evident that the principle
of sponsor identification should apply to all political broadcast under-
takings during an election period.

The most serious and troublesome aspect of the current provisions
resides in the potential conflict between the restrictions on expendi-
tures to “promote or oppose” a party or candidate and constitutional
guarantees of freedom of speech (Hiebert 1989-90). The provision
limiting such expenditures to registered political parties can be inter-
preted as restricting the political speech of groups outside the parties.
As Seidle (1985, 126-28) notes, the 1983 amendments to the Canada
Elections Act concerning independent expenditures also raised the
secondary issue of whether third-party interest-group advertisements
that neither promote nor oppose parties or candidates but advocate
policies (“for the purpose of gaining support on an issue of public policy
and done in good faith”) are to be prohibited during the election period.
In practice, the distinction between policy advocacy and the promo-
tion of a party or candidate is not always clear. For example, support
for the Free Trade Agreement with the United States during the 1988
campaign could be viewed as support for the Conservatives, the only
large party supporting the deal.

While the 1983 amendments do restrict freedom of expression, they
are deemed by many to be essential to protect the system of regulated
competition among the registered parties established by the 1974
reforms. Parties and candidates feared that, faced with opposition from
advocacy groups operating outside the advertising and spending limits,
they would be unable to compete. In addition, parties and candidates
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could evade the limits by forming alliances with advocacy groups
(or creating them). Even in the absence of alliances, the voices of those
competing for public office could be drowned out by groups with
specific ideologies or policy agendas. Nevertheless, it is clear that
limiting the participation of advocacy groups in campaigns is a restric-
tion on the public debate that is central to democratic elections.

These were the central issues in the 1984 Alberta court case of
National Citizens’ Coalition Inc./Coalition nationale des citoyens inc. v. Canada
(Attorney General), concerning interest-group advertisements in news-
papers undertaken during the pre-election period by the NCC. Mr. Justice
Medhurst reiterated the doctrine that “there should be actual demon-
stration of harm or a real likelihood of harm to a society value before
a limitation [on freedom of expression] can be said to be justified”
(National Citizens’ Coalition 1984, 264). In this case, Mr. Justice Medhurst
concluded, “it has not been established to the degree required that the
fundamental freedom of expression need be limited. The limitation has
not been shown to be reasonable or demonstrably justified in a free
and democratic society” (ibid.). However, Hiebert comments in her
examination of the implications of this particular judgement: “The
ruling that regulations on interest-group spending are not justified and
that freedom of expression during an election does not embrace qual-
itative considerations of access and opportunity has significant impli-
cations for the electoral process” (Hiebert 1989-90, 82). She notes in
particular that without just such a regulatory framework, it is not only
possible but highly likely that irreparable harm will be caused to the elec-
toral system in Canada, which has been based on the principle that
Canadians freely choose the government they want without undue
influence from external forces such as advocacy advertisers. Echoing this
concern, the report of the chief electoral officer states that there is good
reason to be concerned that with “the lack of control, practically
speaking, on advertising by third parties at election time ... the more the
integrity of the electoral process is threatened” (Canada, Elections
Canada 1989, 10).

Clearly, the matter of third-party advertising raises some very
thorny issues, among which are the need to find a balance between the
competing principles of freedom of political speech and a democratic
electoral process. But the principal questions are whether organiza-
tions other than registered parties should be granted unfettered access
to the purchase of broadcast time during the election period in order
to address issues of public importance, and whether certain restrictions
that apply to party advertising should similarly apply to third-party
or advocacy advertising. The mainstream media, for the most part,
focus their attention on party politics, often ignoring the legitimate
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concerns expressed by third-party interest groups on a number of impor-
tant political, economic and social issues. How, then, are advocacy
groups to convey their message to the Canadian public, other than
through advertising, including broadcast advertising? Fair and equitable
standards of practice and reasonable restrictions with respect to access
and expenditures should apply to all forms of political advertising and
to all those engaging in it. From the aforementioned arguments it is
apparent that a genuine need for a regulatory framework exists, a regu-
latory framework for political speech in its broadest sense during elec-
tion campaigns, ensuring that fairness and equity among all participants
are maintained. To neglect to create such a framework would undermine
a fundamental democratic cornerstone of Canadian political life.

Despite the inevitable restriction on freedom of expression, some
regulatory framework is necessary. Peter Hogg, one of Canada’s leading
constitutional lawyers, states the case in these terms: “Restrictions on
election expenditures are indirect restrictions on political speech ...
However, there is a powerful reason for such restrictions, and that is to
reduce the risk that the wealthy or well-financed candidate will have
an unfair advantage by reason of his or her greater access to the media”
(Hogg 1985, 717). Thus, protection of the spending limits and, by exten-
sion, preservation of a level playing field in campaign debate, requires
some restriction on freedom of expression for all of the players in the
campaign process.

Given the court’s ruling in the NCC case, a new, more general frame-
work for political speech during election campaigns must address the
following five key issues concerning political advertising:

* the rising costs of campaigns and the justification for public subsi-
dies to parties and candidates;

* the inequalities set up within the broadcast industry between
competing broadcast enterprises (networks, stations, cable) in
relationship to the commercial benefits and burdens of the allo-
cation of free and paid time political broadcasts;

* the implicit privileging of party over nonparty access to political
speech in the media;

e the potential of advocacy groups and large corporate interests
with an interest in aspects of party platforms to use “advocacy”
or “issue” advertising at election time to influence the policy
debate and for special-interest groups to enjoy tax subsidization
for such expenses; and

* the possibility of collusion between parties or candidates and
advocacy groups to evade the advertising and expenditure limits
now in force.
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THE REGULATION OF COMMERCIAL ADVERTISING

Given recent advances in media technology and new approaches to
political campaigning, it seems appropriate to consider whether the
current arrangements for political advertising are capable of main-
taining the fundamental goals of fairness and equity (Boyer 1983, 438).
With these issues in mind, we reviewed the regulation of advertising
in Canada in order to see whether regulatory models and rationales
extant in this field offer guidance or alternatives to the present frame-
work for the regulation of political advertising.

Recent commentary on advertising regulation and self-regulation
itself reveals a loosely knit and confusing array of mechanisms, processes
and rationales (Zarry and Wilson 1981; CRTC 1978a; Boyer 1983; Esbin
1979a, 1979b; Ginsberg 1979; American Academy of Advertising 1979;
Leiss et al. 1990). The fabric of policy appears to be a web of confusion
and legal uncertainty in this highly dynamic arena. New strategies for
targeting, positioning, media buying and message design are constantly
being developed, and cultural standards and communication mores
are in flux. As Leiss et al. (1990, 356) stated in their examination of social
communication in advertising: “The policy debates about advertising
should now ... recognize that the increasing sophistication of marketing
communication demands a new way of thinking about the consequences
of the unique combination of economic and cultural forces at work in
our society.”

Yet there appears to be no preferred regulatory mechanism in the
field of advertising regulation, in part because each of the mechanisms
employed has evolved separately, in response to unique problems, with
rationales developed specifically to deal with particular circumstances
as they emerged. At first glance, the primary legislation pertaining to
advertising appears to be the Broadcasting Act of 1968 that defined the
powers of the CRTC to regulate licensees according to its guidelines for
the “character of advertising and the amount of time that may be
devoted to advertising; ... the proportion of time that may be devoted
to the broadcasting of programs, advertisements or announcements of
a partisan political character; and ... the use of dramatization in
programs” (s. 6(1)(b)(ii) and (iv)). However, upon further review, the CRTC
has increasingly preferred a self-regulatory approach (CRTC 1986;
Swinton 1977), preferring to monitor and arbitrate policy. More direct,
perhaps, are the provisions of the Competition Act, the Food and Drugs
Act, and the procedures defined under the mandates of Consumer and
Corporate Affairs Canada, Health and Welfare Canada, the Advertising
Standards Council and the provincial liquor boards, which play a signif-
icant administrative role in preclearance, review and complaints
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concerning advertising. Additionally, the Canadian Association of
Broadcasters, the Telecaster Committee, the CBC, the Canadian
Advertising Advisory Board, the Better Business Bureau, and a variety
of other self-regulatory and self-disciplinary bodies have had a role in
establishing guidelines for advertising practices.

Given this array of overlapping jurisdictions and guidelines, there
is no single definition of advertising and no legislated taxonomy that
might help one to determine the authority and scope of these bodies in
terms of either the source of the advertisements (government, party,
corporate, advocacy or interest group, charitable organization) or their
content (commercial, institutional, controversial, negative, issue, polit-
ical). The industry itself accepts a broad definition, set out in the
Canadian Code of Advertising Standards, which states: “Advertising
[means] any paid message communicated by Canadian media with the
intent to influence the choice, opinion or behaviour of those addressed
by the commercial messages” (Canadian Advertising Foundation 1986,
2). This definition is helpful because it focuses on the “commercial
transaction” aspect of advertising; that is, the fact that someone (a corpo-
ration, government, interest group or political party) buys time from a
licensed broadcaster. Viewed in this way, advertising is the purchase of
influence through the media, and there is no need to distinguish types
of messages by source or content. The basic rules should apply to all such
transactions.

There is a difficult and somewhat ill-defined grey area in the pres-
sures upon broadcasters, who are dependent on the income from adver-
tising and yet have obligations to maintain balance in their political
programming, to contribute to the task of informing the public, and to
maintain fairness in their treatment of matters of public importance.
Indeed, the Canadian Code of Advertising Standards acknowledges:

Public confidence exerts an important influence upon the effective-
ness of advertising, just as it affects any other communication process
in a democratic environment. So directing advertising practices toward
meriting and enhancing such confidence is both socially responsible
and an act of practical self-interest. (Canadian Advertising Foundation
1986, 7)

For these reasons, the provisions of broadcast advertising policy have .
been directed at three rather general areas of social concern, namely
business, media and social relations. As Leiss et al. point out:

Advertising impinges directly upon some very sensitive and impor-
tant areas of life, and this forces policy makers to think very carefully
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about its proper place within a democratic society. The uniqueness
of advertising agencies, and the regulatory issues confronting them,
is that they have emerged as the point of mediation between the indus-
trial, cultural and communications sectors of society. Accordingly,
advertising has encountered three different sets of social policy consid-
erations — those connected with business, media and social relations.
Each of these has its own mandate, organizational focus, and traditions
of regulation. (Leiss et al. 1990, 357)

Fair Advertising Practices
As set out below, fair advertising practices are regulated by both public
and private sectors in response to a number of specific concerns:

e prevention of competitive advantage to any firm willing to use
deceptive, comparative or otherwise unfair advertising tactics;

e protection of the young, unwary or credulous consumer against
false claims and other misleading advertising practices;

e restrictions on the advertising of risky or hazardous products
(alcohol, tobacco) where public health and safety are concerned,
and monitoring of the information provided about complex prod-
ucts (food and drugs, financial services) where the ability of all
consumers to fully understand the nature of the claims is ques-
tioned.

In defining the legitimate limits of marketing practices, the Competition
Act (1985) consolidates over 60 years of experience in regulating this
complex field of communication. It goes to great lengths to specify what
is considered a violation of fair advertising practice concerning “any
representation to the public that is false or misleading in any material
respect” (Canada, Competition Act 1985, s. 52(1)(a)). The criteria for misrep-
resentation are based “on the degree to which the purchaser is affected
by the words” (Zarry and Wilson 1981, 373). The Crown does not, however,
have to show that “someone was actually misled by the representation.”
These prohibitions apply to goods and services and include “represen-
tations by any and every means whatsoever” (Canada, Consumer and
Corporate Affairs 1990a). The test for deception rests on the general
impression created and not on the question as to whether the represen-
tation is technically or literally accurate. The intention to mislead or the
lack of such intention is immaterial. An advertisement can be misleading
because it “fails to reveal certain essential information; or because it is
partially true and partially false; or the representation is capable of two
meanings, one of which is false” (Zarry and Wilson 1981, 372).
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The CBC considers advertising to be “deceptive or misleading ...
whether it is caused by the omission of relevant information or by the
arrangement of accurate information in such a way as to lead to a
wrong conclusion” (CBC 1989, A1). The CBC considers such advertising
unacceptable.

Similarly, according to the Canadian Code of Advertising Standards,
“advertisements must not contain inaccurate or deceptive claims, state-
ments, illustrations, or representations, either direct or implied, with
regard to price, availability or performance of a product or service.” In
considering whether a message is misleading or not, the “focus is on
the message as received or perceived, that is, the general impression
conveyed by the advertisement.” Additionally, advertisements “must
not discredit or attack unfairly other products, services or advertise-
ments or exaggerate the nature or importance of competitive differ-
ences” (Canadian Advertising Foundation 1986, 3, 4, 6).

Concern about medicinal advertising, one of the most controver-
sial areas of commercial advertising, led to early calls from advertising
and other media professionals for restraints on the excesses of “quacks.”
In our current Food and Drugs Act, certain drugs (narcotics, controlled
drugs, etc.) may not be advertised to the “general public.” Only drugs
that are intended for those conditions which can be self-diagnosed and
self-treated can be advertised to the general public. “Promotional mate-
rial associated with a drug should describe both the positive aspects
and the adverse effects associated with the use of a particular drug so
that the consumer can make an informed decision regarding the drug
use” (Canada, Health and Welfare 1990, 8).

To guard against false and misleading advertising, all advertise-
ments for the purpose of promoting drugs must get preclearance from
Health and Welfare Canada (CRTC 1986). Section 9.1 of the Food and
Drugs Act additionally provides that “no person shall label, package,
treat, process, sell or advertise any drug in a manner that is false,
misleading or deceptive or is likely to create an erroneous impression
regarding its character, value, quantity, composition, merit or safety.”
Health and Welfare Canada note that the “majority of objections raised
about drug advertising are the result of the evaluation of visual and
textual material” (Canada, Health and Welfare 1990, 16).

Health and Welfare Canada specify words, phrases and types of
advertising appeals that are considered misleading; for example, quota-
tions from media, testimonials and certificates of approval (Canada,
Health and Welfare 1990, 17-18). The guidelines spell out a number of
particularly problematic advertising practices. Among these, “compet-
itive comparisons” are seen as the most troublesome (ibid., 19). According
to Health and Welfare Canada, many competitive comparisons are
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misleading. They often exaggerate a product’s competitive advantage,
fail to disclose a difference of opinion among qualified experts or make
incomplete comparisons of the qualities of one product over another
(ibid.). The guidelines make particular note of some of the troublesome
words found in comparative advertising. These include the terms “better,”
“richer” and “stronger.” They advise against the use of such dangling
comparatives (ibid.). The Health and Welfare Canada guidelines further
stress that great care must be taken in the use of negative statements,
scientific and technical terms, accepted opinion, questionnaires, quali-
fying statements, undue emphasis, misleading terminology, scare adver-
tising and deceptive illustrations in comparative advertising (ibid., 20-30).

In addition to these provisions, the CBC, for example, has its own
guidelines for comparison advertising, pertaining to all products and
services, which state: “Comparison advertising should be positive,
fair and meaningful in terms of benefits to the consumer and should
avoid scenes or references derogatory to other products, services or
industries. The emphasis must be on the advertiser’s own goods
or services and not on the disadvantages or shortcomings of competi-
tors” (CBC 1989, A3).

The Telecaster Committee is an agency formed voluntarily by private
television broadcasters, including networks, to assess television adver-
tisements. Through a process called “preclearance,” commercials are
evaluated according to the Committee’s guidelines of “general accept-
ability” (Telecaster Committee 1980). In this way, the staff of the
Committee certify that an advertisement does not violate legislated
standards and is in line with industry norms. The norms reflected in the
Telecaster Committee standards are very similar to those set out in
the Canadian Code of Advertising Standards. For example, “in order
to avoid conveying information that misrepresents the truth,” the
Telecaster Committee urges advertisers to comply with the following
guidelines:

1) The intent and connotation of the ad should be to inform and never
to discredit or unfairly attack competitors, competing products or
services.

2) When a competitive product is named, it should be one that exists
in the marketplace as significant competition.

3) The competition should be fairly and properly identified but never
in a manner or tone of voice that degrades the competitive product
or service.

4) The advertising should compare related or similar properties or
ingredients of the product, dimension to dimension, feature to
feature.
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5) The identification should be for honest comparison purposes and
not simply to upgrade by association.

6) If a competitive test is conducted, it should be done by an objec-
tive testing source, preferably an independent one.

7) The advertising should never use partial results or stress insignif-
icant differences to cause the consumer to draw an improper conclu-
sion.

8) Comparatives delivered through the use of testimonials should
not imply that the testimonial is more than one individual’s thought
unless that individual represents a sample of the majority view-
point. (Telecaster Committee 1990, 10)

Fairness and Equity in Political Broadcasting

With regard to media policies for fairness, there are few limitations on
the sale of advertising time to any agency or organization that chooses
to buy it. The major restrictions on selling air time are the product of
the CRTC’s upper limit on the volume of advertising within a broadcast
hour (12 minutes for most television broadcasters) and of the prohibi-
tion of advertisements within the first 10 minutes of a newscast (CRTC
1987a, 12). This specification does not differentiate between commer-
cial, advocacy and political advertising and, therefore, during an elec-
tion period, if the station has presold all its spots, bumping of commercial
spots is often necessary under the terms of the Canada Elections Act and
the CRTC limits on commercial programming in each hour (Canada,
Canada Elections Act 1985, ss. 307-15; CRTC 1987a).

There are no mandatory guidelines that outline how broadcasters
are to maintain fairness and equity in relation to the use of advertising
for addressing controversial matters of public importance. Indeed, this
is a very hazy area, in which it becomes difficult to differentiate the
rights and obligations of broadcasters regarding programming, their
obligation to maintain fairness, diversity and balance in political speech,
and their obligation as channels of commercial speech. The CBC, aware
of this problem, has tried to define a policy for “advocacy advertising,”
drawing an implicit distinction between it and commercial messages. Its
stated concern is that “the airwaves must not come under the control of
any individual or group who because of wealth, special position, etc.,
might be better able to influence listener or viewer attitudes” (CBC 1989,
A2). The policy applies to corporate, institutional or public relations
advertising from the private or government sectors, as well as any of
the advertising often referred to as “societal.” There has been energetic
debate on this issue in the United States, particularly with regard to the
recent elimination of the Fairness Doctrine (Editorial Research Reports
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1987; Broadcasting 1990), and some criticism of the lack of fairness in the
way Canadian broadcasters adjudicate “controversial” and “advocacy”
advertising (Laxer 1976; Rose 1990).

The CBC operates under the stated belief that “discussion or comment
on public issues should be confined to appropriate programming and
tries to ensure that the principal points of view are presented fairly”
(CBC 1989, A2). Defining a public issue as “a matter about which there
is significant difference of opinion and which is or is likely to be the
subject of public debate,” the CBC does not sell or give away time to
broadcast messages that advocate a point of view or course of action on
a public issue (except for party political broadcasts and paid and free time
during election campaigns). Moreover, “advertising from or on behalf
of any group or organization, be it government-sponsored or private,
which supports or advocates a point of view on the election, plebiscite
or referendum issue, is unacceptable” (ibid., A6). Yet this does not
preclude corporations and institutions from using “commercial messages
that go beyond promotion of goods and services, e.g., institutional
messages, to enhance the image of the advertiser,” which “should be
factual about the advertiser’s projects and plans” (ibid., A2).

As stated, expenditures for advertising that pursue a “business
interest” are recognized as tax-deductible expenses under the Income Tax
Act, although certain kinds of public relations and advocacy activities
may not be recognized as strictly pursuing a business interest. Curiously,
the CBC guidelines will permit some such advertising, in that “commer-
cial messages that do not promote tangible goods and services but
rather urge the adoption of an attitude or course of action must include
video or audio identification of the advertiser responsible for the
message” (CBC 1989, A3).

These definitions have not been adopted industry-wide, however,
so that the standards of what constitutes acceptable advocacy and
interest-group advertising vary by networks and stations and may
create regional disparities in the access of advocacy advertisers. The
Telecaster Committee addresses “issue and opinion advertising” for
its members, specifying that it will rule on the “acceptability of commer-
cials from governments, corporations, associations, or individuals,
when such advertising attempts to sway public opinion on an issue
under public debate or of public controversy” (Telecaster Committee
1990, 12). The guidelines state that the “ability to purchase and pay for
commercial time cannot be the only criteria in accepting announce-
ments which advocate a particular point of view on an issue of public
concern, or on government, political or social policy,” and that each
commercial will be judged “individually on its own merit” (ibid.).
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Similarly, the Canadian Advertising Foundation states that “no adver-
tisement shall be presented in a format which conceals its commercial
intent. Advertising content should be clearly distinguished from edito-
rial or program content” (Canadian Advertising Foundation 1986, 4).
The Telecaster Commiittee offers a preclearance program, vetting these
advertisements on the following three criteria: (1) the advertisement
must not appear to be intentionally deceptive, erroneous or misleading;
(2) the advertiser must be identified at the beginning and the views
expressed must clearly be those of the advertiser; and (3) the message
must meet all legal, regulatory and committee requirements (Telecaster
Committee 1990, 12).

Taste and Community Standards in Advertising

With regard to social and cultural issues, the primary regulatory concerns
are to prevent the abuse of specially vulnerable target groups and to
uphold community moral and social standards in all communications,
including the prevention of demeaning racial and/or gender repre-
sentations. The CRTC holds that any decision about the good taste of a
commercial is best made by the broadcast licensee, who is responsible
for all material broadcast by his or her station. The CBC notes that
although viewers exercise choice in programming, they do not have
the same ability to choose the advertising they see within the “intimacy
of the home in mixed company, and in family or social groups”
(cBC 1989, Al). The Telecaster Committee specifies that “advertisers
should bear in mind that all commercials must be of high standard and
sensitive to matters of public opinion. Commercials containing elements
of negative or degrading sex-role portrayal, negative racial or ethnic
portrayal, sexualization of children, excessive violence, horror, or any
other portrayals likely to be offensive to the majority of viewers will
be rejected” (Telecaster Committee 1990, 13).

The CBC attempts to maintain its standards of taste in advertising
with regard to “word, tone and scene.” These standards specify that race
and religion be “treated with dignity and decency. They must not be held
up as subjects of ridicule” (CBC 1989, Al). Additionally, individuals or
groups should not because of age, occupation, creed or sex be dispar-
aged, exploited or unfairly represented and the CBC “encourages adver-
tisers to present both sexes fairly in all types of occupational role” (ibid.).
The guidelines also state that advertisements should not encourage any
activity contrary to “widely held standards of behaviour” (ibid.). In this
respect, advertising for beer, wine and cider is carefully monitored, and
such commercials are not allowed to “promote the general use” of these
products, nor be longer than 60 seconds. These advertisements must be
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precleared by the CRTC and the liquor boards and meet additional criteria,
such as not encouraging nondrinkers to drink, not showing the act of
consumption, not associating drinking with youth or status symbols and
not showing the product as a necessity for the enjoyment of life or an
escape from life’s problems. Messages generally may not “use shock value
of double entendre or by undue exploitation of sex, nudity or violence”
(ibid., C2, Al). According to the BBG’s “good taste” policy statement of
1965, which continues to influence the CRTC, “ ... all advertising matter
and commercial announcements should be of such a character that they
can be freely introduced into a mixed company of adults and children as
subjects of ordinary conversation” (Zarry and Wilson 1981, 380).

Modes of Regulation

The regulation of commercial advertising is fragmented, complex and
multidimensional. It is also rich in terms of the administrative mecha-
nisms of regulation employed. These vary from issue to issue but include
legislated bans (for example, on harmful products like tobacco), official
guidelines, monitoring and registration, review and certification,
reporting, complaints procedures, standard-setting committees, profes-
sional codes of conduct, accreditation and self-censure. Indeed, one of
the hallmarks of Canadian approaches to advertising regulation, in
contrast with the cycles of regulation and deregulation in the United
States, is the multidimensional use of all these mechanisms as an inte-
gral part of the policy infrastructure.

Outright bans on types of advertising design (like subliminal expo-
sure), on advertising to vulnerable groups (such as children in Quebec)
and on categories of products or services (tobacco and spirit alcohol, for
example) have long been part of the Canadian regulatory tradition, but
it must be noted that the most recent two attempts at bans have led to
Supreme Court challenges. The judicial test for any absolute restriction
on commercial speech will generally be that it must be a reasonable
limitation in a democratic society and be based on demonstrated harm
or threat. This is a stringent test, which is still being worked out in the
courts as cases on advertising and commercial speech are heard. Some
legal critics are, however, wary of having the judiciary substitute for
the legislative process (LaCalamita 1984; Seidle 1985).

In addition to these bans, Canadian advertising regulation relies
on a system of preclearance and CRTC logging and monitoring.
Preclearance involves a process whereby committees of appropriate
expertise or representativeness are assembled to consider matters of
taste, scientific fact or violations of established standards. The preclear-
ance agency varies according to the subject of the advertisement. Such
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review and monitoring procedures are now well tested in several
different areas, most notably with regard to food and drugs, female
hygiene, alcoholic beverages and children’s advertising. The benefits
of monitoring and preclearance procedures for policy formulation are
clear. First, they establish media buying and advertising design within
the public sphere, so that any concerns or disputes over media place-
ments, trends in buying, or advertising design can be noted, researched
and reported. Second, the committees generally are structured so that
they include representatives of the various industries and groups inter-
ested in both the content and the administration of codes so that codes
and standards can be adapted over time. Third, since competitive
campaigns must be submitted to public scrutiny, there is little chance
of competitive advantage being achieved by surprise tactics. It appears
that the setting of standards and codes for advertising is a widely
accepted means of regulating controversial communication without
infringing upon the freedom of commercial speech.

Complaints procedures have also been a useful means of reducing
the frequency of unacceptable advertising practice. Established within
Consumer and Corporate Affairs Canada (CCAC) mainly to deal with
infractions under the Competition Act, the Marketing Practices branch
reports regularly on the complaints it receives (Canada, Consumer and
Corporate Affairs 1990a, 1990b). These reports make the complaints
public and analyse trends. By far the greatest number of complaints
concern false and misleading advertising, but such complaints arise
more as matters of competitive than consumer concern. It should be
noted that there are relatively few complaints about those categories
of offence that fall under the purview of monitoring and preclearance
procedures (beer, food and drugs, female hygiene). Recent trends in
complaints about advertising seem to indicate concerns based on
changing social values, social representation and taste. It is not clear
that the department is in a position to do anything about complaints
about taste, sex-role stereotyping and general infractions of voluntary
codes of conduct, each of which might also be made elsewhere (to the
broadcaster, the Advertising Standards Council, the CRTC, etc.). The
department does not investigate complaints about political or contro-
versial advertising, and it is not clear where such complaints should
be directed. Only the CRTC appears to have a mandate in this area.

All formal advertising organizations recognize that some restraints
on commercial speech are necessary. Most advertisers acknowledge
that their constitutional guarantees of free commercial speech must be
accompanied by responsibilities to society and to the consumer. As
Brian Philcox (1989), president of the Association of Canadian



278
ELECTION BROADCASTING IN CANADA

Advertisers, wrote, “Commercial free speech simply means the right to
inform the consumer of what is for sale. It is also the right of the
consumer to be informed. At no time does an advertiser have license
to misinform. Let’s not forget that advertising, along with all other
facets of marketing communication, is a deeply rooted part of our
cultural heritage.” Most advertisers recognize that the sometimes
cumbersome system of restraints on commercial speech works in favour
of maintaining fair and competitive business practice and of ensuring
advertising that is a responsible, accepted and legitimate part of society
(Esbin 1979a, 1979b). John Coleman, president of the Canadian
Advertising Foundation, argues, therefore, that the monitoring, review
and standards provisions for commercial advertising should be extended
to include political advertising:

There are clauses within the self-regulatory code of advertising stan-
dards to which all responsible advertisers, agencies and media
subscribe, as well as federal government provisions through Consumer
and Corporate Affairs, which require strict adherence to truth in adver-
tising. But ordinary advertising is different from political advertising
which is not governed by those provisions. Ordinary advertisers know
full well that if they breach the self-regulatory standards there are
strict and severe penalties, but those rules don’t apply to election
advertising ... I agree entirely that there should be a compliance with
basic normal standards for all forms of advertising, including elec-
tion advertising ... Fair is fair for all within the ambit of existing regu-
latory provisions ... [All] advertisers should play by the same rules
and with no exceptions. (Interview, Coleman, 1991)

A system that has so many diverse and fragmented provisions
and guidelines is not always considered fair to different categories
of advertiser. For example, the CRTC is currently considering whe-
ther to permit broadcast advertising for spirit alcohol. At present,
only beer and wine products can be advertised on radio or television.
Where special provisions are made, convincing rationales have
been developed to answer questions as to why the same criteria
and standards are not applied to all categories of products (risky,
medicinal) or consumers (vulnerable groups like children). We would
also note that the current system distinguishes broadcast advertis-
ing from that in newspapers and magazines on the grounds that the
former has special obligations as a public service under the Broadcasting
Act. On the other hand, the differential treatment of cable distribution
has long been a contested area of advertising law (Swinton 1977),
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leading to anomalous situations where children’s advertisements
that do not meet Canadian standards can be viewed on signals redis-
tributed on cable from outside Canada (Kline 1988). There has been,
however, no persuasive argument for the differential treatment of party
political advertising and advocacy and institutional advertising.

We can see no problem in applying the standards for false and
deceptive advertising and comparative advertising to political adver-
tising in its broadest sense. The difficulties in applying Canada’s
approach to the regulation of commercial advertising to political adver-
tising arise mainly from the failure to develop criteria for the applica-
tion of general principles that should apply to all advertising in this
subject area. Without a broad policy for political advertising (including
standard setting, monitoring, review and tax status), a policy that applies
to all forms of public service announcements, interest-group, advocacy,
party, government and corporate advertising, charges of unfairness in
political advertising are likely to increase.

CONCLUSIONS AND RECOMMENDATIONS
A healthy democracy presumes the existence of an informed and
involved electorate. The increasing expenditures of the major political
parties on broadcast advertising are not, however, a result of their
pursuit of this goal. Broadcast advertising is currently the preferred
means of exerting political influence for quite pragmatic reasons. By
adopting strategies analogous to those employed in commercial adver-
tising, political parties use broadcast advertising as the most effective
direct channel available to them for exerting influence on the electorate.
Political advertising is thought of as a form of social communication,
which can consolidate party image and loyalty, introduce new leaders
and policies to the public, shift a party’s “market share” and help to
influence swing voters. Because broadcast advertising is the most cost-
effective and strategically valuable vehicle of political communication,
it is therefore likely that its use will continue to grow among the major
parties, the minor parties and special-interest groups.

It is for these reasons that we recommend a systemic approach to
political communications at election time and, indeed, throughout the
year to ensure a fair and diverse political debate and maintain a polit-
ically informed electorate, as well as to monitor, adjudicate and report
on the maintenance of fairness and equity in the communication process.

To achieve these objectives, the expansion of the role of free broad-
cast advertising is becoming increasingly urgent, in order to provide
greater direct access to the electorate for all legitimate political par-
ties, irrespective of past performance and current popularity. More
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specifically, we believe that the most effective way to provide a more
equitable and diverse allocation of direct access for all registered polit-
ical parties to the public through broadcast media channels would be
to institute a system of free time programming of two-minute units,
both throughout the year and at election time.

The broadcast industry, including cable companies, has a special
responsibility to contribute to the information of the electorate. The
proposed system of free advertising time would address the problem
of unfair competitive advantage currently held by the private broad-
casters, who do not provide the same opportunities for party access to
the public as does the CBC. Free time party programming in prime time
should be required by the CRTC of all broadcast licensees and cable
companies throughout the year, with a set allocation for each broad-
cast organization and special obligations during election campaigns.
The performance of this obligation by broadcasters must be monitored
and reported to the CRTC. Full compliance and evidence of fairness and
equity in its performance should be required.

Free time programming is an important means of broadening the
scope of political discussion in Canada and of encouraging fair partisan
debate to take place throughout the year. The general approach to this
category of political programming should follow the studio format of
the “Nation’s Business,” so that it enables all registered parties equally
to articulate their policies to the nation, without having journalists act
as intermediaries. Programming of this sort should be regarded as “free
time advertising” and should be equally available to all registered
parties. That is, if there are 50 broadcast periods available and 10 regis-
tered political parties, each party would receive 5 broadcast periods.
New political parties would also be eligible for time, based on the
present criteria defining a registered political party. Free time broad-
casts organized in this way would ensure that smaller parties without
the resources to mount major campaigns in the broadcast media would
have access to the public.

We further recommend that the government seek to replace the
election “ban” on nonparty voices with a revised set of allocation, arbi-
tration and monitoring procedures that recognize that both party and
nonparty voices will want direct access to audiences for the purpose of
expressing views on important public matters. To achieve this end and
further guarantee fairness and equity in paid and free political adver-
tising without impinging upon freedoms of political speech, new legis-
lation should be enacted to expand the role and scope of the work
performed by the broadcasting arbitrator, establishing these obliga-
tions in a commission that would take responsibility for monitoring,
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arbitrating, hearing complaints, reporting, and otherwise ensuring
transparency, equity and fairness in political broadcasting during elec-
tions. In particular, advertising should be recognized and defined in
law as a commercial transaction between a broadcaster and the adver-
tiser, whether that advertiser is a government, corporation, indepen-
dent interest group, charity or political party.

The establishment of a new process for the administration of all
paid political advertising would make it possible to tackle several areas
of potential unfairness. First, there are invisible subsidies and tax bene-
fits for corporate and other special-interest organizations that engage
in “advocacy” advertising as a means of “nonpartisan” political commu-
nication during elections, so all paid messages that are noncommercial
in nature must be regarded as political advertising. Since there is at
present no uniformity or regularity in the monitoring and application
of advertising standards to commercial and political advertising, the
public’s expectation that honesty and integrity are maintained in all
advertising is not assured. If this issue is not addressed, the public will
be increasingly confused about the standards and complaints proce-
dures appropriate to emerging political advertising practices. For
example, to whom do you complain about a false statement made in a
political advertisement?

Second, the new commission should ensure an open environment
while harmonizing the standards applied to broadcast advertising.
These objectives can be achieved by moving the legislation concerning
false and misleading advertising from the Competition Act to the
Broadcasting Act, and making the guidelines and procedures for viola-
tions of the Act apply to all paid advertisements, whether they are for
products, services or the promotion of political views.

Third, since there also appears to be a potential abuse in the current
confused and unmonitored system of advertising regulation, the
commission should be instructed to establish, administer and publi-
cize during the election period guidelines concerning fairness, equity
and community standards in political advertising in its broadest sense,
including, therefore, government advertising and noncommercial
messages of corporations and third-party interest groups.

Fourth, the commission should have the power both to set and
adjust the total time allocation for political advertising during the elec-
tion period in order to accommodate all demands for paid advertising.
This time should be considered as a special allocation in addition to
the normal quota for commercial advertising set by the CRTC, so that no
bumping of certified commercial advertising takes place during the
election period. In pursuit of these goals, the commission should further
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be obliged to monitor, arbitrate and report to both the chief electoral
officer and the CRTC the full details of expenditures for time allocations
and complaints about all political advertising in the election period, so
that these are matters of public record. The commission must further-
more have the power to establish, administer and publicize its own
guidelines and to oversee preclearance, review and complaints proce-
dures for broadcast advertising in the pre-election and election periods.

Fifth, the commission’s administrative procedures should ensure
that all advertisements that are to be aired during the month preceding
polling day should receive a preclearance certificate from a Political
Adpvertising Standards Council (PASC). The PASC should be constituted
like other standards councils as a nonpartisan body, which adjudicates
compliance with the guidelines approved by the commission or the
CRTC as they pertain to political advertising. Membership of the council
should be diverse but include representatives approved by all political
parties and representatives of public and private broadcasters. The PASC
would preview all paid advertisements to be run during the month
before polling day (storyboards would be acceptable) and would grant
a preclearance certificate. This certificate should be presented to the
broadcaster before the airing of any advertisement in this period.

In the case of commercial and government informational adver-
tising, advertisements would be classed as “nonpolitical” in that their
messages promote a product, program or service. This certification
would also entitle private advertisers to claim the usual tax conces-
sions associated with business expenditures on advertising, in accor-
dance with the Income Tax Act. All other advertisements would be
classified as “political,” and would be accounted for in the special time
allocation set by the commission. These expenditures should not be
eligible for tax grants, concessions or rebates under the Income Tax Act
or the Canada Elections Act. The PASC would ensure that all advertise-
ments so certified clearly identify the agency or party that purchased
the time for the advertisement.

The commission should also ensure an open environment through
careful monitoring, accounting and reporting of all media buys on a
national and regional basis; indeed, these procedures are essential to
maintaining public confidence. The commission must itself make public
its allocations and the results of its arbitration activities, and be equipped
to respond to complaints. However, since preclearance implies the
public disclosure of both message- and media-buying strategies, it
is likely that the existence of a PASC would itself inhibit any particular
party or organization from achieving unfair strategic advantage through
surprise, deception or other illicit means. With regard to equity consid-
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erations, the commission should expect each station to be accountable
for its media buys, while striving to ensure that no single political party
or view achieves predominance in the media through the ability to
finance advertising. Monitoring, arbitrating and publishing the media
buying plans is probably the best way to ensure that individual broad-
casters or targeted strategies do not create de facto inequities in their
allocations, but a maximum of 30 percent of any station’s time should
" be granted to any one party or organization.

These proposals are offered as guidelines for establishing a fairer,
more democratic and diverse political environment; they are also offered
to stimulate political discourse during election campaigns in Canada.

APPENDIX A
Table 5.A1
Election dates 1867-1988
1988 November 21 1930 July 28
1984 September 4 1926 September 14
1980 February 18 1925 October 29
1979 May 22 1921 December 6
1974 July 8 1917 December 17
1972 October 30 1911 September 21
1968 June 25 1908 October 26
1965 November 8 1904 November 3
1963 April 8 1900 November 7
1962 June 18 1896 June 23
1958 March 31 1891 March 5
1957 June 10 1887 February 22
1953 August 10 1882 June 20
1949 June 27 1878 September 17
1945 . June 1 1874 January 22
1940 March 26 1872 July 20-October 12
1935 October 14 1867 August 7-September 20

Source: Black (1984).
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APPENDIX B
Table 5.B1
Election spending 1988
Liberal NDP
$ % $ % $ %
Advertising 721557 9* 812 365 12 155 872 2
Broadcasting
Radio 1554 667 20 1023 465 15 476 998 7
Television 2440503 31 2024 456 30 2495316 35
Total campaign 7921738 - 6 839 875 - 7060 563 -
spending
Reimbursement 1782 391 - 1538972 - 1588 627 -
Other parties total campaign spending (breakdowns not available) $
Communist Party of Canada 37001
Confederation of Regions 6 868
Green Party of Canada 1857
Libertarian Party 163 955
Parti Rhinocéros 5730
Party for Commonwealth 55073
Reform Party of Canada 112 367
Social Credit 3462

Source: Canada, Elections Canada (1988b).

*Indicates percentage of monies spent in category before reimbursement. The percentages do not
total 100% because expenditures unrelated to advertising are omitted.
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Table 5.B2
Election spending 1984
PC Liberal NDP
$ % $ % $ %
Advertising 206 651 3 763 482 12 153 846 3
Broadcasting
Radio 1236 075 19 1069 248 17 494 466 10
Television 1757 944 28 1695 186 27 1158 150 24
Total campaign 6 388 941 - 6292 983 - 4730723 -
spending
Reimbursement 1437512 - 1415921 - 1064 413 -
Other parties total campaign spending (breakdowns not available) $
Party for Commonwealth 12 068
Communist Party of Canada 32118
Confederation of Regions 34649
Green Party of Canada 15983
Libertarian Party 45818
Parti Rhinocéros 337
Social Credit 5155
Union Populaire/Parti Nationaliste 56 161

Source: Canada, Elections Canada (1984).

*Indicates percentage of monies spent in category before reimbursement. The percentages do not
total 100% because expenditures unrelated to advertising are omitted.
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Table 5.B3
Election spending 1980
PC Liberal NDP
$ % $ % $ %

Advertising 578 246 13 402 504 10 425 943 14
Broadcasting

Radio 651 541 15 578 597 15 233105 8

Television 1876 284 43 1612532 42 1167 232 38
Total campaign 4 407 207 - 3846 223 — 3086 176 —

spending
Reimbursement 977 835 - 909 923 - 677 481 -
Other political parties $ %
Social Credit

Advertising 12409 13

Broadcasting

Radio 3586 4
Television 1974 2

Total campaign spending 98 510 -
Reimbursement 1749 -
Total spending by other registered parties

Marxist-Leninist Party 68 365 —

Communist Party of Canada 2872 —

Libertarian Party 15 344 -

Parti Rhinocéros 9167 -

Union Populaire 7434 —

Source: Canada, Elections Canada (1980), as cited in Seidle and Paltiel (1981, 254).

*Indicates percentage of monies spent in category before reimbursement. The percentages do not
total 100% because expenditures unrelated to advertising are omitted.
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Table 5.B4
Election spending 1979
PC Liberal NDP
$ % $ % $ %
Advertising 267 209 I 576 168 15 314613 14
Broadcasting
Radio 939 272 24 563 029 14 247616 1
Television 1539 020 40 1295208 3 770 851 35
Total campaign
spending 3845217 - 3912826 - 2190 093 -
Reimbursement 793 967 - 718020 — 496 350 -
Other parties total campaign spending $
Communist Party of Canada 3999
Libertarian Party 13329
Marxist-Leninist Party 31118
Parti Rhinocéros 8 634
Social Credit 109 402
Union Populaire 0

Source: Canada, Elections Canada (1980), as cited in Seidle and Paltiel (1981, 252).

*Indicates percentage of monies spent in category before reimbursement. The percentages do not
total 100% because expenditures unrelated to advertising are omitted.
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APPENDIX C

Table 5.C1
Comparative television free time for the election years 1957, 1958, 1962, 1963, 1965,
1974, 1984, 1988

(in minutes)
1957 1958 1962 1963 1965
Political CBC-TV Al private
party (CBC English and French TV) (Eng./Fr.) TV stations
Progressive Conservative 105 120 135 105 102 58
Liberal 120 105 105 90 123 47
CCF/NDP 75 75 75 52.5 65 16
Social Credit 60 60 45 52.5 35 26
Créditiste - - - - 30 —
Total free
time minutes 360 360 360 300 355 147
1974 1984 1988
Total [CBC-TV (CBC-TV, (CBC-TV,
(Eng.); CTV] Eng./Fr.; CTV) Eng./Fr.; CTV)
(%) (%) (%)
Progressive Conservative 123[70/53] 32* 649 31 101 47
Liberal 123[70/53] 32 87 4 46 21
NDP 69 [42/27] 18 34.7 16 35 16
Social Credit 56 [28/28] 15 - 2 09
Parti Rhinocéros - 49 2 4 2
Communist Party of Canada 7 2 275 1 2 09
Marxist-Leninist Party 7 2 — —
Libertarian Party - 275 1 3 1
Pro-Life Party - 275 1 —
Green Party of Canada - 275 1 2 09
Confederation of Regions - 275 1 2 09
United Canada Concept - 275 1 -
L'Action des hommes d'affaires - 275 1 -
Parti Nationaliste du Québec - — 3 1
Party for Commonwealth - - 2 09
CHP of Canada - — 2 09
Canada Party - - 2 09
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Table 5.C1 (cont'd)

289

Political party 1974 1984 1988
Reform Party of Canada — - 2 (0.9
Student Party of Canada — - 2 (0.9
Western Canada Concept - — 2 (09
Western Independence Party — — 2 (09
Total free time minutes 385 210.75 214

Sources: 1957, 1958, 1962, 1963, 1965: Canada, Committee (1966, 387, 389, 399);
1974: Fletcher (1975, 279); 1984: Canada, Elections Canada (1984, 89); 1988: Canada,

Elections Canada (1989, 77-78).

*Percentage of free time allocated, to nearest number, based on total free time minutes.
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APPENDIX D

Table 5.D1

Paid time made available to political parties for election advertising 1979-88
(in minutes)

1988 1984 1980 1979

Political party % % %

Progressive Conservative 195 48* 129 31 143 36 134
Liberal 89 2 173 4 137 35 155
NDP 67 165 69 165 64 16 63
Parti Rhinocéros 7 2 8 2 6 15 -
Libertarian Party 5 12 55, 1 6 1.5 —
Green Party of Canada 4 1 55 1 - — —
Confederation of Regions 4 1 55 1 - - -
Party for Commonwealth 4 1 - - - — —
Social Credit 3 07 — - 22 6 22
Communist Party of Canada 3 07 55 1 6 15 8
Pro-Life Party - - 55 1 - = -
L'’Action des hommes — 55 1 - - =

d'affaires du Canada
United Canada - - 55 1 - - -
Confederation Party
Marxist-Leninist Party - - = - 6 1.5 8
CHP of Canada 3 07 — - - - —
Canada Party 3 07 — - - — —
Reform Party of Canada 3 07 — - - = —
Student Party of Canada 3 07 — - - = —
Western Canada Concept 3 07 — - - = -~
Western Independence Party 3 07 — - - - —
Total paid time 405 4175 390 390

Sources: 1979: CRTC (1979); 1980: CRTC (1980); 1984: CRTC (1984); 1988: Canada,
Elections Canada (1989).

*Percentage based on total paid time available. Figures to the nearest number.
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APPENDIX E

Table 5.E1

Cost of television advertising time for election periods 1968-88
(Network/30-second spot)

CBC-Tve CTV-TVP
®) )

June 1968 1635 (averaged) 1890
October 1972 1512 2375
July 1974 1154 2650
May 1979 2900 5480
February 1980 3100 6030
August 1984 5500 9200
November 1988 na. 12279

Source: Canadian Advertising Rates and Data. Individual volumes from the years 1968 to 1988.
acBC: A time rate 6-11 PM.
b CTv: AAA/AA time rate 7-11 PM.

Note: The above figures do not reflect production costs, nor do they account for advertising pack-
ages consisting of multiple-run ads.

n.a. = not available.

ABBREVIATIONS
Alta. L.R. (2d) Alberta Law Reports, Second Series
am. amended
c chapter
en. enacted
Q.B. Court of Queen’s Bench
R:S.C. Revised Statutes of Canada
S:C: Statutes of Canada
s(s). section(s)

NOTES

Editor’s Note: This study, completed in December 1991, has been heavily edited
to reduce overlap with other papers and to remove substantial sections that
were prepared as background for the Royal Commission but were not needed
to advance the study’s central arguments. Much of the editorial work was done
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under my supervision by Todd Harris and Claudia Forgas, with the assistance
and cooperation of the senior author.

1. Paid time is defined as “time bought and paid for by, or on behalf of, parties
or candidates or advocacy groups, and largely under the editorial control
of the advertiser.”

Free time is defined as “time given free of charge by the licensee to the party
or candidate, and largely under the editorial control of the party or candi-
date” (CRTC 1987b, 10).

2. This price does not account for nor reflect advertising packages of multiple
run [advertisements], in which case the cost per [advertisement] would be
lower.

INTERVIEW

Coleman, John, Canadian Advertising Foundation, Toronto, 15 January 1991.

BIBLIOGRAPHY

Advertising Standards Council. 1982. Organization and Procedures of the
Advertising Standards Council. Toronto.

American Academy of Advertising. Advertising and Government Panel.
1979. Advertising and Government Regulation: A Report by the Advertising
and Government Panel of the American Academy of Advertising. Report
prepared by Roy Ashmen et al. Cambridge, Mass.: Marketing Science
Institute.

Barrett, Tom. 1988. “ ‘Humorous’ Ads Compare Broadbent to Marx,
Ayatollah.” Gazette (Montreal), 25 October.

Bauch, Hubert. 1980. “TV Ads: Parties Switch to the Offensive.”
Gazette (Montreal), 19 January.

Baum, Daniel J. 1970. “Controversial Broadcasting in Canada.” Osgoode Hall
Law Journal 8:159-70.

Bird, Roger, ed. 1988. Documents of Canadian Broadcasting. Ottawa: Carleton
University Press.

Bittner, John. 1982. Broadcast Law and Regulation. Englewood Cliffs:
Prentice-Hall.

Black, Derek. 1984. Winners and Losers. Toronto: Methuen.

Blais, André, and Elisabeth Gidengil. 1991. Making Representative Democracy
Work: The Views of Canadians. Vol. 17 of the research studies of the Royal
Commission on Electoral Reform and Party Financing. Ottawa and
Toronto: RCERPF/Dundurn.

Blankenship, A.D., Chak Rapani and W.H. Pool. 1985. A History of Marketing
Research in Canada. Toronto: Marketing Research Society.



293
POLITICAL BROADCAST ADVERTISING

Board of Broadcast Governors (BBG). 1961. “Political and Controversial
Broadcasting Policies.” Circular No. 51, 18 December. Ottawa.

. 1962a. “Network Free Time.” Circular No. 61, 30 April. Ottawa.

. 1962b. “Unnecessarily Theatrical.” Circular No. 57, 12 March.
Ottawa.

———1963. “Roleplaying.” Circular No. 82, 11 March. Ottawa.
. 1965. “Federal Election Campaign — 1965.” 13 September. Ottawa.

. 1967. “Commercial Content of Political Broadcasts.” Circular
No. 140, 28 April. Ottawa.

Boyer, J. Patrick. 1982. “Government Advertising: Some Wheat, Too Much
Chaff.” Business Quarterly 47 (4): 34-39.

. 1983. Money and Message: The Law Governing Election Financing,
Advertising, Broadcasting and Campaigning in Canada. Toronto:
Butterworths.

Brennan, Timothy J. 1989. “The Fairness Doctrine as Public Policy.”
Journal of Broadcasting and Electronic Media 33 (Fall): 419—40.

Broadcasting. 1990. “FCC’s Repeal of Fairness Doctrine Survives Supreme
Court.” 15 January, 56-57.

Camp, Dalton. 1970. Gentlemen, Players and Politicians. Toronto: McClelland
and Stewart.

Campbell, Murray. 1988. “TV Generation Zapping the Election Process.”
Globe and Mail, 7 November.

Canada. An Act to amend the Canada Elections Act, S.C. 1980-81-82-83, c. 96.

. An Act to amend the Canada Elections Act (No. 3), S.C. 1980-81-82-83,
c. 164.

. Bill C-79, An Act to amend the Canada Elections Act, 2nd Session, 33rd
Parliament, 1986-87.

. Broadcasting Act, S.C. 1958, c. 22, ss. 11(1)(f) and (i), 17.
. Broadcasting Act, S.C. 1967-68, c. 25, ss. 16, 28.

. Broadcasting Act, R.S.C. 1985, c. B-9.

. Broadcasting Act, S.C. 1991, c. 11.

. Canada Elections Act, S.C. 1960, c. 39.

. Canada Elections Act, R.S.C. 1970, c. 14 (1st Supp.), s. 13.7, en.
1973-74, c. 51, s. 4(1); s. 61.2, en. 1973-74, ¢. 51, 5. 7; 5. 70.1, en. 1973-74,

c. 51, s.12; am. 1980-81-82-83, c. 164, s. 14; 5. 99.1, en. 1973-74, c. 51, s. 14;
am. 1977-78, c. 3, s. 58; re-en. 1980-81-82-83, c. 164, s. 17.

. Canada Elections Act, R.S.C. 1985, c. E-2; am. R.S.C. 1985, c. 27 (2nd
Supp.); am. 1989, c. 28.




294
ELECTION BROADCASTING IN CANADA

. Canadian Broadcasting Act, S.C. 1936, c. 24, s. 22.

. Canadian Charter of Rights and Freedoms, ss. 2(b), 3, Part I of the
Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.),
1982, c. 11.

. Canadian Radio Broadcasting Act, S.C. 1932, c. 51.

. Competition Act, R.S.C. 1985, c. C-34; am. R.S.C. 1985, c. 19
(2nd Supp.).

. Election Expenses Act, S.C. 1973-74, c. 51.
. Food and Drugs Act, R.S.C. 1985, c. F-27.
. Income Tax Act, R.S.C. 1952, c. 148.

Canada. Committee on Election Expenses. 1966. Report. Ottawa:
Queen’s Printer.

Canada. Consumer and Corporate Affairs Canada. Director of Investigation
and Research. 1990a. Misleading Advertising Bulletin, No. 2. Ottawa: CCAC.

. 1990b. Marketing Practices Branch. Selected articles from the
Misleading Advertising Bulletin (1976-89). Ottawa: CCAC.

Canada. Elections Canada. 1979. Report of the Chief Electoral Officer Respecting
Election Expenses, Thirty-First General Election. Ottawa: Minister of Supply
and Services Canada.

. 1980. Report of the Chief Electoral Officer Respecting Election Expenses,
Thirty-Second General Election. Ottawa: Minister of Supply and Services
Canada.

. 1984. Report of the Chief Electoral Officer of Canada as per subsection
59(1) of the Canada Elections Act. Ottawa: Minister of Supply and Services
Canada.

. 1985. Report of the Chief Electoral Officer Respecting Election Expenses,
Thirty-Third General Election. Ottawa: Minister of Supply and Services
Canada.

. 1988a. Guidelines Respecting Election Expenses of Registered Political
Parties. Ottawa: Elections Canada.

. 1988b. Report of the Chief Electoral Officer Respecting Election Expenses,
Thirty-Fourth General Election. Ottawa: Minister of Supply and Services
Canada.

. 1989. Report of the Chief Electoral Officer of Canada as per subsection
195(1) of the Canada Elections Act. Ottawa: Minister of Supply and
Services Canada.

Canada. Health and Welfare Canada. Health Protection Branch. 1990. Drugs
Directorate Guidelines. Ottawa: Health and Welfare Canada.




295
POLITICAL BROADCAST ADVERTISING

Canada. House of Commons. Special Committee on Election Expenses. 1971.
Report. Ottawa: Queen’s Printer.

Canada. Royal Commission on Broadcasting. 1957. Report. Ottawa: Queen’s
Printer.

Canada. Royal Commission on Radio Broadcasting. 1929. Report. Ottawa:
King’s Printer.

Canada. Task Force on Broadcasting Policy. 1986. Report. Ottawa: Minister
of Supply and Services Canada.

Canadian Advertising Foundation. 1986. The Canadian Code of Advertising
Standards. Toronto.

Canadian Advertising Rates and Data. Various years.

Canadian Association of Broadcasters. 1986. Broadcast Advertising and
Children. Ottawa.

Canadian Broadcasting Corporation (CBC). 1944. Political and Controversial
Broadcasting Policies and Rules. Ottawa.

. 1989. Advertising Standards. Ottawa.

Canadian Press. 1990. “Election Spending Limits for Interest Groups
Denied.” Globe and Mail, 9 May.

Canadian Radio-Television Commission. 1968a. “Canadian Elections of
June 25, 1968.” Circular No. 149, 16 May. Ottawa.

. 1968b. “June 25, 1968 Federal Election Campaign.” Circular No. 151,
6 June. Ottawa.

. 1972. “Canadian Election to be Held on October 30, 1972.”
Circular No. 179, 26 September. Ottawa.

. 1974. “Broadcasting Guide for Elections.” Circular No. 197, 14 May.
Ottawa.

Canadian Radio-television and Telecommunications Commission (CRTC).
1978a. Broadcast Advertising Handbook, Regulations, and Guidelines on
Broadcast Advertising. Ottawa: Minister of Supply and Services Canada.

. 1978b. “Notice to Broadcasters — Federal General Elections.”
Public Announcement, 17 April. Ottawa.

. 1979. “Federal General Elections — Broadcasting Guide for Federal
General Elections.” Circular No. 245, 21 March. Ottawa.

. 1980. “Broadcast Guidelines: Federal General Elections February 18.”
Circular No. 257. Ottawa.

. 1984. “Allocation of Federal Election Broadcasting Time.” Circular
No. 299, 20 July. Ottawa.

. 1986. “Broadcast Advertising of Alcoholic Beverages and Food and
Drugs.” Public Notice 1986-247. Ottawa.




296

ELECTION BROADCASTING IN CANADA

. 1987a. “Regulations Respecting Television Broadcasting.”
Public Notice 1987-8, 9 January. Ottawa.

. 1987b. “Election Campaign Broadcasting.” Public Notice 1987-209,
23 September. Ottawa.

. 1988a. “Federal General Election: Guidelines for Broadcast
Licenses.” Circular No. 351, 4 October. Ottawa.

. 1988b. “A Policy with Respect to Election Campaign Broadcasting.”
Public Notice 1988-142, 2 September. Ottawa.

Caplan, Gerald, Michael Kirby and Hugh Segal. 1989. Election: The Issues,
the Strategies, the Aftermath. Scarborough: Prentice-Hall Canada.

Clark, Harold D., Jane Jenson, Lawrence LeDuc and Jon H. Pammett. 1984.
Absent Mandate: The Politics of Discontent in Canada. Toronto: Gage.

Clarkson, Stephen. 1981. “The Defeat of the Government, the Decline of the
Liberal Party, and the (Temporary) Fall of Pierre Trudeau.” In Canada at
the Polls, 1979 and 1980, ed. Howard R. Penniman. Washington, DC:
American Enterprise Institute for Public Policy Research.

Congressional Digest. 1987a. “Broadcasting Fairness Doctrine.” (October):
227-31.

. 1987b. “Recent Action in Congress.” (October): 232-33.

Coolican, Murray. 1980. “Watch Those (Government) Ads!” Maclean’s,
13 October.

Courtney, John C. 1981. “Campaign Strategy and Electoral Victory:
The Progressive Conservatives and the 1979 Election.” In Canada at the
Polls, 1979 and 1980, ed. Howard R. Penniman. Washington, DC: American
Enterprise Institute for Public Policy Research.

Crandell, Evelyn. 1979. Complaints Report: Advertising Standards Council.
Toronto.

Davey, Keith. 1986. The Rainmaker. Toronto: Stoddart.

Editorial Research Reports. 1987. “ At Issue: Is the Fairness Doctrine Fair?”
4 December, 640—41.

Esbin, Sheldon. 1979a. “A Compliance Test for False or Misleading Ads.”
Marketing (21 May): 18-19.

. 1979b. “In Search of the ‘Credulous Man”: A Lawyer Looks Through
the Haze of Canadian Legislation on False and Misleading Advertising.”
Marketing (14 May): 10.

Financial Times of Canada. 1988. “The Financial Times/Decima Poll — 56%
Endorse the Use of Political Advertising by Business.” 19 December.

Fletcher, Frederick J. 1975. “The Mass Media in the 1974 Canadian
Elections.” In Canada at the Polls: The Canadian General Election of 1974,




297
POLITICAL BROADCAST ADVERTISING

ed. Howard R. Penniman. Washington, DC: American Enterprise Institute
for Public Policy Research.

- 1981. “Playing the Game: The Mass Media and the 1979 Campaign.”
In Canada at the Polls, 1979 and 1980: A Study of the General Elections,

ed. Howard R. Penniman. Washington, DC: American Enterprise Institute
for Public Policy Research.

. 1987. “Mass Media and Parliamentary Elections in Canada.”
Legislative Studies Quarterly 12 (August): 341-72.

. 1988. “The Media and the 1984 Landslide.” In Canada at the Polls,
1984: A Study of the Federal General Election, ed. Howard R. Penniman.
Washington, DC: American Enterprise Institute for Public Policy
Research.

- 1990. “Polling and Political Communication: The Canadian Case.”
Paper presented to the International Association for Mass
Communication Research, Yugoslavia.

Frizzell, Alan, and Anthony Westell. 1985. The Canadian General Election of
1984: Politicians, Parties, Press and Polls. Ottawa: Carleton University Press.

Gilsdorf, William. 1981. “Getting the Message Across: Media Strategies and
Political Campaigns.” In Communication Studies in Canada, ed. Liora Salter.
Toronto: Butterworths.

Ginsberg, Douglas. 1979. Controversial Issues in Advertising: The Problem of
Issue Definition in Regulation of Broadcasting. St. Paul: West.

Globe and Mail. 1980. “Call It Propaganda.” 10 October.
- 1988a. “Party Ads Woo Voters Tomorrow.” 22 October.
. 1988b. “Last Ad Blitz Costing P.C.’s $2 Million.” 16 November.

- 1990. “Canadian Political Ads Expected to Turn Nastier.”
12 November.

Goar, Carol. 1980. “$6 Million Worth of Spit and Polish.” Winnipeg Free Press,
9 January.

Graham, Ron. 1985. “The Unlikely Godfather Norman Atkins.”
Saturday Night (May): 17-29.

. 1987. One-Eyed Kings: Promises and Illusions in Canadian Politics.
Don Mills: Totem Books.

Gwyn, Richard. 1962. “Admen and Scientists Run This Election.” Financial
Post, 28 April.

Hiebert, Janet. 1989-90. “Fair Elections and Freedom of Expression Under
the Charter.” Journal of Canadian Studies 24 (4): 72-86.

Hogg, Peter. 1985. Constitutional Law in Canada. 2d ed. Toronto: Carswell.



298
ELECTION BROADCASTING IN CANADA

Irvine, William P. 1981. “Epilogue: The 1980 Election.” In Canada at the Polls,
1979 and 1980: A Study of the General Elections, ed. Howard R. Penniman.
Washington, DC: American Enterprise Institute for Public Policy
Research.

Isberg, Seymour. 1981. “Spend and Win? Another Look at Federal Election
Expenses.” Optimum 12 (4): 5-15.

Kline, Stephen. 1988. “The Limits to the Imagination.” In Cultural Politics in
America, ed. Sut Jhally and Ian Angus. New York: Routledge.

Kopvillem, Peeter. 1988. “Prime Time for a Blitz of Ads: Commercials, Not
Policy, Prevail.” Maclean’s (31 October): 21, 22.

LaCalamita, John. 1984. “The Equitable Campaign: Party Political
Broadcasting Regulation in Canada.” Osgoode Hall Law Journal 22: 543-79.

Laxer, James. 1976. The Big Tough Expensive Job. Erin: Porcepic Press.

Lee, Robert Mason. 1989. One Hundred Monkeys: The Triumph of Popular
Wisdom in Canadian Politics. Toronto: Macfarlane, Walter and Ross.

Leiss, William, Stephen Kline and Sut Jhally. 1990. Social Communication in
Advertising. 2d ed. Scarborough: Nelson Canada.

McCall-Newman, Christina. 1982. Grits: An Intimate Portrait of the Liberal
Party. Toronto: Macmillan of Canada.

MacDonald, L. Ian. 1980. “Feds Show They Are Masters of Subliminal
Adpvertising.” Gazette (Montreal), 8 August.

. 1984. Mulroney: The Making of the Prime Minister. Toronto:
McClelland and Stewart.

McKenzie, Robert. 1988. “Liberals’ French TV Ads Blast Mulroney’s ‘Lies.” ”
Toronto Star, 24 October.

Magnet, Joseph Elliot. 1985. Constitutional Law in Canada: Canadian Charter of
Rights and Freedoms, Volume 2. 2d ed. Toronto: Carswell.

Marketing. 1984. “Turner Is the Product That Liberal Ads Will Sell.” 6 August.
. 1988a. “All’s Not Well That Ends Well.” 28 November.
. 1988b. “It’s Advertising Big Sell.” 10 October.

Meadow, Robert J. 1981. “The Political Dimensions of Nonproduct
Advertising.” Journal of Communication 31 (3): 69-82.

Meeske, Milan D. 1974. “Editorial Advertising and the First Amendment.”
Journal of Broadcasting 17 (4): 417-26.

Meisel, John. 1962. The Canadian General Election of 1957. Toronto: University
of Toronto Press.

Moon, Barbara. 1962. “The Back-Room Conspiracy.” Maclean’s (28 July), 15,
41-44.




299
PoLITICAL BROADCAST ADVERTISING

Morton, Desmond. 1986. The New Democrats, 1961-1986: The Politics of
Change. Toronto: Copp Clark Pitman.

Muncie, Colin. 1984. “The Selling of Brian, John and Ed.” Marketing,
10 September.

National Citizens’ Coalition Inc./Coalition nationale des citoyens inc. v. Canada
(Attorney General) (1984), 32 Alta. L.R. (2d) 249 (Q.B.).

Newman, Peter C. 1968. The Distemper of Our Times. Winnipeg: Greywood.

. 1973. Renegade in Power: The Diefenbaker Years. Toronto: McClelland
and Stewart.

Nolan, Michael. 1984. “A Special Challenge for Canada’s Media.”
Globe and Mail, 23 July.

Ontario. Commission on Election Contributions and Expenses. 1982.
Canadian Election Reform: Dialogue on Issues and Effects, December 1982.
Toronto: The Commission.

Ontario. Commission on Election Finances. 1988. A Comparative Survey of
Election Finance Legislation 1988. Toronto: The Commission.

Paltiel, Khayyam Z. 1974. “Party and Candidate Expenditures in the
Canadian General Election of 1972.” Canadian Journal of Political Science
7:341-52.

. 1975. “Campaign Financing in Canada and Its Reform.”

In Canada at the Polls: The General Election of 1974, ed. Howard R.
Penniman. Washington, DC: American Enterprise Institute for Public
Policy Research.

- 1988. “The 1984 Federal General Election and Developments in
Canadian Party Finance.” In Canada at the Polls, 1984: A Study of the Federal
General Election, ed. Howard R. Penniman. Washington, DC: American
Enterprise Institute for Public Policy Research.

Penniman, Howard R., ed. 1975. Canada at the Polls: The General Election of
1974. Washington, DC: American Enterprise Institute for Public Policy
Research.

, ed. 1981. Canada at the Polls, 1979 and 1980: A Study of the General
Elections. Washington, DC: American Enterprise Institute for Public Policy
Research.

, ed. 1988. Canada at the Polls, 1984. Washington, DC: American
Enterprise Institute for Public Policy Research.

Persky, Stan. 1990. “When It Came to the Crunch, Volvo Ads Were
Misleading.” Vancouver Sun, 24 November.

Philcox, Brian. 1989. “The Public Has a Right to Know What's for Sale.”
Globe and Mail, 16 January.




300
ELECTION BROADCASTING IN CANADA

Poirier, Patricia. 1988. “Parties Blanket Francophones with $4 Million in
Election Ads.” Globe and Mail, 24 October.

Qualter, Terence H. 1970. The Election Process in Canada. Toronto:
McGraw-Hill.

Robinson, Jennifer. 1988. “Slick Television Ad Campaign Under Way to Sell
Parties to Canadians.” Gazette (Montreal), 24 October.

Romanow, Walter 1., Walter C. Soderlund and Richard G. Price. 1991.
“Negative Political Advertising: An Analysis of Research Findings in
Light of Canadian Practice.” In Political Ethics: A Canadian Perspective,
ed. Janet Hiebert. Vol. 12 of the research studies of the Royal Commission
on Electoral Reform and Party Financing. Ottawa and Toronto:
RCERPF/Dundurn.

Rose, Jonathan. 1990. “Ethics and Advertising by Political Parties and
Interest Groups: A Background Study of Some Key Issues.” Issue paper
prepared for the Royal Commission on Electoral Reform and Party
Financing. Ottawa.

Sears, Val. 1988. “Tories Plan to Step Up ‘Liar’ Ads on Turner.” Toronto Star,
2 November.

Seib, Philip. 1987. Who's in Charge? How the Media Shape News and Politicians
Win Votes. Dallas: Taylor.

Seidle, F. Leslie. 1985. “The Election Expenses Act: The House of Commons
and the Parties.” In The Canadian House of Commons: Essays in Honour of
Norman Ward, ed. John C. Courtney. Calgary: University of Calgary Press.

Seidle, F. Leslie, and Khayyam Zev Paltiel. 1981. “Party Finance, the Election
Expenses Act, and Campaign Spending in 1979 and 1980.” In Canada at
the Polls, 1979 and 1980: A Study of the General Elections, ed. Howard R.
Penniman. Washington, DC: American Enterprise Institute for Public
Policy Research.

Shwartz, Tony. 1973. The Responsive Chord. New York: Anchor.

Simpson, Jeffrey. 1988. Spoils of Power: The Politics of Patronage. Toronto:
Collins.

Singer, Murray, and Fernanda Ferreira. 1982. Empirical Research on Misleading
Advertising: A Review, 1982. Ottawa: Consumer and Corporate Affairs
Canada, Marketing Practices Branch.

Smyka, Mark. 1979. “This Time the ‘Products’ Are Political Leaders.”
Marketing (2 April). '

Soderlund, Walter C., Walter I. Romanow, E. Donald Briggs and Ronald H.
Wagenberg. 1984. Media and Elections in Canada. Toronto: Holt, Rinehart
and Winston of Canada.

Strauss, Marina. 1990. “Government Must Restrain Ad-Lib Claims.”
Globe and Mail, 30 November.



301
POLITICAL BROADCAST ADVERTISING

Stridsberg, Albert. 1977. Controversial Advertising: How Advertisers Present
Points of View on Public Affairs. New York: Communication Arts Books,
Hastings House.

Sutter, Stan. 1989. “Elections: Violating the Spirit of Fair Play.” Marketing,
24 April.

Swinton, K. 1977. “ Advertising and Canadian CATV — A Problem in
International Communication Law.” Osgoode Hall Law School 15:543-90.

Tatham, Cautley. 1984. “Ad Industry One of the Losers in This Campaign.”
Marketing, 17 September.

Telecaster Committee of Canada. 1980. Pamphlet.

. 1990. Agency Kit.

Toronto Star. 1984. “The Selling of a Leader: Do TV Ads Work?” 1 September.
. 1988a. “Are Ad Blitzes Eroding Democracy?” 29 November.

. 1988b. “Coming at You Starting Sunday: $6 Million in TV Ads on
Election.” 19 October.

Vancouver Sun. 1988. “Is Ordinary Ed Out of Time?” 15 November.

Vandal, N. Jill (Carruthers). 1982. The Use of Communications Research in the
Determination of Misleading and Deceptive Advertising. Ottawa: Consumer
and Corporate Affairs Canada, Marketing Practices Branch.

Vipond, Mary. 1989. The Mass Media in Canada. Toronto: James Lorimer and
Company.

Wearing, Joseph. 1981. The L-Shaped Party: The Liberal Party of Canada,
1958-1980. Toronto: McGraw-Hill Ryerson.

Whitaker, Reginald. 1977. The Government Party: Organizing and Financing the
Liberal Party of Canada, 1930-58. Toronto: University of Toronto Press.

White, Theodore. 1961. The Making of the President, 1960. New York:
Atheneum.

Wills, Terrance. 1988. “Election Expected to Be the Costliest Ever.” Gazette
(Montreal), 27 August.

Wilson, Rob. 1984. “P.M. Race a Bonanza for Dailies.” Marketing, 30 July.

Winsor, Hugh. 1984. “The Tories’ Master Chef with a Recipe for Victory.”
Globe and Mail, 10 September.

Winter, James P. 1990. The Silent Revolution: Media, Democracy, and the Free
Trade Debate. Ottawa: University of Ottawa Press.

Young, Walter D. 1981. “The New Democratic Party in the 1979 Federal
General Election.” In Canada at the Polls, 1979 and 1980, ed. Howard R.
Penniman. Washington, DC: American Enterprise Institute for Public
Policy Research.

Zarry, P., and R. Wilson, eds. 1981. Advertising in Canada: Its Theory and
Practice. Toronto: McGraw-Hill Ryerson.



6

THE CBC
NORTHERN SERVICE
AND
THE FEDERAL
ELECTORAL PROCESS
Problems and Strategies
for Improvement

I 4

Lorna Roth

I e ONE OF THE PROBLEMS we’ve had with the CBC is that they get
into some of the larger communities, but they don’t reach some of the
very small ones, and I guess my problem is that those people who live
in those very small communities are Canadians too. And to me every
Canadian should have the same access to information as every other.
CBC doesn’t go there to cover issues because of budget constraints. The
thing is, though, that this would never do in the other two-thirds of
Canada. I mean this is one-third of Canada. And if you were to take this
and transplant it into Quebec and Ontario and do exactly what's being
done in the North in Quebec or Ontario, you’d have an almighty scream
coming out of parliamentarians that would just horrify the House.
That doesn’t ever happen up here because there isn't that representa-
tion. I think there are some improvements that can be made.

(Pat McMahon, mayor of Yellowknife, 11 December 1990)

INTRODUCTION AND METHODOLOGICAL COMMENTS
This study explores the roles and performance of CBC Northern Service
radio and television programming in the context of the federal election
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of 1988. It also addresses the perceptions of and reactions to electoral
coverage programming by CBC Northern Service target audiences in
the Northwest Territories and northern Quebec.! It was undertaken in
response to a series of complaints about Northern-based election
campaign coverage outlined at the hearings of the Royal Commission
on Electoral Reform and Party Financing (RCERPF) in Yellowknife,
Northwest Territories (24 May 1990) and Iqaluit, Northwest Territories
(23 July 1990). The principal object of this study is to discern the rele-
vance of these complaints and provide suggestions for improvements
in the CBC Northern Service’s coverage of federal elections. Methods
employed include the analysis of relevant documentation, the collec-
tion of field data through interviews and questionnaires, and the crit-
ical examination of all aspects of key issues as initially outlined by
northern residents.

Evidence from field work and documentation indicates there are
legitimate grounds to formally separate the mandate of the CBC Northern
Service from that of the CBC service in the rest of the country in regard
to the conduct of each during federal elections. To this end, I have formu-
lated a set of recommendations designed to improve the quantity and
quality of election coverage by the CBC Northern Service. Furthermore,
given that native broadcasters are now allowed to accept advertising
(CRTC 1990) and that Television Northern Canada (TVNC) is expected to
be operational by January 1992, I have also commented on the comple-
mentary role which native media may play in federal elections.

Methodologically, my first steps were to examine the relevant
hearing transcripts and briefs, as well as other pertinent documentation
related to northern media coverage, and to place these within appro-
priate historical contexts. The documentation examined includes the
Canada Elections Act, CRTC regulations and complaint files, and the CBC's
internal election coverage policies and available documentation.

Following this, I proceeded to conduct a total of 56 on-site and tele-
phone interviews with CBC management personnel across the North
and in Ottawa, northern complainants and witnesses from the RCERPF
hearings, other key northern residents, including federal party candidates
and campaign managers from the 1988 election, Native Communications
Societies executive directors, and TVNC board members. (See complete
list at the end of this study.) Interviews with communications and cultural
department personnel within the Northwest Territories (NWT), including
the TVNC/NWT liaison person, were also undertaken. Questionnaires
were sent to northern Native Communications Societies and follow-up
telephone interviews were done with those executive directors who did
not return them on schedule.
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All these interviews were initially structured around formal ques-
tionnaires (see appendix A), but as time progressed it became apparent
that interviewees were more comfortable with the unstructured,
exploratory interview. I also found this to be a productive method
which generated more information than the formal questionnaire.

This study is structured as follows. First, the CBC Northern Service
is placed within its territorial context by discussing the demographics
and political context of the North. This is followed by a history of the
development of CBC Northern Services and an outline of the present
configuration of northern broadcast media. Then specific complaints,
and the CBC Northern Service’s response to them, are addressed. The
study concludes with a set of recommendations.

THE NORTHERN DEMOGRAPHIC AND POLITICAL CONTEXT

It’s hard to be on the ground during an election period. By the time
you’ve spoken at one end of the country, the other end forgets what
you said and you've got to start all over again.

(Abe Ookpik, Iqaluit, 4 January 1991)

The Northwest Territories, the Yukon and northern Quebec represent
more than one-third of Canada’s total land mass and span four time
zones (see appendix B for map). Northern parts of other provinces,
including Labrador, experience similar problems of inadequate com-
munications reception as does the Far North. However, for the pur-
poses of this study, I have limited my consideration of the North
to those communities and territories which are recipients of CBC
Northern Services.

CBC figures indicate that in the North it serves a population of
approximately 100 000, split among three racial groups — Inuit, Dene and
non-native, approximately half of whom are persons of Aboriginal
descent (CBC 1990c, 6). In the Yukon, the majority of the population is
non-native. Of 23 505 people living there, only 3 280 (14 percent) are
native in ancestry. In the Northwest Territories, the total population is
52 238, of which 27 175 (52 percent) are Aboriginal. Northern Quebec’s
native population ratio is even higher at 90 percent of the total. Whereas
47 percent of the overall Canadian population is under the age of 30,
the population of the North is still very young, with 60 percent under
age 30 (Canada, Statistics Canada 1987a, 1987b).

Linguistically, the North is very complex. In the Northwest Territories,
there are nine official languages, seven of which are Aboriginal. They
are: Inuktitut, North and South Slavey, Chipewyan, Dogrib, Gwich’in
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and Inuvialuktun. The other two are English and French. There are still
some unilingual native-language speakers (mostly elders) in the terri-
tories, but the trend for younger people is to speak in English. In northern
Quebec, the area covered by the northern Quebec Regional CBC Service,
three native languages are spoken: Inuktitut, Cree and Attikamek. The
Yukon language situation is quite different. Aside from Old Crow, where
the Gwich'in language is still fluently spoken, the remaining six languages
are not frequently spoken and most native peoples within the Yukon
converse in English (Canada, Statistics Canada 1987a, 1987b).

Both the NWT and the Yukon have elected legislatures. In the Yukon,
16 MLAs are elected along traditional party lines. The Yukon currently
has a New Democratic Party (NDP) government headed by Tony Penikett.

The NWT does not operate according to conventions of southern
party politics. Rather, it elects a 24-seat legislature which practises
“nonpartisan government” and bypasses many of the party traditions
followed in the South (Dacks 1986).

Party organization at the level of territorial constituencies has either
been non-existent or rudimentary. Candidates contest the territorial
elections as independents. At the start of the first session of the
Assembly, the members meet as a “caucus of the whole” to elect from
their number those who will sit on the Executive Council.
Subsequently, the MLAs elected to the Executive Council nominate
several of their colleagues on the Council as candidates for the posi-
tion of government leader. The full Assembly then elects the leader.
A formal vote is required because the absence of parties makes it
impossible to use the process for selecting a first minister which is
ordinarily applied in a parliamentary system. (Dacks 1986, 351)

The present leader of the NWT legislature is Denis Patterson.

The nonpartisan political practices within the Northwest Territories
emerge from very different traditions than those that laid the founda-
tions for the partisan practices of the federal system of government.
Special consideration of these is important because this factor is at the
basis of the complaints from the NWT population that independent
candidates should be, but are not yet, eligible for broadcast access time.

Federally, the Northwest Territories comprises two ridings:
the Western Arctic, represented in Parliament by Ethel Blondin (Liberal),
and Nunatsiaq, Canada’s largest riding. The latter contains 2.6 million
square kilometres and 41 small communities. It is currently represented
by Jack Anawak (Liberal). The Yukon has only one riding, represented
by Audrey McLaughlin, national NDP leader. Northern Quebec is
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represented by two MPs, neither of whom at the time of this writing
has ever visited the northern communities in their constituencies and
whose electorate is mainly in the South. The Inuit of northern Quebec,
in their RCERPF intervention in Kuujjuaq (24 July 1990), requested a
change in the electoral boundaries in the hope that a single riding would
cover all of the region north of the 55th parallel. This is supported in a
letter to the Commission dated 24 July 1990 by Charles A. Langlois, MP
for the present riding of Manicouagan.

The Abitibi riding, in which the James Bay Cree live, is one in which
there is very little contact between Aboriginal peoples and their federal
MP, Guy St-Julien. The Cree people with whom I spoke indicated that
when they have a problem related to a federal issue, they prefer to go
directly to the federal Minister of Indian Affairs rather than through
their MP. To date, it appears as if the operation of the federal system in
northern Quebec has resulted in the marginalization of Aboriginal
peoples from participating in federal democratic politics and practices.
The boundary problem, coupled with very limited media coverage
relevant to northern native interests in general, and a specific absence
of electoral coverage, has contributed to this process.?

CBC AND OTHER CANADIAN NORTHERN MEDIA: A HISTORICAL PROFILE
Until the formation of the CBC Northern Service in 1958, the only avail-
able radio broadcast service in the North was provided by the Canadian
Armed Forces and the federal Department of Transport, with some
program assistance from the CBC (Canada, Committee 1965, 189). The
take-over of the military and community radio stations by the CBC
Northern Service was precipitated by the federal government’s concern
over the assurance of a Canadian presence and sovereignty in the Far
North. In the mid-fifties, shortwave radio broadcast reception was noto-
riously poor and the federal government became alarmed by the fact
that Northerners were isolated from the main flow of national life.

Furthermore, in many areas, Soviet and (less frequently) American
broadcasts were received more clearly and with more up-to-date
programs than the local stations. The Commissioner of the Yukon had
expressed his concern in 1957 when he suggested “it would not be
surprising if the operators of the Soviet radio service looked upon our
northland ‘as an interesting battle-ground of Soviet and American
ideologies through the medium of radio, while Canadian viewpoints
are totally absent’” (Canada, Royal Commission 1957, 213). It was,
therefore, critical to federal government sovereignty interests that a
relevant Canadian radio service be structured for the North that would
reflect southern Canadian interests. Because it was impossible to develop
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a conventional land-line system for the Eastern Arctic, due to its insur-
mountable geographic and atmospheric barriers, early federal broad-
casting initiatives focused upon the Western Arctic. The East would
have to await the advent of satellite technology before broadcast recep-
tion service could be improved.

In 1958, the cBC Northern Service took over transmitters in
Yellowknife, Whitehorse and Dawson City (CBC 1972, 44). Although
some programming was designed specifically for the North, stations still
had to rely mainly on the shortwave service from Sackville, New
Brunswick for their news broadcasts and various topical programs.

In 1960, the first Inuktitut broadcasts occurred, and in 1961 the
concept of a sub-regional production centre, which would feed smaller
stations with regional programming, was established (CBC 1978, 2).
By May 1972, shortwave service was broadcasting 16.4 percent of its
programs to the North in Inuktitut (Roth 1983).

By the 1970s, as radio broadcasting equipment became more acces-
sible and less expensive, many small native communities established
community radio stations, often with the assistance of the CBC.
Alternatively, the CBC provided access to its local transmitters and
arranged affiliate agreements with local communications groups. By
1980 there were at least 150 native community radio stations in Canada
(Stiles and Litwack 1986, 21). In 1973, the CBC began delivery of live tele-
vision broadcasts into 17 northern communities as a result of the acti-
vation of the Anik satellite. The same year, the CBC’s proposed Northern
Broadcasting Plan, which would have expanded its service to include
northern television production with some input from native people,
was rejected by the federal Cabinet. As a consequence, the CBC allocated
some of its resources to produce a modest amount of northern content
within its television schedule. This basically took the form of northern
public service announcements between scheduled programs, but later
included a 15-minute Inuktitut-language program, Tagravut, produced
in Montreal with the borrowed resources of the Montreal shortwave
radio team (Roth 1983, 29). In 1974, the CBC began to implement the
federally funded Accelerated Coverage Plan which further distributed
receiver dishes across the North to all communities with a population
of 500 or more. The governments of the Northwest Territories and the
Yukon supplied relay transmitters in all other smaller communities, so
that by the end of the 1970s, CBC radio and television were available in
all northern communities with more than 50 people (ibid., 82).

Currently, there are sub-regional radio production centres in
Whitehorse, Yellowknife, Inuvik, Kivalliq (Rankin Inlet) and Iqaluit,
supported by bureaus in Kuujjuaq, Montreal and Ottawa. Radio
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programming is rooted in the North and broadcasts much of its schedule
in the native languages. Television production centres are located in
Yellowknife, with field production bureaus in Whitehorse and Iqaluit,
and limited access to production facilities in Ottawa and Montreal.3

Native content on CBC northern television, in contrast to radio, is
severely limited due to budget constraints. The CBC Northern Service
at present produces about 50 hours of original programming each year
(CBC 1990c, 5). Its half-hour program, Focus North, is produced in
Yellowknife and is broadcast once a week in English. There are only
three native-language programs. These are: Agsarniit, a 19-minute
Inuktitut program; Denendeh’keh, a 16-minute program in various
Dene languages; and Maamuitaau, a 27-minute Cree program, all of
which are broadcast weekly (ibid., 9). Essentially, the “quantity of CBC
regional programming available to northern residents remains less than
10% of what the CBC provides in any other region of the country” (ibid.).
It is important to note existing available times because these are the
regional time-slots that might be used for electoral broadcasting pur-
poses in the future (see appendix C for existing CBC Northern Service
schedules).

The CBC proposed the establishment of a pan-Arctic daily news
program in May 1990 (1990c), but with the 1991 CBC budget cuts the
possibility of financing this undertaking is, unfortunately, tenuous.
From both the native people’s and management’s perspectives, the CBC
Northern Service has taken too long to incorporate native program-
ming and has not dedicated enough resources to the development of
native television production.

Since the late 1960s, after the passing of the Telesat Act (1969), native
people in the North have argued for control of their own media infra-
structures for the production of native-oriented radio and television
(Telesat Canada 1979). In the late 1970s, several native groups were
given the opportunity to experiment with the technical and native-
language programming potential of the Anik B satellite. In particular,
the Inuit of northern Quebec and the Northwest Territories benefited
from these access experiments by getting media production and distri-
bution training. As a result of having participated in the Inukshuk and
Naalakvik projects from 1978 to 1981, the Inuit proved to the federal
authorities that they were capable of organizing, operating and
managing a broadcasting undertaking with a significant budget. In
1981, the Inuit Broadcasting Corporation was issued a licence to become
a television broadcasting undertaking.# They negotiated with the CBC
Northern Service and gained access to their transponder for approxi-
mately five hours per week for Inuktitut programming.5
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Since 1981 a powerful native broadcasting lobby has been mounted.
In 1983 the Northern Broadcasting Policy was announced and was
accompanied by a federal program called the Northern Native Broadcast
Access Program (NNBAP). The policy laid out the framework for native
media development and included the notion of fair access to broad-
casting production and distribution facilities and called for participa-
tion of native people in future broadcasting policy development. The
NNBAP was to provide 13 regional Native Communications Societies
with $40.3 million over the next four years to help develop and sustain
the production of 20 hours of native-language radio and five hours of
television programming per week.

The Native Communications Societies (NCSs) complement the CBC’s
programming by filling in the native-language gaps and by providing
cultural perspectives targeted toward native, and in some cases, non-
native audiences. For example, Northern Native Broadcasting, Yukon,
broadcasts mostly in English and has negotiated a distribution arrange-
ment with CBC Newsworld and some of the provincial educational
services. Audience reach for its program “Nedaa — Your Eye on the
Yukon” is quite extensive and national in scope. In general, NCSs have
been evaluated as a highly successful and productive government
program (Abrahamson et al. 1986).

A list of the Native Communications Societies within the regions
addressed in this study follows.® (See appendix D for geographic
locations.)

Location Name of NCS Output
Whitehorse Northern Native Broadcasting, Yukon Radio and television
Yellowknife NCs of the Western NwT Radio and newspaper
Inuvik Inuvialuit NCS Television
Iqaluit Inuit Broadcasting Corporation Television
Salluit, Quebec Tagramiut Nipingat Inc. Radio and television
Mistinnini James Bay Cree NCS Radio
Huron Village Société de Communication

Atikamekw Montagnais Radio

In 1990, some very severe cut-backs were announced. Funding for
the NNBAP was reduced by 16 percent and another native communica-
tions program which sponsored native print media and community
radio was cut by 100 percent. The 1990-91 NNBAP budget, after seven
years of operation and several prior budget cuts, is $12.3 million. These
budget constraints have resulted in the drastic reorganization of native
communications in this country and have precipitated the need for
alternative sources of revenue in order to maintain production levels.
All NCss have had to cut back considerably on production and staffing.
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In September 1990, the CRTC announced its new Native Broadcasting
Policy (Public Notice CRTC 1990-89) which permits NCSs to accept adver-
tising. This no doubt will ameliorate some of their problems. New
advertising possibilities will also have major ramifications during
federal and territorial elections.

Beyond the CBC Northern Services and those of the Native
Communications Societies, private broadcasting exists in the Western
Arctic and the Yukon, although there are no private radio stations in the
Eastern Arctic or northern Quebec. In Whitehorse, there is a private radio
station (CKRW) which is distributed by satellite to most of the other Yukon
communities. Yellowknife also has a private radio station (CJCD) available
in the town and in Hay River, NWT, some 200 kilometres south. By contrast,
in the Eastern Arctic the CBC provides the only radio service and is, there-
fore, in a particularly critical and responsible position to provide access
to a diverse range of information and entertainment programming. There
are no private radio or television stations producing programs in northern
Quebec, although there are many local community radio stations.

In 35 northern communities, Canadian Satellite Communications
Inc., known as CANCOM, television services are now available on a user-
pay basis. Programming menus are typical: basic Canadian services
along with ABC, CBS, NBC and PBS from Detroit; CHCH, Hamilton; TVA,
Montreal; 1TV, Edmonton; BCTV, Vancouver; and pay channels.

The final element of the northern broadcasting configuration consists
of a planned dedicated northern satellite service called Television
Northern Canada (TVNC), which is due to begin operations in January
1992. TVNC is a consortium of six northern Aboriginal broad-
casters (Northern Native Broadcasting, Yukon, Inuvialuit Native
Communications Society, Native Communications Society of the Western
NWT, Inuit Broadcasting Corporation, Tagramiut Nipingat Inc. and
OkalaKatiget Society), Yukon College and the Government of the
Northwest Territories, with the common goal of producing culturally
relevant and educational television to a pan-Arctic audience. It will be
a significant addition to the northern media resource pool, and will no
doubt be involved in distribution of campaign messages and coverage
during the next federal election. Those interviewed suggest that TVNC
and NCs electoral coverage in native languages and in English will
complement CBC Northern Services in the future.

CONSTITUENTS’ COMPLAINTS ABOUT NORTHERN MEDIA SERVICES
DURING THE 1988 FEDERAL ELECTION
The RCERPF testimonial documentation and my field research have iden-
tified the problems of both the CBC northern radio and television service
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and other media coverage and practices in the Northwest Territories
during the 1988 election.

These are the major complaints received by the Commission about
the CBC Northern Service:

e lack of access by all political candidates to free air time;

e limitation of electoral coverage to CBC journalistic control through
news and current affairs programming;

e dissatisfaction with the amount of appropriate native-language
coverage of election issues, particularly in the Western Arctic
where seven Aboriginal languages are spoken and where CBC
radio mainly broadcasts in Dogrib, Chipewyan and Slavey;

o dissatisfaction with the CBC’s policy of not allowing Inuit
Broadcasting Corporation to sell advertising time while accessing
the CBC’s satellite channel;”

o the lack of consistency in the quality of radio coverage of the
election in different regions of the North, i.e., most complaints
were made about radio coverage in the Western Arctic while
there seems to be a fair degree of satisfaction in the Eastern Arctic;

o the desire for the CBC Northern Service, as well as Elections
Canada, to take a more proactive role in educating native people
about electoral processes, given that literacy levels in the North
are low and that radio in particular is identified by Northerners
as the most constructive way of developing an informed
constituency.

In conjunction with these complaints, the Commission received
other critical comments about the broader media framework of northern
electoral processes. Specifically, these comments touched upon:

¢ a lack of variety of other northern-based media channels from
which to buy advertising time to balance out the CBC’s policy of
not supplying free air time (particularly in the Eastern Arctic,
where the CBC is the only radio service);

o the logistical complexity of negotiating political advertising air
time through southern political party representatives and the
consequent goal of organizing access times regionally within the
North;

o the inability to use electronic fax machines to substitute for travel
to register as an official candidate;

o the way in which “independent” candidates are bypassed in all
rules about access time for paid political advertising in the North
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where the political culture is based on independent candidate,
nonpartisan politics;

e the “unfair” and “inequitable” formula for assigning advanta-
geous amounts of broadcasting access time to incumbent parties
on the basis of the results of prior elections; and

¢ the high costs of transportation between northern communities,
perceived to be necessary for campaigning in light of constrained
access to media advertising.

Although some of these complaints require a detailed background
to understand, others can be explained by examining the CBC Northern
Service’s policies, elaborated within the next section of this study.

THE CBC NORTHERN SERVICE AND THE 1988 FEDERAL ELECTION

Policies
To better understand the CBC’s performance during the 1988 election,
it is important to map out the corporate policy perspective within which
CBC Northern Service management was operating. Of note is the fact
that the CBC has a specific policy regarding remote areas which states:
“Where a CBC station serves a community, constituency or part of a
constituency which does not receive adequate service by other media,
the Corporation will consider offering limited local free time so that
the candidates can discuss the issues in the election” (CBC 1985, 10).
In a telephone conference prior to the start of the 1988 campaign,
CBC Northern Service managers decided not to apply this policy, but
rather to operate with an alternate approach. As an outcome of this
internal consultation, four key decisions form the framework within
which CBC Northern Services covered the 1988 election. These were:

* No free political access time was to be given by any of the northern
sub-regional production centres to any political candidate.

¢ There could be paid political advertising, but it was not the CBC’s
responsibility to inform candidates of the procedures for gaining
access to this service. This was the responsibility of the political
parties.

¢ If any community station gave access to one candidate, it would
be required to give equitable access to all others.

* The election was to be covered journalistically through news and
current affairs programming.

The management consensus to cover the electoral issues and
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campaigns journalistically was based on the grounds that there were
only three ridings in the coverage area and that “candidates and issues
tend to receive a proportionately greater amount of attention in regular
news and current affairs programming than is the case in the southern
constituencies” (letter from Michael McEwen to Pierre Lortie; see CBC,
1 August 1990b, 2).

In his explanatory letter (about the rationale for the CBC’s position
in the North) to RCERPF chairman Pierre Lortie, Michael McEwen, exec-
utive vice-president of the CBC, expanded upon this view:

The Northern Service typically facilitates all-candidate special broad-
casts during election campaigns. These broadcasts involve interviews
and debates with all the candidates for each of the Yukon, Western
Arctic and Nunatsiaq constituencies. In this context, the program
formats have allowed candidates to make “statements” on identified
issues, a direct parallel to conventional free time broadcasts. (As a
point of interest, the candidates may, if they choose, use Aboriginal
languages during their statement time.)

In addition, many northern communities have a “community
access” capability on their local radio rebroadcast transmitters and
undertake local programming during certain periods each day. The
CBC is aware that candidates are permitted access to this community
time, either to make statements or to participate in phone-in programs.
This local radio access opportunity has proved very effective in
reaching voters within the individual communities and, in our expe-
rience, most candidates are aware of its value.

Finally, I should note that paid time is made available to the polit-
ical parties on our Northern Service radio and television stations, at
quite modest rates. These messages can be targeted to specific areas,
and broadcast in English, French and/or native languages. While
none of the parties took advantage of this opportunity during the
last federal election, they have done so in the past. (CBC, 1 August
1990b, 2-3)

According to the CBC’s submission to the Commission, it is “gener-
ally satisfied with the current method of allocating both free time and
purchased time” (CBC 1990a, 15). Important to northern constituents is
the stipulation that “free time messages should continue to be carried
only on a full network basis (unlike paid time, which can be bought on
a market by market basis) and, also, that the law should specifically
require that both free and paid time messages be in the language of
the carrying network” (ibid., 17). The document further specifies:
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“As ‘registered political parties’ must, inherently, have a national scope,
this approach would seem to be reasonable” (ibid.).

In the CBC’s verbal testimony before the Commission, Michael
McEwen reiterated the Corporation’s position on its role concerning
free time, arguing that it should be reactive rather than proactive. He
said, in part: “We feel it would be more practical if the parties were
required to approach the broadcaster to negotiate free time arrange-
ments, rather than us having to seek them out” (Canada, RCERPF Public
Hearings, Ottawa, 13 June 1990).

Individual northern managers concurred with this opinion. In the
East and West, as well as at the Northern Service Ottawa headquar-
ters, it was clear that free and paid political advertising time are
perceived by management as intrusive and disruptive to regular non-
commercial radio services. Several managers suggested that if they
were required by law to accept electoral advertising, they would prefer
to have it scheduled at pre-slotted times. They said they favoured free
time over paid commercials because they felt it was fairer and started
all candidates off on a “level playing field.” Moreover, they stressed
their preference for only one kind of advertising per election, either
free time or commercial time but not both, because of their perception
that the audience would find both overwhelming in impact.

CBC Radio Coverage of the 1988 Federal Election

As I travelled and interviewed residents, former candidates and
campaign team members throughout the Northwest Territories for two
weeks during December 1990, it was clear that those who had not
directly participated in the campaigns had a tendency to confuse the 1984
with the 1988 election. Nonetheless, campaign workers did have very
distinct and informed comments to make about CBC radio electoral
coverage.

According to the information I collected, there was a definite differ-
ence in quality of radio journalism between the East and the West.
Interviewees said they would like to see more consistency of standards
applied to CBC coverage in the future. The Western Arctic manager who
had administered the 1988 electoral coverage is no longer an employee
of CBC Northern Services, so information about Yellowknife coverage
(from the CBC’s perspective) is not as extensive as that in the East, where
the manager was available for an interview. But from the other inter-
views in Yellowknife it became clear that coverage had not been as
thorough as in the East. This was a problem for candidates and their
teams, who expect standardized quality across the North. Many people,
reasonably, argued that quality of coverage should not be dependent
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on the personal qualities of local or regional management teams, but
should be based on a clear set of guidelines and expectations consistently
applied across all of the CBC’s Northern Service.

In the Eastern Arctic, the CBC is the only radio outlet and therefore
has the weighty responsibility of assuring accurate and focused coverage
across a very large territory. In this region, the CBC’s manager appears
to have taken a fair and proactive role in informing the Aboriginal publics
about electoral practices and processes. With 12 hours of Inuktitut
programming, including news, on air per day — nine hours from Iqaluit
and three from Kivalliq/Rankin Inlet — the CBC used a bilingual announcer
to sight-translate into Inuktitut such topical information as the history of
the parliamentary system, the nature of political parties, voting procedures,
who the candidates were and what they represented, and other perti-
nent subjects (Craig Mackie, Yellowknife, 11 December 1990).

Several phone-in shows also took place, including a cooperative
debate/phone-in show in Inuktitut between the CBC and the Inuit
Broadcasting Corporation (IBC) with all four candidates in the IBC tele-
vision studio. Inuktitut sound was broadcast on television, and simul-
cast on CBC radio in English. In the East, Craig Mackie, CBC area manager,
met with the campaign managers to attempt to balance their needs
with those of the CBC as the national, responsible public broadcaster.

In the West, however, constituents were not nearly as satisfied with
the level of cooperation from the CBC radio manager at the time. I was
told by several of the major parties’ team members and others that the
coverage was “shockingly terrible” in the Western Arctic. They stated
that it was far too controlled by journalists and that the few features
and news clips that were done were mediocre and not terribly infor-
mative. Moreover, there was a consensus that the service in the Western
Arctic was not as proactive in terms of educating native peoples about
electoral processes as it was in the East. (This might be due to the
complexity of producing multilingual programming.)

In native-language coverage in the West, a key point stood out: that
CBC Western Arctic should try to be equitable in its native-language
programming. By this is meant that in order to extend native audience
reach, the CBC should make every arrangement possible to equitably
broadcast information in all nine official languages.

Other Western Arctic residents suggested that CBC radio and tele-
vision organize live debates by satellite uplink where possible, or by tele-
phone in each constituency, so that candidates travelling in the regions
could participate without having to spend huge amounts of money
getting to Yellowknife. This would attract and educate listeners/ viewers
about the political issues involved, they argued.
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The CBC’s policy in 1988 not to carry free political broadcasts, a
legitimate decision made by each licensed broadcasting undertaking,
had a significant impact on the candidates’ campaigns in the Eastern
Arctic. A small amount of free time on the northern airwaves would have
reduced the prohibitive expenditure required to travel to the commu-
nities to campaign. Broadcasting is the only guaranteed message-
delivery alternative in the North. Depriving northern candidates of this
vehicle creates unnecessary hardships in constituencies which are
already complex linguistically, politically, socially and economically.
Campaign budget restrictions are clearly not designed with the North
in mind.

The general complaint about having the issues covered only by
journalists lay in the difference between self-representation and repre-
sentation by others. The candidates wanted the opportunity to speak
in their own voices, outline their own agendas and raise their own
issues, and they were frustrated by not being able to reach their
constituents verbally with their own platforms. This is particularly
important in light of the low literacy levels and the oral tradition among
Aboriginal peoples in the North.

The opportunity for individuals to generate their own political
agendas and policies by representing themselves “on their feet” and
promoting what they consider to be their own assets is important to
the candidates. There is a major difference in control, impact and
potential influence between self-representation and representation
by others. The CBC’s journalistic coverage carried with it the power to
control the information about each candidate so that journalists could
choose which messages were emphasized and which were minimized
(journalist as gatekeeper). Journalists could influence viewers’ opin-
ions in very subtle ways: by the kinds and content of the questions
asked and the selection of sound bites, for instance, as well as in their
interpretation of election issues. This is not to question the legitimacy
of journalists” attempts to present balanced views, equitably dis-
tributing attention to each of the party candidates. It is merely to point
out the distinctions between self-representation and journalistic repre-
sentation, and the frustration on the part of the candidates in not
feeling they were permitted an open platform from which to speak in
their own voices.

Although I could not get a straight answer to my questions about
it, I suspect part of the reason the CBC Northern Service made the deci-
sion not to encourage paid political advertising was because audiences,
uninformed about Canada Elections Act broadcasting requirements
favouring incumbent parties, might have got the idea that the CBC
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favoured the Conservative party over the others, because Conservative
candidates would have been eligible for the largest segment of broad-
casting time. To avoid the impression of providing inequitable adver-
tising time, the CBC did not encourage advertising at all, although had
it been organized through the proper channels, the CBC would have
carried it, as Mr. McEwen stated.

Present federally regulated broadcasting access rules appear to
favour the incumbent parties by allotting time on the basis of two
criteria: the number of seats a party had in the House of Commons
and the percentage of its popular support, both at the time of the last
election. My interviews with CBC Northern Service management staff
confirmed my impression that the unequal time that would have been
allocated to the parties in accordance with the Canada Elections Act
would have made it appear that the CBC was biased in favour of the
Conservative party, especially in light of the unique context of
the North.8

CBC Northern Service Television Coverage

Due to financial constraints and the fact that there is only one half-hour
pan-Arctic television program per week, Focus North, CBC television
coverage consisted of a single half-hour election debate covering the
three constituencies. There was no live television coverage. The debate
was taped in Whitehorse, Yellowknife and Iqaluit at different times
and segments highlighting the key points were edited together for the
election “special.” People complained about the lack of opportunity to
get their own points across, and several said the debate format was too
controlled and stilted.

But mainly, viewers criticized the form and narrowness of ques-
tioning in the debate. Each candidate was asked to respond to the same
question. The debate was designed as an interaction between each
candidate and the journalists, but there was no conversation among the
candidates to show the audience how each person might operate
“on their feet, so to speak. There was no mud-slinging allowed”
(Peter Ittinuar, Rankin Inlet, 27 December 1990). Many people suggested
that in future some one-on-one interaction be permitted to take place
among the candidates. It would make a much more compelling
program, they argued.

CBC Northern Service television management staff are hoping to
increase their production quota in the future. They are, in theory at
least, planning to produce a daily pan-Arctic news program and believe
that until a budget is forthcoming for this program, they will never be
able to do fair and equitable television coverage of an election in the
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North. Brian Cousins, regional director of the CBC Northern Service,
said in response to my question about whether he would support the
CBC Northern Service being given a special status for federal elections:
“Before we become a special status broadcasting undertaking for the
purposes of federal election coverage, I would prefer to become an
equal status broadcasting undertaking on a daily basis” (Brian Cousins,
Ottawa, 7 December 1990).

EQUALIZING THE NORTHERN MEDIA/ELECTION RELATIONSHIP

The Case for Special Status for the CBC Northern Service

Our tax money is the same as Mulroney’s tax money. Why shouldn’t
we Northerners have the same information rights as everyone else in
this country?

(Bert Rose, Iqaluit, 18 December 1990)

In almost every northern brief submitted to the RCERPF, the problems
of communications over vast distances were prominent. The high costs
of transportation were criticized, and better and more widely acces-
sible communications during a northern election campaign were
proposed. “Getting the message across to the public” was the single
most popular response from candidates and their campaign teams to
the question about their greatest difficulty during the 1988 election. It
was consistently argued across the constituencies that the remoteness
of the North from the southern, centralist bias of media coverage for
federal elections has had an escalating tendency to marginalize northern
residents from the electoral process.

As Senator Len Marchand notes in his discussion paper “Aboriginal
Electoral Reform” (1991), Aboriginal peoples have only recently attained
the right to vote in a federal election (1960) and their participation has
not been facilitated by the extension of southern-reasoned rules into
the North (ibid.). Marchand specifies three components of federal elec-
tions which deter active Aboriginal participation and representation:
“First, the electoral legislation which determines the distribution and
allocation of electoral boundaries has failed to accommodate the demo-
graphic distribution of Aboriginal People. Second, the political parties
have historically not been receptive to increasing Aboriginal partici-
pation. Finally, electoral administration has failed to accommodate the
unique socioeconomic and cultural circumstances of Aboriginal People”
(ibid., 7).

In my northern field work I have found ample evidence of each of
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these factors at work within the media regulatory framework and prac-
tices as they pertain to the electoral process. Existing broadcasting regu-
lations make it logistically difficult to get access to either free or paid
political advertising for northern election candidates. Paid political
advertising would have been available on the CBC had the candidates
been appropriately informed by the national headquarters of their
respective parties.

Unfortunately, most of the national parties assumed incorrectly
that their candidates would be familiar with the exact procedures or,
alternatively, they chose to ignore the regional candidates of the North.
In practice, only one of all the NWT-based candidates in the 1988 elec-
tion, Peter Kusagak (NDP candidate for Nunatsiaq), was aware of the
process. All other candidates and their managers with whom I spoke
assumed it was the exclusive role of the CBC Northern Service to inform
candidates of their rights to paid broadcasting access. Kusagak happened
to find out about the appropriate procedure because his manager,
brought from Vancouver to assist in his campaign, knew the system
from past experience in urban regions. The NDP did attempt to organize
paid political advertising, but according to Kusagak, “The process
stopped us. We had no time to go through that logistical nightmare of
a procedure. We would have needed a much longer campaign period”
(Peter Kusagak, Iqaluit, 17 December 1990).

The present method of getting paid political advertising time is
extremely awkward and time-consuming for northern candidates. It
involves contacting the party headquarters’ agent in the South, who
deals with requests for time and, when applicable, negotiates specific
time slots with the CBC’s Federal Election Broadcasting Time Allocation
Committee at the Commercial Acceptance Office. Once this has been
organized, the northern candidate is notified and is expected to produce
a completed ad for broadcasting at a specific time. It is then sent south
for pre-clearance, and finally delivered north to the station for broad-
casting. As noted elsewhere in this study, the CBC does not feel it is its
responsibility to inform candidates of this procedure. It, therefore, reacts
to the request for broadcasting by candidates after they become informed
of the process by their own national party (Fran Cutler and Brian
Cousins, Ottawa, 7 December 1990).

Since parties are focused on national and mainstream issues, the
North is often left out of the process. This aspect of access is falsely
perceived by some to be a denial or lack of cooperation on the part of the
CBC. Rather, it is a problem in communications between the party head-
quarters and/or their advertising agencies and the candidates in the
North and other remote regions. Likely it results from an uncertain and
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inconsistent interaction that is focused on a national, centralist political
party bias. Too often, it unintentionally results in ignoring the specific
conditions of northern and isolated regions. The physical dimension of
the Northwest Territories, plus its political nonpartisan tradition, the
complex linguistic structures in the West, and the dependence in the
East on a single radio outlet during the 1988 election, characterize the
uniqueness of the North as a site for a federal election campaign. Yet
during this time, there were no specific exceptions made to any of the rules
which govern electoral practices elsewhere in the country. Policies orig-
inating in the South, which assume a similar framework “established
for a 10 block constituency in Toronto will work for a 2.6 million square
kilometres in Nunatsiaq” (Fred Coman, Iqaluit, 17 December 1990), were
implemented without modification in the North.

Take, for example, the absence of a time allocation for independent
candidates for the purposes of paid political advertising on broadcasts.
Since the Northwest Territories has a tradition of nonpartisan politics,
people base their vote for candidates on personal record and famil-
iarity with the candidate’s ways of doing things. This means partisan
affiliation is not a criterion for broadcasting access times during a
Territorial election. So, when the federal election process of political
party advertising is imported into the North, most northern peoples
don’t quite understand why independent candidates do not qualify for
air time under the broadcasting regulatory framework. Furthermore,
Aboriginal peoples don’t always understand the distinctions between
the different parties, their policies, and federal electoral practices in
general. For example, many people suggested that photo-ballots be
used so that illiterate people will be able to positively identify the candi-
date of their choice. I was also told that names should be placed hori-
zontally on the ballot slip rather than vertically because people tend to
choose the name at the top of the list (Abe Ookpik, Iqaluit, 4 January
1991). These problems are not nearly so predominant elsewhere as in
the North.

The particular set of historical and political conditions in the
Northwest Territories and northern Quebec requires cross-cultural
sensitivity and policies that aid the participation and representation of
native and remote populations in the electoral process. Without special
conditions to address the specific needs of Northerners in relation to the
rest of the country, federal politicians risk the danger of bypassing the
interests and concerns of native constituents. To make federal politics
more relevant to and representative of Aboriginal peoples, especially
those who are either unilingual in their native language or isolated
from easy access to electoral information, it is important to realize that
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much native-language electoral education and discussion is required.
This is necessary to enable people to participate as candidates and/or
to make informed democratic decisions based on accurate information,
not hearsay or intuition.

CONCLUDING COMMENTS

In the next federal election, individual Native Communications Societies
will be entitled to carry free and/or paid Aboriginal-language election
ads. As well, if it becomes operational on schedule, Television Northern
Canada will be in a position to broadcast free and/or paid political
advertising and will provide complementary coverage from a native
perspective to that of the CBC Northern Service. Also, before the next
federal election, the status of the CBC Northern Service’s draft plans to
establish a daily television news program will be clearer. If plans are
approved, CBC northern television operations might be able to expand
election coverage capability on television.

Although all these opportunities for improved access to electoral
campaign coverage will probably be available for the next election, the
medium which is still most consistent with the existing oral traditions
of native peoples, and which has already demonstrated its potential to
target multilinguistic native and non-native audiences, is CBC Northern
Service radio. It is, to date, the only service with the capacity to program
pan-Arctic broadcasts in all the nine official languages of the NWT. It is
also the service of the national public broadcaster and, as such, carries
with it the obligation to “provide radio and television services incor-
porating a wide range of programming that informs, enlightens and
entertains” (Broadcasting Act (1991), section 3(1)(1)); “reflect Canada and
its regions to national and regional audiences, while serving the special
needs of those regions” (section 3(1)(m)(ii)); “actively contribute to the
flow and exchange of cultural expression” (section 3(1)(m)(iii));
“contribute to shared national consciousness and identity” (section
3(1)(m)(vi)); “be made available throughout Canada by the most appro-
priate and efficient means and as resources become available for the
purpose” (section 3(1)(m)(vii)); “reflect the multicultural and multi-
racial nature of Canada” (section (3)(1)(m)(viii)).

In concluding this study I am recommending that the CBC Northern
Service’s federal election mandate, obligations and budget be strength-
ened and adapted to the special sociopolitical and cultural conditions in
the North. In calling for a special status for the CBC Northern Service
during a federal election period, I am asking for a fairer and more equi-
table portion of electoral resources to be allocated to northern and remote
regions of this large country to enable its geographically isolated resi-
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dents to take a more informed and active role in the democratic process.
To equalize the CBC Northern Service with that of the rest of the country,
the CBC requires a modified regulatory framework within which to operate.

From the testimony of Michael McEwen at the RCERPF hearings on
13 June 1990, it is clear that the CBC has the will to make these changes.
What is needed now is a new and more flexible regulatory framework,
adapted to northern conditions, within which the CBC Northern Service
can work.

Here is an exchange between one of the Commissioners, Lucie
Pépin, and Michael McEwen at this hearing:

Mrs. Pépin: Given that their only means of communicating with
constituents in this region is through the CBC, couldn’t the laws and
regulations for this region be amended or adjusted to permit candi-
dates to make contact more easily with the voters? It seems that
communication is very difficult here.

We have had many representations in this regard which reflected
very negatively upon CBC services. [translation]

Mr. McEwen: Yes, I am very aware of that. I would like to see the
law amended so that perhaps we could be more proactive in those
areas. The North is a special circumstance. (Canada, RCERPF Public
Hearings, Ottawa, 13 June 1990)

KEY RECOMMENDATIONS TO THE COMMISSIONERS
Most of the initial complaints that formed the foundation for this study
were found to be widespread and legitimate. They indicate a strong
need to restructure the way in which election coverage is organized,
managed and adapted to the specific information needs in the Cana-
dian North. Key recommendations to the Commissioners are:

1. Broadcasting time for federal elections should be allocated using a
new and fairer formula to allow reasonable access to all major and
minor parties, as well as to independent candidates.

2. This time should be divided into equal amounts of free and paid
political advertising time, with each party and independent candi-
date being entitled to equal amounts of each. Ten to 15 minutes of
both free and paid advertising time for each candidate is recom-
mended.

3. For a federal election, to equalize service standards in the North and
South, the CBC Northern Service should be given a special status and
mandate different from that of the CBC’s national service. This status
should be officially enshrined in Canada’s new Broadcasting Act
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(1991), the Canada Elections Act, and the CRTC rules and regulations.
Should a budget be required to effectively implement this new
mandate, funding should be made available. This special status
should require the CBC Northern Service to:

. Conduct a northern federal election in a manner comparable to a
by-election elsewhere in Canada, with broadcasting controls only
on campaign expenditure limits and equal time allocations for all
qualifying parties and independent candidates.

. Allocate a minimum equal amount of free access during prime times,
and sell time for paid political advertising during other times.

. Equitably divide its portion of the 6.5 allowable hours of channel
time for advertising among all major and minor parties as well as
independent candidates. Cluster all free political time and announce
when the broadcast will occur.

. Negotiate and allocate the limited amount of free and paid access
time for each candidate at each sub-regional production centre rather
than require each candidate to negotiate for access time through
party and CBC headquarters.

. Continue to cover electoral candidates and issues journalistically,
ensuring time for phone-in shows.

. Organize at least one television debate per constituency to allow for
both one-on-one interaction between the candidates and responses
to questions posed by journalists. This will enable listeners / viewers
to see candidates react spontaneously to questions for which they
might not have been prepared. If all candidates are not able to be in
one place simultaneously, telephone hook-ups should be used.

. Take its education mandate, as set out in the Broadcasting Act (1991,
section 3(1)) very seriously, taking account of the fairly recent enfran-
chisement and low literacy levels of native peoples. The mandate
should also be applied equitably across the Northwest Territories.
Everyone interviewed who wasn't affiliated with the CBC expected and
wanted the CBC Northern Service, as well as Elections Canada, to
take a more proactive role in offering electoral education in native
languages prior to a federal election.

. Be equitable in its native-language radio programming. In order that
a candidate’s message can reach the entire constituency, the CBC
Northern Service should be required during an election campaign to
equitably provide some electoral coverage in all nine official
languages of the Northwest Territories.

. The fact that Television Northern Canada and Native Commun-
ications Societies will be able to accept paid political advertisements
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during the next election, and will therefore multiply the number of
possible venues for campaigning, should not decrease the public
service obligations, effort or budget that the CBC Northern Service
should dedicate to publicizing information and encouraging elec-
toral participation.

. CBC Northern Television News Service should be allocated the
human and material resources for organizational expansion as in its
draft plan (1990c) to provide for daily pan-Arctic coverage of rele-
vant northern political issues in an ongoing fashion. This will aid
the political development of native peoples so that during election
periods the constituents will already be informed and motivated to
participate more actively in the electoral process.

. The CBC should be encouraged to cover some aspects of the northern
electoral campaign on a national basis so the rest of the country can
become aware of the conditions and constraints within which
northern residents vote.

. To implement some of the above recommendations, it would be neces-
sary to change the requirement that northern advertising time allo-
cation be controlled by party headquarters’ representatives. This
would require only minimal adjustment. The CBC Northern Service
in conjunction with the CBC, party agents, and the federal broad-
casting arbitrator could work out a minimal amount of paid polit-
ical advertising time to be divided among northern candidates for
regional broadcasting. This could be subtracted from the channel’s total
allocation of 6.5 hours. Since this requirement only pertains to the
CBC in the North, only a small amount of regional broadcasting time
per constituency per election, over and above the journalistic coverage,
would be affected. This could easily be organized in one meeting
between the CBC, a Northern Service representative, the party head-
quarters’ agents, and someone appointed to represent the interests of
the independent candidates. Negotiation and allocation of appro-
priate broadcasting times might be mediated in the North by the chief
returning officer of each constituency, along with a CBC Northern
Service representative, appointed to deal with election coverage logis-
tics. For example, if the CBC does not have the time to elaborate the
procedures for allotting free and paid advertising time to candidates,
the chief returning officer or her/his appointee might be delegated
the task, so all candidates start off with an equal amount of infor-
mation, and equal opportunity to represent their platforms and posi-
tions in a democratic fashion.
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APPENDIX A
NORTHERN QUESTIONNAIRE

(This questionnaire was used as the basis of interviews with key northern resi-
dents, including CBC management and communications and cultural personnel
in the North. A similar questionnaire was sent to northern Native Commun-
ications Societies with the letter and note added.)

To: All Native Communications Societies

From: Lorna Roth, Consultant for the Royal Commission on Electoral Reform
and Party Financing

Re: Study entitled: The CBC Northern Service and the Federal Electoral
Process: Problems and Strategies for Improvement

Hi,
I have been commissioned by the Electoral Reform Commission to look into the

ways in which CBC Northern Service coverage of federal (not provincial) elec-
tions can be improved in the future.

During the 1988 election, a number of coverage problems associated with CBC
Northern Service, were identified and discussed. These include: lack of access
by all political candidates to “enough” free air time; limitation of coverage of
election issues to news features; lack of availability of other northern-based
media channels from which to buy advertising time to balance out CBC’s policy
of not supplying free air time; dissatisfaction with the amount of appropriate
native-language coverage of election issues; dissatisfaction with CBC’s policy
of not allowing Inuit Broadcasting Corporation to sell advertising time while
accessing CBC's satellite channel, and others.

Unfortunately, my budget does not allow me to visit each of your Societies to
do on-site interviews, so I would very much appreciate it if you could answer
the enclosed questionnaire and return it to me in the self-addressed and stamped
envelope which I am enclosing.

Because I would like to focus my study on means of improvement for the future,
I would like you to feel free to include as many reasonable and “do-able”
suggestions as possible.

I very much appreciate your immediate attention to this matter and look forward
to hearing from you as soon as possible.

Thanks and have a good Christmas holiday.
Sincerely yours,

Lorna Roth
Encl.

P.S. If you know anyone else interested in making comments to help in the research,
please do not hesitate to pass a copy of this to them too.

Note: If you prefer to speak answers to these questions into a tape cassette recorder, feel
free to do so and then just mail me the cassette. If you choose to do this, though, please
don't forget to announce the number of each question before you answer it. Thanks and
I'look forward to hearing your responses.
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A Study Commissioned by the Royal Commission on Electoral Reform
and Party Financing
Principal Researcher: Lorna Roth

Northern Questionnaire

Name of Individual/Group/Organization

Date

Address and Phone No.

1. In your opinion, does the CBC do an adequate job of explaining the
electoral process to its northern television viewers?

Yes O No O

Comments

2. In your opinion, does the CBC do an adequate job of explaining the
electoral process to its radio listeners?

Yes O No O

Comments

3. Do you think that it should be part of the CBC’s role to explain the
electoral process to its audiences?

Yes O No O

Comments

4. Is the CBC coverage broadcast in languages appropriate to its audiences?
Yes O No O

Comments

5. In the 1988 federal election, do you think that the CBC adequately
covered the issues?

a. Local issues: Yes O No O

Comments

b. Regional issues: Yes O  No O

Comments

c. National issues: Yes O No O

Comments
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6. What did it do well? What was outstanding about the coverage?

7.

8.

9.

What aspects need improvement for the next federal election?

What are your suggestions for improvement?

In the 1988 federal election, do you think that the CBC adequately
covered the candidates’ political positions?

Yes O No O

Comments

10. Did the CBC devote enough time to its coverage in the 1988 federal

11

12.

13.

14.

election?
Yes O No O

Comments

How much more time would you have wanted CBC to devote and why?

If you had control over the CBC Northern Service policy regarding
federal election coverage, how would you change it? Please be specific.

In your opinion, is there a need for more paid political broadcasting?
a. On national CBC Northern Service television? Yes O  No O

Comments

b. On regional and/or local access television? Yes @  No O

Comments

c.Onregional radio? Yes O No O

Comments

d. On local radio? Yes O No O

Comments

Would you have a limit on the amount of paid political broadcasting?
a.On television? Yes 3 No O

Comments

b. Onradio? Yes O No O

Comments




15.

16.

17,

18.

19.

20.

21.

22.
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What would you suggest as a limit for each, and explain your reasons?

In your opinion, is there a need for more free time political broadcasting?
a. On television? Yes O No O

Comments
b.Onradio? Yes 3 No O

Comments

How would you fairly allocate this time, i.e., on the basis of what
criteria? (At present, it is allocated on the basis of the number of existing
seats held by each political party in the House of Commons and the
percentage of the popular vote each party won during the previous
election.)

Would you like to hear more phone-in shows during election time?
Yes O No O

Comments

Would you like to watch more “all-candidate” debates during election
time?

Yes O No O

Comments

Please describe other television and radio show formats which could be
informative re election information coverage and public education
regarding federal elections.

At the present time, CBC Northern Service is considered a regional
service and is treated in the same manner as are all other regional
services of the CBC. Do you think that for the purposes of the federal
election, CBC Northern Service should take on a “special status” so that
“special” northern considerations, such as difficulty in transportation,
communication and linguistic diversity could be better addressed?

Yes O No O

Comments

If you answered “Yes” to question 21, what arguments would you use
to convince the CBC of the need to give Northern Service this “special
status”? (Your responses to this question will be very helpful to me in
laying out the framework for “special status” arguments to the CBC, so
I would appreciate your thoughts on this one.)




23.

24.

25.

26.

27.

28.

29.

30.
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In your opinion, does CBC coverage do a convincing job of influencing
voters to go out and vote?

Yes O No O

Comments

Do you see Native Communications Societies’ service as complementing
that of the CBC in providing relevant information about federal elections
to your audiences?

Yes O No O

Comments

Would you like to see NCSs permitted to broadcast paid political adver-
tisements?

Yes O No O

Comments

Would you like to see NCSs permitted to broadcast free political
announcements?

Yes O No O

Comments

When Television Northern Canada (TVNC) begins broadcasting, do you
see TVNC as playing a role in televising information about the federal
election process, parties and candidates?

Yes O No O

Comments

a. How would this role be different from what CBC Northern Service is
presently doing?

How would you organize the fair allocation of time to each party and
candidate using TVNC? What criteria would you use?

Would you like to see TVNC provide a venue for free political broadcasts
in appropriate native languages?

Yes O No O

Comments

Would you like to see TVNC provide a venue for paid political advertise-
ments in appropriate native languages?

Yes O No O

Comments




31.

32.

33.

35.

36.

37.
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Do you think that there would be more native participation in federal
elections if NCSs and TVNC were to broadcast information about the
electoral process?

Yes O No O

Comments

What innovations would you like to see in TVNC and NCS productions of
electoral coverage?

What innovations would you like to see in CBC Northern Service
coverage of federal elections?

Do you think that if CBC Northern Service was able to produce a daily
news program across the North that its election coverage would be
improved?

Yes O No O

Comments

CBC Northern Service radio management believes that due to the size
of the 3 constituencies in the North and the fact that they do 12 hours of
native-language radio per week, issues and candidates are adequately
covered through news and backgrounders about candidates in regular
programming. Do you agree?

Yes O No O

Give your reasons

What electoral reforms would you like to see implemented-in the North
in relation to broadcasting practices?

Other comments
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APPENDIX C
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Figure 6.C1

Northern Québec Shortwave Schedule Fal-Winter 9091
Horaire Ondes-Courtes Service du Nord-Québec Automne-hiver  90-91
Monday Tuesday | Wednesday | Thursday Friday Saturday Sunday
700 lundi mardi mercredi jeudi vendredi samedi dimanche
| Radiojoumal The World Report | News
Good Moming Moming
800 ————  Winschgaoug® et How
Radiojoumal (Cree program/Emission en cri) The World Repor
Good Moming | Morning Show
9:00 Québec [ The Food Show
7| News The World Report
Salluit Inuktitut (TNl)* The House | Sunday Moming
10:00 Bulletin réseau News
Enoo Etoon (JBCC)* Basic Black | Sunday Moming
1100 Bulletin réseau News
i i Basic Black -
00 Ici comme ailleurs Doutle Expostrs| S Moring
" | Radiojoumnal News/Sports Radiojoumal
o . : Aujourdhui la
T EYOU Dlpajlmoon (Cree program/Emission en o) Quirks and Quarks scienlgglPoli(ique
’ . L News : Bulletin réseau
Tamai Noon/Kivalliq Today _ | The Media File | N'Doheenoo
1400 Tam ai NOOFI Inside Track (JBCC)*
| NewsMWeather Kivalliq Phone-In Bulletin réseau
i s * Double Miyupimaatissium
. Salluit Inuktitut (TNI) Bt OBCC)
15:00 — =
Bulletin réseau Bulletin réseau
* Double Miyupimaatissium
o Enoo Emoo Ahbee (JBCC) Boresso | (BCC)
| NewsMeather Bulletin réseau News
i A Double Expresso or Sunday
- Tuttavik (Kuvjuag) e i
“ | Canada at Five Bulletin réseau | News/Sports
Alliq (lqaluit)” (17:10) Toumée
1800 Inuktitut News® (17:45) dAmérique | Cross Country
' The World at Six PRSI G Gl
16:00 Boréal Hebdo
: News/Sports | Bulletin réseau
As It Happens ™~ SportBoréal |
Coast to Coast Hebdo
G News News/Sports News/Sports
Salluit Inuktitut (TN|)' Finkleman's 45's | Qaggiavut*
21:00
i ; * News/Sports | News/Weather
- Tusaajaksat (Rankin Inet FeRnars 455
| News/Sports News/Sports | Two New Hours
The Best of Momingside A propos
Ly News/Late Evening Information News/Sports News
Sinnaksautit (leatuiy* Salu;:zsNighl
L News/Weather News Jazz Beat
That Time of Night ey Nps
L) News News News
©BC Northem Service - Québec, P.0. Box 6000, Montréal, Québec, Canada H3C 3A8 (514) 597-4370 KHZ: Fréquence/Frequency
Effective October 90. All imes Eastem. (Programs subject to change.) 9625 (0658 - 0109)

Radio-Canada, Service du Nord-Québec, ¢.p. 6000, Montréal, Québec, Canada H3C 3A8 (514) 597-4370
En vigueur octobre 90. Cet horaire est établi a Iheure de Iest. (Sous réserve de modifications.) *Includes Native language content.




Figure 6.C2
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CBC Radio in Nunavik, Québec Fall-Winter 90-91
English/Inuktitut program schedule
Monday | Tuesday l Wednesday | Thursday Friday Saturday Sunday
World Report News
Québec AM. Saturday AM." | Sunday AM.*
World Report World Report/Sports News
. Saturday AM.* | Sunday AM.*
Qullig* i
World Report (Iqaluit World Report/Sports
A Sunday AM.*
NIRUIE e Food Show
News World Report/Sports
Salluit Inuktitut (TNI)* The House | Sunday Moming
News News
Basic Black | Sunday Moming
e Morningside i
% Sunday Moming
News News/Sports
; : ; North by North-
Inuktitut News - Tamai Noon* (aatiy it and b
) e Tamai News/Sports
Tamai Noon/Kivalliq Today Noon | TheMedaFie | AiFarce
Kivalliq Phone-In |  Inside Track
News/Weather News/Sports kel Flend
i 4 * The Radio s nonos
Salluit Inuktitut (TNI) S
News/Sports
* . .
Tausunni* (igaii) e Varty
News/Weather News/Sports News
. Swinging on Sunday
Tuttavik (Kujuag)* a Star Matinee
Canada at Five News/Sports
Allig* (17:10) Salurday
Inuktitut News" (17:45) Spotlight Cross Country
The World at Six Radigura_| - Chectp
Boréal Hebdo
. News/Sports | Bulletin réseau
As It Happens Al
PP q Coast to Coast s%méa'
News News/Sports
Salluit Inuktitut (TNI)‘ Finkleman's 45's | Qaggiavut*
i 4 * News/Sports | News/Weather
Tusaajaksat (Ranki inet Fokemansdss T
News/Sports News/Sports | Two New Hours
The Best of Morningside A propos
News/Late Evening Information News/Sports
Sinnaksautit (eaiiy* Sawtey N
Blues
News/Sports
Saturday Night
News/MWeather
Brave New Waves
Night Lines




Figure 6.C3
La radio au Service du Nord-Québec
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Automne-hiver  90-91

lundi | mardi ] mercredi I jeudi I vendredi samedi | dimanche
Radiojoumal Radiojounal Bulletin réseau
: Le carrousel du Le matin
CBF BOH]OUf samedi matin de la féte
Radiojoumal Radiojoumal Bulletin réseau
Le carrousel du Le matin
) samedi matin de la féte
Radiojoumal Winschgaoug Radiojoumal Radiojournal
(Emission en cri) Lecamouseldu |  Lematin
samedi matin de la féte
Radiojoumal Radiojoumal Bulletin réseau | Radiojournal
Tout compte fait Le carrousel du Dimanche
Tci comme aflleurs samedi matin magazine
Bulletin réseau Bulletin réseau Bulletin réseau
Hebdo Dimanche
Enoo Etoon (scca)) radio CBF rmagazing
Bulletin réseau Bulletin réseau Bulletin réseau
. . Hebdo Signes
Ici comme ailleurs At e
Radiojoumal Radiojournal Radiojournal
o o . Les affaires Aujourd'hui la
Eyou Dipajimoon (Emission en cr ellavie |science/Poliique
Bulletin réseau Bulletin réseau Bulletin réseau
. Les affaires N'Doheenoo
Par quatre chemins e live (5cc8))
Bulletin réseau Bulletin réseau Bulletin réseau
H Double Miyupimaatissium
Et Quoi Encore e locon)
Bulletin réseau Bulletin réseau Bulletin réseau
Double Miyupimaatissium
Enoo Emoo Ahbee (sccs) S lscca)
Bulletin réseau Bulletin réseau Bulletin réseau
Double expresso ou s
& Multipiste
Bulletin réseau Montréal express Bulletin réseau Bulletin réseau
Toumée Débats &
'Améri [Assemblée
Radiojoumal OAmEQUE | @ cnaauiise
Les Actualités Radiojournal
D'un soleil & 'autre g, || Dilogue
Bulletin réseau Bulletin réseau Bulletin réseau
275 — Al Hebdosport | Sports/Boréal
Les contes classiques (19:30-19:40) ou Hockey Hebdo
Bulletin réseau Bulletin réseau Bulletin réseau
J 19:40-21:00 Hebdo sport Entre
L'aventure ) ou Hockey parenthéses
Bulletin réseau Bulletin réseau Bulletin réseau
Ici Vancouver Entre
. . ou Hocke! arenthéses
- Du jour au lendemain — P
Radiojoumal Nouveles du spor (22:55-23:00) Radiojournal Bulletin réseau
Ici Vancouver
50 Hoskay, Emergences
Bulletin réseau Bulletin réseau Bulletin réseau
- ) Emergences/
Par quatre Chemins Ici Vancouver S

Réseau FM frangais usau2 6:00)

Radio-Canada, Service du Nord-Québec, c.p. 6000, Montréal, Québec, Canada H3C 3A8 (514) 597-4370
En vigueur octobre 90. Cet horaire est établi a Iheure de Iest (sous réserve de modifications).
Fréquences Chisasibi — 103.5 mHz; Wemindii — 103.5 mHz; Waskaganish — 103.5 mHz; Mistassini — 100.7 mHz; Waswanipi — 101.5
mHz; Manouane — 103.5 mHz; Obedjiwan — 92.9 mHz; Weymontachie — 1340 kHz; Whapmagoostui — 96.5 mHz.




CBC Yukon
Monday | Tuesday | Wednesday | Thursday Friday Saturday Sunday
6:00
World Report News
Saturday AM. Musicale
700 Iioia Repon WoldReport | News
Yukon Morning Saturday AM. | Musicale
= World Report World Report
North By Musicale
900 Northwest Food Show
7| News World Report
The House | Sunday Moming
Lo | News News
Morningside Basic Black | Sunday Moring
11:00 -
News News
Basic Black ;
1200 Double Exposure Sunday Morning
" | News News/Sports
Quirks and Quarks MSund_ay
1300 Radio Noon e
News News/Sports
The Media File Sunday
. Inside Track Matinee
L News News/Sports
The Radio
; Show
15:00 News Gabereau News/Sports Cr(():s; C':)umry
The Radio e
4 Show
16:0 News News/Sports News
Swinging on Air Farce
. a Star Musical Friends
1 Canada at Five Home Run News/Sports
Musical
B Country Style Friends
’ The World at Six NewsiSpors | Gilmours
19:00 Coast o Coast Albums
News/Sports News
As It Happens 2
Coastto Coast | Open House
A News News/Sports
Ideas Apropas | Pecple Speak
wich'in
a0 News News/Sports
pa Local French
A propos Access
—— News/Sports RS.VP. News/Sports
Finkleman's 45's |-Spe2na Vounes
2300 Vanishing Point
News/Sports News/Sports News
Finkleman's 45's |  Jazz Beat
0000 s Mostly Music NewsiSpors
Saturday Night Jazz Beal
Blues
1:00
News News
it Brave New
Brave New Waves (unti 6:00) Nightlines (unii s:00) Waves

Figure 6.C4

Subject to change.

Effective: September 1989.
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APPENDIX D
LOCATIONS OF NATIVE COMMUNICATIONS SOCIETIES

IN NORTHERN CANADA

‘61 ‘BMENO ‘alelS Jo Airlaioag auy) jo juswuedaq 8y Jo 81e10joallq SUSZIND SANEN '82IN0S

auy Arepunog dvaNN

sieubejuopy -myaweyy
UONBIUNWWOY) 8P §19190§

. . | Q‘ /
18100 jebleye|eyQ O A Ko
imynu|
*ou) jebuidiy Jniwesbe)

Bunseapeoig |bupseapeoig
MasyIl

JEINLR)
AnsiieH

BISIEH

ueyswis|

UBYS}ID-SSEN

(Bunseapeoig uiay)oN)

*0°g 0 K181908 SUOHBOINWWOY BANBN

fewglo | Tt N
Kia100§ NIR . {
suopeaunuwoy / XAIMES | °e.,, =
uekmadiyd [ ueAmadiyy o ee... ., s 9
2019 8919 uemadiy
uone10dio | voyesodio) 18AReg

Kaneyg ‘sa1)

Kio100g AL %
oipey [eublioqy

1duissiy

Xneyano]
uekmadiy) ‘quboq ‘Aeaes

LMN uieisam 8yl jo
0G SUOIBIIUNWWO?) BAIEN

eysey JibuylL
auoydin) uey

uoynA
Bunseopeosg
BANIEN UIBY}ION

N, ~
-.'
3 L, 0 g
iy €
uonesodiog bunseapeoig ynuj

unynjeIAnY|
£}181908 SUOHEBOIUNWWO? BALEN HN[RIANY|

G

©

suoiBai ansinbul| pue s313a190s papunj-dyaNN
1a°9 anbi4



Accelerated
Coverage
Plan

CANCOM

CBC

CRTC

IBC

Inukshuk
Project

MLA
MP

Naalakvik
Project

NBP
NCS

NDP

NNBAP

NWT

TNI

339
THE CBC NORTHERN SERVICE

APPENDIX E
GLOSSARY OF TERMS AND ACRONYMS

A 1974 post-satellite CBC policy designed to extend broad-
casting service to all communities in Canada with a
population of 500 or more.

Canadian Satellite Communications Inc. Provides television
services, primarily channels from southern Canada and

the United States, on a user-pay basis to 35 northern
communities.

Canadian Broadcasting Corporation, Canada’s national
public broadcasting service.

Canadian Radio-television and Telecommunications
Commission, Canada’s broadcasting regulatory agency.

Inuit Broadcasting Corporation, a Native Communications
Society, licensed in 1981 to operate a pan-Arctic Inuktitut-
language television service.

An experimental (interactive video/audio) Anik-B satellite
access project undertaken by the Inuit in the NWT between
the years 1978 and 1981, which helped establish their
credibility as capable television broadcasters.

Member of the Legislative Assembly
Member of Parliament

An experimental Anik-B satellite access project similar to
the Inukshuk project that took place in northern Quebec.

Northern Broadcasting Policy
Native Communications Society

New Democratic Party, one of Canada’s three larger
political parties.

Northern Native Broadcast Access Program, a Secretary of
State broadcasting support program, which began in 1983
as an implementation vehicle for the Northern Broadcasting
Policy. NNBAP initially provided funding to 13 regional
Native Communications Societies to produce five hours of
native-language television and 20 hours of radio per week.
It has subsequently been cut back, but still supports the
broadcasting infrastructure for most native-perspective
broadcasting in Canada’s North.

Northwest Territories

Tagramiut Nipingat Incorporated, a northern Quebec Inuit-
controlled Native Communications Society that produces
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and broadcasts radio and television programming to
northern Quebec residents.

TVNC Television Northern Canada, a consortium of six northern
Aboriginal broadcasters, the NWT government, and Yukon
College, which will control a dedicated northern satellite
transponder to distribute native programming across the
North. It is expected to begin operations in January 1992.

ABBREVIATIONS

c. chapter
RISIE. Revised Statutes of Canada
S.C. Statutes of Canada

s(s). section(s)

NOTES
This study was completed in May 1991.

I would like to thank all the “Northerners” (in the North and South) who gener-
ously donated their time and hospitality in helping me to gather the informa-
tion for this analysis. In particular, I would like to thank Fred Fletcher for his
patience and support in helping me complete this study, and Kathleen McBride,
at the RCERPF office, who cheerfully and immediately responded to all of my
requests for documentation. I would also like to thank the CBC Northern Service
management in Ottawa and across the North for their cooperation in the comple-
tion of this research, even though it took some time “getting access.” I would
also like to acknowledge Valerie Alia, with whom I conferred frequently during
the preparation of this document, for her intelligent comments and cheerful
spirits. Finally, I would like to acknowledge Richard Ashby for his thorough
assistance in document analysis and for his perseverance during the telephone
interview stage of this study.

1. This study deals explicitly with problems and suggested resolutions within
the NWT and northern Quebec, two representative Canadian regions which
most directly experience the difficulties of transportation and communica-
tion during a federal election. It does not deal with the Yukon, which is
addressed in the work of Valerie Alia (in Volume 9 on Aboriginal issues).
Her study emphasizes Aboriginal participation and media coverage. Nor
does my study elaborate details of the situation in the northern parts of the
provinces, with the exception of Quebec, where the CBC Northern Service
Quebec operates. This is because the northern parts of the other provinces
do not comprise the target regional audience of CBC Northern Services,
despite the fact that they experience similar problems of communications
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and transportation during federal elections. This essentially means that
candidates from northern parts of the provinces have to follow the same
methods of accessing advertising on CBC national air time as would someone
living in Toronto. There is a case to be made, based on testimony to the
Commission during the Thompson and Saskatoon hearings, that the northern
parts of the provinces should be considered exceptions and should benefit
from the restructuring of election advertising procedures which I suggest in
this study.

. Although northern Quebec boundary issues are important, they are not
particularly pertinent to this study. Some election impact media research in
northern Quebec was undertaken, but was very limited in scope and not
very informative, due to the fact that there were no complaints about media
services registered from this region.

. Interestingly, CBC Northern Service broadcasting spills over into the northern
parts of many provinces, even though these are not their target audiences.
In a recent note to me, Brian Cousins, Regional Director, CBC Northern
Service, described the CBC Northern Service’s audience reach within the
northern parts of the provinces:

With respect to television, 100 000-plus people in northern and inte-
rior British Columbia receive CBC North. Fortunately for them, our
western CBC North feed includes regional news from CBC Vancouver.
There are also about 7 or 8 communities in northern Alberta and
Saskatchewan which receive CBC North television because extension
of our provincial microwave networks in those provinces would be
too costly. In addition, there are a few communities in northern
Manitoba and northern Ontario which receive CBC’s Montreal English
television service via satellite for the same reason. Two or three northern
Ontario communities have been using CBC North but are likely to
switch to the Montreal feed.

Northern Service radio serves Atlin and Cassiar in northern BC
from Whitehorse and Fort Chipewyan in northern Alberta from
Yellowknife.

Nunavik communities receive most of their CBC programming
from our Iqaluit station including a daily hour long program origi-
nating in our Kuujjuaq bureau.

Except for the above, CBC regional offices in Vancouver, Edmonton,
Regina (La Ronge), Winnipeg (Thompson), Toronto (Thunder Bay and
Sudbury), Montreal and St. John’s (Happy Valley) are responsible for
CBC coverage in their respective northern regions.

As noted in your memo, our region does not provide significant
federal election coverage in the northern parts of the provinces.

Our Igaluit bureau and Montreal production centre provided only
limited reports about campaigns on the northern Quebec constituen-
cies during the last federal election owing, in part, to the fact that
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those constituencies are dominated by “southern” populations. Our
election night coverage from Iqaluit included results from those ridings
which stretch into Nunavik.

Our Yukon station did not provide coverage of northern
BC ridings leaving this to CBC and CTV television from Vancouver,
which did.

Our Yellowknife station provided only occasional election night
reports of the Alberta constituency which includes Fort Chipewyan
as well as the election results for that constituency in the next day’s
morning program. With respect to this riding, our Yellowknife station
anticipates providing a riding and candidate profile prior to the elec-
tion date in co-operation with our Edmonton station. (Brian Cousins,
fax to Lorna Roth, 10 May 1991)

. The Northern Native Broadcasting, Yukon Native Communications Society
was also issued a licence in 1981 to operate a regional radio service.

. In 1983, IBC began broadcasting approximately five hours per week. It
increased its hours between 1983 and 1990 but has had to decrease its air
time since the federal government cut-backs to native broadcasting in March
1990. As of May 1991, IBC was airing 4.5 hours of programming per week.
Television Northern Canada became operational in January 1992. Since then,
and due to increased private funding, IBC has been able to offer an addi-
tional half-hour of overall air time per week.

. The executive director of the OkalaKatiget Communications Society in
Labrador was interviewed for this study despite the fact that Labrador does
not receive CBC Northern Service broadcasting. The decision to interview
Ken Todd was made because of the similarity of circumstances regarding
remoteness and marginalization of local and regional Labrador populations
from mainstream media and political activities.

. The change in the CRTC policy regarding the right of Native Communications
Societies to advertise as well as the operation of Television Northern Canada
readily addresses this complaint. For the next election, all NCSs will be able
to advertise.

. In the 1988 election, of the 6.5 hours allotted to each major broadcaster for
election coverage, the following entitlements were assigned to the major
parties: Conservative — 195 minutes; Liberal — 89 minutes; New Democratic
Party — 67 minutes. The minor parties’ allocations were: Parti Rhinocéros
— seven minutes; Parti Nationaliste du Québec — six minutes; Libertarian
Party of Canada - five minutes; Green Party of Canada - four minutes;
Confederation of Regions Western Party — four minutes; Party for the
Commonwealth of Canada — four minutes. All other parties — Social Credit,
Communist, Christian Heritage, Western Canada Concept, Reform, Canada,
Student, and Western Independence — received three minutes each (CRTC
1988a).
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INTERVIEWS

CBC Northern Service

Aubin, Suzanne, Acting Area Manager, Northern Quebec Service Office
(Montreal).

Awa, Simon, Operations Manager, Eastern Arctic (Iqaluit) Office.

Boyles, Jim, Area Manager, Yukon Office.

Cousins, Brian, Regional Director, Ottawa Office.

Cutler, Fran, Radio Program Director, Ottawa Office.

Kusagak, Josie, Area Manager, Kivalliq (Rankin Inlet) Office.

Mackie, Craig, Area Manager, Yellowknife Office.

McNaughton, Dave, Acting Area Manager, Western Arctic (Inuvik) Office.

Nayle, Peter, Area Manager, Eastern Arctic (Iqaluit) Office.

Wilson, Marie, Director of Television, Yellowknife Office.

Native Communications Societies

Goose, Louie, Inuvialuit Native Communications Society.

Gunn, Linda, Inuit Broadcasting Corporation.

Gyberson, Gerry, Television Northern Canada Coordinator.

Hervieux, Bernard, Société de Communication Atikamekw Montagnais.

Kane, Ken, Northern Native Broadcasting, Yukon.

Kuptama, Rosemary, former president, Inuit Broadcasting Corporation.

Longchap, John, James Bay Cree Native Communications Society.

MacQuarrie, Catherine, Native Communications Society of the Western
Northwest Territories.

Todd, Ken, OkalaKatiget Society.

Parliament of Canada

Anawak, Jack, member of Parliament, Nunatsiaq riding.
Blondin, Ethel, member of Parliament, Western Arctic.
Marchand, Len, Senator.

In the Western Arctic

Barkley, Dorothy, Liberal party organizer, Western Arctic riding.

Cotterill, Ewen, Liberal party organizer, Western Arctic riding.

Crass, Peter, director of television and radio, Government of the Northwest
Territories.

Gilday, Dave, Assistant Deputy Minister, Communications and Culture,
NWT.

Hauser, Don, Sales Manager, CJCD radio station.

Lake, Ricki, New Democratic Party organizer.

MacQuarrie, Bob, teacher, election consultant.

McMahon, Pat, Mayor of Yellowknife.

Nerysoo, Richard, Speaker of the Legislative Assembly, NWT Council.

Pepper, Mary, President, New Democratic Party, Western Arctic.

Porter, Dave, Deputy Minister of Communications and Culture, NWT.

Sorenson, Linda, campaign manager for Ethel Blondin, 1988 election.

Spitzer, Elouise, lawyer.
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Stevens, Sam, Administrator, NWT Justice of the Peace program.
Vertes, John, President, Progressive Conservative party, NWT.

Walsh, Wayne, President, Young Liberals of the Northwest Territories.
Whipp, Steven, New Democratic Party organizer.

In Nunatsiaq

Bell, Jim, copy editor, Nunatsiaq News.

Coman, Fred, campaign manager for Bryan Pearson, Progressive
Conservative candidate, 1988.

Coman, Mickey, campaign manager for Bryan Pearson, Progressive
Conservative candidate, 1988.

Cunningham, Duncan, Baffin Regional Inuit Association.

Harper, Kenn, author and Northern historian.

Ittinuar, Peter, CBC-Rankin Inlet; former MP, Nunatsiaq riding.

Kilabuk, Meeka, Baffin Regional Council.

Kinnear, Cherie, Iqaluit Chamber of Commerce.

Kusagak, Peter, New Democratic Party candidate, 1988 election.

Mongeau, Ron, President, New Democratic Party, Nunatsiaq riding.

Ookpik, Abe, former MLA, NWT council.

Parent, Gilles, Chamber of Commerce, Iqaluit.

Rennie, Gordon, manager, Northern Store, Iqaluit.

Rose, Burt, Director, Arctic College, Iqaluit campus.

Spence, Matthew, Editor-in-chief, Nunatsiag News.

Woodhouse, Al, Liberal party organizer.
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