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T{E ROYAL COMMISSION on Electoral Reform and Party Financing
was established in November 1989. Our mandate was to inquire into
and report on the appropriate principles and process that should gov-
ern the election of members of the House of Commons and the financ-
ing of political parties and candidates’ campaigns. To conduct such a
comprehensive examination of Canada’s electoral system, we held
extensive public consultations and developed a research program
designed to ensure that our recommendations would be guided by an
independent foundation of empirical inquiry and analysis.

The Commission’s in-depth review of the electoral system was the
first of its kind in Canada’s history of electoral democracy. It was dic-
tated largely by the major constitutional, social and technological
changes of the past several decades, which have transformed Canadian
society, and their concomitant influence on Canadians’ expectations
of the political process itself. In particular, the adoption in 1982 of the
Canadian Charter of Rights and Freedoms has heightened Canadians’
awareness of their democratic and political rights and of the way they
are served by the electoral system.

The importance of electoral reform cannot be overemphasized. As
the Commission’s work proceeded, Canadians became increasingly
preoccupied with constitutional issues that have the potential to change
the nature of Confederation. No matter what their beliefs or political
allegiances in this continuing debate, Canadians agree that constitutional
change must be achieved in the context of fair and democratic pro-
cesses. We cannot complacently assume that our current electoral
process will always meet this standard or that it leaves no room for
improvement. Parliament and the national government must be seen
as legitimate; electoral reform can both enhance the stature of national
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political institutions and reinforce their ability to define the future of our
country in ways that command Canadians’ respect and confidence and
promote the national interest.

In carrying out our mandate, we remained mindful of the impor-
tance of protecting our democratic heritage, while at the same time bal-
ancing it against the emerging values that are injecting a new dynamic
into the electoral system. If our system is to reflect the realities of
Canadian political life, then reform requires more than mere tinkering
with electoral laws and practices.

Our broad mandate challenged us to explore a full range of options.
We commissioned more than 100 research studies, to be published in
a 23-volume collection. In the belief that our electoral laws must meas-
ure up to the very best contemporary practice, we examined election-
related laws and processes in all of our provinces and territories and
studied comparable legislation and processes in established democra-
cies around the world. This unprecedented array of empirical study
and expert opinion made a vital contribution to our deliberations. We
made every effort to ensure that the research was both intellectually
rigorous and of practical value. All studies were subjected to peer
review, and many of the authors discussed their preliminary findings
with members of the political and academic communities at national
symposiums on major aspects of the electoral system.

The Commission placed the research program under the able and
inspired direction of Dr. Peter Aucoin, Professor of Political Science
and Public Administration at Dalhousie University. We are confident
that the efforts of Dr. Aucoin, together with those of the research coor-
dinators and scholars whose work appears in this and other volumes,
will continue to be of value to historians, political scientists, parlia-
mentarians and policy makers, as well as to thoughtful Canadians and
the international community.

Along with the other Commissioners, I extend my sincere grati-
tude to the entire Commission staff for their dedication and commitment.
I also wish to thank the many people who participated in our sympo-
siums for their valuable contributions, as well as the members of the
research and practitioners” advisory groups whose counsel significantly
aided our undertaking.

ALY K/&_}
Pierre Lortie
Chairman
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THE ROYAL COMMISSION’s research program constituted a compre-
hensive and detailed examination of the Canadian electoral process.
The scope of the research, undertaken to assist Commissioners in their
deliberations, was dictated by the broad mandate given to the
Commission.

The objective of the research program was to provide
Commissioners with a full account of the factors that have shaped our
electoral democracy. This dictated, first and foremost, a focus on fed-
eral electoral law, but our inquiries also extended to the Canadian con-
stitution, including the institutions of parliamentary government, the
practices of political parties, the mass media and nonpartisan political
organizations, as well as the decision-making role of the courts with
respect to the constitutional rights of citizens. Throughout, our research
sought to introduce a historical perspective in order to place the con-
temporary experience within the Canadian political tradition.

We recognized that neither our consideration of the factors shap-
ing Canadian electoral democracy nor our assessment of reform
proposals would be as complete as necessary if we failed to examine
the experiences of Canadian provinces and territories and of other
democracies. Our research program thus emphasized comparative
dimensions in relation to the major subjects of inquiry.

Our research program involved, in addition to the work of the
Commission’s research coordinators, analysts and support staff, over
200 specialists from 28 universities in Canada, from the private sector
and, in a number of cases, from abroad. Specialists in political science
constituted the majority of our researchers, but specialists in law,
economics, management, computer sciences, ethics, sociology and
communications, among other disciplines, were also involved.
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In addition to the preparation of research studies for the
Commission, our research program included a series of research sem-
inars, symposiums and workshops. These meetings brought together
the Commissioners, researchers, representatives from the political par-
ties, media personnel and others with practical experience in political
parties, electoral politics and public affairs. These meetings provided
not only a forum for discussion of the various subjects of the
Commission’s mandate, but also an opportunity for our research to be
assessed by those with an intimate knowledge of the world of politi-
cal practice.

These public reviews of our research were complemented
by internal and external assessments of each research report by per-
sons qualified in the area; such assessments were completed prior to our
decision to publish any study in the series of research volumes.

The Research Branch of the Commission was divided into several
areas, with the individual research projects in each area assigned to the
research coordinators as follows:

F. Leslie Seidle Political Party and Election Finance

Herman Bakvis Political Parties

Kathy Megyery Women, Ethno-Cultural Groups
and Youth

David Small Redistribution; Electoral Boundaries;
Voter Registration

Janet Hiebert Party Ethics

Michael Cassidy Democratic Rights; Election
Administration

Robert A. Milen Aboriginal Electoral Participation

and Representation

Frederick J. Fletcher Mass Media and Broadcasting in
Elections

David Mac Donald Direct Democracy

(Assistant Research

Coordinator)

These coordinators identified appropriate specialists to undertake
research, managed the projects and prepared them for publication.
They also organized the seminars, symposiums and workshops in their
research areas and were responsible for preparing presentations and
briefings to help the Commission in its deliberations and decision mak-
ing. Finally, they participated in drafting the Final Report of the
Commission.
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On behalf of the Commission, I welcome the opportunity to thank
the following for their generous assistance in producing these research
studies — a project that required the talents of many individuals.

In performing their duties, the research coordinators made a notable
contribution to the work of the Commission. Despite the pressures of
tight deadlines, they worked with unfailing good humour and the
utmost congeniality. I thank all of them for their consistent support and
cooperation.

In particular, I wish to express my gratitude to Leslie Seidle, senior
research coordinator, who supervised our research analysts and support
staff in Ottawa. His diligence, commitment and professionalism not
only set high standards, but also proved contagious. I am grateful to
Kathy Megyery, who performed a similar function in Montreal with
equal aplomb and skill. Her enthusiasm and dedication inspired us all.

On behalf of the research coordinators and myself, I wish to thank
our research analysts: Daniel Arsenault, Eric Bertram, Cécile Boucher,
Peter Constantinou, Yves Denoncourt, David Docherty, Luc Dumont,
Jane Dunlop, Scott Evans, Véronique Garneau, Keith Heintzman, Paul
Holmes, Hugh Mellon, Cheryl D. Mitchell, Donald Padget, Alain
Pelletier, Dominique Tremblay and Lisa Young. The Research Branch
was strengthened by their ability to carry out research in a wide vari-
ety of areas, their intellectual curiosity and their team spirit.

The work of the research coordinators and analysts was greatly facil-
itated by the professional skills and invaluable cooperation of Research
Branch staff members: Paulette LeBlanc, who, as administrative assis-
tant, managed the flow of research projects; Hélene Leroux, secretary
to the research coordinators, who produced briefing material for the
Commissioners and who, with Lori Nazar, assumed responsibility for
monitoring the progress of research projects in the latter stages of our
work; Kathleen McBride and her assistant Natalie Brose, who created
and maintained the database of briefs and hearings transcripts; and
Richard Herold and his assistant Susan Dancause, who were responsi-
ble for our research library. Jacinthe Séguin and Cathy Tucker also deserve
thanks — in addition to their duties as receptionists, they assisted in a
variety of ways to help us meet deadlines.

We were extremely fortunate to obtain the research services of first-
class specialists from the academic and private sectors. Their contri-
butions are found in this and the other 22 published research volumes.
We thank them for the quality of their work and for their willingness
to contribute and to meet our tight deadlines.

Our research program also benefited from the counsel of Jean-Marc
Hamel, Special Adviser to the Chairman of the Commission and former
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Chief Electoral Officer of Canada, whose knowledge and experience
proved invaluable.

In addition, numerous specialists assessed our research studies.
Their assessments not only improved the quality of our
published studies, but also provided us with much-needed advice on
many issues. In particular, we wish to single out professors Donald
Blake, Janine Brodie, Alan Cairns, Kenneth Carty, John Courtney, Peter
Desbarats, Jane Jenson, Richard Johnston, Vincent Lemieux, Terry
Morley and Joseph Wearing, as well as Ms. Beth Symes.

Producing such a large number of studies in less than a year requires
a mastery of the skills and logistics of publishing. We were fortunate to
be able to count on the Commission’s Director of Communications,
Richard Rochefort, and Assistant Director, Héléne Papineau. They were
ably supported by the Communications staff: Patricia Burden, Louise
Dagenais, Caroline Field, Claudine Labelle, France Langlois, Lorraine
Maheux, Ruth McVeigh, Chantal Morissette, Sylvie Patry, Jacques Poitras
and Claudette Rouleau-O’Toole.

To bring the project to fruition, the Commission also called on spe-
cialized contractors. We are deeply grateful for the services of Ann
McCoomb (references and fact checking); Marthe Lemery, Pierre
Chagnon and the staff of Communications Com’ga (French quality con-
trol); Norman Bloom, Pamela Riseborough and associates of B&B
Editorial Consulting (English adaptation and quality control); and Mado
Reid (French production). Al Albania and his staff at Acart Graphics
designed the studies and produced some 2 400 tables and figures.

The Commission’s research reports constitute Canada’s largest
publishing project of 1991. Successful completion of the project required
close cooperation between the public and private sectors. In the pub-
lic sector, we especially acknowledge the excellent service of the Privy
Council unit of the Translation Bureau, Department of the Secretary of
State of Canada, under the direction of Michel Parent, and our contacts
Ruth Steele and Terry Denovan of the Canada Communication Group,
Department of Supply and Services.

The Commission’s co-publisher for the research studies was
Dundurn Press of Toronto, whose exceptional service is gratefully
acknowledged. Wilson & Lafleur of Montreal, working with the Centre
de Documentation Juridique du Québec, did equally admirable work
in preparing the French version of the studies.

Teams of editors, copy editors and proofreaders worked diligently
under stringent deadlines with the Commission and the publishers
to prepare some 20 000 pages of manuscript for design, typesetting
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and printing. The work of these individuals, whose names are listed
elsewhere in this volume, was greatly appreciated.

Our acknowledgements extend to the contributions of the
Commission’s Executive Director, Guy Goulard, and the administra-
tion and executive support teams: Maurice Lacasse, Denis Lafrance
and Steve Tremblay (finance); Thérése Lacasse and Mary Guy-Shea
(personnel); Cécile Desforges (assistant to the Executive Director); Marie
Dionne (administration); Anna Bevilacqua (records); and support staff
members Michelle Bélanger, Roch Langlois, Michel Lauzon, Jean
Mathieu, David McKay and Pierrette McMurtie, as well as Denise
Miquelon and Christiane Séguin of the Montreal office.

A special debt of gratitude is owed to Marléne Girard, assistant to
the Chairman. Her ability to supervise the logistics of the Commission’s
work amid the tight schedules of the Chairman and Commissioners
contributed greatly to the completion of our task.

I also wish to express my deep gratitude to my own secretary, Liette
Simard. Her superb administrative skills and great patience brought
much-appreciated order to my penchant for the chaotic workstyle of
academe. She also assumed responsibility for the administrative coor-
dination of revisions to the final drafts of volumes 1 and 2 of the
Commission’s Final Report. I owe much to her efforts and assistance.

Finally, on behalf of the research coordinators and myself,
I wish to thank the Chairman, Pierre Lortie, the members of the
Commission, Pierre Fortier, Robert Gabor, William Knight and Lucie
Pépin, and former members Elwood Cowley and Senator Donald Oliver.
We are honoured to have worked with such an eminent and thought-
ful group of Canadians, and we have benefited immensely from their
knowledge and experience. In particular, we wish to acknowledge the
creativity, intellectual rigour and energy our Chairman brought to our
task. His unparalleled capacity to challenge, to bring out the best in us,
was indeed inspiring.

Peter Aucoin
Director of Research
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TWENTY—FIVE YEARS ago, following a review of the costs of election
campaigns, the pattern of party finance and related issues, the
Committee on Election Expenses (Barbeau Committee) issued its report.
The Committee’s conclusions provided the basis for the 1974 Election
Expenses Act, which led to what was then considered Canada’s most
comprehensive regulatory framework for party and election finance. The
main elements of the 1974 reforms were: limits on the election expenses
of registered political parties and candidates; disclosure of parties” and
candidates’ revenue and spending; and public funding through post-
election reimbursements to parties and candidates, as well as an income
tax credit for contributions to either.

While amendments in 1977 and 1983 did not alter the main lines of
the federal regulatory framework, developments during the past
15 years or so have led to calls for an assessment of its operation and
effects. Some have asked whether the objectives on which the 1974
legislation was based are still being met — or, indeed, remain valid. A
number of factors account for this, among them changes in party and
campaign management techniques, the implications of the adoption of
the Canadian Charter of Rights and Freedoms in 1982, the role of interest
groups in elections and developments in the regulation of political
finance at the provincial level.

The Royal Commission on Electoral Reform and Party Financing
was mandated to consider, among other issues, “the appropriate prin-
ciples and process that should govern ... the financing of political par-
ties and of candidates” campaigns, including ... the means by which
political parties should be funded, the provision of funds to political
parties from any source, the limits on such funding and the uses
to which such funds ought, or ought not, to be put.” To assist it in
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carrying out these aspects of its mandate, an extensive series of research
studies on party and election finance was undertaken by members of
the academic profession, consultants and research analysts employed
by the Commission. The principal studies are published in this volume
and the four others in this research area.

The research projects in the party and election finance area were
intended to assist the Commission in taking decisions on a number of
issues at the heart of its mandate. In this regard, the studies in these
five volumes are relevant to three of the six objectives of electoral reform
referred to in Volume 1, chapter 1 of the Final Report: promoting fair-
ness in the electoral process; strengthening the parties as primary polit-
ical organizations; and enhancing public confidence in the integrity of
the electoral process. These studies canvass issues relevant to these
objectives, draw on comparative experience (both within Canada and
elsewhere) and discuss possible reforms. In so doing, they address fun-
damental questions such as how to circumscribe the influence of money
in politics; how to encourage greater participation in the financing of
parties and candidates and in the electoral process, including the nom-
ination stage; how to ensure a high degree of transparency in relation
to political finance; and whether and in what ways public funding
should be part of the system.

In considering possible reforms, the Commission looked at devel-
opments in this area at the provincial level (see Volume 3 of the Research
Studies) and in other democracies. This volume includes four research
studies on political finance and its regulation in the United States and
Western Europe. Additional comparative work was carried out by
Commission analysts; four research notes (on Great Britain, France, the
Federal Republic of Germany and Australia) are to be published as part
of the Commission’s Working Papers.

The first study in this volume, “The Regulation of Election Finance
in the United States and Proposals for Reform” by Herbert Alexander,
traces the evolution of the American federal regulatory framework since
the early 1970s. He describes the framework as a hybrid: the highly reg-
ulated presidential campaign structure (with spending limits and pub-
lic funding) contrasts with the congressional regimen (where, apart from
disclosure and contribution limits, in Professor Alexander’s words, “the
political equivalent of the free market reigns”). The study surveys major
issues in debate in the United States and recent legislative proposals.
There is also a discussion of the relatively comprehensive regulatory
approach adopted by New Jersey, Minnesota and New York City.

Robert Mutch, in his study “The Evolution of Campaign Finance
Regulation in the United States and Canada,”charts the development of
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federal legislation in the two countries, starting early this century. He con-
cludes that scandal has been the most important factor in prompting
reform in this area and discusses how scandals in the United States have
influenced Canadian lawmakers. The concluding section of Dr. Mutch’s
study analyses the impact of judicial review in the two countries, par-
ticularly the Buckley and National Citizens’ Coalition decisions.

In “Innovation and Equity: The Impact of Public Funding,” Jane
Jenson draws on Western European experience as a basis for her cri-
tique of public funding for Canadian federal parties and candidates.
In her view, the Canadian system discourages pluralism and access
because of the procedures for party registration and the thresholds for
access to public funding; rewards fund-raising and spending more than
the ability to gain votes; and is unduly focused on “the electoral
moment.” She proposes several options intended to foster greater fair-
ness and strengthen political parties as “a crucial bridge between the
citizen and the state.”

Michael Pinto-Duschinsky’s study, “The Party Foundations and
Political Finance in Germany,” describes the origins and activities of
the Stiftungen, each of which is legally independent but linked in prac-
tice with one of the political parties represented in the Bundestag. As
a major element of public funding of the political process, government
funding of the foundations currently accounts for some 97 percent of
their income. The study indicates that the foundations have been rela-
tively successful in promoting participation and party membership,
fostering effective party research and organization, and securing fair-
ness. At the same time, as Dr. Pinto-Duschinsky notes, the role of the
foundations within the broader system of German political finance is
sometimes criticized.

The Commission owes a considerable debt of gratitude to the
researchers who agreed to undertake the studies in this area. Through
their dedication and professionalism, their responsiveness to the
Commission’s priorities and their cooperation in meeting deadlines,
all those whose work appears in these volumes have contributed greatly
to the research program. A number of the researchers presented their
findings at Commission seminars and/or meetings. We valued their
participation on these occasions, as well as their willingness to respond
to a range of questions and requests for information, particularly dur-
ing the period when the Commission’s Final Report was being pre-
pared. I would also like to express my personal gratitude to Peter
Aucoin, whose suggestions and counsel helped in so many ways as
these research studies were planned, discussed and carried forward
for publication.
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The Commission’s publication program reflects the central role
research played in the work of the Royal Commission on Electoral
Reform and Party Financing. It is hoped these studies will illuminate
debate on the Commission’s recommendations and, in so doing, help
chart the way to a modern and responsive regulatory framework for
party and election finance that will bolster electoral democracy in Canada.

F. Leslie Seidle
Senior Research Coordinator
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THE REGULATION
OF ELECTION FINANCE
IN THE UINITED STATES

AND PROPOSALS

FOR REFORM

a4

Herbert E. Alexander

THROUGHOUT THE PAST generation, the integrity of the electoral pro-
cess has been an issue in both the United States and Canada. The result
has been simultaneous efforts to regulate the financing of the electoral
systems of the two countries.

Inboth nations, efforts to reform have been closely connected with
scandals but also associated with a fear that the increasingly television-
oriented nature of campaigns was pricing candidates or parties out of
the political arena. These issues, in turn, led directly to major campaign
finance legislation in the United States and Canada during the 1970s:
The U.s. Congress enacted no fewer than five significant campaign laws
during that decade, while the Canadian Parliament in 1974 approved
the sweeping Election Expenses Act.

And today, both the U.S. and Canadian legislatures are contem-
plating major overhauls of their respective campaign laws amid the
realization that existing statutes have produced some unforeseen and
unintended consequences in their respective electoral systems.

Despite such parallels, however, it must be emphasized that the
U.S. and Canadian experiences with campaign reform are not inter-
changeable. Foremost among the reasons is that the United States lacks
a Canadian-style, party-oriented type of politics. In fact, the U.S. reforms
of the 1970s tended to weaken the power of the political parties — so
much so that some critics blame those laws for the brand of interest-
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group politics now omnipresent at both the federal and state levels.

As in Great Britain, Canada’s parliamentary system features a
highly centralized party structure, and the important functions of fiscal
coordination and distribution of money during elections rest largely
with party committees. U.S. politics, on the other hand, centres on can-
didates, not parties. Money is most often contributed to candidates
and their personal campaign committees, and political parties must
compete with candidates for the available dollars. Campaign strategies
and tactics, particularly since the advent of radio and television, tend
to project a candidate’s personality; in many instances, party
identification is downplayed or even totally ignored.

Any preface to a study of the federal political finance system in the
United States also must underscore the fact that the Congress has been
merely one of several players in determining how the system works.
While Congress has drafted the laws and presidents have signed them,
their actual implementation has been shaped by the interpretations of
regulatory agencies and the courts, to say nothing of savvy election
lawyers and political operatives constantly looking for innovative ways
to avoid the law or to interpret it favourably.

For example, while Congress in 1974 loosened restrictions on the
formation of political action committees, or PACs, it was an opinion
handed down by the Federal Election Commission (FEC) in 1975 that
prompted a dramatic increase in the number of corporate PACs. And
the growth of these controversial groups was further accelerated in
1976, when the U.S. Supreme Court ruled that mandatory ceilings on
spending in congressional campaigns violated the First Amendment
to the U.S. Constitution.! The result is that, today, reform efforts are
being fueled in large part by concern over the increasing dependence
on PACs to fund congressional campaigns.

The constant testing of the legal parameters of U.S. campaign finance
law has produced a regulatory system that can best be described as a
hybrid. On one hand, there is the presidential campaign structure, a
highly regulated system in which candidates receive significant amounts
of public funding in return for agreeing voluntarily to expenditure ceil-
ings and limits on the use of their personal wealth. On the other hand,
there is the congressional regimen, where — like the presidential sys-
tem — candidates must disclose receipts and expenditures and abide
by limits on contributions from individuals, PACs and political parties.
Other than that, however, the political equivalent of the free market
reigns in congressional races as a result of the 1976 Supreme Court
ruling coupled with the unwillingness of the Congress to enact
public financing and spending limits for campaigns for the Senate and
the House.
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The difference in the regulatory structures of presidential and con-
gressional campaigns naturally has produced substantial variation in
the issues confronting each system. It also has prompted reformers and
their legislative allies to push to narrow those differences — by seeking
to enact public financing and to impose constitutionally acceptable
restrictions on congressional campaigns. The problems bedevilling the
operation of U.S. campaign finance laws and the proposals to resolve
them are a central focus of this study.

First, however, a short history is necessary to show how the current
situation evolved.

HISTORY

The decade of the 1970s saw the most sweeping changes in federal elec-
tion statutes since the Progressive Era more than 60 years earlier. As
mentioned, five major campaign finance laws were passed by Congress
before the decade was out: the Federal Election Campaign Act of 1971 and
the FECA Amendments of 1974, 1976 and 1979 as well as the Revenue Act
of 1971. While this surge of activity is often associated with the Watergate
scandal of the early 1970s, it should be noted that two of these laws —
the basic Federal Election Campaign Act and the Revenue Act — were
enacted by Congress almost six months prior to the genesis of that
scandal in mid-1972.

Prologue: 1925-71
The Federal Election Campaign Act replaced a statute that had been on
the books more than 45 years: the Federal Corrupt Practices Act of 1925.
That law, passed in response to the “Teapot Dome” scandal of the early
1920s, was, in turn, a codification of several campaign reform laws
enacted in the 1907-11 period at the height of the Progressive Era.

Whatever the intentions of its framers, the Federal Corrupt Practices
Act was notable mainly for its ineffectiveness during the years follow-
ing its enactment. The law contained limits on spending in congres-
sional races that were so unrealistically low that they were simply
ignored by federal regulators as well as by candidates. The statute also
required disclosure of campaign spending by candidates for Congress
(presidential aspirants were not covered). However, it was so imprecisely
worded that many candidates chose to interpret it as requiring disclo-
sure of only their personal expenditures and thereby reported only a frac-
tion of their actual campaign costs.

In 1940, Congress supplemented the Federal Corrupt Practices Act
with a provision in the so-called Hatch Act limiting to $5 000 per year
contributions by individuals to a federal candidate or campaign
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committee. This had little effect on restraining large contributors: a can-
didate would simply set up numerous campaign committees, and a
well-endowed contributor could give $5 000 to each.

The pressure for changing this loophole-ridden system began build-
ing after the Second World War and received a major boost when
John F. Kennedy appointed the President’s Commission on Campaign
Costs in late 1961 (President’s Commission 1962). In May 1966,
Kennedy’s successor, Lyndon B. Johnson, called upon Congress to pass
comprehensive campaign finance reform — partly, he said, to deflect
congressional criticism that Democratic Party donors were benefiting
from lucrative federal contracts. “Despite the soaring expense of polit-
ical campaigns, we have done nothing to insure that able men of mod-
est means can undertake elective service unencumbered by debts of
loyalty to wealthy supporters. We have laws dealing with campaign
financing. But they have failed ... They are more loophole than law.
They invite evasion and circumvention. They must be revised.”?

But it was five more years before campaign finance reform was
enacted into law. While reform legislation — belatedly backed by
Johnson — was approved by Congress in 1966, it was suspended by the
Senate a year later amid disagreements over how or whether it should
be implemented.

Federal Election Campaign Act of 1971

Throughout both Canadian and U.S. history, campaign reform laws
almost always have owed their enactment to scandal. “Response to
scandal has been the usual impetus for electoral reform in Canada,
whether it was the Pacific Scandal, the Winnipeg General Strike, or the
FLQ crisis,” Patrick Boyer, a member of the Canadian Parliament, recently
remarked (Canadian Study of Parliament Group 1990, 2). Likewise, the
U.S. reform statutes adopted during the early part of the 20th century
were a direct response to the excesses of the Gilded Age and the Teapot
Dome affair; the Federal Election Campaign Act amendments of the mid-
1970s were Watergate induced.

One of the few exceptions to this historical pattern was the pas-
sage of the original Federal Election Campaign Act of 1971, commonly
known as FECA. Instead of scandal, the legislative impetus was a con-
cern that rapidly rising campaign costs were pricing many candidates
out of the market. According to figures compiled by the Federal
Communications Commission, the amount spent on television and
radio by U.S. political candidates had increased 150 percent between
1956 and 1964. In 1970, the year before the passage of FECA, a study by
the National Committee for an Effective Congress found that in the
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seven largest states where Senate elections were held, 11 of 15 candidates
were millionaires.3

Ironically, FECA was destined to have little or no effect in control-
ling campaign costs. A provision was included that limited candidates
for federal office to 10 cents per voter on “communications media.”
This was replaced by a more comprehensive series of limits in 1974,
which, in turn, were declared unconstitutional by the U.S. Supreme
Court in 1976 (see section below on the Buckley v. Valeo decision).

However, other provisions of the FECA have, over the past two
decades, shed a great deal of light on the ways in which American cam-
paigns are conducted. The Act established a framework for compre-
hensive campaign disclosure for presidential and congressional
candidates, and set an example that state legislatures across the coun-
try were to look to as a model. Today, all 50 states require some form
of campaign finance disclosure for statewide and state legislative can-
didates — and often for local campaigns as well.

Under the provisions of FECA, political committees with $1 000 or
more in receipts or expenditures are required to file regular
reports. This monetary test closed the long-standing loophole in the
Federal Corrupt Practices Act that had required reporting only by those
committees operating in two or more states; this had long allowed
committees operating in just one state to avoid disclosing their receipts
and expenditures.

FECA also required that expenditures and donations of more than
$100 by and to federal candidates and political committees be itemized
and listed for disclosure, including the contributor’s name, address,
occupation, place of business and the date and amount of the contri-
bution. (The 1979 FECA amendments raised the threshold for itemiza-
tion to in excess of $200.) And, in another contrast to the Federal Corrupt
Practices Act, the new law’s disclosure requirements covered primaries
as well as general elections.

Finally, FECA firmly established the principle of both pre- and post-
election disclosure in federal campaign finance. The current FECA filing
schedule (the 1979 FECA amendments made some relatively minor
adjustments to the 1971 law) calls for congressional candidates to file
quarterly reports during an election year and semi-annual reports in the
“off years.”

In addition, office seekers must file reports 12 days before primary
and general elections, and thereafter report last-minute contributions
of $1 000 or more in writing within 48 hours. Like congressional hope-
fuls, presidential aspirants file semi-annually except for a year in which
the presidency is at stake; they then must file monthly if they have
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raised more than $100 000. (This, of course, differs markedly from the
Canadian parliamentary system, in which the uncertain scheduling of
elections and the short duration of campaigns provide obstacles to dis-
closure once the election has been called.)

To collect and monitor the required financial information, the Senate-
passed version of the 1971 law proposed the creation of an indepen-
dent commission to administer and enforce the law. But this proposal
was killed by the House of Representatives, and it would be another
three years before Congress would create such an independent agency.

The episode illustrates the dichotomy between the Senate and the
House on campaign finance reform that persists to this day. It is a split
that transcends partisan affiliations. Many House members represent
relatively homogeneous districts that provide them with “safe seats”;
they are consequently leery of anything that disturbs the electoral sta-
tus quo. On the other hand, members of the Senate — many of whom
represent large, diverse states — are more accustomed to competitive
elections and generally are less fearful of enhancing opportunities for
political challengers.

President Richard M. Nixon signed FECA on 7 February 1972, and
it took effect on 7 April 1972. Ironically, the law was to play a key role
in the Watergate affair that led to Nixon’s resignation two and a half
years later.

Revenue Act of 1971
President Nixon also signed the Revenue Act of 1971 after exacting a
concession from Congress that public financing of presidential elec-
tions would be postponed until after the 1972 election. This saved Nixon,
then seeking his second term, from having to compete under a system
of public financing.

The Revenue Act of 1971 had its origins in the 1966 Long Act (named
for Sen. Russell B. Long, D-Louisiana). The Senate thwarted the imple-
mentation of that Act in 1967. The 1971 law reflected the Long Act in
that it created a Presidential Election Campaign Fund supplied by a $1
“checkoff” on federal income tax returns. But the Revenue Act revised
Long’s original proposal so that the funding would go directly to pres-
idential candidates rather than being funnelled through political par-
ties. The latter proposal had engendered criticism from several legislators
who feared it would place excessive power in the hands of party chair-
persons.*

The income tax checkoff has been a fixture on federal income tax
returns since 1972. Anyone with at least $1 in income tax liability is
permitted to designate that amount ($2 on joint returns) to the
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Presidential Election Campaign Fund. (See “Presidential Campaigns”
section of “Issues for the 1980s” for a discussion of declining taxpayer
participation in the checkoff.)

The Revenue Act of 1971 also provided for a tax credit and tax deduc-
tion to encourage political contributions. However, these incentives
turned out to be short lived. The deduction was raised in 1974 from
$50 to $100 ($200 on a joint return) but was then repealed by the Revenue
Act of 1978. Meanwhile, the tax credit for one-half the amount of con-
tributions up to a limit of $12.50 was raised to $25 ($50 on a joint return)
in 1974 and then to $50 ($100 on a joint return) in 1978 to counterbal-
ance the repeal of the deduction. But the credit was repealed when
Congress overhauled the federal income tax system in 1986. There have
since been numerous calls to reinstate the credit as a means of encour-
aging small donations from individual contributors, much as the
Canadian system seeks to accomplish this by providing tax deductions
for donations of less than $500 Canadian.

FECA Amendments of 1974

The Watergate scandal brought passage of the Federal Election Campaign
Act Amendments of 1974, which represented the most sweeping change
imposed on the interaction between money and politics since the cre-
ation of the American Republic almost 200 years earlier. The 1974 law
continues to have a profound impact on the ways in which today’s fed-
eral election campaigns are conducted.

In July 1973, the Senate passed a bill that put a ceiling on campaign
spending, limited individual contributions and created an indepen-
dent election commission. But, once again, the measure stalled in the
House.

In the spring of 1974, after shutting off a filibuster by southern
Democrats and conservative Republicans, the Senate passed a second
reform bill that combined its 1973 measure with a call for public fund-
ing of congressional as well as presidential elections. Finally, just hours
before Nixon announced his resignation from the presidency on
8 August 1974, the House overwhelmingly passed campaign reform
legislation. But it differed markedly from the Senate bill in that it
provided public financing only for presidential elections. After an often
bitter standoff between House and Senate negotiators that lasted for
weeks, the Senate conceded, and the final bill, signed by President
Gerald R. Ford on 15 October 1974, contained public funding only for
presidential elections.

However, the FECA Amendments of 1974 greatly expanded upon the
Revenue Act of 1971, which had provided grants to presidential
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candidates for the general election only. Included were public match-
ing funds for small private donations raised during the prenomination
period, flat grants to political parties for their national nominating con-
ventions, and large grants to major party presidential nominees to pro-
vide full public financing of general election campaigns. This structure
also contained spending limits on presidential candidates in both the
pre- and post-nomination periods. Coincidentally, the Canadian sys-
tem of spending ceilings and public funding for political parties was
enacted the same year. (See “Presidential Campaigns” in the next sec-
tion for a description of the U.S. public funding structure.)

The presidential financing system, which has operated in the last
four presidential elections beginning in 1976, is one of three major pro-
visions of the FECA Amendments of 1974 still in force today. An inde-
pendent regulatory agency, the Federal Election Commission (FEC), was
formed to collect disclosure reports, administer public financing and
enforce election statutes. But from the outset, some members of Congress
clearly did not want the commission to exercise much independence
when it came to regulating congressional elections. The FEC was struc-
tured originally so that four of its six members were appointees of the
House and Senate. When this scheme was rejected by the Supreme
Court (see the following section on Buckley v. Valeo), Congress responded
by further circumscribing the FEC’s power.

The other major part of the 1974 law still in effect sharply curtailed
the role of that long-time fixture of American politics — the large con-
tributor. In contrast to the millions of dollars contributed by men such
as insurance magnate Clement Stone and the hundreds of thousands
by General Motors heir Stewart Mott during the 1972 campaign, indi-
viduals were barred from giving a presidential or congressional can-
didate more than $1 000 per election. They also were not permitted to
exceed an annual aggregate ceiling of $25 000 for contributions to all fed-
eral candidates and committees (see table 1.1).

If the FECA Amendments of 1974 shut off one major source of cam-
paign cash, they spurred the growth of another: the political action
committee, or PAC. In that respect, the 1974 law provides an example
of campaign reform’s law of unforeseen consequences: Given the plu-
ralistic and dynamic nature of the U.S. political system, efforts to solve
one set of problems plaguing the system almost invariably give rise to
another set of problems. As noted earlier, PACs have served to increase
the role of special interests in the political process and have become as
controversial as the individual “fat cats” of yesteryear; however, the
institutionalization of contributions raised through PAC solicitation sys-
tems and PAC special interest pleading linked to lobbying causes more
concern than did the individualistic large contributor of earlier years.
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Table 1.1
Contribution limits
(in dollars)
To national party  To any other
To candidate or committeea committee  Total contributions
Contributions his/her authorized ~ per calendar per calendar per calendar
from: committee year year yeard
Individual 1000 20000 5000 25000
per electionc
Multicandidate 5000 15000 5000 no limit
committeed per election
Party 1000 or 5 000e no limit 5000 no limit
committee per election
Republican or 17 500 to N/A N/A N/A
Democratic Senate candidate
Senatorial per calendar
Campaign com- yearin
mittee, or the which candidate
national party seeks election
committee, or a
combination of both
Any other 1000 20 000 5000 no limit
committee or per election
groupd

Source: Federal Election Commission.

2For purposes of this limit, each of the following is considered a national party committee: a
party’s national committee, the Senate Campaign committees and the National Congressional
committees, provided they are not authorized by any candidate.

bCalendar year extends from January 1 through December 31. Individual contributions made or
earmarked to influence a specific election of a clearly identified candidate are counted as if made
during the year in which the election is held.

°Each of the following elections is considered a separate election: primary election, general elec-
tion, run-off election, special election and party caucus or convention which has authority to select
the nominee.

9A multicandidate committee is any committee with more than 50 contributors which has been reg-
istered for at least six months and, with the exception of state party committees, has made contri-
butions to five or more federal candidates.

eLimit depends on whether or not party committee is a multicandidate committee.

‘Republican and Democratic Senatorial Campaign committees are subject to all other limits appli-
cable to a multicandidate committee.

9Group includes an organization, partnership or group of persons.
N/A = not applicable.

PACs were legal prior to the passage of the 1974 law. But, tradi-
tionally, they were utilized primarily by labour unions, which collected
voluntary political contributions from members and funnelled them
to favoured candidates. While the FECA of 1971 legitimized PACs, the
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blossoming of the corporate PAC can be traced to the 1974 FECA amend-
ments, in which Congress repealed the provision of the 1939-40 Hatch
Act barring corporations and unions that held federal contracts from
forming PACs.

Ironically, it was organized labour that took the lead in lobbying for
the repeal: unions with government contracts to train workers were
concerned that they would have to abolish their PACs unless the law
was changed. But the far more significant impact was to allow many
large corporations with defence contracts to establish PACs. Many of
the largest companies in the United States have since done so.

At the time of the FECA Amendments of 1974, the PAC issue received
far less attention than the series of mandatory spending limits placed
on congressional races. These limits never took effect. They were to be
wiped out little more than a year later by a landmark Supreme Court
ruling.

Buckley v. Valeo: Campaign Reform and the Constitution

In January 1975, a few days after the 1974 law became effective, a suit
was brought contending that the new law violated several rights guar-
anteed by the First Amendment to the U.S. Constitution.’ On 30 January
1976, a little more than a year after the case was filed, the Supreme
Court reversed a U.S. Court of Appeals ruling and found several major
sections of the FECA Amendments of 1974 to be unconstitutional (Buckley
v. Valeo 1976). The decision was to have a significant impact on the reg-
ulation not only of federal elections but also of state and local elections.

In Buckley v. Valeo, the court faced a difficult judicial task: to bal-
ance the First Amendment rights of free speech and free association
against the clear power of the legislature to enact laws to protect the
integrity of the electoral system. The central question was posed by
Justice Potter Stewart during oral arguments: Is money speech and
speech money? Or, stated differently, is an expenditure for speech the
same thing as speech itself, given the expenditures necessary to buy
broadcast time or newspaper space to reach large audiences?

A majority of the court answered the question in the affirmative,
ruling expenditure limits to be a “substantial” restraint on free speech
that could prevent a candidate from making “significant use of the most
effective modes of communication.” Consequently, the Supreme Court
rejected as unconstitutional the mandatory spending limits placed on
presidential and congressional campaigns by the 1974 law. Also thrown
out were restrictions on the amount a candidate could spend using his
or her personal resources. (The 1971 FECA law had limited presidential
and vice-presidential candidates to contributing $50 000 of their own
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money or that of their immediate family; for Senate and House candi-
dates, the thresholds were $35 000 and $25 000, respectively.)

However, the court made a significant exception to this finding: If
a candidate voluntarily accepted public financing, the government
could require him or her to abide by campaign expenditure limits and
other restrictions as a condition of that acceptance. The impact of this
was to preserve the presidential financing structure outlined in the 1974
FECA amendments; during the last four presidential elections, all but
one of the major candidates have taken public funding and abided by
the prescribed limits. But the Buckley decision invalidated the spend-
ing ceilings in congressional races because the 1974 law did not pro-
vide public financing as a means of enticing legislative candidates to
comply voluntarily with the limits.

While eliminating mandatory spending limits, the justices ruled
the other major underpinning of the 1974 FECA amendments — contri-
bution limits - to be constitutional. The court asserted that these rep-
resented only a marginal restriction on a contributor’s First Amendment
rights because “the quantity of communication by the contributor does
not increase perceptibly with the size of his contribution.” In this
instance, the court said that First Amendment considerations were out-
weighed by the possible influence of large contributors on a candidate’s
positions, which, in turn, could lead to real or perceived corruption
once the candidate took office.

Finally, the Supreme Court, while upholding the concept of a bipar-
tisan regulatory commission to administer campaign finance laws,
ruled the nomination procedure of the new Federal Election Commission
to be unconstitutional. The court said that the requirement in the 1974
FECA amendments that four of the six commission members be
appointed by Congress represented an attempt by the legislative branch
to assume powers reserved for the President. The need for Congress
to reconstitute the FEC to meet the court’s objections opened the way for
the third debate over federal campaign finance law within five years.

FECA Amendments of 1976

The 1976 FECA amendments were designed to conform the law to the
Buckley decision. That decision, in fact, gave Congress 30 days to trans-
form the Federal Election Commission into a body entirely appointed
by the president. President Ford wanted legislation that would simply
remedy the FEC’s constitutional flaws, and he argued against Congress
reopening the entire campaign finance reform debate. He did not get
his wish, as Congress undertook significant revisions dealing with the
FEC’s powers. A highly partisan clash over PACs ensued as labour,
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alarmed at a FEC decision favourable to the growth of corporate PACs,
sought to limit the fund-raising ability of such committees.

The FEC, formally organized in April 1975, was created to central-
ize the administrative and enforcement functions that had been divided
between three different congressional offices in the FECA legislation in
1971. From the outset, there was apparent potential for conflict between
the new commissioners’ ties to Capitol Hill and their responsibility for
impartial handling of campaign finance issues involving Congress:
under the procedure ultimately ruled unconstitutional by the Supreme
Court in 1976, four of the first six appointments to the commission were
former U.S. House members.

Nonetheless, conflict soon erupted between some powerful mem-
bers of Congress and their ex-colleagues on the Commission. In fact,
Congress rejected the first two regulations proposed by the FEC.®

Meanwhile, in November 1975, barely two months before the Buckley
decision, the FEC issued advisory opinion (AO) 1975-23 in the so-called
SunPAC case. In a 4-2 decision, the FEC ruled that SunPAC, the Sun Oil
Co.’s political action committee, could use corporate funds to solicit
voluntary political contributions from employees and stockholders.
Reassured by the FEC about the legal validity of corporate PACs, the
business community soon recognized their potential as a means of com-
peting with labour unions for political influence. Consequently, in the
six months following the SunPAC decision, the number of corporate
PACs more than doubled.

Labour, which had badly miscalculated how much the FECA
Amendments of 1974 would benefit corporate PACs, counter-attacked
when the FECA Amendments of 1976 reached the floor of Congress.
Angered by FEC’s SunPAC opinion, labour lined up behind a Democratic
Party proposal under which companies would be allowed to solicit PAC
contributions only from stockholders and “executive or administrative
personnel.”

But the Republicans, who saw in corporate PACs a major new ide-
ological and financial ally, rushed to their defence, arguing that the
Democrats’ proposal would tip the “partisan advantage” towards
labour. President Ford hinted at a veto if the restrictions on corporate
PACs remained in the Bill. Ultimately, a compromise was reached under
which corporate PACs were permitted to seek contributions from all
company employees, by mail, twice a year. Although the restrictions
hardly pleased business interests, they did little to impede the contin-
uing growth of corporate and trade association PACs during the decade
that followed.

The 1976 PAC debate also provided another lesson in campaign
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finance reform’s law of unforeseen consequences. While the Republicans
viewed corporate and trade association PACs as their natural allies,
many of these PACs turned out to be far more pragmatic than ideolog-
ical in their choice of candidates: a substantial portion of their dona-
tions were directed to Democrats in the years to come. This increasingly
angered the Republicans as time went on, and, little more than a decade
after the 1976 FECA amendments, a Republican president and Grand
Old Party (GOP) congressional leaders were advocating an outright abo-
lition of PACs. (See “Congressional Campaigns” in the next section for
discussion of the PAC issue.)

To meet the constitutional objections raised by the Supreme Court,
the 1976 FECA amendments also reconstituted the FEC as a six-member
body appointed by the president and subject to confirmation by the
Senate. Having lost the ability to directly appoint commissioners,
Congress moved aggressively to make its own partisan recommenda-
tions to the President when seats on the Commission came open. (See
“The FEC under Fire” in the following section.)

Congress also sought other means to keep the FEC on a tight leash.
For example, it mandated that a vote of four Commission members
would be necessary to issue regulations and advisory opinions, as well
as to initiate civil actions and investigations. On a Commission that,
under law, could contain no more than three members of the same polit-
ical party, the effect of this was to give both the Democrats and the
Republicans veto power over Commission actions. During the 1980s,
this requirement has produced 3-3 stalemates on some of the most con-
troversial questions facing the FEC; in two major instances, the
Commission acted only after being faced with federal court orders.

FECA Amendments of 1979

By the time the FECA Amendments of 1976 were signed into law in May
of that year, it was clear that the initiative in campaign finance regula-
tion had passed from reformers and their allies in the media to those
directly affected by the new rules of the game: incumbent legislators,
political parties and major interest groups. President Jimmy Carter,
who took office in January 1977, sought to make public financing of
congressional elections a major legislative priority. But the proposal
did not succeed in gaining a majority in either house of Congress dur-
ing Carter’s term.

The one major piece of campaign-related legislation that did pass
was the FECA Amendments of 1979, which were far more a response to
the complaints of political candidates and operatives than to the visions
of reformers. The 1979 FECA amendments were designed largely to
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reduce the paperwork burden on campaigns by easing the reporting
requirements imposed on candidates and political committees. They
thus represented a relaxation of some of the constraints that earlier
reforms had placed on those in the political process.

During the late 1970s, there was considerable discussion regard-
ing the impact of the FECA among those regulated by federal campaign
law. In response, the House Administration Committee in August 1978
commissioned a study by Harvard University’s Institute of Politics.
The assessment singled out three problems: it found that the law set
individual contribution limits too low, it imposed burdensome report-
ing requirements on campaigns, and it weakened the role of political
parties (Harvard University 1979). Several of the recommendations in
the report were influential when possible revisions to FECA were taken
up by the Senate Rules Committee in mid-1979.

Perhaps the greatest controversy during the debate over the 1979
FECA amendments centred around the conversion of excess campaign
funds to personal use. The Senate wanted to ban such a practice; the
House did not. In a compromise, the final legislation barred the con-
version of campaign funds to personal use but exempted all House
members in office at the time of the law’s enactment: 8 January 1980.
They were given the prerogative of converting the campaign funds
upon retirement.

This provision, which became known as the “grandfather clause,”
did not end the controversy. Throughout the 1980s, there were calls to
do away with that clause, as media stories focused on retiring House
members who, in some cases, converted hundreds of thousands in cam-
paign dollars to personal use. Finally, in a November 1989 pay-raise
package, Congress repealed the grandfather clause as of January 1993,
thereby giving senior House members several years to decide whether
to retire and take personal advantage of campaign treasuries that in
some cases exceeded half a million dollars.

Virtually overlooked amidst the grandfather clause debate were
provisions in the FECA Amendments of 1979 that were to have far-
reaching and often controversial effects during the 1980s.

In response to complaints that some of the law’s restrictions had
eliminated the role of state and local parties in presidential contests,
the 1979 law allowed state and local parties to underwrite voter regis-
tration and get-out-the-vote drives on behalf of presidential tickets
without regard to financial limits. This provision also applied to cam-
paign material used in volunteer activities, such as slate cards, sample
ballots, palm cards, and certain buttons, bumper stickers, and brochures.
In addition, the law permitted certain of these party- or ticket-oriented
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materials to make passing reference to a presidential candidate with-
out it counting against the spending limits of the presidential contest.
The growth of these activities fuelled the “soft money” debate of
the 1980s as presidential campaigns took full advantage of the 1979
amendments to exceed the official spending ceiling imposed by law.

Reform Takes a Pause

By the beginning of the 1980s, the United States had in place a system
of election regulation that had taken most of the previous decade to
enact and fine-tune. Federal elections were subject to strict rules for
disclosure of spending and receipts, and the role of the wealthy donor
was greatly diminished by the availability of public funding in presi-
dential races and the presence of contribution limits in both presiden-
tial and congressional contests. Unlike the negative reforms of prior
decades, which attempted to prevent abuses by a series of restrictions,
limitations and prohibitions, public financing represented a step for-
ward in that it provided an alternative — public funding in presidential
campaigns - to less desirable forms of private money.

In 1980, Ronald Reagan'’s landslide victory returned the Senate to
Republican control for the first time in a quarter of a century. The House
remained in Democratic hands, but reform elements there saw little
opportunity for change during Reagan’s first term, and campaign
finance proposals languished.

It was not until late 1986, when the Democrats recaptured control
of the Senate, that campaign finance reform was to move once again
to the top of the legislative agenda. By that time, the Republicans, too,
had begun to see that certain types of reform might be in their interest.
While far apart on solutions, leading legislators in both major U.S. polit-
ical parties had become increasingly concerned as problems with the
federal campaign finance system became more and more apparent.

ISSUES FOR THE 1980s

The failure of Congress to act on campaign finance reform throughout
the 1980s can be attributed to the convergence of several political real-
ities. The decade produced no scandal that sparked great public out-
rage. Numerous legislators in both major political parties did not see
reform as being in their electoral self-interest, and the lack of public
attention made it easy for them to ignore the issue. Finally, as pressure
for change began to grow toward the end of the 1980s, sharp partisan
differences between Democrats and Republicans emerged, making
compromise elusive.

As Mitch McConnell of Kentucky, the Senate Republicans’ point
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man on the issue, candidly observed: “Campaign finance is the rules
of the game in our democracy, and either side would love to write the
rules in a way that benefits them to the detriment of the other side”
(Peck 1990, 3).

The following section focuses on the issues that arose in the pres-
idential and congressional systems of political finance during the 1980s,
as well as the problems experienced by the Federal Election Commission.
It also outlines some proposed legislative solutions.

Presidential Campaigns

Whatever its shortcomings, the U.S. system of public funding of presi-
dential campaigns can claim some degree of success since first being
implemented in 1976. During the pre-nomination period (the primary
and caucus election process) it has enhanced access to voters by sup-
plementing the treasuries of those candidates with limited name recog-
nition and inadequate financial resources. For example, in 1976, a
long-shot aspirant named Jimmy Carter captured both the Democratic
presidential nomination and the election. In 1980, Republican George
Bush, then relatively unknown to rank-and-file voters despite having
held several appointed government positions, mounted an unexpect-
edly strong challenge to Ronald Reagan. It landed Bush the vice-
presidential nomination and put him on the road to the White House.

In addition, the combination of contribution limits and extensive
disclosure and compliance requirements has prevented a recurrence of
the free-wheeling atmosphere that pervaded the 1972 Nixon campaign.
This suggests that the laws of the early 1970s have succeeded in alter-
ing the behaviour of candidates, committees and contributors so as to
achieve some of the goals of campaign reform.

However, if one views the reforms of the 1970s as an effort to reg-
ulate the flow of money into presidential campaigns, it is a regulatory
structure in some jeopardy. While the structure worked well when first
put into place in 1976, it began to spring leaks during the campaigns
of 1980 and 1984; in 1988, major cracks appeared. The problems are
attributable less to deficiencies in the law itself than to the inventive-
ness of political actors in circumventing the statutes and the difficulty
of strictly regulating political money in a pluralistic society.

At the outset, it is important to note that the laws governing pres-
idential campaigns have changed little since the adoption of the FECA
Amendments of 1974. In the pre-nomination period, a presidential
aspirant is limited in how much he or she may receive from any indi-
vidual contributor ($1 000) or a political action committee ($5 000). PAC
donations are not “matchable.” But a candidate may receive public
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Table 1.2
Major-party presidential campaign expenditure limits and public funding, 1976-88

(in millions of dollars)

Nominating
Pre-nomination campaign convention General election campaign
National
National ~ Exempt  Overall Public Party Overall
spending  fund-  spending treasury  spending  spending
Year  limita  raisingb limitc grantd limite fimitf
1976 109 + 22 = 134 2.29 218 + 32 = 250
1980 147 + 29 = 177 44 294 + 46 = 340
1984 202 + 40 = 242 8.1 404 + 69 = 473
1988 281 + 46 = 277 9.2 461 + 83 = 544

Source: Citizens’ Research Foundation based on FEC data.
Note: Totals may not be exact due to rounding.

2Based on $10 million plus cost-of-living allowance (COLA) increases using 1974 as the base year.
Eligible candidates may receive no more than one-half the national spending limit in public match-
ing funds. To become eligible candidates must raise $5 000 in private contributions of $250 or less
in each of 20 states. The federal government matches each contribution to qualified candidates up
to $250. Publicly funded candidates also must observe spending limits in the individual states
equal to the greater of $200 000 + COLA (base year 1974), or $0.16 x the voting-age population
(VAP) of the state + COLA.

bCandidates may spend up to 20 percent of the national spending limit for fund-raising.

°Legal and accounting expenses to insure compliance with the law are exempt from the
spending limit.

dBased on $20 million + COLA (base year 1974).
¢Based on $0.02 x VAP of the United States + COLA.
fCompliance costs are exempt from the spending limit.

9Based on $2 million + COLA (base year 1974). Under the 1979 FECA amendments, the basic
grant was raised to $3 million. In 1984, Congress raised the basic grant to $4 million.

matching funds for each contribution from an individual up to $250.
First, the candidate must demonstrate the viability of his or her cam-
paign by collecting $5 000 (in up to $250 amounts) in each of 20 states,
for a nationwide total of $100 000. There is a cap on the total amount
of public funds available to a candidate during the pre-nomination
period; it increases every four years based on the consumer price index
(see table 1.2).

During the general election, the presidential nominee of each major
political party receives full public financing. Each candidate receives
a flat grant, which may be supplemented by a limited amount of funds
spent on his or her behalf by each national political party. With that
exception, the two presidential nominees are theoretically barred from
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raising private funds for their campaigns during the general election.
As will be discussed later, these restrictions bear little resemblance to
current reality.

Some $500 million was spent on the 1988 presidential campaign,
including the pre-nomination period, national conventions and the
general election (Alexander and Bauer 1991, 11).” More than a third of
this represents funds provided by U.S. taxpayers (ibid., table 2.6). In
return for this public subsidy, presidential candidates agreed to abide
by expenditure limitations in the pre-nomination and general election
periods and to limit use of their personal assets (as noted in Buckley v.
Valeo in the last section). The expenditure ceilings also are indexed to
inflation; consequently, the spending limits, as noted in table 1.1, more
than doubled between 1976 and 1988.

This, however, has not discouraged candidates and their opera-
tives from devising increasingly imaginative means to get around these
ceilings — so much so that they have become largely meaningless. There
is no better example than the 1988 presidential campaigns, when
Democrat Michael Dukakis and Republican George Bush each helped
to raise half again as much money as the general election limit defined
by law (Alexander and Bauer 1991, table 3.4, 41).

To some extent, the problem of compliance with expenditure ceil-
ings in U.S. presidential elections mirrors the 1988 Canadian campaign,
when the expenditure limits on political parties were undermined by
the so-called political interest groups — which spent freely in connection
with the debate over the U.S.-Canada Free Trade Agreement. In the
United States, the first major holes in the spending limit dike appeared
during the 1980 presidential election, the second such contest featuring
public financing and expenditure ceilings.

The 1980 Campaign
Yet another major element of the Buckley decision involved “indepen-
dent expenditures.” The decision made clear that such activity by indi-
viduals or groups was a constitutionally protected form of free speech
as long as the spending was truly independent. Consequently, inde-
pendent expenditures could not be coordinated with candidates or
their organizations or consented to by candidates or their agents, but
they could be spent on behalf of or against a non-cooperating candidate.
The result was the creation of several independent expenditure
groups in the late 1970s, the most prominent of which were strongly con-
servative and pro-Republican. In 1980, most of their efforts were devoted
to electing Ronald Reagan. To illustrate the degree to which this device
undercut spending limits, Reagan was limited to a total of $51.7 million
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during the pre-nomination and general election that year. However,
according to Federal Election Commission data, independent expen-
diture campaigns spent another $12.5 million promoting Republican
presidential candidates that year, most of it on Reagan’s behalf.8 One
aspect of independent spending totals requires explanation. Not all
such spending is for direct campaigning by means of communicating
with voters; totals also include fund-raising and administrative costs
of the political committee undertaking the independent expenditures.

Meanwhile, Reagan’s own advisers came up with another way
around the expenditure limits: the “presidential PAC.” After losing his
bid for the Republican presidential nomination to Gerald Ford in 1976,
Reagan started a PAC ostensibly to contribute money to conservative
candidates at the state and local levels. However, its true purpose was
to promote Reagan himself as he prepared for another run for the pres-
idency in 1980. As Anthony Corrado has said, “most of the PAC’s funds
were used to hire staff and consultants, develop fund-raising programs,
recruit volunteers, subsidize Reagan’s travel and host receptions on his
behalf” (Corrado 1990).

The object of the PAC was to get around provisions of the Federal
Election Campaign Act dictating that once a person declares his or her
intention to run for president and registers a principal campaign com-
mittee with the FEC, the meter begins running on the pre-nomination
expenditure ceiling. There is another advantage to the presidential PAC,
since used by many other candidates: an individual donor is permitted
to contribute five times as much money to a PAC ($5 000 maximum) as
to a presidential or congressional candidate’s campaign committee
($1 000 limit).

The 1984 Campaign

Just as Reagan found ways around the spending limits during the 1980
pre-nomination process, so did former Vice-President Walter Mondale
in winning the Democratic Party nomination four years later.

Besides agreeing to overall expenditure ceilings in the pre-nomi-
nation process, candidates receiving public funding must abide by a
complex series of state-by-state limits, based on population size. These
have proved to be highly constraining in an era in which several state
primary elections are often held on the same day, and candidates for a
party’s nomination must depend on high-cost television rather than
personal campaigning in many states. The limits also have proved trou-
blesome for candidates in small states that hold high-stakes contests
early in the pre-nomination process.

The result has been a continuing series of subterfuges to evade a
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particular state’s spending limit. For example, candidates have felt
compelled to throw tremendous resources into New Hampshire, which
traditionally has been the site of the first presidential primary election.
Given the state’s relatively small population and its correspondingly low
spending limit, candidates have used such strategies as buying time
on Boston TV stations — which reach more than three-quarters of New
Hampshire’s population — and charging the cost partially to the
Massachusetts limit rather than wholly to the New Hampshire limit.
Candidates campaigning in western New Hampshire have been known
to spend the night in Vermont, allowing them to charge lodging costs
for themselves and their staffs against the Vermont limit.

In 1984, the Mondale campaign sought to escalate this creative
accounting through a device known as the “delegate committee.” A
study of existing law by Mondale’s legal staff uncovered a 1980 FEC
decision permitting those seeking to become national convention del-
egates to raise and spend money on their own behalf for such grassroots
activities as brochures, buttons and bumper stickers (Germond and
Witcover 1985, 226). These delegate committees had to operate inde-
pendently of a national presidential campaign effort.

At the time, the Mondale campaign was fast approaching the pre-
nomination spending ceiling. Compounding the problem was the fact
that many of Mondale’s most reliable supporters had “maxed out” by
giving the campaign the $1 000 limit on individual contributions. High-
ranking Mondale campaign officials saw the delegate committees as a
way around both the contribution and spending limits.

There was a second major factor behind creation of the delegate
committees. Mondale, in an effort to free himself from criticism that he
was too close to many of the Democratic Party’s “special interest”
groups, had declared that he would not accept PAC donations. However,
a top Mondale campaign official quietly informed the delegate com-
mittees by memo that because they were theoretically independent of
the Mondale campaign, they could accept PAC money (Germond and
Witcover 1985, 229). Organized labour, which had endorsed Mondale,
proceeded to contribute substantial amounts of PAC dollars to the del-
egate committees.

When stories about these committees surfaced in the media, they
unsurprisingly prompted criticism that Mondale was flouting the
spending limits. The controversy became so intense that Mondale
ordered the delegate committees shut down in late April 1984. By then,
however, he was well on his way to becoming the Democratic Party
nominee.

In May 1984, the FEC found “reason to believe” that the Mondale
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campaign was in violation of the law because the delegate committees
were not functioning in a truly independent fashion (Germond and
Witcover 1985, 273). The Commission’s decision was not disclosed until
27 November, after the general election. At that time, it also was
announced that negotiations between the FEC and the Mondale campaign
had produced an agreement in which the latter paid the federal gov-
ernment almost $400 000 to resolve the matter.’

The 1988 Campaign

The fourth presidential campaign held since the passage of the 1974
amendments witnessed an escalation of the efforts to skirt the spend-
ing limits. Because 1988 was the first election since the reforms in which
an incumbent president was not running, there were hotly contested bat-
tles for the nominations of both major political parties, and this was
reflected in the increase in spending. Although the rate of inflation
between 1984 and 1988 was only 13.5 percent, total presidential cam-
paign costs rose by 54 percent during that period (Alexander and Bauer
1991, 11).

Use of the presidential PAC reached new highs. In fact, presiden-
tial PAC spending for 1988 was more than twice the combined amounts
expended in advance of the 1980 and 1984 elections (Alexander and
Bauer 1991, 15). Another well-worn way around the presidential lim-
its —independent expenditures — declined somewhat between 1984 and
1988. Nonetheless, they still played a crucial role in the general elec-
tion campaign. Michael Dukakis’ campaign was hurt by explosive ads
highlighting a felon named Willie Horton, who, while on a prison fur-
lough program in Massachusetts, had escaped and brutally raped a
Maryland woman. These commercials, designed to question Dukakis’
record on crime, were produced and aired not by the Bush campaign,
but by two independent expenditure groups, and were widely shown
on television news programs (ibid., 86-87).

But the most controversial element in the financing of the 1988 pres-
idential campaign was a device that has come to be known in the
American political vocabulary as “soft money.” In contrast to “hard
money” regulated by the FECA, soft money was subject to neither the
limits nor the disclosure requirements of federal law. In the context of
major political parties, soft money refers to funds channelled to state
and local party organizations for voter registration and get-out-the-
vote efforts. These state and local party affiliates are outside the reach
of federal law.

Because soft money has been raised primarily by officials of pres-
idential campaigns, critics charge that it is benefiting presidential
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candidates while undermining the spending limits imposed on them.
Because presidential candidates themselves have helped to raise this
money, it raises questions about whether they are violating the legal
provisions by which - in return for public subsidies — they agree to
strict limits on private fund-raising during the general election. Finally,
because soft money permits the collection of unlimited donations from
individuals, critics say it is a throwback to the days of the very large con-
tributor.

Soft money has been present in presidential campaigns throughout
the 1980s. What distinguished 1988 from past elections was its quan-
tity. During the 1988 general election, more than twice as much soft
money was expended as during the 1980 and 1984 general elections
combined.

In 1980 and 1984, the Republicans had far outstripped the Democrats
in raising soft money. The Republicans raised $15 million in both elec-
tions while the Democrats were only able to raise $4 million in 1980
and $6 million in 1984 (Citizens’ Research Foundation). That changed
dramatically in 1988 when the Dukakis campaign raised $23 million, and
a Republican response produced $22 million in soft money for the Bush
campaign.

This money was raised frantically, as if no public funding or expend-
iture limits existed, and it was raised in large individual donations far
in excess of federal contribution limits. The Republicans claimed 267 con-
tributors of $100 000 or more; the Democrats counted 130 individuals
who donated or raised amounts in six figures (Houston 1988).10 This
return of the very large contributor seriously eroded the concept behind
the presidential funding structure embodied in the FECA Amendments
of 1974. Public funds were intended to provide most or all of the money
serious candidates needed to present themselves to the electorate, yet
soft money offers a pathway into presidential politics for direct cor-
porate and labour donations; the former was barred at the federal level
in 1907 and the latter in 1943. But 30 states permit direct corporate con-
tributions, and 41 allow direct labour contributions. Therefore, a dona-
tion can be directed by a party’s national committee from, say, a
corporation in a state that bars corporate contributions to a state party
committee in a state that allows corporate donations.

Soft money is not the only form of disbursement in presidential
campaigns that is spent outside the general election limits. As table 1.3
illustrates, while the spending limit was $54.4 million (federal grants
of $46.1 plus national party spending of $8.3 million), the amounts actu-
ally spent by or on behalf of the major-party candidates totalled $93.7
million for Bush and $106.5 million for Dukakis. In addition to state
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Table 1.3

Sources of funds, major-party presidential candidates, 1988 general election
(in millions of dollars)

Sources of funds Bush Dukakis
Limited campaign
Candidate controlled Federal grant 46.1 46.1
National party 8.3 8.3
Unlimited campaigns
State and local party 22.02 23.0
Labourb 5.0 25.0
Candidate may coordinate Corporate/Associationb 1.5 1.0
Compliance 4.0 25
Independent of candidate Independent expenditures¢ 6.8 0.6
Total 93.7 106.5

Source: Citizens' Research Foundation.

2Includes money raised by the national party committee and channelled to state and local party
committees.

bIncludes internal communication costs (both those in excess of $2 000, which are reported, as
required by law, and those less than $2 000, which are not required), registration and voter turnout
expenditures, overhead and other related costs.

Does not include amounts spent to oppose the candidates: $2.7 million against Dukakis,
$77 325 against Bush and $63 103 against Quayle.

and local party spending (soft money), labour unions spent $30 mil-
lion in parallel campaigning; this amount consisted of voter regis-
tration and turnout expenses as well as partisan communication
costs to their memberships. Most of this benefited the Dukakis cam-
paign. Other costs outside of the candidate limits and labour spend-
ing included minimal corporate spending, candidate compliance
costs and independent expenditures. Some of these various costs
can be legally controlled by the candidates, some can be coordinated
by the campaigns, some are limited, but others cannot be controlled,
coordinated or limited.

Legislative Proposals

The experience of the 1988 presidential campaigns led to numerous
proposals during the 1989-90 session of Congress to restrict soft money.
The House and Senate, both under Democratic control, passed soft
money restrictions as part of comprehensive legislation. But differences
between the two bodies prevented either campaign reform bill from
becoming law before the 101st Congress adjourned in October 1990.
(See following section, “The Debate over Legislative Proposals”.)
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Both bills aimed to prevent a recurrence of the tactics used by the
presidential campaigns in 1988. The House legislation would have
barred presidential candidates from raising soft money. The Senate pro-
posal would have placed under the limits of federal law all contribu-
tions solicited by a national party committee on behalf of a state party
organization, thereby curtailing the $100 000 gifts raised in 1988. Both
bills also would have sharply restricted the amount of money that a
state party could spend on so-called generic campaigns in connection
with a presidential race, including voter registration and get-out-the-
vote drives.

But the Senate bill went further by placing strict spending limits
on generic campaign activities by state and national party committees
even when presidential and congressional candidates are not specifically
mentioned. In the less stringent House approach, generic campaign
efforts that made no mention of federal candidates were left outside
the purview of federal law, even if a presidential or congressional can-
didate might realize some benefit from them.

Both bills would have required disclosure of soft money receipts and
expenditures. The FEC passed regulations that went into effect 1 January
1991; these required disclosure and set allocation formulas for generic
spending on behalf of the party ticket that may affect the election of
federal candidates (Federal Register 1990).1!

Meanwhile, Senate Republicans wanted restrictions on non-party
money. They proposed to prohibit tax-exempt organizations from activ-
ities on behalf of a particular candidate. This was aimed at organized
labour as well as a number of other issue-oriented groups — such as
environmental organizations — that have tended to favour Democratic
presidential and congressional candidates with various forms
of assistance.

In seeking to regulate another device used to skirt campaign spend-
ing limits — independent expenditures — the Democrats and Republicans
found more common ground. The reason is that legislators in both par-
ties are clearly nervous about becoming victims of the stridently neg-
ative advertising that often has characterized independent campaigns.
Although the Buckley decision found independent expenditures to be
a protected form of free speech, both parties in Congress have looked
for constitutional ways to discourage them.

The House-passed campaign bill would have required any televi-
sion advertisement underwritten by independent expenditures to con-
tain a continuously displayed statement identifying the sponsor of the
ad. The Senate bill proposed that any broadcaster selling air time to an
independent campaign favouring one candidate would then have to
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sell air time to the other candidate to allow him or her to respond
immediately.

The Future of the Presidential Checkoff

While private money has found several channels into presidential cam-
paigns, the flow of available public funding is in danger of slowing to
a trickle. It now appears that the Presidential Election Campaign Fund
will face severe cash flow problems as early as the 1992 campaign and
will be in a deficit situation by the 1996 race unless action is taken.

The $1 federal income tax checkoff has not been increased since its
enactment in the Revenue Act of 1971, despite the fact that the U.S. dol-
lar is worth about a third of what it was then. Compounding the ero-
sion of the dollar is the eroding support for the checkoff from taxpayers.
According to the Federal Election Commission, there has been a 30 per-
cent decrease in taxpayer support for the checkoff since 1980, when
checkoff participation was at an all-time high. This translates into tax
checkoff rates declining from the high point of 28.7 percent in 1980 tax
returns to 20.1 percent in 1988 returns; the 1989 rate on 1988 returns
produced $32.3 million - the yearly amounts being aggregated over a
four-year period for payouts in presidential election years (Federal
Election Commission 1990b). This parallels the drop in checkoff par-
ticipation in several states (notably New Jersey, Michigan, Minnesota
and Wisconsin) that provide public funding to statewide and/or state
legislative candidates.

Herein lies a paradox of the U.S. political system: while surveys
indicate many voters are convinced that elected officials are being
bought off by special interest money, these same voters have shown
considerable reluctance to provide the public funding necessary to
replace it. Some insights into this conundrum are provided by a series
of focus groups sponsored by the FEC in late 1990. The private research
firm conducting focus groups reported: “It was often difficult to keep
the group focused on the subject at hand (the checkoff) because of their
anger at politicians and a perception of wasteful spending by govern-
ment. Their anger associated with these concerns contaminated their con-
sideration of presidential funding”(Babcock 1991).12

The FEC announced in late November 1990 that the presidential
public funding program could suffer a cash flow problem during the
1992 presidential race (Campaign Practices Reports 1990, 2). To deal with
this, FEC and U.S. Treasury officials are currently discussing two plans
that would translate into candidates receiving less than the traditional
dollar-for-dollar public match on private contributions during the pre-
nomination period. Because restricting the availability of public
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funding in the early going could benefit better-known candidates, the
FEC and Treasury are expecting any decision they make to face politi-
cal and legal challenges.

Both alternatives being considered would require the use of check-
off money collected in 1992. That, in turn, would further worsen the
deficit projected for the 1996 presidential year. While the FEC is step-
ping up efforts to educate taxpayers about the checkoff, several com-
mission members said recently that Congress will have to decide
whether to make a one-time grant to keep the fund out of debt or totally
scrap the checkoff in favour of providing public funding through con-
tinuing legislative appropriations — a perilous possibility given U.S.
budget deficits (Campaign Practices Reports 1990, 3).

Congressional Campaigns

The structure of the law under which members of Congress themselves
must stand for election is a hybrid fashioned by legislative and judi-
cial fiat and by FEC regulations and opinions. The absence of public
funding for congressional candidates means that there has been no
carrot with which to bring about voluntary acceptance of spending lim-
its in House and Senate contests. Reformers subsequently sought to
remedy this by lobbying Congress to create a system of expenditure

Table 1.4

Congressional campaign expenditures, 1972-90
(in millions of dollars)

Election cycle Total Senate House
1971-72 77.3 30.7 46.5
1973-74 88.2 347 535
1975-76 115.5 440 75
1977-78 194.8 85.2 109.7
1979-80 239.0 102.9 136.0
1981-82 342.4 138.4 204.0
1983-84 3741 1705 203.6
1985-86 450.9 211.6 239.3
1987-88 4571.7 201.2 256.5
1989-90 4452 180.1 265.1

Source: Citizens’ Research Foundation compilation based on FEC and other data.
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limits and public funding similar to the presidential model. But 15 years
after the Supreme Court linkage, Congress has yet to enact such legis-
lation.

A very sharp escalation has occurred in spending on contests for
Senate and House seats. Table 1.4 shows an increase in total spending
from $77.3 million in the 1972 election cycle to $445.2 million in the
1990 cycle. There are 435 House seats elected every two years, and in
the aggregate these are costlier than the 33 or 34 Senate seats elected
every two years.

Even taking inflation into account, total expenditures in congres-
sional campaigns showed a 160 percent increase between 1976 and 1988
when considered in constant dollars, according to FEC figures. The ero-
sion of the dollar has been such that the $1 000 maximum individual
contribution dropped about 60 percent in value between 1975 and 1988
when considered in constant dollars. At the same time, congressional
candidates have increasingly pursued the PACs, whose maximum con-
tribution per candidate each election is a higher $5 000.

The combination of escalating campaign costs and diminished par-
ticipation by individual contributors has given rise to complaints that
political challengers are being priced out of the market, while incum-
bent members of Congress are remaining in office by relying exces-
sively on special interest donations. These two concerns are interwoven
through several of the issues that have arisen during the campaign
finance reform debate of the late 1980s.

The Rise of PACs
According to FEC figures, there were 608 PACs in existence at the end of
1974, when amendments to FECA loosened restrictions on their forma-
tion. By 1990, the number stood at 4 192, almost a sevenfold increase
in 16 years. The sharpest increase came among corporate PACs, whose
number jumped from fewer than 100 in 1974 to almost 1 800 in 1990
(Federal Election Commission 1990a, 1). There was a surge of new issue
and ideological PACs in the early 1980s, but the total numbers have lev-
elled off or even decreased in some categories, as shown in table 1.5.
What particularly disturbs many advocates of reform is the increas-
ing dependence of House and Senate candidates on PACs. PAC dona-
tions accounted for 24 percent of the contributions to Senate candidates
and 40 percent of the contributions to House candidates during the
1987-88 election cycle; a small downturn to 22 percent in Senate cam-
paigns and 38 percent in House campaigns occurred in the 1989-90
cycle. The growth of PAC contributions to Senate and House candidates
over the years is shown in table 1.6.
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In contrast, PACs play a relatively minor role in presidential con-
tests. In 1988, these groups accounted for only 1.4 percent of all fund-
ing during the pre-nomination period, and four candidates during that
period declined to accept PAC money (Alexander and Bauer 1991, 25).

Table 1.5
Growth of Political Action Committees, 1974-90
Corporate Labour

Year PACs PACs Others* Total
1974 89 201 318 608
1976 433 224 489 1146
1978 785 217 651 1653
1980 1206 297 1048 2 551
1982 1469 380 1522 3371
1984 1682 394 1933 4009
1986 1744 384 2029 4157
1988 1816 354 2098 4268
1990 1795 346 2031 4172

Source: Federal Election Commission.

*This category includes trade associations, membership and non-connected (so-called
ideological) PACs.

Table 1.6

PAC contributions to congressional candidates, 1976-90
(in millions of dollars)

Year Amount
1976 226
1978 34.1
1980 55.2
1982 83.6
1984 105.3
1986 132.7
1988 151.2
1990 150.6

Sources: Common Cause (1976); Federal Election Commission
(1978-90).
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Because many PACs are tied to powerful corporations, trade
associations and unions with legislative interests in Congress, critics
charge that wholesale vote buying is occurring. Such charges clearly
overstate the case; studies of congressional behaviour have indicated
that personal philosophy, party loyalties and an aversion to offending
voting constituents are more influential factors than campaign contri-
butions in determining the positions taken by members of Congress.

PACs, however, have created further perceptual problems at a time
when Congress already is held in low regard by the American public.
If PACs have not spawned vote buying, they have created a system in
which money and access to legislators have become intertwined. Not
only have reformers criticized PACs but so has the Republican con-
gressional leadership in recent years, culminating in President Bush'’s
call for their elimination in his 1991 State of the Union address. This is
ironic in view of the Republican record in the 1970s and early 1980s
championing business PACs and encouraging their establishment. It
was not until business PACs started to give more to Democratic incum-
bents that Republicans turned against PACs, at least in their rhetoric —
they still accept PAC gifts.

PACs have their defenders, who argue that they merely represent the
series of competing interests that are an inherent part of the U.S. plu-
ralistic political system; they are hardly monolithic as portrayed. At a
time when many bemoan declining citizen involvement in the electoral
process, proponents argue that PACs have increased participation by
their rank and file.

Finally, they contend that efforts to do away with PACs in congres-
sional races would be as ineffective as the attempt to impose expendi-
ture ceilings in presidential races: PAC money would not disappear but
would simply be channelled into less visible, less traceable channels
such as soft money and independent expenditures.

Advantages of Incumbency

If reformers believe PACs are inherently corrupting, leading Republicans
in Congress have targeted them for very different reasons. The
Republicans complain that PAC patterns of contributions in recent years
have shown a distinct bias towards incumbent legislators, a significant
majority of whom are Democrats.

PACs have become a lightning rod in the debate over whether the
advantages of incumbency have become excessive. Most House turnover
in recent years has come through retirement, death, members running
for higher office, and the redistricting following the decennial census
rather than through incumbents being defeated by challengers.
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In 1984, when Republican Ronald Reagan won re-election to the
presidency in a landslide over Democrat Walter Mondale, the re-
election rate of incumbents in the overwhelmingly Democratic House
was 96 percent. In 1990, predicted by many to be a year in which a
doubting public would turn on incumbents, the re-election rate again
was 96 percent. In some years, it has exceeded 98 percent.

Traditionally, the greater prestige and visibility of Senate seats have
made them more attractive to political challengers. Even when the odds
of defeating an incumbent have been small, well-funded, credible oppo-
nents often appeared — hoping for an upset or to use a strong electoral
showing as a springboard to a future race for office. However, in the
past two elections, there have been increasing signs that the lack of com-
petitiveness affecting House races is seeping into Senate contests as well.

While some political scientists have concluded from the high
re-election rates that there exists a “Permanent Congress,” in fact, two-
thirds of the House has served fewer than 12 years (Edwards 1990),
and senators have experienced a 44 percent turnover rate over a nine-
year period (Swift 1989).

In 1988, the average winning Senate campaign cost more than $4
million, while many challengers failed to raise even a third of that
amount (Makinson 1989, 21). In 1990, of the 31 Senate incumbents seek-
ing re-election, four had no opposition whatsoever and another 11 faced
challengers who never presented a credible financial or political threat.
Again, in a year in which incumbents were thought to be in disfavour,
only one sitting senator was defeated, by a challenger who was out-
spent 8-1.

The failure of legislative challengers to attain financial competi-
tiveness comes in the face of demonstrations by political scientist Gary
Jacobson that money is a much more important campaign resource for
non-incumbents than for incumbents (Jacobson 1980, 48—49). And the
failure comes at a time when PACs are playing an increasingly impor-
tant role in funding incumbents’ campaigns. According to the FEC, 57
percent of PAC donations went to incumbents during the 1977-78 elec-
tion cycle; a decade later, that figure had jumped to 74 percent.

Of course, labour PACs supported congressional Democrats strongly
throughout this period, including substantial financial assistance to
many Democratic challengers. What has angered the Republicans is
that business and trade association PACs have shifted their loyalties
more and more towards the Democrats. In 1988, 55 percent of business
PAC money was funnelled to Democrats, mostly to incumbents. Just six
years earlier, Republican congressional candidates got 60 percent of
business PAC dollars (Makinson 1989, 15).
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The Republicans, a minority in both houses of Congress, contend
that their inability to field competitive challenges to Democratic incum-
bents in many instances is due to a lack of financial support from, among
others, the business PACs. In turn, the PACs say that the Republicans
often have failed to recruit credible challengers to begin with.

Among the advantages of incumbency are not only the attracting
of PAC contributions — in part because of incumbents’ use of their leg-
islative committee memberships as bases for fund-raising — but also
the franked mail privilege, generous staffing including in home-state
or district offices, travel, honoraria, and incumbent-dominated safe dis-
tricts achieved through decennial reapportionment.

The Costs of Television

The chasing of PAC money, along with the frequent complaints that leg-
islators are paying too much attention to fund-raising and not enough
to legislating, are both by-products of the escalating costs of Senate and
House campaigns. The professionalization of politics has given rise to
computerized campaign headquarters featuring sophisticated and
expensive strategies for targeting potential voters and contributors.
However, television is repeatedly pointed to as the culprit behind the
increasing costs of running for Congress.

Of course, paid television plays a major role in presidential cam-
paigns. But the price tag has been less of an issue, for several reasons.
First is the presence of alternative resources in the form of public financ-
ing. With soft money increasingly bearing the expense of such nuts-
and-bolts activities as voter registration and get-out-the-vote drives, it
has left general candidates free to use much of their public subsidy for
television advertising. To a considerable extent, the general election
public funding to presidential candidates has turned into an income
transfer from the U.S. Treasury to private broadcasters.!®> Meanwhile,
during the pre-nomination period, state-by-state expense limits and
the need to marshal scarce financial resources have limited the use of
television. In 1988, television accounted for only 6 percent of all pres-
idential pre-nomination spending (Alexander and Bauer 1991, 35).

At the congressional level, the role of television and its attendant
costs have been overstated to a degree. In many House contests, par-
ticularly in densely populated urban and suburban areas, the bound-
aries of a House district are rarely contiguous with the viewership of
a broadcast station. There are some 40 congressional districts within
the viewing range of New York City stations: some are in New Jersey,
some in Connecticut and some in New York. Consequently, it makes lit-
tle sense to purchase expensive television time to reach many people
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unable to vote in that district. In these instances, carefully targeted
direct mail has been the medium of choice in communicating with
voters. In Senate races, which are run statewide, the expense of tele-
vision is far greater, sometimes as much as 50 percent of the campaign
spending.

The federal law governing broadcast stations does not require TV
outlets to sell air time to candidates. Section 315 of the Federal
Communications Act of 1934 (the so-called equal time rule) mandates
that if one candidate uses a broadcast station, that licensee must pro-
vide equal opportunities for all candidates for the same office (whether
federal, state or local); this applies to both purchased and free time.

Another part of the law, section 312(a)(7), however, warns that a
broadcast station’s licence may be withdrawn for “willful or repeated
failure to allow reasonable access to or to permit purchase of reasonable
amounts of time for use of a broadcasting station by a legally qualified
candidate for federal office on behalf of his candidacy.” But this does
not necessarily translate into the sale of broadcast time; the require-
ment may be fulfilled by the station’s sponsorship of debates or other
forums.

In 1972, an amendment to the Federal Communications Act (section
315(b)) mandated that broadcast stations cannot charge political can-
didates more than the lowest unit rate made available to any other
advertiser in the same class of time. The rule, which governs the period
45 days prior to a primary election and 60 days prior to a general elec-
tion, was designed to insure that political candidates received the same
discounts as a station’s most favoured advertisers.

Some broadcasters, however, have succeeded in frustrating the
intent of the rule by selling advertising time on a pre-emptible basis.
Because political candidates are advertisers who want time that is not
pre-emptible, the “lowest unit rate” for this kind of advertising often
has ended up being the highest rate charged by the station.
Consequently, critics have complained that the law has done little to
hold down political costs.

The Role of Parties
As with many other concerns, the role of the political parties is one that
transcends strictly financial issues.

The reforms of the early 1970s sharply curtailed the financial involve-
ment of political parties in both presidential and congressional cam-
paigns, thereby leading to a further weakening of these structures. As
noted in the first section, several provisions of the FECA Amendments
of 1979 were designed to respond to these concerns regarding
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presidential campaigns. In addition, there have been suggestions that
the limited ability of the two major parties to finance congressional
campaigns has led to diminishing partisan loyalties on the part of leg-
islators, making it increasingly difficult to mobilize votes in Congress.

However, the weakening of the political parties predates the appear-
ance of campaign finance reform on the congressional agenda. To some
degree, U.S. political parties have fallen victim to a more educated, more
transient, more independent-thinking electorate. Television also has
played an important role. Congress has been populated increasingly
by non-traditional politicians who, rather than rising through the ranks
of political parties, have ignored party structures and used some form
of media to get their messages directly to the voters.

In short, parties have lost a great deal of their effectiveness, with
many of their functions absorbed by other institutions or left unfulfilled.
What the reforms in the political process, including political finance
laws, have done is to give rise to a number of institutions, such as PACs,
providing candidate support and dialogue with the community. These
changes are so basic that it is doubtful that any legislation could suc-
ceed in reversing them.

The proposals to reinvigorate parties have, in part, been a response
to the rapid growth of PACs. Advocates of this approach argue that
channelling money to congressional candidates through political par-
ties, which collect it from a variety of sources, is more desirable than the
one-to-one dependence on special interest PACs. The reforms of the
1970s placed strict limits on the amounts of money that national, state
and local party committees could give directly to a particular candi-
date (see table 1.1).

The framework of the law, however, did permit coordinated expend-
itures under which national and state party committees could pay for
certain expenditures undertaken by the candidate. The allowed amount
of coordinated expenditures is based on a formula of two cents per vot-
ing age population, plus cost-of-living adjustments. In 1990, these expend-
itures could amount to large sums — as much as $2 million in a
California Senate race — and as little as $100 560 in the smallest states.
The House limit was $50 280 (see table 1.7). These amounts, which may
or may not be spent on specific contests according to the availability of
money and candidate need, are disclosed as disbursements by the giv-
ing committee(s) but not by the candidates on whose behalf the pay-
ments are made; accordingly, the actual costs of some Senate or House
campaigns are understated, even in tabulations made by the FEC.

The question of what role to give the parties is not without
significant partisan motives. The Republicans, whose national party
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Table 1.7
Party spending limits — Senate elections, 1990

1990 party

Voting age spending limits

State population %)
Alabama 3010000 151 343
Alaska* 362 000 50280
Arizona 2575000 129 471
Arkansas 1756 000 88292
California 21350 000 1073478
Colorado 2453000 123 337
Connecticut 2479000 124 644
Delaware* 504 000 50280
Florida 9799 000 492 694
Georgia 4 639 000 233249
Hawaii 825 000 50280
Idaho 710 000 50280
Illinois 8678000 436 330
Indiana 4133000 207 807
lowa 2132000 107 197
Kansas 1854 000 93219
Kentucky 2760 000 138773
Louisiana 3109 000 156 321
Maine 917 000 50280
Maryland 3533000 177 639
Massachusetts 4576 000 230 081
Michigan 6829 000 343 362
Minnesota 3224 000 162 103
Mississippi 1852 000 93119
Missouri 3854 000 193779
Montana 588 000 50280
Nebraska 1187 000 59 682
Nevada 833000 50 280
New Hampshire 828 000 50 280
New Jersey 5903 000 296 803
New Mexico 1074 000 54 001
New York 13 600 000 683 808
North Carolina 4929 000 247 830
North Dakota* 481 000 50280
Ohio 8090 000 406 765
Oklahoma 2371000 119214
Oregon 2123000 106 744
Pennsylvania 9199 000 462 253
Rhode Island 767 000 50280
South Carolina 2558 000 128 616
South Dakota* 519000 50 280
Tennessee 3685 000 185 282
Texas 12 038 000 605 271
Utah 1076 000 54 101

Vermont* 425000 50280
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Table 1.7 (cont'd)
Party spending limits — Senate elections, 1990
1990 party

Voting age spending limits
State population %)
Virginia 4615 000 232 042
Washington 3 545 000 178 243
West Virginia 1394 000 70090
Wisconsin 3612 000 181611
Wyoming* 339 000 50 280

Source: Federal Election Commission.
*States with only one representative.

committees have regularly raised more funds than their Democratic
counterparts by wide margins in recent years, would like to substan-
tially loosen - if not altogether remove — the current contribution lim-
its and coordinated expenditure limits on party spending in
congressional races. Unsurprisingly, the Democrats, who have had trou-
ble matching the Republicans in terms of party money channelled to con-
gressional contests through either means, are leery of such proposals.

The FEC under Fire

The Federal Election Commission is a controversial agency (Jackson
1990; Common Cause 1989). It has been roundly criticized for being
too harsh, too lenient, too autocratic, too ineffective, too inconsistent
and too insensitive to First Amendment rights as well as to the plight
of non-incumbent candidates and grassroots groups.

The Commission was charged with administering the FECA, dis-
bursing public funds to presidential candidates, enforcing the expend-
iture and contribution limits, and providing comprehensive disclosure
of political receipts and expenditures. Observers believe the FEC is or
should be at the centre of campaign finance reform. But the FEC looks
over its shoulder continually for fear Congress is watching — and would
disapprove. As a result, the Commission is less able to carry out its cen-
tral responsibility to make the Federal Election Campaign Act — with its
wide scope and extreme complexities — work smoothly and fairly. The
Commission has not found a commanding vision that would give the
FECA credibility and widespread acceptance.

The Federal Election Campaign Act vests the Federal Election
Commission with its authority and designates its responsibilities regard-
ing federal election practices. Although the FEC has jurisdiction over
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civil enforcement of federal political finance laws, it does not have for-
mal authority to act as a court of law. Like other regulatory agencies,
it cannot compel a party into a conciliation agreement, to admit a vio-
lation or to pay a fine. The Commission can levy a fine upon a party vol-
untarily participating in conciliation, or it can pursue litigation in the
courts. Nonetheless, complaints regarding federal elections must first
be approved by a majority of the six-member FEC; only later can redress
and non-voluntary compliance be sought through litigation, or through
referral to the attorney general. The fact that the FEC membership is
divided equally between the two major parties sometimes has made a
majority difficult to obtain.

The agency has had to spend considerable time and resources
defending itself, often at the expense of administration and enforce-
ment of the law. Budgets are not keeping up with inflation. The constant
drumfire of criticism has sapped much of the Commission’s vigour,
strength and support.

A major criticism of the FEC is that it exercises its enforcement pow-
ers too selectively, resulting in unjustified costs and burdens on cam-
paigns that must now employ lawyers and accountants to ensure
compliance.

Defenders of the Commission contend that many of the criticisms
are unfair because the agency is required to follow the law enacted by
Congress and is too often blamed for merely implementing the law. In
this view, the fault may lie in the law, but the FEC gets the static. The con-
tinuing objections to most facets of the Commission’s work are bound
to inhibit the healthy functioning of the agency — diminishing its moral
authority in administering and enforcing the law.

The most approved and respected functions of the FEC are its dis-
closure activities - including the easy availability of information through
its automated facilities in a ground-floor office — and the compilations
of political fund data through its computer services. It can be faulted
for not more clearly articulating its many accomplishments in this area
and sometimes for its slowness in compiling data in meaningful fash-
ion. Of course, budgetary considerations often slow the compilation
process.

In fairness, FEC problems spring less from the agency’s shortcom-
ings than from Congress’ reluctance to create a truly independent com-
mission. It is the kind of commission the Congress wants, as is apparent
in the congressional influence on appointments to the FEC. That, in turn,
is reflected in the occasional failure to deal with major campaign finance
issues, including two recent cases in which the Commission acted only
after being forced to do so by the federal courts.
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In discussing the complexities of the Federal Election Campaign Act,
the late Senator Lee Metcalf once wondered whether office holders
should not worry about serving time rather than constituents. His quip,
seriously considered, suggests the contradictory nature of the reforms,
the conflict between the goals their proponents sought to achieve, and
the statutory and procedural constraints their implementation has
imposed on the democratic electoral process.

Election commissions are mainly an American innovation. Whether
federal or state, they have multiple roles as judge, jury, administrator,
prosecutor, enforcer and magistrate. The potential for conflict among
these roles is as clear as the tensions they invite and threatens good
regulation unless the commissions tread cautiously. Serious enforce-
ment of the law must not chill free speech or citizen participation. An
expansive enforcement policy produces an unfortunate political cli-
mate. On the other hand, a weak enforcement policy does not raise lev-
els of confidence in the electoral process.

The power to interpret the law is essentially the power to make
new law, and the commissions sit astride the political process, empow-
ered to influence the outcome of elections. In these circumstances, leg-
islatures have not been reluctant to restrain the agencies. Yet legislatures
have a conflict of interest because their members enact the laws under
which they themselves run for re-election. Clearly there is no ideal that
can realistically be met.

THE DEBATE OVER LEGISLATIVE PROPOSALS

The 1989-90 legislative session was the closest Congress has come to
massively overhauling federal campaign finance laws since the 1974
amendments. This time it was a hint of scandal that prodded both the
Senate and the House to pass legislation. But two other factors pre-
vented campaign finance reform from becoming law. One was parti-
sanship: both Democrats and Republicans continued to perceive hidden
motives behind each other’s legislative proposals. In addition, the long-
standing dichotomy between the House and Senate on this issue again
emerged. Although both were under Democratic control, the upper
and lower houses of Congress were unable to resolve conflicting inter-
ests arising from their different approaches to reform.

After a hiatus of more than half a decade, campaign finance reform
first resurfaced on the Senate floor in December 1985. Democrat David
Boren of Oklahoma and Republican Barry Goldwater of Arizona wanted
to reduce the amount a PAC could donate to a candidate. Ironically,
most Republicans, who were to embrace such a proposal later, worked
to sidetrack this measure. At the time, the Republicans were in control
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of the Senate and were receiving the majority of donations made by
business and trade association PACs.

Democrats regained a majority in the Senate in the November 1986
elections and decided to make campaign finance reform a major issue.
Led by Boren, their bill provided direct public financing for Senate
candidates who accepted spending limits; also included were aggre-
gate limits on the total amount of money a candidate could accept from
all PACs.

A rancorous, eight-month-long debate ensued, in which the
Democrats sought without success to shut off a Republican filibuster
against the bill. In an unsuccessful attempt to attract Republican sup-
port, Boren modified the legislation to provide public funding only to
candidates whose opponents exceeded the prescribed spending
limits.

Since 1987, Senate and House Democratic leaders have insisted on
expenditure limits in congressional races similar to those now in place
for presidential campaigns, while Republicans have strongly objected.
The issue has become the biggest single obstacle to achieving biparti-
san reform.

Many Republicans see spending limits as giving further advantage
to incumbent legislators with widespread name recognition at a time
when a majority of incumbents are Democrats. Some recent statistics
do back up the argument that spending limits could disadvantage chal-
lengers. For example, a study by the non-partisan Committee for the
Study of the American Electorate found that of 32 winning Senate chal-
lengers between 1978 and 1988, only seven stayed within the spend-
ing limits proposed by Senate Democrats in 1990 (Peck 1990, 3).

A basic philosophical disagreement also lies behind this dispute.
The Democrats insist that rising costs and the escalating money chase
cannot be solved unless the total amount of money in campaigns is
capped through expenditure limits. The Republicans counter that the
chief problem is not the amounts of money, but its sources. They have
focused on limiting certain kinds of money considered tainted (i.e.,
PACs) and replacing it with other sources they regard as more desirable
(i.e., donations from individuals and political party money).

The Republicans also oppose public financing, which they tend to
regard as an inappropriate use of tax dollars. This is a second major
partisan difference between them and the Democrats, although there
is by no means acceptance of public financing by all Democrats.

Several factors converged to bring campaign finance reform to the
forefront of the legislative agenda when the 101st Congress convened
in January 1989. It had become apparent that a bailout of the nation’s
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savings and loan industry was going to cost several hundred billion
dollars. Attention focused on the California-based Lincoln Savings &
Loan (S&L). It was revealed that Lincoln’s owner, Charles Keating, and
his associates had given $1.3 million to political and semi-political com-
mittees associated with five senators who had met with federal regu-
lators on Keating’s behalf.14

Then, House members began moving after the 1988 election to give
themselves a substantial pay raise, in order to deal with the issue almost
two years before they would again face the voters. A fire-storm of
protest erupted, and the move was temporarily shelved. To make the
pay raise more palatable, House leaders promised action on ethics and
campaign reform measures.

House Speaker Jim Wright of Texas, then the subject of an ethics
investigation that would ultimately lead to his resignation, appointed
a bipartisan task force on campaign reform in January 1989. House
Democrats coalesced around two bills proposing campaign spend-
ing limits and aggregate ceilings on PAC donations. The chief differ-
ence between the two bills was over public financing, reflecting
divisions within the Democratic majority on this issue. One bill sought
to achieve voluntary compliance with spending limits in return for
discounts on postal rates and television ads; the other included
public matching funds.

In the Senate, Boren reintroduced his 1987-88 proposal for public
financing of Senate candidates only when an opponent exceeds spend-
ing limits. The Republicans, led by Senator Mitch McConnell of
Kentucky, countered with a cut in PAC contribution limits, an increase
in the amount that could be donated by an individual, and fewer restric-
tions on the money that political parties could give to candidates.

In June 1989, President Bush offered his own proposal. With the
Democrats in control of Congress, it was aimed largely at reducing
the advantages of incumbency by doing away with most PACs and
forcing candidates to “zero out” campaign treasuries after each elec-
tion. The latter proposal was designed to end the practice whereby
incumbents accumulated large “war chests” in an effort to scare away
potential challengers. Not surprisingly, the plan was strongly attacked
by the Democrats.

By the end of 1989, the co-chairmen of the House task force,
Democrat Al Swift of Washington and Republican Guy Vander Jagt of
Michigan, reached agreement on some secondary issues. These included
guaranteeing priority for political candidates in the purchase of broad-
cast time, re-establishing tax credits for small donations and doing
away with leadership PACs.1> But, on the major issues — expenditure
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limits, public funding, PACs and the role of parties — sharp partisan divi-
sions remained.

Just as ethics problems had placed pressure on House Democrats
to act on campaign reform in 1989 (ethics controversies forced both
Wright and Majority Whip Tony Coelho from office), the Senate came
under similar pressure in 1990 as a result of a decision by the Senate
Ethics Committee to investigate the five senators involved in the Keating
S&L affair. In an effort to avoid a repeat of the 1987-88 battle, the two
Senate leaders — Democrat George Mitchell of Maine and Republican
Robert Dole of Kansas —named a panel of academic and legal experts
to come up with possible solutions.

The panel’s recommendations, released in early March, were ini-
tially hailed by both political parties as the basis for a possible com-
promise (Campaign Finance Reform Panel 1990).16 The panel proposed
what became known as “flexible spending limits.” Exempt from these
limits would be relatively small contributions to Senate candidates from
in-state residents, along with spending by political parties for research,
voter-registration drives and get-out-the-vote efforts.

The panel sought to compromise between the Democrats’ insis-
tence on spending limits and the Republicans’ contentions that the chief
problem is the source of campaign money. While maintaining a form
of expenditure ceilings, the proposal favoured political party contri-
butions and individual donations from voting constituents over PACs
and out-of-state individuals — both regarded as major sources of spe-
cial interest money. In addition, the panel did not recommend direct
public financing, an idea strongly opposed by the Republicans. Rather,
it suggested reduced broadcast rates and postal discounts combined
with tax credits for in-state contributions as incentives for candidates
to abide by spending limits.

The political opening created by the panel’s report was soon lost
amid posturing by Senate Democrats and Republicans, both eager to
be seen by voters as wearing the mantle of reform. Although there were
also internal differences within each party, the Democrats and the
Republicans formulated separate bills as possible substitutes to one
that had been reported out favourably by a Democratic-controlled
Senate committee.

The Democratic-sponsored bill that passed the Senate in August
1990 proposed that candidates who comply with spending limits be
given vouchers with which to buy television time along with discounted
mail rates. The Senate legislation also would have provided direct pub-
lic funding to participating candidates whose opponents exceeded the
spending limit in a particular state. The House Democratic bill included
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free television time and mail discounts. But, reflecting scepticism on
the part of some House Democrats regarding the ability of the FEC to
administer a program of direct public funding for congressional can-
didates, the House bill did not provide for such a program.

Another issue to split Democrats and Republicans was how to reg-
ulate PACs. In general, the Senate and House Democrats differ on
reducing PAC contribution limits or prohibiting PAC contributions entirely,
but both have favoured aggregate ceilings on the total any candidate
can accept from all PACs. Some Republicans have proposed reducing the
current $5 000 per election limit that a PAC is allowed to give to a can-
didate, while others want to ban PAC contributions entirely. Proposals
to reduce contribution limits seem aimed at the Democratic-leaning
labour PACs and certain other membership PACs, which have tended to
contribute the maximum allowed under law. Some have complained that
the Democratic proposals for aggregate limits would enable a candidate
to accept large amounts of early “seed money” from well-endowed
PACs, thus preventing the smaller PACs from contributing at all if the
candidate reached the limit early.

Two provisions faced almost certain judicial challenges if the Senate
package had become law: a ban on PACs and a system of contingency
public financing. In fact, the Senate bill contained a stand-by scheme for
limiting PAC contributions in the event that the ban on PACs was found
to be unconstitutional. (Besides corporate, trade association and union
PACs, the prohibition included covered “non-connected” or ideologi-
cal or issue PACs, a move potentially in conflict with constitutional
rights.) During the Senate debate, contingency public funding was
challenged as a coercive measure because it serves to punish a
free-spending candidate by giving public money to his or her opponent.

The House bill, passed several days after the Senate legislation,
emerged only after fierce infighting among House Democrats. Those
from states likely to lose districts as a result of the 1990 decennial cen-
sus feared that spending limits would harm their chances for political
survival. To satisfy them, the spending limits were loosened for House
candidates who survived primary elections with less than two-thirds
of the vote. Those complying with the limits were to be rewarded with
broadcast and postal discounts.

In contrast to the Senate ban on PACs, the House-passed bill allowed
candidates to accept an aggregate amount of PAC contributions equal
to half of the spending limit. This clearly reflected House Democratic
dependence on PACs: almost 52 percent of the money received by the
House Democratic majority during the 1988 campaign came from PACs.
The House legislation also gave favoured treatment to those PACs that
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limited donations from their members to no more than $240 per year.
Critics charged that this was simply a move to benefit labour PACs,
which rely largely on small contributions.

Negotiations between the House and Senate on the issue were never
convened, leaving the future of the matter to the 1991-92 session of
Congress. But given the differences between the two houses — along
with threats that President Bush would veto any bill calling for spend-
ing limits and public finance - few are certain of action in the near
future. Nevertheless, both houses of Congress demonstrated in 1990
their ability to pass bills.

THE STATE OF THE STATES

The reforms at the federal level during the 1970s spurred numerous
changes at the state and local levels. But recently, the states have often
taken the lead while the issue remains stalemated in Congress. The
push for reform at the state level comes at a time when many of the
problems plaguing the congressional finance system, including heavy
reliance on PACs and a shortage of financially competitive challengers,
are increasingly present in the campaigns for statewide office and for
seats in state legislatures.

As of the end of 1990, all 50 states had some form of campaign dis-
closure. A majority of states had restrictions on individual donations
to a candidate, while half had limitations on PAC contributions.!” In
addition, almost half the states featured direct or indirect public financ-
ing for candidates and/or political parties through tax checkoffs or vol-
untary tax add-ons. Many of the programs provided only modest
amounts of public financing.

Several major municipalities, including New York and Los Angeles,
the nation’s largest cities, provide for public financing (Alexander and
Walker 1990).18

Following is a look at three political units — New Jersey, Minnesota
and New York City — that have put extensive systems into place.

New Jersey
New Jersey adopted public financing of gubernatorial elections in early
1974, six months before Congress expanded the current system of pres-
idential public funding. New Jersey’s move also was a reaction to scan-
dal. At the time, New Jersey suffered from a reputation as one of the
country’s more corrupt states, and public funding was adopted fol-
lowing a period in which several high-ranking public officials were
convicted of campaign-related abuses.

New Jersey’s program, first implemented in the 1977 general
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election, later was extended to cover primaries as well; the gubernato-
rial races of 1981, 1985 and 1989 featured public funding during both
the pre-nomination and general election periods. The New Jersey sys-
tem is the most generous state program in the country. After raising a
“threshold” of $150 000 in private donations, a candidate is eligible to
receive $2 in public funding for every $1 raised, up to a prescribed ceil-
ing. In return, he or she must abide by limits on individual contribu-
tions as well as overall expenditures and agree to participate in two
debates each in the primary and general election.

Beginning in 1989, the expenditure limits and public subsidies were
indexed to inflation, mirroring the presidential public funding system.
The New Jersey legislature also tied the contribution limits to the
consumer price index.

Advocates say that the generosity of the New Jersey system is directly
related to its success; gubernatorial candidates of both parties have
found it worth their while to accept limitations on spending in return
for the substantial public subsidies offered. Of 40 major candidates who
have run for the governorship since public funding was enacted, 38
have sought and received the subsidies (Alexander 1989, 9). And, unlike
other states, the New Jersey legislature has been willing to appropriate
money to supplement receipts from an income tax checkoff.

In the 1989 gubernatorial primary election, public funding accounted
for 58 percent of the money spent within the expenditure ceiling
(Alexander 1989, table 2, 14). During the general election, the Democratic
and Republican candidates each received a public subsidy equal to
two-thirds of their spending limits.

Nonetheless, the New Jersey system has not been without its prob-
lems; to some extent, it is a case study in the difficulty of seeking to
impose expenditure ceilings. In 1977, the spending limit was set at a
relatively low level. This ended up placing state Senator Raymond
Bateman, the Republican challenger, at a significant disadvantage in
his campaign against his better-known opponent, Democratic incum-
bent Brendan Byrne. “As the public support for the candidates shifted
toward Governor Byrne, Senator Bateman, solely because of the expen-
diture limit, was unable to react and mount an alternative campaign
to counteract the growth of support for Governor Byrne,” the New
Jersey Election Law Enforcement Commission (ELEC) later reported
(1982, 17-18).

Based on that experience, ELEC has quadrennially advocated repeal-
ing the expenditure ceilings and instead, providing candidates with a
base of public funding sufficient to mount a viable campaign. In 1980,
the New Jersey legislature voted to do away with the spending ceiling.
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Byrne, who had benefited from it, vetoed the measure. In 1989, the leg-
islature raised the ceilings substantially.

As with the presidential candidates, New Jersey gubernatorial
nominees have increasingly sought to legally evade spending limits
through the use of soft money. In 1989, the state political parties
financed a variety of “generic” campaign ads and activities that
redounded to the benefit of the gubernatorial candidates (Fitzpatrick
1990, 14-18). In addition, independent expenditure campaigns, used
to skirt presidential limits, played a role in the last two governor-
ship races.

In New Jersey, the governor is the only official of the executive
branch of government to be popularly elected. To date, the legislature
has not chosen to extend public funding to their own election contests.
In fact, unlike the gubernatorial race, there are now no limits on how
much individuals, businesses, unions and PACs may contribute to leg-
islative candidates. Consequently, much of the special interest money
kept out of the governorship election has been diverted into the races
for the legislature.

Minnesota

Like the New Jersey system, Minnesota’s public funding program also
dates back to 1974. However, it owes its creation not to scandal, but to
a political tradition of idealistic populism that has made this state one
of the most liberal in the United States.

The Minnesota system, although not as well funded as New Jersey’s,
is more extensive in several respects. It assists political parties as well
as candidates. While limited to the general election, it covers all statewide
candidates (excluding judicial office). Minnesota also is one of only
three states that provide public funding to state legislative candidates.
And the state broke new political ground in 1990 when it extended
state public funding to elections for Congress. This seems certain to
face a constitutional challenge on the grounds that state laws are pre-
empted by federal laws in the case of federal elections.

To qualify for public funding in the general election, statewide and
state legislative candidates must agree in writing to comply with expend-
iture ceilings as well as limits on aggregate contributions from indi-
viduals, unions, PACs and political parties (corporations are barred from
making political donations). Although the Republican candidates for
governor declined public funding in 1978 and 1982, the great majority
of eligible candidates have opted to accept the money and abide by the
limits since the system was first implemented in 1976. In 1986, when both
major party gubernatorial candidates accepted public funding, about
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a quarter of their campaign budgets were underwritten by subsidies
(Alexander 1989, 32-33).

Along with Rhode Island, Minnesota currently has the nation’s
highest tax checkoff for public funding: $5. Initially, candidates of the
state’s Democratic-Farmer-Labor Party were outdistancing their
Republican counterparts in receipt of public funds. But in recent years,
Republicans have gained a larger share of the available subsidies
(Alexander 1989, 32).

There is mixed evidence as to whether Minnesota’s extensive pro-
gram has achieved a basic goal of public funding systems: to increase
the degree of competition among candidates by “levelling the playing
field.” On the plus side, no one has run unchallenged for statewide
office since the law was enacted. All but one of the winning candidates
accepted public funding and therefore were constrained by spending
limits (McCoy 1987).

However, the benefits of Minnesota’s public funding for legisla-
tive candidates can be questioned. There is some evidence that candi-
dates in non-competitive races often opt for public financing to pay for
their campaigns when the expenditure limits are high enough and the
money the program provides is sufficient. But in competitive districts
or those in which a strong challenger seeks to unseat an incumbent,
candidates may not accept public financing so they can spend as much
money as they deem necessary. Generally, Republicans do not partici-
pate in public funding as readily as do Democrats.

Expenditure limits also have posed problems for the Minnesota pro-
gram. In 1980, a year in which both houses of the Minnesota legislature
were up for election, the rate of participation in the public funding pro-
gram dropped to 66 percent from 92 percent four years earlier (Alexander
1989, table 5,29). At the time, inflation was running in double digits,
and the expenditure ceiling had not been raised to take that into account
— thereby making the restrictions unattractive to many candidates. After
the 1980 election, both spending limits and public funding allocations
were tied to the consumer price index, and in the 1990 election the rate
of candidate participation was back up to 92 percent.

New York City

Of the four municipalities with public financing, the most extensive
program is in New York City. As was the case with the neighbouring
state of New Jersey, the New York City program was born of scandal.
In response, the City Council in February 1988 enacted public financ-
ing legislation, which was signed by Mayor Edward Koch and ratified
overwhelmingly by city voters the following November. In 1989, Koch
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sought re-election under the first test of the new program, losing to
David N. Dinkins, then Manhattan Borough president.

Those seeking public funding in New York City must agree to abide
by expenditure limits and to demonstrate the viability of their candi-
dacy by raising a relatively modest threshold amount in private
donations. Public funds then match private contributions of up to $500
from New York City residents. The program covers all of the city’s
elected offices: mayor, City Council president, comptroller, the presidents
of New York’s five boroughs and the members of the City Council.

Candidates participating in the New York City program also must
agree to limit individual contributions to $3 000. This is far more restric-
tive than current New York state law, which sets the individual limit at
$50 000.

An assessment of the city’s first experience with the new law in
1989 found that it had sharply diminished the role of large contributors
- a perennial concern in a city where the powerful real estate industry
has often exercised its financial clout in election years.

In terms of candidate participation, the program had its biggest
impact in the mayor’s race. Five of the six major candidates opted to
participate in the program. The Democratic Party nominee, Dinkins,
received about 12 percent of his total receipts from public funding;
Republican nominee Rudolph Giuliani received about a fifth of his cam-
paign budget from public funds (New York City Campaign Finance
Board 1990, 5). In all, 48 candidates who appeared on the ballot in either
the primary or general election participated in the program, and 36
received public funds (ibid., 29).

The program was less successful in bringing electoral competition
to City Council races, which — with a few exceptions — traditionally
have been low-visibility, one-sided contests. While 33 candidates for
the 35 council seats opted into the program, only 25 actually received
any public funding (New York City Campaign Finance Board 1990, 16).
This may change in the 1991 special elections: the City Council is being
expanded from 35 to 51 seats and given enhanced power.

CONCLUDING OBSERVATIONS
As noted at the outset, it is risky to draw comparisons between the
United States and Canada in view of the significant differences in their
political systems. However, in terms of campaign finance, there are sev-
eral basic realities that underlie both systems as we enter the 1990s:

Professionalized campaigns are here to stay. The host of professional
campaign services relied upon by competitive candidates and parties
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is costly. No amount of legislative action is going to turn back the clock
and de-professionalize campaigns. The issue, rather, is how to finance
modern elections in a manner that minimizes the opportunity for cor-
ruption, as well as the appearance of corruption.

Money is speech. That tenet lies at the heart of the Buckley decision’s
finding that mandatory expenditure limits were prohibited under the
provisions of the U.S. Constitution. But it is a principle applicable to
any modern democratic society in which free speech is a basic right.
To restrict a candidate’s ability to avail himself or herself of the means
of promotion can be considered a restriction on speech. Any effort to
forestall real or perceived corruption by curtailing the supply of polit-
ical money must be balanced carefully against basic individual rights.

Unforeseen consequences are inevitable. In democratic pluralistic soci-
eties, such as those of the United States and Canada, efforts to regulate
the flow of money will never work quite as intended. Some affected
parties will seek redress in the judicial process; in the United States,
the current structure of campaign finance was shaped almost as much
by litigation as by the laws enacted by Congress. The best of intentions
often have unintended side effects. In enacting the 1979 FECA amend-
ments, Congress had the purpose in mind of strengthening grassroots
political parties. What resulted was the rip tide of soft money that now
courses through presidential elections.

The foregoing are among the realities and principles to be kept in
mind in evaluating the experience of campaign finance reform and
proposing further changes. In the United States, several obvious lessons
arise from the experience of the past 20 years:

Expenditure limits develop leaks. Limitations of any kind — whether con-
tribution or expenditure limits — develop leaks. But expenditure limits
are the most problematic, as was demonstrated by the Bush-Dukakis
race of 1988 and the New Jersey experience (and also, to some extent,
by the experience with political interest groups in Canadian elections).
In the U.S. political system, candidates at both the federal and state lev-
els have found a multitude of ways to get around the limits by such
hard-to-trace forms of political spending as soft money and indepen-
dent expenditures. The former has reinjected the large contributor into
presidential campaigns. The latter has intensified the use of negative
advertising, resulting in heightened cynicism in an already disillu-
sioned voting public.
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At the congressional level, there is evidence that expenditure lim-
its could place relatively unknown challengers at an even greater dis-
advantage at a time when races for the House and Senate are growing
less and less competitive. The experience at the state legislative level indi-
cates that when a candidate must abide by spending limits to receive
public funding, some candidates have chosen to decline public financing.
The result is that the candidate must seek that much more private
money, which is derived increasingly from groups with interests before
the legislature.

Public funding has benefits. To say that questions can be raised about
expenditure limits is not to render the same judgement on public fund-
ing. Even with undesirable forms of campaign money coming in through
leaky expenditure limits, public funding clearly has displaced a
significant amount of private donations in U.S. presidential campaigns.
For example, even given the degree to which Dukakis and Bush were
able to circumvent the official spending limits in 1988, public subsidies
still accounted for significant amounts of their respective campaign
budgets. Were that money not available, presidential candidates would
likely be forced to do what congressional aspirants already are doing:
pursue more PAC money.

From a practical standpoint, the presidential candidates operate
under a scheme that has been dubbed floors-without-ceilings.
Unrestrained by effective spending ceilings, they nevertheless are given
a base of public funding from which to get their messages across through
television and other means. In fact, Dukakis’ home state of Massachusetts
has a floors-without-ceilings system in which candidates receive pub-
lic funding without committing to spending limits. This idea has met
with resistance in Congress and many state legislatures, where some are
reluctant to provide taxpayer dollars without attempting to restrain
private fund spending. On the other hand, the floors-without-ceilings
approach allows the candidates to spend more than the public financ-
ing provides without artificial limitations.

Incumbents vs. challengers. Analysing campaign spending data, polit-
ical scientist Gary C. Jacobson showed that campaign spending does not
have the same consequences for incumbents and challengers alike.
Jacobson found that spending by challengers has more impact on elec-
tion outcomes than does spending by incumbents (Jacobson 1978, 469).

Simply being known and remembered by voters is a very impor-
tant factor in electoral success. The average incumbent, provided with
the resources of office, already enjoys an advantage in voter recognition
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prior to the campaign. The dissemination of additional information
about the incumbent during the campaign, therefore, may often be
superfluous even though it helps reinforce voters’ opinions. On the
other hand, the challenger, not so well known to most voters, has every-
thing to gain from an extensive and expensive effort to acquire voter
awareness.

Translated into financial terms, this means that because
senators and representatives are generally better known, they usually
need less campaign money but are able to raise more. The challengers,
while they may need more money, have difficulty in getting it. But
when they do, either through providing it to their own campaigns out
of their own wealth, or by attracting it, they become better known and
are more likely to win. If the incumbent then raises money to meet the
threat, spending money helps him or her less per dollar spent than
additional dollars spent by the challenger. In summary, those votes that
change as a result of campaign spending generally benefit challengers.

Jacobson concluded that any campaign finance policy, such as pub-
lic subsidies, that would increase spending for both incumbent and
challenger would work to the benefit of the latter, thus making elec-
tions more competitive. On the other hand, any policy that attempts
to equalize the financial positions of candidates by limiting campaign
contributions and spending would benefit incumbents, thus lessening
electoral competition (Jacobson 1978, 474).

Contribution limits: How high or how low? In setting contribution lim-
its, a balance must be struck between the need to reduce public per-
ceptions of excessive spending and the need for candidates to raise
adequate funds to communicate with voters.

No one has seriously advocated a return to the era of the six-figure
donor: the presence of $100 000 soft-money contributors in the 1988
campaigns prompted editorial criticism and a negative public reaction.
At the same time, setting contribution limits too low can have the effect
of turning public officials into non-stop political fund-raisers seeking
to collect sufficient money in small lots.

An appropriate limit depends greatly on the political demography
of the jurisdiction for which it is intended. But the purpose should be
guided by recognition that money is an essential ingredient in political
campaigning. Once the decision is made, contribution limits should be
indexed to inflation to prevent the type of problem that has arisen in
contests for Congress: the erosion of the value of the $1 000 individual
contribution limit has, among other effects, provided greater incentives
for candidates to seek PAC support with the higher limit of $5 000.



52
COMPARATIVE PARTY AND ELECTION FINANCE

In conclusion, two points are worth considering. First, the impact
of money on politics raises concerns on two levels. One level is whether
the financing system provides undue influence for those able to con-
tribute, or in the case of PACs, for those able to organize fund-raising of
big money in small sums. The other level is the conferring of electoral
advantage to those able to raise and spend the most. The regulatory
system tries to meet these problems by means of disclosure and limi-
tations, and in the presidential case, public financing, but as illustrated,
not always successfully. The search for remedies goes on.

Second, what the federal and many of the state laws — and com-
missions — have lacked is a philosophy about regulation that is both
constitutional in the U.S. framework and pragmatically designed to
keep the election process open and flexible rather than rigid, exclu-
sionary and fragmented. Election regulation is essential, but it does not
serve the public interest or the political process if it chills citizen par-
ticipation. It is not desirable for the law to lead election agencies to
micromanage political campaigns. More than two decades after major
change was initiated, it is not clear that election reform has led to the
openness, flexibility and level of participation a democratic and plu-
ralistic society requires.

ABBREVIATIONS
ch. chapter
Pub. L. Public Law
ss. sections
Stat. Statutes
U.Ss:.C. United States Code
NOTES

This study was completed in April 1991.

1. This ruling came as part of the Buckley v. Valeo case, 424 U.S. 1 (1976), dis-
cussed in detail in the first section of this study.

2. This statement appeared in a letter sent by Johnson to Congress on 26 May
1966, in which he proposed the Election Reform Act of 1966. Its full text is
reprinted in CQ Almanac 1966 (1967, 1248-49).

3. Taken from a statement by Susan B. King, director, National Committee
for an Effective Congress, before House Interstate and Foreign Committee,
Subcommittee on Communications and Power, 9 June 1971; quoted in CQ
Almanac 1971 (1972, 888).



10.

53
ELECTION FINANCE IN THE UNITED STATES

. One of the leaders of the fight to roll back the law in 1967, Sen. Robert F.

Kennedy, D-New York, expressed concern that national party chairs
would use the money to cajole large states to support the nomination of
a particular presidential candidate. A year later, Kennedy mounted an
insurgent campaign for the Democratic presidential nomination that was
ended by his assassination.

The plaintiffs covered a broad ideological spectrum, led by conservative
Republican Senator James Buckley of New York and including Eugene
McCarthy, a former Democratic senator from Minnesota, and Stewart R.
Mott, a large contributor to liberal candidates. The defendants included
Secretary of State Francis R. Valeo, the U.S. attorney general, the Clerk of
the House of Representatives, the Federal Election Commission and three
reform groups: Common Cause, the Center for Public Financing of Elections
and the League of Women Voters.

Congress reserved the right to veto regulations promulgated by the FEC
as well as a number of other independent agencies. This so-called legisla-
tive veto was later ruled unconstitutional by the Supreme Court in
Immigration and Naturalization Service v. Chadha 462 U.S. 919 (1983). The
court asserted that Congress was trying to exercise powers reserved to the
president under the U.S. Constitution.

To put this figure in perspective, some $2.7 billion was spent on all elec-
toral activity in the United States in 1988. Consequently, direct spending
by the presidential candidates accounted for almost 20 percent of all polit-
ical spending.

Independent expenditures have come into play in congressional as well
as presidential campaigns. In 1980, four liberal senators - including 1972
Democratic presidential nominee George McGovern — were defeated amidst
a campaign of ads underwritten by the National Conservative Political
Action Committee (NCPAC), the most controversial of the independent
expenditure groups of the 1980s. However, most independent spending has
been concentrated in presidential contests.

The Mondale campaign agreed to pay the U.S. Treasury $350 000, plus an
$18 500 civil penalty, for violations of contribution and spending limits
growing out of the delegate committee scheme. In addition, the agree-
ment required the Mondale committee to pay $29 640 for exceeding spend-
ing limits during the New Hampshire primary. The details of the settlement
are contained in FEC MUR (Matter Under Review) #1704.

Not every contributor credited with $100 000 gave it all in soft money.
Some donated up to the legal limit of $20 000 in hard money to the national
party committees. Others gave in varying combinations of hard and soft
money totalling $100 000 or more and thus were credited with that amount.
Still others gave directly to state party committees rather than routeing
the donations through the national parties.
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The complete regulations are printed in the Federal Register (1990), under
the Federal Election Commission, “Methods of Allocation Between Federal
and Non-Federal Accounts: Payments, Reporting; Final Rule; Transmittal
of Regulations of Congress.”

The focus groups were conducted by Market Decisions Corp., Portland,
Oregon, under contract to the FEC. Their findings are contained in
“Presidential Election Campaign Fund Focus Group Research,” published
in December 1990.

Bush and Dukakis each received $46.1 million in public funding during
the 1988 general election. Dukakis spent just under half that amount ($22.3
million) on paid television, while Bush spent almost two-thirds of the
amount of his subsidy ($30.2 million) on television time.

The five senators involved in the Keating affair - Democrats Alan Cranston
of California, Dennis DeConcini of Arizona, John Glenn of Ohio, Donald
Riegle of Michigan and Republican John McCain of Arizona — became
known as the “Keating Five.” The episode served to highlight the role of
soft money at the congressional as well as the presidential level.

Leadership PACs are formed by influential members of Congress to fun-
nel money to fellow legislators, thereby allowing the sponsor of the PAC
to collect political I0Us and strengthen his or her clout on Capitol Hill.

The leadership PAC controversy has some parallels to the current debate in
Canada over whether spending in contests for party leadership should be
regulated.

The author of this study served as a member of the six-person panel.

For a comprehensive survey of campaign finance laws in all 50 states, see
Campaign Finance Law 90 (1990).

There are half a dozen cities and counties that have adopted public finance
programs. Besides New York and Los Angeles, they include Seattle,
Washington; King County, Washington (the county surrounding Seattle);
Tucson, Arizona; and Sacramento County, California. However, the
Sacramento and Los Angeles programs are in limbo because of Proposition
73, a state ballot initiative passed in June 1988 that bars public funding of
candidates in California. For more information, see Alexander and Walker
(1990).
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THE EVOLUTION OF
CAMPAIGN FINANCE
REGULATION
IN THE UNITED STATES
AND CANADA

a4

Robert E. Mutch

THE PROBLEM OF money in elections is as old as elections themselves,
and legislative attempts to regulate that money have changed with its
sources and uses. The modern era in American politics began in the
early 19th century, when elections ceased to be contests among upper-
class factions and came to be fought by professional, middle-class politi-
cians organized into parties. With the parties came a new source of
money to finance the election expenses, which wealthy politicians had
once paid out of their personal fortunes: the parties exacted financial sup-
port from those they had placed in government jobs by assessing office
holders a fixed percentage of their salaries, usually 2 percent.

Civil service reformers opposed the practice of political assess-
ments, and their attempts to free government employees from political
control were also the first American attempts to regulate campaign
funds. Congress made several such attempts, beginning in the 1830s, but
reformers did not succeed until a disappointed office seeker assassi-
nated President James A. Garfield in 1881. The Pendleton Act of 1883
created a class of federal government workers who had to win office by
competitive examination, and it prohibited the solicitation of political
contributions from these workers. Subsequent legislation, which con-
tinued well into the 20th century, further diminished the importance
of the civil service as a source of party funds. But these laws, however
significant their impact on campaign finance, were primarily intended
to reform and improve the federal civil service.
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State legislatures passed the first laws aimed directly at the use
of money in elections: from 1890 to 1904, 21 states adopted “corrupt
practices acts,” which were more or less closely patterned after Great
Britain’s Corrupt and Illegal Practices Prevention Act of 1883. Some of
these laws followed the example of one part of the British Act by
limiting campaign spending, while others set their own example by
banning corporation contributions. Most, however, imitated the other
main provision of British law by relying primarily upon disclosure,
or “publicity” as it was then called. British law required candidates
to appoint agents, who then had to account publicly for all money
received and spent in the campaign; the American version of this
“agency doctrine” was to assign these responsibilities to campaign
committee treasurers. None of these laws was effective (Belmont
1905, 171-79; Bryce 1903, 148-49).

Canada did not develop a modern party system until the 1896
general election, and national party financing thus remained a minor
factor in Canadian elections until the end of the 19th century.
Canadian politicians also never resorted to the American practice
of systematically assessing civil service salaries to raise campaign
funds. Canadian campaign finance after Confederation fell into two
patterns: either candidates for office paid their own election expenses,
even into the 20th century, or they were personally paid by party
leaders. As late as 1930, Conservative leader Richard Bedford Bennett
paid most of his party’s election expenses out of his own pocket
(Seidle 1980, 143-45; Ward 1972, 336; Paltiel 1970, 20-21, 29).

When Canada did develop modern parties, its political fund-
raising became a far more centralized operation than has ever been
the case in the United States. Perhaps this development was in part
a continuation of the pre-modern pattern whereby party leaders
assumed personal responsibility for election expenses. Probably,
however, the main reason is that a parliamentary system concen-
trates governmental authority in the Cabinet, thus encouraging
similar concentration within the parties themselves.

Canada’s two major parties resemble their otherwise dissimilar
American counterparts in their extensive financial reliance on
business and a few wealthy individuals. From the late 19th century
on, the primary source of political money for Liberals, Conservatives,
Republicans and Democrats (apart from civil service assessments
and politicians’ personal fortunes) has been corporations and
wealthy business people. In both countries, too, it was a scandal
concerning business money that led to the first federal regulations
of campaign financing.
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THE POLITICS OF REGULATING CAMPAIGN FUNDS

The United States

Congress passed the first federal campaign finance law in 1907, in
response to revelations from a 1905 New York State investigation into
the insurance business. The investigators discovered that insurance
companies had secretly contributed large sums to Republican presi-
dential campaigns in 1896, 1900 and 1904. Congressional reformers
proposed two remedies: to prohibit corporations from making cam-
paign contributions, and to require national party committees to dis-
close their receipts and expenditures. Several states had already tried
both approaches. By 1911, Congress had enacted both measures and
had added a ceiling on campaign spending by congressional candidates.

For more than 30 years, Congress did little more than revise and
recodify the laws enacted in this initial burst of legislative innovation.
Then, in the 1940s, a Republican-Southern Democratic congressional
majority responded to increased labour political activity by extending
the corporation ban to cover labour unions. After the same conserva-
tive majority also extended civil service protections against political
assessments in a move to stop the New Deal, Democrats retaliated by
imposing contribution limits as well as expenditure limits on national
campaigns. The civil service protections remain in force, but the limits
soon proved to be ineffective.

The 1950s and 1960s saw rising concern about the rapidly increas-
ing cost of campaigning in the television era and about the consequences
of the resulting scramble to accumulate ever-larger political funds. In
1966-67, largely in response to these financial pressures, Democrats in
Congress passed —and then repealed, amid furious partisan and intra-
party debate — a program of public financing for presidential cam-
paigns. Public and private groups also studied the problem of campaign
finance: President Kennedy appointed the Commission on Campaign
Costs in 1962, and two private groups, the Committee for Economic
Development (a big business group) and the Twentieth Century Fund
(a foundation) addressed the problem in 1968 and 1969. In 1970
Democratic majorities in Congress enacted a bill to limit media spend-
ing in campaigns, only to see President Nixon veto it.

Congress put the cap on this “middle period” of American cam-
paign finance regulation by enacting the Federal Election Campaign Act
of 1971 (FECA). The FECA followed the advice of the 1960s studies by
repealing contribution and expenditure limits, although it imposed
new limits on spending for the broadcast media. The Act also took
the first steps toward reviving the 1966 Act for public financing of
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presidential campaigns and, in its only genuinely reformist section,
greatly strengthened disclosure requirements.

The late 1960s and early 1970s saw a steep drop in public confidence
in American political leaders. A study of public opinion polls concluded
that this “virtual explosion of antigovernment sentiment” had much
to do with the Vietnam War, but what is important here is that this
political environment was ideal for the creation of Common Cause in
1970 (Lipset and Schneider 1983, 16; McFarland 1984).

Common Cause can be seen as a descendant of the National
Publicity Bill Organization (NPBO), in that both are in the Progressive,
“good government” tradition. But the earlier group was formed for the
sole aim of enacting a national disclosure law, and it ceased to exist
once this goal had been attained. Common Cause remains active because
it sees itself as a “citizens’ lobby,” for which campaign finance is but
one item in a broad agenda. In the fertile soil of public discontent, the
group grew quickly, building a national membership and attracting to
its Washington office people with legal, lobbying and congressional
staff experience.

As the 1972 campaign drew near, Common Cause turned its atten-
tion to campaign finance. One of its first projects was to monitor the
newly strengthened disclosure law and to publish the financial data in
the candidates’ reports. Since the new law did not take effect until
7 April 1972, Common Cause asked all candidates voluntarily to release
information for funds raised before that date. Most complied, but some,
notably President Richard M. Nixon, running for re-election, did not.
The group filed suit, and when it became clear that the case would be
heard before election day, thus ensuring maximum publicity, the pres-
ident’s campaign committee voluntarily released the data. Among the
contributions listed were one for $1 million and another for $2 million,
the largest ever recorded.

The Watergate scandal further depressed popular confidence in
the country’s political leaders and raised Common Cause’s standing
with the press and public. On the evening of 17 June 1972, Watergate
Hotel security officers discovered five Nixon campaign committee
employees inside the burgled offices of the Democratic National
Committee. Investigations into this break-in soon turned up violations
of election law, mostly illegal contributions from corporations and for-
eign nationals, cash contributions, and reporting failures (Alexander
1976, chaps. 3 and 13). A White House attempt to cover up the affair
failed in the face of congressional and press investigations and even-
tually resulted in President Nixon'’s resignation and the inauguration
of the country’s first unelected president, Gerald R. Ford.!
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Watergate was for Common Cause what the 1905 New York insur-
ance investigation had been, on a smaller scale, for the National Publicity
Bill Organization. Although the 1971 FECA was barely a year old, the
scandal prompted the Senate to amend it, and Common Cause became
the best known of the several interest groups that lobbied Congress on
campaign finance reform. In 1974, after months of debate, Congress re-
enacted contribution and spending limits, established a public financ-
ing program for presidential elections, and created an independent
agency to administer and enforce the law.

Shortly after passage of the 1974 FECA Amendments, conservative
and libertarian opponents of the new law, headed by Senator James
Buckley (Rep., New York), challenged its constitutionality in federal
court. They targeted every part of the law, thus making the Supreme
Court’s decision in the case, Buckley v. Valeo (1976), a landmark opin-
ion in campaign finance law. The challengers were most successful on
expenditure limits. Arguing that spending money in a campaign was
equivalent to political speech, they charged that contribution and spend-
ing limits violated First Amendment guarantees of free speech. The
Supreme Court agreed and struck down all spending limits except
those accepted voluntarily by presidential candidates as a condition of
receiving public financing for their campaigns.

In these actions we can find themes that appear throughout the
development of American campaign finance law. The major themes
are the role of scandal in prompting legislation, the importance of pub-
lic interest groups in promoting reform, debate over the political
influence of wealth (specifically the proper roles of corporations and
labour unions) and the difficulties of drafting election laws for a
federal system.

Corporations and Labour Unions

The politically sophisticated had long known, or at least suspected,
that corporations were contributing large sums to the Republican party,
but this fact did not become public knowledge until September 1905.
In that month, a New York State legislative committee investigating
the insurance business discovered that the country’s three largest life
insurance companies had secretly financed the 1896, 1900 and 1904
Republican presidential campaigns. Although such contributions were
not illegal at the time and the absence of a national disclosure law meant
that no one would have been required to reveal them, the corporations
nonetheless disguised their contributions as individual gifts. This
attempt at concealment suggests that the insurance executives knew
their actions, if made public, would be widely regarded as illegitimate.
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The political influence of wealth was not an entirely new phe-
nomenon in the United States, but the rise of the large corporation in
the 1890s gave it new prominence. Lord Bryce noted that the “growth
of vast fortunes has helped to create a political problem,” adding that
“it is through corporations that wealth has made itself obnoxious”
(Bryce 1903, 856). Ironically, civil service reform promoted this trend,
for by slowly cutting off the most important source of political funds,
it forced the parties to turn to private business. The Senate first showed
concern about the political role of business in 1895, when a coalition of
progressive Democrats and Republicans tried and failed to appoint a
special committee to investigate corporate influence in congressional
elections (U.S. Congressional Record [hereinafter CR] 4 May 1895, 4769,
and 18 Dec. 1895, 230). In 1897, reacting to corporate support for the
1896 Republican presidential campaign, four states that had voted for
the Democratic candidate — Nebraska, Missouri, Tennessee and Florida —
prohibited campaign contributions by corporations. The 1905 New York
disclosures revealed even broader opposition to corporate political con-
tributions, as was evident from the editorial pages of newspapers across
the nation. Both Republican and Democratic papers condemned cor-
poration political contributions. The New York Tribune, the Republican
party’s flagship paper, was especially eloquent: “A corporation is not
a citizen ... and attempts by it to exercise rights of citizenship are fun-
damentally a perversion of its power. Its stockholders, no matter how
wise or how rich, should be forced to exercise their political influence
as individuals on an equality with other men. This is the basic princi-
ple of democracy, and forgetfulness of it is responsible for many cor-
poration abuses and for much of the popular prejudice against
incorporated wealth” (New York Tribune, 20 Sept. 1905).

The consensus against corporation political contributions extended
even to the courts, which interpreted corporation law as forbidding
the practice.? This consensus guaranteed that editorial pressure for
remedial legislation would be brought to bear on both Congress and the
White House.

The National Publicity Bill Organization (NPBO), a public interest
group formed immediately following the revelations, enlisted several
prominent men - state and federal office holders, college presidents,
business executives and even some labour leaders - to form a focal
point for this pressure.3 NPBO, as its name implies, advocated a federal
publicity law, but it also saw publicity as a way to deal with corpora-
tion political money.

The founder of the group was Perry Belmont, a wealthy New York
Democrat whose brother, banker August Belmont, was a leading
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contributor to the Democratic party. Just months before the New York
State legislative hearings, Perry Belmont wrote an article claiming that
a federal disclosure law would “secure the freedom of elections from
improper influences,” chief among which were corporations. He wrote
that “contributions by corporations should be restricted,” but he pre-
ferred to rely upon publicity as an aid to private stockholders’ suits
and did not press for prohibitive legislation (Belmont 1905, 185, 182).

It was one of NPBO's few Republican members, William E. Chandler,
a former U.S. senator from New Hampshire, who was chiefly respon-
sible for congressional passage of a ban on corporation contributions.
He drafted and first introduced the bill early in 1901, shortly after the
Boston & Maine Railroad, which dominated New Hampshire politics,
successfully opposed Chandler’s re-election. The bill did not come to
a vote in 1901, but newspapers revived it immediately after the 1905
New York insurance hearings, and Chandler himself eagerly sought
someone to reintroduce it in the Senate (Richardson 1940, 361, 489-91,
632, 636).

Chandler failed to find a Republican willing to sponsor his bill.
This is an important point, because most accounts give credit for the
eventual law to the Republican then occupying the White House,
Theodore Roosevelt. The issue was a delicate one for the President, as
the revelation that corporations had financed his 1904 campaign came
less than a year after his own carefully phrased rebuttals, during that
campaign, of Democratic charges that he had accepted such money.
Three months after the revelation, in his message to the Fifty-Ninth
Congress, the President advocated both a publicity law and a ban on
corporation contributions. His advocacy of campaign finance reform
went no further, however: no one in his administration drafted bills
embodying the suggested regulations, and the President lent none of
his considerable political weight to any of the reform measures intro-
duced by others (Roosevelt 1952, 1009, 1101-102; CR, 5 Dec. 1905, 96).

After failing to persuade a member of his own party to introduce
his bill, former Senator Chandler chose an old ally to sponsor it, South
Carolina Democratic Senator Benjamin R. Tillman. Republicans con-
trolled both houses of Congress, and the reluctance of Senate Republicans
to introduce a reform bill drafted by a member of their own party did
notaugur well for that same bill’s chances of passage when sponsored
by a Democrat. But Tillman kept the issue alive in floor speeches and
in calls for investigations into the financing of presidential elections,
and it was probably his persistence, as well as the upcoming 1906 mid-
term elections, that convinced the Privileges and Elections Committee
to report out a weakened version of the bill. Two weeks later, the Senate
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passed the bill without debate (CR, 9 June 1906, 8162; U.S. Senate Report
[hereinafter S. Rept] 3056 (59th Cong.)). After waiting seven months, the
Republican-controlled House also passed the bill, with minimal debate
and by an unrecorded voice vote (CR, 21 Jan. 1907, 1452-54).

The revelation of the secret insurance company financing of
Theodore Roosevelt’s 1904 presidential campaign led to enactment of
the 1907 Act, and it was publicly disclosed labour contributions to his
Democratic cousin Franklin’s 1936 and 1940 campaigns that prompted
Republicans and conservative Democrats to extend the prohibition to
unions. Labour unions had never spent much money on elections, so
it was a great shock to Republicans when the United Mine Workers
and other unions gave nearly $800 000 to President Roosevelt’s 1936
re-election campaign (S. Rept 151 (75th Cong.), 127-31). In 1943, with
both public opinion and the Roosevelt administration aroused over a
long wartime coal strike, conservative elements of both parties saw
their best chance to move against unions.

Democrats still had a majority in Congress, but Republicans had so
increased their number in both houses that they could outnumber
Northern Democrats three to one by joining with Southern Democrats,
as they did on labour issues. House members of this conservative coali-
tion had already tried to pass a separate bill banning union contribu-
tions, only to see the House Labor Committee reject it on the grounds
that it discriminated against unions by imposing on them restrictions
not applied to other unincorporated associations (CR, 3 June 1943, 5341).
They fared better by adding the identical provision as a floor amend-
ment to a Senate-passed bill restricting strikes in war-related indus-
tries. President Roosevelt vetoed the bill, but the Republican-Southern
Democratic coalition managed to muster the two-thirds majority of
both houses needed to override the veto (CR, 3 June 1943, 5328-47; 4 June
1943, 5390; 25 June 1943, 6487-89, 6548—49). The bill, a wartime measure
only, was terminated six months after the president declared an end to
hostilities.

The same coalition had an even easier time making the ban per-
manent in the Republican-controlled Eightieth Congress (1947-48),
despite vigorous opposition from Northern Democrats and the two
main labour organizations, the Congress of Industrial Organizations
(c10) and the American Federation of Labor (AFL). The conservative
majority not only re-enacted the ban as part of the Taft-Hartley labour-
management relations act but extended it to cover expenditures as well
as contributions, and primaries and nominating conventions as well
as general elections (Congressional Quarterly 1947, 279-308). Attempts
by congressional conservatives to curb labour political activity only
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increased it. Unions went to court several times in the 1940s and 1950s
to defend the legality of their political expenditures, and they met with
much success.*

Labour’s most significant act in the 1940s was to invent the polit-
ical action committee. In direct reaction against the 1943 wartime ban,
CIO created the Political Action Committee (CIO-PAC) to participate in
the 1944 elections. So as not to fall under the strictures of the 1943 law,
the funds CIO-PAC contributed to federal candidates came not from the
treasuries of member unions but from voluntary contributions by rank
and file members of those unions: thus, the PAC was technically not a
union. Passage of the Taft-Hartley Act in 1947 had a similar result: the
more moderate AFL created its own political arm, Labor’s League for
Political Education, and appealed for contributions from its 8 million
members. These were the first PACs.

If unions could not use dues money for political purposes even
when the decision to do so was made by majority vote of union mem-
bers or their elected representatives, then members would have to be
systematically solicited to contribute more money on top of their dues.
Unions designed PACs to accomplish this end - to collect and distribute
large sums of money collected in small amounts from large numbers
of people. By the 1960s, PACs had become the primary vehicle for labour
political activity. It was also in the 1960s that the labour political com-
mittees first came under attack.

In 1968 the federal government indicted a St. Louis local of the
Pipefitters” Union for using its PAC to violate the 1947 prohibition against
union political contributions. The Department of Justice alarmed labour
by arguing that even if the local could show that member contributions
to the PAC were voluntary, such contributions were still illegal because
the PAC’s overhead was paid directly out of the union treasury and its
officers were also officers of the union, who solicited members at work
(Pipefitters 1972). Since most union PACs were similar to that of the
Pipefitters’ St. Louis local, the government’s victories in the district and
circuit courts threatened the election activity of all unions. Labour’s
fears mounted when two national business organizations announced
plans to seek further restrictions on labour PACs; when the government
initiated a suit against the Seafarers’ Union PAC; and when conserva-
tive Republicans tried to amend the 1971 FECA, on which Congress was
then working, to restrict labour political funds. In the interval between
the Supreme Court’s agreement to hear the case on appeal and actual
argument before that court, AFL-CIO decided to seek a more favourable
amendment to that election law.

In 1971 Rep. Orval Hansen, a moderate Republican from Idaho,
introduced the labour-backed amendment, which explicitly legalized
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the establishment of PACs (CR, 30 Nov. 1971, 43379). Hansen’s amend-
ment covered corporations as well as unions, but since most corpora-
tions contributed through individual executives rather than PACs, its
main impact was on labour. Most House Republicans and Southern
Democrats opposed the amendment, but it passed. It became law when
the Senate also accepted it. Six months later, the Supreme Court ruled
that the Pipefitters” PAC did not violate federal law, firmly establishing
the legality of union political funds.

Corporations did not form PACs until after 1974. In the post-
Watergate FECA Amendments, Congress dramatically altered patterns
of corporate political giving by imposing strict and enforceable ceil-
ings on individual contributions. A corporation’s primary political
resource is its treasury, and for decades business giving had been con-
ducted through individual contributions by corporate executives.
Companies found it easier than unions to evade the prohibitions enacted
against them and so saw little reason to establish PACs.? The 1974 lim-
its changed matters and began what has aptly been termed the explo-
sive growth of corporate PACs.

Disclosure

In his 1905 article, National Publicity Bill Organization (NPBO) founder
Perry Belmont argued against new laws to punish the improper use of
money in elections. Rather, he sought “prevention by indirection”
through the “turning on of the light” by disclosure, the method also
preferred by the states that had enacted corrupt practices acts (Belmont
1905, 182, 185).

Political and constitutional problems prevented the reformers from
turning on a light of very high intensity, however. The major political
problem was that most NPBO leaders were Democrats and that con-
gressional Republicans blocked passage of NPBO’s bill for four years.
Another problem was one of constitutional structure, that of states’
rights in a federal system, which raised doubts about congressional
authority to legislate in the area. What made this issue so serious was
that it became intertwined with partisan politics, because Southern
Democrats, still resentful of post-Civil War legislation, were particularly
sensitive to it. The result was that NPBO wrote a weaker bill than the
one it had first intended to propose.

Perry Belmont had argued that “Congress may assume the entire
control of the election of representatives” and also “has complete and
paramount jurisdiction over the choice of presidential electors” (Belmont
1905, 180).6 He changed this view at the behest of former Senator William
Chandler. Chandler reminded his fellow reformers that only 11 years
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earlier (when Democrats had gained control of the White House and
both houses of Congress for the first time since the Civil War) the
Democratic party had repealed the postwar laws giving the federal
government authority to punish electoral corruption in the states of
the old Confederacy. Southern Democrats had argued then that the fed-
eral government had no constitutional authority to regulate state elec-
tions, and NPBO decided not to offend whatever sensibilities remained
on that score. The bill they drafted required the reporting of contribu-
tions and expenditures only by political committees that were active
“in two or more states”; that is, it applied only to the national com-
mittees and the congressional campaign committees of the two major
parties, not to the campaign committees of congressional candidates.
Rep. Samuel McCall (Rep., Massachusetts), an NPBO member, intro-
duced the bill in the House of Representatives early in 1906, at the start
of the Fifty-Ninth Congress.

The Republican majority on the House Elections Committee rejected
the bill. Pointing out that contributors could evade disclosure simply
by routeing their money through state and congressional district cam-
paign committees, the chairman went so far as to call the bill “futile
nonsense” (CR, 26 May 1906, 7474). Committee Democrats then threw
aside their states’ rights concerns by drafting a bill requiring disclo-
sure even by state and congressional district campaign committees, but
the majority rejected that as well. The Republicans then introduced
their own bill, which never made it to the floor and died with the end
of the Fifty-Ninth Congress (CR, 26 May 1906, 7468, 7475; U.S. House
Report [hereinafter H. Rept] 5082 (59th Cong.), 15).

Rep. McCall and NPBO reintroduced the same bill in 1908, in the
Sixtieth Congress, with similar results. This time, Republican congres-
sional leaders were also feuding with President Roosevelt and vowed
to obstruct almost all legislation except appropriations bills (New York
Tribune, 23 May 1908, 1). The reformers tried once more in the Sixty-
First Congress and were finally successful, or partly so. The original
bill had required only post-election disclosure, but the second
time around Rep. McCall and former Senator Chandler added a
pre-election disclosure requirement, and they kept this feature for their
third try. Although the Elections Committee waited nearly a year before
holding yet another hearing on the already much-discussed bill, it
reported it favourably, and the House passed it after only minimal
debate. The Senate also passed it, after deleting the pre-election
reporting requirement, and President Taft signed it into law (H. Rept
928, S. Rept 681 (61st Cong.); CR, 18 Apr. 1910, 492636, and 2 June
1910, 8753-54).



6 8
COMPARATIVE PARTY AND ELECTION FINANCE

The Democrats had a chance to shape their own reform legislation
when they won a majority in the House in the 1910 mid-term elections.
Early in 1911 the Elections Committee, now under Democratic control,
reported out a bill restoring the pre-election reporting requirement that
Senate Republicans had deleted the previous year. The ensuing floor
debate concerned Democratic sensitivity to states’ rights, a sensitivity
that now reappeared in full force after the brief momentary lapse of
1906. Southern Democrats, who occupied nearly half the party’s seats
in the lower chamber, opposed disclosure requirements on state and
congressional district campaign committees and in primary elections
on the grounds that these were wholly under state jurisdiction.” By
pressing these issues, Republicans very nearly split their opponents
along sectional lines. The Democrats decided that party unity was of
paramount importance, however, and the House eventually passed
their pre-election reporting bill unanimously (CR, 14 Apr. 1911, 254-69).

Senate Republicans, still in control of the upper chamber, renewed
the effort to split the Democrats. The Privileges and Elections Committee
kept the pre-election disclosure provision but added the very same pri-
mary and general election disclosure amendment that the House had
defeated. Southern Democrats were not as influential in the Senate,
though, and their northern colleagues joined Republicans in approving
the amendment in floor debate. Democrats also added another feature,
a spending limit for congressional candidates, which also passed
(S. Rept 78 (62d Cong.); CR, 17 July 1911, 3005-20).

Senate Republicans had, in effect, called the House Democrats’
bluff. Reformers in the lower chamber could now either back down to
keep peace within their own party or confront intraparty divisions
head-on and also challenge the sincerity of the Republicans” own newly
zealous reformism. They chose the latter course and accepted the Senate
amendments in conference committee. After a spirited and unusual
three-way floor debate among Republicans and Northern and Southern
Democrats, House members passed the bill (H. Rept 147 (62d Cong.);
CR, 17 Aug. 1911, 4087-4102).

Congress made two changes in the disclosure law in 1925. Following
the Supreme Court’s 1921 decision in U.S. v. Newberry, Congress repealed
the requirement that candidates report their primary election finances
(see the following section on contribution and expenditure limits). The
Teapot Dome scandal prompted the only other amendment of disclo-
sure requirements before 1971. President Harding’s secretary of the
interior secretly leased government oil reserves at Teapot Dome,
Wyoming, to private developers in return for bribes. One of these devel-
opers had also contributed to the Republican National Committee,
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contributions that went unreported because of a loophole in the law:
the 1910-11 law required disclosure only in election years, and the
developers had contributed in a non-election year. In the Federal Corrupt
Practices Act of 1925, Congress amended the law to require national
party committees to make quarterly reports in non-election years (Mutch
1988, 24).

For 46 years after enactment of the Federal Corrupt Practices Act of
1925, Congress did nothing to strengthen disclosure of campaign
financing. Enforcement remained poor, which is not surprising in light
of the fact that those charged with the duty of reporting violations to
the attorney general were the clerk of the House and the secretary of
the Senate, both employees of the very people the regulations were
supposed to restrain. Although some of the ad hoc congressional com-
mittees appointed after each election to compile and publish financial
data did good work, most information that reached the public did so
through the efforts of private individuals and groups. Political scien-
tists Louise Overacker and James K. Pollock did excellent work in the
1920s and 1930s, and in the 1950s the Citizens” Research Foundation
was spun off from the research team assembled to compile what became
the best of the congressional campaign finance reports, that of the Senate
Privileges and Elections Subcommittee on the 1956 election. Until the
rise of Common Cause in the 1970s, the Citizens’ Research Foundation
was almost the only source of campaign finance data. This situation
changed in 1971.

In the Federal Election Campaign Act of 1971, Congress took a very
large step toward an effective disclosure law. First, Republicans and
reform-minded Democrats tried and failed to establish an independent
agency to administer disclosure. Republicans wanted such an agency
because the congressional officers responsible for that task under the
terms of the Federal Corrupt Practices Act of 1925 were appointed by and
accountable to the majority party in their respective chambers, which
for the past 18 years had been the Democrats. Ironically, it was the
Democratic congressional leader most hostile to reform who proposed
the compromise measure eventually enacted as part of FECA.

Rep. Wayne Hays (Dem., Ohio), who chaired the House Adminis-
tration Committee, suggested that the congressional officers retain their
powers over congressional campaign financing but that the comptroller
general — head of another independent agency, the General Accounting
Office (GAO) - be given responsibility for administering the new law
for presidential candidates. Both houses accepted the compromise and
required the three supervisory officers to devise uniform procedures.
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The GAO acts as an agent of Congress in its normal functions, but
it is still independent, which is to say that its staff is not appointed by
or responsible to any member of Congress. This insulation from polit-
ical pressures allowed GAO to propose higher standards for disclosure
than either of the congressional officers had in mind. The eventual
compromise still reflected a significant strengthening of disclosure
requirements.

Watergate revealed the inadequacy of even the strengthened 1971
provisions and revived congressional support for an independent elec-
tion agency to administer and enforce campaign finance law. Still, even
Watergate could not reconcile some members of Congress, House
Democrats in particular, to the idea of relinquishing administration of
that law, and in 1974 lawmakers devised a Federal Election Commission
(FEC) that was independent in name only.

The Senate had approved a plan under which a six-member com-
mission would have been constructed in the same manner as other
independent agencies. These agencies are defined as independent
because the president appoints their commissioners, subject to Senate
confirmation, to fixed terms of office. Fixed terms free agency officers
from partisan political pressures, and executive-legislative cooperation
in the appointment process ensures that appointees enjoy broad sup-
port. It was precisely this independence to which House Democrats
objected, and the Senate reluctantly agreed to a scheme under which
Congress would appoint four of FEC’s six commissioners and would
also exercise veto power over its regulations.

FECA opponents argued in Buckley that the new commission should
be abolished because its structure violated the separation of powers
and because, in the performance of its duties, it would endanger free-
dom of speech. The Supreme Court ruled that FEC’s functions were
executive and judicial and that under the Constitution the legislature
could not exercise them; but the Court gave permission to the agency
to continue operating, provided Congress reorganized it along the lines
of other independent agencies. The lawmakers complied with this rul-
ing in the 1976 FECA Amendments, giving FEC six commissioners, three
from each of the two major parties, to be appointed by the President and
confirmed by the Senate. It continues in this form today (Mutch 1988,
83-91).

Contribution and Expenditure Limits

During Senate debate on the 1911 disclosure bill, freshman Senator
James A. Reed (Dem., Missouri) offered an amendment setting limits
on congressional campaign spending. Under existing conditions, he
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contended, the only people who could run for office were the rich and
candidates willing “to accept contributions from those institutions
which may be interested in legislation” (CR, 17 July 1911, 3006, 3011).
Congress passed this limit, but the U.S. Supreme Court weakened it
10 years later in U.S. v. Newberry (1921).

In 1921 the Court overturned a lower court’s conviction of Senator
Truman Newberry (Rep., Michigan) for exceeding the 1911 spending
limit in his primary campaign. The Court, however, handed down its
decision in three separate opinions, which left the validity of primary
regulation unclear. Four justices concluded that Congress had consti-
tutional authority over general, but not primary, elections; another four
decided that Congress could not effectively regulate the former with-
out also regulating the latter. The ninth justice broke the tie by voting
with the first four. He did so, however, on the grounds that, while
Congress did have the authority to regulate primaries, the 1911 statute
did not cover Senator Newberry’s primary campaign, because it had
been enacted prior to ratification of the constitutional amendment that
provided for direct popular election of U.S. senators, and thus prior to
the existence of senatorial primaries (U.S. v. Newberry 1921, 239, 258,
282; Mutch 1988, 16-18).

There were two interpretations of this confusing ruling. One was
that Congress lacked constitutional authority to regulate primaries at
all; the other was that it lacked only statutory authority to regulate sen-
atorial primaries, a shortcoming that could be remedied simply by re-
enacting the 1911 law. The new Republican administration of Warren
G. Harding opted for the former, and so advised Congress. In the Federal
Corrupt Practices Act of 1925, a Republican-controlled Congress over-
turned the Republican-Northern Democratic victory of 1911 and repealed
the primary regulation provisions of that year’s law (Mutch 1988, 18-21).

Repeal meant that federal campaign spending limits would not
apply to primaries, and the Newberry decision also weakened their force
in general elections. Senator Newberry had argued that the limit applied
only to candidates, not to campaign committees, and that he could not
be held accountable for his committee’s spending, since he had no
knowledge of its members’ activities. The Court, while not ruling on lim-
its, appeared to agree that limits applied only to the candidates’ own
money or to expenditures made with their knowledge and consent.
This interpretation permitted candidates to evade the limits at will. As
Louise Overacker observed, it simply required “the astute candidate
to be discreetly ignorant of what his friends are doing” (Overacker
1932, 271). The next set of limits to evade came in 1940.
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The 1940 contribution and expenditure ceilings began as a
Democratic plan to scuttle a Republican-Southern Democratic tight-
ening of civil service regulations. The Pendleton Act of 1883 had created
a “classified,” or competitive, section of the federal civil service and
had removed it from political pressures, both by opening positions only
to those who passed competitive examinations and by prohibiting the
government employees who filled these positions from engaging in
political activity. But most federal government employees held posi-
tions that were “unclassified,” or politically appointed, and thus were
still vulnerable to political pressures to contribute time and /or money
to campaigns for elective office. President Franklin Roosevelt greatly
expanded the federal bureaucracy to carry out his New Deal and thus
also increased the number of government workers who held
“unclassified” positions. In 1939 anti-Roosevelt Democrats, who opposed
both the New Deal and Roosevelt’s decision to run for an unprece-
dented third term in the White House, joined with Republicans to pass
the Hatch Act, which extended civil service regulations to cover most
of the federal workforce that had not been covered before (New York
Times, 3 Aug. 1939, 1).

The Hatch Act explicitly prohibited the solicitation of political con-
tributions from many federal employees, but no such law protected
state government workers, who were still an important source of con-
gressional campaign funds. In 1940 the same coalition of Republicans
and conservative Democrats reunited in the Senate to extend the 1939
Hatch Act to cover state employees who were paid at least partly from
federal government funds.

A vocal minority of Senate Democrats opposed the bill. Indiana
Senator Sherman Minton argued that the second Hatch Act aimed to
“purify the little fellows”: Democrats who financed their campaigns
by collecting small amounts from public employees rather than large
amounts from corporations and wealthy families (CR, 13 Mar. 1940,
2791-92). These opponents attempted to undermine Republican sup-
port for the Hatch bill by adding amendments the Republicans could
be expected to oppose. They were successful in attaching a $5 000 con-
tribution limit, a move designed to curb the generosity of the
Republicans’ wealthy supporters. Republicans predictably opposed
the limit while Democrats, even those in the conservative coalition,
supported it. Republicans then confounded the hopes of the limit’s
backers by voting unanimously to pass the bill to which it was attached
(CR, 13 Mar. 1940, 2790-91, and 14 Mar. 1940, 2853).

The House substantially weakened the contribution ceiling by pass-
ing a Republican amendment to exempt state and local committees.
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But the House also added a Democratic amendment setting a $3 million
expenditure limit for national political committees, another attempt to
restrict Republicans, who usually outspent Democrats. The Senate
accepted both House amendments, and the bill was enacted in time for
the 1940 campaign (CR, 10 Mar. 1940, 987, and 10 July 1940, 9463-64;
Putney 1940, 292).

The House’s weakening of the contribution limit proved sufficient
to permit wealthy contributors to continue giving at their accustomed
high levels as long as they routed their gifts through state and local,
rather than national, party committees. Republicans also showed
Democrats how to evade the spending limit — by claiming that it applied
not only to the two parties’ national committees but also to non-party,
or “independent,” committees promoting presidential candidates. A
large number of such committees appeared during the course of the
1940 campaign, and by election day both parties had greatly exceeded
the $3 million limit (New York Times, 4 Aug. 1940, 2; S. Rept 47 (77th Cong.),
6; Overacker 1932, 30-36). Having learned how to evade the law
they had just passed, both parties ignored it for the next 30 years.
Although Democratic reformers in Congress, notably Senator Thomas
C. Hennings (Dem., Missouri), attempted to strengthen the limits
throughout the 1950s, they failed to overcome Republican-Southern
Democratic opposition and often failed even to secure the support of
their own party leaders.

By the 1960s, the rising costs of running television campaigns had
begun to attract the attention of groups outside Congress. President
Kennedy’s Commission on Campaign Costs, the Committee for
Economic Development, and the Twentieth Century Fund all expressed
concern about candidate dependence on large contributors. The
Committee for Economic Development, a big-business group, observed
in 1968 that “undue reliance on relatively few heavy donors” was one
cause of the “deplorable reputation of political financing in this coun-
try” (Committee for Economic Development 1968, 51). While express-
ing the same fear of the undue influence of wealth that had long
motivated liberal reformers, these three groups nonetheless recom-
mended repeal of contribution and expenditure limits on the grounds
that they were unrealistic and unenforceable (ibid., 53; U.S. President’s
Commission 1962, 17-20; Twentieth Century Fund 1970, 7-19).

Not everyone was convinced that limits were unworkable. In 1971
Common Cause brought suit against the Republican and Democratic
parties. By seeking an injunction against the methods both parties used
to evade contribution and expenditure ceilings, the reform group sought
to ensure adherence to those limits in the 1972 election. The legal action,
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however, had the opposite effect: the unpleasant prospect of having to
defend their upcoming campaign practices in court appears to have
driven many otherwise reformist Democrats into the conservative camp
(Mutch 1988, 67-68).

For the FECA of 1971, Democrats, who had comfortable majorities
in both houses of Congress, joined Republicans in repealing contribu-
tion and expenditure limits. Far from moderating their opposition to lim-
its, Republicans had by 1971 developed explicitly ideological arguments
in favour of unrestricted giving and spending in election campaigns.
Money, they claimed, was equivalent to speech in the context of a cam-
paign, so restrictions on the amounts one could give or spend amounted
to restrictions on speech and thus violated the First Amendment’s guar-
antee of free speech. The Democrats’ objections were of a more practi-
cal nature. Their 1968 presidential campaign had plunged the party
deeply into debt, and they feared that contribution limits might pre-
vent them from raising enough money to mount a viable campaign in
1972.8 The only limit remaining was a new one imposed on broadcast
spending.’

The Watergate scandal, with its revelations of $1 and $2 million
contributions and illegal expenditures, convinced Congress that ceilings
had to be re-enacted. The Senate Rules Committee stated that “politi-
cal financing during 1972 has caused changes in attitude toward limi-
tations on both contributions and expenditures.” Even Republicans
who only a few years before had doubted the constitutionality of lim-
its supported them in the wake of Watergate. House Republicans sup-
ported re-enactment and pointedly referred to “abuses that became
apparent in the 1972 campaign” (S. Rept 93-310 (93d Cong.), 5; H. Rept
93-1239 (93d Cong.), 115). In 1971 bleak financial necessity forced
Democrats into an alliance with Republican opponents of past Democratic
reforms; but in 1974 urgent political necessity created by an angry pub-
lic forced Republicans into an alliance with Democrats to re-enact and
strengthen those very reforms.

The Supreme Court also went along with the new legislation, up
to a point. The justices agreed that contribution ceilings were a consti-
tutional means of preventing “the actuality and appearance of cor-
ruption,” noting that “the deeply disturbing examples surfacing after
the 1972 election demonstrate that the problem is not an illusory one”
(Buckley, 26,29-30). The Court took a very different position on expen-
diture limits. Adopting the same argument Republicans had employed
in congressional debate on the 1971 FECA, the Court struck down spend-
ing limits as violations of First Amendment guarantees of free speech
(see the section on constitutional issues later in this study).
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Public Financing of Presidential Elections

Public financing of presidential campaigns has always been a Democratic
idea, and with a few exceptions Republicans have always opposed it.
A Democratic member of the House of Representatives introduced the
first bill to effect such financing just after the 1904 presidential cam-
paign. No one took the idea seriously then, but it did not go away, and
over the next 10 years several people suggested it as a remedy for the
corruption engendered by large private contributions. Democrats raised
the idea again in the 1950s and 1960s, but it was not until 1966 that
Democratic Senator Russell Long of Louisiana introduced a public
financing bill.

The Senate Finance Committee was considering several campaign
finance bills in the summer of 1966. Senator Long, who chaired that
committee, had no trouble getting his measure reported out, but he
must have had doubts about Senate reception of his unprecedented
move, for he attached it as a rider on a House-passed tax bill. Tax mea-
sures reaching the upper chamber often become “Christmas tree” bills,
on which senators hang all sorts of pet projects, because they are almost
certain to pass. Removing any one of the amendments is difficult,
because so many senators have an interest in at least one of them that
itis nearly impossible to get a majority against any of them. At the end
of the session, with nearly one-third of the senators having already left
town, the Senate passed Long’s bill over Republican opposition.

Surprisingly, Rep. Wilbur Mills (Dem., Arkansas), who chaired the
House tax-writing committee, Ways and Means, also supported it. The
House, with only a bare majority of members present, passed it. Perhaps
this can be explained by the unsurprising fact that by this time Long’s
rider had won the enthusiastic backing of President Lyndon Johnson,
who was at that time still planning to run for re-election in 1968. Another
factor may have been Rep. Mills’s own presidential aspirations: in 1968
he briefly campaigned for the Democratic nomination. Thus, the bill
became law; but not for long.

When the Senate reconvened early in 1967, Democratic opponents
of Long’s act joined Republicans in a joint attack. Most Northern
Democrats actually supported some form of public funding and objected
to Long’s measure because it would have given money to the party
rather than to the candidates. The Democratic party has always been
more decentralized than the Republican and much more heterogeneous
as well, embracing a wide variety of social and economic groups, char-
acteristics that have encouraged factionalism and distrust of whoever
happens at the time to be in control of the White House and/or the
national party apparatus. Much Democratic opposition to Long’s plan
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was actually opposition to President Lyndon Johnson, and the factional
infighting that finally resulted in the repeal of public financing in 1967
was part of the larger intraparty battle that eventually led Johnson to
decide against running for re-election in 1968 (Mutch 1988, 35-40).

As part of the 1967 compromise reached between Long and his
opponents, the voluntary income tax checkoff — the method by which
he would have financed presidential campaigns — was not repealed;
rather, it was postponed until Congress could decide how to distribute
the checked-off dollars. Democrats did not revive it until 1971, when
they were deeply in debt and seeking a way to finance their 1972 pres-
idential race. Once again, they added it as a rider on a tax bill.

This time the Republicans responded with a lengthy filibuster and
tied up the Senate for days, debating and defeating Republican amend-
ments to the Democrats’ rider. Another difference was that the White
House was occupied by a Republican, Richard Nixon, who vowed to
veto the tax bill if Congress passed it with the public financing rider
intact. The combatants accepted a compromise that resembled the one
struck in 1967: the income tax checkoff would be retained but would be
postponed until 1973, after the upcoming presidential election. President
Nixon compromised also: he repeated his opposition to public financ-
ing, but he signed the bill. By 1973, of course, revelations of President
Nixon’s campaign fund-raising methods had renewed support for this
controversial proposal.

Three features of the 1973-74 attempt were different from previ-
ous attempts to enact public financing. First, a Republican congres-
sional leader, Senator Hugh Scott of Pennsylvania, was one of two
co-sponsors of the bill that eventually passed; second, the sponsors of
that bill tried for the first time to include congressional elections; third,
for the first time since Congress debated the first laws, interest groups
were deeply involved in drafting and passing the legislation. Twice
in 1973 the Senate Rules Committee held hearings on campaign finance
legislation, and twice the committee failed, or refused, to report out
any public funding measure. Senators Scott and Edward Kennedy
(Dem., Massachusetts) had already drafted a bill, but so had other
senators. It was at this point — when it was clear that Democratic party
leaders were not going to take the lead on the issue and that follow-
ing normal Senate procedure of going through a committee was
not going to produce a public financing bill - that interest groups
became crucial.

The two interest groups most active in the Senate were Common
Cause and the Center for the Public Financing of Elections, created for
the sole purpose of enacting a public funding law. The AFL-CIO also
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lobbied for such a law, chiefly in the House. These lobbies did the hard
work of building a coalition around a single bill, spending many long
days trudging from one senator’s office to another piecing together the
compromises that would broaden support for the bill.

When the three groups had hammered a bill together, Senators
Scott and Kennedy introduced it as a rider on a debt ceiling bill.
Although Republicans and Southern Democrats still opposed public
financing, especially of congressional campaigns, enough of them joined
Northern Democrats to pass the bill and send it down to the House.

So deeply did the House oppose public funds for congressional
elections that the lower chamber voted to send the bill back to the
Senate. Behind-the-scenes negotiations between House and Senate lead-
ers resulted in a compromise under which the House agreed to accept
publicly financed presidential campaigns if the Senate agreed to exclude
congressional campaigns. Republicans and Southern Democrats
then halted Senate debate on the bill by launching a four-day filibuster
that ended only when the bill’s supporters agreed to send it back
to committee.

Early in 1974 the Senate Rules Committee reported out a public
financing bill much like the one the Senate had passed and the House
had rejected. The committee’s change of heart probably can be explained
by increasing support for reform in general and for public funding in
particular. Nonetheless, the bill faced another filibuster as soon as debate
resumed. The same factors that had changed attitudes on the Rules
Committee also made the filibuster harder to maintain, and after
11 days the Senate passed the bill once more, again over Republican
and Southern Democratic opposition. House opposition to publicly
funded congressional elections had not abated, however. After voting
it down in floor debate, the two chambers went to conference com-
mittee, where House opposition to the inclusion of congressional elec-
tions proved to be so much stronger than Senate support for it that both
houses agreed to drop the measure and unite behind presidential pub-
lic funding (Mutch 1988, 118-31).

Canada

Canada adopted its first campaign finance law, a disclosure require-
ment, in 1874, only seven years after Confederation and more than 30
years before America’s first federal regulation in this field. Parliament
passed this first law in response to revelations of business contribu-
tions to the governing party’s re-election campaign (which came to be
known as the Pacific Scandal) and used British law as a model.
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“ The parliamentary sessions of 1906 and 1907 were among the
most scandal-ridden on record,” according to one authority, and they
set the stage for the next round of reform legislation (Canada, Committee
1966, 18). Sir Wilfrid Laurier’s Liberal government responded in 1908
by strengthening disclosure and prohibiting corporation political
contributions. What makes the latter interesting here is that it was
enacted partially in response to the American scandals concerning the
1904 Republican presidential campaign.

In 1920 Sir Robert Borden’s Conservative government further
strengthened disclosure and also extended the 1908 corporation pro-
hibition to cover unincorporated associations. After a decade of protest
from parliamentary progressives that this extension was aimed at farm-
ers’ and labour organizations, it was quietly repealed. For 50 years after
the 1920 laws, Parliament passed no significant election funding reforms,
and it was prompted to act only by further scandal, domestic and
American, and by provincial example.

Quebec took the first step. Late in 1956 Le Devoir, a Montreal news-
paper, published a detailed analysis of that year’s provincial election.
Le Devoir may not have surprised its readers by estimating that the
ruling Union Nationale party had spent at least $1.25 million to win
re-election (and more than three-fourths of the seats in the provincial
assembly), but its report that the party outspent the Liberals, its only
serious rival, by eight to one, “blew the lid off” (Angell 1966, 283). The
Montreal newspaper and the Salvas provincial Commission of Inquiry
(Quebec, Commission of Inquiry 1963), which was appointed to inves-
tigate corruption in the Quebec government, pierced the veil of secrecy
cloaking the Union Nationale’s financing and provided much infor-
mation for public discussion.

The Liberal party won a slim majority of seats in the 1960 Quebec
election and began work on legislation to fulfil its campaign promise
of electoral reform. The party commissioned a study of relevant legis-
lation elsewhere, devoted most of its 1961 convention to the subject,
and in 1962 introduced a comprehensive reform bill. The proposed leg-
islation reintroduced the doctrine of agency that Great Britain had pio-
neered in 1854, imposed spending limits on parties and candidates,
required disclosure of contributions and expenditures, and provided for
partial government subsidies to candidates. The 1962 election, in which
the Liberals increased their majority, slowed but did not stop the bill’s
progress. When the new legislature met in 1963, it made a few minor
amendments and passed the bill. Quebec’s new law attracted much
attention, which, combined with a minor scandal at the national level,
led to a re-examination of federal legislation (Angell 1966).
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In 1964 Lester Pearson’s federal Liberal government appointed a
five-member special committee to study “the problem of rising elec-
tion expenses and make recommendations” (Canada, House of
Commons Debates [hereinafter House Debates], 27 Oct. 1964, 9457). One
of the five members, Professor Norman Ward, later observed that “it was
not wholly coincidence” that the Rivard scandal immediately preceded
appointment of the committee (Ward 1972, 347). Lucien Rivard was a
drug smuggler whom the United States sought to extradite. Rivard’s
underworld associates went through a minor official in Pearson’s gov-
ernment to contact the Montreal lawyer who was representing the
United States, offering him a $20 000 bribe and $50 000 for the Liberal
party if he would not oppose bail (New York Times, 25 Nov. 1964, 8, and
30 June 1965, 13). This sordid affair was only the most serious of sev-
eral small scandals afflicting the Pearson government, and a scandal
involving party funds at the same time as Quebec was making head-
lines with its new law must have been sufficiently embarrassing to
impel some action. The government'’s failure to take action on the spe-
cial committee’s impressive final report, however, raises the suspicion
that commissioning the study had been mainly symbolic.

That committee, which became known as the Barbeau Committee
after its chairman, Alphonse Barbeau, issued recommendations for
new legislation that were largely based on Quebec’s 1963 act, which
Barbeau had helped to draft. The Committee suggested that Parliament
impose spending limits on campaign advertising, require parties as
well as candidates to disclose contributions and expenditures, subsi-
dize candidates for a part of their campaign expenses, and establish a
registry of political finance to administer and enforce the law (Canada,
Committee 1966, 4145, 50-52, 54-56, 58—62). These recommendations
went even further than the innovative Quebec law, which may have
encouraged government inaction despite “extraordinarily detailed
[media] coverage from coast to coast” (Ward 1972, 340). Even the new
Liberal Prime Minister, Pierre Trudeau, who had said in 1968 that he
gave top priority to the Committee’s report, did little until 1970 (Seidle
1980, 185).

In 1970 Parliament created another special committee to study elec-
tion expenses, known after its chairman, Hyliard Chappell (PC, Peel
South), as the Chappell Committee. By this time, Nova Scotia had already
adopted new legislation similar to Quebec’s, and Saskatchewan and
Manitoba were re-examining their statutes (Seidle 1980, 189; Ward 1972,
341). Like the Barbeau Report, the Chappell Committee endorsed spend-
ing limits on candidates and parties and endorsed partial public subsi-
dies for candidates’ campaign expenses, but it opposed disclosing the
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names of contributors as well as the establishment of an enforcement
agency (Seidle 1980, 187-88; Ward 1972, 342). One year later, the Trudeau
government embodied some of the two committees’ recommendations
in an election expenses bill that met a mixed reception in the House of
Commons. That bill did not even get to second reading before the gov-
ernment dissolved Parliament for the 1972 general election (Seidle 1980,
189-92).

The Progressive Conservatives made significant gains in the October
election, and Pierre Trudeau returned as prime minister of a minority
Liberal government. In the summer of 1973, the government introduced
another election expenses bill, Bill 203. It was stronger than its prede-
cessor, a feature probably resulting from the government’s dependence
upon the New Democratic Party for a parliamentary majority and from
the Watergate scandal then unfolding in the United States.

The NDP parliamentary leader, David Lewis (York South), explained
the “vast improvements” in the bill by stating that “my party, my col-
leagues and myself stand for certain things in the realm of election
expenses” (House Debates, 12 July 1973, 5554). Another NDP member,
Leslie Benjamin (Regina-Lake Centre), said “with some reluctance”
that Bill 203 was also the result of “something that is presently going
on in another country” (House Debates, 10 July 1973, 5482). Members
of the two traditional parties also referred to Watergate throughout
committee deliberation on the bill. On the first day that the Privileges
and Elections Committee considered Bill 203, Terry O’Connor (PC,
Halton) explained why he thought the country needed it: “To eliminate
the public suspicion which has existed for so long in our system of
financing candidates and parties ... events of the past year and a half
in the United States with respect to Watergate and related matters have
caused ... additional suspicion in the Canadian system ... that situation
has played some part in our thinking here in Canada” (Canada, House
of Commons, Standing Committee on Privileges and Elections [here-
inafter P&E], Minutes, 10 Oct. 1973, 12:15-16). Once again an American
scandal had interacted with Canadian events to produce reform legis-
lation.10

Like the post-Watergate legislation then under consideration in
Congress, Bill 203 was a most complex piece of legislation. It emerged
from the Privileges and Elections Committee intact in all of its major pro-
visions, but there were some challenges and disagreements.

Disclosure
Although few details of what became known as the Pacific Scandal
have emerged, it is known that businessmen bidding for the govern-



81
CAMPAIGN FINANCE REGULATION

ment contract for the Canadian Pacific Railway gave a large sum of
money to Prime Minister Sir John A. Macdonald, whose Conservative
party then went on to win re-election in 1872. The government resigned
when the payment became public knowledge a year later, and Alexander
Mackenzie’s Liberal party beat the Conservatives badly in 1874 (Wearing
1988, 123; Canada, Committee 1966, 13-14). The new Liberal govern-
ment enacted the Dominion Elections Act of 1874, which included a
provision for publicizing campaign spending.

The new law closely followed the British Corrupt Practices Prevention
Act, 1854 and required candidates to appoint agents who would be
responsible for paying all campaign expenses. These agents were fur-
ther required to submit a statement of those expenses to a returning
officer, who was in turn directed to insert an abstract of it in a local
newspaper within 14 days (Seidle 1980, 146—47). The 1891 McGreevy
Scandal, another incident concerning business financing of the
governing Conservative party’s re-election campaign, prompted that
government to enact a law defining bribery of candidates as a corrupt
practice (Canada, Committee 1966, 17).11

The 1905 New York insurance investigation also affected Canadian
politics. Although Parliament was not in session when the hearings
began or during the testimony about political contributions, Canadian
newspapers covered the New York events as closely as did their
American counterparts. When the Tenth Parliament convened for its
second session early in March 1906, Sir Wilfrid Laurier’s Liberal gov-
ernment had already appointed a commission to investigate Canadian
insurance companies (the Speech from the Throne mentioned “the
investigation ... in the neighbouring Republic”) and also promised a
bill to amend the Dominion Elections Act (House Debates, 8 Mar. 1906, 6).
The government did not present a bill that session or the next. The gov-
ernment did not act until March 1907, in the fourth session, when it
submitted amendments that slightly strengthened disclosure and banned
corporation contributions. The government bill, which became law in
1908, strengthened the agency doctrine by providing that to make cam-
paign contributions “otherwise than to the agent will be illegal” (House
Debates, 9 Mar. 1908, 4568).12

Initially, the Laurier government also proposed that the election
“agent should be required to make public ... the amount and source of
all election contributions he has received” (House Debates, 9 Mar. 1908,
4568). This would have brought Canadian law in line with the 1883
British Act, but the provision did not make it into the 1908 law, and
Parliament did not enact it until 1920 (Canada, Dominion Elections Act,
s. 79(1)(e)).
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The 1920 legislation also created the position of chief electoral officer
(CEO). This official was charged with supervising elections “with a view
to ensuring ... compliance with the provisions of the Act.” The law did
not give the CEO authority to enforce those provisions, however, although
he could report to the House of Commons on any matter arising in the
course of an election (ibid., s. 19(b)).

The Barbeau Committee stated in its 1966 report that “after 1920,
whatever innovating spirit Parliament had once possessed concerning
election expenses seemed to disappear altogether” (Canada, Committee
1966, 22). What is surprising is that this spirit failed to reappear despite
the eruption in 1931 of one of Canada’s worst scandals, the revelation
that the Beauharnois Power Corporation had contributed a large
sum of money to finance the governing Liberal party’s unsuccessful
re-election campaign.!3 Nonetheless, Parliament passed no legislation
for the next 50 years and failed even to bring Canadian law fully up to
the British standard of 1883 by, for example, setting campaign spend-
ing limits (Seidle 1980, 171-73).

The Barbeau Committee hoped to prod Parliament out of its lethargy
and recommended establishment of a registry of election and political
finance that would serve as a depository of candidate and party finan-
cial reports, would audit those reports, and would enforce the elections
act. In 1971, Parliament’s Chappell Committee (Canada, House of
Commons 1971) disagreed on this point and suggested retaining the
chief electoral officer with added duties. The Barbeau Committee
had decided that the chief electoral officer, who was responsible for
election administration — “the management and control of the official
election machinery and procedure” — should not take on the very dif-
ferent task of enforcing the financial provisions of the proposed law
(Ward 1972, 342).

Bill 203 did not include any provision for such a registry, choosing
instead to follow the Chappell recommendation. In committee, Joe
Clark (PC, Rocky Mountain) tried to amend the bill “in effect to empower
the Office of the Auditor General to act as an agent of enforcement of
the bill,” and he mentioned Watergate, as well as experience with the
1874 and 1908 acts, in expressing his concern that the law would be
useless unless enforced. The vice-chairman ruled this amendment out
of order (P&E Minutes, 6 Dec. 1973, 24:43, and 11 Dec. 1973, 25:4). The
CEO, Jean-Marc Hamel, on being informed of the powers he would exer-
cise under the proposed act, stated that he would appoint a director of
election expenses to administer its provisions (P&E Minutes, 18 Oct.
1973, 12:14).
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Corporations and Unions

The most striking feature of the 1908 law was a “provision prohibiting
any company from contributing any amount whatever to an election
campaign fund” (House Debates, 9 Mar. 1908, 4568). If this reflected
American influence — Congress having passed the 1907 Act one year
earlier — it appears to have been exerted through the Conservative party.
Opposition leader Robert L. Borden had suggested a corporation ban
early in 1906, shortly after addressing an American national confer-
ence on electoral reform in New York City. In 1908 Borden also sup-
ported a private bill, introduced by G.O. Alcorn (Cons., Prince Edward
Island), which he tried unsuccessfully to substitute for the govern-
ment’s corporation contributions provision. Alcorn said he had pat-
terned his measure after the New York State law (House Debates,
15 Mar. 1906, 244; 2 Jan. 1908, 1677-79; 5 May 1908, 7860-62; 3 July 1908,
11927-29; New York Times, 7 Mar. 1906, 7; 8 Mar. 1906, 5). Editorials in
two Toronto newspapers suggested an explanation of the two parties’
positions on corporation contributions. Both the liberal Globe and the
conservative Daily Mail gave front-page coverage to the 1905 New York
insurance hearings but drew different conclusions from them. The Daily
Mail denounced the insurance company contributions as a “gross ...
abuse of trust” and warned that “there would be no limit to the possi-
bilities of political corruption” should Parliament permit such activi-
ties (21 Sept. 1905, 6). The Globe was critical, too, but also suggested
that the companies” money may well have been spent in the policy
holders’ best interests (19 Sept. 1905, 6). These differences continued
to appear in the two papers’ coverage of later events. In 1908 the Globe
ignored Alcorn’s bill, emphasizing instead the publicity provisions of
the government measure (23 Jan. 1908, 3, and 10 Mar. 1908, 3). The Daily
Mail gave front-page coverage to Alcorn’s bill (23 Jan. 1908) and fol-
lowed with a telling editorial revealing the reason for partisan differ-
ences on the ban: “It is firmly believed that the Government derives
most of its corruption money from corporations. It gives the franchise
or the legislation, and takes the cash by a circuitous route for use in
elections. [Alcorn’s bill] will protect the honest elector, whose vote is
nullified by the vote of the bought elector, and it will defend the pub-
lic from corporation concessions” (Daily Mail, 24 Jan. 1908, 6).

The most troublesome provision in the 1908 ban was an exemption
for organizations “incorporated for political purposes alone.” Alcorn
charged that the government had crafted the exception to protect Liberal
organizations — the bill’s sponsor, Justice Minister A.B. Aylesworth,
later mentioned the Ontario Liberal Association as the kind of group
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included under the excepting clause. These organizations, said Alcorn,
were then free to “collect and distribute in the most corrupt manner
possible an election fund of any size” (House Debates, 5 May 1908,
7930).14 Conservatives either changed their minds about the danger-
ous character of this clause or took the Liberals’ suggestion that their
own supporters incorporate, for they did not avail themselves of the
opportunity to delete it after they came to power in 1911.

In 1920 Sir Robert Borden’s Conservative government introduced
its own amendments to the Dominion Elections Act and broadened the
corporation ban to include unincorporated as well as incorporated com-
panies and associations. This move immediately caused some mem-
bers of Parliament to suspect that the government intended to undercut
the growing power of the new farmers’ organizations that had sprung
up in the West (House Debates, 26 Mar. 1920, 783, 1170-71; 10 Feb. 1925,
347, 350; 19 June 1925, 4553). These farm organizations did eventually
incorporate so as to qualify for the exemption, but it turned out that
most labour unions were unable to do the same. As the Fourteenth
Parliament’s two Labour party members explained in 1925, most
Canadian unions were affiliates of American ones and were thus bound
by American union constitutions, which did not permit incorporation.
In the same year the Labour members failed, after much debate, both
to repeal the entire section and to insert a specific exemption for unions.
It was Liberals who defeated these attempts; both Conservatives and
Progressives supported at least one of the Labour moves. A similar
attempt failed again in 1929, but another succeeded in 1930 almost
without debate.

Expenditure Limits
By 1973, expenditure limits for candidates had been a feature of British
law for 88 years, and both the Barbeau and Chappell committees had
recommended limits on spending. Bill 203 also followed Chappell here,
by setting limits on spending by parties as well as by candidates.
Privy Council President Allan J. MacEachen (L, Cape Breton
Highlands—Canso), who introduced the bill, said in committee that he
regarded spending limits as the bill’s most important feature, and prob-
ably most members agreed.!¢ There was dissension, however. Frank
Howard (NDP, Skeena), who probably spoke on this bill more than any
other member, both in committee and on the floor of the Commons,
joined forces with Flora MacDonald (PC, Kingston-The Islands) in
attempts to lower the limits on both parties and candidates, but they
were badly beaten (P&E Minutes, 22 Nov. 1973, 20:27-28; 27 Nov. 1973,
21:3, 15; 4 Dec. 1973, 23:12-14).
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Both the Barbeau and Chappell committees had opposed
contribution limits, and Bill 203 did not include them. But Howard did
try to insert a provision that all contributions “shall be in Canadian
funds and directly from Canadian sources.” His stated reasons were
to allay suspicion that the NDP was financed by American unions and
to prevent American corporations from financing the Liberals and
Conservatives. This move also failed (P&E Minutes, 27 Nov. 1973, 21:7,
48-53). Frank Howard and a handful of other NDP members made a
final, predictably futile, attempt to attach their amendments on the floor
of the Commons in the report stage (House Debates, 18 Dec. 1973, 8177,
and 20 Dec. 1973, 8942).

Public Financing

Public financing was far less controversial in Canada than in the United
States, but Bill 203’s provisions for partial subsidies did meet serious
resistance from two directions. Most serious in practical terms was the
NDP’s insistence that the threshold for subsidies be lowered from
20 percent of the vote to 15 percent. The issue was whether the 20 per-
cent level so discriminated against minor parties as to “aid unduly the
established parties.”!” As they had on the issue of expenditure limits,
NDP members made futile attempts to amend the bill in committee,
then lost again on the floor. The difference here was that they won
behind the scenes. The NDP leader, David Lewis, told Leslie Seidle that
he met with Allan MacEachen privately to tell him that if the govern-
ment did not lower the threshold his party would not support the bill.
On the last day of debate at the report stage, the government announced
a new threshold of 15 percent (Seidle 1980, 201).

From the opposite end of the ideological spectrum came a com-
plaint curiously similar to the one that American conservatives were rais-
ing in Congress. Conservative Terry O’Connor acknowledged that
subsidies would be needed because the disclosure provisions would
discourage large donors. Nonetheless, he stated that it had been his
party’s position since the Chappell Committee that “we not depart ...
from the principle of requiring candidates and parties to rely on the
freely given private donation as the chief source of financing ... It is
wrong in principle to require that the taxpayers ... under compulsion
be required to support parties and candidates with whose philosophy
.. a majority may disagree” (P&E Minutes, 6 Dec. 1973, 24:31). O’Connor
then moved to amend the bill by reducing the federal subsidy. No NDP
members were present that day, and the vote on the amendment
was a tie: six Conservatives against six Liberals. The Committee’s vice-
chairman, Douglas Stewart (L, Okanagan-Kootenay), broke the tie by
voting against the amendment.
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The NDP members also succeeded in amending the tax credit for
campaign contributions. The provision that had been in Bill C-211 was
altered to encourage small donors, who were, not coincidentally, an
important NDP financial resource (Seidle 1980, 202).

Conclusion

Scandal - the sudden revelation of a hitherto secret and widely disap-
proved practice — has spurred reform in both countries. All three of the
elements just mentioned must be present: the practice must be one the
public regards as illegitimate; those engaged in it therefore try to con-
ceal their involvement; their involvement is nonetheless revealed. This
revelation creates a press and public outcry that lawmakers must sat-
isfy by legislation. Most American campaign finance regulation is the
product of just two scandals, that involving the 1904 Republican pres-
idential campaign, and Watergate. Oddly, most Canadian law in this area
also is the result of just two scandals, the Pacific Scandal and Watergate.!®

To produce significant campaign finance reform, a scandal must
involve the financing of a successful campaign. This is why one of the
biggest American scandals of the 20th century, Teapot Dome, resulted
only in a slight strengthening of disclosure requirements: the funding
of President Harding’s 1920 election was a minor issue, almost unno-
ticed in the allegations of the misuse of public office. The Pacific Scandal,
the 1905 New York insurance investigation and Watergate all produced
significant reform because all involved the financing of successful
national campaigns.'’

The two big American scandals also underscore the importance of
public interest groups in the United States. The persistence of the
National Publicity Bill Organization (NPBO) and Common Cause had
more to do with enacting reform legislation than any actions taken by
the president or congressional leaders, and this fact marks a funda-
mental difference between the United States and Canada. By embody-
ing press and public opinion in a scandal and focusing popular pressure
on Congress, interest groups fill the vacuum left by the absence of insti-
tutionalized leadership on campaign finance issues. The two major par-
ties are notoriously lacking in formal policy-making capacity, but election
reform also lacks the sources of leadership enjoyed by other policy
areas: the presidency, congressional committees, and interest groups
with a continuing interest in the subject.

Not one of the American campaign finance laws enacted from 1907
to 1979 was the result of presidential initiative, something that proba-
bly cannot be said of any other policy area. Canadian governments
introduced the 1874 Dominion Elections Act and its 1891, 1908 and 1920
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amendments, as well as the Elections Expenses Act of 1973-74; only the
1930 repeal of the corporation and union prohibitions originated in a
private member’s bill. All American legislation from 1907 to 1979 orig-
inated in Congress. Indeed, Congress enacted the 1943 and 1947 union
bans over presidential vetoes, repealed the 1966 public financing act,
despite strong presidential support, and passed the 1974 FECA
Amendments notwithstanding doubts expressed by presidents Nixon
and Ford.

Even congressional committees provided no leadership. The House
Administration and Senate Rules committees, which have jurisdiction
over this legislation, are primarily “housekeeping” committees, with low
prestige and high turnover, and they therefore have not acquired a core
membership of experts to whom fellow members look for guidance.?
Much of the expertise in other policy areas also resides in interest groups,
which provide representatives and senators with information as well
as drafts of bills. But there is no interest group with a continuing stake
in campaign finance, because Congress itself is the only constituency
whose interest in the subject need not be kindled by scandal. Thus,
while members of Congress themselves have drafted most campaign
finance legislation, these members have been “freelancers” with no
institutional power base, and they have needed the assistance of out-
side groups — NPBO, Common Cause, Center for the Public Financing
of Elections and AFL-CIO - in building coalitions with their colleagues
and keeping the pressure on them.

Finally, it must be added here that Common Cause differs from the
other interest groups in that it did more than respond to the Watergate
scandal. It actually helped create it. It created a national audience for
campaign finance information by its volunteer work in collecting and
publishing congressional candidates’ disclosure reports. The group also
filed suit against President Nixon’s 1972 campaign committee, forcing
it to release information on those who had contributed before the 1971
FECA went into effect, thus revealing some extremely large contribu-
tions. Some of the most troubling contributions made to the President
were those revealed as a result of Common Cause’s actions.

Interest groups, public or otherwise, have not nearly as important
a role in Canadian legislation on this subject. The reason for this dif-
ference lies in the two countries’ very different constitutional struc-
tures. Congress is a far stronger legislative body than the Canadian
Parliament, but its power is both formally and informally fragmented:
formally, in that it is shared equally by House and Senate and is dis-
tributed among a large number of standing committees and subcom-
mittees in both houses; informally, in that the Republican and Democratic
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parties exercise almost no discipline over their members. The American
parties are not so much organizations dedicated to attaining and exer-
cising power as loose collections of political entrepreneurs, each of
whom must win re-election as an individual. Thus, American interest
groups have vastly more points of access to legislative power than their
Canadian counterparts have, as well as greater opportunity to affect,
even to initiate, policy. In Canada, on the other hand, where “legisla-
tive decision making ... is highly centralized and party discipline is
almost complete ... interest group representation has less power to
explain legislative outcomes” (Thompson and Stanbury 1979, 25).

Canada’s more limited opportunities for interest group influence
over public policy may explain the absence north of the border of a
public interest group like NPBO or Common Cause. Economic interests
- business, labour, agriculture, the professions — sometimes face the
same restricted access to policy makers. But it is far easier to organize
small numbers of people whose livelihoods are directly affected by
government policy than to do the same with large numbers of people
who share no more than an interest in “good government.” Moreover,
the members of economic interest groups are members not because
they made a conscious decision to join and pay dues, but simply by
virtue of the fact that they share a common way of making a living.
The immediacy of this interest makes it necessary to be in frequent con-
tact with government policy makers, even where, as in Canada, the
formal structure of government offers fewer opportunities for affecting
policy. Add this lower probability of affecting policy to the difficulty of
recruiting members for a public interest group, and Canada’s failure
to produce an organization similar to the NPBO is understandable.

Centralization of power in the Canadian cabinet and comparative
lack of opportunity for interest group influence may also explain why
there has been less campaign finance legislation north of the border
than there has been to the south. We may assume that most legislators,
American and Canadian, normally prefer not to regulate their cam-
paign practices and do so only under extraordinary pressure. Scandals
can produce such pressure, but only if they are exploited by reform-
ers, as NPBO and Common Cause did in 1905-10 and during Watergate.
The absence of such groups in Canada means that those best fitted to
exploit scandal are the parties themselves. Since the parties naturally
resist election expenses reform, they are likely to respond to scandal
with merely symbolic acts, such as the appointment of special com-
mittees in response to the Beauharnois and Rivard affairs.

The ability of Canadian governments to brush off domestic scan-
dal raises the question of why they responded substantively to American
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scandals in 1908 and 1973-74. The answer may be that they responded
for the same reason American governments did — because American
interest groups made sure to keep media attention focused on the scan-
dalous events and on their own reform agenda. A loud, splashy
American scandal cannot help but attract the Canadian media, and its
coincidence with some smaller-scale domestic unpleasantness, as in
fact happened in 1908 and 1973, may have been sufficient to tip the bal-
ance in favour of remedial legislation.

Only Canadian parties whose electoral future is at stake are likely
to exploit public discontent in order to push for real reform, as did the
Quebec Liberals in the 1950s and the NDP at the federal level in the
1970s. Both are unusual cases. As with Common Cause in Watergate,
the Quebec Liberals did not simply respond to crisis but helped create
it through articles written by the Liberal journalist (and later Liberal
member of the provincial assembly) Pierre Laporte. The NDP, as a minor-
ity party and one on the left, was serious about reforming election
financing, whereas the conservative minority party, Social Credit, voted
against the 1974 legislation. The NDP’s ability to influence legislation,
however, derived less from its own commitment to reform than from
the Liberals’ poor performance in the 1972 general election.

One final note about interest group activity in the two countries: the
more numerous opportunities for interest group influence on policy in
the United States have led not only to the creation of public interest
groups but also to lobbying on campaign finance issues by economic
interest groups. In 1905 both business, through the National Civic
Federation, and labour, through AFL President Samuel Gompers, lob-
bied for a disclosure law. In the 1960s the Committee for Economic
Development, another business association, did a study of campaign
finance and issued recommendations for reform. In the 1970s AFL-CIO
lobbied for publicly financed presidential campaigns and other reforms.
Given Canadian interest groups’ more restricted access to lawmakers,
corporations and unions north of the border are unlikely to squander
contacts they need to pursue goals that are of immediate interest to
their own constituencies by deploying them on issues of more general
concern.

The differing roles of socio-economic interests in the two countries
also appear in their very different legislation regarding business cor-
porations, farmers’ organizations and labour unions. The United States
banned corporate contributions in 1907 and union contributions in
1943, and both laws remain in force. Canada prohibited corporation
and union contributions in 1908 and 1920 but repealed both in 1930,
before the United States had even considered legislating on unions.



90

COMPARATIVE PARTY AND ELECTION FINANCE

Parliament was clearly less committed to these prohibitions than
Congress was, and while the reasons for this difference are unclear,
some explanations will be ventured.

Congress banned contributions from both sources in response to
crises. In 1907 a Republican-dominated Congress reluctantly (and solely
in response to the tireless efforts of outside reformers, backed by press
and public opinion) prohibited a source of campaign funds that lead-
ers of both parties had publicly branded as illegitimate. No such crisis
occurred in Canada. Indeed, given Canadian press coverage of the New
York revelations, along with Sir Robert Borden'’s contacts with American
electoral reformers, it is possible that the 1908 law was more a reaction
to the American scandal than to domestic events. Certainly, there were
Canadian scandals involving corporation money — the Pacific and
McGreevy affairs cannot have been forgotten — but it does seem that,
unlike the American events, they involved government contractors.
Like Teapot Dome, these events merely added new chapters to the age-
old story of greedy businessmen and corrupt officials seeking to enrich
themselves at public expense, a story that predates both democracy
and industrial capitalism. The 1905 New York revelations were a dif-
ferent matter. It is unlikely that the corporations that financed Theodore
Roosevelt’s run for the White House were entirely disinterested, but it
is also true that they did not give with the expectation of immediate
financial gain. The growth of the large corporation was a revolutionary
social and economic development, and when these financial giants
began to participate in electoral politics, people began to fear that they
endangered democracy. No such concern preceded enactment of the
Canadian prohibition, and it may well be that its absence in 1908 made
it easier to repeal the prohibition in 1930.2!

Congress also enacted the ban on union contributions in response
to crisis, although only the Republican-Southern Democratic majority
saw it as such. Labour unions grew in both membership and political
activity in the 1930s, and their decision to throw their resources behind
President Roosevelt marked a significant divergence in the two par-
ties’ financial bases. The Republicans’ successful anti-union alliance
with Southern Democrats in the 1940s threatened Northern Democrats
much as the 1907 Act had threatened Republicans.

If Conservatives and Liberals in Parliament were responding to a
similar crisis in 1920, the threat appears to have come not from the few
small unions in existence at the time, but from the growing, and polit-
ically active, Progressive and farmers’ organizations in the West. Western
MPs not only subscribed to such Progressive goals as the initiative, ref-
erendum and recall, but they greatly alarmed their fellow members by
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having financed their campaigns with large numbers of $1 contribu-
tions, solicited door-to-door.?? By 1930, those farmers’ organizations
had incorporated, and it was clear that the 1920 law was not going to
stop their political activity. On the other hand, the law did restrict labour
unions, most of which, being affiliates of American unions, were legally
unable to incorporate. Labour’s interest in repealing the legislation was
obvious. The major parties’ interest in accommodating the unions is less
clear, but it should be pointed out that neither in 1920 nor in 1930 did
the unions pose nearly as great a threat to the Liberals and Conservatives
as American unions did to Republicans and even to conservative
Democrats in the 1940s. There was in Canada, moreover, the very impor-
tant influence of the British example: the very existence of the British
Labour party was an argument against the Canadian prohibition,
and J.S. Woodsworth (Labour, Winnipeg) reminded his colleagues that
British Conservative leader Stanley Baldwin had opposed a similar pro-
hibition in the United Kingdom (House Debates, 19 June 1925, 4557-58,
and 26 June 1925, 4972-73).

The American debate featured philosophical/legal arguments about
the differences between corporations and unions that did not appear
in Canada. Corporations are profit-making organizations, investment
in which government protects by grants of limited liability; although
the corporations’ internal governments are theoretically democratic,
they rely on a property-based suffrage (not one vote per person, but
one vote per share) that has long since been abolished in politics; they
also permit proxy voting, by which shareholders allow elected officers
and/or directors to cast their votes for them. Unions are unincorpo-
rated, non-profit associations of individuals; internal union govern-
ment is more democratic in theory than in practice, but even the theory
is more democratic than that of corporations, votes being distributed
one to each member. Democrats raised these differences time and again
during committee hearings and congressional debate on the 1943 and
1947 laws forbidding union contributions. Democrats insisted that
unions, as voluntary associations, should not be denied political rights,
and Republicans insisted on treating unions and corporations as sim-
ilar organizations requiring similar treatment. (In recent years, the
American debate over the proper political role of corporations has been
raised in the courts. See the following section on constitutional issues.)

Federalism was not an obstacle to national legislation in Canada,
but it was once a serious obstacle in the United States. Long before the
Civil War, Southern politicians fervently believed that states retain much
of their sovereignty under the Constitution, and this belief outlasted
the Civil War by more than a century. The NPBO’s fear of offending
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Southern sensitivity about states’ rights in 1906 led it to draft a disclo-
sure bill that would not apply to campaign committees operating entirely
within one state, i.e., the vast majority of such committees. In 1911
Republican hopes of arousing Southern ire ironically resulted in a
strengthening of disclosure. Ten years later, Republicans undid that
victory by repealing primary coverage for all federal campaign finance
laws, an action that remained in effect until 1971.

Doubt as to Congress’ authority to regulate elections in a federal sys-
tem was much less evident in the 1970s, but there are still some inter-
esting differences between legislation in the two federations. Although
the states enacted the first American campaign finance laws, this did
not lead to pressure on Congress to do the same. The states followed
Congress’ lead in this policy area, both in the early years of the cen-
tury and in the 1970s. In Canada, on the other hand, provincial legis-
lation appears to have had more influence on Parliament.?? This was
certainly true in the 1960s and 1970s, when Nova Scotia, Saskatchewan,
Manitoba and Ontario were studying Quebec’s innovative 1963 law. It
may be the informal structures of power that explain this difference.

It has long been recognized in the United States that political careers
start at the state or local level and progress up to the national, where
there is another status difference between the House of Representatives
and the Senate. This status hierarchy makes it unlikely that Congress,
which is composed of politicians who regard themselves as having
“graduated” from state legislatures, will be much influenced by the
action of those whom they see almost as apprentices. There appears to
be no such status ladder for Canadian politicians. V. Peter Harder dis-
covered not only that two-thirds of Canadian MPs had held no prior
elective office, just the opposite of the American case, but also that
Canadian politicians were as likely to make their careers in provincial
legislatures as in Parliament (Harder 1979, 338). The smaller status dif-
ferences between legislators at the two levels in Canada, and their rough
similarity of experience, may cause Parliament to heed the provinces
more than Congress does the states.

CONSTITUTIONAL ISSUES
The major issue raised by the Federal Election Campaign Act (FECA) is
expressed in the phrase “money is speech,” which is a condensation
of the conservative proposition that spending money for political com-
munication is equivalent to the communication itself. A corollary argu-
ment is that restricting such spending is equivalent to restricting political
speech and thus violates constitutional guarantees of free expression.
Conservatives successfully used this argument in 1971 to persuade
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Congress to repeal contribution and spending limits. Although in the
wake of Watergate this same argument failed to sway a Congress deter-
mined to re-enact those limits, it did convince a majority of the Supreme
Court, in Buckley, to strike down spending limits as unconstitutional.

Buckley eliminated candidate expenditure ceilings as a legislative
issue, but controversy continues to swirl around independent spend-
ing on behalf of or in opposition to candidates. The Supreme Court
struck down limits on such expenditures in presidential elections in
1985 but continues to face difficult cases involving independent spend-
ing by corporations. Independent, or “third-party,” expenditures also
have been the chief constitutional issue in Canada, where the issue
arose later than in the United States and is far from having run its
course.

The United States

Independent spending first appeared in the 1940 American presiden-
tial campaign, after Congress imposed a $3 million annual spending
ceiling on national political committees (see the section on disclosure
in the United States in the first part of this study). As soon as this law
took effect, Republican lawyers interpreted “national political com-
mittees” as meaning only the national committees of the two major
parties, and not non-party organizations operating independently. This
interpretation quickly spawned a profusion of groups, most support-
ing Republican candidates and each claiming to have no connection
with official party organizations. Instead of the $3 million envisaged
by Congress, Democrats spent $6 million to re-elect President Roosevelt,
and the Republicans spent $15 million trying to oust him.

Independent spending first appeared as a transparent evasion of
campaign spending limits, and it was immediately clear that limits
would not be effective until something was done about evasion. For
30 years Congress went back and forth between two solutions. The first
was to require a candidate to authorize one or more committees to raise
and spend money for his or her campaign, to permit spending only by
authorized committees, and to treat all such committees as a single unit
bound by one spending limit. The second, simpler, method was to
impose spending ceilings on any independent committee.

The first method was proposed as early as 1944, but Congress did
not make it law until 1971. In the FECA of that year, Congress limited
spending on print and broadcast media and reinforced that limit by
prohibiting publishers and radio and television stations from charging
for any political advertising not authorized by the candidate it pro-
moted. Republicans had raised First Amendment objections to this
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authorization method in the 1950s, and they raised them again, to no
avail, in 1971. In 1973 a federal district court struck down the law as
an unconstitutional abridgement of speech (American Civil Liberties
Union).

When amending the FECA in 1974, Congress adopted the second
approach, setting a $1 000 limit on the amount any individual or
committee could spend on behalf of a candidate and not counting that
amount against the candidate’s own limit. Congress also tightened the
definition of independent expenditures by exempting from the
ceiling expressions of opinion on political issues that did not expressly
advocate the election or defeat of specific candidates. The Senate Rules
Committee offered the new law as “the best compromise of competing
interests in free speech and effective campaign regulation” (S. Rept 93-
689 (93d Cong.), 19). Shortly after passage of the 1974 FECA Amendments,
a libertarian-conservative coalition challenged their constitutionality.

Reformers had sought financial equality among candidates since the
first candidate spending limits enacted in 1911. Judging private cam-
paign funding against the standard of “one person, one vote,” liberals
regarded political contributions “as an especially important kind of
vote” and viewed “people who give in larger sums or to more candi-
dates than their fellow citizens [as] in effect voting more than once”
(Heard 1960, 48—49). Only in the 1970s, on the other hand, did conser-
vatives begin to raise reasoned argument against limits, leading Congress
to balance libertarian and egalitarian values. By the time the Buckley
challenge was filed, conservative legal scholars had developed an explic-
itly libertarian defence of unlimited giving and spending in election
campaigns. They argued that giving and spending for political pur-
poses are more like speaking than voting and that restricting contri-
butions and expenditures actually restricts speech and is therefore
unconstitutional. This is the argument denoted by the phrase “money
is speech.”

The U.S. Supreme Court accepted this argument and ruled that the
1974 law suppressed expression by “restricting the voices of people
and interest groups who have money to spend” (Buckley 1976, 17). The
justices rejected egalitarian arguments in favour of limits by reformu-
lating them, via the money-speech equation, as attempts to suppress
speech: “[T]he concept that government may restrict the speech of some
elements of our society in order to enhance the relative voice of others
is wholly foreign to the First Amendment” (ibid., 48—49).

The Court found limits on independent expenditures to be doubly
wrong: they not only suppressed speech, but they suppressed speech
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that was ineffective. Congress had restricted such spending to reinforce
candidate and party limits, to prevent the kind of evasion that had
appeared in the 1940 presidential election. The Court, however, did not
believe that independent committees could be of any assistance to can-
didates. The justices ruled that the very independence of a spender, the
“absence of prearrangement and coordination ... undermines the value
of the expenditure to the candidate” (ibid., 47). Congress had not,
according to the Court, closed a loophole, for there was no loophole to
close.

The argument resumed in 1980, when some Ronald Reagan sup-
porters announced the formation of two independent expenditure com-
mittees to promote his presidential candidacy. The Federal Election
Commission filed suit, contending that each of the new groups had to
abide by the 1974 law’s $1 000 limit. The Buckley contenders had some-
how overlooked this provision, applying only to publicly funded pres-
idential candidates, and it was still on the books in 1980. Perhaps the
FEC hoped that the courts would uphold the provision because the
Supreme Court had retained spending limits on publicly funded pres-
idential campaigns. This did not happen. Although the Court dead-
locked on this case, it struck the limits down in a similar 1985 decision.?*

The reformers lost on independent spending, but one of their pri-
mary concerns, accountability, was reviewed in the 1980 election case.
Accountability was central to the question of independent expendi-
tures: parties and candidates are accountable to voters, but to whom are
independent spenders accountable? The 1980 pro-Reagan committees
portrayed themselves as the means through which “thousands of small
voices” could make themselves heard in presidential elections. Common
Cause challenged that claim, finding the groups to be flimsy counter-
feits of political organizations because their speech was not that of their
members, who did no more than make a money contribution, but was
that of their unelected fund-raisers and managers. This was not an issue
for the Court, though, perhaps because it clung to the conviction that
independent spending, accountable or not, is unlikely to benefit the
candidates it promotes (Mutch 1988, 76-80).

While these cases were being argued, a separate set of cases involv-
ing corporations was moving through the courts. These, too, used
Buckley as a precedent, but in combination with another case, First
National Bank of Boston v. Bellotti (1978). In the Boston case, the State of
Massachusetts prosecuted the First National Bank and several other
corporations for violating a ban on business political spending by oppos-
ing an income tax submitted to voters in a referendum. Massachusetts
argued that corporations cannot have opinions and do not have the
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same First Amendment speech rights as individuals. The Supreme
Court countered that the issue was not whether corporations had speech
rights but whether the state law abridged speech: “We hold that it
does ... We thus find no support ... for the proposition that speech that
otherwise would be within the protection of the First Amendment loses
that protection simply because its source is a corporation” (ibid., 776,
784).

Taken together, Buckley and Bellotti have far-reaching implications.
By ruling that money is constitutionally protected speech even when
it is in a corporate treasury, the Court also ruled that the distinction
between individuals and corporations is without constitutional
significance. Using these two decisions as precedents, the Court could
strike down the federal 1907 Act and all remaining state bans on cor-
poration political spending. Far from taking advantage of this oppor-
tunity, however, the justices have in recent cases resurrected pre-Bellotti
arguments in favour of regulation, thus producing a welter of contra-
dictory opinions. Two recent cases in point involve independent spend-
ing by corporations.

During the 1978 congressional election, Massachusetts Citizens for
Life (MCFL), a non-profit advocacy corporation created to oppose abor-
tion, issued a voter guide to pro-life candidates. The FEC brought suit
under the 1907 Act but lost in the Supreme Court (MCFL 1986). It was
not that the Court found the Act to be an unconstitutional suppression
of corporate speech; indeed, it even cited with apparent approval pre-
Bellotti rulings upholding congressional intent to curb the political
influence of “ ‘large aggregations of capital’ ”(ibid., 257). Rather, the
Court decided that because the 1907 law targeted business corpora-
tions, it did not apply to advocacy corporations such as MCFL. Because
MCFL had no stockholders, did not accept business money and was
formed for purposes of political advocacy, it could not serve as a con-
duit for corporation money and was financed by individuals who sup-
ported its anti-abortion policy. It was not that the Massachusetts group
“merely poses less of a threat of the danger that prompted regulation.
Rather, it does not pose such a threat at all” (ibid., 263).

The next corporate independent spending case to reach the Court
was that of the Michigan State Chamber of Commerce, a non-profit
corporation that had violated state law by spending treasury funds on
behalf of a candidate for the state legislature (Austin 1990). The Court,
relying heavily on MCFL, found for the state on the grounds that the
Chamber of Commerce, unlike the Massachusetts pro-life group, was
more than an advocacy organization and that more than three-fourths
of its members were business corporations. The significance of this
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decision does not lie in its upholding of prohibitions on corporation
political spending, for that conclusion was expected given the Michigan
Chamber’s claim that it be accorded the same exemption granted to
MCEFL. Rather, it lies in the vigorous dissents of the Court’s three Reagan
appointees, all of whom insisted that corporations are voluntary asso-
ciations of individuals and as such have First Amendment speech rights.
These three were the youngest members of the Court, and if they are
representative of the pool of appointees from which future justices will
be chosen, Buckley and Bellotti may yet lead to repeal of the 1907 Act
(Mutch 1990).

Canada
In Canada the issue of third-party spending first appeared when
Parliament imposed limits on party and candidate spending in 1973-74.
The Barbeau Committee had foreseen the impossibility of enforcing
restrictions on party and candidate expenses if spending by “corpora-
tions, trade unions, professional and other groups” was not also
restricted: “If these groups are allowed to participate actively in an elec-
tion campaign any limitations or controls on the political parties or can-
didates become meaningless. In the United States, for example, ad hoc
committees such as ‘Friends of John Smith’ or ‘Supporters of John Doe’
commonly spring up to support a candidate or party. Such committees
make limitations on expenditures an exercise in futility, and render
meaningless the reporting of election expenses by parties and candi-
dates” (Canada, Committee 1966, 50). With the American experience in
mind, the Committee recommended that for the duration of the cam-
paign (from the date of issuing the writ dissolving Parliament until
polling day), third parties be prohibited from making expenditures on
behalf of or in opposition to candidates and parties. The Chappell
Committee agreed in 1971; and in 1972 and 1973, in bills C-211 and
C-203, the Trudeau government banned campaign spending by third
parties without the “actual knowledge and consent” of candidates or
parties. No member of the Privileges and Elections Committee con-
sidering Bill C-203 objected to the prohibition, and it became law in
1974 as section 70.1(1) of the Canada Elections Act, enacted by section
12 of the Election Expenses Act.®

Section 70.1(1), which resembles Congress’ 1971 “candidate autho-
rization” approach to the problem, is balanced by a definition of elec-
tion expenses that resembles Congress’ 1974 “express advocacy”
definition of independent spending: third parties can make expenditures
to promote policies, but not to promote candidates or parties. This
definition permits “recognized opinion groups ... to operate during a
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campaign” without running afoul of the prohibition on independent
spending (House Debates, 10 July 1973, 5477). Parliament then added
a mitigating provision that neither the Barbeau nor Chappell commit-
tees had suggested: section 70.1(4) allowed third parties charged with
making expenditures to support or oppose a candidate or party to claim
that they incurred the expenses “for the purpose of gaining support
for views ... on an issue of public policy” and that they did so “in good
faith,” i.e., not in collusion with any party or candidate. The U.S. Supreme
Court struck down the American limits before anyone discovered how
difficult it would have been to enforce them, but Parliament soon learned
just how broadly its “good faith” defence could be interpreted.

In a 1976 Ottawa by-election, a union local hired an airplane to fly
over the electoral district trailing a banner urging those below to “vote
but not Liberal.” Despite the fact that the banner referred only to a reg-
istered party, not to a policy, the union local’s president defended the
action by claiming that he had incurred the expense only to oppose the
government’s anti-inflation program. The Office of the Chief Electoral
Officer decided to prosecute, but late in 1977 a trial court judge, in
R. v. Roach (1977), acquitted the union official.

This decision dismayed several members of Parliament, which was
just then considering Bill C-5 to amend the Canada Elections Act, and of
the all-party “ad hoc committee,” which was considering amendments
to that bill.26 Chief Electoral Officer Jean-Marc Hamel, whose office had
already decided to appeal the case, said that “there is no doubt that the
decision of the court has pointed out perhaps a weakness in the act” and
suggested ways of amending section 70.1 (P&E Minutes, 16 Nov. 1977,
1:19). The ad hoc committee, which “had a number of discussions” of
the case, proposed an amendment to section 70.1. The House of
Commons, however, did not even consider that amendment: since the
amendment was to the parent act rather than to Bill C-5, floor consid-
eration during the report stage required unanimous consent, which
was withheld by a single vote (House Debates, 15 Dec. 1977, 1926-27,
and 16 Dec. 1977, 1959).

In June 1978 an appeal court refused to allow the Crown'’s appeal
in R. v. Roach because it could “not be proven” that the local’s expend-
iture had been “for the purpose of ... opposing directly a registered
party” and because the president “was clearly expressing the views of
his association on an issue of public policy” (1978, 741, 742). Two weeks
later the Trudeau government withdrew Bill C-63, which included
another amendment to section 70.1, after the same Conservative MP,
stating that “it goes to the fundamental right of freedom of speech in
this country,” again refused to give the bill unanimous consent (House
Debates, 29 June 1978, 6872).
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Chief Electoral Officer Jean-Marc Hamel suggested amending sec-
tion 70.1 in his 1979 Statutory Report (Canada, Elections Canada 1979),
and in his 1983 report he listed amendments recommended by the ad
hoc committee.?” At the committee’s request, CEO Hamel forwarded
these proposed amendments to President of the Privy Council, Allan
J. MacEachen, to be embodied in legislation. In October 1983, Parliament
unanimously passed the resulting legislation, Bill C-169, which repealed
section 70.1(4). In light of later events, it is worth noting that Chuck
Cook, the Conservative MP who spoke on behalf of Bill C-169, although
emphasizing that “all parties were involved in open discussion” of it
and that he was “delighted to see this bill go through,” suspected “that
any number of groups in the country may wish to challenge” the amend-
ments to section 70.1, as it struck him “as somewhat of an interference
with the rights of an individual to lobby on behalf of a political party
or candidate.” Although the New Democratic Party had pressed for
amending the section since immediately after the first Roach decision,
the party’s spokesperson acknowledged that the third-party spending
provision “may be ... hard to enforce under the Charter of Rights,” but
added that “it is incumbent upon the House not to follow the American
example” on independent spending (House Debates, 25 Oct. 1983,
28296-99).

Two months after the 1983 amendments received royal assent, the
National Citizens’ Coalition (NCC) challenged the constitutionality of
section 70.1(1)’s ban on third-party expenditures. That prohibition, NCC
charged, limited the freedom of expression guaranteed by section 2(b)
of the 1982 Canadian Charter of Rights and Freedoms and was thus uncon-
stitutional. Curiously, the very first precedent the NCC cited in its writ-
ten argument in Alberta Queen’s Bench was the United States Supreme
Court decision, Buckley v. Valeo.?

Even section 70.1’s supporters acknowledged that it limited free-
dom of expression during an election by those who were neither can-
didates nor registered parties. The crucial question before the court
concerned section 1 of the Charter — whether the third-party ban was
a “reasonable” abridgement, such “as can be demonstrably justified in
a free and democratic society.” Patrick J. McCaffery, acting for the attor-
ney general, argued that the ban was reasonable because it protected
the “equality and fairness” that were the goals of the spending limits
imposed on parties and candidates. “[T]he statutory objective of equal-
izing electoral opportunity and ensuring the right to an informed vote
cannot be achieved if individuals and groups ... are permitted to oper-
ate outside the rules relating to election expenses.”?’
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Mr. Justice Medhurst disagreed. He acknowledged that limits on
the freedom of expression should be assessed on the basis of the harm
their absence would cause to other values in society. But he ruled that
there “should be actual demonstration of harm ... to a society value
before a limitation can be said to be justified. In my view ... [the third-
party ban] has not been shown to be reasonable or demonstrably
justified” (National Citizens” Coalition Inc. 1984, 264).

The 1984 election was already underway when the court handed
down its decision, and the Liberal government decided not to appeal.
Prime Minister Brian Mulroney’s Conservative government, which
won parliamentary majorities in the 1984 and 1988 general elections, has
also not appealed the decision. The Commissioner of Canada Elections
decided during the 1984 election that, pending a definitive ruling by the
Supreme Court, his office would not enforce section 70.1 anywhere in
the country (Seidle 1985, 128-30; Hiebert 1989-90, 79; Ewing 1988,
594-604).

CONCLUSION

The 1982 Canadian Charter of Rights and Freedoms introduced an “American”
element into Canada’s British-style constitutional system. Judicial
review of legislation means granting some of Parliament’s lawmaking
function to the courts, thus leading the two institutions to “check and
balance” each other with shared power. It may well be many years
before Canadian judges write legislation with the facility of their
American counterparts, but the National Citizens’ Coalition decision
demonstrates that Canada has already taken a significant step toward
Americanizing the politics of campaign finance reform.

Regulating campaign finance requires, by its very nature, the bal-
ancing of competing values. Even disclosure, the least controversial
regulation in both countries, is acceptable only on the grounds that the
public’s right to know who finances the campaigns of those who gov-
ern them outweighs the privacy rights of donors. Disclosure require-
ments probably owe their broad acceptability to the fact that they are
the least intrusive means of dealing with the central problem of all cam-
paign finance law, the proper role of wealth in a democracy. Limits are
the most intrusive means and hence the most controversial.

Buckley and National Citizens’ Coalition are alike in that both repre-
sent successful libertarian legal challenges to legislation aimed at equal-
izing political resources. But the two rulings occurred in different
political contexts. The decision to impose limits probably was made
more easily in Canada, while the challenge to that act was more broadly
successful in the United States. The disciplined parties fostered by par-
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liamentary systems can deal with one another as corporate bodies.
Once Watergate had quickened the pace of reform north of the border,
the parties were able to work out mutually acceptable legislation and
to institutionalize further negotiation through the ad hoc committee.
Interparty agreement on spending limits probably was aided in
Canada by the fact that the two largest parties have traditionally relied
upon the same source — business corporations — to pay for their cam-
paigns. Political survival in America’s separation-of-powers system,
on the other hand, does not require cohesive, hierarchical party
organizations. The absence of party structures conducive to interparty
negotiation is compounded by socio-economic differences between
Republican and Democratic constituencies. Republican opposition to
limits reflects the views of wealthy conservatives, as well as that party’s
reluctance to give up a financial advantage over the Democrats.
Congress’ passage of the sweeping 1974 FECA Amendments did not
evolve naturally out of bipartisan agreement that new legislation was
needed; rather, it was forced by circumstances. Watergate’s negative
impact on the Republican party’s public image gave congressional
Republicans a short-term interest in supporting Democratic reforms
they had previously opposed. Thus, the two different systems pro-
duced, for very different reasons, two similar “liberal” laws.
Conservative objections to the 1974 laws in the two countries were
also similar. Conservative MPs in Canada opposed limits and public
financing, the same measures that Republicans and Southern Democratic
members of Congress protested in the United States. Conservative and
libertarian groups outside the legislatures of both countries also opposed
these sections of their respective 1974 laws. A parliamentary system
offers minority parties little opportunity to obstruct or even significantly
delay government bills, though, and offers even less opportunity to
interest groups. Such parties instead devote their efforts to modifying
bills: the NDP, as a government coalition partner, may have influenced
the drafting of Bill C-211, but it was the Conservatives who were most
effective in amending it in the Privileges and Elections Committee. The
American system, by contrast, offers minority parties and interest groups
endless opportunities for delaying legislation, and the U.S. Senate is
obstructionist heaven. Neither Republicans nor Southern Democrats
used these opportunities to block limits, but they did weaken and delay
public financing. Watergate may have caused Republicans on Capitol
Hill to deem it unwise to oppose limits, but interest groups outside
Congress faced no such constraint. It was they who continued the battle
in the courts, and it was their legal victory over limits that made it unnec-
essary for Republicans to resume their political opposition in Congress.
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Conservatives and libertarians won court battles against liberal
laws in both countries, but the larger legislative role of U.S. courts gave
American challengers the greater victory. In invalidating Parliament’s
prohibition of independent spending, Mr. Justice Medhurst ruled against
only one resolution of the conflict. It is possible that the same court
would uphold a measure that did not ban but only limited such spend-
ing. Congress passed just such a limit, only to see the Supreme Court
invalidate it as well as limits on candidates. By ruling that spending is
equivalent to speaking and cannot be limited, the Court did more than
strike down one resolution of the conflict between equality and liberty;
by finding liberty to be the supreme good, it declared the conflict itself
to be illegitimate.

Egalitarians promote limits as a means of retarding the tendency
of unequally distributed wealth to become the basis of a similarly
unequal distribution of political power. Libertarians and conservatives
oppose limits on the grounds that government has no business restrict-
ing the freedom of law-abiding citizens. Conflict between equality and
liberty appears to be inescapable in a democracy, and any resolution
is likely to be impermanent. If this is so, the problem is not how the
conflict is to be resolved, but who shall attempt resolution. Elected leg-
islators are the obvious choice, as they are the locus of power in a democ-
racy. But the courts should also play a part, and the issue on both sides
of the border is how great a part.
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NOTES
This study is complete as of 25 March 1991.

1. Ford, a former Republican Representative from Michigan, had been
appointed Vice-President after Spiro T. Agnew resigned for reasons
not connected to Watergate.

2. In McConnell (1904) the Montana Supreme Court ruled against a
silver-mining company that had made a political contribution, on the
grounds that its charter did not authorize such action; in 1907 the New
York Supreme Court reached the same conclusion about New York
Life’s contribution to the Republican party’s 1904 presidential cam-
paign (People ex rel. Perkins).

3. Alist of NPBO members was printed in the Congressional Record (6 May
1906, 7471-72).

4. The most important labour cases were U.S. v. CIO (1948) and U.S. v.
UAW (1957).

5. Compare Canadian Labour MP William Irvine’s 1925 observations on
the same subject: House Debates, 19 Feb. 1925, 347.

6. The cumbersome method of electing an American president requires
explanation. The president is elected by the Electoral College, which is
composed of presidential electors, who run on partisan tickets in state
elections. A state has as many electors as it has members in the U.S.
House of Representatives and Senate. Thus, the president is not elected
by a national popular majority but by adding the results of 50 state elec-
tions. The electors cast their ballots for president and vice-president in
their state capitals in the December immediately following the election,
and these ballots are counted before a joint session of Congress the fol-
lowing January. The casting and counting of Electoral College votes is
only a formality today, as the people know as soon as the November
elections are over which presidential candidate received a majority of
electoral votes.

7. Primary elections are held to select party nominees for elective office.
Because the South was solidly Democratic in the first half of the
20th century, the real contest for congressional seats was among con-
tenders for the Democratic nomination. The general election, in which
Republicans put up only token opposition or none at all, merely ratified
the primary decision. For Congress to require disclosure in general elec-
tions, but not in primary elections, would thus have effectively excluded
almost one-third of congressional Democrats from its coverage, some-
thing Republicans understandably did not want to do.

8. See the testimony of Ralph K. Winter, Attorney General Richard G.
Kleindienst and Lawrence O’Brien, in United States, Congress (1971a,
182-83, 518, 56667, 583, 638-39; 1971b, 51-54, 203).
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9. Democrats had passed such a limit in 1970 but without a majority large
enough to override President Nixon’s veto. In 1971 President Nixon
surprised even his own party by supporting the limit (Mutch 1988, 69).

10. Leslie Seidle’s interviews with officials in the Office of the Chief Electoral
Officer corroborated the view “that Watergate provided a ‘big push’
towards legislation” (Seidle 1980, 195, n. 1).

11. The 1874 Dominion Elections Act had already followed the British
example by defining as corrupt such practices as personation, bribery
of voters, treating, and undue influence: ss. 75, 92-95, 98.

12. American influence of a less wholesome kind was reflected in the third
provision of the 1908 law, which prohibited foreigners from partici-
pating in Canadian elections. Electoral corruption was a serious prob-
lem in both countries, but more frequent elections in the United States
had created a large number of operatives whose skill in the arts of vote
fraud inspired such admiration north of the border that both Canadian
parties imported Americans to assist in general election campaigns.

13. The Beauharnois scandal aroused public suspicion of corruption in
Quebec’s Liberal government, which was defeated in 1936 by provin-
cial Conservatives in alliance with a reformist Liberal faction. The
Conservative Premier, Maurice Duplessis, then created his own Quebec
nationalist party, the Union Nationale. Corruption in the Union
Nationale government finally led to a Liberal victory in 1960, and then
to Quebec’s famous Election Act of 1963. In a very indirect way, the
scandal did produce campaign finance reform (see Regehr 1990, 182-84;
Angell 1966).

14. Alcorn’s criticism is interesting in light of his claim to have followed
the New York law, which also exempted “a corporation or association
organized or maintained for political purposes only” (1906 Laws of
New York 470, chap. 239).

15. On the incorporation of farmers’ groups after 1920, see remarks of
Brown and MacPhail (House Debates, 19 June 1925, 4553 and 4562,
respectively). On the inability of unions to incorporate, see remarks of
Labour MPs William Irvine and ].S. Woodsworth (ibid., 19 Feb. 1925,
348, and 19 June 1925, 4557, respectively). For Irvine’s attempts to repeal
the ban and to win an exemption for unions, see his remarks (ibid., 19
Feb. 1925, 347-52, 19 June 1925, 4552-62, 26 June 1925, 4970-75 and
28 May 1930, 2712-14). For Conservative support for repeal, and even
for exempting unions, see remarks and vote of the Leader of the
Opposition, Arthur Meighen (ibid., 19 June 1925, 4552-53 and 26 June
1925, 4974); for Progressive support of exemption, see remarks and vote
of parliamentary leader Robert Forke (ibid., 19 Feb. 1925, 350-51 and 26
June 1925, 4974).

16. An exception was Paul Dick (PC, Lanark-Renfrew—Carleton), who
thought disclosure was the most important feature and wondered why
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candidates’ spending should be restricted (P&E Minutes, 30 Oct. 1973,
15:29-30).

P&E Minutes, 25 Oct. 1973, 14:22. The problem of minor parties and
independent candidates was also a difficult problem for American pub-
lic financing (Mutch 1988, 139-44).

The importance here assigned to scandal in promoting campaign finance
reform raises in some minds the question of why Congress passed the
Federal Election Campaign Act of 1971 (FECA) in the absence of one. A
large part of the answer must be that the 1971 Act resembles the gen-
uine reforms of 190711 and 1973-74 less than the Federal Corrupt Practices
Act 0f 1925. Both were less innovations than revisions and recodifications
of existing law, and both repealed important sections of that law: the
1925 Act repealed disclosure and spending limits for congressional pri-
maries, and the 1971 Act repealed contribution and spending limits.
The one notable innovation of the 1971 FECA was a greatly strength-
ened disclosure provision, which does have the distinction of being a
reform enacted without the goad of scandal. Perhaps the best expla-
nation of this Act is that offered by the Comptroller General, who in
the course of enforcing the new law observed that its requirements
“came as a distinct shock to most candidates for federal office” (United
States, Office of Federal Elections 1975, 1). He suspected that Congress
simply had not realized how much change it was bringing upon itself.

To say that scandal spurs campaign finance reform is not to say that
all legislation in this area must be preceded by scandal; it is to say that
when such legislation is not produced by scandal, it is likely to be inef-
fective. The contribution and expenditure limits of 1940 and the Long
public financing act of 1966 are cases in point. Both may be considered
genuine reforms in the abstract; but they were also partisan and fac-
tional moves that, not having the backing of public opinion, did not
earn the respect of the partisans at whom they were aimed. Republicans
announced a legal rationale for evading the 1940 limits almost as soon
as they were enacted, barely troubling themselves to conceal their dis-
dain for the new laws. The Long act was the work of Senate insiders,
and when it came under attack at the next session of Congress it could
be defended only by parliamentary manoeuvres, and only for a short
time. The very different reception accorded the same measures after
Watergate is instructive: bipartisan majorities voted in favour of lim-
its, and Republicans opposed public financing not with cynical eva-
sions but with principled objections.

It should be unnecessary to add that scandal, important as it is, can do
no more than further reform by dramatizing the issues around which
reformers have organized and by prodding lawmakers into action; it
cannot create those issues. Indeed, scandal itself may be impossible
without well-defined issues. It is not at all clear, for example, that the
activities revealed at the 1905 New York insurance hearings would
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19.

20.

21

22.

23.

24.
25.

have been considered scandalous if no one had given any thought to
the propriety of corporation political contributions before those hear-
ings took place. The precondition of scandal is the fact that politicians,
opinion makers and the general public have all given some thought to
the practice in question and have judged it to be offensive. Scandals
are enabling events, not causes.

The fact that the campaigns in question were successful means that the
guilty parties were in office when the scandals broke. Liberal defeat in
the 1930 Canadian general election may help explain why the
Beauharnois affair produced no reform legislation: the wrongdoers did
not benefit from their activities, thus there was no public demand that
they give up the fruits of their crimes. Still, 1931 does seem to have been
the most opportune moment for the victorious Conservatives to propose
limits on election expenses, a policy that would have restricted them
far more than the better-financed Liberals and also would have been
in accord with British precedent.

Senators Thomas C. Hennings, Jr. (Dem., Missouri), and Albert Gore
(Dem., Tennessee), who chaired the Senate Privileges and Elections
Subcommittee, are exceptions to this generalization. One accustomed
to congressional standing committees, membership on which changes
only every two years, can at first be quite confused by the ease with
which members on Canadian parliamentary committees vanish and
are replaced.

Only once did any Canadian MP make the kind of argument that char-
acterized the American debate, and that was 12 years after enactment:
in 1920 the Acting Solicitor General, Hugh Guthrie, when asked why
the Borden government’s enlargement of the ban did not extend to indi-
vidual contributions, replied that “an individual has a heart and soul
and mind of his own, and he has a right to vote ... The case is different
with a company” (House Debates, 26 Mar. 1920, 781).

For Progressive views, see remarks of MP Oliver R. Gould (United
Farmer, Assiniboia) (House Debates, 13 April 1920, 1172, 1178-81). For
criticism of the Progressives, see the remarks of Herbert M. Mowat
(Unionist, Parkdale) and John W. Edwards (Cons., Frontenac) (House
Debates, 13 April 1920, 1176-78 and 1186-87).

Norman Ward wrote that, “as has been common in Canada’s electoral
history, the provinces were the pioneers, and Parliament the follower”
(Ward 1972, 338). Seidle also commented that “ideas have often drifted
upwards from the provincial level in Canada” (Seidle 1980, 174).

FEC v. Americans for Change (1982) and FEC v. NCPAC (1985).

The Committee made one minor amendment, to protect party agents,
in s. 70.1(1)(b) (see P&E Minutes, 12 Dec. 1973, 24:47).
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26. The “ad hoc committee” came into being informally, as a result of Chief
Electoral Officer Jean-Marc Hamel's efforts to involve the political par-
ties in developing uniform interpretations of the 1974 Election Expenses
Act. It continued to meet after that Act became law, and meets under
the chairmanship of the Commissioner of Election Expenses (Carter
1979, 89-91).

27. National Citizens’ Coalition (1984). Written Argument of Attorney General,
First Submission, 52-55, 57-59; Canada, Elections Canada 1983, 74.

28. National Citizens’ Coalition (1984). Written Argument of Plaintiffs, First
Submission, 2, n. 2.

29. Ibid. Written Argument of Attorney General, First Submission, 85.
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INNOVATION AND
Eouity
The Impact

of Public Funding
4

Jane Jenson

ANY REFORM OF legislation regulating party finance and election
expenses is only as effective as its contribution to creating a societal
consensus that healthy democratic politics exist. Recreating that con-
sensus among Canadian citizens is the most compelling task facing us
at this time. The country is at a crossroads. Part of the current debate —
beyond the constitutional controversies, disputes over economic restruc-
turing and the rights of all segments of the population - involves the
well-being of democracy. Indeed, many observers of the Canadian elec-
toral and party systems agree that these central democratic institutions
are at risk.!

In the past decades, since the 1964 Committee on Election Expenses
(the Barbeau Committee) first set out its proposals (Canada, Committee
1966), the legitimacy of elections and the representational capacity of
political parties have declined for several reasons. A major one is the
sense that parties have not succeeded in incorporating the new demands
expressed by their varied constituencies, so that aggrieved citizens turn
to other channels for representation. The most extreme expression of
concern about this process comes from those Canadians who consider
the 1988 election “stolen” by the activities of moneyed “third parties.”
Other reasons are found in the party system’s inability to sustain its
legitimacy in the face of powerful social changes in the direction
of bureaucratic decision making, executive governance and social-
movement politics.

Cross-national comparative observation demonstrates that such
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loss of party and electoral representational capacity is not inevitable,
however. Many European countries in the 1970s experienced challenges
and trends similar to those that provoked the “decline of party” dis-
cussion in Canada at the time.? Extra-parliamentary protests — both
pacific and violent — rocked the countries of Western Europe. Social
movements of all types claimed that no traditional party could ever rep-
resent their new demands and that new types of action in the streets,
the home and the community were necessary. Yet the 1980s have demon-
strated that party systems in many of these countries have subsequently
opened themselves to the basic demands of such groups, absorbing the
extra-parliamentary dissent and achieving new legitimacy. The party
systems that had seemed “frozen” in 1921 thawed sufficiently to accom-
modate the entry of new actors, and the health of these democracies
has improved.3 Indeed, representational legitimacy is expanding, with
new enthusiasm for Europarliamentary elections. That Parliament —
long the “joke” of representative bodies — owes part of its new-found
popularity to its rightful claim that it is “accommodative.”

This re-legitimatization of party and electoral politics following
the challenges of the 1970s has not occurred in Canada. Instead “party
decline” goes on and, as the last election demonstrated, is even inten-
sifying as many ordinary citizens question the justice of the 1988 results,
despite the solid majority produced.

By presenting comparative material from several Western European
countries, this study first makes an argument about public funding
that is somewhat at variance with the “conventional wisdom” of a good
part of the literature that has influenced Canadian thinking about these
matters. It explores the ways in which state support for parties and
electoral democracy have implications for processes of representation.
It does so by focusing on a theme central to the Barbeau Committee -
that of fairness as reflected in procedures for public funding. While
some aspects of the regulations of party and election financing have
translated that Committee’s equity concerns into legislation over the
years, the issue of fairness of access for innovative ideas and parties
has received less attention. The premise of this research study is that the
short shrift granted to such questions of access has contributed to the
current crisis of confidence, because innovation in issues and by actors
has been hindered.

Second, the study argues that in the regime for public funding, the
overwhelming emphasis on the parties’ ability to raise and spend money
challenges another notion of fairness. Most systems for allocating such
public funds do so according to the number of votes received. Canada
is different. By rewarding spending rather than vote-getting (in the case
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of reimbursement procedures) and fund-raising (in the case of tax cred-
its), the representation of politics provided via such a funding regime
is that “money talks” more than votes. This is a perversion of the fun-
damental principles of liberal-democratic politics.

Third, this study argues that public funding that seeks to strengthen
parties as organizations and party systems as representational com-
plexes has proven more responsive to the new demands of the last
decades and has better met the basic goal of equal opportunity for
actors representing innovative world views and emerging social groups.
Rather than contributing to the “petrification” of the existing system:s,
programs that recognize that parties serve as a crucial bridge between
the citizen and the state have helped these countries to be tolerant of
and receptive to innovation. Such politics have been more adaptive
than those that assume that the basic tie of democracy is one between
the individual candidate and the voter. Moreover, rather than becom-
ing excessively bureaucratized and expensive, politics in party-oriented
countries are characterized by extensive ongoing political debate and
less exclusive attention to elections as the sole moments of democratic
politics.# Thus the decline of an active and participatory citizenry is
not necessarily the price of continuous state funding of political parties.
Indeed an argument about the opposite outcome is sustainable.

State Subsidies as Gatekeepers

Within the realm of electoral reform and party financing, regulations
for recognition of parties and public funding are only a part of the
whole. Yet because they serve as gatekeepers in the process of innova-
tion and renewal of national party systems, they are crucial factors that
deserve careful attention. Recognition and subsidization of parties can
open the door to new parties as they seek to mobilize around issues or
positions that are less well represented by existing formations. In turn,
public perception of expanded access contributes to the acknowledge-
ment of party politics as a route to innovation and to higher levels of
support for the political process.

Of the five goals sometimes identified as being associated with the
regulation of elections, public funding might be used to achieve all of
them. These goals, suggested by the Ontario Commission on Election
Expenses and developed by Adamany and Agree (1980), are

* to achieve equality of opportunity in a liberal democracy charac-
terized by inequalities in the distribution of wealth;

* to make enough money available that competitive campaigns can
exist;
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e to allow new entrants, while not encouraging frivolous candi-
dates or propping up decaying political organizations;

* to reduce the opportunity for undue influence; and

* to prevent corruption.

Despite some agreement about goals, however, several questions
about design structure immediately arise. Many choices are available,
and the mechanisms selected will affect whether the gatekeeping effects
of public funding will be equitable and tolerant of political pluralism
or whether they will be exclusionary.

The four relevant questions about funding mechanisms are: when,
to whom, for what and how will public funds be allocated?

Funding may come at the time of the election, or it may be spread
over the whole inter-election period. The recipients may be party
organizations or they may be individual candidates and legislators.
Moreover, national party organizations may collect the funds or they
may go to subnational units, in regions or provinces, or to specialized
subgroups, like youth and women’s organizations. The third issue con-
cerning what is to be supported is complicated. Campaign expenses
may be the focus; public funds may be provided to cover mailing,
broadcasting, travel or other campaign costs. On the other hand, the
price of “being” a party, of maintaining a complex organization, may
provide the rationale for subsidizing staff, broadcasting, research and
other costs. Sometimes state subsidies are in kind, with the state pay-
ing the costs of activities — broadcasting, publicity and space, for exam-
ple — that parties might otherwise assume. Finally, funds may be granted
as direct subventions, as specific grants and services, or as indirect sub-
sidies (tax credits being the best example here).?

In this study it will become clear that these choices have been made
in a wide variety of ways in different jurisdictions, resulting in differ-
ent combinations of specific mechanisms. Most of the analysis focuses
on the when, to whom and for what questions because they have the
greatest impact on the gatekeeping aspects of public funding and thus
on representation in its broadest sense.

Party politics and elections set out rules for social choice by which,
among other things, any society pronounces whether it is open or closed
to the demands of all its citizens. In that process, the society represents
itself to itself. At the root of the representational process is, then, the
question of power. Who will have the power to make their voices heard
and their demands met in the political arena? Who can, and will, exer-
cise the power that comes from being the legitimate representative of
the citizenry? Under what conditions and in what ways will that power
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be institutionalized in a system of political parties? And, finally, how
will political institutions exercise the power to represent the citizenry
to itself, by setting the boundaries of recognized political discourse and
by identifying legitimate political actors and actions?

These questions are all engaged in any discussion of public fund-
ing for parties and elections. Any comparative analysis quickly reveals
that such questions about power and representation have been answered
very differently across time and across space.

This study bases its claims on consideration of several other ways
of conceptualizing the representational process than that predominant
at the federal level in Canada. The argument in brief is that equity and
innovation - and therefore popular consensus about the well-being of
democracy — are supported by public funding that rewards vote-
getting more than fund-raising and spending, which covers more
than the election period, which goes to parties more than candidates,
and which is designed to meet the costs of being a party in a liberal-
democratic polity.

A central theme of this study is, then, that the mere presence of
public funds is not sufficient. They must be provided in ways which are
non-exclusionary and tolerant of political pluralism. Only with that
additional criterion will they do more than reinforce the power of the
existing actors. Only then will they expand the boundaries of the rep-
resentational system in inclusionary ways.

What Is the Proper Comparison?

A crucial step in any analysis is the identification of appropriate com-
parative cases. Very often discussions of electoral reform and party
financing compare Canada to the United States, not only because of
the long-standing tendency to make this comparison for all matters,
but also because the regulatory systems in the two countries have devel-
oped in part through cross-fertilization (Alexander 1980, 338).
Nevertheless, there are important differences between the two coun-
tries that make it legitimate to wonder whether other comparisons
might not be more appropriate.

The party system in the United States is a very decentralized one,
formed by a loose alliance of candidates running under the same party
label. Both congressional and national party organizations are only
weakly institutionalized, giving little consistent content to the language
of politics. Voters gain only a small amount of information about the can-
didates’ likely behaviour in Congress from the party label.6 Moreover,
candidates and elected officials are very much on their own for rais-
ing money and responding to the pressures of organized interests,
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whether ordinary lobbyists or Political Action Committees. As a result
of these characteristics of the party system, the regulations of election
financing emphasize the individual candidate. Only presidential elec-
tions are subsidized and only if the candidates accept voluntary spend-
ing limits.

The Canadian tradition of responsible government implies a greater
commitment to the party. Disciplined parties are crucial to the work-
ing of Parliament, which in turn gives meaning to the party label that
represents a particular — albeit very broad — policy stance. Thus the
term “party” makes a great deal more sense in the Canadian context than
it does in the United States.

Despite the importance of parties for organizing the work of
Parliament, however, there has been an overly long maintenance of
the fiction that for electoral purposes, the primary democratic link is
between individual candidates and voters. A consequence of stress-
ing this “fictitious bond” has been that public funds for reimbursing
campaign expenses have gone disproportionately to individual can-
didates. Less thought has been given to developing and sustaining
strong and representative national parties. In Canada, despite the con-
stitutional centrality of parties for organizing Parliament, direct fund-
ing programs have tended to treat the political party as if it existed
only to contest elections and serve as a vehicle to meet the needs of
candidates.

This outlook has positioned Canada at variance with almost all
countries with programs that directly fund political parties. These coun-
tries usually make annual allocations rather than only election-related
ones, doing so in recognition of the importance of political parties to the
polity (Alexander 1989, 13).7 Moreover, public support for parties in
the inter-election period (via the tax credit) exists in a form that down-
plays any notion of the parties sharing responsibility with the state for
a healthy representational system. The money from tax credits appears
to be simply a relationship between parties and supporters, because
tax expenditures of this sort are rarely considered by popular percep-
tion a subsidy or even a state initiative.

Therefore, in thinking again about public funding in Canada it is
instructive to examine closely the efforts of several European countries
to support parties. Such a study can provide clues for thinking about
ways to maximize fairness and pluralism in the representational
process; it suggests, therefore, some possible routes to regeneration of
popular support for the institutions of liberal democracy in Canada.

Political parties in many European countries are valued partici-
pants in liberal democratic politics, being generally considered crucial
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intermediary bodies between citizens and the state. This appreciation
arises from a number of sources. In some cases, analyses of history
have spotlighted the contribution of weak party systems to break-
downs of liberal democracy, especially in the interwar years. Also
important were the legacies of visions of society as stratified, not sim-
ply in terms of socio-economic characteristics but also institutionally.
These discourses, shared by Tories, Catholics and leftists, translated
into an enthusiasm for institutional bridge building.® The underlying
notion was that if society were something more than, or other than, a
collection of individuals facing the state, then institutions ought to be
designed so as to represent correctly the density and complexity of
such social ties.?

Parties were designated as one such institution. As a result, their
ability to remain autonomous of other strong social actors as well as of
other institutions became as much a goal as did their responsibility for
providing a channel of representation for citizens to the state.1? State
subsidies appeared to their advocates as a mechanism to provide that
autonomy and thereby to help sustain the representational capacity of
the party system. At the same time, however, the logic of such think-
ing about parties meant that it was important to encourage respon-
siveness. Existing parties could not be permitted to gain such an
advantage that challengers would be discouraged. Indeed, recogni-
tion of the institution of the party — rather than simply the particular
incumbents in place — created a universe of political discourse in which
support for principles of equality of opportunity and the reactive capac-
ity of the whole party system could gain wide acceptance. While fears
of “petrification” became an important theme in considerations of
proper procedures for public subsidy programs, experience demon-
strates that explicit attention to that danger has, in fact, helped to
minimize it.

Not all European countries share exactly the same ideas about rep-
resentation, of course. There have been variations in specific regula-
tions that depend upon the particularities of each history and culture.
Therefore, it is worthwhile to explore them separately. Nevertheless,
as this discussion has already indicated, certain of these countries do
share a commonality. For them, “party finance” dominates “election
finance,” with the goal being to encourage national parties. Before
examining these cases, however, it is useful to reconstruct Canada’s
own experience with electoral reform and party finance. This past has
established the discursive terms for considering both the present and
the future.!! It is within the boundaries of this discourse that dialogue
about the future will emerge.
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DEFINITIONS OF FAIR ELECTIONS IN CANADA

The laws now regulating election and party finance at the federal level
derive from the political conditions and controversies of the mid-1960s.
In February 1964 the federal government disclosed that a process of
reform would begin. In October of that same year, Secretary of State
Maurice Lamontagne announced the terms of reference of the Committee
on Election Expenses. These were to “inquire into and report upon the
desirable and practical measures to limit and control federal election
expenditures.” With this assignment the Committee — which eventually
became known as the Barbeau Committee — went to work.1? Only later,
at one of its early meetings, did the scope of the Committee expand to
include consideration of “raising” money as well as spending it. Thus,
from the beginning, the discourse of regulation was bounded by con-
siderations of spending.

Despite rather limited terms of reference, however, the announce-
ment made by the Secretary of State cast a broad net, linking the demo-
cratic system itself to the question of election expenditures. He said:
“It is the first time in our country that a study of this kind has been
undertaken and that a government has declared its intention to take
effective steps to limit election expenditures. As a result of those steps
we hope that our political life will be improved and will reflect more
faithfully our democratic ideals” (quoted in Paltiel 1970, 134-35).

The first part of this study explores the ways in which the original
conceptualization of restrictions on electoral spending and party finance
embedded particular visions of liberal democracy, elections and party
politics into the legislation that was passed during the 1970s and revised
in subsequent years. These visions were a product of the historical
moment, reflecting a specific understanding of how to address the prob-
lems being experienced at that time. Some attention to the conceptu-
alizations of representation that motivated this first effort is crucial
because that wave of reform established the terms of the discourse
within which considerations of these matters still take place. And, as
we will see, they are quite limited. Therefore, some expansion of the
discursive range is appropriate — even necessary — for the different
future of the 21st century.

What Were the Problems Faced at the Time?

Concern about party finance and election expenses emerged simulta-
neously in several jurisdictions; Canada was not alone in devoting
attention to these matters. Although considerations of the issue and
the solutions proposed differed quite widely across the several juris-
dictions, there were some similarities.
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By the late 1950s it was becoming increasingly obvious to partici-
pants and observers alike that party systems were undergoing trans-
formations. Moreover, the new communication technologies, in the
context of these shifts in the party system, were causing the costs of
maintaining parties and organizing elections to soar. These two changes
fed into long-standing apprehensions about the ways in which money
could pervert the institutions of liberal democracy. Indeed, concern
with corruption was itself sufficient in some jurisdictions to motivate
a process of reform, even in the absence of much attention to changes
in the structure of liberal-democratic representation.

Canadian discussions in this first wave spotlighted costs and cor-
ruption. There was also a concern with “equity” and equality of oppor-
tunity. Reformers articulated the goal of sustaining the party and electoral
systems so that competition among conflicting positions could be
resolved peaceably, and public confidence increased (Paltiel 1970, 164).

From the perspective of the last decade of the century, this goal is
to be applauded. It should also be retained for the future. Nevertheless,
although representations of equitable institutions and fair practices
that informed the first wave of reform were appropriate to that time,
they are somewhat less apposite for ours. We need to retrieve the equity
goal and reassess it in light of conditions in the new century, for which
the second wave of reform is now preparing. In doing so, the issue of
public confidence reappears.

Undertaking such a retrieval involves deconstructing the impact
of the earlier moment, because it is those representations that not only
inform many current presumptions about equity but also have empow-
ered the actors — the parties and the administrative institutions — in
whose hands the process of regulation now rests.

The next section of this study proceeds to an exploration of these
matters by recounting the concerns that motivated the first wave of
reformers and by analysing the varied impact of their decisions on the
system of meanings and practices facing us now.

Several Crucial Ideas about Reform
There are at least five different themes about the need for reform that
can be drawn out of the writings by and about the Barbeau Committee.
Some of them are quite straightforward, requiring little amplification,
while others call for some elaboration. Each is dealt with separately
below, ordered not according to their importance for the reform process
but for ease of explication.

The first motive, and the easiest to understand, followed from the
dilemmas posed for the party system by frequent minority governments,
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which brought not only governmental instability but also numerous
elections. Between 1960 and 1974 there were six federal elections, only
two of which produced majorities in Parliament. Moreover, there were
several structural factors that made minority governments a likely per-
manent feature of the federal scene. The newborn New Democratic
Party (NDP) gave the appearance that it would remain a significant
“third party,” being more solidly financed and somewhat more “mod-
ern” than its predecessor, the Co-operative Commonwealth Federation.!®
Second, in 1962 the Créditistes surfaced “out of nowhere” to capture 26
seats in Quebec.!# Finally, Diefenbaker’s populist leadership of the
Progressive Conservative (PC) Party and the frequent elections of the
late 1950s and 1960s clearly unveiled an electoral map deeply divided
by region, in which national coverage by either of the two major par-
ties, except in exceptional circumstances like the 1968 election, seemed
no longer likely.!5 For these three reasons, then, a multi-party system
appeared here to stay.

The fear of minority governments had two identifiable conse-
quences. The first was to put the issue of money — of spending, that is —
clearly on the political agenda. Parties confronted with the costs of fre-
quent campaigns and the new technology of television found them-
selves hard pressed to keep their heads above water. A second
consequence was rising concern that the political system was frag-
menting. When minority government reappeared in 1957, politicians,
journalists and other observers began to wonder whether the parlia-
mentary system might collapse or alter in unexpected ways.'¢ “Majority
government” became a big election issue. In 1965 Prime Minister Pearson
called on the voters to support the Liberals, saying, “we need in this
country ... a five-year plan for action, rather than a five-month plan.”
He blamed the small parties for the problem, claiming they considered
“the great challenges facing the country were less important than giv-
ing third, fourth, and fifth parties a veto over everything the govern-
ment tried to do.” The very parliamentary process was at stake,
according to Pearson (quoted in Beck 1968, 377-78). The voters agreed,
when 58 percent of them said in 1965 they were very likely or fairly
likely to switch parties to obtain a majority and when 55 percent in
1974 stated a clear preference for majority government (Clarke et al.
1979, table 8.8, 259).

This was the context in which the Barbeau Committee and
Parliament did its work. It is hardly surprising, then, that they focused
primarily on the ways election spending could be regulated, especially
by setting limits, and by meeting costs through reimbursements and
tax credits. Also important for the discussion was the issue of broad-



121
IMPACT OF PUuBLIC FUNDING

casting time, including provisions for free-time broadcasts and reim-
bursements of parties’ costs. Nor is it surprising that the Barbeau
Committee spent little time — as revealed by the relative silence of the
report and the published research studies — on the question of access
of new parties to the federal process.!” The very high thresholds set for
registration and reimbursement not only effectively blocked supposedly
“frivolous” candidates from taking advantage of the newly instituted
public funds but also decreased the likelihood of further fragmentation
of the party system.

The fear of minority government thus contributed to the “fear of
frivolity,” especially at public expense. Such consternation thereby
became a deeply embedded element of the discourse of election financ-
ing at the federal level. It superseded any notion that liberal democ-
racy might be better served by a respect for “difference” and/or political
pluralism. Fear of frequent elections, as well as changing technology,
also made raising and spending money the major topic considered by
the Committee.

The notion that high thresholds represented a commitment to “seri-
ousness” derived not only from the prevailing concern about minority
government. Contributions also came from the experience of Quebec,
which provided an important model to the federal Committee (Paltiel
1970, 134). In 1960 the Liberal party of Quebec promised reform of elec-
tion financing, to achieve two goals:

* a cleansing to overcome the corrupt practices that had character-
ized the Duplessis years — electoral finance reform was only one
of the many mechanisms designed to differentiate the “new
broom” Liberals from their predecessor and competitors (Angell
1966, 293, 296); and

* a reduction of election costs: in comparative terms, more was
spent on elections in Quebec than in the other provinces.8

With this 1960 announcement Quebec initiated a move toward elec-
tion finance reform in Canada. As such it was a model for the rest of the
country. But a more direct impact from Quebec came with the appoint-
ment of Alphonse Barbeau to head the federal committee. Barbeau had
previously chaired the commission that designed the reform the Quebec
Liberals proposed at their 1961 convention.!?

The legacy of the Quebec model was twofold. Most obviously, it
encouraged attention to reform of electoral finance as a means of simul-
taneously controlling corruption and costs. Thus the sources of funds
were to be reported, agents required, and limits set. This approach
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informed the later federal agenda. But the other legacy of the Quebec
experience was as influential, if less examined at the time.

A proposal that came out of the 1961 Quebec Liberal convention
incorporated a plan for partial reimbursement of candidates” and par-
ties’ costs by the state. Here the thresholds for subsidy were high.
Candidates would be eligible for reimbursement only if they received
at least 20 percent of the vote. Parties were to have some costs reim-
bursed if they had a leader, a program and candidates in at least 50
percent of the constituencies and they received 10 percent of the total
vote (Angell 1966, 292-93). But by the time Bill 15 (Quebec Election Act)
was introduced in 1962, the thresholds for party registration and reim-
bursement had become even more stringent. To become a “recognized
political party,” and therefore have the right to spend any money at all
during an election campaign, a party had to have a leader and an offi-
cial agent and have nominated candidates in three-fifths of the con-
stituencies.2’ Candidates eligible for reimbursement were those of the
two parties that had received the most votes in the last election or
received no less than 20 percent in the current one.

Objections to these thresholds stressed the potential negative con-
sequences for minor parties — which under these rules might not be
able to spend any money at all — and for independent candidates. In
response to criticisms about the anti-democratic nature of such limits
and the advantages thus granted to existing large parties, Premier
Lesage clearly articulated the notion of “serious party” with which the
reformers were working. He said, “a party, to be serious, must have a
reasonable, or at least mathematical chance of forming a government”
(quoted in Angell 1966, 297).

It is unnecessary to document the debate on this bill in committee,
in the legislature and in the press or to delineate the amendments that
ultimately lowered the threshold for registration and recognized the
needs of independent candidates. What is more relevant is that after
all the adjustments, subsidy provisions continued to favour the parties
that had done best, or second-best, in the previous election (Paltiel 1970,
120). Moreover, all discussion necessarily took the form of trying to
moderate a very stringent set of proposed standards.

Most relevant for our purposes is the notion embedded in the dis-
course right from the beginning — that there was little need to equalize
opportunity for all potential candidates and parties and encourage
political pluralism. The goal was precisely the opposite, to limit the
number of candidates and parties to those that seemed “reasonable”
or “reasonably able to form a government.” Representation of politics
as wide-ranging debate among pluralistic alternatives did not inform
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this discussion. Efficiency, low cost and honesty were the goals to be max-
imized. These notions carried over to federal deliberations in the next
years.

A third idea that shaped the first-wave reform process was that of
“political party.” Until the 1960s, Canadian democracy had laboured
under the fiction that political parties were simply voluntary associa-
tions of candidates. This view was a legacy of classical liberal views of
democracy, which later came to inform pluralist and elitist visions of
society. But such an individualistic interpretation granted little space to
parties as national institutions sharing with the state responsibility for
the well-being of Canadian democracy. Nor did it pay much attention
to how such institutions should operate.

There was at the time no official recognition of the organizational
existence of the party in the election. Most important, there was little
sense that political parties were central institutions for the maintenance
and expansion of democratic participation. The idea that parties might
serve as a bridge between individual citizens and the state remained a
somewhat foreign concept in federal politics in the 1960s. While polit-
ical scientists, especially those beholden to structural-functional theo-
retical approaches, celebrated the integrative potential of political parties,
such thinking had not yet percolated into élite or public consciousness.
Nor had notions taken root about the role of parties in the education for
citizenship. The prevailing popular philosophy, even among the polit-
ical activists who sat on the Barbeau Committee, was that the crucial
relationship was between the individual candidate and the voter.

Obviously this fictitious bond could not be left totally unexamined.
Politicians were aware of the importance of party labels for their own
success; students of electoral behaviour could cite overwhelming evi-
dence of the importance of party identification for the ways voters per-
ceived politics; and elections were increasingly becoming contests
among leaders of parties. Therefore, the Barbeau Committee did rec-
ommend forms of recognition for political parties.

This was done most obviously through registration procedures,
the addition of party names to the ballot, and procedures for regulat-
ing broadcasting and tax credits. Nevertheless, this recognition of par-
ties did not necessarily emerge from any philosophy that the parties
were important national institutions, nor did it pay any systematic
attention to them as actors with responsibilities for the health of the
Canadian polity. Instead, discussions of basic principles of equity and
representation tended to focus more on candidates.

The fact that the myth of candidacy remained so prevalent had a
number of consequences. It meant that direct funding mechanisms
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were linked to candidates more than to parties. A second, and even
more important consequence, was that direct subsidies (in the form of
reimbursements) were confined to “election expenses,” the moneys
dispersed only at that moment when the nominated candidate and the
citizen came into direct contact. Those were considered the only nec-
essary — read legitimate — expenditures. There was little notion that
“oppositional” politics or inter-election party work was a public good
in itself. Thus the concept of “party financing” became synonomous
with “election financing” and the state’s oversight of parties was con-
sidered as applying primarily to their roles as machines for backing
candidates in electoral contests.?!

Part of the lack of attention arose, of course, out of prevailing Anglo-
American depictions of liberal-democratic representation as a rela-
tionship among individuals.?? Further support for the antipathy to
recognizing an extended role for political parties came, however, from
a particular social theory that had taken root in the postwar years and
had been adapted to Canada. It meant that even less thought was given
to the responsibility of the state for ensuring that parties acted in ways
that contributed to healthy democratic politics. Interventionary state
practices, the growth of public bureaucracies, the reinforcement of the
power of corporate actors and of organized labour had all contributed
to the idea that “bureaucratization” of society was taking place. The
supposed power of Big Government, Big Business and Big Labour made
some people fearful of further consolidation. Their goal was instead to
weaken the power of these actors. Thus, long-standing Canadian con-
ceptions of the state as an actor guaranteeing the collectivity and its
values were tempered by fears of the “Big,” precisely at this moment
of reform. Accordingly, there was support for restricting state as well
as corporate and labour intervention in the electoral process. The aim
became to disperse among the citizenry the power to act politically.
This idea was reflected in the institution of tax credits, which are gen-
erated by partisan effort and involve little state regulation, albeit at
great state expense.

While this goal of promoting greater citizen participation is an
admirable one in general, it did contribute, in the context of that par-
ticular time in Canada, to a lack of attention to political parties as
national institutions. In countries like Germany, Austria, Sweden or
Italy, for example, where the state has been accepted as a counter-force
in tripartite relationships, it became legitimate to substitute state sup-
port for political parties for that of other powerful actors. This option
was much less legitimate in Canada, where hopes for dispersal of power
were more centred on individual and small-group action.?3
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One of the unintended consequences of this fear of the “Big” and
of bureaucratization was the failure to encourage the growth of par-
ties that could serve as national institutions. While from the perspec-
tive of the 1990s we would never argue that state support is the only -
even the best — way to encourage such parties, it is important to recognize
the continuing legacy of our silence around this matter. For example,
where other jurisdictions openly discuss the danger of “petrification”
that subsidies might bring — and thereby recognize that innovation in
forms and actors is crucial to a healthy party system — Canadian debates
still remain silent on the kinds of parties that are desirable. Not having
engaged in that discussion explicitly in the first wave of reform, we
find it harder, but even more necessary, to undertake it now. Breaking
the silence to encourage full consideration of innovative pluralism and
equity is one of the most important tasks at the present time.

Fear of the power of “Big” institutions was not the only factor con-
tributing to such silence, however. Also important was the general com-
placency of the 1960s. The notion had taken hold that the “end of
ideology” had arrived. Politics was now to be a process of tidying up
the loose ends and maintaining equilibrium. There was very little sense
that anything fundamental might change. The important actors and
their representatives were assumed to be those who had taken the reins
of power after the devastation of the 1930s Depression and the Second
World War. A sort of welfare capitalism, managed by these actors,
would supposedly provide all the necessary adjustments and innova-
tion in the face of any new circumstances.

This complacency was shattered, of course, by the political protests
and turmoil of 1968 and their aftermath in Western Europe. The new
social movements appearing in those years mobilized around collective
identities that challenged the postwar unity of citizenship based upon
an understanding of citizens’ contribution to production (Ingelhart
1990). Feminists claimed recognition of sexual difference, in the home
as well as at work and in politics. Environmentalists challenged the
very goal of industrial production and economic growth. Students,
feminists and movements for national and regional autonomy
demanded a democratization of society and reallocation of power. All
of these movements also dramatically challenged the representational
focus of the postwar system and demanded space for themselves within
it.* The ensuing conflicts within political parties brought many organ-
izational transformations. But of even greater importance was the fact
that these new social movements gained space within the party sys-
tem in their own right, as they acceded to parliamentary institutions in
many countries.
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This whole process was much more truncated here (Brodie and
Jenson 1988, chap. 8). New social movements were much less visible
actors in Canadian politics in the late 1960s and even through the 1970s,
nor did they as frequently seek the autonomous representation that
was the hallmark of the identity-based movements in Western Europe.?
Thus the false sense of security resulting from far fewer public mani-
festations of women'’s, youth’s and other activists’ concerns allowed
the first-wave reform process to ignore such issues. Reformers could sus-
tain their belief that postwar cleavage patterns and representational
forms were stable and that equilibrium would endure.

Nor were Canadians in those years much given to public intro-
spection about their electoral processes. Only in Quebec, where the
Quiet Revolution involved explorations of the contribution of Quebec
society and the Québécois to the supposed grande noirceur of the post-
war years, was there much discussion of the ways in which fundamental
democratic practices were created and sustained. In the rest of the coun-
try, complacency was the norm. People expected the Barbeau Committee
to do little more than identify the minor adjustments inevitably required
when technological changes like those in the mass media occurred.

To the extent that there was a nagging concern to disturb the com-
placency, it centred on the “problem of Quebec.” That issue was quickly
represented, however, as one affecting federalism more than demo-
cratic and party politics. The long saga of the search for an amending
formula began, as did the reorganization of federal-provincial relations
(Jenson 1989a). In this way, complacency also contributed, as an unin-
tended consequence, to the lack of attention to the role of parties as
national institutions and to the place of representative democracy in
the political process.?

We have lived for the last 25 years with the consequences of this for-
mative moment. The legislation for public funding that was ultimately
passed was founded upon a set of assumptions, some of them quite
unexamined. Assumptions that the party system was threatened by
too much pluralism, that spending money counted most, that can-
didates were the central actors and that party financing equalled
election financing gave clear shape to the practices of the next years.
But of equivalent importance were the meanings reinforced by the
legislation: that fundamental questions of equity for new groups and
actors would not arise; that innovative adjustments to social change
would not pose any problem; and that mechanisms already existed
for responding to citizens’ concerns about democratizing society and
political pluralism. In the context of the mid-1960s, moreover, there
was a great deal of concern to be “serious.”
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How the “Serious” Shut the Door on the “Simply Frivolous”

A familiar critique of our electoral system is that the first-past-the-post
decision favours existing parties with already established nation-wide
coverage or regionally concentrated smaller parties.?’ A less familiar
observation is that the current public funding regime reinforces the
position of the major parties and treats less fairly new or smaller polit-
ical parties.?® There is no doubt that the current Canadian election-
finance legislation based on the registration of political parties and
reimbursement for campaign and media expenses strengthens the posi-
tion of those already “on the inside” and creates severe hindrances to
the introduction of new parties or the expansion of small ones. It thereby
makes it less likely that a level playing field will be achieved and inter-
feres, therefore, with fair practices of representation.

The requirement that a party have 12 seats in the outgoing House
of Commons in order to register obviously constitutes a limit on new
political parties. This requirement has been met by only the three major
parties.?? Indeed, the bar suddenly appeared very high in the run-up
to the 1984 election when the New Democratic Party (NDP) began to
fear that its sliding popularity might lead to its inability to register
according to this first criterion.

The Canada Elections Act provides an alternative route to registra-
tion, of course. With 50 bona fide candidates a party can be registered.
Yet this also constitutes a high threshold. It is easy to imagine the effects
of such limits on certain kinds of parties. The current legislation obvi-
ously makes the situation of regionally based parties very difficult. A
party demanding redress for the Atlantic provinces as a region would
not be able to reach the 50-seat threshold, even if it fielded candidates
in all Atlantic constituencies. Similarly, a “Prairie party” could not be
registered. A “western party” might be, but only if it could find can-
didates for virtually all of the constituencies of the four provinces west
of the Ontario-Manitoba border.

Two ideas provided the rationale for the registration procedures.
The first was to regulate expenditures and sources of funds. The
second was to identify “serious” participants. Registration is based
on the notion that there must be some way to accomplish simul-
taneously two tasks: establish the responsible agent for both spend-
ing moneys and receiving them from private and public sources. A
primary concern motivating attention to spending, in addition to
overcoming corrupt practices, was control of expenditures and the
appropriate procedures for identifying contributors (Boyer 1983, 11).
This concern would affect, for the most part, those political parties
already established, with a reliable constitutency, and able to solicit
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contributions from supporters, whether individuals or groups. Therefore,
a registration procedure recognizing their “establishment” seemed
quite appropriate and provided the motive in the federal legislation.

There is, nevertheless, another important concern beyond that of
regulation of political party activities to guarantee honesty. There is
also the issue of equality of opportunity. This means that those with
fewer resources — including among these visibility, past electoral pop-
ularity, and ability to solicit contributions — must not be discouraged from
presenting themselves to the voters. The high-threshold requirements
for registration constitute such a discouragement, and therefore in prac-
tical terms they limit the space for pluralism and wide-ranging debate
in Canada’s liberal democracy.

Despite this high threshold, however, several parties beyond the
main three have managed to register since 1974. Therefore, while reg-
istration procedures should be made more liberal in order to increase
fairness, they do not in themselves constitute the greatest blockage.
That comes from the procedures for funding. It is there that the impact
of the self-interest of the already established is easiest to see.

In the first legislation, a high threshold - 15 percent - for candi-
dates to receive state funds was enacted. A minuscule number of can-
didates not representing one of the three front-running parties have
benefited from reimbursement. Indeed, in the first election in which
the Act was fully tested, only half of the New Democrats running
reached the 15 percent threshold. That percentage was approximately
the same in 1988.30 Of all candidates running in the last two elections,
virtually the same proportion (46 percent in 1984; 47 percent in 1988)
reached the threshold. Thus, the subsidy system as it now operates
benefits the two largest parties the most, because they rarely fall below
the 15 percent threshold in any constituency. The other beneficiary is
the NDP, which receives a substantial amount of funding.

In 1983 a set of important amendments to the election expense leg-
islation altered the system, in some ways quite substantially. One impor-
tant change was in the way reimbursement was calculated. Parties and
candidates were rewarded for spending more. Between 1974 and 1980,
candidates received a flat rate determined by a formula based on postage
rates and the number of electors in the constituency (Seidle and Paltiel
1981, 234). In 1983 the calculation changed: instead of being a fixed
amount, reimbursements were available for up to 50 percent of real cam-
paign expenses, the upper limit being 50 percent of allowable expenses.
This change was made because of the fear that the cost of postage (to
which funding was pegged) was rising faster than other costs and increas-
ing reimbursements at too great a rate (Paltiel 1988, 141-42). Instead of
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keeping the rates of reimbursement down by simply changing the
formula, however, the government adopted a change in principle of
some import. After 1983, the more candidates spent, the more they
could claim (up to the limit). Previously, the principle of allocation had
been based on the number of electors; after 1983 it was based on the
number of dollars spent. This change then would benefit those parties
able to raise more money and therefore able to spend closer to the limit.

A similar path was followed in revising the regulations for reim-
bursing parties in 1983. This change also advantaged the “big spenders”
while closing off access to public moneys for those who spent less. The
formula for reimbursing parties was changed: any party that spent at least
10 percent of its limit would be reimbursed for 22.5 percent of its
expenses.3!

As has been well documented, however, all three major federal
parties in the 1980s substantially expanded their sources of funding
and the amounts solicited, in large part as a result of the advantages of
the tax credit provided by the Canada Elections Act (Paltiel 1989, 69ff.).
Therefore, while the subsidies do have the real benefits often cited
(including creating some independence of local constituencies and
enhancing grassroots democracy), the program is sometimes like icing
on an already rich cake for the three major parties.

All observers agree that the reimbursement moneys are an impor-
tant element stabilizing the practices of elected members of Parliament
(MPs) both during and between election campaigns. They provide,
according to some MPs, the means not only to finance their elections
but even to be better members of Parliament.3? Yet these are benefits
available only to sitting members and to established parties. MPs obtain-
ing public funds demonstrate a singular lack of interest in extending such
benefits to others. For example, Benno Friesen, Conservative MP, told
the Ontario Commission on Election Contributions and Expenses in
1982: “You have to preserve free access for everybody to run, but I don’t
think that the ‘nuts’ ought to be able to run and have the cost of elec-
tions mushrooming. There has to be a weeding out so that the demo-
cratic process can function unhindered. I think you have to earn your
right to be heard and only if you have a substantial following should
you be able to get that kind of subsidy” (quoted in Ontario, Commission
on Election Contributions 1982, 20).

This statement, in fact, captures quite well the conflicting ideas
about democracy, subsidies and election expenses. It is obviously true
that elections are expensive and that there probably should be some
limit on public subsidization to them. Yet, it is precisely those candidates
with the fewest resources who most benefit from the provision of funds.
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For them the subsidy is not simply a pleasant gift from the government
that allows them to do more than they might have. For candidates from
small and new parties, a subsidy of basic election expenses permits
them to be serious candidates, enabling them to present a program to
their constituency and to disseminate that program. Mr. Friesen’s notion
that one is either a “nut” or lacking a substantial following if one does
not receive at least 15 percent of the vote flies in the face not only of
basic democratic principles but of long-standing experience with
Canada’s multi-party system.3?

The notion of “seriousness,” deeply embedded in the practices of
the machinery regulating public funding, reflects not only the ideas of
its originators but also the self-interest of the actors already on the scene,
who have never been compelled to be other than stingy with recogni-
tion of what is “serious.” Subsidies for federal candidates were pro-
posed, of course, by the Barbeau Committee on Election Expenses,
which stated: “The Committee therefore considers it desirable that cer-
tain basic necessities of a minimal election campaign receive public
support so that all serious candidates may be provided with an oppor-
tunity to present their views and policies to the electorate” (quoted in
Paltiel 1970, 139).

Subsequently there has been a continuing — indeed intensifying -
practice of using periodic reforms of the legislation to strengthen the
hand of the three main parties. In writing Bill C-169 the newly empow-
ered political parties used their positions as interlocuteurs valables to
shape the system of party financing even more in their favour. After
the passage of the Bill, K.Z. Paltiel (1988, 140-41), describing the
Committee that prepared the Bill, wrote: [It was an] “Ad Hoc Committee
composed of representatives of the chief electoral officer and the polit-
ical parties represented in the House of Commons.” This body, an
extralegal administrative creation, consisting largely of non-elected,
paid, full-time party professionals, has been the source of the bulk of
the legislative amendments and administrative practices affecting the
Election Expenses Act of 1974. It should occasion no surprise, therefore,
that its suggestions tend to benefit established parties already repre-
sented in Parliament rather than challengers from outside.

This process was the no doubt unintended consequence of the
mechanism selected by the chief electoral officer to review the oper-
ation of the law on party and election financing. But the result was that
the institutions thereby created had few, if any, mechanisms for accom-
modating change and encouraging pluralism. They reinforced the power
of those already in the system and gave little encouragement to those
who might challenge. Moreover, they inserted the principle of reward-
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ing fund-raising and spending into the regime even more than had
been the case.

This study contends that “serious” candidates representing the
necessary ideas and support for innovation in any democratic party
system may not receive the 15 percent vote currently necessary to define
their “seriousness.” Moreover, failure to recognize and welcome inno-
vative pluralism may itself constitute a threat to the representative
capacity and legitimacy of the electoral and partisan process. In other
words, hindering the access of challengers has risks attached to it,
including among them that the Canadian population may cease to take
their representative institutions “seriously.” Second, the perversion of
the equity principles by the overwhelming stress on spending money
has called into question the extent to which the system remains a fair
one for all concerned.

Diminishing Legitimacy for National Parties

One of the clearest indicators of the weakened representative capacity
of the party system comes from attitudinal and behavioural data collected
from the Canadian population. There is evidence that the attitudinal
disaffection with elected officials and political parties has translated
into less participation in the more demanding forms of electoral
behaviour. While there is no systematic evidence of a decline in the
most simple of electoral activities — voting — there is some possibility
that investment of time in other electoral activities may be less likely.3>
At the same time, however, Canadians do continue to discuss politics
and try to get things done. The rates of non-electoral political partici-
pation remain high or are even on the rise. Moreover, Canadians grant
such non-electoral activities legitimacy (Mishler and Clarke 1990, 163).

While these data cannot provide a definitive picture of the partic-
ipatory patterns of Canadians, they are indicative of a process that has
been observed via other types of analysis as well. There has been a
diversion of representative energy from the electoral and party system
to other sites, including, in particular, state bureaucracies, federal-
provincial institutions and interest-group politics (Meisel 1985, 100-104;
Clarke et al. 1991, 10-13).

One effect of this diversion of representative capacity is the decline
of political parties as national institutions. Parties are less — indeed no
longer — recognized as national actors capable of generating projects
of interest to and representative of all Canadians. Now provincial gov-
ernments in dialogue with the federal government perform many of
the tasks of interest representation and mediation that previously (and
according to liberal-democratic principles) belonged to the political
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parties. Parties now appear as relatively impotent actors, and the elec-
tions upon which they spend so much time seem diverting but rela-
tively unimportant events. The real power to make decisions lies
elsewhere, as the processes by which decisions about constitutional
change and other crucial matters have demonstrated in the recent past.

Similar points can be made about interest-group politics and the
extent to which they have become substitutes for organizing within
parties. In the past decade a number of interest groups representing
the new social movements of contemporary Canada found themselves
better able to influence results by direct intervention in public debates
and mobilization of their own networks.3¢ In this they were joined by
several organizations of the business community, like the Business
Council on National Issues, which set out as their primary goal a reori-
entation of the public agenda. These groups mobilized for or against the
major issues of political and economic change — the 1982 Constitution
and free trade — and not surprisingly sought to play an expanded role
in the election campaign of 1988.

Such diversion of representational capacity is related to the spaces
within the party system for innovation. The debate about “third-party”
participation that came to a head in 1988 demonstrates some of the
longer-term effects of the party system’s failure to encourage political
pluralism. Innovation in earlier times had often been associated with
the arrival of “third parties” — that is, minor parties — in the party sys-
tem. By 1988 demands for alternatives unrepresented within the party
system were being expressed again by “third parties,” but this time
they were not political parties but interest groups. A gap in the repre-
sentational capacity of the party system was thereby clearly revealed.

Not all party systems experienced this same crisis, however. Such
challenges have been better handled in some countries of Western Europe.
Therefore, an examination of the relationship between their support for
national parties and principles of equity and innovation is in order.

THE COMPARATIVE CASES

The Federal Republic of Germany

Postwar West Germany provides the best example of a system of pub-
lic subsidies designed to support parties as national institutions. It pays
much less attention to the needs of individual candidates. It is a system
that attempts to encourage widening popular involvement in politics,
using both tax credits and subsidies to parties to achieve that goal. The
Basic Law, which is the postwar Constitution, recognizes parties and
assigns them a central role in generating constitutional government.3”
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Article 21 of the Constitution recognizes political parties, mandates a
democratic internal order for them and requires parties to account pub-
licly for their income.38 Efforts to develop legislation to implement the
third of these elements has been subject to repeated review by the
Federal Constitutional Court, which has utilized a doctrine of equality
of opportunity or treatment (Chancengleichheit).3 In addition, in its rul-
ing on a 1959 law granting subsidies to parties for “political educa-
tion,” the Court held that public funds for parties could be paid only
for waging election campaigns. These reactions from the highest Court
both provoked and guided the 1967 legislation in the Federal Republic
of Germany (FRG).

Defining the parties as a “constitutionally necessary part of the free
democratic basic order,” the law recognized that parties need funds to
compensate for the “necessary costs of an appropriate election cam-
paign.”40 The procedures focused on the costs of campaigns. The ration-
ale for public funding was that it was expensive to conduct campaigns
and therefore parties needed subsidies. The flat-rate grants were based
on the number of electors, with the rate set per elector. Nevertheless, a
very broad reading of the campaign process grounded the legislation.
Funds were actually made available throughout the inter-election period.
A sliding scale was instituted for distributing funds over four years.4!
The notion was that political mobilization and discussion of policies
were never confined simply to the campaign; parties’ contributions to
the electoral process and democratic politics depended upon their abil-
ity to speak to the voters constantly and consistently.

Originally the law set the threshold to qualify for the subsidies at
2.5 percent of the vote. A 1968 decision by the Federal Constitutional
Court found a limitation of this sort excessive and suggested a thresh-
old of 0.5 percent, which the Bundestag accepted.*> When the
Europarliamentary elections began in 1979, the funding procedures
were extended to them as well, and many state governments enacted
similar provisions. Free radio and television time was provided, based
on performance in past elections but also recognizing the need to allo-
cate time to new or previously unsuccessful parties.*3

The legislation never assumed that public moneys would be the
only source of campaign funds. The 1967 legislation, as modified after
court challenges, included a change in the income tax law to include
deductions for contributions to a political party by individuals, cou-
ples and corporations. The reporting procedures for party funds man-
dated a separate list identifying large donors, whether individuals or
corporations, but this requirement was not considered an inhibition on
widespread public participation.# Rather, the provisions were included
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precisely to encourage such participation, nurturing the link between
citizens and parties.

The most unusual aspect of party finance in the FRG, and one that
clearly indicates the commitment to parties as being much more than
simple electoral machines, is the public funding of party foundations.
Set up as part of efforts to decentralize political activity and recognize
its complexity, some foundations were established before public fund-
ing was instituted. Others, however, were created after subsidies for
political education were separated, at the Court’s insistence, from sup-
port for campaign costs. The foundations are designed to play an impor-
tant role in public education and mobilization of popular energies in
Germany and abroad by raising public knowledge, concern and atten-
tion to politics, in the broadest sense.*> They are supposed to provide
a wide range of general educational programs to the public and also ser-
vice the parties with their research activities. Although enjoying con-
siderable autonomy from the party organization, the foundations are
an adjunct to them.46

One rationale for such foundations is the idea that a healthy democ-
racy needs institutions that respond to a changing environment more
coherently than by lurching from electoral contest to electoral contest.
Foundations, for example, may be more responsive to the appearance
of new issues, new concerns and even newly mobilized segments of the
population. With resources for both research and publicity, they may
direct attention to matters that candidates or even party organizations
attuned to electioneering may not sufficiently address. The interactive
relationship with the parties prevents them, however, from becoming too
“academic” or losing sight of the reasons for their creation.

The 1967 legislation did not work as well as had been hoped. The
parties found themselves underfunded and forced to turn more and
more to donations to make up the difference.#” An independent com-
mission reported in 1983 that overspending and excessive borrowing
as well as illegal acts lay at the root of the problem. A revised law was
passed in December 1983. Its constitutionality was challenged by the
Green Party, with the Court decision coming in 1986. Most of the new
legislation altered the tax structure to encourage private donations and
discourage illegal, “creative” financing methods. While the details of
the tax-credit system need not detain us, the principles against which
the Constitutional Court tested the law are important (Gunlicks 1988,
42-44; Schneider 1989).

One goal of the law was to increase the parties’ reliance on citizen
support by encouraging donations by individuals, couples and corpo-
rations. Nevertheless, the legislators and the Court recognized that all
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parties did not have the same chance of gaining private support.
Therefore, the principle of equality of opportunity was preserved in
the revised legislation via the institution of equalization measures
(Chancenausgleich). These applied again to any party that received 0.5
percent of the vote:

All contributions and party dues received by the parties for the year
are multiplied by 40 percent, the result of which is assumed to be the
value of the tax expenditure of the federal government. This sum is
then divided by the number of votes received in the last national elec-
tion. The party that has the highest index score becomes the standard
against which the others are measured, and the “deficit” parties then
receive equalization funds, thus following the constitutional princi-
ple of equality of opportunity among the parties. (Gunlicks 1988, 43)

An upper limit for campaign reimbursements also ensured that such
transfers would not exceed income from other sources.

This legislation affects each party differently. Membership dues
and contributions are an important source of income for the Social
Democrats and Christian Democrats, the major parties. Public fund-
ing is, however, absolutely crucial for the Free Democratic Party (FDP)
and the Griinen (Green Party), the two smaller parties. In 1987, 56 per-
cent of the Griinen’s income was from public funds, while the figure
for the FDP was 49 percent (Doublet 1990, 38).

One result of the public funding regime begun in the 1960s and its
subsequent alteration was that the West German party system adapted
relatively smoothly and quickly to the introduction of issues like fem-
inism, ecology and new styles of politics. In part it was the monetary
support mandated by the larger parties to their smaller competitors —
under pressure from the Court, to be sure — that helped to account for
this. Given the low threshold for recognition, the relatively generous
funding and the hegemony of the principle of equal opportunity, the
two largest parties were never able to monopolize the representational
terrain. They also had to face, in the Griinen, a new party that challenged
the very discourse of postwar politics and, coming out of the New Left,
particularly threatened the constituency of the Social Democrats. They
also had had to face the Free Democrats, who gained new-found auton-
omy with public funding and in 1966 could risk abandoning their
Christian Democratic alliance partner. In this way, the two major par-
ties incurred costs for their “generosity,” but they refused to be com-
pletely short-sighted and self-interested in the reform process.
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An additional result was that the energy that fuelled the protests
of the 1960s and also led to the downfall of the German Democratic
Republic in 1989-90 was relatively quickly translated into partisan pol-
itics in the FRG. Consequential debates about Germany’s future con-
tinued to be channelled into the party system and conflict shaped by
electoral contests. Despite the intensity of conflict over such political and
geographical restructuring, the well-being of the party system is not
an issue. “The new forms of participation, the further development of
pluralism, and the increased competition of ideas make it a democracy
governed essentially by parliamentary parties yet more responsive to
extraparliamentary forces” (Schoomaker 1988, 49). Levels of popular
satisfaction with the ways in which West German democracy
functioned were highest among the six countries of the European
Community in the years 1973-86 (Ingelhart 1990, fig. A-1, 435). The
contrast to Canada could not be more striking.

Other Countries that Support National Parties
Several European countries have followed the route pioneered by the
FRG. They also instituted regimes for public funding of the parties, pro-
viding support for a range of party activities beyond direct election
expenses. These cases, of which Sweden, Austria and Italy are the best
examples, all place a high value on the parties as mobilizers of demo-
cratic activity in general 8

Austria followed quickly on the heels of the FRG, establishing mech-
anisms for public funding in 1963. Rather than reimbursing election
expenses, however, the Austrian practice follows the original German
intent — set out before the Federal Constitutional Court overturned the
legislation — and focuses more directly on party organization, both
inside and outside the legislature. Costs of publicity and maintaining
the organization, as well as party academies, are partially met by these
procedures. Each party receives the same basic amount and then addi-
tional moneys according to the size of its parliamentary delegation.
The national party headquarters receive the bulk of the subsidies
(Nassmacher 1989, table 1, 242). But in addition there are salaries for leg-
islators and money for parliamentary parties, including supplemen-
tary funds for their publicity work. Party academies also receive a basic
grant and a sliding one, the amount set according to the number of par-
liamentary seats held.*” The Austrian Broadcasting Corporation also
provides free air time. Finally, substantial public subsidies support the
party press for purposes of civic education (United States, Library of
Congress 1979, 3-9). Tax benefits for contributions to political parties
are not available in Austria.
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Because the Austrian process depends so heavily on parliamentary
representation, there was a fear that the system would penalize parties
not already inside the system. A special subsidy was made available for
parties that ran and did not gain seats (with the threshold set at 1 per-
cent of the vote). These funds could be claimed only in election years.

In Sweden, subsidies began in 1965 as a result of concerns about high
costs, especially for the party press (Doublet 1990, 96). The goals were
to eliminate corruption, limit costs and reduce unequal advantages to
those parties with access to superior financial resources (United States,
Library of Congress 1979, 71). The first subsidy program was designed
as a substitute for public funding of the party press, but by 1969 a sep-
arate payment to the press, and therefore including the party press,
was also instituted. By the late 1960s local authorities took over major
responsibility for subsidizing party activities. Free time for broadcast-
ing was also available, and extra time could not be purchased.

As in Austria the funds in Sweden are intended to meet the costs
of general party organization. One part is directed toward general organ-
izational expenses; another covers the costs of the secretariat. Parties are
subsidized in proportion to seats held, but a standard grant also meets
certain basic and relatively invariable organizational costs. Additionally,
a 50 percent bonus is paid to parties in opposition.

Sweden has contributed its own innovation to the story of public
funding by distributing it to regional and local party organizations,
through the provincial and municipal authorities (Doublet 1990, 99-100).
The rationale for this procedure is to reduce the effects of the very cen-
tralized political process that characterizes postwar Swedish politics.

Once again, as in Austria, no reimbursements for campaign expenses
exist. In part, this decision not to reimburse campaign costs directly
can be explained by strong public opposition to granting state support
to any individual seeking elective office, as well as to an understand-
ing of society in corporate terms (United States, Library of Congress
1979, 67). Nevertheless, there is also a recognition that an exclusive
focus on parliamentary representation as a measure of “significant sup-
portin the electorate” may be too narrow.>° Therefore, there are subsi-
dies for parties that gain the support of 2.5 percent of the electorate.

Italy is the only case of these four that is a truly multi-party system.
Its programs for public funding have even greater effects for minor
parties because of that. The Italian procedures fall somewhere between
those of Austria and Sweden on the one hand and those of the FRG on
the other. Public financing emerged relatively late and in response to
concerns about corruption more than about rising costs and equity.
In 1974, public funding of electoral expenses as well as ongoing
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organizational costs began. The legislation was confirmed, albeit
narrowly, in a 1978 referendum (Ciaurro 1989).

Public funding in Italy exists for regional, national and European
elections. While the thresholds differ by type of election, they are rel-
atively low. For elections to the National Chamber and Senate, parties
are eligible for funding if they present candidates in two-thirds of the
constitutencies and win one seat or no less than 2 percent of the national
vote. Account is also taken of regional concentrations, however, and
there are measures to protect the South Tyrolese and Valdostan ethno-
linguistic minority parties (Doublet 1990, 76). The funds are dispersed
in two ways. A basic grant to all parties takes 20 percent of the total
allocation and the remaining 80 percent is proportional to votes obtained.

Payments to parliamentary groups are also divided into basic and
proportional components. The legislators may retain 10 percent of the
subsidy for their own work and must present 90 percent to their party
headquarters in order to help defray its costs. As in Sweden and Austria,
the bulk of public subsidies go to maintaining party organizations
(Nassmacher 1989, table 1, 242-43; Doublet 1990, 76~77). Broadcast and
press subsidies also exist in Italy.

In Italy, Sweden and Austria, we see certain similarities, despite
the differences of detail. Moreover, in underlying principles this group
of countries is quite close to the case of the FRG. The goal is quite explic-
itly to use state funds to meet many of the costs of party organization,
precisely because these institutions are considered crucial to a healthy
democratic polity. Three of the four cases (the FRG, Sweden and Austria)
are countries whose political practices in general tend toward corpor-
atism. Therefore they all share the notion that the well-being of the
polity depends on strong and healthy intermediary institutions, not
only in the electoral realm.

But beyond the concern for strong national parties is also a recog-
nition of the value of political pluralism and electoral competition. In
the FRG the principle of equality of opportunity is well established and
the threshold for access to subsidies is very low. One result is that the
Griinen were able to enter the party system, undertaking “party build-
ing by public subsidy.”>!

In Italy as well the small parties, associated with new social move-
ments and other constituencies, have relied extensively on public fund-
ing to sustain themselves and make their voices heard. Only for the
Christian Democrats, Communists and Socialists in Italy does public
funding constitute less than 50 percent of party revenue. For all other
formations, only the subsidies allow them to participate fully. The exam-
ple of the Radical Party is instructive here. That small party, sixth in
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overall votes for the Chamber in 1979, played a role in the 1970s that
its size belies. In several campaigns, especially for reform of the divorce
and abortion laws, it served as a conduit into the legislative arena for
feminists” and other movements’ demands when the traditional parties
refused to take them up (Jenson 1982; Boggs 1986, 12). This represen-
tational task was crucial, not only for achieving reform but also for
legitimating the “constitutional arch” in the turbulence of Italian pol-
itics during the 1970s. These small parties served as a route to power
for new actors, including rather than excluding them from constitu-
tional and electoral activities, while isolating the proponents of violent
extra-parliamentary action. Throughout the last half of the 1970s and
the 1980s, the Radicals depended on subsidies for no less than three-fifths
of their revenues and at crucial moments, like 1981 when the abortion
referendum was on the agenda, for as much as 94 percent. The situa-
tion of all the other small parties was similar (Ciaurro 1989, 160). In
Sweden, too, the smallest parties depend on public subsidies, which
are particularly important both for the Swedish Communists, who have
reincarnated themselves as a progressive, ecological and feminist party,
and for the Swedish Greens.>?

The impact of public funding is not only on small, new parties seek-
ing a place inside the system. Even large and traditional parties bene-
fit. The positive effects for the largest Austrian parties have been no
less important than for the Italian Radicals. Public funding has freed the
Social Democrats and Christian Democrats from their earlier depen-
dence on the large interest groups that have privileged status in that cor-
poratist polity. Thus even the largest parties in Austria depend on
subsidies for their autonomy. Another advantage of subsidies for gen-
erating party autonomy is seen in the FRG, where the Free Democratic
Party (FDP) can now act more easily as an independent actor, choosing
whether to align with the Social Democrats or Christian Democrats. In
the 1960s the FDP’s corporate supporters threatened to abandon it if it
“put the Socialists in power.” The FDP could change its position more
easily after public funding ensured that so doing would no longer be
equivalent to committing financial suicide. A political outcome in the
opposite direction occurred in Sweden, where the Centre Party was
emboldened to break from its long-standing coalition with the Social
Democratic Party (SDP), thus facilitating the process that broke the SDP’s
40-year hold on power.>

In all these cases, then, we see that public commitment to parties
more than to candidates and to covering organizational costs more
than campaign expenditures correlates with party systems open to an
innovative pluralism of actors and issues as well as autonomy and
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strategic responsiveness for traditional parties. The existing parties
have not used their positions of strength to block innovators. Instead
the parties have ensured that equality of opportunity is part of the reg-
ulatory package. Moreover, in the use of basic grants as well as sliding
scales in these cases, there is recognition that there are certain irre-
ducible costs to “being” a party. The funding programs should acknowl-
edge this rather than being strictly proportional to seats or votes.
Overall, then, the intent is to strengthen the polity and the party sys-
tem within it.

The experience of the next two countries examined — France and the
United Kingdom — may also be assessed in light of this correlation.
Their reforms have focused less on support for parties and the party sys-
tem, and they demonstrate some of the characteristics of “petrification”
feared by students of party finance and reform.

France

It was only in 1958, with Article 4 of the Constitution of the Fifth
Republic, that French law recognized the specific characteristics of polit-
ical parties.> Despite many claims at the time of the Liberation of France
that the country’s weaknesses in the Third Republic and defeat in 1940
were linked to the disorganization and poor functioning of its parties,
agreement could not be reached about entrenching certain goals for
parties and electoral competition in the Constitution of the Fourth
Republic. Indeed, opposition to some proposals for state regulation of
revenues and expenditures, as well as fears that there would be no
space for independent candidates, led to the defeat of the proposals in
194445 (Kheitmi 1964, 283-86).

Discussions in the 1950s and 1960s about improving the status of
political parties were directed toward a number of goals. The first was
to guarantee democracy, both among and within parties. One argu-
ment made was that democracy would only be on a strong footing
when parties organized the parliamentary process. As André Philip,
an advocate of reform in 1945 as well as later, wrote: “A real democracy
only exists ... when the voters make a choice, not between the men into
whose hands we give up power, but between parties”[translation]
(quoted in Kheitmi 1964, 287). A second goal was to ensure that no
French party was subordinate to foreign influences, a concern that
applied most to the Communist Party at the height of the cold war.
Regulation of the finances of parties formed an important topic in these
discussions.

These two principles of legal recognition of parties and their reg-
ulation by the state remained highly contested, however. The experi-
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ence of the Fourth Republic, in which partisan formations came and
went with great rapidity and a party might be little more than an indi-
vidual and “his friends,” meant that there was a tendency to attach
greater importance to individual candidacies than to party organization.
Moreover, General de Gaulle, the first and highly influential president
of the Fifth Republic, was not fond of political parties or party democ-
racy.>® Therefore only a few voices were raised demanding regular-
ization of the status of parties in law and recognizing them as crucial
societal actors (del Castillo Vera 1985, 78). The result of this impasse
was that financing was unregulated because it was unreported.56

The subsidies that did exist went simply to candidates (Doublet
1990, 57-61). The first subsidies were given in 1946, as a minor reim-
bursement for paper, printing, etc. The threshold for reimbursement
was set at 5 percent, and that bar remained through subsequent decades
and the next Republic for designating “serious” candidates in elections
to the National Assembly. Thus a 1966 law provided for underwriting
the costs of paper and printing ballots, posters and circulars for can-
didates who met the 5 percent criterion. For the Senate, too, subsidies
focused on printing.%”

In both 1988 and 1990 new legislation was passed. Since 1988
parties have acquired a new legal status allowing them to receive the
public subsidies now available (Doublet 1990, 59-60). Funding of
parties — both for parliamentary work and extra-parliamentary activ-
ities — is based on their numbers in the National Assembly, which
means that existing parties benefit more than do new ones (ibid., 20).
Additional funding is also provided for candidates, even though
election spending is limited.

The subsidy and financial regulations for presidential elections are
quite different. Since 1981 a petition system has been in place. Candidates
must be endorsed publicly by 500 elected officials from at least 30 depart-
ments. There are approximately 40 000 such officials in the country
(Toinet 1988, 14). This threshold is a high one, and some candidacies
depend on a certain amount of jockeying by parties other than the can-
didate’s own.%® Once any candidate is accepted, however, her or his
campaign costs will be reimbursed. This means that public subsidies
can suddenly become available to a theretofore marginal candidate.

The experience of the Verts (Green Party) with the system of
reimbursement is very suggestive here and marks a great contrast
with the case of the FRG. Reimbursement for parliamentary and
European elections come only once a candidate has crossed the high
threshold of 5 percent. When the Verts began running in the 1970s,
they did not achieve the magic number of 5 percent, and candidacies
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and campaigns always depended on the contributions of individual
candidates and militants. Then a chance ordering of elections between
spring 1988 and June 1989 worked to maximize the benefits of public
funding for the party, as well as to demonstrate just how much the
5 percent had been an impediment. The five elections in the 15-month
period included all types of electoral systems. As luck would have it,
though, the series started with a presidential election, in which the can-
didate of a minor political formation could establish some credibility
in the first round and thereby accumulate resources for subsequent
elections.

The Verts had become a party in 1984, and therefore the funds accru-
ing to the party’s candidate in 1988 went directly to an organization
rather than to an ad hoc campaign committee. Indeed a strong motive
for founding the party in 1984 was to overcome the serious limitations
of an association biodégradable, which had to be created for each cam-
paign and which could not organize and manage inter-campaign activ-
ities and funds. But the party founded in 1984 had no money. Only
after Antoine Waecheter’s “profitable” presidential run in 1986 brought
a huge infusion of funds could the Verts afford to hire full-time national
staff for the first time and begin organization-maintenance tasks.>

It was largely a concern about funds that convinced the Verts not
to run in the 1988 legislative elections, but money was available to pro-
mote the municipal campaigns in March 1989. The unique order of elec-
tions (after the Verts’ crucial decision not to contest in June 1988) meant
therefore that for once the electoral institutions did not overwhelm the
ecologists. By June 1989 the party had passed the threshold for the
Europarliamentary election by gaining 11 percent of the vote and becom-
ing the fourth party in France.®% Once the party had elected officials,
another form of subsidy became available: Europarliamentarians began
to pay a large proportion of their salaries into the party coffers.®!

The corruption associated with the system of reimbursement of
printing and other expenses, as well as the blockage in the system to new
parties and their supporters, has had at least two consequences in
France. The first is a plummeting public opinion: there is little to cele-
brate in party politics racked by scandal. A second consequence is the
reform of the law on election financing finally passed in January 1990.
It is obviously too soon to evaluate its effects, but the law does change
the rules in ways that should bring an improvement.®?

We see in France prior to 1990, however, much to confirm the propo-
sition of this study that recognition of and support for parties as organ-
izations contribute more to the popular legitimacy of the democratic
polity than do individualistic politics of personal candidacies and efforts
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to discourage mobilization of new partisan formations. Few really new
popularly based actors have penetrated the party system in a mean-
ingful way for years.% The French party system, locked into a compe-
tition among the traditional four big parties through the 1970s, did little
to adapt to the new social movement politics of those years. Moreover,
the individualizing politics of internal jockeying, fuelled by the notion
that several parties are little more than vehicles for candidates and their
“friends,” meant that parties never acquired legitimacy as crucial soci-
etal actors.® Public opinion has been profoundly critical of this kind of
politics, giving very little approval to politics and politicians and exhibit-
ing many signs of increasing distrust and disinterest.

Public funding for political parties will never alone change these
long-standing practices, but improvements in financing might con-
tribute to increased commitment to equity and innovation for new
societal - as opposed to individual — voices in the political system.%

The United Kingdom

The story of public funding for election or party expenses in the United
Kingdom is not a long one. No direct payments or reimbursements are
made to parties, although the state does provide some other subsidies,
most of which date in principle from 1918. These involve support for
mailings and meetings and provision of broadcast time. These all con-
stitute a type of subsidy in kind (Ewing 1987, 104-109, 117£f.; Fiori 1988).

In the 1970s costs began to rise, as the parties had to contest refer-
enda and the Europarliamentary elections. Therefore in 1974 the gov-
ernment appointed a special committee, chaired by Lord Houghton, a
former Labour cabinet minister. The committee report in 1976 did not
gain bipartisan support: the Conservatives and several Labour MPs
were opposed. Therefore, the suggestion that the state modestly sub-
sidize the parties went nowhere; it was not even discussed in the House
(Seidle 1980, 81ff.; Doublet 1990, 87).

Several reasons have been brought forward to account for the lack
of success of the committee’s proposals. One was an ideological objec-
tion to public spending, made by the Conservatives (Seidle 1980, 83).
Another was the difficulty of increasing state expenditures when the
International Monetary Fund was at the door (Doublet 1990, 87). Yet a
third was the fear of subsidizing the National Front (Seidle 1980, 83).66
The debate resurfaced after the 1983 election, when both the Alliance
and the Labour Party advocated public subsidies. Nevertheless, no new
forms of support were forthcoming, and the Conservatives used leg-
islation regulating trade unions to force reorganization of Labour Party
funding (Pinto-Duschinsky 1989).
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The British story continues to be, then, one in which the most impor-
tant subsidies remain those for broadcasting, and that process favours
the major parties. After loud complaints, some minor parties gained
access to the electronic media during the electoral period, but time for
important inter-election broadcasts (the party political broadcasts)
remains more difficult to obtain. Indeed, the 1977 Committee on the
Future of Broadcasting (Annan) “gave no serious consideration in its
report to the problem of minority representation,” and case law has
built up to rationalize the exclusion (Ewing 1987, 113ff.).

In all of this, we see little evidence of a concern for the equity prin-
ciple or for encouraging innovative pluralism in the representational sys-
tem. The assumption underpinning the (lack of) arrangements for public
support of the parties in the United Kingdom is that the state has little
responsibility for fostering a healthy climate of democratic pluralism.

As in France, there has been a prevailing notion in Britain that the
state and the system of representation are clearly demarcated and
autonomous. The so-called “private sector” of party competition is sup-
posed to generate innovation and guarantee equity of representation.
But the cases of the FRG, Austria, Italy and Sweden demonstrate that
there is another way to think about the matter. In those countries, rep-
resentation is not taken for granted. Rather, it is clearly understood that
the state shares an oversight responsibility with the parties for guar-
anteeing the institutions of representation. Moreover, in these coun-
tries one measure of the health of their institutions is a lively pluralism
of position, which can come only if parties are autonomous of other
powerful social interests and if new issues and new identities can gain
access to the electoral arena. If the state must spend money as a way of
meeting its responsibilities for the system of national parties, then it
will do so. Finally, the commitment of all actors to these principles pre-
vents the parties themselves from perverting the regulatory system
completely to their own advantage.

IMPLICATIONS AND OPTIONS FOR CANADA

Some Basic Principles

Public funding of political parties provides an avenue for the state to
represent society to itself. Access and fairness have been central goals
since the first steps toward public funding. Not only the Barbeau
Committee but also almost all countries that established legislation
to regulate and influence party and electoral financing presented
such motives for action. Implementing these goals has involved find-
ing ways to open up partisan and electoral processes. Thus, reform
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efforts have focused on widening candidates’ and parties’ ability to
participate.

In these ways, public funding allows the state to make a statement
about the forms of political debate and activity and the political actors
that it values. When a state attempts, through its funding activities, to
alter existing power relations in the direction of greater equality of
access — thereby intervening in the name of equity - it provides an
important statement about the shared understandings of power in that
society. Moreover, when any state chooses to identify political parties
as crucial national institutions of intermediation between the state and
society, it contributes to a representation of liberal-democratic society
in which certain collective values are being pursued alongside indi-
vidualistic ones.

Public funding has been identified in almost all countries as one
of the means of encouraging pluralistic participation. Nevertheless,
despite widespread agreement on this broad goal, specific mechanisms
diverge. Each country has selected the modalities it considers will put
fundamental principles into practice.

The first choice that must be made involves identifying the types
of parties to be recognized as contributors to pluralistic and fair debate
among alternatives. In Western Europe, commitment to equitable access
has translated into funding mechanisms that discriminate against or
discourage small parties less than Canadian ones do. In essence, this has
been achieved by setting low thresholds for access to public money.

A second choice concerns the basis for allocation of public funds.
In Western Europe, the tendency has usually been to make distribu-
tion dependent upon success among the voters. Either the number of
votes received or the number of legislative seats won forms the basis
of the allocation rule for access to public funds (Doublet 1990, 18-19).
Moreover, there is general agreement that a system using votes rather
than seats is more equitable. Canada, in contrast, now rewards spend-
ing more than vote-getting by reimbursing expenses on the basis of
“ability to spend.”

A third choice about public funding involves deciding whether to
provide support only for elections or for inter-electoral activities as
well. Funding only for elections suggests that they are the privileged
moment of liberal democracy: “politics” equals elections. In contrast,
funding that lasts longer indicates a belief that representation in liberal
democracies is an ongoing process, requiring nurturing and care at all
times.

The final principle over which differences exist involves recogni-
tion of actors. Most Western European countries pay little attention to
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candidates, preferring to acknowledge ongoing partisan institutions’ fun-
damental contribution to the polity. Some countries do — and Canada
is among them — bypass the parties somewhat by providing substan-
tial public funding to candidates, however.

These four matters all involve choices. The selection made results
in a variable combination of mechanisms that together operate as a sys-
tem to either encourage or discourage the primary goals of fairness
of access and broadened participation. The choice made depends, as
has been argued here, on the universe of political discourse of each
country, a universe that is mapped in part by the broader political cul-
ture and in part by the institutionalization of past practices.

In Canada the regime of public funding has worked in accordance
with a specific set of decisions made about these principles. Access to pub-
lic funding is difficult, with high thresholds set to discourage “frivolous”
candidates. This section of the study makes proposals to change this
standard by lowering the thresholds in the name of fairness.

The expenditure limits — for which there is a great deal of enthusi-
asm — have been accompanied by reimbursements of election expenses.
With the decision to reimburse (rather than to make allocations on other
possible grounds), the federal system has embedded the notion of
“spending” at the heart of the funding regime. Moreover, in 1983 there
was a reinforcement of the spending principle with the decision to reim-
burse actual expenditures rather than to pay a flat grant.

It is argued here that such a commitment to spending (i.e., to reim-
bursements) is not necessarily a logical consequence of setting spend-
ing limits. Such limits can continue to exist, even as other principles
and mechanisms of funding are altered to reflect more democratic and
more equitable principles. Therefore, proposals are made to fund par-
ties on the basis of their national vote totals rather than on the amount
of money they spend.

The reimbursement procedures in the Canadian regime assign
strong emphasis to the electoral moment. While tax credits, at least
those issued by parties, recognize the importance of activity through-
out the electoral cycle, reliance on reimbursements as the form of direct
public funding favours elections.

This section of the study argues both for new registration proce-
dures and for new funding formulae that would weight the balance
more in the direction of inter-election public support.

Finally, mechanisms of direct public funding in Canada support
candidates more than parties. Money for reimbursement of election
expenses goes disproportionately to the candidates. This section argues
for a reallocation of such funds between the candidates and the parties.
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These four proposals follow from lessons gleaned from analysis of
the Western European cases detailed above, as well as consideration
of some of the provincial regimes within Canada, which have made
other choices from the menu of mechanisms. In summary form, the
proposals made here are based on the claim that the goals of equality
of access, fairness and therefore innovation are better met by choices that
(1) accept the legitimacy of new and even small voices representing
alternative positions rather than branding them “frivolous”; (2) reward
vote-getting rather than spending; (3) do not privilege the electoral
moment; and (4) acknowledge the importance of parties more than
candidates.

A second analytic element generating the proposals made in this
section of the study derives from the approach to representation devel-
oped in this paper. If the practices of representation involve society’s
representation of itself as much as they involve representation of com-
peting interests, it is important for the regime of public funding to
express the commitment to the collectivity —and to political parties and
the state as guardians of that collectivity - that has characterized
Canadian political culture (Christian and Campbell 1983). The current
regime institutionalizes the idea that the state has a responsibility for
the health of Canadian democracy, including the political parties through
which so much representation passes. The decision to institute tax cred-
its and reimbursements reflected that commitment: the state spent
money to meet its responsibility. This responsibility continues.

There are, however, ways of undertaking that task that highlight the
contribution of the state and ways that hide it. A system of direct pub-
lic funding does the first, because it is a visible transfer of funds from
the state to candidates and parties in order to support their activities.
Tax credits, on the other hand, partially disguise the fact that the state
is spending money. Tax expenditures, whether they are supposed to
promote economic growth or democratic institutions, are not as visible
to the public. They are real, and costly, to the taxpayer, to be sure. Yet
tax expenditures often appear to be more “private,” to involve less state
activity. In the case of tax credits for political contributions, they high-
light the link between the citizen and the party, with the state’s involve-
ment appearing to be more distant, even invisible.

The argument made in this section is that if the Canadian state con-
tinues to assume a responsibility for the health of our democratic insti-
tutions by spending or forgoing substantial amounts of money, it should
continue to do so in ways that make its expenditure apparent. Such a
visible representation of state responsibility requires a regime that
retains a combination of tax expenditures and direct public funding.
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The latter cannot disappear completely; nor should it be much down-
played.

With these principles in mind, several options for reform of the
mechanisms of public funding are presented below.

Registration and Funding

There is no doubt that current Canadian practices, especially the thresh-
olds for access to public funds, do nothing to welcome parties repre-
senting perspectives different from those of the existing three main
participants. Registration is difficult. A high threshold for receiving
funds makes it unlikely small but significant voices will be heard. The
formulae for reimbursement reinforce existing resources rather than
serve as mechanisms to boost the weaker parties.

Thus, the principle of equality of opportunity — or the so-called
level playing field — does not appear to have provided inspiration for
the present mechanisms of public funding, no matter how much a belief
in the need for equity-generating state actions suffused the original
reform. As the first part of this study has described, some mechanisms
were intentionally designed to be discouraging in order to deter the
so-called “frivolous” candidates, as well as to dampen any tendencies
toward fragmentation of the party system. Others (particularly the 1983
move toward rewarding spending) may have perhaps been the unin-
tended consequences of a regulatory process in which the existing
parties played a decisive role.

Nevertheless, no matter what the root, the message communicated
is one of a system dominated by those already “on the inside.” The
weakness of mechanisms to encourage fair access, as well as the absence
of any equity-generating provisions directed toward new and small
parties, contributes to this image. Among the costs of communicating
these messages about the fairness of the system may be declining legit-
imacy for the representational process as a whole.

There are a number of ways in which this message might be altered
to become one placing greater stress on pluralism and access. Altering
the mechanisms of registration and public funding is one step in that
direction. While there can never be any guarantee that the result will
be greater enthusiasm for Canadian democracy and improved repre-
sentation of innovative alternatives, the chances of such a result are
increased thereby.

Registration
The greatest need is for reform of the funding procedures. However,
alteration of procedures for registration would create few negative
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consequences and several potentially positive ones. Registration of
parties exists in order to regularize the procedures by which they receive
and spend funds. In other words, it is intended and designed to address
primarily the “agency” element of party finance. There is, therefore,
little justification for registration procedures that serve as a barrier to
the efforts of groups to name themselves as a collectivity and present
themselves to the electorate.

Currently there are two registration procedures. One requires par-
ties to nominate 50 candidates in order to register officially. The second
recognizes parties that have at least 12 seats in the House of Commons.

The first procedure is the one with the greatest potential impact on
actors attempting to get into the system. It is unnecessarily restrictive.
Moreover, it provides yet another message that the only party activity
that really “counts” is fighting elections. There are, however, other ways
in which a party may demonstrate its “seriousness” of purpose as well
as its ability to garner popular support.

A procedure of registration by petition, similar to that present in the
Ontario and Quebec legislation, provides for such demonstrations.®”
In Ontario a party may register by nominating candidates in 50 per-
cent of the electoral districts or by collecting 10 000 signatures from eli-
gible voters who endorse the registration of the party. In Quebec an
authorized party is one that “undertakes, through its leader, to present
official candidates in at least ten electoral divisions at any general elec-
tion” (Election Act S.Q. 1989, c.1, s.47) and that can provide a petition
supporting authorization from at least 1 000 electors. If such a party
fails to nominate the 10 candidates once the election is called, the chief
electoral officer may withdraw authorization.

These different provincial routes to registration permit some empha-
sis on a new party’s ability to convincingly mobilize public attitudes
around its positions in the inter-electoral period as well as during the
campaign. They send a message not only that the party system wel-
comes pluralism but that politics itself may involve more than election
campaigns. Nevertheless, these registration procedures vary in the
height of the barrier they set. Ontario’s is remarkably high, requiring
a greater absolute number of candidates than is necessary for registra-
tion at the federal level (65), or written support of one of every 630 vot-
ers. Quebec’s arrangements are more liberal: a party need field
candidates in only 8 percent of the constitutencies and get the written
support of one person for every 4 600 voters.

The recommendation made here is for a registration rate less
demanding than that of Ontario yet requiring a substantial effort on
the part of any new party to indicate its commitment to the electoral
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process. A procedure for registration by petition of 10 000 eligible vot-
ers would require any party to seek support from one person for every
1 800 voters. Such a petition could emanate from any single province
- all of which have more than 10 000 eligible voters —but it would dis-
courage single-province parties by making the threshold in any province
higher than that currently in place for Ontario’s provincial elections.
Thus, while not blocking parties that might wish to concentrate on one
province, it does send a clear message that a wider representational
range is desirable.

Registration by petition has several advantages. It sends a message
of welcome by providing an alternative route, simultaneously empha-
sizing the inter-electoral period. One disadvantage, however, is that it
provides no obvious way to “clear the books” of registered parties that
are no longer active. Therefore, the model provided by Quebec, which
couples a petition with a requirement of nomination, would overcome
this problem, if the required number of candidates is reduced. Currently,
the 50-candidate requirement means that a party must nominate can-
didates in one-sixth of the ridings. Quebec asks for candidates in almost
exactly half that number of ridings, that is, 10 of 125.

The recommendation made here is that the federal threshold be
lowered to 25 seats for parties that use the petition route to registra-
tion. Thus, a party could gain official status by having 12 seats in the
House of Commons, by nominating 50 candidates or by petitioning
and nominating 25 candidates for the next election. Any party that peti-
tioned but failed to field 25 people would lose status.

In any inter-election period, parties would face the same menu of
choices. They could choose to re-petition and field only 25 candidates.
If they did not re-petition, they would then have to come up with 50 can-
didates. In other words, they would have to demonstrate that they had
“grown” over time. If they had not grown in this way, they would be
compelled to demonstrate again that public support for the cause existed.

This procedure has an additional advantage to the ones already
mentioned. It might discourage parties from fielding an excessive num-
ber of candidates, simply in order to be able to run any. All such can-
didates have to be monitored by the electoral officer, which is a costly
task. Moreover, if changes with regard to reimbursing more parties are
adopted, there would be advantages to discouraging parties from field-
ing candidates simply in order to be registered. A leaner and trimmer
party of 25 would cost less, even if the thresholds for public funds are
also reduced. Nevertheless, maintaining the 50-candidate option as a
way to avoid having to re-petition also sends the message that “more
is better.”
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Direct Funding — Thresholds and Mechanisms of Allocation

(Options 1 and 2)

The whole thrust of this research based on comparative analysis is to
stress the advantages present in systems of party financing that main-
tain low thresholds for public funding. Not surprisingly, then, this sec-
tion of the study will explore the ways in which the thresholds might
be lowered in Canada and the possible consequences. It will also exam-
ine the effects of removing the “spending” element from direct fund-
ing and replacing it with an allocation principle based on votes received.

At present, the Canadian regime operates according to two basic
principles, reflecting the choices made as to how public funding should
be implemented.®8 The first principle is that only “serious” candidates
deserve to receive the taxpayers’ money - and to be serious, one must
receive 15 percent of the vote. This is the basis of the reimbursement pro-
cedure for candidates.

The second principle, reinforced since 1983, is to reward those who
can spend more. For parties to receive any direct subsidies at all, they
must be able to spend at least 10 percent of their limit. The same prin-
ciple applies to candidates who receive more if they spend more, up to
the 50 percent limit. In other words, those who have more resources to
spend, and therefore spend more, are entitled to more public funding.

This practice means that we have chosen to reward parties’ ability
to raise and spend money more than their ability to gain public support,
despite the fact that it is generally assumed that the primary test for
any party is its ability to generate support, measured by votes.

Neither of these principles encourages access to the institutions of
representation. In this sense there is no commitment by the state to
political pluralism, a commitment that in other countries has involved
taking steps to expand the space for alternative viewpoints. By rein-
forcing the strong and ignoring the new and the weak, the principles
do not project fairness.

These two principles can also be seen as challenging a basic notion
of what's fair, or equitable, in another way. By rewarding spending
rather than vote-getting, current practices represent a somewhat pecu-
liar vision of democracy as being more about money than about pop-
ular support. Thus, a shift toward allocating public funds based on
success in the electorate might nrovide a better representation of the
state’s view of Canada’s liberal democratic system.

It is important to note, in this context, that the emphasis on reim-
bursement —and later on actual spending - follows from the context in
which the Barbeau Committee did its work. Since the impetus for set-
ting up the Committee was escalating costs of elections, it is not
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surprising that the mechanisms of public funding addressed expendi-
ture needs. The original legislation provided for these needs with a flat
grant, reflecting the notion that candidates faced real costs of “being”
candidates (and thus the postage rate was used as a standard). The
1983 change, however, shifted that principle to one of spending per se.
Only real expenditures were to be reimbursed: and the more you spent
(up to the limit), the more you got back. Therefore, as in all systems of
conditional grants, there was an incentive to spend.

We see in this history two things. The first is the historical specificity
of the mechanisms. Therefore, when needs and concerns change, it is
also appropriate to think about better ways of meeting such needs. In
the 1990s the re-legitimization of electoral politics is much more press-
ing than it was in the 1970s, and has provided part of the motivation
for this Royal Commission. Therefore public funding mechanisms
should try to meet that need by finding new ways of expressing a com-
mitment to equity. The second message is the variabilty of procedures.
The ones we now have are less than a decade old and by no means
written in stone.

There are, then, two options for generating a more equitable sys-
tem. One option is simply to lower the threshold but continue to reward
spending; a second is to alter both principles by lowering the thresh-
old and allocating public funds on the basis of support in the electorate.
Each of these options will now be examined here.

The first option maintains the concept of rewarding those who can
spend more while lowering the threshold for being reimbursed. Tables
3.1 and 3.2 show the results of altering the threshold and then reim-
bursing parties at the rate of 22.5 percent of their reported expenses
and funding candidates at 50 percent.

These tables show the effects of this minimalist position. They
demonstrate, first, that change would be effected only by eliminating
the threshold, or reducing it to a very low level. Any decision to lower
the threshold to even 5 percent would have a greater effect on the three
main parties than it would on the smaller ones. Thus, if the goal is to
send a message that pluralistic debate is welcome, the example of coun-
tries like the Federal Republic of Germany, with very low thresholds for
funding, would be most reasonable.

Second, it is evident that making this change raises the price of
public funding. The cost rises because the second principle remains
unchanged; parties are still rewarded for spending more. While the
increase for 1988 would have been relatively small, and could proba-
bly be considered a reasonable amount for the state to invest in pro-
moting democracy, it is also probable that such a change would generate
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Table 3.1
Reimbursement to parties: option 1
Variable thresholds

Party Existing threshold? No threshold®
Progressive Conservative 1782391 1782391
Liberal 1538972 1538 972
NDP 1588 627 1588 627
Christian Heritage 48 906 48 906
Social Credit — 779
Communist - 8325
Libertarian - 36 890
Rhinoceros - 1289
Green - 418
Confederation of Regions Western Party — 1545
Commonwealth — 12 391
Reform — 25283

Total 4958 896 5045 816

Source: Canada, Elections Canada (1988b, 2-1).
822.5 percent reimbursed if at least 10 percent of allowable limit spent.
b22.5 percent of reported expenses.

higher costs in the future. Once small parties realize the additional ben-
efits of fund-raising and spending (that partially matching funds were
being generated), then greater effort on their part to raise and spend
money could be expected.

Such a change, in and of itself, might be a public good. Fund-raising
by parties, particularly when done as it is in Canada by focusing on
small donations, does generate benefits by increasing political aware-
ness and commitment to party politics. This effect should never be min-
imized. Nevertheless, the cost to the treasury could become significantly
larger if this option is adopted. This is its major disadvantage.

The second option is somewhat more radical. It involves altering
both principles simultaneously. Option two shifts the basis for funding
from spending to vote-getting. The activity explicitly rewarded is the
winning of support in the election. This constitutes a move away from
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Table 3.2
Reimbursement to candidates: option 1

Variable thresholds, reimburse at existing rates

Party 15 percent threshold 5 percent threshold No threshold
Progressive Conservative 293 295 295
Liberal 264 294 294
NDP 170 292 295
Christian Heritage - 1 63
Social Credit - - 9
Communist - - 52
Libertarian - 1 88
Rhinoceros - 1 74
Green - - 68
Confederation of Regions Western Patty  — 7 52
Commonwealth - - 61
Reform 1 39 72
Independents 1 2 154
Total 739 942 1577
Reimbursements $13734 568 $15744 471 $17132278

Source: Data provided by Royal Commission on Electoral Reform and Party Financing.

the notion of “reimbursement for expenses” and a move back toward
the idea that funding is intended to meet the costs of “being” a party.

This principle of proportional funding is used in most of the coun-
tries of Western Europe discussed earlier as well as in provinces like
Quebec, New Brunswick and Prince Edward Island, which support
parties’ organizational costs. Nevertheless, the funding is never strictly
proportional.®? Basic grants are then “topped-up” by proportional fund-
ing. In this way, two principles — equity and rewarding strength — are
combined.

The proposals made here for this second option also involve another
change in the mechanisms for public funding. The proposal is to pro-
vide a fixed pool of money, which would then be distributed among the
parties. There are several advantages to thinking in terms of a pool.
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A first advantage is to the state itself. When real expenses are reim-
bursed, costs to the state are unpredictable, albeit within a limited range
(since they can be no higher than 50 percent of 50 percent of the expen-
diture limits, etc.). There is no way to know in advance how much can-
didates or parties will spend or how many will qualify. Use of a fixed
pool means that the state’s costs are both known and limited in advance.

A second advantage is for the election system itself. Since there is
evidence that some candidates spend up to the limit, because they are
spending 50-cent dollars, there is a built-in escalator pushing up elec-
tion expenses overall. Similarly, even small parties have an incentive to
get to 10 percent. With a fixed pool of money and the knowledge that
spending per se will not bring more money, any tendencies to be prof-
ligate might be tempered.

Use of a pool has advantages over the flat-rate system too. One
criticism of the flat-rate system is that it may become too expensive if
tied to an item whose cost is rising. This is what happened in Canada
between 1974 and 1983. More common, however, is the problem of
finding a reasonable rate that is not too expensive and will keep up
with parties’ real costs. For example, some commentators have pointed
to the lack of flexibility in the West German flat rate as an explanation
for the “creative financing” techniques developed by parties in that
country. Moreover, constant needs to readjust the rates, which are usu-
ally set in “round numbers” by legislation, risk turning party finance
into a political football. A fixed pool, indexed to the consumer price
index (CPI), avoids such problems.

The major advantage of using a pool, however, is the ease of trans-
lating a commitment to fairness into public funding. When real expenses
are reimbursed or when a flat-rate payment is used, there is pressure
for keeping thresholds high in order to keep costs down. As tables 3.1
and 3.2 show, admitting more parties to a regime based on reimburse-
ments immediately pushes costs up. Similarly, if flat-rate grants are to
be made to the current 12 registered parties, costs would explode.
Therefore, the provinces that use flat-rate grants, as well as those with
reimbursement procedures, tend to set high thresholds. If the goal is to
institute a regime of public funding that appears more welcoming —
and fairer — then the use of a pool of money has real advantages.

Tables 3.3 and 3.4 show the effects of taking up the option of reward-
ing vote-getting rather than spending, using the 1988 levels of public
funding to create a pool of money. Once again, it is only by eliminat-
ing thresholds that any substantial effect is obtained for the small par-
ties. Moreover, as table 3.5 clearly demonstrates, the effect would be
similar to that in Western Europe. In 1988 the Canadian Green Party, for
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Table 3.3
Direct public funding of parties: option 2

Allocation by national votes received, variable thresholds,
no increase in funding pool

1988 public 5 percent 2 percent No

Party funding2 threshold®  thresholdb  threshold®
Progressive Conservative 1782 391 2236 462 2191832 2142243
Liberal 1538972 1661230 1626518 1586847
NDP 1588 627 1061204 1036409 1016574
Christian Heritage 48 906 — == 38 679
Social Credit - - - 1488
Communist — - - 2479
Libertarian - - - 12397
Rhinoceros - - - 19 340
Green - - - 17 852
Confederation of Regions Western Party ~ — - - 15375
Commonwealth — - — 3479
Reform - — 104 137 104 337

Total poolc 4958 896 4958 896 495889 4958896

aReimbursement under the Canada Elections Act. Source: Canada, Elections Canada (1988b, p. 2-1).

bCalculation based on “percent of fundable vote” for each threshold. This excludes the votes
received by any party or candidate not eligible for funding under the scheme. Source: Canada,
Elections Canada (1988a, table 5, 19).

¢Because of rounding, the total of the allocation in each column may not be equal to the total pool.

example, would have received substantially more money than they
spent. More important, however, all the other parties would have
received some funding in recognition of the fact that they had gained
some electoral support.

Table 3.6 shows the redistribution of the pool of money now allo-
cated to parties (1988 = $4 958 896) by implementing an absolutely
essential element of the Western European systems: the mix of basic
grants and proportional funding. Two levels of basic grant are indi-
cated: $30 000 and $50 000. The table allocates all parties a basic grant.
Those parties whose share of the pool of public funds comes to less
than the basic grant, based on national vote alone (column 4 of table 3.3),
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Table 3.4
Direct public funding of candidates: option 2

Allocation by votes received, variable thresholds,a
no increase in funding pool

1988 public 5 percent 2 percent No

Party funding threshold®  threshold®  thresholdc
Progressive Conservative 6 055 597 6198 411 6 065 185 5908 611
Liberal 4655526 4599707 4500818 4384074
NDP 2839253 2936 451 2873272 2799 105
Christian Heritage — - - 107 130
Social Credit - — — 4120
Communist - - - 6 867
Libertarian - - - 34 336
Rhinoceros - — —_ 54 938
Green — — — 49 444
Confederation of Regions Western Party ~ — - - 42577
Commonwealth - - - 8241
Reform 162 122 - 295293 287 052
Independent 22122 — — 23349
None - - - 26 096

Total poold 13734568 13734568 13734568 13734568

Source: Calculated from data in Canada, Elections Canada (19884, table 5, 19; 1988b, 3 -339).
aCalculation based on each party’s national vote.

bCalculation based on “percent of fundable vote,” for each threshold. This excludes the votes
received by any party or candidate not eligible for funding under the scheme.

¢Calculated as percentage of valid votes received.

9Because of rounding, the total of the allocation in each column may not be equal to the total
pool.

receive no more. All other parties receive a share (proportional to their
vote in the election) of the pool that remains, once the basic grants have
been subtracted. These moneys would be paid by the state upon receipt
of statements of party expenses. Thus, parties would have to demon-
strate that they were indeed active and capable of spending the money,
although allowable expenses would not be only those for elections.
Other types of party costs would be acceptable.
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Table 3.5
Comparison of election expenses and public funding based on national vote: option 2
Sum of candidate
Expenses and party funding
reported, candidates Expenses based on percent of
Party and parties 19882 reimbursed 19882 vote received?
Progressive Conservative 19785977 7837988 8050 854
(%) 39.6 40.7
Liberal 16516 871 6194 498 7557768
(%) 37.5 458
NDP 14 366 977 4427 880 3815679
(%) 30.8 26.6
Christian Heritage 1125761 48 906 145 809
Social Credit 3600 — 5608
Communist 92 533 - 9 346
Libertarian 208610 - 46 733
Rhinoceros 22024 — 74278
Green 33973 - 67 296
Confederation of Regions Western Party 163 639 - 57 952
Commonwealth 59 861 - 11720
Reform 1108 062 162 122 391389

aCanada, Elections Canada (1988b, 2-1, 3 -339).
bSum of column 4 in table 3.3 and in table 3.4.

This use of public funds would recognize the costs of “being” a party
and provide a fair distribution of public funds based on electoral success.

Implementing a funding regime based on vote totals rather than
spending would have substantial, and positive, implications. It would
increase the revenue of new parties, allowing them to make their voices
heard, thereby contributing to a pluralism of debate. It would reward
all parties for the basic activity of liberal democracy — winning support
for one’s position — while downplaying the notion that the primary
activity of parties is spending money. Finally, the shift could be made
without necessarily building higher costs into the process. All calcula-
tions in tables 3.3-3.6 are based on treating the pool of money avail-
able in 1988 as fixed. With a set pool, then, the percentage of voting
support received becomes the allocation rule.
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Table 3.6
Public funding of parties: option 2

Basic grant: allocation based on national vote totals,
no increase in funding poolP

Party Basic grant = $30 000 Basic grant = $50 000
Progressive Conservative 2044 316 1976 632
Liberal 1524 641 1479718
NDP 981971 961 009
Christian Heritage 66 791 50 000
Social Credit 30000 50 000
Communist 30000 50 000
Libertarian 30000 50 000
Rhinoceros 30000 50 000
Green 30000 50 000
Confederation of Regions Western Party 30000 50 000
Commonwealth 30000 50 000
Reform 126 577 141537
Total poolc 4958 896 4958 896

2Calculation based on “percent of fundable vote.” This excludes the votes received by any party
not eligible for funds in addition to the basic grant, at each level.

5The pool is the $4.96 million allocated to the parties in 1988.
°Because of rounding, the total of the allocation in each column may not be equal to the total pool.

Support for Parties as National Institutions

One of clearest lessons to emerge from the experience of Western Europe
was that there was an advantage to giving public recognition to polit-
ical parties by designating them institutions that are vitally necessary
to the relationship between the state and the citizens. Constitutional
entrenchment was often an expression of this public recognition, but
even without it, there has been a notion that political parties reside in
a sort of para-public realm, being not only autonomous institutions but
also ones with responsibilities toward the citizenry, the state and the
democratic regime in general. Moreover, behind the public funding
was the idea that popular mobilization and political pluralism
were never confined solely to the campaign: parties’ contributions to
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representational success depended upon their ability to speak to the
voters constantly and consistently.

Beginning from the assumption that one way to regenerate some
enthusiasm for Canadian democracy is to attempt to strengthen the
political parties as national institutions and to encourage their efforts
to do more than lurch from electoral competition to electoral competi-
tion, three options emerge. The motive behind each of them is to pro-
vide inducements — and the resources - for political parties of all kinds
to broaden their representational repertoire.

In Canada, there was a partial move in the direction of expressing
this view of parties in the first wave of reform, with one of the major
innovations of the Election Expenses Act in 1974 being the expanded
recognition of political parties (the party name was put on the ballot by
1970 legislation). This recognition was accompanied by practical mech-
anisms, like the tax credit and the reimbursement of parties’ election
expenses. Nevertheless, the reform retained two long-standing tradi-
tional themes: that elections were the privileged moment of party activ-
ity and that the basic relationship was between candidates for office
and voters. Thus, rather than “funding” parties, the state undertook
“reimbursement” of campaign expenses. The only direct state subsi-
dies were for election expenses, at the same time that reimbursement
went disproportionately to candidates. Moreover, tax credits, which
have become increasingly important to parties, were a form of funding
that made the role of the state almost invisible — not only to the aver-
age citizen but even to the parties — because it took the form of a tax
expenditure.

It is time to rethink these assumptions and to consider choices con-
fronting those establishing any regime of public funding: whom to
fund, and when to fund them.

The current situation is described in table 3.7, which maps a num-
ber of patterns. The first is that more public funding goes to election-
year activities, despite the fact that parties do gain substantial
inter-electoral benefits from tax credits. Thus, of total state support for
parties and candidates between 1985 and 1988 ($66.66 million), 56 per-
cent was provided in a single year, that of the election. Moreover, of
the direct subsidies, 100 percent ($18.69 million) was paid for election
expenses, and of that, only 27 percent ($4.96 million) went to the
political parties. The options considered below will vary this distribu-
tion across actors and across time.

Fund Only the Parties (Option 3)
Strong arguments exist for weakening the emphasis on the “fictitious
bond” between candidate and voter and identifying the one that
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Table 3.7
Public funding: some characteristics
$

Inter-election tax credits (1985-87) 29 116 0002
Election-year tax credits (1988) 18 848 0002
Election expense reimbursement (1988) 18 693 4640

Total public funding (1985-88) 66 657 464
Election-year funding as a percentage of total public funding 56%
Funding of parties as a percentage of direct subsidies 27%

aData provided by the Royal Commission on Electoral Reform and Party Financing.
bSee Tables 3.1 and 3.2.

better corresponds to contemporary realities, that between the party
and the voters. One such argument involves treating the parties as more
than a string of local candidates and encouraging them to perform as
national institutions with responsibility for designing a slate of candi-
dates that expresses a commitment to equitable representation.

An intriguing method for doing this is simply to give all tax cred-
its and all public funds to the parties, which would then redistribute
them to their candidates. This is the model of the continental European
cases, with the exception of France. The major advantage of this change
is that it recognizes the reality that elections are fought among parties.
A parliamentary system and new technologies make this increasingly
the case. Moreover, such a change would allow parties to determine
the needs of candidates and to allocate available funds in creative and
differential ways. Such tailoring of funding to “need” might encour-
age candidacies of currently disadvantaged groups for whom the exist-
ing formally egalitarian allocation of the election expenses legislation
remains insufficient. Parties could choose to give more to candidates who
had fewer personal resources, as well as using money more strategi-
cally. Thus, in addition to strengthening the parties’ role in represen-
tation, this option has the potential for increasing equality for groups
currently disadvantaged in seeking to be candidates.

A disadvantage is that it puts a great deal of power in the hands of
the parties and depends upon their good will - or responsiveness to
pressure — to guarantee that running for office is not limited to certain
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categories of people. Evidence from Western Europe shows that cen-
tralized parties have been at least as open to the demands of disad-
vantaged groups for representation as has the Canadian system,””
suggesting this preferential treatment of candidates may be a minor
risk. Nevertheless, it does continue to be worrisome, in the absence of
any other inducements that might make parties pay closer attention to
this matter.”! Such inducements - for example higher rates of funding
when they run more women or visible minority candidates — would
help dispel such fears.

Reallocate the Pool (Option 4)

A less dramatic change but one moving in the same direction would
take the pool of public funds available and split it between parties and
candidates equally. Under the current regime, candidates are well funded
and tend to run large surpluses. Therefore, an argument for redistri-
bution can be made. Moreover, a shift in principle from “reimburse-
ment” to public funding based on vote totals might encourage candidates
to be less jealous of “their” funds and less desirous of hanging on to
them to meet all contingencies. Once the notion disappears that they are
being paid back for their expenses, then it might become easier for them
to imagine that they and the party are all “in it together.” Nevertheless,
a reallocation of this sort would probably necessitate a change in tax
credit arrangements, so that local constituencies could anticipate being
able to raise more money by being permitted to issue tax credits for an
extended period of time.

Based on the 1988 pool, such a 50-50 split would mean that parties
would receive $9.34 million — an increase of $4.38 million, or almost a
doubling of funds.

The decision of which parties would receive these funds again
raises the issue of thresholds. Table 3.8 delineates the distributional
differences of allocating this pool when thresholds are varied and when
allocation is based on national vote totals. It assumes that vote-
getting is again the grounds for allocation. A similar pattern to that of
table 3.3 emerges: only when the threshold is eliminated is there any
impact on the number of parties receiving public funds.

In table 3.9 the same 50-50 reallocation is made, but the notion of
basic grants is reintroduced. This table shows the distributional
patterns of varying four factors simultaneously: eliminating thresh-
olds, funding on the basis of national vote totals, instituting basic grants
and redistributing money from candidates to parties.
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Table 3.8
Public funding of parties-50% of pool: option 4a

Variable thresholds, no increase in funding poola

Party 15 percent threshold 2 percent threshold No threshold
Progressive Conservative 4215376 4131256 4037788
Liberal 3131155 3065 728 2990 954
NDP 2000 201 1953 467 1916 080
Christian Heritage - - 74774
Social Credit - - 2804
Communist — — 4673
Libertarian - - 28 040
Rhinoceros - - 37387
Green - — 32648
Confederation of Regions Western Party - - 28040
Commonwealth - - 5608
Reform — 196 281 196 281
Total poolb 9346 732 9346 732 9346732

aThe pool is created by taking half of the reimbursements allocated to candidates and parties
in 1988.

bBecause of rounding, the total of the allocation for each column may not be equal to the total
pool.

Reallocate across the Electoral Cycle (Option 5)

If parties as institutions are to receive a greater share of direct public
funds, the increase should not be simply designated a windfall to cover
election expenses. It would be advisable to establish a mechanism to send
an even stronger signal that parties’ representational activities are ongo-
ing than the one presently given by the fact that 56 percent of state
funding goes to parties in one year of the four-year electoral cycle (table
3.7). This message needs to be strengthened, because the percentage of
state funds being expended in the election year increased between 1984
(50 percent) and 1988 (56 percent), despite the fact that tax credits in
the inter-election years of the last electoral cycle were higher than in
the previous one.
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Table 3.9
Public funding of parties-50% of pool: option 4b

Basic grant: allocation based on national vote total,2
no increase in funding poolb

Party Basic grant = $30 000 Basic grant = $50 000
Progressive Conservative 3966 189 3916 056
Liberal 2950 688 2918928
NDP 1890 254 1878 067
Christian Heritage 101 894 50000
Social Credit 30000 50 000
Communist 30000 50000
Libertarian 30 000 50000
Rhinoceros 30000 50 000
Green 30 000 50 000
Confederation of Regions Western Party 30000 50 000
Commonwealth 30 000 50 000
Reform 218721 233 681
Total poolc 9346732 9346732

aCalculation based on “percent of fundable vote.” This excludes the votes received by any party
not eligible for funds in addition to the basic grant, at each level.

bThe pool is created by taking half of the reimbursements allocated to candidates and parties in 1988.

cBecause of rounding, the total of the allocation for each column may not be equal to the total
pool.

To send this signal, a staggered payment system, similar to that of
the FRG, could be used. If 40 percent ($3.74 million) is paid in the year
after the election, the parties would receive almost as much as they
now do. However, the payment of the remaining 60 percent — at the
rate of $1.87 million — over the next four years could be used to encour-
age the parties to use the money for other representational tasks, such
as providing consultations with the population, educating the public
by holding meetings and doing research, for example. Thus, the parties
could become present among the citizens for much more time than sim-
ply in the few weeks of the campaign.

Obviously, the actual distribution of these funds would depend on
the choices made about other mechanisms discussed under options 1-4.
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CONCLUSION

While healthy democratic politics can only be generated by citizens
and not by the state, the latter does have a role to play in removing bar-
riers and providing inducements to certain kinds of behaviours. One
important way to do that is through expanding access. The options pre-
sented here could be expected to move Canada in the direction of one
of the major goals set out in the Barbeau Committee and reaffirmed by
this Royal Commission, that of equity. These options, confined to the
topic of state funding for parties and elections, can never provide com-
plete consideration of the equity principle. That must be addressed
more broadly, with a whole series of reforms. Nevertheless, some of
the options discussed here would increase the equity-generating qual-
ity of federal politics and would be likely, then, to contribute to an
expanded political pluralism and healthy debate.

All of these options for altering the provisions of public funding -
which affect not only small and new parties but also the major actors
in the present party system — are put forward as suggestions for incor-
porating into the Canadian federal party system lessons learned from
the Western European experience. While it is obvious that Canada dif-
fers from those countries in several ways, it is also true that the par-
liamentary system depends upon strong parties.

The Canadian state has had — and should continue to maintain — a
commitment to improving liberal democracy by supporting the polit-
ical party as an institution. Such a commitment draws Canada closer
to the experience of Western Europe than to that of the United States.
The experience of those countries, not only in reinforcing parties but also
in recognizing the importance of encouraging pluralistic debate and
acceptance of difference in party politics, merits the attention of
Canadians as we face up to the current limitations in our liberal democ-
racy. Only by doing so can we imagine ways to reach the goal of fur-
ther strengthening Canadian democracy as we move into the 21st
century.

NOTES

1. Not only academics are concerned. The population as a whole is very dis-
couraged and dissatisfied with parties, leaders and candidates (Clarke et
al. 1991, chap. 2; Mishler and Clarke 1990). Public-opinion polls also turn
up a huge change in only a decade in the public’s perceptions of politi-
cians. Over the decade 1980-90, many more Canadians learned to think of
their politicians as unprincipled (57 percent in 1990 vs. 28 percent in 1980),
concerned with money (81 percent vs. 53 percent) and incompetent (65
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percent vs. 33 percent), while far fewer considered them to be principled
(40 percent vs. 63 percent), concerned with people (16 percent vs. 37 per-
cent) and competent (32 percent vs. 57 percent). Decima Research polls
from March 1980 and March 1990, reported in the Globe and Mail, 1 October
1990.

. Such cross-national comparison is implicit in the classic article on the
“decline of party” written in the 1970s by John Meisel (1985). His account
mixes peculiarly Canadian elements with those common to most advanced
industrial societies at the time.

. Lipset and Rokkan (1967) proposed the concept of “frozen” party systems.
This notion had extraordinary influence on political sociologists studying
the party systems of Western Europe, and the hegemony of the analysis
into the early 1970s accounts for many of the difficulties observers initially
faced in making sense of post-1968 conditions.

. The question of how to categorize these party systems is not well addressed
in the literature. Some authors make a simple dichotomy between “North
America” and “Europe” (Nassmacher 1989, 237). This geographical dis-
tinction fails to recognize that several provinces (Quebec, New Brunswick,
Prince Edward Island) in Canada do provide direct subsidies to support
the organizational costs of parties, while the federal government provides
an indirect subsidy for inter-election expenses through the tax credit. A
better distinction is one between candidate orientation and party orienta-
tion. This interpretation should not be used, however, to obscure the dis-
tinction between forms of government (parliamentary/presidential) and
forms of subsidy. Alexander (1980, 338ff.) makes this error.

. For a discussion of some of these alternatives, see Paltiel (1980).
. On party labels as means of reducing information costs, see Jenson (1975).

. However, Canada is not at variance with the United Kingdom on this mat-
ter. Indeed, probably another legacy of our long-standing ties to that coun-
try has been the transmission of its relatively underexamined notions of
the role of political parties in a democratic polity. The second part of this
study argues that the United Kingdom is no more the appropriate model
(because of the negative consequences of this silence about state-party
relations) than is the United States, with its very different party system.

. On such visions of society, see Berger (1981). On the changes that the polit-
ical, social and economic events of the last two decades have worked in such
visions, see Maier (1987), especially articles by Charles Maier and Claus Offe.

. These varied visions exist within Canada too. The legacies of Catholicism
and Toryism, as well as the famous social-democratic tinge, have set lim-
its to the hegemony of liberal thinking (Christian and Campbell 1983).
Thus, the more collectivist goal of “peace, order and good government”
exists alongside — and sometimes in uneasy relation to - liberalism’s notions
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of order, which look to self-regulation by market forces and electoral com-
petition.

The goal of autonomy provided an early motive for reform. A major push
toward state subsidies for parties came with the fear on the part of the
parties themselves that they might be captured by other powerful inter-
ests. Thus in the FRG it was the Christian Democrats who sought to free
themselves from powerful corporations via public funding. Their fear of
the corporations was greater than their fear of the state (Leonard 1979,
43-44). The Social Democrats were not initially enthusiastic about inten-
sifying the link between the party and the state, because they feared a
loss of autonomy. Despite the differences in perspective, each reaction
indicates the importance of the discourse of autonomous representation
by parties.

On the importance of language in politics, see Jenson (1986) and Bell (1990,
138-39).

For a description of its founding, see Canada, Committee (1966) and Paltiel
(1970, chap. 9).

For these differences, see Brodie and Jenson (1988, chap. 7).
See, inter alia, Regenstrief (1964).

Between 1957 and 1968 the Liberals were reduced to one or two seats, if
not closed out all together, in Manitoba, Saskatchewan and Alberta, while
the Tories’ precipitious decline in Quebec began again in 1962.

Prior to 1957 the last minority government had been in 1925.

The Committee was concerned about candidates from smaller parties and
independents, so it proposed a free mailing for all candidates. Seidle (1985,
115-16) provides an overview of the Barbeau Committee’s recommenda-
tions.

While not totally divorced from the issue of corrupt practices, it was true
that Quebec elections had long been more expensive than elsewhere (Angell
1966, 281-84).

The first head of the federal committee, Frangois Nobert, was also linked
to the Quebec model. He was a former president of the Quebec Liberal
party. When he died, Barbeau replaced him (Paltiel 1970, 135).

The three-fifths rule could be met by having nominated that number in
the previous election or by having reached three-fifths before nominations
closed.

This result contradicts somewhat the argument made previously that
Quebec served as a model for the federal legislation. In amendments to
Quebec legislation, political parties were already emerging as acknowl-
edged, even valued, organizations. By 1965 a recognized party could be
reimbursed for the expense involved in maintaining a permanent office
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in Montreal and Quebec City. Later, bloc funding intended to cover gen-
eral organizational costs became available in Quebec.

On this point see Macpherson (1977). For a discussion of its impact in
Canada, see Brodie and Jenson (1989).

In this context it is important to contrast the practices in Quebec to those
at the federal level. Tripartite mechanisms were much more frequently
constructed and utilized in Quebec throughout the 1960s and 1970s than
they were in the rest of Canada, especially at the federal level.

See, inter alia, Kitschelt (1989) and Jenson (1991).

There was also much less political protest and violence in Canada than
elsewhere (Mishler and Clarke 1990, 164).

It should be noted that not everyone shared this complacency, of course.
Leftist critics struggled to have their own prescriptions taken seriously,
including discussions of the problems of the party system. For example,
advocates of “creative politics” developed an alternative vision of repre-
sentation, which had little effect, even within their own organizations
(Bradford 1989).

For the classic analysis of this relationship, see Cairns (1968).
For a recent discussion of precisely this issue, see Paltiel (1989).

Special dispensation was given the Créditistes when they fell below the
threshold, and a loud claim was made by the Bloc Québécois in the fall of
1990. The Speaker agreed to give that formation special consideration
under the rules of the House, but it will have to meet the registration
requirements for campaign reimbursement, etc., in any future elections.

Indeed, the statistic has been steady, hovering around 50 percent (Seidle
and Paltiel 1981, 272).

The purpose in this change was to address an objection to the 1974 legis-
lation, that its provisions favoured the electronic media (Seidle 1985, 125).
While broadening the types of expenses covered, a substantial blockage for
small parties’ access to public funds was introduced.

As Nelson Riis, New Democratic Party MP, told the Ontario Commission
on Election Contributions: “By having some money left over to call meet-
ings and do a variety of other things, you maintain interest in politics ...
The money is going to come anyway so we ought as well [sic] use it now.
It has enabled me, as a Member of the House, to actually do a better job
and provide better service” (quoted in Ontario, Commission on Election
Contributions 1982, 17).
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In fact, Mr. Friesen would have preferred the limit for subsidies to be set
at 20 percent (Ontario, Commission on Election Contributions 1982, 20).

For a complete description of the working of the ad hoc committee, see
Seidle (1985, 123-25).

Mishler and Clarke (1990, 160-62) discuss Canada’s middling performance
on the official turnout records, as well as the patterns since 1945.

Some such groups do not act through the parties because of a commit-
ment to autonomous politics linked to the standard strategic position of
new social movements. But another important reason is that such groups
have had much more success achieving reactions from the state than from
the political parties (Cameron 1989). The experience of the women’s move-
ment is exemplary here. In the late 1960s, women’s mobilization received
more attention from state officials (establishment of the Royal Commission
on the Status of Women and the Secretary of State’s responsibility for gen-
der equality, for example) than from the political parties. This lesson was
not lost on activists through the 1980s. For a discussion of the women'’s
movement’s experience with the state, see Findlay (1987). Clarke et al.
(1991, 11-12) consider this process in terms of party politics.

This postwar stress on the constitutional entrenchment of parties arose
from analyses about the contribution of a weak and disorganized party
system to the turbulent politics of the interwar period. The emphasis on
maximizing wide-ranging popular involvement came from similar argu-
ments about excessive centralization in the Third Reich. Italy also recog-
nized the constitutional right of citizens to organize for democratic purposes
in its 1947 Constitution. Doublet (1990, 7-9) provides an overview of con-
stitutional entrenchment in several countries.

These requirements for parties are set out in section 1 of Article 21. Later
sections forbid anti-democratic parties and provide the constitutional
grounds for exclusion of certain categories of activists from public service,
including from the system of higher education.

For example, in 1957 the Court overturned a tax deduction for contribu-
tions to political parties that required a party to have at least one parlia-
mentary seat in order to qualify. Then “in 1958 it ruled that tax deductions
for political parties, whether represented in parliament or not, are uncon-
stitutional violations of the principle of equality of opportunity or equal-
ity of treatment ... The Court argued that some parties, for example
pro-business middle-class parties and their higher income supporters,
would benefit more from such tax provisions” (Gunlicks 1988, 32).

The law also regulated accounting procedures and the internal organiza-
tion of parties. This description of the 1967 law is drawn primarily from
Gunlicks (1988). See also Leonard (1979) and Nassmacher (1989).



41.

42,

43.

44.

45.

46.

47.

48.

49.

50.

51.

170
COMPARATIVE PARTY AND ELECTION FINANCE

Forty percent was paid immediately after the election, with the rest dis-
tributed over the other years (Leonard 1979, 45-46; Doublet 1990, 34).

It is important to note the distinction between the low threshold for pub-
lic funding (0.5 percent) and the relatively high threshold for gaining access
to the legislature (5 percent). The latter was intended to prevent frag-
mentation of the parliamentary system, while the former was designed to
maximize political pluralism and equality of opportunity.

Other forms of direct subsidies, provided on a continuing basis, have
included prominent public space for posters and allocation of part of leg-
islators’ state-paid salaries to their parties.

The original legislation required a separate listing for individuals or cou-
ples contributing more than DM20 000 and corporations giving more than
DM200 000. The Court’s 1968 ruling, which provoked a revision of the law
in 1969, lowered the limit to DM20 000 for all types of contributors.

In the mid-1980s, four of the five major parties had foundations. All were
named after historic party leaders (Gunlicks 1988, 34-35). Von Nordheim
(1980, 376~78) provides a good description of the activities of such foun-
dations. He was the Washington-based director of the Christian Democrats’
Konrad Adenauer Foundation.

The German foundations are controversial institutions. For a quite critical
review see, for example, Pinto-Duschinsky (1991). Evaluation of them
depends not only upon the criteria used but also upon the hopes for over-
coming certain structural tendencies toward centralization, not to men-
tion the power of wealth.

Part of the reason for the problem was that the subsidy amount was fixed
by legislation, so it could not respond to inflation or other changes in cost
structures.

Much of the information for this section, unless otherwise indicated, is
from Nassmacher (1989).

Neither Sweden nor Italy funds party foundations. The Dutch system does
provide support for research institutes while giving no direct subsidies, out
of fear of freezing the status quo (Koole 1989, 210).

The criterion of “significant support,” measured by winning parliamen-
tary seats, was from the beginning a basic principle of subsidization.

This term is used by Nassmacher (1989, 248). For example, in 1979 the
Griinen spent DM300 000 in the Europarliamentary campaign, received 3.2
percent of the votes, and collected DM4.5 million in public funds. This
money allowed them to begin to build a party organization and mobilize
for subsequent national, regional and local elections (Hoffmann-Martinot,
1990). The different situation of the French Verts will become apparent
further on.
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In 1972 the threshold in the Swedish legislation was lowered to 2.5 percent
to help the Communists remain one of the five parties (Leonard 1979, 56).

Crude pressure exerted on the FDP provided one of the motives for com-
mencing the reform process in the 1960s in the FRG (Paltiel 1980, 358).

Before 1958, the law of 1 July 1901 grouped political parties with other
associations that were désintéressés. But this law was an inadequate basis
for the recognition of parties, which were thereby deprived of a mean-
ingful juridical existence (Kheitmi 1964).

As he said in an interview in 1965, “I proposed the Constitution of 1958 to
the country ... with the intention of ending the rule of parties” (quoted in
Toinet 1988, 12).

The Left candidate for president, Frangois Mitterrand, and several other
Socialists did propose reforms of party and election financing in these
years (del Castillo Vera 1985, 78). However, it took until 1990, fully nine
years after Mitterrand had been elected, to sort through the mess that the
existing system had created and settle the question of illegal behaviour
on all sides (Doublet 1990, 61).

The method of reimbursement of printing and other costs led to a great deal
of corruption rather than limiting expenses as initially hoped. One way
that parties have raised money involved the presentation of spurious
invoices (fausses factures) to the state. See one discussion in “L’Election
présidentielle: 26 avril-10 mai 1981,” Le Monde: Dossiers et Documents, May
1981, 61-62. It was the problem of the fausses factures and amnesty provi-
sions that made the reform process so controversial in 1989-90.

“In 1981 it was said that Brice Lalonde, candidate of the Greens, would
never have been able to get the necessary legal endorsements without the
help of the UDF and especially the Social Democratic Center (CDS) and the
Radical Party, which hoped that Lalonde would win some support away
from the left” (Toinet 1988, 12).

Interviews with both the staff of the Verts and long-time militants contin-
ually stressed that the money available during and after the presidential
election was an absolutely crucial factor explaining the Verts’ successes in
subsequent elections in 1988-89. The French ecologists often did no worse
than the Griinen in the elections of the 1970s, but only the latter were able
to begin constructing an organization immediately, because of the cam-
paign financing laws. For example, when their 3.2 percent of the
Europarliamentary vote in 1979 gave the Griinen DM4.5 million, the Verts’
3.4 percent in 1984 gave them no public money whatsoever.

Obviously one would not want to attribute all the Verts’ success in 1989 to
public funds. Other factors were clearly important (Jenson 1989b). Yet
there is a dramatic difference between what a party can do when it can
afford to pay staff, organize its propaganda and run meetings and what
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it can do when it depends exclusively on the good will and money of its
activists. For one thing, it does not have to be a party of the wealthy or
middle class, because funds can be made available to subsidize the costs
of less affluent activists.

This long-standing practice is an important source of funds for many small
and Left parties.

Finances and certain kinds of campaigning techniques are now regulated,
expenditure limits exist and larger public subsidies and tax credits have
been created. The 5 percent threshold has been eliminated. This law of
15 January 1990 does not apply to municipal elections and cantonal elec-
tions where there are fewer than 9 000 inhabitants (Doublet 1990, 68ff.).

The last was the Parti Socialiste Unifié (PSU), born in the 1960s out of the
energies of the French New Left. While party names change very frequently
in France, the new formations rarely represent a new organizational ini-
tiative. They are much more likely to be a regrouping of old formations
around a new candidate and his (and now sometimes her) “friends.”

Even the Parti Socialiste, founded only in 1971, was not a new party but
one made up of the remnants of the old Socialist party and several other
currents grouped around leaders. These tendances were constitutionally
recognized by the Socialist party and have provided the focus for conflict
—and interest — since then. Debate over issues is encoded in disputes over
who will succeed Mitterrand. The Communist party is obviously an excep-
tion to this personalized form of politics.

An even more important change would involve altering the electoral sys-
tem. The two-round system now effectively closes out any small formation
not able to make an alliance. The Verts stand very little chance of winning
legislative seats because of their refusal to make coalitions and other agree-
ments for reciprocal standing down on the second round. Similarly, the
Front National is closed out as long as other formations maintain a common
front against it. The introduction of proportional representation for one
legislative election in 1986 demonstrated the rapidity with which the com-
position of the National Assembly might change. In 1986 the Front National
gained 35 seats, with 9.8 percent of the votes. In 1988, after the return to
the original system, 8.8 percent of the vote brought one seat.

The use of election finance legislation rather than constitutional and polit-
ical practices to block unacceptable parties is particularly pernicious.
Several countries, like the FRG, use a constitutional inhibition against
undemocratic parties. This is a much less blunt instrument than financ-
ing legislation, as was done in the United Kingdom, or manipulation of the
electoral law, as was done in France.

Alberta also uses a procedure for registration by petition, modelled on
that of Ontario.
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68. Obviously, the tax credit system operates according to the more equitable
principle of “existence.” This means that registration or nomination gives
a party or candidate access to public funding.

69. The clear exception is the FRG, which uses flat-rate subsidies for election
expenses. The original German legislation, struck down by the
Constitutional Court, would have provided proportional funding.

70. Indeed, many - like the Scandinavian parties — have been very much more
responsive than in Canada.

71. Of course, this matter also depends, therefore, on what might be done to
promote access in other ways. The systemic character of the reform pro-
cess is clear here.
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THE PARTY
FOUNDATIONS
AND POLITICAL FINANCE
IN GERMANY

I 4

Michael Pinto-Duschinsky

MONEY MAY BE used to secure political influence in many ways and
through a variety of channels. If especially stringent regulations are
applied to control candidates’ election expenses and party funding,
there will be a natural tendency for politicians and their supporters to
develop other methods of political financing using organizations that
are not called “parties” — and, therefore, are not subject to the same
restrictions — but actually perform similar functions.

The German political foundations (Stiftungen) are the prime exam-
ple of bodies that legally are independent of political parties but in
practice are involved in electoral and party politics.

To understand the legislation that governs political funding in
Germany, it is therefore vital to take account of the fact that the
national, regional and local organizations of the political parties are
only one part of a larger party system. It has the following three major
components:

* extraparliamentary party organizations;

* parliamentary party organizations and legislators’ personal staffs;
and

* political foundations (Stiftungen).!

Studies of political funding in Germany often concentrate on the par-
ties. This is partly because the political foundations have frequently
been secretive about their operations (Forrester 1985). By contrast, this
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study will explore the activities of the political foundations — particu-
larly their domestic activities — and will discuss whether these bodies
provide ways in which constitutional restrictions on political parties
can be evaded.

Apart from their interest as possible devices whereby restrictions
on party funding may be circumvented, the German political founda-
tions are also significant because, as argued by their domestic and for-
eign admirers, they have valuable democracy-building functions in
addition to those normally carried out by party organizations. According
to one British Labour member of Parliament, the party foundations are
a political “miracle” on a par with the West German economic mira-
cle: “German democracy, as much alive and just as effective as our own,
is the real miracle of postwar Europe ... The state-financed founda-
tions — small-scale universities, each mainly serving one of the politi-
cal parties — have now, at long last, given Germany thinking political
parties, trained officials, mutually fruitful international links and increas-
ingly educated memberships ... I know that the firm, vigorous democ-
racy that now exists in the Federal Republic of Germany would not be
in so healthy a state had it not been for these foundations” (Fletcher
1978). The main political foundations are:

* The Konrad Adenauer Foundation (KAS), linked with the Christian
Democratic Union;

® The Friedrich Ebert Foundation (FES), linked with the Social
Democratic Party;

e The Friedrich Naumann Foundation (FNS), linked with the Free
Democratic Party;

* The Hanns Seidel Foundation (HSS), linked with the Christian
Social Union.

There are additional political foundations in some of the Linder
(states). Their connections are with political party organizations at the
state level. (See Vieregge 1977, especially chap. 2.) There is also a set of
foundations linked with the Green Party (Die Griinen), the decentralized
Rainbow (Regenbogen) Foundation. This group will not be considered
in the paper because its activities are on a relatively small scale. The
public subsidies for the Rainbow Foundation, introduced before the
1990 elections to the Bundestag (House of Representatives), were due
to increase over a period of years to the levels enjoyed by the Naumann
(FDP) and Seidel (CSU) foundations. The poor performance of the Green
Party in the elections and its failure (except in the Linder of the former
DDR) to surmount the 5 percent barrier needed to secure representa-
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tion in the Bundestag put in doubt the future of grants to the Rainbow
Foundation.

The study will summarize the historical background of the main
Stiftungen; it will then analyse their funding and organization and their
relationships to the extraparliamentary party<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>